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This vepori incorporates ideas for use in negoltiations intended to solve
water resource Q anning probiems and makes that information available fto
encourage discussion and exp] Joration of the issues prasented. The findings and
suggestions 1in this report are a compilation of information received from
three sources:

1 Interviews: We interviewed many people involved in water resource nego-
tiations to learn what they considered were problems in present practices
and their suggestions for change. We also talked with persons knowledge-
able in the field of fishery biclogy

2 Observations We observed successful and unsuccessful negotiating
sessions, over two vears, which illustrated the problems and possibili-
ties in negotiated problem solving

3. Regulations and Statutes: Although we have not covered every applicable
provision in our summary of relevant regulations and laws, those
provisions included do 1illustrate some possibilities which can be

I i |
explored Turine

o
1d like to thauk all the individuals who have faken time 1o meetl

We wou
hare their ideas, and help us in the development of ours

with us, ¢

.
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Wassenberg received her J.D. from Lewis and Clark Law School. She
1S ring an internship with the Cooperative Instream Flow
tewart Olive 1is currentiy employed by the State of
s paper while working on an M.A. in the Political
olorado State University and on internship with the
is a U.S. Office of Education Fellow studying Natural
She prepared this paper while working on an M.A. in
]

> Politi cie Department at Celorado Stalte University during an
internship with the CIFSG. <Clair B. Stalnaker is employed by the U.5. Fish
and Wildlife Service as Leader of the CIFSG. & revised version of his
article, "Instream Flow M{7THodologies and Water Management Uncertainty®
{Idaho's Water, Idaho Water Rasources Research Institute Newsletter, May 1979,
VYol. 6, #2), 1s included tc¢ provide the readers and users of the information
in this paper with background material and to encourage a broader under-
standing of instream water uses



MYTHS CONCERNING INSTREAM FLOWS: A BACKGROUND TG
UNDERSTANDING INSTREAM USES

by

Clair B. Stainaker

Instream flow veguivements, often referred to as instream flow needs,
refer to the amount of gﬁﬁaf f?ﬁw ng through a natural siream course that s
needed to sustain the insiream values at an acceptable la2vel. Instream values

fer Lo uses made of water %ﬁ the stream channel and inciude maintenance of
ish and wildlife p@@gEatian5§ outdoor recreation aciivities, rnavigation,
hydropower generation, waste assimilation (sometimes termed water quality),

conveyance to gﬁwﬁgzw%ﬁm points of diversion, and ecosystem maintenance which
includes recruitment of fresh water to the estuaries, riparian vegetation, and
floodpiain wetlands. Water reguirements sufficient to maintain all of these
uses at an acceptable level are the "instream flow requirements.” Understand-
ably, at a given location in a g?v&n stream system, only certain uses may be
applicable. ?h@ instream flow y%q%”?@ﬁtﬂbﬁ are based on the dominance of one
use or, alternatively, on the resulting best combination of uses after trade-
offs have b%@s made within the instream use sector.

srotection for instream flow reguirements is quite another mal

: “.:h y@?y %ﬁ%ﬁﬁ depends Gﬁ water faw dactr%nﬁsg definitions of benefi
i itutional constraints. These constraints are ﬂfzu@ ce
the &ﬂuuuﬁ of 3&@@%?% 3va§§a e for ensuring that instream values are me

tier
cial
d by

Support for protected or guaranteed instream flows contirues 1o grow,
@5§a§ Eégés? tive action in California, Colorado, Idaho, ?ﬁﬂiaﬁ&j Orvegon, and
W ‘ has I ized instream use as a béﬁ@?Eeag? use. President Carter's
3?£8 wa ter Policy Message made specific reference to waler conservation and
instream Tiows, promoting them as national goals. However, with this progress
has come %ﬁﬁ?é&&?ﬁg confusion and misunderstanding among ?hﬂ various pubiics
and water management and environmental resource agencies over definitions

criteria for establishing, and the means of gﬁ@uectggg %ngt?eam fTows. The
purpose of this commentary is to flush out some of the myths associated with
instream éégw% ”ﬁﬁ h@“g the reader to betiter understand various instream flow
related activities and issues.

and most *m@@?éaﬁi step 1n estabilishing an insiream flow
rea

must be to describe the sitream ch (segment) to which the
i from int A on the river downstream to point B. This
reach 53 necessary to eff ??% vety reference demand to
maintain some degree of certainty in the management and

et among all users of the river.



arly pursuit of simplicity in the management of complex insiream and
outs ream water uses led to the minimum or "base" flow concept. This has
Ted the myth that a consistent meth a§§75g; could be used to establish the
des minimum Tlow. However, a single flow figure is not practical. As waler
hec 211y appropriated fo upstream use &ﬂd storage, the minimum flow, if
not ted, tends to become the average flow condition. This situation is
mani 1 in a stepped or fiat, fixed hydrograph throughout much of the year
Such stent fiows are often undesirable fTor both environmental protection
and management. On the one hand, the minimum flow is not flexiblie in the
face of new or aliesred use Q@ﬁdiﬁ?gns while on the other hand, the minimum
fiow does not meet all the desired envi ?Gﬂmaﬁtﬁa needs. %@gegverﬁ recommenders
of these fixed flows typically have been unable to determine the impacts of

XE a}
incremental decreases below the recommended minimum.

the difficulty arises, in part, because all uses for which flows are to
be protected have not been identified. These may include ravigation, hydro-
power generation, fish and wildlife, recreation, a@stﬁéiéSS waste assimila-
tion, and estuarine inflow. Most often ﬁve;EQGxea are ricdic high flows
necessary to move bed %oad

lush sediments, and geﬂﬁ?éz ly maintain th
ire { istics. These collectively have often bee
nped together under ih@ tabeil of stream respource maintenance fTlows. Thi
i 5 D misunderstood and at times misrepresented.

m oDt

{3

\ of the identifiable 1instre
nsidered, the result will be total allocation of stream flow to
s Lunawa?y to this interpretation, a considerable deg?@@ of
xists among many instream uses and downstream delivery require-
ream uses. However, 1in order to deal with these Qﬁmpéiiai%
cam Tiow advocate and the watﬁr manager must be aware of both
f

ica

Gﬁé such misinterpretation is that if all
Uses are
%nai%»%? U
COom {?ﬁi’ iniii
ments for 8??5,

Lhe magnitude of all demands p - on the siream. This should
ition of an instream flow ?ﬂqu?f%me?t which will protect al

woned £

The pretection of compliementary uses “aquirag an instream flow regime
that will satisfy several instream uses at once (e.g., fisheries, recreation,
waste assimilation, and channel aa?hianaragﬁg w:ah consideration ﬁév@n Lo
Lhose instream uses having the highest needs at any given time (Figure 1}
This can only be done by evaluating the several instream needs, taking into
account the conflicting aSQ&ctg as well as the complimentary features and the
lownstream delivery requirements for consumpiive uses, and developing
contingency plans fTor drought years. In short, this approach allows for a
degree of flexibility not possible with the fixed mfﬁiﬁum flow approach.

a Tiow
be pr

o
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w manager neesds credibie &et‘“dﬁésgéeﬁ which provide
administrative procedures. Because walter manage-
r administrator operates in a negoi:§iéeﬁ mede
55 mpha is on a pooriy auanﬁgsze or poorly con-
t in order to make water available Tor other,
tionatl uses. Fov its part, waler management must

i instream uJses and develop bgn?ﬁﬂggncy plans
pply conditions wi Zn eguitably distribute the losses
uyses, both instream and oul-of-stream, during low water years.
Achieving resulis such as these vreguires 1nstr:am flow advocates to have

skills

ne instream f1
a Tication and me:
ment %5 50 g@*“zxﬁgg tﬁe watl

d w%?? ﬁveaﬁw%t nlace S
g - sa {} .

Because Lhe 1issues concerning water resource management are many and
compiex, operating effectively in a negotiation mode has become a vital part
of instream flow proiection. Part 2 explores aspects of negotiations which
concern most water resource administrators. The goal of this second part is
to provide & general discussion of elements of the negotiations process
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0¢ of the assumplions of the methodology and its iimitations.

s met | ie qguestioned during negotiations, iis expositcr should net

attempt to make it appear flawiess, but rather should admit its limitations

while explaining its advantages over other possible choices and its suitabil-

ity to the problems being discussed. Ideally, such discussions shouid take

piace with the development agency prior to actual data collection, thus making
follow-through presentations and recommendations more understa ﬂuaf?e

t their knowledge and understanding te those
heir professional or agency concern. Indeed,
y understood. Perhaps the most important type
of water available to the project. A rescurce

of dat il is the amount

cannot be fairiy apporticned among compeling uses by a group that does not
know how much of that resource is available for use. If there are several
projects on a stream, the effects of project interaction on the guantity of
water available should be determined. Moreover, things like the water rights
senior to project rights, the location of those rights, the amount of planned
lead storage, and details of proposed project operation must be determined so
that planners know how much water is legally available and how it is likely to

After a project is buiit and the reservoir filled, water users will begin
diverting water from the system. Persons holding water rights on the project
stream should be contacted during p*“f&n;tfuytgan negotiatiens to obtain their
agreement for a favorable placement of diversions for instream flow protec-
tion. Water users may agree to divert water as far downstream as possible from
the impoundment or to trade among other users to allow a certain guantity to
remain in the stream through a defined stretch. These arrangements will be
easier to establish if the more senior right holders are furthest from the
project. It will be very beneficial if waler users can be convinced to divert
water from the stream channel, using the channel for conveyance, rather than
from the reservoir using conduits for conveyance. The general cooperation and
support 0of local water users will, of course, make project planning much
easier and more successful

1t should be ascertained whether there are Federal reserved rights, on
the project stream that allow water use for instream purposes. These reserved
rights could be Indian rights to water for fishing, National Park
rights for recreation and fish and wiidlife preservation, or righis
other Federal entities. If these walter rights exist on a siream
sufficiently senior, the problems ot protecting an instiream flow right i
solved in a State which does notl recognize such uses as benefﬁaaaé,
the greatest use for flow protection, however, these rights should be
fied and secured under both State and Federal %aw
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ad hoc basis. Preparation for sucn action %9 :
tssentially this entails three considerations contac
agency perspectives, and establishing az%%@v%aiﬁ goals.

First, contacis in other agencies are essential. When representatives of
envirenmental agencies have gau& wCﬂ%3fg relationships with people in agencies
which may oppose them in negotiations, two things are achieved: {1} grester
understanding of project development and a new perspective on i%e conflict;
and {Z) ability to gain information about how various management options will
be vreceived. One should not forget t@ establish azﬁzaaia with pubiic
representatives and water users because these people will alseo %a*e impacts on
negotiations and important views Lo consider.

Second, both envivonmental and developmenit ayencies need fo use their
contacts and other sources of information to increase their understanding of
the processes surrounding a project. T%iw knowledge is ﬂsagggia% in the
formulation of plans and water management options. The ac curacy and utility of
water management options depends on a CO%@?%@%Q%%V@ “nfo mai%ﬁﬁ b@ﬁ%

Third, agencies must establish goals which are achievable. Agencies need
to know what values they wish to protect. The agencies also need to establish
the vrange of orotections and alternatives which would be satisfactory.
Finally, within tnat range, negotiators must be able to estimate the effects
of incremental changes. This estimation reguires understinding of anaiytical
technigues and project operation options. Much of this understanding depends
on agency interactions.

For these reasons, it is crucial that environmental agencies become
involved 1in gs ject planning as early as possible. If expenditures or
commitments to interested groups (i.e., mupicipalities, irrigation districis)
are made depand%ﬂi on a specific project plan, modification of that plan o
include nesded streamflow regimes can become difficult and the peolitical
complications of vresource planning fincreased dramatically. The preblems
encountered will @e sufficiently difficuit and pressures sufficiently intense
withoul unnecessary aggravation.

3

ograms woule he
aff. Each ﬁi“ﬂﬁy
planning process and conv

agency mainta
various areas of

expe . [

perspective on ih@ issues in Lﬁé tanguage of the discipl

interdisciplinary staff would increase the ease and produ ﬂ% yi*y

agency aammUﬂ3a§tiﬁn$ aﬁd reduce "translation” problems amoi ipli .
diverse staff would also benefit intraagency cperations bec %@ water resource
pltanning problems S@?ﬁﬁm arrange themselves accovrding to @ﬁaﬁ@m%f classifica-
tions. This diversification should include personnel trainad in the applicable
physical sciences and those trained in the sccial sciences. The interaction
hetween human society and the physical worid has created probiems whic
require Lhe attention of both physical and social scientists.
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Methods of protecting the habitat of fish and wiidlifz during project
constuction should be suggested and agreed on by the agencies. Stream habitat
disruptions should be anﬁlugzédp Construction agencies are now reqguired 1o
construct environmental aﬁ ires of a project at the same time and rate as
they construct the ﬁiée? eaturas {memorandum from President Carter to all
Depariment heads, 12 July %gfﬁs This prevents environmental features from
being left out when oroject costs exceed funds authorized and economizing
becomes necessary.

After initial agreemeni is reached by negotiations, the agencies should
agree on methods of monitoring project operation to ensure compliance with
their agreement on streamflows. Monitoring equipment should be Eﬁaaaiie& at
appropriate points and persons designated to check the instrumenits and make
reports on their findings. The costs of stream flow monitoring should ke
included as project construction and operation costs. If the agreement is
breached, the resulting losses should be mitigated by the agency responsible.
it should be made clear that if such breaches are nol rectified, legal remedy
wiil be sought.

An agency will obviously consider some of their recommendaticns move
important for the protection of the environment than others. The ﬂﬁﬁ%%?ﬁﬁi%@ﬁ
agency shouid be informed which rec @mmenuat“@ns spould receive priorily
because 1t is unlikely all can be effectuated. Severe problems will arise if
an environmental agency makes 10 recommer ﬁa ions and the construction agency
agrees to implement 1 through 9 without being aware a%at number 10 is
considered the most important. The construction agency will think that it has
been more than accommodating, while the environmental ags&z; may be put in the
positicn of insisting that they receive all they requested and thus appear un-
reasonable. Recommendations on p?ia??%%es will also ha%@ agency negotiators
know which points are open to compromise and which are not. Such a prioriiy
Tist might be closely held or widely circuiated depending on the nature of the
probiem

Although the recommendations should be as specific and comprehensive as
possible, they cannot anticipate every eventualily. Agencies must make it
clear that their recommendations are made on the basis of avaiiable informa-
tion and existing physical conditions and may need to be modified i condi-
tions change or new information is discovered. The negotiated soliution should
also be Tlexible enough to allow for such changes or discoveries. This caveat
is not, however, a 5%@&???%%@ for ithorough research and comment preparation. &
method of f”ﬁﬁgﬂ??&ﬁéiﬂ should be agreed on in case sericus probiems or dis-
putes arise at a ar
COMMENT REQUIREMENTS: SPECIFIC STATUTES AND REGULATIONS
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NEGOTIATING STREAM FLOWS BELOW FEDERAL IMPOUNDMENTS
CASE EVALUATION CHECKLIST

appendix, Part 1 is designed to aid fie
a s 1in planning and developing thei
ter project a?ﬁn Part 2 1s to evaluate the
t are formulated. These iwo parits may b
checklist in developing a romprehensi:
instream flows.
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The individual case ratings percentage can be used as an index of compre-~
hensivensss of negotiations for a single case or to compare with other cases.
or a single case, the closer the perceﬁ?aae is to 100% the b etter, however,
e acknowledged that in realily there may never exisi a case that will

=

INSTRUCTIONS:  Check either the 'Yas" or “No" column beside the questions
applicable to the case. When completed, total all the guestions you aﬁaw@reﬁ
Then total all gquestions you answered “Yes”. Determine the percentage cof tWQ
comprehensive value of the case by dividing the number answered "Yes" Jy the
total guestions answered
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fs arbitration a viable and acceptable alternative?

Have the State and Federal governments and agencies
agreed on thelr respective roles in iha managemeni of
water projects built with Federa] funds?

ed
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o all the cooperating agencies represent a unif

enstruction plans provide for a stream flow
instream needs below the proposed

If there is no legislation on the existing project to
maintain an instream flow, can legislative amendments
be developed Lo correct the situation?
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PART 2
RECOMMENDATION EVALUATION

LEGAL REQUIREMENTS-~STATUTES AND REGULATIONS
AFFECTING THE RECOMMENDATION YES

~ P

Were comments of various State and Federal agencies
incorporated into the plan?

Has each agency determined and conveyed its position on
construction of the new project?

Was there a central point or catalog of regional
planning information?

Did all the agencies discuss findings and recommenda-
tions with each other before presenting their plan to
the construction agency?

a. If the answer to item 4 is yes, was the recommen-
dation comprehensive?

3

b. Were the agencies united (in their position)?
c. Was the recommendation forceful?
d. Was it self-expianatory?

Dig the proposal include operating procedures to
effectuate the recommendation?

Did the prop ﬁsaé suggest a fe ““'b}e manner 1in which
trade-offs and compromises could be made?

Did the proposal make a
daticon for a specific wat

!

positive and forceful recommen-
er f?ﬁwf

Did the recommendation suggest allernative plans for

project operation that were capable of accomplishing a
favorable percentage of the project purposes?

Did the Lol osal suggest method
b/
by

5 0
wildlife habitats during the proje

protecting f
construction?

o f
oject
Were provisions or methods agreed on for monitoring

jec I tion to ensure compliance with their
agreement on stream flows?
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Did aitl fish and wi 3??& agencies contribute in
i 2 proj f

Have WRC principles and standards been adhered tg?

id the proposal further the purpose of the Endangerd

uid it abide by State Endangered Species Acts?

Were efforts made to persuade or convince Congress to
: S

draft aut OT?Ziﬁg ”egéaéaifaﬂ that will reflect the
terms of the negotiated interagency agreement?

Does the project authorizing legisiation provide any
opportunities for the addition or guarantee of stream

flows to existing proiects?
o

Has unc Qﬁmzfyed oy unused water in the reservoir bheen
considered for instream fluws?

Have future availability of Tleased waters or new
sources ¢of water been considered for instream uses?

pen.

Have attemptls been made to persuade Congress to amend
j i single-purpose projects to allow

3,

Is the proposal protectable under State laws?

40
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