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INTRODUCTION

Defendant Exxon Shipping Company has moved to dismiss
Count One of the Indictment on the ground that it fails to
charge an offense. Count One is based on section 301 of the
Clean Water Act (the *Act¥), 33 U.S.C. § 1311, which makes
unlawful the discharge of any pollutant from any “point
source,” into waters of the United States unless authorized
pursuant to the provisions of the Act. This broad
prohibition of unauthorized discharges is enforced through
section 309 of the Act. In addition to civil remedies,
section 309 provides for criminal liability for both
negligent and knowing violations of the section 301(a)
prohibition.l/

The defendants caused a massive o0il spill from the
Exxon Valdez in Prince William Sound. This spill was not
authorized under the Act. Accordingly, defendants are
properly charged with the negligent violation of section
301’s prohibition against the unauthorized discharge of
pollutants into waters of the United States. This violation

is punishable criminally under section 309. Exxon Shipping

1/ section 309(c) provides, in pertinent part, that any
person who

negligently violates section 1311, 1312, 1316,
1317, 1318, or 1345 of this title, or any permit
conditions or limitations implementing any of such

sections in a permit issued under section 1345 of
this title ...

shall be liable for criminal penalties. Criminal penalties

are also available under § 309(c) for knowing violations of
the same provisions.
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nevertheless advances the following arguments to avoid
liability:

First, Exxon Shipping argues that the o0il that killed
tens of thousands of seabirds and marine mammals and fouled
thousands of miles of beaches is not a pollutant. As we will
show, both the language of the Clean Water Act and the case
law interpreting it indicate that o0il is unquestionably a
pollutant under the Act.

Second, Exxon Shipping asserts that the Exxon Valdez is

not a ~”point source”. This argument flies in the face of the

statutory definition of point source which explicitly

includes vessels.

Third, Exxon Shipping argues that supplementary civil
provisions in §311 of the Act pertaining to oil spills should
be interpreted to negate the criminal liability imposed by
§309. This argument disregards the language and structure of
the Act. Section 311 was added to the Act to provide
additional remedies for violations of § 301 beyond those
already provided by § 309. Section 311 itself includes
language indicating that civil and criminal penalties are
available under §309 for oil spills. Congressional creation
of a civil liability scheme for oil spills did not imply an
exemption from preexisting criminal liability provisions that
clearly apply to oil spills. There is no basis for finding

that § 311 implicitly repealed the criminal provisions of §

309.
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In addition, section 311 requires that persons who
spill oil report the spill to the government, and provides

that such spill reports cannot be used in criminal

prosecutions. There would be no reason for such a provision

if oil spills could not result in criminal charges.

Section 301 unequivocally prohibits all discharge of

pollutants intc navigable waters. Only certain limited and

specific exceptions to this blanket prohibition are
available. The Exxon Valdez oil spill does not fall within

any of those exceptions; Exxon Shipping does not even attempt

to show that 1t does. Consequently, this oil spill was

prohibited by § 301 and those responsible for it are plainly
subject to the § 309 sanctions which enforce that

prohibition.

Essentially, Exxon Shipping argues that the same
Congress that imposed criminal liability on businesses and
individuals for any negligent or knowing violation of permits
issued by the U.S. Environmental Protection Agency to protect
water guality, exempted oil transporters from any criminal
liability for oil spills whatsoever, no matter how immense

the spill, no matter how negligent or knowing the conduct

that led to the spill. While Exxon Shipping artfully frames

its motion in terms of objecting to imposition of criminal

liability for “negligent” spills, in fact its arguments would

lead to exemption of oil transporters from any criminal

liability under the Act whatsoever. These remarkable
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propositions, which ignore the language and structure of the
statute, are based instead on a confused reading of ambiguous
and largely irrelevant legislative history, most of which
does not even relate to the statute that forms the basis of
the indictment.

Exxon Shipping’s tortuous use of an irrelevant
legislative history cannot obscure the plain language and
structure of the statute. This 0il spill falls within the
explicit prohibitions of the statute. That Congress chose to
supplement the basic prohibitions of § 301 and the sanctions
in § 309 with more detailed treatment of civil liability for
oil spills in § 311 in no way suggests that it intended to
exempt ©il transporters responsible for catastrophic oil
spills from the same law that governs other polluters.

Statutory Background

Congress passed the Clean Water Act "to restore and

maintain the chemical, physical, and bioclogical integrity of

the Nation’s waters.” 33 U.S.C. § 1251(a). The Act is based

on the principle that no one has the right to use the

nation’s waters to dispose of pollutants. S. Rep. No. 414,

92d Cong., 1lst Sess. 42, reprinted in 1972 U.S. Code and

Admin. News 3668, 3709; H. Rep. No. 911, 9%92d Cong., 2d Sess.
74 (Attachment A).

In order to carry out the Congressional intent that
water pollution be progressively eliminated, section 301(a)

of the Act provides that, subject to specific statutory




5
exceptions, none of which is relevant to this case, ”the
discharge of any pollutant by any person shall be unlawful.~
33 U.S.C. § 1311(a). *~Discharge” is defined as ~any addition
of any pollutant to navigable waters from any point source
.® 33 U.S.C. § 1362(12)(A). The term “pollutant” is
broadly defined as
dredged spoil, solid waste, incinerator residue,
sewage sludge, munitions, chemical wastes, biological
materials, radicactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste
discharged into water. This term does not mean (A)
#»sewage from vessels” within the meaning of Section
1322 of this title; or (B) water, gas, or other
material which is injected into a well to facilitate
production of o0il or gas, or water derived in
association with oil or gas production and disposed of
in a well, if the well used either to facilitate
production or for disposal purposes is approved by
authority of the State in which the well is located,
and if such State determines that such injection or
disposal will not result in the degradation of ground
or surface water resources.
33 U.S.C. § 1362(6). Thus, the Act makes unlawful the
unauthorized discharge of practically any pollutant into

waters of the United States. The very narrow exception for
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sewage from vessels is noteworthy because it makes clear that
Congress was aware that vessels were potential pollution
sources and because it is narrowly framed to exempt only
those discharges that were arguably physically necessary to
ship operation.

The prohibition of unauthorized discharges is enforced
through section 309 of the Act, 33 U.S.C. § 1319. 1In
addition to civil remedies, section 309 provides for criminal
liability for both negligent and knowing violations of
section 30l1(a). 33 U.S.C. § 1319(c).

Section 311 of the Act, 33 U.S.C. § 1321, provides for

cleanup authority and civil liability for oil and hazardous
substance spills into waters of the United States. Section
311 establishes a comprehensive scheme for response to spills
by private and governmental organizations to ensure prompt
and effective action to clean up and mitigate the
environmental damage caused by such spills. In keeping with
the emphasis on prompt response, section 311 requires that
the person in charge of a vessel or facility from which there
is a spill must notify the government of the spill. However,

such notification may not be used against the reporting party

in any criminal case which might arise from the spill. 33

U.S.C. § 1321(b)(5). Aside from providing criminal liability
for failure to make such a report, section 311 does not
otherwise provide criminal penalties in addition to those

provided in section 309, which contains the substantive




-
criminal penalties applicable to all conduct prohibited by
the Act.

The language of § 311 provides that an election of
civil and administrative remedies may be made under either
§311 or 309, clearly indicating that §309 is applicable to
oil spills if the United States so chooses. Section
311(b) (6) (E) states that #[c)ivil penalties shall not be
assessed under both this section and §309 for the same
discharge.” Similar language appears in §309(g) (6) (A) (i) of
the Act, which provides that any administrative action taken
under subsection (g) ~“shall not be the subject of a civil
penalty action under subsection(d) of this section or
§1321(b)(311(b)) of this title or §1365 of this title.”

ARGUMENT

I. THE CLEAN WATER ACT AUTHORIZES CRIMINAL PROSECUTION
FOR NEGLIGENT DISCHARGE OF CIL FROM VESSELS

As noted above, section 309(c) of the Act, 33 U.S.C. §
1319(c), provides criminal penalties for knowing or negligent
violations of section 301(a) of the Act, 33 U.S.C. § 1311 (a).
Section 301(a) mandates a ”total prohibition” of unauthorized

discharges of pollutants. Natural Resources Defense Council,

Inc. v. Costle, 568 F.2d 1369, 1374 (D.C. Cir. 1977); see

also Sierra Club v. Union QOil Co. of California, 813 F.2d
1480, 1483 (9th Cir. 1987), vacated, 485 U.S. 931 (1988),
judgment reinstated and amended, 853 F.2d 667 (9th Cir. 1988)
(*the Act prohibits the discharge of all pollutants except as

authorized by the Environmental Protection Agency”). The
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elements of the offense with which Exxon Shipping is charged
are: (1) a person; (2) negligently discharges; (3) a
pollutant; (4) from a point source; (5) into waters of the
United States; (6) without a permit. 33 U.S.C. §§ 1311,
1319(c) (1) (a) . Exxon Shipping does not contest that it is a
#person,” that Prince William Sound and the Gulf of Alaska
are navigable waters of the United States, and that it did
not have a permit for the Exxon Valdez oil spill. It argues
that the oil that it discharged is not a pollutant and that

the Exxon Valdez was not a point source.2/ These arguments

are completely without merit; the Exxon Valdez oil spill
clearly comes within the explicit terms of the statutory

offense.

A. 0il is a Pollutant For Purposes of
the Clean Water Act

Exxon Shipping makes the novel assertion that the oil

it spilled, which caused the deaths of tens of thousands of

2/ Exxon also asserts that the United States has not
utilized the Clean Water Act to prosecute o0il and hazardous
substance spills in the past. 1In fact, the United States has
repeatedly prosecuted oil and hazardous substance spills
under section 309, both before and after the Exxon Valdez
spill. oOn March 9, 1989, the defendant in Unjted States v.
Ashland 0Oil, Inc., No. 88-146 (W.D. Pa.), was sentenced to a
fine of $2,250,000 in a prosecution under the Clean Water Act
and the Refuse Act arising out of an oil spill into the
Monongahela River caused by the rupture of an oil tank. On
August 9, 1989, the defendant in United States v. Pennwalt
Corp.., Inc., No. 88-55T (W.D. Wash.) was sentenced under the
Clean Water Act and CERCLA for a chemical spill resulting
from rupture and collapse of a storage tank. On September
29, 1989, the defendant in United States v. Ballard S

Co., No. 89-051 (D.R.I.) was sentenced for negligent
discharge of o0il under the Clean Water Act as a result of the
grounding of defendant’s oil tanker.
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sea birds and marine mammals, is nevertheless not a pollutant
of Prince William Sound under the Clean Water Act. It claims
that crude oil is not a pollutant under the relevant
provisions of the Act, when it is in transit on a vessel and
not intentionally discharged. This assertion is ridiculous
on its face and is flatly contradicted by both the statutory
language and well established case law.

The only courts to consider a defendant’s argument that
oil 1is not a pollutant have held, emphatically, that it is.
In a case directly on peoint, the Sixth Circuit in United
States v. Hamel, 551 F.2d 107 (6th Cir. 1977), held that
gasoline is a ”“pollutant” under the terms of § 502(6), that
unauthorized discharge of gasoline constitutes a violation of
section 301 (a) and that the violation can be criminally
prosecuted under section 309. The court noted that in
defining ~“pollutant” in the Clean Water Act, Congress had
explicitly stated that it was incorporating the definition of
*refuse” under the Clean Water Act’s predecessor, section 13
of the Rivers and Harbors Act of 1899, commonly known as the
Refuse Act, 33 U.S.C. § 407. The court examined the Senate
Report accompanying the 1972 amendments that added the
definition of “pollutant” to the Clean Water Act, and found
that the committee extracted the definition of pollutant from
the Refuse Act and in so doing, permitted only specific
exemptions from the term: sewage from vessels and water, gas

or other materials associated with the secondary recovery of
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oil. See S. Rep. No. 414, 92d Cong., 1st Sess. 76, reprinted
in 1972 U.S. Code Cong. & Admin. News 3668, 3742.
Exxon Shipping has cited no case in which o0il has been

held not to be a pollutant. Indeed, the Hamel case has been

cited with approval by numerous other courts, including the

Ninth Circuit. See Chevron U.S.A. v. Hammond, 726 F.24

483, 490-491 n.9 (9th Cir. 1984); United States v. Frezzo

os., Inc., 602 F.2d 1123, 1127 (3rd cir. 1979),; See also,
Gujilford Industries, Inc. v. Liberty Mutual Insurance Co.,
688 F. Supp. 792 (D. Me. 1988). Even prior to the 1972
anendments to the Clean Water Act, the Supreme Court had
interpreted § 407 of the Refuse Act, which in large part was

a predecessor to the Clean Water Act, to prohibit discharges

of oil. United States v. Standard 0il Co., 384 U.S. 224
(1966). Thus, at the time that Congress added the definition

of ”pollutant” into the Clean Water Act, it was clear that

the definition included oil.

The definition of “pollutant” in section 502(6) of the

Act is intentionally broad. See e.q., Natural Resources

Defense Council, Inc. v. U.S. Environmental Protection
Agency, 859 F.2d 156, 189 (D.C. Cir. 1988) (”"the term
‘pollutant’ includes industrial, municipal, and agricultural
waste. Any discharge to which a toxicity limit could be
applied would seem to fall within this broad definition”).
The courts have consistently interpreted the definition of

#pollutant” broadly to further the purpose of the Act to
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eliminate pollution. United States v. Hamel, 551 F.2d at 110
(*broad” definition of pollutant). Exceptions to the

definition are construed narrowly. U.S. Steel v. Train, 556

F.2d 822, 852 (7th Cir. 1977). This 1s consistent with the

principle that the Act should be interpreted to further its
goals and underlying policies, as set forth in the

legislative history. See, e.g., Natura]l Resources Defense

Council v. Costle, 564 F.2d 573, 579 (D.C. Cir. 1977) (”We

think the statute must be given a reasonable interpretation,
not parsed and dissected with the meticulous technicality
applied in testing a common law indictment or deed creating
an estate in fee-tail.”) 1Indeed, the Ninth Circuit has
declared that the courts ”“must consider the statutory scheme

as a whole, including the object and policies contained
within.” United States v. City of Redwood City, 640 F.2d

963, 969 (9th cir. 1981).3/

The legislative history of the Act confirms that

Congress considered oil to be a pollutant for purposes of

section 30l1(a). Congress noted that section 311, which deals

with oil spills, could be interpreted to prohibit discharges

permitted under the National Pollutant Discharge Elimination

3/ The fact that this is a criminal case does not affect the
broad construction afforded remedial statutes designed to
protect public rights. See United States’ Memorandum in
Support of Opposition to Motion of Exxon Corporation to
Dismiss All Counts Insofar as They Attempt to Charge Offenses
Based on Vicarious Liability, Section III. F. Rule of Lenity
Does Not Bar Imposition of Agency Liability on Exxon.
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System (”NPDES”) program. Accordingly, it stated that the
provisions of section 311
are not intended to apply to the discharge of oil from

any onshore or offshore facility, which discharge is

not in harmful quantities and js pursuant to, and not

in vijolation of, a permit issued to such facjlity

und sectjon 402 of this
S. Conf. Rep. 1236, 92d Cong., 2d Sess. 134, reprinted in
1972 U.S. Code Cong. & Admin. News 3776, 3811 (emphasis
added). NPDES permits are issued under section 402 to
authorize discharges of pollutants that would otherwise be
prohibited by section 301(a). Thus, by providing that
section 402 permits could be issued for discharges of oil,
Congress implicitly recognized that o0il is a pollutant under
section 301l(a). See United States v. Hamel, 551 F.2d at 1l12.

Given the clear legislative intent to incorporate the
prohibitions of the Refuse Act into the Clean Water Act, the
Supreme Court’s interpretation of ”refuse” to include oil,
and the legislative history cited above, the Hamel court

concluded that gasoline is a pollutant under § 502, although

as the court noted, neither oil nor gasoline is specifically

enumerated as such in the definition.%/

4/ with regard to the absence of such specific enumeration,
the court said

We do not, however, read the failure to do so as an
intent to exclude these materials from the Act. On
the contrary, we conceive the employment of the broad

(continued...)
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Exxon Shipping attempts to create a distinction between
oil that is intentionally discharged as a waste, which it
apparently concedes is a pollutant, and oil that is carried
by a vessel in transit. Motion of Defendant Exxon Shipping
Company to Dismiss Count One for Failure to Charge an
Offense, pp. 27-28 (hereinafter *Def. Memo”). There is no
suppert in the statute or in the case law for this
distinction. The definition of *pollutant” gives no
indication that oil discharged from vessels is to be exempted
from its broad reach. See 33 U.S.C. § 1362(6). On the

contrary, the statute provides for only two exemptions from

the definition of “pollutant”: (1) sewage discharged from a

vessel and (2) water or gas associated with the production of
o0il or gas which is injected into or disposed of in a well.
The very explicitness of these narrowly drawn exemptions
indicates that Congress chose to carefully circumscribe the
materials which would not be considered a pollutant.
Obviously, if the definition did not include material

discharged from vessels, the explicit exemption for sewage

i/(...continued)

generic terms as an expression of Congressional intent

to encompass at the minimum what was covered under the
Refuse Act of 1899,

United States v. Hamel, supra, at 110.

The conclusion that oil is a pollutant for purposes of
the Clean Water Act is further supported by a recent EPA
administrative decision, Matter of Chevron U.S.A., Inc., No.
IX-FY88-54, slip op. (Environmental Protection Agency, May 3,
1990) (Attachment B), holding that an oil pipeline rupture
constituted discharge of a pollutant under § 301(a).




14
discharged from a vessel would have been unnecessary.
Furthermore, there is no distinction in the statute between
oil spilled in transit and intentional discharges of waste
0il. In Unjited States v. Standard ©jil Co., supra, the
Supreme Court upheld an inﬁictment under the Refuse Act for a
spill of commercially valuable aviation gasoline that was
discharged when a shutoff valve was accidentally left open.
384 U.S. at 229-230. The Court rejected the argument that
the Refuse Act distinguished between discharges of waste oil
and spills of commercially valuable product, observing that
#[o}il is o0il and whether usable or not by industrial
standards it has the same deleterious effect on waterways.

In either case, its presence is both a menace to navigation
and a pollutant.” 384 U.S. at 226. A similar distinction
under the Clean Water Act, which as shown above incorporates
the Refuse Act definition, should clearly be rejected here as
well. Exxon Shipping’s effort to insert this distinction
into the statute ignores the fact that Congress has already
established the necessary mens rea for liability under the
Clean Water Act. The question is not whether the Valdez
spill was accidental, but rather whether it was caused by
negligent and unlawful conduct on Exxon Shipping’s part.
These principles underscore the true meaning of
Natjonal Wildlife Federation v. Gorsuch, 693 F.2d 156 (D.C.

Cir. 1982), which is misinterpreted in Exxon Shipping’s

Memorandum. Exxon Shipping cites the case for the
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proposition that the definition of “pollutant” must be
interpreted narrowly, and limited to the specific items

listed in the definition. See Def. Memo at 31. 1In reality,

NWF stands for the proposition that Congress entrusted EPA
with reasonable discretion over the definition of
#pollutant.” 693 F.2d at 173-174, 175. ~Given this focused
legislative intent concerning deference to EPA’s
interpretation of these definitional provisions, we must
accept that interpretation unless it is manifestly
unreasonable.” 693 F.2d at 174. 1In NWF, EPA took the
position that certain water quality problems caused by dams
did not constitute ~addition” of pollutants from point
sources within the meaning of the Act. The court did not, in
fact, decide whether the list of items in the definition of
#pollutant” was exclusive, but only whether EPA had made a
reasonable interpretation of the definition in its policy on
dams. See 693 F.2d at 174 n.56.

Thus, NWF supports the United States’ position here.
As the D.C. Circuit observed, Congress intended that EPA have
at least some discretion over the definition of pollutant.
EPA has decided that accidental oil spills constitute a
violation of section 301(a). This interpretation is
controlling because it is not only reasonable, but indeed

essential to discourage negligence in the handling and

transportation of oil, which causes severe contamination of

our waters when spilled.
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Thus, both case law and agency interpretation uniformly

support the conclusion that oil is a pollutant for purposes
of section 301(a) of the Act. Exxon Shipping has not cited a
single case to the contrary. Accordingly, there can be no
legitimate dispute that the oil discharged from the Exxon
Valdez is a pollutant for purposes of the Act. It would defy
the terms of the statute, all case law interpreting those
terms, and common sense to conclude otherwise.

B. The Exxon Valdez js a Point Source

The definition of “point source” in section 502(14) of

the Act, 33 U.S.C. § 1362(14), includes ~any discernable,

confined and discrete conveyance, including but not limited
to any . . . discrete fissure, container, . . . or vessel.”
Thus, the statute explicitly includes as point sources the
Exxon Valdez, its oil storage tanks and the fissures in its

hull through which the oil was discharged.

Nevertheless, Exxon Shipping argues that the Exxon
Valdez is not a ”“point source” within the meaning of the Act
and that therefore, the discharge of oil from it was not a
violation of § 301(a). Exxon Shipping makes three basic
arguments. First, Exxon Shipping argues that vessels can be
point sources only when ~“designed to function” as waste
disposal facilities. See Def. Memo at 21-22. Second, Exxon

Shipping argues that only those vessels that are subject to

the NPDES permitting reguirements of § 402(a) of the Act can

be considered point sources. Def. Memo at 23. It contends
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that sections 301(a) and 309 of the Act are designed only ”"to

prescribe and enforce technology-based effluent limitations,
continuous or intermittent waste streams from facilities

.* Def. Memo at 14; see also Def. Memo at 15-16. Therefore,
it concludes that section 301(a) cannot be used to prosecute
for a discharge that does not involve an NPDES permit.

Third, Exxon Shipping interprets EPA‘s decision not to
regulate discharges *incidental to the normal operation of a
vessel,” 40 C.F.R. § 122.3(a), as evidence that vessels are
not point sources when transporting oil. Def. Memo at 23-25.
Each of these contentions is completely erroneous.

Exxon Shipping’s argument that the definition of point
source requires that a vessel be designed to intentionally
discharge waste is without merit. See Def. Memo at 21-22.

In the leading case, United States v. Earth Sciences, 599
F.2d 368 (10th Cir. 1979), the court held that a gold
leaching process, which utilized a system of sumps, ditches,
hoses and pumps, constituted a point source and was therefore
subject to the Clean Water Act enforcement regulations. This
was true even though the discharge of the pollutants in
guestion was due to an unanticipated snow melt which carried

the pollutants into navigable waters. The court interpreted

the statute broadly in refusing to exempt from regulation any
activity that emits pollution from an identifiable point.

559 F.2d at 373-374. The court rejected the argument that
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only intentional discharges of pollutants are subject to the
Act and that accidental discharges are exempt. Id.

Similarly, in Sjerra Club v. Abston Construction Co.,
Inc., 620 F.2d 41, 45 (5th Cir. 1980), the court held that a
point source of pollution was present where miners had merely
collected rocks and deéigned spoils piles which resulted in
discharges from ditches and qullies when it rained. 2/

Exxon Shipping’s second argument, that section 301(a)
applies only to enforcement of NPDES permits, is similarly
flawed. The fundamental purpose of the Act is ”“to restore
and maintain the chemical, physical, and biological integrity
of the nation’s waters.” 33 U.S.C. § 1251(a). The Act’s
"ultimate objective” is #to eliminate the discharge of
pollutants into navigable waters . ”

e o . Natural Resources
Defense Council v. Costle, 568 F.2d 1369, 1373 (D.C. Cir.

1977). Section 301(a) is the centerpiece of this program.

Section 30l1(a) is a ”total prohibition” of pollutant

discharges. 6568 F.2d at 1374. Congress recognized, however,

that it would be impossible for some sources to immediately

2/ see also, United States v. M.C.C. of Florida, Inc., 772
F.2d 1501, 1505-06 (l11th Cir. 1985), vac’d on other grounds,
481 U.S. 1034 (1987) (tugs that resuspended sediment with
propellers were point sources *since the Act specifically
includes vessels within the meaning of that term”); United
States v. Tom-Kat Development, Inc., 614 F. Supp. 613, 614
(D. Alaska 1988) (”Every identifiable point that emits

pollution is a point source ...”); 0O’Leary v. Moyer’s
Landfill, Inc., 523 F. Supp. 642, 655 (E.D. Pa. 1981)

(definition of ”point source” has “nothing to do with intent
of the operators”).
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eliminate pollutant discharges without shutting down and
causing massive economic dislocation. Therefore, Congress
provided specific exemptions in section 301(a) for discharges
authorized by EPA under the NPDES program, which is designed
to progressively eliminate pollutant discharges into the
nation’s waters from facilities regularly discharging
pollutants in the regular course of operations. 1In this
regard, it is useful to remember what the initials ”NPDES”
represent: ”“National Pollutant Discharge Elimipation System.”
33 U.S5.C. § 1342. The NPDES system is designed to gradually
eliminate pollution by making it unlawful to discharge a
pollutant unless a prior permit is obtained under specified
terms. The touchstone of the NPDES program is that

those needing to use the waters for waste distribution

must seek and obtain a permit to discharge that waste,

with the quantity and quality of the discharge

regulated. The concept of a point source was designed

to further this scheme by embracing the broadest

possible definition of any identifiable conveyance

from which pollutants might enter the waters of the

United States.

ited ates v. Ea Scjences, 599 F.2d at 373.

Thus, discharges that are not necessary to the
continuance of a facility’s operation, like o0il spills, are
not given permits under the NPDES program, and therefore are

completely prohibited by section 301(a). Where it is



20

impossible to immediately eliminate discharges, NPDES permits
subject the discharger to increasingly stringent effluent
limitations. EPA *has discretion either to issue a permit or
to leave the discharger subject to the total proscription of
§ 301.” atu eso s ense Councj C. v. Costle,
568 F.2d at 1375. 0il spills from vessels are eminently
preventable. Therefore, they do not fall into the category
of "needing to use the waters for waste distribution” such
that a permit could be issued for the regulated ~discharge”
of oil from the vessel. Accordingly, EPA does not issue
NPDES permits for oil spills from vessels, and they are
subject to the *total proscription” of section 301(a). The
fact that an NPDES permit is not available for a given
discharge is irrelevant to the issue of whether the facility
from which the discharge occurs is a point source. As the
Supreme Court stated in Weinberger v. Romero-Barcelo, 456
U.S. 305, 309 (1982),

[T)he release of ordnance from aircraft or from ships

into navigable waters is a discharge of pollutants,

even though the EPA had not promulgated any

regulations setting effluent levels or providing for

the issuance of an NPDES permit for this category of

pollutants.
456 U.S. at 309.

An argument similar to Exxon Shipping‘’s was rejected by

the Third Circuit in the case of United States v. Frezzo
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Bros. c., 602 F.2d 1123, 1128 (3rd Cir. 1979). Relying on
Hamel, the Court held that the promulgation of effluent
standards under the Act is not a prerequisite to the
maintenance of a criminal action under §309, based on a
violation of §301. The defendants in Frezzo Bros. argued
that since EPA had not promulgated effluent standards for the
compost manufacturing business in which they were engaged,
they could not have violated §301 for an unlawful discharge.
Id. at 1127. The Court disagreed. 1In interpreting the
statute 7“in a fashion that best effectuates the policies of
the Act,” the Court stated:

We see nothing impermissible with allowing the

Government to enforce the Act by invoking

§1311(a), even if no effluent limitations have

been promulgated for the particular business

charged with polluting. Without this

flexibility, numerous industries not yet

considered as serious threats to the environment

may escape administrative, civil, or criminal

sanctions merely because the EPA has not estab-

lished effluent limitations. Thus, dangerous

pollutants could be continually injected into the

water solely because the administrative process

has not yet had the opportunity to fix specific

effluent limitations. Such a result would be

inconsistent with the policy of the Act.
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1d. at 1128.8/

The Exxon Valdez’s status as a point source is further
demonstrated by the impossibility of classifying it as a
“nonpoint source” within the meaning of the Act. Nonpoint
sources of pollution are those which are “virtually
impossible to isolate to one polluter” and therefore,
incapable of permitting. Earth Sciences, 599 F.2d at 371.
Congress considered nonpoint source pollution to include such
phenomena as ”“disparate runoff caused primarily by rainfall
around activities that employ or cause pollutants.” 599 F.2d
at 373.

Thus, nonpoint sources of pollution are cumulative
activities which are not easily traceable and for which a
permitting system is not practical. In contrast,
identifiable, “discernable, confined and discrete

conveyances, including . . vessels” are point sources. 33

U.S.C. § 1362(14). Where point source discharges can be
eliminated, they are subject to ”total proscription” under
section 30l1(a). Where they cannot be eliminated, they are

controlled under the NPDES program.

&/ The courts have repeatedly found violations of section
301(a) at facilities that were not required to have NPDES

permits. See Unjited States v. Earth Sciences, Inc., supra;
O’Leary v. Mover’s Landfill. Inc., supra; Fishel
v.Westinghouse Electric Corp., 640 F. Supp. 442 (M.D. Pa.).
In Matter of Chevron U,S.A., Inc., No. IX-FY88-54, slip. op.,

(EPA May 3, 1990) (Attachment B), the Presiding Officer
rejected the very argument raised by Exxon Shipping here,
concluding that section 301(a) reaches unanticipated,

accidental discharges of oil from facilities that would not
have needed NPDES permits. Slip op. at 18.
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Exxon Shipping appears to believe that it qualifies for
exclusion from the NPDES program based on regulations
exempting discharges from vessels ~“incidental to the normal

operation of a vessel.” 40 C.F.R. § 122.3(a); see Def. Memo

at 23. Surely Exxon Shipping itself does not consider an oil

spill of close to 11 million gallens “normal operation” of a

vessel.

Therefore, Exxon Shipping’s argument that the Exxon
Valdez is not a point source because it was designed for
transportation and that an ~accidental” release does not

constitute a discharge within the meaning of §301(a) must

fail. The focus for the definition of point source does not

depend on the design purposes of the discharging conveyance
or on whether the discharge was accidental, but rather on
whether the peollutant was discharged from an identifiable
point, a criterion clearly met by the leaking Exxon Valdez.
II. THE CIVIL LIABILITY PROVIBIONS OF BECTION 311

OF THE ACT DO NOT PREEMPT CRIMINAL LIABILITY
FOR OIL BPILLS UNDER BECTION 309 OF THE ACT

As demonstrated above, the Exxon Valdez oil spill comes
within the statutory definition of the offense of
unauthorized discharge of pollutants. Exxon Shipping asks
this Court to ignore the language of the statute, and to
exempt it from criminal liability for oil spills, on the
ground that Congress intended civil liability under section

311 of the Act to be the government'’s exclusive remedy for

0il spills.
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For obvious tactical reasons, Exxon Shipping frames its
arguments as a challenge to imposition of criminal liability
for negligent discharge of oil. But there should be no
misunderstanding regarding the implications of these
arguments. Criminal liability under § 309 for either
negligent or knowjing discharges of oil or hazardous
substances is premised on violation of § 301(a)’s prohibition
of unauthorized discharges of pollutants. 33 U.S.C. §
1319(c). Thus, if oil or hazardous substance spills are
subject only to civil liability under § 311, and do not come
within the terms of §301(a), there is no criminal liability
under the Act for discharges of ¢0il or hazardous substances
whatsoever. Exxon Shipping is in effect arguing that while
Congress provided criminal liability for failure to report an
oil or hazardous substance spill, see 33 U.S.C. §1321(b), it
decided not to impose any criminal liability for the
discharge itself, no matter how large and devastating to the

environment, no matter how negligent or knowing.l/

1/ In response to this obvious flaw in its analysis,
Exxon offers the non sequitur that *criminal liability for
negligent failure to comply with effluent limitations was the
only effective way to ensure compliance with the elaborate
permitting requirements associated with the NPDES,” ”(bjut
negligent operation of vessels leading to accidental spills
does not involve the permitting process.” Def. Memo at 19.
Exxon does not explain why it is necessary to subject the
smallest mom-and-pop discharger to potential criminal
liability for violating an effluent limitation in its NPDES
permit, but it is unnecessary to thus burden the operator of
an oil tanker carrying millions of gallons of o0il that can

kill tens of thousands of sea birds and marine mammals and
foul thousands of miles of shoreline.




25

This absurd result is belied by the language of the
statute, its purpose and the relevant legislative history.
First of all, as demonstrated above, section 301(a) of the
Act flatly prohibits unauthorized discharges such as the
Exxon Valdez oil spill, and section 309 of the Act explicitly
subjects violations of section 301(a) to criminal sanctions.
Nowhere does the Act exempt oil spills from these provisions.
If, as Exxon Shipping asserts, Congress intended §311 to
preempt § 301(a), why did it not say so in either section?

Further, the applicability of §301 and §309 to oil
spills is clearly indicated by the language of §311. The
treatment of civil penalties under the Act further
demonstrates that sections 301(a), 309 and 311 all apply to
oil spills. Exxon Shipping argues that Congress intended §
311 to be the ”exclusive source of regulation under the CWA
for oil spills.” Def. Memo at 17. But the plain language of
the statute refutes this argument: §311(b)(6) (E) provides
that “(c]ivil penalties shall not be assessed under both this
section and § 309 for the same discharge.” This language is
mirrored at §309(g)(6) (A) (i) of the Act, which provides that
any administrative action taken under subsection (g) *shall
not be the subject of a civil penalty action under subsection
(d) of this section or section 1321(b) [311(b)] of this title
or section 1365 of this title.” 33 U.S.C. §1319(g)(6)(A)(1).

Thus, in prohibiting EPA from pursuing civil penalties

under both sections 309(g) and 311(b), the statute clearly
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contenmplates that an election of administrative remedies
under § 311 or § 309 is available. Similarly, § 311(b) (6) (c)
proscribes civil penalty assessments under both § 311 and §
309 -- requiring, again, an election of remedies for oil
spills. 1If, as Exxon Shipping argues, § 311 is the exclusive
remedy available for unauthorized discharges of oil, the
cross references in §§ 309 and 311 would be superfluous.
Obviously, statutory construction that renders certain
provisions of a statute superfluous or insignificant is

disfavored. See, e.d., Unjited States v. Handy, 761 F.2d

1279, 1280 (9th Cir. 1985).§/ These provisions demonstrate

that, even in the field of civil liability, Congress did not
intend that §311 preempt remedies under other sections of the
statute; specifically section 301(a).

Exxon Shipping attempts to turn this statutory analysis
on its head by arguing that if Congress had intended to make

a discharge of oil a crime, it would have provided criminal

8/ A number of courts have held that section 311
preempts maritime tort theories for government recovery of
costs incurred in cleaning up oil spills. United States V.
Dixie Carriers, 627 F.2d 736, 742 (5th Cir. 1980); United
States v. M/V Big Sam, 681 F.2d 432, 441-442 (5th Cir. 1982);
Matter of Osweqo Barge, 664 F.2d 327, 344 (2d Cir. 1981) etc.
The Ninth Circuit, however, has suggested that maritime tort
theories survive section 311. See City of Redwood City, 640
F.2d 963, 970 (9th Cir. 1980). 1In any event, these cases are
irrelevant to the issues in this case. They deal with
preemption of maritime torts by comprehensive statutory
regulation inconsistent with the maritime tort regime. Here,
in contrast, complementary sections of the same statute are
involved. Section 311 does not substantively address

criminal liability for oil spills, but leaves criminal
sanctions to section 309.
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penalties in section 311. Def. Memo at 13. This ignores the
fact that section 311 is, with one exception, which clearly
supports the United States’ position here, exclusively
devoted to cleanup and civil liability issues. Congress had
already prohibited unauthorized discharges in section 301(a),
and provided criminal penalties in section 309. Providing
criminal penalties in section 311 would be redundant and
simply create confusion.

Next, Exxon Shipping argues that because section
301(a) ‘s prohibition of unauthorized discharges does not
refer to section 311 as an exemption, that section 301(a) was
not intended to apply to oil spills at all. Def. Memo at 14.
Again, Exxon Shipping turns statutory interpretation on its
head. Section 30l1(a) broadly prohibits discharges of
pollutants, except where otherwise authorized by the Act.
Section 301(a) does not list section 311 as a section
authorizing pollutant discharge, because §311 does not
authorize oil spills. On the contrary, it prohibits all

unauthorized discharges. The fact that section 301(a) does

not exempt oil spills from its broad reach is simply more
evidence that in fact Congress did not intend to exempt oil
spills from liability under that section. As noted above, if
Congress had not intended oil spills to be subject to section
301(a), it surely would have made provision for authorization

of oil spills in section 311, and provided an exemption in

section 30l1(a) cross-referencing those provisions, as it did
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in every other case in which the Act authorizes the discharge
of pollutants.g/ Moreover, Exxon Shipping’s arguments ignore
the Supreme Court’s warning that ~7[i)t is at best treacherous

to find in Congressional silence alone the adoption of a

controlling rule of law.”

jons V.
Plasterers’ Local Union No. 79, 404 U.S. 116, 129-130 (1971)
(quoting Girouard v. Unjted States, 328 U.S. 61, 69 (1946)).

Exxon Shipping argues that the provision of criminal
penalties in section 311 for failure to notify the government
of oil spills, unlike the other sections of the Act referred
to in section 309, indicates that Congress intended section
311’s criminal penalties to be exclusive, and that section
309 should not be viewed as a ~catch-all enforcement
mechanism to override” section 311’s criminal provisions.
Def. Memo at 17. It is certainly true that criminal
liability is addressed specifically in section 311 in
connection with spill reporting requirements, which are
intertwined with the cleanup regime established in section
311. In order to facilitate rapid cleanup, Congress required

that the person in charge of a vessel or facility report a

spill to the government, or else face criminal penalties.

2/ Exxon characterizes as #absurd,” any interpretation of the
statute that would permit imposition of criminal liability
for negligent discharges of oil in quantities not prohibited
by section 311, which governs civil liability. Def. Memo at
15. But it is certainly reasonable to criminalize negligent
or willful discharges of o0il or hazardous substances of any
quantity, while providing a threshold of harm for invoking

government cleanup authority and imposing strict liability
for the costs of cleanup.
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Failure to make a report does not constitute a discharge of a
pollutant, and therefore a separate criminal provision was
required. Because it is specific to the reporting
requirement, it was placed with the reporting provisions in
section 311, not the general criminal liability provisions in
section 309. The very existence of a separate provision
limited to and concerning criminal liability for failure to
report spills shows that Congress intended to address all
other criminal liability for proscribed behavior in the other
sections of the statute. That Congress chose to provide
criminal penalties in section 311 for reporting violations is
no indication that it intended to exempt o0il spills from the
rest of the Act, but in fact shows precisely the opposite.
Here saction 309 is not being used to "override” section 311,
but simply to pfovide criminal sanctions for matters pot
d ssed by sectjon at . Moreover, the notification
provisions of section 311 recognize the availability of
criminal sanctions for oil spills by providing use immunity
for persons reporting spills. The section provides use
immunity to persons that properly notify the government of an
0il spill; notification will not be used in *any criminal
case.” (emphasis added). 33 U.S.C. § 1321(b)(5). This
provision demonstrates Congressional intent to criminalize
the act of the discharge jitself, in addition to the act of a

failure to notify. Obviously, use immunity for reporting of
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discharges would be pointless if there were no criminal
liability for oil spills.d9/

Furthermore, Exxon Shipping’s arguments contradict
repeated statements by Congress recognizing that the Act
imposes criminal liability for oil spills. In amending the
Act in 1978, Senator Stafford, the principal sponsor of the
amendment, expressed concern that enhanced regulation of oil
spills under section 311 might create incentives for spillers
to route spills through outfalls subject to the NPDES
program. 124 Cong. Rec. S. 37683 (October 14, 1978)
(Statement of Senator Stafford) (Attachment C). He noted
however, that “the availability of criminal sanctions under
both sections 311 and 309 should operate to deter such
avoidance schemes.” Jd. (emphasis added). 1In the recent 0il
Pollution Act of 1990, P.L. No. 101-380, 104 Stat. 484,
Congress amended § 309(c) of the CWA to explicitly provide
for criminal liability for willful or negligent violations of
§ 311(b)(3) In connection with this amendment, Congress made
clear that it intended to clarify and confirm its original

intent that criminal sanctions be available for oil spills.

19/ Exxon Shipping’s arguments are also inconsistent with
clearly expressed Congressional policy. Exxon Shipping’s
position would controvert the Congressional declaration that
#it is the policy of the United States that there should be
no discharges of o0il or hazardous substances into or upon the
navigable waters of the United States . . . .* 33 U.S.C. §
1321 (b) (1) . Exxon Shipping does not explain how completely
exempting massive o0il or chemical spills from criminal
liability, in contrast to the most minor violations of NPDES
permits, would further this clearly stated policy.
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Section 206 irms cent ¢ t decjisions to
ici ovide t violations o e
o) e us -
s e e s
e d 09 e is endment
e d ve c

S. Rep. No. 94, 101st Cong., 1st Sess. 23 (Attachment D)
(Emphasis supplied).il/

Exxon Shipping attempts to create a false dichotomy
between sections 301(a) and 311 of the Act, arguing that
section 311 was intended to completely occupy the field of
oil pollution.lz/ According to Exxon‘Shipping, section
301 (a) is designed to address violations of EPA’s NPDES
permit program, while section 311 is the exclusive mechanism
for controlling oil spills. See Def. Memo at 14-17. But as

the Ninth Circuit has stated, the Act regulates oil pollution

i1/ Subsequent legislative history has persuasive value and
should be given significant weight in the construction of
previous legislation, particularly where it clarifies

legislative intent. e . NLRB v. Bell Aerospace

Co., 416 U.S. 267, 275 (1974); Bell v. New Jersey, 461 U.S.
773, 784 (1983).

12/ Exxon shipping also mistakenly asserts that preventive
regulations issued by the Coast Guard under section 311 to
regulate transport of oil somehow authorized the Exxon Valdez
oil spill, and indicate an intent to regulate oil spills
exclusively under section 311. First, these regulations do
not exclude all other law applicable to o0il spills. Second,
Exxon Shipping has miscited the regulations. The provisions
relating to discharge of oil cited by Exxon Shipping, 33

C.F.R. § 151.11, implement the MARPOL convention and apply to
ships in international waters, not waters of the United States.
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»under two separate schemes,” section 311 and the NPDES
program. Chevron U.S.A.., Inc. v. Hammond, 726 F.2d 483, 490-
91 n.9 (9th Cir. 1984). 1In Chevron, the Ninth Circuit

recognized that both parts of the Act apply to oil

discharges. Id.323/ 1n Matter of Chevron U.S.A.., Inc., No.

IX-FY88-54, slip op. (Environmental Protection Agency, May 3,
1990) (Attachment B), the Presiding Officer held that section
311 was not the exclusive remedy for oil spills, but that
unauthorized discharge of oil was alsoc a violation of section
301(a). Slip op. at 15-16.

Preemption of section 301(a) by section 311 is
completely inconsistent with the structure of the statute.
First, an examination of section 311 shows that ”~the
impositian of criminal sanctions outside of the section is
explicitly acknowledged.” United States v. Hamel, 551 F.2d
at 112. As discussed above at p. 30, the provision of use
immunity for persons reporting oil spills in section 311
demonstrates that Congress contemplated criminal liability
for the spill itself.

Second, Exxon Shipping’s arguments ignore the
complementary functions of sections 301(a) and 311. Exxon

Shipping’s first fundamental mistake is to limit the reach of

13/ The reference to the NPDES program necessarily implies
the applicability of section 301(a), since NPDES permits are
exceptions to section 301(a)’s prohibition of pollution, and
can only be enforced through section 301(a). As discussed
above at p. 22, where an NPDES permit is not appropriate,

discharges remain subject to the total proscription of
section 301(a).
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section 301(a) to discharges subject to EPA’s NPDES program.
See Def. Memo at 3, 14-20. As discussed above at pp. 18 =23,
section 301(a) covers both discharges subject to regulation
under the NPDES program, and discharges like oil spills that
are totally proscribed because they are preventable.i4/

Exxon Shipping’s second fundamental mistake is to fail
to recognize that section 311 supplements section 301(a). It

was never intended to replace it. The legislative history of

€311 indicates:

14/  Another example of Exxon Shipping’s misleading use of
irrelevant legislative history is its argument that the 1978
amendments to the Act somehow demonstrate that section 311 is
separate and inconsistent with the statutory regime
established by section 301(a) Def. Memo at 32-34. The 1978
amendments were enacted in response to the decision in
Manufacturing Chemists Assocjation v. Costle, 455 F. Supp.
968 (W.D. La. 1978), which enjoined implementation of EPA’s
hazardous substances spill control program, promulgated under
section 311. The court found that this program impermissibly
subjected facilities operating under NPDES permits to
additional and potentially inconsistent duties under section
311. Accordingly, the statute was amended to limit the
applicability of section 311 to facilities regulated under
the NPDES program by creating exceptions to 311, now codified
at 33 U.S.C. § 1321(a)(2). Thus, Exxon Shipping’s
interpretation is exactly backward: The 1978 amendments were
not intended to limit the reach of section 301(a) to exclude
oil spills, but to limit the applicability of section 311 to
facilities regqulated under NPDES. Congress did not, however,
make any changes in the law relating to unpermitted,
unauthorized discharges under section 301(a). Indeed,
Senator Stafford, the principal sponsor of the amendments,
explicitly recognized that oil spills could be subject to
criminal sanctions under both sections 309 and 311. See 124
Cong. Rec. S 37683 (Oct. 14, 1978) (Attachment C). In Matter
of Cchevron, U.S.A.., Inc., supra, the EPA Presiding Officer
conducted an exhaustive analysis of the legislative history
of the 1978 amendments and concluded that the amendments did
not change the pre-existing law that prohibited unauthorized
discharges of pollutants, including oil, under section
301(a). Slip Op. at 15-16 (Attachment B).
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that Congress was concerned with large oil spills
as evidenced by the break-up of the tanker Torrey
Canyon off the coast of England and the ruination
of Santa Barbara’s beaches by offshore drilling.
H.R. Rep. No. 91-127, 1970, U.S. Code Cong. &
Admin. News pp. 2691, 2692. Seen in this light,
the primary concern [of § 311] is the preservation

of the environment, not the imposition of criminal

penalties.

United States v. Hamel, 551 F.2d at 112. Thus the court held

that the civil liability provisions of § 311 did not preempt

criminal liability under sections 301(a) and 309. 1In United

States v. Ward, 448 U.S. 242 (1980), the Supreme Court

acknowledged when examining whether the civil penalty imposed
by § 311(b)(6) was so punitive as to be criminal in nature,
that the conduct for which § 311 imposes civil penalties may
be also criminally sanctionable. Courts which have
considered the issue have unanimously come to the same
conclusion.
CONCLUSION

Thus, Exxon Shipping’s arguments that oil is not a
pollutant, that the Exxon Valdez is not a point source and
that section 311 somehow preempts section 301(a) are
inconsistent with the language and structure of the Act and
with relevant legislative history. Count One properly

alleges unauthorized discharges of pollutants in violation of
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section 301 (a) of the Act. Exxon Shipping’s motion to

dismiss Count One of the Indictment should accordingly be

denied.

Dated this EZCJ of September, 1990, at Anchorage

CHARLES A. De MONACO

ERIC W. NAGLE
Assistant Chief

Trial Attorney

Environmental Crimes Section Environmental Crimes U.S.
Department of Justice Section

MARK B. HARMON MARK R. DAVIS

Trial Attorney Special Assistant U.S.

Environmental Crimes Section Attorney
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22. Requires al] States to identify and classify their lakes according
to eutrophic conditions and to establish procedures and to carry out
methods to control and restore polluted lakes. $250.000.000 is authorized
for this program.

23. Adds new provisions for thermal discharges. The bill provides
for continuing comprehensive studies of the effects and methods of
control of thermal discharges which shall consider costs, henefits, en-
vironmental impacts. and methods to minimize adverse effects and
maximize the beneficial effects of thermal discharges. The resuits of
these studies shall be reported within 1 year. The Administrator is
required to issue proposed regulations for control of thermal dis-
charges within 1 year after enactment of the Act. Permits for thermal
discharges are required as a part of the national discharge permit
program.

24. Declares to be unlawfu. the discharge of any pollutant by any
person except Rs specifically authorized in the bill. The biil establishes
a Federal-State discharge permit program. All permits issued under
this program shall be consistent with the specific requirements of the
bill, including effluent limitations or other limitations, national stand-
ards of performance, toxic and pretreatment standards, and ocean dis-
charge guidelines.

25. Provides that upon enactment of this bill, no new permits will
be issued under the 1899 Refuse Act. Permits previously issued under
that Act will be considered to be permits under this new program.
Pending applications under the Refuse Act program would be trans-
ferred from the Corps of Engineers who are administering the 1899
Refuse Act to the Environmental Protetcion Agency who would be
initiallv responsible for the administration of the new Krogmm.

26, The Administrator shall promulgate guidelines which spell out
the details of a State program which would be capable of managing
the permit program. Those States which in the Administrator’s judg-
ment have programs which meet these guidelines would assume the
responsibility of managing the permit program in those States. In
States which fail to meet the guidelines, the Administrator will carry
on the program. In the interim, while the guidelines are being pro-

mulgated, the Administrator may grant authority to those States that
have an adequate program to issue permits, except that in these cases
all permits proposed to be issued would be subject to the review and
approval of the Administrator.

27. The permit program includes the regulation of discharge into -

the navigable waters, territorial sea, the waters of the contiguous
zones, and the oceans.

28. Establishes provisions for citizen participation in enforcement
of control requirements and regulations created by this bill. Anyone
who has st:&ing may initiate a civil suit against any person who is
alleged to be in violation of a Federal or State efluent standard or
limitation or an order with respect to such a standard or limitation
and may initiate a civil suit against the Administrator for failure to
perform a nondiscretionary act. The bill grants standing to citizens
of the area having a direct interest which is or may be affected and
to a group of persons which has been actively engaged in the adminis-
trative process and has thereby shown a special interest in the geo-
graphic area in controversy.
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION IX
1235 MISSION STREET
SAN FRANCISCO, CA 94103

IN THE MATTER OF DOCKET No. IX-FY88-54

CHEVRON U.S.A. Inc.,

Proceeding to Assess Class
I Administrative Penalty
Under Clean liater Act,
Section‘'309(c)

Barbers Point Refinery,
Honolulu, Eawaii

Respondent

e e et et N et Nt et gt

DEZISION AND ORDER ON MOTIONS
FOR SUIMMARY DECISION

O~ Oc=.ober 6, 1988, the ‘nited States Environren=zal Protec-

-
~-

~—
-

» Ac2nc Recion ¢ (M"EPA cor "Comblainant"' issuec = complialnt

against Chevron U.S.%., Inc. !'"Chevron" or "Responcen:t"' pursuant

to section 309(g) o0f the Clezn Water Act ("CWA" or "=-he Aco"', 33

U.s.C. § 1319(g). The Compleaint alleges that Chevron vic.iated

section 30l(a) of the Act, 33 U.S.C. § 13ll(a), by the un-

authorized discharge of approximately 104,000 gallons of Jet-A
fuel into Waiawa Stream and Middle Loch, Pearl Harbor, Hawalli
from a rupture in a pipeline owned by Chevron U.S.A. Inc. which

runs from Chevron'’s Barbers Point Refinery to Chevron's marketing

facility at Pier 30 in Honolulu. EPA proposes to assess a Class

I penalty of $10,000.

EXHIBIT 2 - PAGE 1

1



19

20

2l

22

Oon November 3, 1988 Chevron filed a "Special Appearance and
Request for Hearing® in which it alleged that EPA lacks subject
matter jurisdiction to assess a civil penalty under Seétion
309(g) of the Act for the violation alleged in the administra-
tive complaint. On March 24, 1989 EPA and Chevron each filed Mo-
tions for Summary Determination.! EPA filed a "Memorandum of Law
in Opposition to Respondent's Motion..."™ on April 28, 1989; Chev-
ron filed a "Reply Brief of Chevron U.S.A..." on May 1, 1989.°2

Chevron argues that the Adminstrative Complaint should bpe
dismissed with prejudice because &n 0il spiil caused by the unan-
ticipated rupture of a pipeline that 1i1s not subjec:t to an NPDES
permit may wviolate Section 311 of the Clean Water Act, 33 U.S.C.
§1521, but does not violate Section 30l(a) of the Act, and Sec-
tion 309(c¢' may naot be used to enforce Section 311. EPA arcues
~hat <he e-ents described in the Administrative Complaint c¢o make
out & violation of Section 30l1(a) and therefore EPA has jurisdic-

tion to bring this action for an adminstrative penalty under Sec-

tion 309(c! 0f the AcCt.

—— - — -  —— — - -

1. Chevron's motion is captioned "Motion of Chevron U.S.A. Inc.
for Summary Dismissal of Administrative Complaint."

2. Procedures for issuance of Class I administrative penalty or-
ders under Section 309(g) of the Act are set forth in Guidance on

Class 1 Clean Water ACt Administrative Penalty Procedures, dated
July 27, 1987. Under section 126.104(f) of the Procedures a
party may move for summary determination as to any issue on the
basis that there is no genuine issue of material fact.
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18

19

20

21

22

23

Requlatory Background
Following is a brief review of the provisions of the Clean

Water Act at issue here:
Section 301(a) of the Clean Water Act, 33 U.S.C. § 131l1l(a),

prohibits the discharge of any pollutant by any person, except in

compliance with other terms of the Act:

Except as in compliance with this sectiog, and
sections 302, 306, 307, 318, 402 and 404- of
this Act, the discharge of any pollutant by :
any person shall be unlawful.

The terms used -in Section 30l(a) are defined 1in Section 502,

33 U.S.C. § 1362. The term "discharge of 2 pollutan:z" :s defined

{n <ection 502(12), 33 U.S.C. § 1362(12), as®

any addition of a pollutant to né.igable
waters from a point source....

The -erm "point source" 1s defined in Section 502(1: , 33 U.S.C.

§ .3:62(14) as:

any discernible, confined and discrete con-
veyance, including but not limited to any
pipe, ditch, channel, tunnel, conduit, wel.,
discrete fissure, container, rolling stock,
concentrated animal feeding operation, or es-
sel or other floating craft, from which po:-
lutants are or may be discharged. This term
does not include agricultural stormwater dis-

charges and return flows from irrigated
agriculture.

3. The only section relevant here is Section 402, 33 U.S.C. §
1342, under which EPA issues National Pollutant Discharge
Elimination System (NPDES) permits which authorize the holder to
discharge pollutants in compliance with the terms of the permit.

4. "Discharge™ is defined in Section S02(16) by reference to the
term "discharge of a pollutant."

EXHIBI% 2 - PAGE 3 -
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The term "pollutant® is defined in Section 502(6), 33 U.S.C.
§ 1362(6) as:

dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, muni-
tions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or dis-
carded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste
discharged into water. This term does not
mean (A) "sewage from vessels" within the
meaning of section 1322 of this title; or (B)
water, gas, Or other material which is in-
jected into a well to facilitate production of’
0.1 or gas, or water derived in association
with o1l or gas production and disposed of in
a well, if the well used either to facillitate
rroduction or for disposal purposes 1is ap-
oroved by authority of the State in which the
~ell 1s located, and if such State determines
that such injection or disposal vill not

result 1n the degradation of ground or surface
“'zter resources.

Althouzn nerther "o:l" nor "petroleum procucts'" are spec:i:ically
includeZ in the defirition of "pollutant" under Section S0z, case
law has interpreted the definition to inc.ude petroleum. U

Standard Q:: Co., 38+ U.S. 224, 86 S.Ct. ;427, 16 L.EQ. 24 492
{1966} ; S. v. Y., S51 F.24 107 (6th Cir. 1977).

Section 301(a) is enforced using Section 309 of the Ac:t,
which provides civil judicial penalties at Section 309(b),
criminal penalties under Section 309(c), and Class I and Class 1I
administrative penalties under Section 309(g). Class I ad-
minstrative penalties under Section 309(g)(2)(A) may not exceed

$10,000 per violation.

The Clean Water AcCt regqgulates o0il and hazardous substances

specifically in Section 311, 33 U.S.C. § 1321.

j
¢
¥
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Section 311¢b)(3) prohibits the discharge of oil as followvs:

The discharge of oil or hazardous substances
(1) into or upon the navigable waters of the
United States, adjoining shorelines, or into
or upon the waters Of the contiguous zone,

... in such quantities as may be harmful as
determined by the President under paragraph
(4) of this subsection, is prohibited, except
... where permitted in quantities and at times
and locations or under such circumstances as

the President may, by regqulation, determine
not to be harmful...

Certzin terms, including "discharge", are defined differently for
the purposes of Section 31l than for the rest of Subchapter 3.
Section 311(a{2) defines "“discharge" for the purposes of

Sect.cn 211 as follows:

"[D]ischarce" includes but is not limited o, any
spilling, leaking, pumping, pouring, emiti:g, emprylnc
or dumping, but excludes (A) discharges 1n compliance
wvith a perm:t under section 402 of this Ac:, (B) dis-
charges resulting from circumstances ident:Zied and
reviewed anc¢ made s part of the public reccrd with
respect to & permit issued or modified under section
402 of this Act, and subject to z conditic: 1n such &
permit, and (C) continuous or anticipated :ntermit:sent
discharces from a point source, identified :n z permit
application under section 402 of this Act, ~hicnh are
caused by events occurring with:n the scope of relevanc
operating Ccr treatment systems.

The cdefinition of "discharce" applicable to Section il thus does
not require a discharge to be from a "point source", in contrast
to the corresponding definition in Section 502 of "discharge of a
pollutant" which applies to Section 301(a).

Section 311 contains its own enforcement provision at Sec-
tion 311{(b)(6)(A), which provides that the U.S. Coast Guard may

assess an administrative penalty of not more than $5,000 for each
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violation of Section 311.°
Chevron's Arquments

Chevron makes three interrelated argumeﬁts:

(1) That Section 311 is the exclusive remedy under the
Clean Water Act for oil spills of the type at issue here;

(2) That Section 309(g) is not available to remedy viola-
tions of Section 311;6 and |

(3) That the oil spill at issue here is not a violation of
Section 30i(a) because this spill is not a "discharge of a pol-
lutant” from a "point source" as those terms are defined in Sec-
tions 502(.2) and (1l4]).

Conseguently, Chevron concludes, the U.S. Coast Guard could
have brouch: an administrative enforcement action or this oil
spill under Section 31ll(b)(6)(A), but EPA cannot br:ng an ad-
ministrati-e enforcement action under Section 30%9(c)(l)(A), be-
cause Sect:on 309 1s not available for a violat:cn of Section 311

and no vio.ation of Secticn 30lta) has occurred.

5. The civil judicial enforcement authority in Section

311(b)(6)(B) is applicable only to hazardous substances, not to
oil. 44 F.R. 50766, 50774 (August 29, 1979)

6. EPA and Chevron apparently agree that Section 309(g) is not an
available enforcement mechanism for violations of Section 311l.
EPA's complaint charges only a violation of Section 30l1(a), not
Section 311. As explained above, the administrative penalty

provisions of Section 311 are enforced by the U.S. Coast Guard,
not EPA.

EXHIBIT 2 - PAGE 6
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(1) 1s Section 311 of the Clean Water Act the exclusive
remedy for oil spills of the tvpe at issue in this case?

Chevron argues that for "classic oil spills,” vhicﬁ it
claims this to be, the 1978 amendments to the Clean Water Act
show legislative intent to allow enforcement activities only un-
der Section 311, not under Section 30l(a) and Section 309(9).7

Chevron asserts that prior to the decision in Manufacsurinc

mi A iat] Y. , 455 F.Supp. 968, 980 (W.D:La.
1973} enjoining the implementation of EPA's Section l1 procram,
it was "at best unclear" whether discharges of o0il were subject
to Section 30l(a) as well as to Section 31ll, and arcues tha: the

A

1978 amendments, which were proposed as a direct result of zhe

8

, . . . . . Q
Court's 1njunction-, clarified the law in that respect. -

7. tiorion of Chevron U.S.A. at pp.5-8. Chevron does ot argue
that Section 311 is the exclusive remedy for all oil spills,
N i v . at pp.2 and 15.

8. The 1978 amendments chianged the definition of the term
"discharge" applicable to Section 311 by excluding certain cis-

charges that were regqulated by the NPDES permit sSystem uncer Sec-
tion 402. Those exclusions are:

... (A) discharges in compliance with a permit under
section 402 of this Act, (B) discharges resulting from
circumstances identified and reviewed and made a part
of the public record with respect to a permit issued or
modified under section 402 of this Act, and subject to
a condition in such a permit, and (C) continuous or an-
ticipated intermittent discharges from a point source,
identified in a permit application under section 402 of
this Act, which are caused by events occurring with the
scope Of relevant operating or treatment systems.

33 U.s.C. § 1321(a){2).

9. Motion of Chevron U.S.A, at pp.4 and S.
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Chevron bases its argument primarily on statements made
during the floor debate in Congress by Senator Stafford, the lead
Senate sponsor of the legislation. For example, Senatoé Stafforad
explained the purpose of the proposed amendments as follows:

In the amendment adding a new definition of
discharge for purposes of section 311, ve are
attempting to draw a line between the provi-
sions of the act under sections 301, 304, 402
requlating chronic discharges and 311 dealing
with spills. At the extremes it is relatively
easy to focus on the difference but it can be-
come complicated. The ccncept can be sum-
marized by stating that those discharges of
pollutants that a reasonable man would con-
clude are associated with permits, permit con-
ditions, the operation of treatment technol-
ogy, and permit violations would result in
402/309 sanctions; those discharges of pol-
lutants that a reasonable man would conclude
are episodic or classical spills not intended
or capable of being processed throuch the per-
mitted treatment system and outfall —ould
result in application of section 311.

124 Zong.Rec. 37683 (October 14, 1978)
Senatzr Stafford also remarked:
Basically, the changes make it clear cthat dis-

charges, from a point source permitted under sec-

tion 402...are to be regulated under sections 402
and 309.

*Spill" situations will be subject to section 311,

8 o =iy

]

hovever, regardless of whether they occur at a
facility with a 402 permit.

124 Cong. Rec. 37683 (October 14, 1978).

From these and similar statements by Senator Stafford, Chev-

T ron concludes that the sudden and unanticipated discharge of oil

from a pipeline not subject to an NPDES permit (referred to by
Chevron as a "classic spill") is now regulated under Section 311l
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of the Act, but not under Sections 301(a) and 309.

Chevron's argument appears persuasive on first reading.
However, a careful review shows that it is based on a disconcep-
tion of the action taken by Congress in 1978 and on a related
misunderstanding of the scope of Section 301(a).

Prior to passage of the 1978 amendments to Section 311, EPA
clearly had the authority to enforce against violations of Sec-
tion 301(a) through the then-available enforcement rechanisms of
Section 309lo even though the same facts micht also Z2nst:zut2 a

violation of Section 31l. For example, in United S$Stzses

Hamel, S51 F.2d 107 (éth Cir. 1977), which involved :tne oumping

of casoline 1nto a lake from a gasoline dispenser :n a maring,

the Court of Appeals neld that the negligent or wil.:ual v.olazion

of Sect:ion 30l(a) subjects the violator to the crim::al seiact:ons

of Section 399(C)(l). U.S. v. Hamel, supra at D. 10%.

The courz held so despite the defendant's argument -.at 2 s::ould

only have been charged under the civil enficrcement c:rovi:z.ons of

then Section 311 or under :the criminal eniorcement z-ovis.ons of

the Refuse Act. The court stated "...we do not bel:ave ...trat

§ 1321 [Section 311) was intended to be the sole Congress:onal

expression on oil discharges.” U.S, v. Hamel,.supra &t 1l1l1l.
Chevron argues that U,S. v. Hamel is no longer applicable

because of the effect of the 1978 amendments to Section 3!1,

10. In 1977-78 Sec;ion 309 contained civil and criminal judicial
enforcement mechanisms, but it did not include class I and class
Il administrative penalty provisions until amended in 1987.
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under which Chevron claims "it is clear that Congress intended
Section 311 to be the exclusive remedy for non-NPDES related
spills of oil." mmwm
missal at n.3.

However, a close reading of the 1978 Ameﬁdments and their
legislative history leads to the conclusion that Congress' action
in 1978 was more narrow in scope. than Chevron claims. Manufac-

turing chemists Assn. v. Costle, the case that =2cessi:tated the

1978 amendments, involved several groups of plzint:.:is not all
of which appear to have had NPDES permits, but -he <-urt's dis-

cussion regardincg what 1t considered to be EZPA"

[N}

unlzvful at-

tempts to enforce under both Section 309 and Sec:t:ion 211 only

refers to violations involving NPDES permits. <55 T.Supp. 968 at
979-80. There is no reference to direct violat:o2ns :: Secz:0n
301(a), i.e.., to discharges of pollutants witho.:z & ;ermit.ll

Since the ccurt's decision did not deal with discharsss other

+han those &ssociated with NPDES permits, - d:iZ no: Zeal

~lith

11. Senator Stafford's description of the issues ané holding in
Manufacturina Chemists is consistent with this. He states that

[t)he principle challenges to the regqulations included
allegations...that EPA had unlawfully applied the
provisions of section 311 to facilities with NPDES
permits....

and that
the court held that discharges subject to section 402
of the act [relating to NPDES permits] should not be
subject to the reporting requirements, civil penalty
liabilities, and cleanup costs of section 311.

124 Cong,Rec. 37682 (October 14, 1978).
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the fact situation in U.S. v, Hamel or in the present case.
similarly, to the extent Congress addressed only the issues
decided by the court in uannza:;n:.mg_cnem.ts_zss,sn._v._msm
the 1978 amendments to the Clean Water Act have no application to
U.S. v. Hamel or to the present case. Consequently, the rule
stated in U,S., v. Hame] with respect to criminal enforcement un-
der Section 309 would still be applicable to civil administrative
enforcement under Section 309 today. -

It is clear from the legislative history12 0of tne 1978
amendments that they were intenced to address a narrow range of
issues. The legislation was requested by Thomas C. Corling, then
TPA Assistant Administator for Water, who advised Senator Muskie,
Chairman of the Subcommittee on Environmental Pollut:cn of :zhe

Committee on Environment and Public Works, that IPA had con-

sidered alternative approaches to dealing with the Manufacturinc
chemists case and had concluded that the preferable approach was

to reques+t legislation which would be "a guick fi1x zddressed to
the specific problems rzised by the court." 124 Cona.Rec. 37681

(October 14, 1978). Senator Stafford states that his committee

considered

...two legislative repair possibilities:
There could be a lengthy, full-fledged effort
to repair section 311 and, perhaps, related
authority: or, alternatively, a more focused
effort addressed to the specific problems
raised by the recent Court decision. After

12. There are no House or Senate committee reports on this legis-
lation; the legislative history is contained in remarks on the
floors of the Senate and the House. 124 Cong.Rec. 37680; 124
Cong.Rec. 38685.
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intense review, the partiesl3 concluded that
there was no recourse but to seek quick legis-
lative repair if section 311 vere to be imple-
mented without further unconscionable delay
The committee agreed.

124 Cong.Rec. 37682 (October 14, 1978).

The rest of Senator Stafford's remarks on the floor of the
Senate in support of the 1978 amendments show consistently that
the proposed legislation was concerned only with discharges re-
lated -o NPDES permits. For example, he states: -

The third area of change14 would clar:fy
jurisdiction over discharges of o1l and haz-
ardous substances from point sources «~ith
NPDES permits. The i1ssue of which section

of the act governs these discharges 1S a prin-
cipal source of controversy in the litigation.
This proposal only affects the jurisdict:ion
over certain discharges permitted under sec-
tion 402.

125 Cont.Rz2z. 37€83 (October 14, 1978).

T2 th2 extent anv of Senator Stafford's remarks abcut o1il
spills can be read tc 1nclude 01l spills other than those related

to an !PDES permit, there is no indication that he :1ntended to

chznge current law. To the contrary, he was at pains tc affirm

that then-current law would remain unchanged.

Wnile most discharges from permitted point
sources will, therefore, be regulated solely
under the section 402 permit system, the 0il
spill program under section 311 will remain
intact, and other classic spill situations
will continue to be subject to section 311l.

————— - — - ——— - — -

13. Sen. Stafford referred earlier to "a large number of inter-

ested parties." The litigants from Manufacturing Chemists had
been in negotiation with EPA concerning possible legislative

proposals that all could agree to. 124 Cong.Rec. 37681-2.

14. The other changes, involving hazardous pollutants, are not
relevant to the present case.

s . - s
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124 Cong.Rec. 37683 (October 14, 1978).

Unstated by Senator Spafford, and irrelevant to tne precise
business then before the Senate, was the fact that under the
holding in Hamel, "classic spill situations” that did not involve
an NPDES permit were then subject té Section 311 and subject to
Section 30l(a) as well. Senator Spafford's incomplete statement
of then-current law regarding oil s»ills nct involving a permit
dces not necessarily evidence any :ntent on his part to change
«=e law relating to such spills. I: he had intended tc ¢o so,
Nis rerarks on the limitecd scope o: hils ctroposed leclslat:cn and
n:s many references to NPDES permits would have been erroneous or
=1slezZing. The more logically censistenst readina of Senator
Soaffrcrd's remarks is that the 197¢ amendmenté charnzed znhe law &s
<2 spills related to NPDES permits, but made no ot:er chences in
~he existing law concerning o1l sp..ls.

The floor debate 1n the House 7 Representat:.:. €S &l.scC

cemonstrates the limited scope of tne proposed amendments <2 Sec-

H.R. 12140 would amend section 311
in such a way as to meet the court's
concerns and to allow the immediate
implementation of the program

In these last days of the Congress,
I recommend this legislation to my
colleagues as a means of developing
some regqulation of hazardous sub-
stances while preserving the House's
options to consider the entire
program in depth in the next Con-
gress.
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Remarks of Congressman Breaux, 124 Cong. Rec. 38686 (October 14,

1978).

...H.R. 12140 would clarify which provisions of
the Federal Water Pollution Control ACt govern
discharges of 0il and hazardous substances
(emphasis added)

Remarks of Congressman Johnson, 124 Cong. Rec. 38686 and 38687

(October 14, 1978).

H.R. 12140 would enable the hazardous substances
spill program to ke implemented -y resolvinag
the issues raised -y the court.

[T)he amendment clarifies which section of the
Act, 311 or 402, coverns discharces of o:l1 and
hazardous substances from point sources with
NPDES permits. (emphasils added)

Pemarks of Congressman Nowak, 1245 Cong. Rec. 38588 and 138689

(Oczober'ls, 1978).

The legislative history, bot~ in the Senate and the =ouse,
thus shows clearly zhat zhe 1978 mendments were limited in scope
and focussed on spills related tc NPDES permits. The legislative
nistory contains no unambiguous statement that the amendments
also were intended o change exié:ing law with respect to spills
not involving a permit and the best interpretation of the floor
debates 1s that Congress never considered the latter type of
spill. Consequently, the 1978 amendments had no effect on the
rule stated in U,S. v. Hamel,

The actual text of the 1978 amendments requires the same
result. While the legislation amends the definition of

discharge" applicable to Section 311 to exclude three types of
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discharge related to NPDES permits.ls.it makes no corresponding
change in the definition in Section 502(12) of "discharge of a
pollutant®™ which is the definition applicable to Sectian 301.
Accordingly, although the 1978 amendments clearly exclude certain
discharges from the coverage of Section 311, it is impossible to
argue from the text itself that anytniﬁg has been excluded from
the coverace of Section 301.16 Chevron's claim that Congress ex-
cluded "classic o0il spills" from the coverage of section 301 is
thus not supported in any way by the statutory lancuage actually
enacted. To the contrary, the fact that Congress did not change
the definizion of "oollutant" or "discharge of & pollutant" 1n
Sectior 502 shows that Coneress did not chanage then-e~x1s:ting law
~ith respec:t to the scope of Section 30l(a) - - oil :s still &

"polluzant" under Seztion 502(6) -and the "discharge ~f =

- - - - —— = - — -

15. Quoted above at o.7.

16. While Congress could have excluded certain discharges of oil
from Section 301 through a variety of means, e.g., by amending
the definition of "pollutant" in Section 502{6) to exclude 0il,
the 1978 amendments contain no such changes. Congress also did
not make any changes in 1978 in the "savings" clause for Section
311, wvhich provides
Nothing in this section shall be construed as
affecting or modifying any other existing
authority of any Federal department, agency,
or instrumentality, relative to onshore or
offshore facilities under this chapter or any
other provision of law, or to affect any State
or local law not in conflict with this sec-
tion.
Section 311{0){3) of the Clean Water Act, 33 U.S.C. § 1321(o0){(3).
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pollutant” as defined in Section 502(12) is still a violation of
Section 30l(a) if unauthorized, notwithstanding the existence of
another regulatory structure for dealing with oil spillé in Sec-
tion 311.

Chevron also claims that EPA's explanatory preamble to the
regulations implementing the 1978 amendments supports Chevron's
position. However, the language of the preamble coples very
closely the language of Senator Stafford's remarks o the Senate,
and states consistently that the Chance made by the amendments

concerns facilities with NPDES permits. 44 Fed. Re

u)

50766-76
(August 29, 1979). Similarly, although the preambl!e states at
severz! places that "spills" or "classic spills" are subjec:t to

Sect:

(8]

n 311, nowhere does the preamble say that Sec:tion 311 1s
the exzlus:ive remedy for those spills. As with Senztor
Staffcrd's remarks to the Senate, a statement that certain spills
are "subject to" Section 311 coes not necessarily rean "subject
only =o" that section, and lezves room for the particular spill
to be subject to one or more other Statutory provisions as well.
'n summary, where Congress has stated that it was acting
with respect to discharges involving permits and specifically did
not undertake a "full-fledged effort to repaig Section 311," 124
Cong. Rec. 37682, there is no clear basis in Congressional
“intent" on which EPA could read the effect of the 1978 amend-
ments as extending to non-permit-related spill situations. Con-
sidering that case law generally interprets pollution control

statutes broadly to effectuate their purpose, U.S, v, Standard
0il Co., 384 U.S. 224 at 226, 86 S.Ct. 1427, 16 L.Ed.2d 492
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(1966), it would be anomalous to interpret the 1978 amendments so
that the scope of Section 30l(a)'s prohibition on discharging
pollutants is reduced, without an unambiguous statement of Con-
gressional intent to do so and absent any change in the language
of Section 30l(a) itself or of the definition$ in Section 302 ap-

plicable to it.

(2)

source" rm i in ' - ne (1s3)?
Chevron argues that this o1l spill was not z "cd:s3Cinarze Of &
pollutant” from a "roint source" (and therefore :s net a v:.ola-
tion of Section 301(&)) because the definitions of tnose T=rms 1n
Section S02(12) and (14) show that "discharges" regu.ateg .nder
Section 301l(a) must e expected Or anticipated d:scharges. not an
unantic:pated cdischarge like the spill intc Pear. Hzr2or ::2m &

rup-ured pipel:ine that is the subject of this case. Zhev-2n

bases this arcument on the definition of "coint source"

Any discernible, confined and discrets
convevance...from wnicn pollutants arg or -:v
be discharaed. (emphasis added)
Clean water Act Section 502(14); 33 U.S.C. § 1362(14:, as ~ell as
on Chevron's reading of the relationship between Section :il and
Section 301(a). Motion of Chevron U.S.A. at pp. 2-4.

Chevron's arguments regarding the relationship between Sec-
tion 311 and Section 30l(a) are discussed above beginning at page
6. As explained there, Chevron misreads the intent and scope of
the 1978 amendments to Section 311 and is incorrect in its claim

that those amendments require unanticipated oil spills not in-

volving an NPDES permit to be regulated only by Section 311.
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Chevron's argument based on the definitions of 'discharge'_
and "point source® is also incorrect. The phrase "are or may be
discharged" quoted above is obviously ambiguous. It can mean
"are or are expected to be discharged," but it can also mean "are
or are capable of being discharged." Chevron's preference for
the former reading is mistaken, since many reported cases hold
that unexpected discharges of pollutants can violate Section
301(a). For example, in U.S. v. Earth Sciences., Ipc. 599 r.2d
368 (10th Cir. 1978) the operator of a gold leachinc process was
charged with a violation of Section 301 when a faster-than-
expected snow melt caused sumps to overflow 1nto a creek. The
sumps were part of a closed system for collecting and recirculat-
ing a cyanice solution used to leach gold from piles of ore.

U.S. v, Far<- Sciences, supra, at p. 370. The cour: found that

no discharce was intended from the facility (and so zhe facil.ty
would not hzve been required to have an NPDES permit). Neverthe-
less an acc:Zental release from the collection systen was found
to be 2 discharge from a point source in violation cof Section

301(a). The cases of Q'Leary v. Mover's Landfil), -ac., S23 F

. o

Supp. 642 (E.D. Pa. 1981) and Fishel v. Westinghouse Elect.
Corp., 640 F.Supp. 442 (M.D. Pa. 9986) involve similar violations

of Section 301(a) at facilities that did not have NPDES

permits.?’ See also Hamker v, Diamond Shamrock Chemjcal Co.,

756 F.2d4 392, 397 (5th Cir. 1985), a citizen suit under Section

17. In each case it appears there would have been no discharge if
the facilities had been maintained and operated properly and so
neither facility would have required an NPDES permit.
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505 of the Clean Water Act, 33 U.S.C. § 1365, in which the court
stated that a single prior leak from an oil pipeline would not
constitute a continuing violation of Section 301(a), as is re-
quired in order to maintain a suit under Section 505.

Chevron argues essentially that the "point sources" regu-
lated under Section 30l(a) all require NPDES permits. Motion for
summary Dismissal at pp. 3-4: Reply Brief at n.3. Chevron's o1l
pipeline did not have or require an NPDES permxt,lz and conse-
quently in Chevron's viev is only regulate2 unger S$:z7tion 311
relating to o0il spills, and not under sect:on 30l(c! relating to
unauthorized discharges. As shown in the cases c::=d above,
novever, there can be point sources that discharge :nexpectedly
{and therefore 4o not regquire NPDES permits) that ~=vertheless
violate Section 30l(a).

Chevron's also arcues (Reply Brief at p.5) thz: the only
"discharges" of 01l covered by Section 30l{a) are =~2 three types
of "discharges" excluded from Section 31l by the de:f:nition of
“discharge" in Section 3l1(a)(2) and that “{n]o oth2sr reading
gives meaning to the language of Section 3l1l(a)(2)." However, as
discussed above, while the 1978 amendments to Sect:on 31ll(a)(2)
exclude certain types of spills from regulation under Section
311, they do not do the reverse: that is, they do not exclude
from regulation under Section 301 all spills that zre regulated

under Section 311. Thus Section 3ll(a)(2) has a clear function,

18. Chevron holds NPDES permit NI0000329 for the refinery, but
states that under the permit "no treatment system for the

pipeline was ever considered or required."™ Motion for sSummary
Dismissal, plO.
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(which is to exclude certain discharges related to permits from
coverage under Section 311) eventhough it does have not the
double function Chevron claims for it of also defining thch
"discharges" of oil are covered by Section 301l(a).

Chevron does not concede that a pipe can be a "rDoint source"”
where it was not anticipated that there would be a cischarge from

the pipe. Reply Brief at n.3. However,

ru-

©r is clear zs & matter

of lzw~ that accidental or otherwise unantic:pated cisthareces of
poll:-znte can be Irom & "point source." To- osxamp.:, LS.

r+~ S-:oncec the court said:

Wwe nave no rroblem find:ing : ToinT SIurce

nere. The undisputed <zcts i2monstr:

-2 =~c
combination ¢i sumps, cd.ichnes, loses N TwToS
1§ & circulating or dre:inacs cystem T gfarus
this mining operation....

(Wle view this operation s = C.CSeC Ii1ITllzIt-
Ing system to serve the col:l extracz:i::
process with no discnarge. When it zzils fe-
zause of flzws in the conszrzecticn ¢t nzils-
guate size 2 handle the [..:3ds Zzil:izza, <11n
resulting discharge, whether Ircm a :.ssure [ n
the dirt berm or overflow c¢i a wall, zhe

cape or liguid from the coni:ineg sys:tan
from a point source.

A Taren Sgienges, SWPra at p. 374
Similarly, n Q'Leary v. Mover's Landfill -he cour: saic:

The essence of a point source discharce :1s that it
be from a "discernible, confined, ancd discrete
conveyance." 33 U.S.C. § 1362(14). Contrary

to defendants' assertions, this has rothing to

do with the intent of the operators.

The discharges here from inter alia (1) over-
flowing ponds, (2) collection-tank bypasses,
(3) collection-tank cracks and defects, (4)
gullies, trenches, and ditches (5) broken dirt
berms, all constitute point source discharges.

Q_Leam__._umz_s_Landim supra, at p.6SS.
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The seven-inch rupture in Chevron's pipeline, apparently
caused by operator error when personnel at Chevron's Barbers
Point Refinery attempted to pump jet fuel from the refihery to
Chevron's marketing facility in Honolulu before the valves were
opened at the Honolulu end of the pipeline,19

is directly

analogous to the discharge :n U.S. . Zarth Sciences "from a fis-

2

§—
)

) -
on

(¥R}

sure in (a} dirt berm” and to the discharge in Q'lLearv v Mover's
Lands:l! from "collection-tank craciks and defects.” -

The avents described :n the Tederal

Secer- 2t zages 3-<4 ang l0-ll1, I zZreoved a2t hearins . would Ton-
Zti7u%2 Tne "Zdischarce oI =z polluzans™ frem @ "poinmt ZourTe” in

12137130 77 fa2crtion 301tz si otnms Tlszan Water AgT., 13 ULZLIL o8

LIl z)

It 13 not cClear from The zdTinistralive recorc. owever

“h3T Inevreon nis Congeced Tne CTuUrizy end fomplererzss T owne
Toderz: Nn-Creme Conrdinatcr's fewnpgv-.  Chevron aprpezrs ngtead
©9 z2g¢ser+t chat under 1ts theory <7 =ne case the gues::0n whether
—he Zzrocercz Point - Honolulu pipegline is z “polnt czource" snould
De deferred fcr resolution &t such T:me as EPA “"attempts to

late the pipeline in a permit proceeding.”

Reply 2rief at n.3.

Thus while Chevron's legal arguments against findinc the pipeline

o0 be a2 "wvoint source"

have failed, Chevron does not appear to
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have contemplated that an ultimate determination of fact would be
made on that issue in this summary determination, and it may be
that none can, unless sufficient undisputed facts can be found in
the administrative record to allow a finding of fact that the
discharge at issue here was from a "point source".Zo

Since Chevron appears not to have agreed generzlly to the
facts in the administrative record, the nex:t obvicus source of
facts 1s Chevron's statement cf facts in support <: .S Motion

-

for Summary Zismissal. Although those facts 3re ~I: oresented =v

gffi2avit, Ssction 126.104(e) of the Gu:idznce on Tlz2:s¢ Zlean
water Yo Lo-wnistrative Tenzl-y Procegurec previies -hat

"':ziny party t2 & hsaring to 2e h2id uncer

insse rules may nove, with 9or 170Ut SUTDoorT -

1rnt affigavits and =rief, Zfor z summar, Zeter-

TICn2T10Nn upen 2y ©f the (538uss S21nc izouIl-

czz2d, on the Zzsi: that therz is no zZ=nuins

1szue of mater:zal Izct for decerminaticn”

fs-onasls &added).
Tcnsscuentiy, NECesSsary -“:gis need not e ctroves oL :ffiidavit, 3o
_CTT 35 ther: 1S NO cenuins Lssue &S tn =nose fzTos

Chevren's Morion 27 Swummary Dismissal does oot contain a

geparate stztement of fzcts, Zut the follicwing Zzztiz!l statements

gre made 1n =he body of :the lotion:

On May 13, 1987, a pipeline owned by Chevron
U.S.A. Inc. ruptured. That rupture caused the
sudden unanticipated spill of approximately
104,000 callons of Jet-A fuel into Walawa
Stream and Middle Loch, Pearl Harbor, Hawaii.

20. Whether a certain discharge is from a "point source" is a
question of fact. U,S, v. Standard Qi) Co.,, 384 U.S. 224, 226,
86 S.Ct. 1427, 1428, 16 L.EA. 2d 492 (1966).
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(T)he sudden and unanticipated rupture of
Chevron'’s pipeline was neither contemplated-
nor was a treatment system to deal with it
available or required. Indeed, unaer
Chevron's permit for the refinery, NPDES per-
mit NI0O000329, no treatment system for the
pipeline was ever considered or required.
And, the Section 311 (a)(2)(C) exclusion is
inapplicable here because it was never con-
templated that the pipeline would have a
“continuous Cr anticipated intermittent
discharge"; in fact, no discharges from the
pipeline were ever anticipated. 5/

It 1s undiscuted that Chevron's Jet-4 fuel spill
did not occur at the refinery and c:i:Z not
enter the water through &n NPDES-perrmitted

outfall. <Chevron's plipeline .... 15 nCt recu-

lated by rthe NPDES permit.
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I.2 0of tne Zomplalnt reads &3 follcws:

On cor about May 12, 1987, Respondent 10lated Sec-
tion 301(a) <f the Act, 33 U.S.C. slill(a), bv

the unauthcr:zed discharge o approximately
104,000 callons of Jet-A fuel from a ruptured
Chevron U.S.A. Inc. pipeline into Walawa

Stream and Middle Loch, Pearl Harbor, Hawalli.

The subject pipeline runs approximately 22

miles from the Barbers Point Refinery to

Chevron's _marketing facility at Pler 30 1in
Honolulu.

Report of Prehearing Conference, p.2.

22. The allegation of a violation of Section 30l(a) was, of
course, not agreed to by Chevron.
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Although these statements contain relatively little detail
as to the physical appearance of the pipeline and the causes of
the discharge, I find that these statements taken together set
out a violation of Section 301(a), that is, an unauthorized
"discharge of a pollutant” as that term 1s defined in Section
€02(12) of the Clean Water AcCt.

("QDP 1 us ! on

Based on the reasons apove 1 find that EPA haz jurisdiction

~f <mis mat=wer under Sect:on :0%9(g) ¢ the Tlean t:

-haz the Mav 13, 1987 discharge of Jet-A :uel 1nto Fear! Haronor

rom 2 i1sscre in the Chevron Barbers Zoinmz-Honolu.. pilpel.rne

IoneTiTunes & vviglation orf Section 301(2a) 7I the Act
LcCcTrZincly, IT IS QRDEIRED TUAT
Ol szszondent ‘2 MoTion I9r Summary J1smissa. 1S TEMIID.
(2' ~Complainant 's Motion for Summary Determinz-ion <°n
Ziasililty Lz GRANTED
(* X zZtatus ccnierence will be neld y telec-one zt [2:00
&.m. on Tuesdayv, May 22, 1990 to set the cate of hezrinc cn
zenz sy

Lt W Gcliron.

Steven W. Anderson
Presiding Officer

Dated%@v sz9j_0
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to grow up in a world which does not set him
apart, which looks at him not with scorn nr
pity or ridicule—but which welcomes him
exactly as 1t welcomes every child. which
offers him identical priviieges and i1dentical
responsibilities.

It has been over 50 years in coming.
this right for the mentally ill. and I urge
my colleagues to support any amendment
to adopt such a national policy and com-
mitment to the children of this Nation.
but more particularly to the economically
and socially stigmatized low-income
mentally 1l child.

Mr. BAYH. Mr. President. I am pleased
to j0in many ol myv colleagues in co-
sponsoring Senator Javits amendment
to the child health assessment program
portion of H.R. 9434 This amendment
will assure that low income 1nedicaid-eli-
zible children whio are diagnosed as men-
tally ill are not denied treatment for such
vonditions under the child health assess-
ment program which. 1If passed. will sup-
plant the EPSDT medicaid program.

Without the Javits amendment. the
legislation will single out mental illness
10r discriminatory. second-ciass coverage
under meaicaid. Mental health care jor
a low-mcome child diagnosed as men-
tallv 1]l would remain an option tor those
States whuch have not included such un-
der their State mediciaid plan The Javits
amendment would assure thut all eligitle
children diagnosed as mentally ill receive
the nepessary ambuliatory and general
hospital-bascd treatment to permit them
to grow. learn. and mature without the
~tigma of mental illness

Mr. President 1 am greatiy distressed
that CHAP zhould be adopted with lan-
guare which would put into medicaid law
for the first time. an expheit exclusion
from treatment tor the child diagnosed
as mentally a1l The House Commerce
Comumnittee-auopted CHAP program will
expand services to 13.5 million low-in-
ronie children now cligible tor EPSDT
and bring an additional 2.5 nulhion chil-
dren mto the proeram. The Javits
amendment. costing some $25 million,
will assure that among those 16 million
children. those m need of treatment tor
nervous. mental. or emotional disorder
receve the same range ot treatment op-
portunities as provided to those children
with phvsical avliments. The $25 milhion.
which HEW huas estuimated that the
amendment wilt cost. will ehiminate arbi-
trary limits now mnposcd on the amount.
duration. and scope 0! services provided
by phvsicians i the care of mental
1liness.

Further. the amendment will permut
full reimbursement 1o chinies which pro-
vidde mental health treatment services
o CHAP-chinle cinldren wiznosed s
mentaliv 111 Eight States todav provige
un clinie services at alll and many other
States pave specificeais e rittell el
S008It tne treatment ot mental disor-
ders m chmic. wiieh otherwise proviae
treatment -ervices under EPSDT :or
pavsically il cinldren

It has heenr demonstrated i 4 nuniber
»f studies that treatment lor mental 1il-
ness reduces subsequent veneral heatn
rare vosts by av miuch as 530 percent I

v Blue Cross o: Western Pennsyvlvan:a

\/O\ 1 Lé)NGRESSIONAL RECORD — SENATE

study. it was shown that overall medical
costs were reduced by 31 percent when
mental health benefits were included n
a health care plan. €uch reduction was
inclusive of the additional costs associ-
ated with mental health care Further.
a national study noted that over 90 per-
cent of all children receiving mental
health care were treated oh u low-cost
outpatient basis. and over 40 percent of
such children were terminated f{rom
treatment within 12 visits, The cost as-
socilated with the amendment. then. 1s
small. when weighed against the savings
i other health care costs. The cost of
this amendment 1s further reduced when
weighed against the value of a produc-
tive adult member of society. which a
treated mentallvll child vould become.

To diagnose and treat menta)l and
emouional illness among children. thus.
are the first lines or prevention. Experi-
cnce indicates that the tailure to do so
has alreadv had severe consequences and
will continue to have a protound effect
in 1uture vears On the other hand. it
mental and emotional illnesses are at-
tended to as closely us puossible to tnd
timc ol their mception. the result will be
more normal development throughout
cinldhood., and later entrv into soclety
A4s productive adults

As pointed out by the Joint Commis-
ston on Mental Health of Children. the
ctfect of untreated mental illness 1s felt
hbv manv others bevond the child so
diagnosed They stated:

1t shonld be borne tn mind 1hat for cvery
‘hild who has a severe menial heajth pron-
‘em. manv more are attected--1hose who are
a1 association with hiim in his neighborhoog
s school. and especiallv =athin Lils
famuv If ondv familhes are considered. onhe
ould esumate 1hat at least three or lour
orher peouple —paren:s and brodhers and ~i--
lera-—are intimate:y and deeply attected He .
~hild s miental ilness or serious cinotionai
Jisorder

Thus. the amendment which I am
proud to cosponsor todav. w:ll benefit
not onlv the child dingnosed as mentally
Ul but will assure that hus or her tamily.
tno. 1s safepuarded from the effects of
mental iliness—the pressures which can
divide fanuihes. srreparably scar its meni-
bers. and destroy perhars the most vital
TNSUIULION 1n our society

I urge my culleagues to support tlus
amendment

PUBLIC WORKS AND ECONOMIC DE-
VELOPMENT ACT AMENDMENTS—
S. 1493

AMENDMENT N 473w

«Ordered to be printed and reterred to
tne Cominittee o Encironment wud Pub-
lic Works and the Commattee on Govern-
mental Affairs. wointly -

Mr. STAFFORD «ubnutted an amen-
ment intended to be proposed bv hini to
S 1493, a bill to amend the Public Works
and Economic Development Act to es-
tablish & comprehensive prozram to pro-
vide financial aud technical assistance to
States. local zovernments. and Indian
trives o manage impacts caused hv
snergy development. and f{or other pur-
DOsEes.
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DEPARTMENT OF ENERGY CIVILIAN
PROGRAMS AUTHORIZATIONS—
S. 2692

AMENDMENT 4740

QOrdered to be printed and to lie on
the table.»

Mr. McGOVERXN ‘for himsel{. Mr
RIEGLE. Mr. CRANSTON. Mr GRAVEL. Mr
Hobces. and Mr. LEaHY' submitted an
amendment intended 1o be proposed bv
them. jointly. to S. 2692. a bill to au-
thorize appropriations for the civilian
programs of the Department of Energy
for fiscal year 1979. and for other
purposes.

WATER POLLUTION CONTROL
ACT—HR. 12140

AMENDMENT 4741

«QOrdered to be printed and referred to
the Committee on Environment and
Public Works )

Mr. STAFFORD submitted an amengd-
ment 1intendec to be proposed by him to
H.R. 12140
® Mr. STAFFORD Mr President. I am
submitting an amendment which 1
hope can receive the Senate's attention
atsome point during the dav. It attempts
to correct defictencies in the hazardous
substances program established under
section 311 of the Federal Water Pollu-
tion Control Act. It 1s a variation on an
amendment characterized by industry.
environmental and administration repre-
sentatives as the "quick ix ~

The best explanation of the need for
this amendment 1s contained in a recent
letter from the Assistant EPA Adminis-
trator 1n charge of the program. Mr
Thomas Jorhng. to Sentor MUSKIE. the
chanrman of the Subcommittee on En-
vironmental Pollution. I1{ there 1s no
obiection. I would like to have that letter
inserted 1n the record at this point

The PRESIDING OFFICER. Withou'
obiection. it 1s so ordered

U.S ENVIRONMENTAL
PROTECTION AGENCY
Washinoton D C  Seprember 22 1978
Hon FEpMUND 3 Auskip
Chairman, Subcommittec on Enrtronmenta!
Poliution. Committre on Envirnnmen:
and Pudlic Worke U S Senate. Wasi-
ington, D.C

DEar MR. CHalgMAN  While 1 know I must
communicate with the Chairmau and other
members of the Committee. I want to share
some thoughts with vou nrst and then mee:
With vou to seek vour advice hefore proceed-
INZ ON A Very Serious matier concerming the
Clean Water Act

One of the most acute frustrations I have
come 1O experence in m-v role as an admin-
1strator 15 the immense dificulty associated
A1th takine statutory mandates 1ito imple-
mentation  Complex;:. procedures. and
shortaves of resources 1!l contmibute: but
1here are also larces mnre pervasive reasons
related 1o tnstitutional tears of changing or
Utening the svsteny The averace time for
calemar:ne u EPA S now approaching teur
wears lioaddition since 1 nave been here all
promulzsations have heen S\II’)JBCI to judicla!
appeal

My irustrations reached near despatr re-
cantiv when A rederal distritt ~ourt enioined
the 1mp!ementation o' the hazardous sub-
stances splll portion o! sec 311 of the Clean
Water Act It s imporiant that vou know o
this situation and { «all trv o sunumarize st
1t this jetter. but I *uink {urther expians-
1100 1> essential. especidliv since. as you will
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see, we have & proposal which 1 believe 15 the
only course of action available to us if the
311 hazardous Spill program Is to be 11y opera-
tion in the next three to five years.
when the Clean Water Act was enacted in
1972, hazardous substances were included in
waraliel with oll. and authority was granted
-5 the Administrator 10 desighate hazardous
wubstances 1o distinguish between sub-
stances On their ‘‘removal” characteristics,
;- remove or mitigate spllled substances
©» mssess liabiljty for costs. and to 1m-
..ose  penailties When 1 assumed resporni-
oIty tor the program in 1977 one o! niy
s:ehesl priortties was 10 compiete the rule-
paking Necessarv 10 implement the hazard-
L.s Splll program In the absence ol a pro-
~ram. EPA has had to grapple with the Hope-
acli kepone destruction: carbon tetrachlo-
-.ge emergencies on the Ohlo River. n four-
-sonth closure of the Loulsvilie sewaue treat-
:nent plant because of a chemical spill.
snenucal contamination of primary drinking
sater supplies 111 Kernersville. North Caro-
A, chlorine deaths from a freight train
zerallment 1 Youngstown. Florida. and
sany more Finally, 1n March of this year
¢ lunr Key regulations for hazardous sub-
cances 1designation of 271 substances class-
ciralion ol removability. rate o) penaity and
_amiul guantities) were promulpated and
1’A and the Coast Guard allocated resources
r their implementation. I'his was tne cui-
SLuallon ol S1X Years of activity
Fallowing promulgation and belore the e:-
sive gate of the regulations. the Feaera!
sinict Court i the Western District o!
CasidB ACUINE on B complaint filed Hy the
wialllifiig Chemists  Assoclaticii ihe
wrican \Waterwavs Operators the Ameri-
.. Assuclanion of Railroads. and others ei-
Lued the  prograny  Three issues  were
wrauehi hetore the Court—the narminl
Laanuity dertermination. the guestion ol re-
LovabLaty and the inter-relationsnips be-
ven see 411 ana exisung NPDES permi:s
Lo court adreed with the complamnants auag
¢ ospeciile ruling rendered lhe hacardous
L Program inoperative
the tuture ot the 311 program s now o
cLeouncertainty bevond tne antlity o ine
Coacy o simedariy control The courts tne
, wovooand nojarge number o! (luterested
LS anloare 1A position 1o yhftuence tne
e erpecialiv Lo cause unending delay
unendmient ur judicial action i there
substantial avreement o the nasic
tae s
llotne tace of 1he imjunciion
woThree hasic aptions
e each
bt proaecute an appeal
e Federal Distroiet Uttt dod thie Wesio
b Lowrsiana s an the 5th Cire:
Lot sibject to a sullt i the pendii,.
aary il Inoa review ol this opliod
Loconisultation with the Justice Depar: -
wnloe have reached the followime eon=ou-
S wonld 1ake aonnimunt of three b
‘eoKelv Bve vears to have the notter o

Lhe Avenc.
10 consider | wall

Dt the court svstem and bhe resoivea
Ate by ke sSupreme (Court On e
~oohere s ogreater thian TS percent

e the lower court decision 1hit stopped
-oarorram would he upheld
Second. arttemipt a rewrit® of the rech,a-
o eentarny to tha cosart s orges
“oehreshold sssue— e determ
coarmiul guantities EPA econid 1
meer this recnirement and bhe
NIV e e 31 mandnte
SHOtCuWe s o estabitsh actial pat.-
”» SoATom ospecitic quantities cover
B PR S

LI CUmSAneces 1t winen s

caMs it be disenareed s waads
S DreslHT2 hurden 1 there vver was oo
TUOITING s APPIAACH. OUT HESt estimi e

-dieates we conid determune harmiul qQuai. -
Tt ATATALe v 10 15 per vear bur ot oa e
- Tesouree cost v would be decitces o -
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fore we had anything like the 271 chemicals
now subject to our rules.

Moreover. since this was the decision of
only one tederal district court, 1t 1s unlikeiv
we could have any certainly that sausiviny
this court would satisfy all of the other Yl
federal district courts

Third. legislative repair

Two possibilities are sugyested. One. a full
!ledgea effort to repair sec. 311 and perhaps
related authoritv. or alternativelv. a quick
nx addressed to tbe specific probiems raised
DV the court

I nave reached the conclusion to proceed
with the latter. My reasons include the belief
that the basic core of sec. 311 is sound If the
Provision was changed—even to make it het-
ter—it would require a new rulemaking ef-
tort. As I explsined above, given our experi-
ecnce. 11 would be five vears or more before
we ayain had promulgated regulations and
‘he capacity to implement them.

Consequently. and with acknowledged risk
'0 all parties. I have met with the litigants
over the last two weeks 1 an attempt to de-
termine 1{ there was a ‘'noncontroversial”
legislative proposal that all partles in good
taith couid accept and ailow 1t to be grafted
onio & simple research and development au-
thorization bill which has passed the House
and is pending i1n the Senate Committee
‘HR 12140) This s admittediv o verv re-
mote  possibllity under the best circum-
stances. but I beheve 1t 1s worth the tryv. I do
not see Lhe same opportunity for quick action
i the next Congress. | believe the parties
are participating i1n this eetfort 1n good {aith
No one has pressed for all of their prefer.
riices As a cohsequence, we have reached a
position that the Agency and the iitigants
‘an support. If 1t 1s enacted we can have the
411 hazardous substances program 1n motion
ivide ol a tew months

In the discussions with the parties ! have
neen guided by the assumption that Con-
uress and the people expect to have the to.-
iowine basic clements of the 311 procram
PUL 100 operatioln ns soon us possible

L+ The designauon of substances and
quantities the discharce of which creates r
cury on the discharging vwner or operator
‘o notily the government,

2, Response by the governmen: to miti-
Zate the erfects of the substances and to re-
MULC Lne substances where nppropriate.

©3r Liamility imposed on the owner (o
COsts e uovernment 1ncurs 1 removal and
Hieation: and

+1+ A penajty provision

I believe that with several amendments o
~secttan 311 this Concress we can bulld
1 the rulemakine effort the Acency has con-
ducied tor all these vears and we ¢in vet this
basic prokram to operate almost immediate-
1 onriter enactment,

The Acency and the Coast Guard have ex-
vended preat resources i trannng, lnforma-
Hon dissemination. and related preparations.
< premised o the 271 substances and the
B Nl oguantities now designated. Indus-
similariv. even though 1t has hitigated.
tins prepared 1o comply with the proeram
rhrouch trainmg of personnel nnd 1s reagy
10 distribite materials to emnplovees. ‘There 1s
< provram—n verv vahiahle program—read+
Toen Hut 1t s now 1 suspended ahimnation
“he siuation s hard for me (o undersiand

- public already suspicious o i
Toognvern. 1t s impossible to under-

n

e

AIDCNUINCETT S We PIOpOst hasical.s
SAZATAOUS substances on 4 par with
oot thev redte to e major com-
Wkt~ of sec JIL with oone major excep-
Ratner than the $£5.000 penalty !in.::
: tmit far hazardous discharves
Aanid he FA0 00N This represents a signin-
CAnt reduction from the present law cup !
3 Mo tor vessels and £300.000 for other
rees o However, wath the 1977 amencd-

e
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ments clarifying the liabllity for mitigation
13 the case of discharges of hazardous sub-
stances. we feel the reduced pensity's effect
on achieving a high standard of care i ofl-
set If experience reveals otherwise, amend-
ments to tne penalty structure could come
tater. but :n the meantime the duty to give
notice. he authoritv of the goveroment to
respond and act. and llabllity—all presently
enjoined—could go into effect.

1 Know this is a MOSt unusual request. and
would hope | could meet with vyou to explain
the circumstances in more detall.

] am motuvated bv the deepest sense of
concern that 1f the legisiation canpot be
amended we will be unsuccessful in getting
anv element of the hazaraous substances
spill program 1n effect for vears: an inability
which. when so0 much has been invested.
does not seem to be in the public interest.

Sincerelv vours.
THOMAS C. JORLING,
Assistant Administrator

Mr. STAFFORD. Following the re-
ceipt of Mr. Jorling's letter and at the
urging of various interested parties. the
committee held a hearing on the pro-
posed amendment. Although Mr. Jorling
was the only witness. he spoke on behalf
of the many groups which participated
in the unusual and lengthy negotiations.
The date of this hearing was Qctober 5.
less than 2 weeks ago.

Normally. a change of such funda-
mental and important nature would be
sublected to more extensive hearings
and to formal scrutiny by the member-
ahlp of the committee. However, because
1L was sg late 1n the session. we were
required to relv on more informal dis-
cussions regarding the merits of the
proposed amendment.

During the course of these discussions.
several flaws in the original proposal
were revealed. The amendment was
changed to correct these. In addition,
certain changes suggested by the De-
partments of State and Transportation
were mmcorporated into the amendment.

Based on mv informal discussions with
other members of the committee. I be-
lieve I can safely sav that my action here
reflects the will of 1ts membership. The
committee considers i1t very important to
:mplement one of the most significant
provisions of the Clean Water Act. sec-
tion 311, dealing with the discharge of
.azaroous substances—particularly. the
Government's abilitv to respond to and
mitigate the cffects of such discharges.
More than in any other environmental
area. people expect quick and effective
governmental response to protect public
health and the environment in the event
ol spills o1 such materials. Nothing per-
plexes a citizen more than discovering
that the Government i1s incapable of act-
g rapidiy and  decisively in such
situations

But. despite the fact that section 311
wias enacted 6 vears ago. the hazardous
~ubstances spill program 1s nonexistent.
The concept of Government response to

plls was Arst developed 1n the context
ol o1l m the late 1960's and was incorpo-
rated .n the 1970 Water Quality Im-
provement Act. At that time., uncer-
nty surrounding the appropriateness
<1 ancluding other hazardous matenals
.1 stich a scneme led the Congress to au-
thorize the aaministration to study
imiar response mechanisms for them
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When the Clean Water Act was enacted
in 1972. hazardous substances were in-
cluded in parallel with oil, and the ad-
munistrator was granted authonty to
designate hazardous substances. to dis-
unguish between substances based on
their removal’ characteristics. to re-
move or mitigate the eflects of spilled
substances. and to assess civil penalties
and clean-up costs. The Environmental
Protection Agency responded to that
mandate 1nadequately. 1n part for com-
plicated technical reasons.

Recently. however. implementation of
the section 311 program was designated
as a high priority. EPA set out to com-
plete the rulemaking necessary to mple-
ment the hazardous substances spill pro-
gram. In this undertaking there were
several uncertain elements in section 311
which led the committee to make legis-
lative clarifications. especially regarding
the inclusion of mitigation activities in
the concept of removal. In December
1977. these clanifications were 1ncorpo-
rated 1n amendments to the Clean Wa-
ter Act

In March of this year. the four kev
regulations for hazardous substances
were finally promulgated. The four sets
of regulations designated 271 substances.
classified their removability. and estab-
lished harmful quantities. units of meas-
urement. and rates ot penalty The Envi-
ronmental Protection Agency. along with
the Coast Guard. allocated repgional re-
sources to the task of impiementing the
311 hazardous substances program. This
regulatory and programmatic effort was
the culmination of 6 years of activity

Following promulgation. but before the
effective date of the regulations. the Fed-
eral District Court for the Western Dis-
trict of Louisiana. acting on complaints
filed bv the Manufacturing Chemists
Association. the American Waterwavs
Operators. the Association of American
Railroads. and others. enjoined thenr
implementation and entorcement The
principal challenges to the regulations
included allecations that EPA had 1ille-
rallv determined the actual removability
of the desiznatea substances. that EPA '~
harm(ul quantitv determinations were
arbitrary and capricious. and that EPA
had unlawfullv applied the provisions ot
section 311 to facilities with NPDES
nermits.

The court awreed with the plaintiffs
on all three 1~sues and concluded that
the regulations were "invalid. void. un-
enforceable. and of no legal effect.” The
court concluded that EPA had imper-
missibly 1gnared matigability 1n deter-
mining the actual removabilitv of sub-
stances. In addition. 1t held that EPA'S
harmful quantitv determinations were
unlawiul berau<e thev did not consider
“times. IUCHIIOl\S. circumstances,  ana
conditions ' as required bv section 311: b
4+ and. therefnre. were not predictive o!
actual harm Finallv, the court held thu
discharces subrect to section 402 of the
act should not be subject to the reporting:
requirements civil penaltv habilities, and
vleamip costs of section 311

The 1mpact of this decision on EPA'~
ability to prevent and respond to the
cdischarge of hazardous substances 1s dif-

CONGRESSIONAL RECORD —SENATE

ficult to overstate. Invalidation of the
removability regulation rendered inoper-
ative the entire civil penalty scheme. The
rejection of harmful quantity determi-
nations—the cornerstone of the regula-
tory scheme—eliminated mandatory re-
porting of spills and relieved dischargers
of responsibility for civil penalties and
ciean-up costs. The future of the 311
program 15 now In grave doubt. The
courts, the EPA. and a large number of
interested parties are all in a position to
influence the future of the hazardous
substances spill program. In the absence
of substantial agreement on a basic ap-
proach. these parties could endlessly
delay any amendment or litigation.

In the face of the situation created by
the 1injunction, the commiftee considered
three basic options-

First. an appeal couid be prosecuted.
But the Justice Department and EPA
concluded that it would take a minimum
of 3. but more likely 5, years to have the
matter processed through the court sys-
tem and ultimately resolved by the Su-
preme Court. Further. the administra-
tion believed there would be a substantial
chance that the lower court decision
tlaluing the program would be upheld.

Next,. the regulations could be rewnt-
ten to conform to the Court's order. On
the threshold 1ssue—the determination
nf harmful quantities—EPA could not
write rules to satis{y the Court order
and be 1n any way responsive to the 311
mandate. To do so would require EPA to
establish before the fact actual harmful
effects from specific quantities of chema-
cals covering the infinite range of cir-
cumstances in which thev might be dis-
charged This would reestablish the
pre-1972 burden of proving water quahity
impact as a precondition for environ-
mental protection. The best EPA esu-
mate indicated that the agency could
determine harmful gquantities at a rate
of 10 to 15 per vear. but only at a verv
hizh resource cost. It would be decades
hefore achieving anvthing like the 271
chemicals designated 1 the enjoined
regulations.

Finally. there were two lezislative
repair possibilities: There could be a
lenethy. full-fledeed effort to repair sec-
uon 311 and. perhaps. related authority.
or. alternatively. a more tocused effort
addressed to the specific problems raised
by the recent Court decision. After -
tense review. the parties concluded that
there was no recourse but to seek gquick
lezislative repair. if section 311 were (o
be implemented without further uncon-
scionable delay. The committee asreed.
Our reasons include the belief that the
existing section 311 1s basically sound.
If the provisions were greatly chanued.
even for the better. it would require an
entirely new rulemaking effort Thas
would be time-consuming. Given past ex-
perience. 1t would take vears to achieve
promulpated resulations and 1n the
medantime tire discharze ot these hazard-
ous substances could contnte unregu-
lated.

The effort to define a lecislative solu-
non has forced judgments as to what
clements of the program are most 1m-
portant and to conswder altering those
wlhiich. while important. would prevent u
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consensus. We concluded that the fol-
Jowing basic elements of the 311 program
should be put into operation as soon as
possible:

First. The designation of substances
and the determination of quantities, the
discharge of which create a duty on the
discharger to notify the Government

Second. Governmental response to
nutigate the effects of discharged sub-
stances and to remove them where ap-
propriate.

Third. The imposition of hability on
the owner for costs incurred by the Gov-
ernment in removal and mitigation.

Fourth. A penalty provision.

The legislative proposal 1 am offering
retains these key elements of the 311
program.

The recommended changes involve
three basic areas. First. the propasal
simplifies the determination of which
discharge incidents must be reported to
the Federal Government. The proposal
clarifies the authority of the adminis-
trator 1n designating hazardous pollut-
ants and determining harmful quanti-
ties of such pollutants. The amendment
makes 1t clear that the determination
of harmful quantities does not re-
quire an assessment of actual harm
i the vanety of circumstances in
which such substances might be dis-
charged. Rather. the determination 1is
based on the admunistrator's judgment
of what quantity may be harmful as a
result of its chemical properties. not the
circumstances of its release. This change
would resolve the district court’s objec-
uons to the previously promulgated
regulations and it would allow the basic
elements of section 311 to be imple-
mented right away.

Second. the changes place hazardous
substances on a par with oil in their
relation to the major components of
section 311. except that the maximum
civil penalty for their discharge would
he $50.000. compared with $5.000 for
o1l The administrator would enter into
a memorandum of understanding with
the Secretary of Transportation per-
mitting the administrator to select either
of two options available for penalizing
cdischargers of hazardous substances One
option 15 an admustrative penalty up
to $5.000 per wiolation. The second op-
tion would be commencement of a civil
action 1n Federal district court. Penal-
ties 1n such an action could not exceed
$50.000 per violation. unless the dis-
charge was the result of willful negli-
pence or msconduct on the part of
the owner, operator. or person in charge.
iy which case the penalty maximum
would be $250.000 per discharge.

The $50.000 maximum 1nvolves a sig-
nificant reduction from the existing
$500.000 hability for facihities and §5.-
000.000 for vessels. However in view ot
the 1977 amendments which make 1t
clear that dischargers are hable for miti-
satlon costs resulting trom dischargers
of a hazardous substance. we concluded
+hat suificient incentive for a high stand-
ard n1 care exists with the combination
o{ public disclosure of who 1s discharg-
g, habihity for mitigation of hazardous
substance discharges provided in 1977.
and the penalty provisions. If experience
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ves that higher penalties are neces-

, the penalty structure can be modi-
fied sccordingly. In the meantime, how-
ever, the key authorities of section 311—
mandatory reporuing. Government abil-
jty to respond and clean-up lability. all
of which are now enjoined—could g0
mﬁefhe: proposed changes the criteria
for determining the size of the penalty
would also be streamblned. In assessing
the penalty. the Court would consider the

;ing factors.

‘°‘,'§;’{,' g'I'he size of the business in-
volved:

Second. The effect of the penalty on
the discharger’s ability to continue in
business; )

Third. The gravity of the violation,
ahich we would interpret to include the
.ize of the discharge, the degree of dan-
ger or harm to the public health, safety,
Jr the environment, including considera-
tion of toxicity, degradability, and dis-
persal characteristics of the substance.
previous spill history, if any. and viola-
uion of spill prevention regulations where
appropnate, and

Fourth. The extent and degree of suc-
-ess of any effort by the violator to miti-
<ate the effects of the discharge.

Particular emphasis should be placed
an the extent of mitigation efforts by the
Jischarger. 1n order to encourage prompt
and effective cleanup. Mr. Jorhing has
«aid the agency will include these cri-
ter:a and other elements governing grav-
:ty of the violation in 1its regulations
.mplementing the penalty provision.

The third area of change would clarify
‘urisdiction over discharges of oil and
nazardous substances from point sources
1ith NPDES permits. The 1ssue of which
-cetion of the act governs these dis-
aarees 15 2 principal source of con-
woversy in the hitigation. This proposal
iy affects the jurisdiction over certain
tiseharges permitted under section 402.

Basically. the changes make 1t clear
‘hat discharges. from a point source per-
wutted  under cection 402 permitted
aurce. which are associated with man-
J{actuning and treatment, are to be reg-
wiated under sections 402 and 309.

Spill” situations will be subject to
vction  311. however. regardless of
wnether they occur at a facility with a
162 pernut. For example. on-site indus-
inal spills such as truck or rail acci-
i*nts or substantial or large-scale fail-
ires or ruptures of containers or ves-
els would be considered subject to sec-
tion 211. unless such on-site spills were
crocessed through a treatment system
~apable ot elhminating or abating such
*oulls. 1n which case such discharges
sould be regulated under sections 309
ind 402 On the other hand. situations

i the following would be regulated
-ncer sections 309 and 402, not 311:
Sustem upsets caused by control prob-
“in< ar operator error. svstem failures
+ malfunctions. equipment or system

fATWPs  or  shutdowns. equipment
~ashes. production  schedule changes.
“hacantact cooling  water contamina-
0N storm  water contamination. or
;ralment svstem upsets or failures at
‘scillities with treatment systems ca-
“ble of elminating or abating such
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discharges. While most discharges from
permitted point sources will. therefore.
be regulated solely under the section 4)2
permit system., the oil spill program
under section 311 will remain intact.
and other classic spill situations will
continue to be subject to section 311.

In the amendment adding a new defi-
nition of discharge for purposes of sec-
tion 311, we are attempung to draw a
line between the provisions of the act
under sections 301, 304. 402 regulating
chroruc discharges and 311 dealing with
spills. At the extremes it is relatively
easy to focus on the difference but it can
become complicated. The concept can be
summarized by stating that those dis-
charges of pollutants that a reasonable
man would conclude are associated with
permits, permit conditions. the operation
of treatment technology. and permit vi-
olations would result in 402,309 sanc-
tions; those discharges of pollutants
that a reasonable man would conclude
are episodic or classical spills not in-
tended or capable of being processed
through the permitted treatment system
and outfall would result in the applica-
tion of section 311.

While this division might be subject to
theoretical abuse. for example. funneling
classic spills through an outfall to avoid
section 311, the availability of criminal
sanctions under both sections 311 and
309 should operate to deter such avoid-
ance schemes.

The amendment also clarifies that the
costs of removal of a discharge of a haz-
ardous substance from a point source
with a 402 permit are recoverable from
the owner or operator of the source un-
der section 309tb) of the act.

I should point out that none of the
changes affect the designation of 271 sub-
stances as hazardous. If the proposed
legislative changes are enacted, the
agency will withdraw the regulations.
make the necessary adjustments. and
promulgate the same 271 designations
and quantities without change as soon
as possible. The amendments we are pro-
posing would allow us to build on the
rulemaking effort conducted for the last
few years and enable EPA to get a basic
program Into operation within a few
months after enactment.

The EPA and the Coast Guard have
already expended great resources for
traming. information dissemination, and
related preparations premised on the 271
substances and the harmful quantities
designated. Industry, notwithstanding
its litigation posture, 1s prepared to com-
ply with the program through personnel
training and other implementing ac-
tions. In short. a very valuable program
is ready to g0. but it is now in a state of
suspended animation. The situation is
hard for the committee to accept. For
the public it is impossible to understand.

I do not believe the country can be or
should be without a hazardous spill re-
sponse capability for another 4 or 5
years. We can build on the rulemaking
effort that has been conducted: we can
get the basic program to operate. Al-
though certain adjustments must be
made 1n the interests of getting the
program moving, 1 believe they are
worthwhile.
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I am deeply concerned that Uf the Jeg-
islation 18 not amended we will be unsuc-
cessful in getting any element of the
hazardous substances spill program in
effect for years. a failure which would
have incalculable effects on public health
and safety. My request 1s unusual, yet
given the complexity. the htigation. and
the rulemaking assotiated with section
311, we feel strongly that 1t 1s the only
way to put the hazardous spill program
into effect without unconscionable fur-
ther delay. I hope you will agree.®

——————————

THE ALASKA NATIONAL INTEREST
LANDS CONSERVATION ACT—H.R.
39

AMENDMENT NO 4742
1Ordered to te printed and to hie on
the table.

Mr. GRAVEL submitted an amend-
ment intended to be proposed by him to
H.R. 39. an act to designate certain lands
in the State of Alaska as unuts of the Na-
tional Park. National Wildlife Refuge,
National Wild and Scenic Rivers. and
National Wilderness Preservation Sys-
tems. and for other purposes.

CALLING INTO QUESTION SALT 11

Mr. BARTLETT. Mr. President. after
10 years of the “SALT process" and 6
vears of negotiations. the long antici-
pated SALT II treaty finally seems at
hand.

The timetable and stvle for the pres-
entation of the new strategic arms lmi-
tation treaty to the Amerncan people
and to the Senate is becorung more
clear. Immediately prior to the Novem-
ber elections, Secretary of State Vance
will be 1n Moscow conducting secret ne-
gotiations designed to conclude SALT II.
Undoubtedly. the electorate will read
and hear of “progress ' Then. with Con-
gress out of session and the elections
over. President Carter and Soviet Com-
munist Party Secretarv Brezhnev will
meet at a SALT II summit designed to
enhance the spirit of “peace in our time.”

In January. with the next elections
nearly 2 years away. the new Congress
will finally come face to face with this
SALT agreement which will already have
become a very old issue. As the new Con-
gress organizes, shuffing its committee
memberships and wresthing with the new
budget. Senators and Congressmen will
attempt, to evaluate this incredibly com-
plex treaty. I assume 1t will be a treaty
and not an “executive agreement.” which
would be an i1nsult to the treaty powers
of the Senate as enumerated in the Con-
stitution.

Next year. there will be little time left
to study the SALT II treaty. so I urge my
colleagues who will be returning. and also
those who will not. to examine the terms
of this new strategic arms lumitations
agreement beginning now. Although the
entire package has not vet been made
public. most of the major provisions have
been revealed. In any case. SALT has a
language all its own and learning even to
speak 1t will take some study.

To aid my colleagues. I would like to
discuss some of the problems which are
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1st Session 101-94

OIL POLLUTION LIABILITY AND COMPENSATION ACT OF
1989

Jurr 28, 1989.—Ordered to be printed

Filed under authority of the order of the Senate of July 27 (legislative day, January
38), 1989

Mr. Burbick, from the Committee on Environment and Public

Works, submitted the following w m%
REPORT “ : .
together with RY M

ADDITIDNAL VIEWS

[To accompany S. 686]

[ncluding cost estimate of the Congressional Budget Office]

The Committee on Environment and Public Works, to which was
referred the bill (S. 686) to consolidate and improve Federal laws
providing compensation and establishing liability for oilspills,
having considered the same, reports favorably thereon with amend-
ments and recommends that the bill as amended do pass.

GENERAL STATEMENT

The Committee on Environment and Public Works has long been
concerned with the potential environmental dangers posed by the
transportation, storage, and handling of oil. In 1970, extensive com-
mittee activity resulted in enactment of the Water Quality Im-
provement Act, which amended the Clean Water Act to establish
liability for cleanup of spills of oil from facilities and vessels.

The oil pollution liability provision, section 311, was amended in
1977 to expand the geographic coverage of the law, raise the limits
of liability for discharges of oil and hazardous substances, and add

29010
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adequacy of the National Contingency Plan and any reguiations
promulgated pursuant to subsection (j) of the Clean Water Act con-
cerning oil spills.
Oil spill penalties

Section 206 expands and clarifies authority for penalties for dis-
charges of oil and hazardous substances to the navigable waters
and other violations of section 311 of the Clean Water Act.

Section 206(a) expands existing authority under section 308 of
the Federal Water Pollution Control Act concerning inspection and
entry. The authorities of this section are expanded to include ves-
sels and facilities in addition to point source discharges. In addi-
tion, specific new authorities for collection of information concern-
ing potential discharges of oil are established. This provision was
proposed in the Administration bill (S. 1066). This provision is not
intended to in any way limit or constrain related inspection and
entry provisions of other Federal laws.

Section 206(b) affirms recent court decisions to explicitly provide
that violations of the prohibition on discharge of oil and hazardous
substances are subject to the criminal penaities established under
section 309 of the Act. These penaities are $2,500-$25,000/1 year
for negligent violations, $5,000-$50,000/3 years for knowing viola-
tions, and up to $250,000 and 15 years for knowing endangerment.
This amendment is intended to resolve any ambiguity concerning
the intent of Congress on this question.

Section 206(c) clarifies the Clean Water Act to provide that viola-
tions of section 311 are subject to the general administrative penal-
ty authority added to the Act by the 1987 amendments (section
309(g)). This provigion effectively increases the administrative civil
penalty from a maximum of $5,000 to a maximum of $25,000 in the
case of a class I penalty and $125,000 in the case of a class II penal-
ty. This subsection also clarifies that Federal enforcement actions
may advance even if there is a State enforcement action.

In hearings on recent major oil spills, the Committee also heard
of the large number of smaller spills (i.e. an average of over 10,000
spills per year totalling to an average of over 20 million gallons per
year). The use of administrative civil penalty authority is an essen-
tialmst.ool in an overall program to reduce to number and volume of
spills.

Section 206(d) revises paragraph (6) of subsection 311(c) to estab-
lish a judicial civil penailty for discharges of oil and hazardous sub-
stances. The amendment provides for penalties of up to $25,000 per
day of violation, or $1,000 per barrel, whichever is greater. In any
case of willful negligence, willful misconduct, or a violation of ap-
plicable safety, construction, or operating regulations, the penalty
shall be not less than $250,000. The court may consider several fac-
tors in assessing a penalty including the seriousness of the viola-
tion, the history of prior violations, and the efforts to mitigate the
discharge.

Section 206(e) provides that the determination by the President
of amounts of oil which may be harmful to public health or welfare

be amended to include quantities which may be harmful to the en-
vironment.
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Section 206(f) provides for penalties for any person who knowing-
ly fails to provise notice of a discharge of oil or a hazardous sub-
stance. The existing penalty of a fine of not more than $10,000 or
not more than one year in prison or both is revised to provide for
penalties consistent with title 18 of the United States e or not
more than three years in prison or both. The amendment also pro-
vides that a person who knowingly fails to provide required notice
shall not be entitled to the defenses to liability provided in the Oil
Spill Liability and Compensation Act.

Section 206(g) provu!' es that administrative, civil and criminal
penalties for violations of section 311 of the Act are to be deposited
in the Oil Spill Fund.

Conforming amendments to existing oil spill laws

Title IIT of the reported bill conforms the provisions of various
other laws to the provision of this Act.

Section 201 makes ifying amendments to the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1653). The amendments in
this Act make it clear that the removal liability of the permit
holder extends only to activities relating directly to the Eians—
Alaska Pipeline.- Additional language makes the Trans-Alaska
Pipeline Act removal liability provisions inapplicable in those situ-
ations where this Act applies. In all other instances, those provi-
sions in the Trans- Pipeline Authorization Act relating to
removal costs and liability remain in effect.

The reported bill also repeals that subsection of the Trans-Alaska
Pipeline Authorization Act which established a compensation fund
for damages caused by oil spills from veesels transporting oil from
the pipeline terminus to ports elsewhere in the United States, ef-
fective upon the payment of any outstanding claims. )

Section 202 amends the Intervention on the High Seas Act, in
order to make available to the Secretary, for intervention proce-
dures authorized by that Act, the Fund established by this Act.

Section 311 of the Clean Water Act, is amended in several ways.
Subsection (c) of that section is amended by authorizing reimburse-
ment to States from the Fund established by this Act, for reasona-
ble costs in removing discharges of oil pursuant to the National
Continge 1:3 Plan. Subsections (d), (i) and (1) are amended to delete
clauses e unnecessary by this Act.

The revolving fund under subsection (k) is repealed, and the
amount remaining in the fund is transferred to the Fund estab-
lished under this Act. Any amounts received by the United States
with respect to claims brought under section 311 after the effective
g‘t‘:dd the repeal of subsection (k) shall also be deposited in such

Subsection (p) is repealed because it sets out financial responsi-
bility requirements for vessels that are superseded by this Act.

A new subsection (s) is added to provide that the Oil Spill Com-
pensation Fund established in this Act shall be available to carry
. out the provisions of subsections (c), (d), (i), and (}) as those subsec-

tions apply to discharges of oil.

It is important to note that following enactment of this Act, li-
ability and compensation for petroleum oil pollution damages
caused by a discharge from a vessel or facility will be determined

EXHIBIT 4 - PAGE 3

in accor
for spilis
cordance
all types
establish

governm
oil from
section 3

Sectior
various £
sation wi
that am

0il Pollu

The S
heanng ¢
19, 1989;
Rhode Isl
on July 1.
lution leg
received
of the Er
Coast Gu
States of
try, fishe:

Section
and the r
require ti
sideratior

There -
sideratior
1989, by :

In the «
the analy
403 of the
1974, a8 ¢
This estin
the Comn



