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INTRODUCTION 

Defendant Exxon Shipping Company has moved to dismiss 

Count One of the Indictment on the ground that it fails to 

charge an offense. Count One is based on section 301 of the 

Clean Water Act (the wAct W), 33 U.S.C. § 1311, which makes 

unlawful the discharge of 'gny pollutant from gny wpoint 

source,· into waters of the United States unless authorized 

pursuant to the provisions of the Act. This broad 

prohibition of unauthorized discharges is enforced through 

section 309 of the Act. In addition to civil remedies, 

section 309 provides for criminal liability for both 

negligent and knowing violations of the section 301(a) 

prohibition. 1 / 

The defendants caused a massive oil spill from the 

Exxon Valdez in Prince William Sound. This spill was not 

authorized under the Act. Accordingly, defendants are 

properly charged with the negligent violation of section 

301's prohibition against the unauthorized discharge of 

pollutants into waters of the United States. This violation 

is punishable criminally under section 309. Exxon Shipping 

1/ Section 309(c) provides, in pertinent part, that any
 
person who
 

negligently violates section 1311, 1312, 1316, 
1317, 1318, or 1345 of this title, or any permit 
conditions or limitations implementing any of such 
sections in a permit issued under section 1345 of 
this title ... 

shall be liable for criminal penalties. Criminal penalties 
are also available under § 309(c) for knowing violations of 
the same provisions. 
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nevertheless advances the following arguments to avoid 

liability: 

First, Exxon Shipping argues that the oil that killed 

tens of thousands of seabirds and marine mammals and fouled 

thousands of miles of beaches is not a pollutant. As we will 

show, both the language of the Clean Water Act and the case 

law interpreting it indicate that oil is unquestionably a 

pollutant under the Act. 

Second, Exxon Shipping asserts that the Exxon Valdez is 

not a -point source-. This argument flies in the face of the 

statutory definition of point source which explicitly 

includes vessels. 

Third, Exxon Shipping argues that supplementary civil 

provisions in 5311 of the Act pertaining to oil spills should 

be interpreted to negate the criminal liability imposed by 

S309. This argument disregards the language and structure of 

the Act. Section 311 was added to the Act to provide 

additional remedies for violations of § 301 beyond those 

already provided by § 309. Section 311 itself includes 

language indicating that civil and criminal penalties are 

available under 5309 for oil spills. congressional creation 

of a civil liability scheme for oil spills did not imply an 

exemption from preexisting criminal liability provisions that 

clearly apply to oil spills. There is no basis for finding 

that § 311 implicitly repealed the criminal provisions of § 

309. 
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In addition, section 311 requires that persons who 

spill oil report the spill to the government, and provides 

that such spill reports cannot be used in criminal 

prosecutions. There would be no reason for such a provision 

if oil spills could not result in criminal charges. 

section 301 unequivocally prohibits all discharge of 

pollutants into navigable waters. Only certain limited and 

specific exceptions to this blanket prohibition are 

available. The Exxon Valdez oil spill does not fall within 

any of those exceptions; Exxon Shipping does not even attempt 

to show that it does. Consequently, this oil spill was 

prohibited by § 301 and those responsible for it are plainly 

sUbject to the § 309 sanctions which enforce that 

prohibition. 

Essentially, Exxon Shipping argues that the same 

Congress that imposed criminal liability on businesses and 

individuals for any negligent or knowing violation of permits 

issued by the U.S. Environmental Protection Agency to protect 

water quality, exempted oil transporters from any criminal 

liability for oil spills whatsoever, no matter how immense 

the spill, no matter how negligent or knowing the conduct 

that led to the spill. While Exxon Shipping artfully frames 

its motion in terms of objecting to imposition of criminal 

liability for wnegligent- spills, in fact its arguments would 

lead to exemption of oil transporters from any criminal 

liability under the Act whatsoever. These remarkable 
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propositions, which ignore the language and structure of the 

statute, are based instead on a confused reading of ambiguous 

and largely irrelevant legislative history, most of which 

does not even relate to the statute that forms the basis of 

the indictment. 

Exxon Shipping's tortuous use of an irrelevant 

legislative history cannot obscure the plain language and 

structure of the statute. This oil spill falls within the 

explicit prohibitions of the statute. That Congress chose to 

supplement the basic prohibitions of § 301 and the sanctions 

in § 309 with more detailed treatment of civil liability for 

oil spills in § 311 in no way suggests that it intended to 

exempt oil transporters responsible for catastrophic oil 

spills from the same law that governs other polluters. 

Statutory Background 

Congress passed the Clean Water Act wto restore and 

maintain the chemical, physical, and biological integrity of 

the Nation's waters. W 33 U.S.C. § 1251(a). The Act is based 

on the principle that no one has the right to use the 

nation's waters to dispose of pollutants. S. Rep. No. 414, 

92d Cong., 1st Sess. 42, reprinted in 1972 U.S. Code and 

Admin. News 3668, 3709; H. Rep. No. 911, 92d Cong., 2d Sess. 

74 (Attachment A). 

In order to carry out the Congressional intent that 

water pollution be progressively eliminated, section 301(a) 

of the Act provides that, sUbject to specific statutory 

-~._.~... _._._._---_..._--,-~"-_._ ...."~,, ....".~,.~-,._~-,,-~_._-,------
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exceptions, none of which is relevant to this case, -the 

discharge of any pollutant by any person shall be unlawful. ­

33 U.S.C. § 1311(a). -Discharge- is defined as -any addition 

of any pollutant to navigable waters from any point source . 

. . . - 33 U.S.C. § 1362(12) (A). The term -pollutant- is 

broadly defined as 

dredged spoil, solid waste, incinerator residue, 

sewage sludge, munitions, chemical wastes, biological 

materials, radioactive materials, heat, wrecked or 

discarded equipment, rock, sand, cellar dirt and 

industrial, municipal, and agricultural waste 

discharged into water. This term does not mean (A) 

-sewage from vessels- within the meaning of Section 

1322 of this title; or (B) water, gas, or other 

material which is injected into a well to facilitate 

production of oil or gas, or water derived in 

association with oil or gas production and disposed of 

in a well, if the well used either to facilitate 

production or for disposal purposes is approved by 

authority of the State in which the well is located, 

and if such State determines that such injection or 

disposal will not result in the degradation of ground 

or surface water resources. 

33 U.S.C. § 1362(6). Thus, the Act makes unlawful the 

unauthorized discharge of practically any pollutant into 

waters of the United States. The very narrow exception for 
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sewage from vessels is noteworthy because it makes clear that 

Congress was aware that vessels were potential pollution 

sources and because it is narrowly framed to exempt only 

those discharges that were arguably physically necessary to 

ship operation. 

The prohibition of unauthorized discharges is enforced 

through section 309 of the Act, 33 U.S.C. S 1319. In 

addition to civil remedies, section 309 provides for criminal 

liability for both negligent and knowing violations of 

section 301(a). 33 U.S.C. S 1319(C). 

section 311 of the Act, 33 U.S.C. S 1321, provides for 

cleanup authority and civil liability for oil and hazardous 

substance spills into waters of the united states. Section 

311 establishes a comprehensive scheme for response to spills 

by private and governmental organizations to ensure prompt 

and effective action to clean up and mitigate the 

environmental damage caused by such spills. In keeping with 

the emphasis on prompt response, section 311 requires that 

the person in charge of a vessel or facility from which there 

is a spill must notify the government of the spill. However, 

such notification may not be used against the reporting party 

in any criminal case which might arise from the spill. 33 

U.S.C. S 1321(b) (5). Aside from providing criminal liability 

for failure to make such a report, section 311 does not 

otherwise provide criminal penalties in addition to those 

provided in section 309, which contains the sUbstantive 
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criminal penalties applicable to all conduct prohibited by 

the Act. 

The language of § 311 provides that an election of 

civil and administrative remedies may be made under either 

5311 or 309, clearly indicat~ng that 5309 is applicable to 

oil spills if the united states so chooses. Section 

311(b) (6) (E) states that -(c)ivil penalties shall not be 

assessed under both this section and §309 for the same 

discharge." Similar language appears in §309(g) (6) (A) (i) of 

the Act, which provides that any administrative action taken 

under subsection (g) "shall not be the subject of a civil 

penalty action under subsection(d) of this section or 

§1321(b) [311(b)] of this title or §1365 of this title." 

I. THE 
FOR 

CLEAN WATER ACT AUTHORIZES 
NEGLIGENT DISCHARGE OF OIL 

CRIMINAL PROSECUTION 
FROM VESSELS 

As noted above, section 309(c) of the Act, 33 U.S.C. § 

1319(c), provides criminal penalties for knowing or negligent 

violations of section 301(a) of the Act, J3 U.S.C. § 1311(a). 

Section J01(a) mandates a "total prohibition" of unauthorized 

discharges of pollutants. Natural Resources Defense Council. 

Inc. v. Costle, 568 F.2d 1369, 1374 (D.C. Cir. 1977); ~ 

also Sierra Club v. Union Oil Co. of California, 813 F.2d 

1480, 1483 (9th Cir. 1987), vacated, 485 u.S. 931 (1988), 

jUdgment reinstated and amended, 853 F.2d 667 (9th cir. 1988) 

(-the Act prohibits the discharge of all pollutants except as 

authorized by the Environmental Protection Agency-). The 
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elements of the offense with which Exxon Shipping is charged 

are:	 (1) a person; (2) negligently discharges; (3) a 

pollutant; (4) from a point source; (5) into waters of the 

united States; (6) without a permit. 33 U.S.C. 55 1311, 

1319(C) (1) (a). Exxon Shipping does not contest that it is a 

Wperson,W that Prince William Sound and the Gulf of Alaska 

are navigable waters of the United States, and that it did 

not have a permit for the Exxon Valdez oil spill. It argues 

that	 the oil that it discharged is not a pollutant and that 

the Exxon Valdez was not a point source.~/ These arguments 

are completely without merit; the Exxon Valdez oil spill 

clearly comes within the explicit terms of the statutory 

offense. 

A.	 Oil is a Pollutant For Purposes of
 
the Clean Water Act
 

Exxon Shipping makes the novel assertion that the oil 

it spilled, which caused the deaths of tens of thousands of 

1/ Exxon also asserts that the United States has not 
utilized the Clean Water Act to prosecute oil and hazardous 
substance spills in the past. In fact, the United States has 
repeatedly prosecuted oil and hazardous substance spills 
under section 309, both before and after the Exxon Valdez 
spill. On March 9, 1989, the defendant in United States v. 
Ashland Oil. Inc., No. 88-146 (W.O. Pa.), was sentenced to a 
fine of $2,250,000 in a prosecution under the Clean Water Act 
and the Refuse Act arising out of an oil spill into the 
Monongahela River caused by the rupture of an oil tank. On 
August 9, 1989, the defendant in United States v. Pennwalt 
Corp .. Inc., No. 88-55T (W.O. Wash.) was sentenced under the 
Clean Water Act and CERCLA for a chemical spill resulting 
from rupture and collapse of a storage tank. On September 
29, 1989, the defendant in United States v. Ballard Shipping 
Co., No. 89-051 (O.R.I.) was sentenced for negligent 
discharge of oil under the Clean Water Act as a result of the 
grounding of defendant's oil tanker. 
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sea birds and marine mammals, is nevertheless not a pollutant 

of Prince William Sound under the Clean Water Act. It claims 

that crude oil is not a pollutant under the relevant 

provisions of the Act, when it is in transit on a vessel and 

not intentionally discharged. This assertion is ridiculous 

on its face and is flatly contradicted by both the statutory 

language and well established case law. 

The only courts to consider a defendant's argument that 

oil is not a pollutant have held, emphatically, that it is. 

In a case directly on point, the Sixth Circuit in united 

States v. Hamel, 551 F.2d 107 (6th Cir. 1977), held that 

gasoline is a ·pollutant- under the terms of § 502(6), that 

unauthorized discharge of gasoline constitutes a violation of 

section 301(a) and that the violation can be criminally 

prosecuted under section 309. The court noted that in 

defining -pollutant- in the Clean Water Act, Congress had 

explicitly stated that it was incorporating the definition of 

-refuse- under the Clean Water Act's predecessor, section 13 

of the Rivers and Harbors Act of 1899, commonly known as the 

Refuse Act, 33 U.S.C. § 407. The court examined the Senate 

Report accompanying the 1972 amendments that added the 

definition of -pollutant- to the Clean Water Act, and found 

that the committee extracted the definition of pollutant from 

the Refuse Act and in so doing, permitted only specific 

exemptions from the term: sewage from vessels and water, gas 

or other materials associated with the secondary recovery of 
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oil. ~ S. Rep. No. 414, 92d Cong., 1st Sess. 76, reprinted 

in 1972 U.S. Code Congo & Admin. News 3668, 3742. 

Exxon Shipping has cited no case in which oil has been 

held not to be a pollutant. Indeed, the Hamel case has been 

cited with approval by numerous other courts, including the 

Ninth Circuit. See Chevron U.S.A .. Inc. V. Hammond, 726 F.2d 

483, 490-491 n.9 (9th Cir. 1984); United States v. Frezzo 

Bros .. Inc., 602 F.2d 1123, 1127 (3rd cir. 1979); See also, 

Guilford Industries. Inc. V. Liberty Mutual Insurance Co., 

688 F. Supp. 792 (D. Me. 1988). Even prior to the 1972 

amendments to the Clean Water Act, the Supreme Court had 

interpreted § 407 of the Refuse Act, which in large part was 

a predecessor to the Clean Water Act, to prohibit discharges 

of oil. United States v. Standard oil Co., 384 U.S. 224 

(1966). Thus, at the time that Congress added the definition 

of wpollutant W into the Clean Water Act, it was clear that 

the definition included oil. 

The definition of -pollutant- in section 502(6) of the 

Act is intentionally broad. See~, Natural Resources 

Defense Council. Inc. v. U.S. Environmental Protection 

Agency, 859 F.2d 156, 189 (D.C. Cir. 1988) (-the term 

'pollutant' includes industrial, municipal, and agricUltural 

waste. Any discharge to which a toxicity limit could be 

applied would seem to fall within this broad definition-) . 

The courts have consistently interpreted the definition of 

wpollutantW broadly to further the purpose of the Act to 
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eliminate pollution. United States v. Hamel, 551 F.2d at 110 

(-broad W definition of pollutant). Exceptions to the 

definition are construed narrowly. u.s. Steel v. Train, 556 

F.2d 822, 852 (7th Cir. 1977). This is consistent with the 

principle that the Act should be interpreted to further its 

goals and underlying policies, as set forth in the 

legislative history. See, ~., Natural Resources Defense 

council v. Costle, 564 F.2d 573, 579 (D.C. Cir. 1977) (-We 

think the statute must be given a reasonable interpretation, 

not parsed and dissected with the meticulous technicality 

applied in testing a common law indictment or deed creating 

an estate in fee-tail. W) Indeed, the Ninth Circuit has 

declared that the courts Wmust consider the statutory scheme 

as a whole, including the object and policies contained 

within.- United States v. City of Redwood City, 640 F.2d 

963, 969 (9th Cir. 1981) .11 

The legislative history of the Act confirms that 

Congress considered oil to be a pollutant for purposes of 

section 301(a). Congress noted that section 311, which deals 

with oil spills, could be interpreted to prohibit discharges 

permitted under the National Pollutant Discharge Elimination 

11 The fact that this is a criminal case does not affect the 
broad construction afforded remedial statutes designed to 
protect pUblic rights. See United States' Memorandum in 
Support of Opposition to Motion of Exxon Corporation to 
Dismiss All Counts Insofar as They Attempt to Charge Offenses 
Based on Vicarious Liability, Section III. F. Rule of Lenity 
Does Not Bar Imposition of Agency Liability on Exxon. 



12
 

System (WNPDESW) program. Accordingly, it stated that the 

provisions of section 311 

are not intended to apply to the discharge of oil from 

any onshore or offshore facility, which discharge is 

not in harmful quant~ties and is pursuant to, and not 

in violation of, a permit issued to such facility 

under section 402 of this Act. 

S. Conf. Rep. 1236, 92d Cong., 2d Sess. 134, reprinted in 

1972 U.S. Code Congo & Admin. News 3776, 3811 (emphasis 

added). NPDES permits are issued under section 402 to 

authorize discharges of pollutants that would otherwise be 

prohibited by section 301(a). Thus, by providing that 

section 402 permits could be issued for discharges of oil, 

Congress implicitly recognized that oil is a pollutant under 

section 301(a). See United States v. Hamel, 551 F.2d at 112. 

Given the clear legislative intent to incorporate the 

prohibitions of the Refuse Act into the Clean Water Act, the 

Supreme Court's interpretation of wrefuse w to include oil, 

and the legislative history cited above, the Hamel court 

concluded that gasoline is a pollutant under S 502, although 

as the court noted, neither oil nor gasoline is specifically 

enumerated as such in the definition. i ! 

i! With regard to the absence of such specific enumeration, 
the court said 

We do not, however, read the failure to do so as an 
intent to exclude these materials from the Act. On 
the contrary, we conceive the employment of the broad 

(continued ... ) 
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Exxon Shipping attempts to create a distinction between 

oil that is intentionally discharged as a waste, which it 

apparently concedes is a pollutant, and oil that is carried 

by a vessel in transit. Motion of Defendant Exxon Shipping 

Company to Dismiss Count One for Failure to Charge an 

Offense, pp. 27-28 (hereinafter -Def. Memo-). There is no 

support in the statute or in the case law for this 

distinction. The definition of -pollutant- gives no 

indication that oil discharged from vessels is to be exempte 

from its broad reach. See 33 U.S.C. § 1362(6). On the 

contrary, the statute provides for only two exemptions from 

the definition of "pollutant-: (1) sewage discharged from a 

vessel and (2) water or gas associated with the production 0 

oil or gas which is injected into or disposed of in a well. 

The very explicitness of these narrowly drawn exemptions 

indicates that Congress chose to carefully circumscribe the
 

materials which would not be considered a pollutant.
 

Obviously, if the definition did not include material
 

discharged from vessels, the explicit exemption for sewage
 

~/( ... continued)
 
generic terms as an expression of congressional intent
 
to encompass at the minimum what was covered under the
 
Refuse Act of 1899.
 

United States v. Hamel, supra, at 110. 

The conclusion that oil is a pollutant for purposes of 
the Clean Water Act is further supported by a recent EPA 
administrative decision, Matter of Chevron U.S.A., Inc., No. 
IX-FY88-54, slip Ope (Environmental Protection Agency, May 3, 
1990) (Attachment B), holding that an oil pipeline rupture 
constituted discharge of a pollutant under § 301(a). 
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discharged from a vessel would have been unnecessary. 

Furthermore, there is no distinction in the statute between 

oil spilled in transit and intentional discharges of waste 

oil. In United states v. Standard Oil Co., supra, the 

Supreme Court upheld an indictment under the Refuse Act for a 

spill of commercially valuable aviation gasoline that was 

discharged when a shutoff valve was accidentally left open. 

384 U.S. at 229-230. The Court rejected the argument that 

the Refuse Act distinguished between discharges of waste oil 

and spills of commercially valuable product, observing that 

-[o)il is oil and whether usable or not by industrial 

standards it has the same deleterious effect on waterways. 

In either case, its presence is both a menace to navigation 

and a pollutant.- 384 U.S. at 226. A similar distinction 

under the Clean Water Act, which as shown above incorporates 

the Refuse Act definition, should clearly be rejected here as 

well. Exxon Shipping's effort to insert this distinction 

into the statute ignores the fact that Congress has already 

established the necessary mens rea for liability under the 

Clean Water Act. The question is not whether the Valdez 

spill was accidental, but rather whether it was caused by 

negligent and unlawful conduct on Exxon Shipping's part. 

These principles underscore the true meaning of 

National Wildlife Federation v. Gorsuch, 693 F.2d 156 (D.C. 

Cir. 1982), which is misinterpreted in Exxon Shipping's 

Memorandum. Exxon Shipping cites the case for the 
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proposition that the definition of ~pollutant~ must be 

interpreted narrowly, and limited to the specific items 

listed in the definition. ~ Def. Memo at 31. In reality, 

NWF stands for the proposition that Congress entrusted EPA 

with reasonable discretion over the definition of 

~pollutant." 693 F.2d at 173-174, 175. ~Given this focused 

legislative intent concerning deference to EPA's 

interpretation of these definitional provisions, we must 

accept that interpretation unless it is manifestly 

unreasonable." 693 F.2d at 174. In NWF, EPA tooK the 

position that certain water quality problems caused by dams 

did not constitute ~addition~ of pollutants from point 

sources within the meaning of the Act. The court did not, in 

fact, decide whether the list of items in the definition of 

~pollutant" was exclusive, but only whether EPA had made a 

reasonable interpretation of the definition in its policy on 

dams. See 693 F.2d at 174 n.56. 

Thus, NWF supports the United States' position here. 

As the D.C. Circuit observed, Congress intended that EPA have 

at least some discretion over the definition of pollutant. 

EPA has decided that accidental oil spills constitute a 

violation of section 301(a). This interpretation is 

controlling because it is not only reasonable, but indeed 

essential to discourage negligence in the handling and 

transportation of oil, which causes severe contamination of 

our waters when spilled. 
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Thus, both case law and agency interpretation uniformly 

support the conclusion that oil is a pollutant for purposes 

of section 301(a) of the Act. Exxon Shipping has not cited a 

single case to the contrary. Accordingly, there can be no 

legitimate dispute that the, oil discharged from the Exxon 

Valdez is a pollutant for purposes of the Act. It would defy 

the terms of the statute, all case law interpreting those 

terms, and common sense to conclude otherwise. 

B. The Exxon Valdez is a Point Source 

The definition of wpoint source* in section 502(14) of 

the Act, 33 U.S.C. § 1362(14}, includes Wany discernable, 

confined and discrete conveyance, including but not limited 

to any. discrete fissure, container,. or vessel. w 

Thus, the statute explicitly includes as point sources the 

Exxon Valdez, its oil storage tanks and the fissures in its 

hull through which the oil was discharged. 

Nevertheless, Exxon Shipping argues that the Exxon 

Valdez is not a wpoint source w within the meaning of the Act 

and that therefore, the discharge of oil from it was not a 

violation of § 301(a). Exxon Shipping makes three basic 

arguments. First, Exxon Shipping argues that vessels can be 

point sources only when -designed to function w as waste 

disposal facilities. See Def. Memo at 21-22. Second, Exxon 

Shipping argues that only those vessels that are SUbject to 

the NPDES permitting requirements of § 402(a) of the Act can 

be considered point sources. Def. Memo at 23. It contends 
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that sections 301(a) and 309 of the Act are designed only nto 

prescribe and enforce technology-based effluent limitations, 

continuous or intermittent waste streams from facilities . . 

• Def. Hemo at 14; ~ sl2Q Def. Hemo at 15-16. Therefore, 

it concludes that section 301(a) cannot be used to prosecute 

for a discharge that does not involve an NPDES permit. 

Third, Exxon Shipping interprets EPA's decision not to 

regulate discharges -incidental to the normal operation of a 

vessel,n 40 C.F.R. § 122.3(a), as evidence that vessels are 

not point sources when transporting oil. Def. Memo at 23-25. 

Each of these contentions is completely erroneous. 

Exxon Shipping's argument that the definition of point 

source requires that a vessel be designed to intentionally 

discharge waste is without merit. See Def. Memo at 21-22. 

In the leading case, United States v. Earth Sciences, 599 

F.2d 368 (lOth Cir. 1979), the court held that a gold 

leaching process, which utilized a system of sumps, ditches, 

hoses and pumps, constituted a point source and was therefore 

subject to the Clean Water Act enforcement regulations. This 

was true even though the discharge of the pollutants in 

question was due to an unanticipated snow melt which carried 

the pollutants into navigable waters. The court interpreted 

the statute broadly in refusing to exempt from regulation any 

activity that emits pollution from an identifiable point. 

559 F.2d at 373-374. The court rejected the argument that 
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only intentional discharges of pollutants are subject to the 

Act and that accidental discharges are exempt. ~. 

similarly, in Sierra Club v. Abston Construction Co., 

1D£., 620 F.2d 41, 45 (5th Cir. 1980), the court held that a 

point source of pollution ~as present where miners had merely 

collected rocks and designed spoils piles which resulted in 

discharges from ditches and gullies when it rained. 2/ 

Exxon Shipping's second argument, that section 301(a) 

applies only to enforcement of NPDES permits, is similarly 

flawed. The fundamental purpose of the Act is -to restore 

and maintain the chemical, physical, and biological integrity 

of the nation's waters.- 33 U.S.C. § 1251(a). The Act's 

-ultimate objective- is -to eliminate the discharge of 

pollutants into navigable waters .... - Natural Resources 

Defense Council v. Costle, 568 F.2d 1369, 1373 (D.C. Cir. 

1977). Section 301(a) is the centerpiece of this program. 

Section 301(a) is a -total prohibition- of pollutant 

discharges. 568 F.2d at 1374. Congress recognized, however, 

that it would be impossible for some sources to immediately 

~/ See also, United States v. M.C.C. of Florida, Inc., 772 
F.2d 1501, 1505-06 (11th Cir. 1985), vac'd on other grounds, 
481 U.S. 1034 (1987) (tugs that resuspended sediment with 
propellers were point sources -since the Act specifically 
includes vessels within the meaning of that term-); United 
States v. Tom-Kat Development. Inc., 614 F. Supp. 613, 614 
(D. Alaska 1988) (-Every identifiable point that emits
 
pollution is a point source ... -); O'Leary v. Moyer's
 
Landfill, Inc., 523 F. Supp. 642, 655 (E.D. Pa. 1981)
 
(definition of -point source- has -nothing to do with intent 
of the operators-). 
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eliminate pollutant discharges without shutting down and 

causing massive economic dislocation. Therefore, Congress 

provided specific exemptions in section 301(a) for discharges 

authorized by EPA under the NPDES program, which is designed 

to progressively eliminate pollutant discharges into the 

nation's waters from facilities regularly discharging 

pollutants in the regular course of operations. In this 

regard, it is useful to remember what the initials WNPDESW 

represent: WNational Pollutant Discharge Elimination System. w 

33 U.S.C. § 1342. The NPDES system is designed to gradually 

eliminate pollution by making it unlawful to discharge a 

pollutant unless a prior permit is obtained under specified 

terms. The touchstone of the NPDES program is that 

those needing to use the waters for waste distribution 

must seek and obtain a permit to discharge that waste, 

with the quantity and quality of the discharge 

regulated. The concept of a point source was designed 

to further this scheme by embracing the broadest 

possible definition of any identifiable conveyance 

from which pollutants might enter the waters of the
 

United states.
 

United states v. Earth Sciences, 599 F.2d at 373.
 

Thus, discharges that are not necessary to the 

continuance of a facility's operation, like oil spills, are 

not given permits under the NPDES program, and therefore are 

completely prohibited by section 301(a). Where it is 
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impossible to immediately eliminate discharges, NPDES permits 

sUbject the discharger to increasingly stringent effluent 

limitations. EPA Whas discretion either to issue a permit or 

to leave the discharger sUbject to the total proscription of 

§ 301.· Natural Resources Defense Council. Inc. v. Costle, 

568 F.2d at 1375. oil spills from vessels are eminently 

preventable. Therefore, they do not fall into the category 

of ·needing to use the waters for waste distribution· such 

that a permit could be issued for the regulated wdischarge· 

of oil from the vessel. Accordingly, EPA does not issue 

NPOES permits for oil spills from vessels, and they are 

subject to the wtotal proscription· of section 301(a). The 

fact that an NPOES permit is not available for a given 

discharge is irrelevant to the issue of whether the facility 

from which the discharge occurs is a point source. As the 

Supreme Court stated in Weinberger v. Romero-Barcelo, 456 

U.S.	 305, 309 (1982),
 

[T]he release of ordnance from aircraft or from ships
 

into navigable waters is a discharge of pollutants,
 

even though the EPA had not promulgated any
 

regulations setting effluent levels or providing for
 

the issuance of an NPDES permit for this category of
 

pollutants.
 

456	 U.S. at 309. 

An argument similar to Exxon Shipping's was rejected by 

the Third Circuit in the case of United States v. Frezzo 
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Bros .. Inc., 602 F.2d 1123, 1128 (3rd cir. 1979). Relying on 

Hamel, the Court held that the promulgation of effluent 

standards under the Act is not a prerequisite to the 

maintenance of a criminal action under SJ09, based on a 

violation of §301. The defendants in Frezzo Bros. argued 

that since EPA had not promulgated effluent standards for the 

compost manufacturing business in which they were engaged, 

they could not have violated §301 for an unlawful discharge. 

Id. at 1127. The Court disagreed. In interpreting the 

statute "in a fashion that best effectuates the policies of 

the Act," the Court stated: 

We see nothing impermissible with allowing the 

Government to enforce the Act by invoking 

§1311(a), even if no effluent limitations have 

been promulgated for the particular business 

charged with polluting. Without this 

flexibility, numerous industries not yet 

considered as serious threats to the environment 

may escape administrative, civil, or criminal 

sanctions merely because the EPA has not estab­

lished effluent limitations. Thus, dangerous 

pollutants could be continually injected into the 

water solely because the administrative process 

has not yet had the opportunity to fix specific 

effluent limitations. Such a result would be 

inconsistent with the policy of the Act. 
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The Exxon Valdez's status as a point source is further 

demonstrated by the impossibility of classifying it as a 

-nonpoint sourcew within the meaning of the Act. Nonpoint 

sources of pollution are tnose which are wvirtually 

impossible to isolate to one polluter- and therefore, 

incapable of permitting. Earth Sciences, 599 F.2d at 371. 

Congress considered nonpoint source pollution to include such 

phenomena as *disparate runoff caused primarily by rainfall 

around activities that employ or cause pollutants. w 599 F.2d 

at 373. 

Thus, nonpoint sources of pollution are cumulative 

activities which are not easily traceable and for which a 

permitting system is not practical. In contrast, 

identifiable, wdiscernable, confined and discrete 

conveyances, including ... vessels* are point sources. 33 

U.S.C. § 1362(14). Where point source discharges can be
 

eliminated, they are sUbject to *total proscription w under
 

section 301(a). Where they cannot be eliminated, they are
 

controlled under the NPDES program.
 

~I The courts have repeatedly found violations of section 
301(a) at facilities that were not required to have NPDES 
permits. See United States v. Earth Sciences. Inc., supra; 
O'Leary v. Moyer's Landfill. Inc., supra; Fishel 
v.westinghouse Electric Corp., 640 F. Supp. 442 (M.D. Pa.). 
In Matter of Chevron U.S.A .. Inc., No. IX-FY88-54, slip. op., 
(EPA May 3, 1990) (Attachment B), the Presiding Officer 
rejected the very argument raised by Exxon Shipping here, 
concluding that section 301(a) reaches unanticipated, 
accidental discharges of oil from facilities that would not 
have needed NPDES permits. Slip op. at 18. 
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Exxon Shipping appears to believe that it qualifies for 

exclusion from the NPDES program based on regulations 

exempting discharges from vessels -incidental to the normal 

operation of a vessel.- 40 C.F.R. S 122.3(a); see Def. Memo 

at 23. Surely Exxon Shipping itself does not consider an oil 

spill of close to 11 million gallons -normal operation~ of a 

vessel. 

Therefore, Exxon Shipping's argument that the Exxon 

Valdez is not a point source because it was designed for 

transportation and that an -accidental W release does not 

constitute a discharge within the meaning of §301(a) must 

fail. The focus for the definition of point source does not 

depend on the design purposes of the discharging conveyance 

or on whether the discharge was accidental, but rather on 

whether the pollutant was discharged from an identifiable 

point, a criterion clearly met by the leaking Exxon Valdez. 

II.	 THE CIVIL LIABILITY PROVISIONS OF SECTION 311
 
OF THE ACT DO NOT PREEMPT CRIMINAL LIABILITY
 
FOR OIL SPILLS UNDER SECTION 309 OF THE ACT
 

As demonstrated above, the Exxon Valdez oil spill comes 

within the statutory definition of the offense of 

unauthorized discharge of pollutants. Exxon Shipping asks 

this Court to ignore the language of the statute, and to 

exempt it from criminal liability for oil spills, on the 

ground that congress intended civil liability under section 

311 of the Act to be the government's exclusive remedy for 

oil spills. 
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For obvious tactical reasons, Exxon Shipping frames its 

arguments as a challenge to imposition of criminal liability 

for negligent discharge of oil. But there should be no 

misunderstanding regarding the implications of these 

arguments. Criminal liability under S 309 for either 

negligent ~ knowing discharges of oil or hazardous 

substances is premised on violation of S 301(a)'s prohibition 

of unauthorized discharges of pollutants. 33 U.S.C. S 

1319(c). Thus, if oil or hazardous substance spills are 

subject only to civil liability under S 311, and do not come 

within the terms of S301(a), there is no criminal liability 

under the Act for discharges of oil or hazardous substances 

whatsoever. Exxon Shipping is in effect arguing that while 

Congress provided criminal liability for failure to report an 

oil or hazardous substance spill, see 33 U.S.C. S1321(b), it 

decided not to impose any criminal liability for the 

discharge itself, no matter how large and devastating to the 

environment, no matter how negligent or knowing. 11 

II In response to this obvious flaw in its analysis, 
Exxon offers the D2n sequitur that ·criminal liability for 
negligent failure to comply with effluent limitations was the 
only effective way to ensure compliance with the elaborate 
permitting requirements associated with the NPDES,w W[b]ut 
negligent operation of vessels leading to accidental spills 
does not involve the permitting process.· Def. Memo at 19. 
Exxon does not explain why it is necessary to sUbject the 
smallest mom-and-pop discharger to potential criminal 
liability for violating an effluent limitation in its NPDES 
permit, but it is unnecessary to thus burden the operator of 
an oil tanker carrying millions of gallons of oil that can 
kill tens of thousands of sea birds and marine mammals and 
foul thousands of miles of shoreline. 
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This absurd result is belied by the language of the 

statute, its purpose and the relevant legislative history. 

First of all, as demonstrated above, section 301(a) of the 

Act flatly prohibits unauthorized discharges such as the 

Exxon Valdez oil spill, and,section 309 of the Act explicitly 

sUbjects violations of section 301(a) to criminal sanctions. 

Nowhere does the Act exempt oil spills from these provisions. 

If, as Exxon Shipping asserts, Congress intended §311 to 

preempt § 301(a), why did it not say so in either section? 

Further, the applicability of §301 and §309 to oil 

spills is clearly indicated by the language of §311. The 

treatment of civil penalties under the Act further 

demonstrates that sections 301(a), 309 and 311 all apply to 

oil spills~ Exxon Shipping argues that Congress intended § 

311 to be the "exclusive source of regulation under the CWA 

for oil spills." Def. Memo at 17. But the plain language of 

the statute refutes this argument: §311(b) (6) (E) provides 

that "[c]ivil penalties shall not be assessed under both this 

section and S 309 for the same discharge." This language is 

mirrored at §309(g) (6) (A) (i) of the Act, which provides that 

any administrative action taken under subsection (g) "shall 

not be the SUbject of a civil penalty action under subsection 

(d) of this section or section 1321(b) [311(b)] of this title 

or section 1365 of this title." 33 U.S.C. §1319(g) (6) (A) (i). 

Thus, in prohibiting EPA from pursuing civil penalties 

under both sections 309(g) and 311(b), the statute clearly 
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contemplates that an election of administrative remedies 

under § 311 or § 309 is available. Similarly, § J11(b) (6) (c) 

proscribes civil penalty assessments under both § 311 and § 

309 -- requiring, again, an election of remedies for oil 

spills. If, as Exxon Shipping argues, 5 311 is the exclusive 

remedy available for unauthorized discharges of oil, the 

cross references in 55 309 and 311 would be superfluous. 

Obviously, statutory construction that renders certain 

provisions of a statute superfluous or insignificant is 

disfavored. See, ~., United states v. Handy, 761 F.2d 

1279, 1280 (9th Cir. 1985) .1/ These provisions demonstrate 

that, even in the field of civil liability, Congress did not 

intend that §311 preempt remedies under other sections of the 

statute;. s.pecifically section 301 (a) . 

Exxon Shipping attempts to turn this statutory analysis 

on its head by arguing that if Congress had intended to make 

a discharge of oil a crime, it would have provided criminal 

1/ A number of courts have held that section 311 
preempts maritime tort theories for government recovery of 
costs incurred in cleaning up oil spills. United States v. 
pixie Carriers, 627 F.2d 736, 742 (5th Cir. 1980) i United 
States v. M/V Big Sam, 681 F.2d 432, 441-442 (5th Cir. 1982); 
Matter of Oswego Barge, 664 F.2d 327, 344 (2d Cir. 1981) etc. 
The Ninth Circuit, however, has suggested that maritime tort 
theories survive section 311. ~ City of Redwood City, 640 
F.2d 963, 970 (9th Cir. 1980). In any event, these cases are 
irrelevant to the issues in this case. They deal with 
preemption of maritime torts by comprehensive statutory 
regulation inconsistent with the maritime tort regime. Here, 
in contrast, complementary sections of the same statute are 
involved. Section 311 does not sUbstantively address 
criminal liability for oil spills, but leaves criminal 
sanctions to section 309. 
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penalties in section 311. Def. Memo at 13. This ignores the 

fact that section 311 is, with one exception, which clearly 

supports the united states' position here, exclusively 

devoted to cleanup and civil liability issues. Congress had 

already prohibited unauthorized discharges in section 301(a), 

and provided criminal penalties in section 309. providing 

criminal penalties in section 311 would be redundant and 

simply create confusion. 

Next, Exxon Shipping argues that because section 

301(a)'s prohibition of unauthorized discharges does not 

refer to section 311 as an exemption, that section 301(a) was 

not intended to apply to oil spills at all. Def. Memo at 14. 

Again, Exxon Shipping turns statutory interpretation on its 

head. Section 301(a) broadly prohibits discharges of 

pollutants, except where otherwise authorized by the Act. 

Section 301(a) does not list section 311 as a section 

authorizing pollutant discharge, because S311 does not 

authorize oil spills. On the contrary, it prohibits all 

unauthorized discharges. The fact that section 301(a) does 

not exempt oil spills from its broad reach is simply more 

evidence that in fact Congress did not intend to exempt oil 

spills from liability under that section. As noted above, if 

Congress had not intended oil spills to be sUbject to section 

301(a), it surely would have made provision for authorization 

of oil spills in section 311, and provided an exemption in 

section 301(a) cross-referencing those provisions, as it did 
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in every other case in which the Act authorizes the discharge 

of pollutants. if Moreover, Exxon Shipping's arguments ignore 

the Supreme Court's warning that W[i)t is at best treacherous 

to find in congressional silence alone the adoption of a 

controlling rule of law. w National Labor Relations Board v. 

Plasterers' Local Union No. 79, 404 U.S. 116, 129-130 (1971) 

(quoting Girouard v. United States, 328 U.S. 61, 69 (1946)). 

Exxon Shipping argues that the provision of criminal 

penalties in section 311 for failure to notify the government 

of oil spills, unlike the other sections of the Act referred 

to in section 309, indicates that Congress intended section 

311's criminal penalties to be exclusive, and that section 

309 should not be viewed as a wcatch-all enforcement 

mechanism to overridew section 311's criminal provisions. 

Def. Memo at 17. It is certainly true that criminal 

liability is addressed specifically in section 311 in 

connection with spill reporting requirements, which are 

intertwined with the cleanup regime established in section 

311. In order to facilitate rapid cleanup, Congress required 

that the person in charge of a vessel or facility report a 

spill to the government, or else face criminal penalties. 

2f Exxon characterizes as wabsurd,w any interpretation of the 
statute that would permit imposition of criminal liability 
for negligent discharges of oil in quantities not prohibited 
by section 311, which governs civil liability. Def. Memo at 
15. But it is certainly reasonable to criminalize negligent 
or willful discharges of oil or hazardous substances of any 
quantity, while providing a threshold of harm for invoking 
government cleanup authority and imposing strict liability 
for the costs of cleanup. 
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Failure to make a report does not constitute a discharge of a 

pollutant, and therefore a separate criminal provision was 

required. Because it is specific to the reporting 

requirement, it was placed with the reporting provisions in 

section 311, not the gener~l criminal liability provisions in 

section 309. The very existence of a separate provision 

limited to and concerning criminal liability for failure to 

report spills shows that Congress intended to address all 

other criminal liability for proscribed behavior in the other 

sections of the statute. That Congress chose to provide 

criminal penalties in section 311 for reporting violations is 

no indication that it intended to exempt oil spills from the 

rest of the Act, but in fact shows precisely the opposite. 

Here :s~tion 309 is not being used to ·override- section 311, 

but simply to provide criminal sanctions for matters n2t 

addressed by section 311 at all. Moreover, the notification 

provisions of section 311 recognize the availability of 

criminal sanctions for oil spills by providing use immunity 

for persons reporting spills. The section provides use 

immunity to persons that properly notify the government of an 

oil spill; notification will not be used in -ADY criminal 

~ .• (emphasis added). 33 U.S.C. S 1321(b) (5). This 

provision demonstrates Congressional intent to criminalize 

the act of the discharge itself, in addition to the act of a 

failure to notify. Obviously, use immunity for reporting of 
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discharges would be pointless if there were no criminal 

liability for oil spills.~/ 

Furthermore, Exxon Shipping's arguments contradict 

repeated statements by Congress recognizing that the Act 

imposes criminal liability _for oil spills. In amending the 

Act in 1978, Senator Stafford, the principal sponsor of the 

amendment, expressed concern that enhanced regulation of oil 

spills under section 311 might create incentives for spillers 

to route spills through outfalls SUbject to the NPDES 

program. 124 Congo Rec. S. 37683 (October 14, 1978) 

(statement of Senator Stafford) (Attachment C). He noted 

however, that -the availability of criminal sanctions under 

both sections 311 and 309 should operate to deter such 

avoidance schemes.- ~. (emphasis added). In the recent oil 

Pollution Act of 1990, P.L. No. 101-380, 104 Stat. 484, 

Congress amended S 309(c) of the CWA to explicitly provide 

for criminal liability for willful or negligent violations of 

S 311(b) (3) In connection with this amendment, Congress made 

clear that it intended to clarify and confirm its original 

intent that criminal sanctions be available for oil spills. 

~/ Exxon Shipping's arguments are also inconsistent with 
clearly expressed Congressional policy. Exxon Shipping's 
position would controvert the Congressional declaration that 
-it is the policy of the United States that there should be 
no discharges of oil or hazardous substances into or upon the 
navigable waters of the United States •... - 33 U.S.C. S 
1321(b) (1). Exxon Shipping does not explain how completely 
exempting massive oil or chemical spills from criminal 
liability, in contrast to the most minor violations of NPDES 
permits, would further this clearly stated policy. 
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Section 206(bl affirms recent court decisions to 

explicitly provide that violations of the 

prohibition on discharge of oil and hazardous sub­

stances are subject to the criminal penalties 

established under 5309 of the Act. This amendment 

is intended to resolve any ambiguity concerning 

the intent of Congress on this question. 

S.	 Rep. No. 94, 101st Cong., 1st Sess. 23 (Attachment D) 

(Emphasis supplied) .~I 

Exxon Shipping attempts to create a false dichotomy 

between sections 301(a) and 311 of the Act, argUing that 

section 311 was intended to completely occupy the field of 

oil pollution. lZl According to Exxon Shipping, section 

301(a) is designed to address violations of EPA's NPDES 

permit program, while section 311 is the exclusive mechanisa 

for controlling oil spills. See Def. Memo at 14-17. But as 

the Ninth Circuit has stated, the Act regulates oil pollution 

~I SUbsequent legislative history has persuasive value and
 
should be given significant weight in the construction of
 
previous legislation, particularly where it clarifies
 
legislative intent. See generally, NLBB v. Bell Aerospace
 
~, 416 U.S. 267, 275 (1974); Bell v. New Jersey, 461 U.S.
 
773, 784 (1983).
 

III Exxon Shipping also mistakenly asserts that preventive
 
regulations issued by the Coast Guard under section 311 to
 
regulate transport of oil somehow authorized the Exxon Valdez
 
oil spill, and indicate an intent to regulate oil spills
 
exclusively under section 311. First, these regulations do
 
not exclude all other law applicable to oil spills. Second,
 
Exxon Shipping has miscited the regulations. The provisions
 
relating to discharge of oil cited by Exxon Shipping, 33
 
C.F.R. S 151.11, implement the KARPOL convention and apply to 
ships in international waters, not waters of the United States. 
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·under two separate schemes,· section 311 and the NPDES 

program. Chevron U.S.A., Inc. v. Hammond, 726 F.2d 483, 490­

91 n.9 (9th Cir. 1984), In Chevron, the Ninth Circuit 

recognized that both parts of the Act apply to oil 

discharges. ~.11/ In Matter of Chevron U.S.A., Inc., No. 

IX-FY88-54, slip Opt (Environmental Protection Agency, May 3, 

1990) (Attachment B), the presiding Officer held that section 

311 was not the exclusive remedy for oil spills, but that 

unauthorized discharge of oil was also a violation of section 

301(a). Slip Opt at 15-16. 

Preemption of section 301(a) by section 311 is 

completely inconsistent with the structure of the statute. 

First, an examination of section 311 shows that ·the 

imposition of criminal sanctions outside of the section is 

explicitly acknOWledged.· United States v. Hamel, 551 F.2d 

at 112. As discussed above at p. 30, the provision of use 

immunity for persons reporting oil spills in section 311 

demonstrates that Congress contemplated criminal liability 

for the spill itself. 

Second, Exxon Shipping'S arguments ignore the 

complementary functions of sections 301(a) and 311. Exxon 

Shipping'S first fundamental mistake is to limit the reach of 

11/ The reference to the NPDES program necessarily implies 
the applicability of section 301(a), since NPDES permits are 
exceptions to section 301(a)'s prohibition of pollution, and 
can only be enforced through section 301(a). As discussed 
above at p. 22, where an NPDES permit is not appropriate, 
discharges remain SUbject to the total proscription of 
section 301(a). 
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section 301(a) to discharges sUbject to EPA's NPOES program. 

See Def. Memo at 3, 14-20. As discussed above at pp. 18 -23, 

section 301(a) covers both discharges sUbject to regulation 

under the NPOES program, and discharges like oil spills that 

are totally proscribed because they are preventable.11/ 

Exxon Shipping's second fundamental mistake is to fail 

to recognize that section 311 supplements section 301(a). It 

was never intended to replace it. The legislative history of 

5311 indicates: 

11/ Another example of Exxon Shipping's misleading use of 
irrelevant legislative history is its argument that the 1978 
amendments to the Act somehow demonstrate that section 311 is 
separate and inconsistent with the statutory regime 
established by section 301(a). Oef. Memo at 32-34. The 1978 
amendments were enacted in response to the decision in 
Manufac$uring Chemists Association v. Costle, 455 F. SUPP. 
968 (w.O. La. 1978), which enjoined implementation of EPA's 
hazardous substances spill control program, promulgated under 
section 311. The court found that this program impermissibly 
sUbjected facilities operating under NPOES permits to 
additional and potentially inconsistent duties under section 
311. Accordingly, the statute was amended to limit the 
applicability of section 311 to facilities regulated under 
the NPDES program by creating exceptions to 311, now codified 
at 33 U.S.C. 5 1321(a) (2). Thus, Exxon Shipping's 
interpretation is exactly backward: The 1978 amendments were 
not intended to limit the reach of section 301(a) to exclude 
oil spills, but to limit the applicability of section 311 to 
facilities regulated under NPOES. Congress did not, however, 
make any changes in the law relating to unpermitted, 
unauthorized discharges under section 301(a). Indeed, 
Senator Stafford, the principal sponsor of the amendments, 
explicitly recognized that oil spills could be sUbject to 
criminal sanctions under both sections 309 and 311. ~ 124 
Congo Rec. S 37683 (Oct. 14, 1978) (Attachment C). In Matter 
of Chevron, U.S.A., Inc., supra, the EPA Presiding Officer 
conducted an exhaustive analysis of the legislative history 
of the 1978 amendments and concluded that the amendments did 
not change the pre-existing law that prohibited unauthorized 
discharges of pollutants, including oil, under section 
301(a). Slip Op. at 15-16 (Attachment B). 
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that Congress was concerned with large oil spills 

as evidenced by the break-up of the tanker Torrey 

Canyon off the coast of England and the ruination 

of Santa Barbara's beaches by offshore drilling. 

H.R. Rep. No. 91-127, 1970, U.S. Code Congo , 

Admin. News pp. 2691, 2692. Seen in this light, 

the primary concern [of S 311] is the preservation 

of the environment, not the imposition of criminal 

penalties. 

United States V. Hamel, 551 F.2d at 112. Thus the court held 

that the civil liability provisions of S 311 did not preempt 

criminal liability under sections 301(a) and 309. In United 

States v. Ward, 448 U.S. 242 (1980), the Supreme Court 

acknowledged when examining whether the civil penalty imposed 

by § 311(b) (6) was so punitive as to be criminal in nature, 

that the conduct for which S 311 imposes civil penalties may 

be also criminally sanctionable. Courts which have 

considered the issue have unanimously come to the same 

conclusion. 

CONCLUSION 

Thus, Exxon Shipping's arguments that oil is not a 

pollutant, that the Exxon Valdez is not a point source and 

that section 311 somehow preempts section 301(a) are 

inconsistent with the language and structure of the Act and 

with relevant legislative history. Count One properly 

alleges unauthorized discharges of pollutants in violation of 
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section 301(a) of the Act. Exxon Shipping's motion to 

dismiss Count One of the Indictment should accordingly be 

denied. 

Dated this 0(0 of September, 1990, at Anchorage 

~~ .

~~~L-t 
CHARI;ES A. De MONACO J "­ ERIC W. NAGLE 
Assistant Chief Trial Attorney 
Environmental Crimes Section Environmental Crimes U.s. 
Department of Justice Section 

MARK B. HARMON MARK R. DAVIS
 
Trial Attorney Special Assistant U.S.
 
Environmental Crimes Section Attorney
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22. Requires all States to identify and classify their lakes according 
to eutrophic conditions and to establish procedures and to carry out 
methods to control and restore polluted lakes. $250.000.000 is authorized 
for this program. 

23. Adds new provisions for thermal di9Char~. The bill provides 
for continuing comprehensi\'e studies of the effects and methods of 
control of thermal discharges which shall consider costs., henefits, en­
,-ironmental impacts. and methods to minimize adverse effects and 
maximize the beneficial effects of thermal discharges. The results of 
the~~ studies. shall be reported within 1 year. The Administrator, is 
reqUIred to Issue proposed regulations for control of thermal dIS­
r'hllr~s within 1 year nfter enactment of the Act. Permits for thermal 
discharges are required as a part of the national discharge permit 
pro~m. 

24. Declares to be unlawfUl the discharge of any pollutant b:v Rny 
person except as specifically authorized in the bill. The bill establishes 
a Federal-State discharJte permit pro,rram. All permits issued under 
this program shall be consistent WIth the specific requirements of the 
bill, Including effluent limitations or other limitations, national stand­
ards of performance, toxic and pretreatment standards, and ocean dis­
charJre guidelines. 

25. Provides that upon enactment of this bill, no new permits will 
be issued under the 1899 Refuse Act. Permits previously l~ued under 
that Act will be considered to be permits under this new pro~am. 
Pendinp: applications under the Refuse Act pro~m would be trans­
ferred from the Corps of En¢neet"!l who are administering the 1899 
Refuse Act to the Environmental Protetcion" A.gency who would be 
initially responsible for the administration of the new program. 

:26. The Administrator shall promulgate guidelines which spell out 
the details of a State prognm which would be capable of managing 
the pennit pro~m. Those States which in the Administrator's judg­
ment have pro~ms which meet these guidelines would .assume the 
responsibility of managinp: the permit program in those States. In 
States which fail to meet the guidelines, the Administrator will carry 
on the pro~m. In the intenm, while the guidelines are being pro­
mul~tA!d, the AdministratDr may grant authority to those States that 
hav!' an adequate program to issue pennitB, except that in these cues 
all permits proposed to be issued would be subject to the review and 
approval of the Administntor. 

27. The pennit program includes the regulation of dischar~ into 
the navi~ble waters, territorial &ea, the waters of the contiguous 
zones, a.nd the oceans. 

28. Establishes provisions for citizen participation in enforcement 
of control requirements and regulations created by this bill. Anyone 
who has standing may initiate IL civil suit against any peMIOn who is 
llllr~d to be in violation of a Federal or State effluent standard or 
limitation or an order with respect to such a standard or limitation 
and may initiate a civil suit against the Administrator for failure to 
p4>rfonn a nondiscretionary act. The bill grants standing to citizens 
of the area having a direct interest which is or may be affected and 
to a ~up of persons which has been actively en~ged in the adminis­
trative p~f'SS and has thereby shown a special interest in the geo­
graphic area in controversy. 
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UNITED STATES
 
ENVIRONMENTAL PROTECTION AGENCY
 

REGION IX
 
1235 MISSION STREET
 

SAN FRANCISCO, CA 94103
 

6 IN THE f-mTTER OF 

7 CHEVRON U.S.A. Inc., 

8 Barbers Point Refinery, 
Honolult;. Ea\o.'aii 

Respondent 

) 

) DOCKET No. IX-FY88-54 
) 

) Proceeding to Assess Class 
) I Administrati'Je Penalty 
) Under Clean Water A~t. 

) Sect ~on' 30CJ (~l 

) 

) 

) 

1 

11 

12 
DEC::SION A.!m ORDER ON MO'!':ONS 

13 FOR StJj.I!~Y DECr SION 

O~ Oc:obe~ 6, 1~88, the ~nited States Envlro~~~~al ?~otec-

16 
agalnst Che·.;ron U.S ..~., Inc. '''Chevron'' or "Responce~:"\ pursuant 

1 ~ 

-' 
to sect.~on 309(9) 0: the Clean vlater Act ("CW1\" or ":::e Ae:"', 33 

U.S.C.	 § 1319(g). 7~e Complaint alleges that Chevro~ vlolated 
19 

section 301(a} of the Act, 33 U.S.C. 5 1311(a), by :he un­

authorized discharge of approximately 104,000 gallons of Jet-A 
21 

fuel into Waiawa Stream and Middle Loch, Pearl Harbor, Hawaii 
22 

from a	 rupture in a pipeline owned by Chevron U.S.A. Inc. which 
23 

runs from Chevron's Barbers Point Refinery to Chevron's marketing 
24 

facility at Pier 30 in Honolulu. EPA proposes to assess a Class 

I penalty of S10,OOO. 
26
 

27
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1 On November 3. 1988 Chevron filed a "Special ~ppearance and 

2 Request for Hearing" in which it alleged that EP~ lacks subject 

3 matter jurisdiction to assess a civil penalty under Section 

4 309(g) of the Act for the violation alleged in the administra­

5 tive complaint. On March 24, 1989 EP~ and Chevron each filed Mo­

6 tions for Summary Determination. 1 EPA filed a "Memorandum of Law 

7 in Opposition to Respondent's Motion ... " on April 28, 1989; Chev­

8 ron filed a "Reply Brief of Chevron U.S.A ... " on May 1,1989. 2 

9 Chevron a~gues that the AdmlnStrative Complalr.: should oe 

,

10 dismissed '~'lth prejudice because c:n oil spill caused by the unan­

11 tic:pated ~~pture of a pipeline that is not subJect to an NPDES 

12 permit may violate Section 311 of the Clean Water ACt, 33 U.S.C. 

~3 §1521, but does not vIolate Section 301(a) of the ACt, and Sec­

l~ tion 309(~' may not be used to enforce Section 311. EPA ar~ues 

:5 :hat :::e E':entS desc~ibed in t!1e Administrative COll.plaint co make 

16 out a violc~lon of SectIon 301(a) and therefore EPA has jurlsdic­

.. 
..,
I tion :~ br::-.g this action for an adminstrative penalty under Sec­

~8 tion 309(~~ of the ACt. 

19 

20 

21 

2Z 

1. Chevron's motion is captioned "Motion of Chevron U.S.A. Inc. 
for Summary Dismissal of 1>.dministrative Complaint." 

2. Procedures for issuance of Class I administrative penalty or­
ders under Section 309(9) of the Act are set forth in Guidance on 
Class I Clean Water bct Administratiye Penalty Procedures, dated 
July 27, 1987. Under section 126.104(f) of the Procedures a 
party may move for summary determination as to any issue on the 
basis that there is no genuine issue of material fact. 
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1 Regulatory BaSkground 

2 Following is a brief review of the provisions of the Clean 

3 Water Act at issue here: 

4 Section 30l(a) of the Clean Water Act, 33 
• 

u.s.c. S 1311(a), 

5 prohibits the discharge of any pollutant by any person, except in 

6 compliance with other terms of the Act: 

7 

8 

Except as in compliance with this sectio~, and 
sections 302, 306, 307, 318, 402 and 404 of 
this Act, the discharge of any pollutant by 
any person shall be unlawful. 

9 

10 

11 

12 

13 

The terms u5ed in Section 30Ua) are defined in Section 502, 

33 I";.S.C. § 1362. The term "discharge of 2. pollutan:" :s defined 

:n Section 502( 12), 33 U.S.C. § 1362(12), as 4 

... any addition of a pollutant to na~lgable 

waters from a point source .... 

1~ The :erm "poln:. source" 1S defined in Sectlon 502(1';, 33 U.S.C. 

15 5: :: 02 ( 1 4) as: 

16 

17 

18 

19 

20 

21 

any discernible, confined and discrete con­
veyance, inClUding but not limited to any 
pipe, ditch, channel, tunne~, conduit, ~el:. 

discrete fissure, container, rolling stock. 
concentrated animal feeding operation, or ~es­
sel or other floating craft, from which po~­
lutants are or may be discharged. This term 
does not include agriCUltural stormwater d~s­
charges and return flows from irrigated 
agriCUlture. 

22 

23 
-------------------­
3. The only section relevant here is Section 402, 33 U.S.C. § 
1342, under which EPA issues National Pollutant Discharge 
Elimination System (NPDES) permits which authorize the holder to 
discharge pollutants in compliance with the terms of the permit. 

4. wDischarge" is defined in Section 502(16) by 
term "discharge of a pollutant." 

reference to the 

..... 
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1 The term -pollutant- is defined in Section 502(6), 33 U.S.C_ 

2 S 1362(6)	 as: 

3	 dredged spoil, solid waste, incinerator
 
residue, sewage, garbage, sewage sludge, muni­


4	 tions, chemical wastes, biological materials,
 
radioactive materials, heat, wrecked or dis­

carded equipment, rock, sand, cellar dirt and
 
industrial, municipal, and agricultural waste
 

6 discharged into water. ~is term does not
 
mean (~) "sewage from vessels" within the
 

7 meaning of section 1322 of this title; or (8)
 
~ater, gas, or other material which is in­


8 jected into a well to facilitate production of"
 
o~l or ga!::. or \Jater derived in association
 

9 ~ith oil or gas production and disposed of in
 
o ~ell, if the well used either to facilitate 
~~oduction or for disposal purposes is ap­
?:-oved by authority of t.he Stat~ in \.,Ihich tl1e 

11	 ~ell is located, and if such State determInes 
:~at such injec~ion or disposal ~ill not 

12 result in the degradation of ground or su~face 

':cter reso·urces. 
13 

;'ltl;ou,;~ n12~ther "o~~" nor "petroleum proc.ucts" are speCl:'lcally 
14 

incl'..lce= ::: :he def:'::ition of "pollutant" under SeCtIOn 502. case 

1a"" has in:er;:>reted :he definition to inc'::''-lde pe~roleun. I":.S. v. 
16 

Standard Q:~ CQ., 38,; u.S. 224,86 S.Ct. :427, 16 L.Ed. 2d .. 92 
17 

11966}; U.S. 'J. Harnel, 551 F.2d 107 (6th Cir. 1977). 
18 

Section 301(a) is enforced using Section 309 of the ACt, 
19 

~hich prov:des civil jUdicial penalties at Sec~ion 309(bl. 

criminal penalties under Section 309(c), and Class I and Class II 
21 

administrative penalties under Section 309(g). Class I ad­
22 

minstra~ive penalties under Section 309(g)(2)(~) may not exceed 
23 

SlO,OOO per violation. 
24 

The Clean Water ~ct regulates oil and hazardous substances 

specifically in Section 311, 33 U.S.C. S 1321.
 
26
 

27 
... _-=-.~ ..' 

--.-. ­
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1 Section 311~b)(3) prohibits the discharge of oil as follows: 

Z The discharge of oil or hazardous sUbstances 
(1) into or upon the navigable waters of the
 

3 United States, adjoining shorelines, or into
 
or upon the waters of the contiguous zone,
 

4 ... in such quantities as may be harmful as
 
determined by the President under paragraph
 

S (4) of this subsection, is prohibited, except
 
where permitted in quantities and at times
 

, and locations or under such ~ircumstances as
 
the President may, by regulation, determine
 

7 not to be harmful ....
 

i Certain terms, including "discharge", are defined differently for 

, the purroses of Sectlon 311 (han for the rest of SUbc~apte~ J. 

10 SeCtIQn 31l<aH2) defines "di~charge" for the p'.1:-poses of 

l~ SectlCn 311 as follo~s: 

1Z " [D] i schar~e" inc ludes but is not lirnI ted :0, any 
spilling, leaking, pumping, pour:ng, emit::~g, emp(Y1n~ 

13 or dumping, but excludes (A) discharges in complIance 
"'ith a perrr.lt under section 402 of this Ac:. (Sl d1S­

l~ charges res~lting from circumstances ident::ied and 
reviewed a~c made a part of the ?Ublic recc:-d ~lth 

15 respect to 2 permit issued or modified unCEr seC:Ion 
402 of :his ACt, and subJect t.o c. conditic:". In s~c:-'. c 

16 permit, and Ie) continuous or ant.icipated :~t.erm1t.:ent 

discharges from a point source, identified :n 0 ?ermlt. 
11 application under section 402 of this ACt, ~hIC~ are 

caused by e~ents occurring "'ith:n the scope of ~elevan: 

lR operatIng or treatment systems. 

19 The ~~finition of "disCharge" applicable to Section 211 t.hus does 

20 not require a discharge to be from a "point source", In contrast 

21 to the corresponding definition in Section 502 of "disCharge of a 

22 pollutant" which applies to Section 30l(a). 

23 Section 311 contains its own enforcement provision at. Sec­

24 tion 31l(b){6)(~), which provides that the U.S. Coast Guard may 

2S assess an administrative penalty of not more than S5,OOO for each 

26 

27 
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1 violation of Section 311. 5 

2 Chevron's Arguments 

3 Chevron makes three interrelated arguments: 

4 (1) That Section 311 is the exclusive remedy under the 

5 Clean Water Act for oil spills of the type at issue here; 

6 (2) That Section 309(g) is not available to remedy viola­

7 tions of Section 311;6 and 

8 (3) That the oil spill at issue here is not a violation of 

9 Section 30:(a) because this spill is not a "disc~arge of a pol­

10 lutant" from a "point source" as those terms are defined in Sec­

11 t ions 502 ( ::) and (14). 

12 Consequently, Chevron concludes, the U.S. Coast Guard could 

13 have brought an administrative enforcement actlon :or this oil 

It: spill unde:- Section 31l<b)16)(A), but EPA cannot b~'~ng an ad­

15 ministrati~e enforcement action under Section 3091Sl (1) (A), be­

16 cause Sect:on 309 is not available for a violat:on of SectlOn 311 

.!.'7 and:;o \·io:'ation of Secticn 3011a) has occurred. 

18 

19 

20 

21 

5. The civil jUdicial enforcement authority in Section 
3ll(b)(6)(B) is applicable only to hazardous substances, not to 
oil. 44 F.R. 50766,50774 (August 29,1979) 

6. EPA and Chevron apparently agree that Section 309(g) is not an 
available enforcement mechanism for violations of Section 311. 
EPA's complaint charges only a violation of Section 301(a), not 
Section 311. As explained above, the administrative penalty 
provisions of Section 311 are enforced by the U.S. Coast Guard, 
not EPA. 
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(1) Is Section 311 of the Clean Water Act the eXClusive 

2 remedy for oil spillS of the type at issue in this case? 

3 Chevron argues that for "classic oil spills," Which it 

4 claims this to be, the 1978 amendments to the Clean Water ~ct 

5 show legislative intent to allow enforcement activitles only un­

6 der Section 311, not under Section 301(a) and Section 309(91.7 

7 Chevron asserts that prior to the decision in Manufacturinc 

8 Chemists ~ssociation v. Costle, 455 F.Supp. 968, 980 (W.D:La. 

9 i9781 enjoining the implementation of EP~'s SectlOn j11 proSram. 

10 it Io.'as "at best unclear" \:hether diSCharges of oil loiere subJeCt 

11 to Section 301(a) as well as to Section 311. and ar~ues tr.a: the 

1.2 1978 amendments, ....hich ....ere proposed as a dlreCt result of :lle 

13 Court's injunctionS, clarified the la.... in that respect. 9 

14 

15 

7. r·:otion of Chevron U.S,A. at pp.S-8. Chevron does not o.r:;:..:e
 
that Section 311 is the exclusive remedy for all 011 spills,
 
Replv Brief of Chevron U,S.b. at pp.2 and 15.
 

8. ~he 1978 amendments Changed the definition of the term 
"discharge" applicable to Section 311 by excluding certalr. Ci5­
charges that ....ere regulated by the NPDES permit system unc~r Sec­
tion 402. Those exclusions are: 

... (A) discharges in compliance with a permit under 
section 402 of this Act, (B) diSCharges reSUlting from 
circumstances identified and reviewed and made a part 
of the public record with respect to a permit issued or 
modified under section 402 of this Act, and SUbject to 
a condition in such a permit, and (C) continuous or an­
ticipated intermittent discharges from a point source, 
identified in a permit application under section 402 of 
this Act, which are caused by events occurring ~ith the 
scope of relevant operating or treatment systems. 

33 U.S.C. S 1321(a)(2). 

9. Motion of cn.yroD U.S.A. at pp.4 and S. 
~_.~9i
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-=--:~~~ ..... ......~..':"' ..
~1 ".. 



-_• ., e. ­'_. 
1 Chevro~ bases its argument primarily on state.ents made 

2 Ouring the floor debate in Congress by Senator StafforO, the lead 

3 Senate sponsor of the legislation. For example, Senator Stafford 

4 explained the purpose of the proposed amendments as follows: 

5 In the amendment adding a new definition of
 
discharge for purposes of section 311, ye are
 

6 attempting to Oraw a line between the provi­

sions of the act under sections 301, 304, 402
 

7 regUlating chronic diSCharges and 311 dealing
 
with spillS. At the extremes it is relatively
 

8	 easy to focus on the difference but it can-be­

co~e complicated. The concept ,can be sum­

marized by stating that those diSCharges of
 

't pollutants that a reasonable man would con­
10 clude are associated with permits, permit con­

ditions, the operat.ion of treatment -:echn01­
11 ogy, and permit viOlations would result in 

402/309 sanctions: those diScharges of POl­
l~ lutants that a reasonable man would conClude 

are episodic or classical spills not intended 
13 or capable of being processed throu~~ the per­

mitted treatment system and outfall "Juld 
14 result in application of section 311. 

15 :24 ::mc;.R~':. 37683 (October 14, 1978) 

16 5ena:~~ Stafford also remarked: 

17 Basically, the changes make it clear that dis­
charges, from a point source permitted under sec­

18 tion 402 ... are to be regulated under sections 402 
and 309. 

19 
"Spill" situations will be subject to section 311, 

20 however, regardless of whether they occur at a 
facility with a 402 permit. 

21 
124 Congo Rec. 37683 (OCtober 14, 1978). 

22 
From these and similar statements by Senator Stafford, Chev­

23 
---ron concludes that the sudden and unanticipated diSCharge of oil 

24 
from a pipeline not sUbject to an NPOES permit (referred to by 

25 
Chevron as a ·classic spill"' is now regulated unOer Section 311 

26 

27 
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1 of the Act, but not under Sections 301(a) and 309. 

2 Chevron's argument appears persuasive on first reading. 

3 However, a careful review shows that it is based on a misconcep­

4 tion of the action taken by Congress in 1978 and on a related 

misunderstanding of the scope of Section 30l(a). 

6 Prior to passage of the 1978 amendments to SectlOn 311, ~p~ 

7 clearly had the authority to enforce against violations of Sec­

8 tion 30lla) through the then-available enforcement rr~chan!sms of 

Sectlon 309 10 even though t.he sarr,e facLs ml~ht also :~rlS:::U:-= a 

'JiolaLion of Section 311. For example. in United s';~:~s ... 

II Hamel, 551 F.2d 107 (6th Clf. 1977). '-'hlC:-. :nvolved ::1e ;::'·.:::lp::1g 

l2 of gasoline lnto a lake from a gasoline dispenser !~ a ma~:nc. 

13 the Cou:-t. of Appeals held :.ha~ the negllgent or ..... 1L.:~1 '::Jlc:ion 

l~ of SeCtlOn 30lla) subjects the violator to the crim:::al ::c.:1C::on!S 

of Section 309(C)(l). U.S. v. Hamel, sup!"::. at p. lC~. 

16 The cour-: held so despi te the defendan~'s argument :.-.at .. ~ s::~uld 

,­
- I only have been charged under t.he CiVll enforcement ;;ovl~:on:: of 

18 then Section 311 or under :he crlminal enforcement ;~ov!s:ons of 

19 the Refuse Act. The court stated " ........e do not bel:eve ... ttat 

S 1321 [Section 311] ~as intended to be the sole Con;ress:onal 

21 expression on oil discharges." U.S. v. Hamel, ,supra at 111. 

22 Chevron argues that U.S. v. Hamel is no longer appllcable 

23 because of the effect of the 1978 amendments to SeCtlOn 311, 

24 

10. In 1977-78 Section 309 contained civil and criminal jUdicial 
enforcement mechanisms, but it did not include class I and class 
II administrative penalty provisions until amended in 1987. 
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1 under which Chevron clafms -it is clear that Congress intended 

2 Section 311 to be the exclusive remedy for non-NPDES re~ated 

3 spills of oil." Motion of Chevron U.S.h. Inc, for Summary Pis­

4 missal at n.3. 

5 However, a close reading of the 1978 Amendments and their 

6 legislative history leads to the conclusion that Congress' action 

7 in 1978 was more narrow in scope. than Chevron c~aims. Manufac­

8 tur ina Cbemi sts Assn. v. Cost 1e, the case that :".-?ce:; ~: tated the 

9 1978 amendments, involved several groups of pl~:nt:::s not all 

10 of ~hich appear to have had NPDES permits, jut :~e ~~~rt's 1is­

11 cuss ion regardin~ what it considered to be £PA'~ un~~~ful at­

12 tempts to en:orce under both Section 309 and Sec:lor. 311 only 

13 refers to violations inVOlving NPDES permits. ~55 :.Supp. 968 at 

14 979-80: There is no reference to direct v:olat:~ns :: SeCtlon 

15 30Ua), ~.e .. to diSCharges of pollutants ·~·:thc~: a ~.::rmit. ~l 

,
Since the c:~rt's decision did not deal wit~ dlscha~~2s other 

• 
­
I than those assoc iated with NPDES permi t.s, :: d: =no:::eal .~. i th 

18 

19 

11. Senator Stafford's description of the issues and holding in 
Manufacturino Chemists is consistent with this. He st.ates that 

[t]he principle challenges to the regUlations included 
allegations ... that EPA had unlawfully applied the 
provisions of section 311 to facilities with NPDES 
permits .... 

and that 
the court held that diSCharges subjeCt to section 402 
of the act (relating to NPDES permits] should not be 
subject to the reporting requirements, civil penalty 
liabilities, and Cleanup costs of section 311. 

124 Cong,Rec. 37682 (October 14, 1978). 
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1 the fact situation in U.S. v. Hamel or in the present case. 

2 Similarly, to the extent Conqress addressed only the issues 

3 decided by the court in Manufacturing Chemists Assn. v,' Castle, 

4 the 1978 amendments to the Clean Water Act have no application to 

5 U,S, v. Hamel or to the present case, Consequently, the rule 

6 stated in U.S. v, Hamel with respect, to criminal enforcement un­

7 der Section 309 would still be applicable to civil administrative 

8 enforcement under Section 309 today, 

It is clear from the legislative historyl2 0:: t:.e 1976 

10 amendments that th~y ',"ere intended to add:ess a narro·... range of 

11 ~ssues. The leg is lat ion l,Jas requested by Thomas C. ':or 1111g, then 

12 !PA Assistant Administator for Water, '... ho advised Senator ~·lusk.1e, 

13 Chairman of the Subcommittee on Environmental Pollu:~cn or :he 

1~ Committee on Environment and Public trJorks, that SPA nad CO;)­

15 sidered alternative ap?rOaches to dealing l,J1th tl1e !·lanufacturinc 

15 c~emists case and had concluded that ~~e prefera~le a?proac~ ~as 

l~ to request legislation ~hich ~ould be "a quick f1X ~ddressed to 

Ie the specific problems :-aised by the court." 124 Cong.Rec. 37681 

19 (October 14, 1978), Senator Stafford states that ~lS comm1~~ee 

20 considered 

21 ... two legislative repair possibilities:
 
There could be a lengthy, full-fledged effort
 

22 to repair section 311 and, perhaps, related
 
authority: or, alternatively, a more focused
 

23 effort addressed to the specific problems
 
raised by the recent Court decision. After
 

24
 

12. There are no House or Senate committee reports on this legis­
lation; the legislative history is contained in remarks on the 
floors of the Senate and the House. 124 Cong.Rec. 37680; 124 
Conq.Rec. 38685~ 

EXHIBIT 2 - PAGE 11 .-!~ 
_.~:.!~11 --_ .. ­ .... ~-.:::' 

- t· 



-"-.-..- ._- ......-....­

1 intense review, the partiesl3 concluded that
 
there was no recourse but to seek quick legis­

2 lative repair if section 311 were to be imple­

mented without further unconscionable delay.
 

3 The committee agreed. .
 

4 124 Cong.Rec. 37682 (October 14, 1978). 

5 The rest of Senator Stafford's remarks on the floor of the 

6 Senate in support of the 1978 amendments show consistently that 

7 the proposed legislation was concerned only with discharges re­

8 lated ~o NPDES permits. For example, he states: 

9 The third area of change 14 would clarlfy 
jurisd1ction over discharges of 011 and l:az­

10 ardous substances from point sources ·.. i tl: 
NPDES permlts. The 1ssue of \Jhich sectio:: 

11 of the act governs these discharges 1S a prln­
cipal source of controversy in the 1itigatlon. 

12 This proposal only affects the jurisdictlon 
over certain discharges permitted under sec­

13 tion ~02. 

14 12~ co:-.~.R-=c. 37683 (October 14,1978). 

15 
~: t~~ extent any of Senator Stafford's remarks abc~~ 011 

16 
spi~1s ca~ ~e read to lnclude 011 spills other than those relatec 

17 
to an :~DES permit. there is no indication that he lntended to 

18 
cha~ge cur:ent la\J. ~o the contrary, he was at pai~s to affirm 

19 
that then-current la~ \Jould remain unchanged. 

20 
While most discharges from permitted point 

21 sources will, therefore, be regulated solely 
under the section 402 permit system, the oil 

22 spill program under section 311 will remain 
intact, and other classic spill situations 

23 will continue to be subject to section 311. 

13. Sen. Stafford referred earlier to "a large number of inter­
ested parties." The litigants from Manufacturing Chemists had 
been in negotiation with EP~ concerning possible legislative 
proposals that all could agree to. 124 Cong.Rec. 37681-2. 

14. The other changes, inVOlving hazardous pollutants, are not 
relevant to the present case. 

.. .• ---:r-~. 
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1 124 Conq. Rec.. 37683 (OCtober 14, 1978). 

2 
Unstated by Senator Spafford, and irrelevant to the precise 

3 
business then before the Senate, was the fact that under the 

4 
holding in Hamel, "classic spill situations" that did not involve 

• 
~~ NPDES permit ~ere then subject to Section 311 and subject to 

6 
Section 301(a) as well. Senator Spafford's incomplete statement 

7 
of then-current law regarding oil s?ills net involving a permit 

8 
dces not necessarily ~vidence any :~~ent nn his par: to change 

:. :-. e 1a '~' r e 1at 1 n9 to SU c h s pill S . ::' 11 e had i ntende oj tee 0 so. 

11~S re~arks or. the limited scope 0: ~lS Froposed le~lsla::c~ and 
11 

h:s many references to NPDES permltS ~ould have bee~ erroneous or 
12 

~~sleading. The more logically CC~slsten: reaolng of Senator 
13 

S?af:crd's remarks is that the 19i~ amen~~ents cha~=ed :~e ~aw as 
l~ 

:0 sp~ ~ls related to NPDES permlts. :Jut ~ade no ot;~er C!1al1~eS 111 

:~e eXlsti~g la~ concerning 011 sp:~~s. 

16 

, ­
':'~e f~oor debate in the House 0: Representat:':<:s a~sc 

cemons:rates the limited scope of :~e proposed arne:1drnentS ::l Sec­
18 

:::.on ::~l: 

19 
H.R. 12140 would amend section 311 
in such a way as to meet the court's 
concerns and to allow the immediate 

21 implementation of the program 

22 
In these last days of the Congress. 

23 I recommend this legislation to my 
colleagues as a means of developing 

24 some regulation of hazardous sUb­
stances while preserving the House'S 
options to consider the entire 
program in depth in the next Con­

26 gress. 

27 
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1 Remarks of Congressman Breaux, 124 Congo Ree. 38686 (OCtober 14, 

2 1978). 

3	 ... H.R. 12140 would clarify which provisions of
 
the Federal Water Pollution Control Act govern
 

4	 discharges of oil and hazardous substances
 
1r2m point sources ~ effluent permits.
 
(emphasis added)
 

6 Remarks of Congressman Johnson, 124 Congo Rec. 38686 and 38687 

7 (October 14,1978). 

8 H.R. 12140 vould enable the hazardous substances
 
spill program to be implemented jy resolvin~
 

9 the issues raised ~y the court.
 

[T)he amendment clarifies ~hich sectlon of the 
ACt, 311 or 402, ~overns discharses of o~l and 

11 hazardous substanc~s iLQm point sources ~ 

NPDES permits. (emphasis added) 
12 

Remarks of congressman No~ak, 124 Congo Rec. 38588 and 38689 
13 

(Oc:ober' l~, 1978). 
14 

The legislati~e history, bOt~ in the Senate and the ~ouse, 

thus sho~s clearly	 :~at the 1978 ~~endments ver~ 11~lted :~ scope 

and :ocussed on spllls related to NPDES permits. The leglslat1ve 
17 

history contains no unambiguous statement that the amendments 
18 

also were intended ~o change exis~ing la~ ~ith respect to spills 
19 

not involving a permit and the best interpretat10n of the floor 

debates 1S that Congress never considered the latter type of
 
21
 

spill. consequently, the 1978 amendments had no effect on the
 
22
 

rUle stated in U.S. v. Hamel.
 
23
 

The actual text of the 1978 amendments requires the same
 
24
 

result. While the legislation amends the definition of
 

discharge" applicable to Section 311 to exclude three types of
 
26
 

27
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1 discharge related to NPDES permits, 15. it makes no corresponding 

2 change in the definition in Section 502(12) of "discharge of a 

3 pollutant- which is the definition appliCable to Section 301. 

4 ~ccordingly, although the 1978 amendments clearly exclude certain 

5 discharges from the coverage of Section 311, it is impossible to 

6 argue from the text itself that anything has been excluded from 

7 the coverage of Section 301. 16 Chevron's claim that Congress ex­

8 cluded "Classic oil spillS" from the coverage of section"30l is 

9 -:hUS r;~: s...:;>ported in any '.Jay b}' the statutory lanSll:age actuall y 

10 ena~tes. :0 the con:rary. the fact tt"at Congress did not cl:.Jnge 

11 the de:ini:lon of "pallutant" or "diSCharge of c pOl~utan:" 111 

12 Sectior; 502 sho~s that Congress did not Change then-~xls:lng la~ 

13 ~ith r~spe~: to the scope of Section 301(a) - - oil :5 5:ill a 

14 "palh::ant" under Se:t.ion 50Z(6land the "dlscha~ge ':'f c 

15 

16 

17 

18 

15. Quoted above at ?7. 

16. While Congress could have excluded certain discharges of oil 
from Section 301 through a variety of means, e.g., by amending 
the definit.ion of "pollutant" in Section 502(6) to exclude oil, 
the 1978 amendments contain no such changes. Congress also did 
not mak.e any changes in 1978 in the "savings" clause tor Section 
311, ~hich provides 

Nothing in this section shall be construed as 
affec~ing or modifying any other existing 
authority of any Federal department, agency, 
or instrumentality, relative to onshore or 
offshore facilities under this chapter or any 
other provision of law, or to affect any State 
or local law not in conflict with this sec­
.tion. 

Section 311(0)(3) of the Clean Water Act, 33 U.S.C. S 1321(0)(3). 

EXHIBIT 2 - PAGE 15 
15 "'~~0~ 



5

10

15

20

25

1 pollutant" as defined in Section 502(12) is still a violation of 

2 Section 301(a) if unauthorized, notwithstanding the existence of 

3 another regulatory structure for dealing with oil spills in Sec­

4 tion 311. 

Chevron also claims that EPA's explanatory preamble to the 

6 regulations implementing the 1978 amendments supports Chevron's 

7 position. However, the language of the preamble copies very 

8 closely the language of Senator Stafford's remarks ~o the Senate, 

9 and s:2.tes consistently that the ~hange made by the amendments 

conce~~s ~acilities with NPDES permits. 44 Fed. Re;. 50766-76 

11 (AuguSt. 29. 1979). Similarly. although the preamb~e states at 

12 sever2.~ places that "spills" or "classlc spills" are sUbJec: to 

13 Sect:c~ 311. novhere does the preamble say that Section 311 1S 

1~ t!"!e 'i:-:r; IUS ~ 'Ie remedy for those spllls. As vi th Se=-.~to r 

Staf:::-d's :-emarks too the senate, a s'tatement that certall1 spllls 

~6 are "s·..:...bjec: to" Section 311 Goes not necessarlly rean "SUD)ect 

17 Q!l..ly ::J" that section, and leaves room for the par:lcular splll 

18 to be subJect to one or more other statutory provls10ns as vell. 

19 !n summary, where Congress has stated that it ~as actlng 

with respect to discharges involving permits and specifically did 

21 n2.t. W1dertake a "fUll-fledged effort to repair Section 311," 124 , 

22 Congo Rec. 37682, there is no clear basis in Congressional 

23 "intent" on which EP1\ could read the effect of the 1978 amend­

24 ments as extending to non-permit-related spill situations. Con­

sidering that case law generally interprets pollution control 

26 statutes broadly to effectuate their purpose, U,S. v, Standard 

21 Oil Co., 384 U.S. 224 at 226, 86 S.Ct. 1427, 16 L.£d.2d 492 
-­
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1 (1966), it ~ou1d be anomalous to interpret the 1978 amendments so 

2 that the scoPe of Section 301fa)'s prohibition on discharging 

3 pollutants is reduced, without an unambiguous statement' of Con­

4 gressional intent to do so and absent any change in the language 

of Section 301la) itself or of the definitions in Section 502 ap­

6 plicable to it. 

7 (2) Is this oil spill a "discharge of a PQllutant" :;Qm c "point 

8 source" as those ter~s are defined in Sections 502(1:1 al~ (1~)? 

C~,?vron argues that this oi.1, spill ....as not 2. "c.:sc:"iar~e vi <:l 

pollutant" from a ";,oint source" (and therefo;e :s nc: a '::ola­

11 tion 0: SeCtlOn 301(2.)) because the definlt:ons of t~~se :~rms 1n 

12 Sectlon 502(1:) and (l~) sho.... that "discharges" ~egu:2.tea ~nder 

13 Sec!.ion 301(a) must je expected or antlcipated d:,schc:-ges. !l0:' an 

14 una~tlc~pated c.ischa:ge like the spill inte Pear: H2.~~or :~~~ a 

rup:ured pipel:ne that is the subJect of thls case. :hev:-:n 

16 bases :his ar<;,urnent on the definltlon of ";:olnt sourc~" __ 

17 Any ciscernible. confined and discret~ 

conveyance ... from '~'11ich pollutants ar~ or ;. 
18 be discharced. (emphasis added) 

19 Clean :':at.er Act. Sect.ion 502(14); 33 U.S.C. 5 1362.(1~;. as '~'ell as 

on ChevrQn'S reading of the relat.ionship bet.ween Section 311 and 

21 Section 301(a). MQt.ioD Qf ChevrQn U.S,~. at. pp. 2-~. 

22 Chevron's arguments regarding the relat.ionship bet.....een Sec­

23 t.ion 311 and Sect.ion 301(a) are discussed above beginning at page 

24 6. ~s explained t.here, ChevrQn misreads the int.ent. and scope of 

the 1978 amendments t.o Section 311 and is incorrect. in its claim 

26 that. those amendment.s require unant.icipat.ed oil spillS not in­

27 vOlving an NPDES permit to be regulated only by Section 311. 
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1 Chevron' s argument based on the definitions of "diSCharge­

2 and "point source" is also incorrect. The phrase "are or may be 

3 discharged" quoted above is obviously ambiguous. It can mean 

4 "are or are expected to be discharged," but it can also mean "are 

or are capable of being discharged." Chevron's preference for 

6 the former reading is mistaken, since many reported cases 1101d 

7 that unexpected discharges of pollutants can violate Section 

g 301(a). For example. in U.S. v. Earth Sciences. Inc. 59~ f.2d 

~ 368 (10th Ci:-. 1978) the operator of a gold leachin<; process ....as 

:harged .... ith a violation of Section 301 vhen a :aSter-than­

11 expected sno'w' me 1t caused sumps to over flo .... into a creek. Tile 

12 sumps ~ere part of a closed system for colleCting ar.d recirculat­

13 ing a cyanice solution used to leach gold from plles of ore. 

H U.S. 'J. ::ar:~ Sciences. supra, at p. 370. The cour: found tnat 

no diSCharge ~as intended from the facility land so :he facil~ty 

16 ....ould not ~ave been required to have an NPDES perml:l. Neverthe­

17 less an acc:=ental release from the collection syst~~ ....as found 

18 to be 2 disc~arge from a point source in viOlatlon of Section 

19 30l(a). The cases of O'Leary v. Moyer'S Landfill, :~c., 523 F. 

Supp. 642 (E.D. Pa. 1981) and FiShel v. Westinghouse Elect. 

21 Corp., 640 r.suPP. 442 (M.D. Pa. !986) involve similar violations 

22 of Section 301Ca) at facilities that did not have NPDES 

23 permits. 17 See also Hamker v. Diamond Shamrock Chemical Co., 

24 756 F.2d 392, 397 (5th Cir. 1985), a citizen suit under Section 

17. In each case it appears there would have been no discharge if 
the facilities had been maintained and operated properly and so 
neither facility would have required an NPDES permit. 
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1 505 of the Clean Water ~ct, J3 U.S.C. S 1365, 'in vhich the court 

2 stated that a single prior leak from an oil pipeline vould not 

3 constitute a continuing violatio~ Of Section JOICa). as is re­

4 quired in order to maintain a suit under Section 505. 

5 Chevron argues essentially that the "point sources" regu­

6 lated under section 301(a) all require NPOES permits. Motion for 

7 Summary Dismissal at pp. 3-4; Reply Brief at n.3. Chevron's oil 

8 pipeline did not have or 
•

requlre an NPOES 
1 :;

permlt,-­ and ~onse-

? quently in Chevron's vle~ is only regulate~ under 5~~tion 311 

10 relating to oil spills, and not under sect:on 301(e' relatlng to 

11 unauthorized discharges. As shown in the cases c~:~d above, 

12 ho~ever. there can be pOlnt sources that clscharge ~~expectedly 

13 (and therefore do not :equire NPOES permits l that :-~··/ertI1eless 

l~ violate Sectio~ 301{a). 

is Chevron's also ar~ues (Reply Brief at p.5) the: the only 

16 "discharges" of oil cO',;e~ed by Section 30lla) ere ::-.'2 three t.ypes 

17 of "discharges" excluded from Section 311 ::y the ce::nitlO:l of 

18 udischarge" in Section 31Ua)(2) and that "{nlo ot};:~ 

19 gives meaning to the language of Section 311(al (2)." 

20 discussed above ......nile the 1978 amendments to SeCtlon 

21 exclude certain types of spills from regulation under 

22 311. they do not do the reverse: that is. they do not 

23 from regulation under Section 301 all spills that ere 

readlog 

Ho ..... ever, as 

311(a){2) 

Section 

exclude 

regulated 

24 under Section 311. Thus Section 311(a)(2) has a clear function. 

18. Chevron holds NPDES permit NIOOOOJ29 for the refinery, but 
states that under the permit "no treatment system for the 
pipeline vas ever considered or required." 
Dismissal, p.lO. 
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1 (which is to exclude certain discharges related to permits from 

2 coverage under Section 311) eventhough it does have not the 

3 double function Chevron claims for it of also defining uhich 

4 "discharges" of oil are covered by Section 301(a). 

Chevron does not concede that a pipe can be a "?oint source" 

6 ~here it ~as not anticipated that there Yould be a cischarge from 

7 the plpe. ?eply Brief at n.3. However, ~t 15 clear :5 c matter 

8 of 1c~ that accldental or otheryise unant~~~~atcd c:s~hcr~e5 of 

pOl1'':::='r.:s can be ::-om c. n?Olnt source," 

~rt~ C:::-?~C'2;, the court sald: 

\.Je :.a':e no Frob1em find::-.g .: ::01::: S:·'::-C<.:11 
here. ':'he undiSputed :2.c:s :'2!T1o:~s::-::':'2 ":.:-.'? 

combinatlOn cf sumps. c::c:;es, :~o5es =.:;-: ;:'...:.::"~s 

:5 c. cl:-cu12.::~g or dr2.1nage syStem .. ser·:'? 
thlS ml~lng o~eration....13 

[Wje vle~ t:;:5 o~eratio:'. as ~ c~csec ::::~~:=.:­

in~ syst.em t~ serve the go~: <:!):t:-ac::::: 
process ...:it~ r.o discharge. ','il1en:t ::=':';'$ :e­
':: ausec! f: c '.: S : n ':: 11 e C :) r. s : =-''': c:: : :: ;1 c: : :--. =- =-= ­
quate Size :: handle the f:~:js ~tl:::ed. ~:::'. 

resultlng d:SCharge, ~h<:!the: :rc~ a ::ss~:-~ ::'. 
17	 the dirt ber~ or uverflc~ c: a ~c.ll. ":.~e ~s­


cape of li~~id !rom the cc:'.::ned sys:'2~ :~
 

fro~ a poin: source.
 

19	 ~;:-::; Sciences, supra at p. 3i~. 

Simi~arly.:n O'Leary v. Moyer'S Landfill :ne court salC: 

21 The essence of a point source discharge ~s that it 
be from a "discernible, confined. and discrete 

22 conveyance.~ 33 U.S.C. § 1362(14). Contrary 
to defendants' assertions. this has r.othing ~o 

23 do Yith the intent of the operators .. ,. 

24	 The discharges here from inter alia III over­

flowing ponds, (2) co11ectlon-tank bypasses.
 
(3) collection-tank cracks and defects. (4) 
gUllies, trenches, and ditches (5) broken dirt
 

26 berms, all constitute point source diSCharges.
 

27 O'Leary v, Moyer'S Landfill, supra, at p.655. 
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1 The seven-inch rupture in Chevron's pipeline, apparently 

2 caused by operator error ~hen personnel at Chevron's Barbers 

3 Point Refinery attempted to pump jet fuel from the refinery to 

4 Chevron's marketing facility in Honolulu before the valves were 

5 opened at the Honolulu end of the plpeline,19 is directly 

6 analoqous to the dIscharge :n U.S, '... Earth Sciences "from a fis­

sure in [a] dlrt berm" and to the discharge in Q'Le~rv ~. Moyer'S 

~ Lar.d::l: ~rom "colle'::tlon-tank c':"ac.~:s and defects." 

10 

, , 

•• "I 
• • 

,.... • - _ 
__ "::' 

...... _ 
01 -'~-!""',_ __ c.~ • :.; 2 t e r .::"c: . 

. :=.) . 

, =. 

• n-~ :'7) ~sser: :!1at ',Jnde!" its :l;eory r:: :!'1e case t.he ques::on '-'ne:~ler 

:!".e =2.:-~ers ~clnt - Honol~lu ~)lpeli!"\e :s 2 "point :;~'..:rce" snould 

:0 je ~e:er!"ed :cr resolutIon at sucn :l~e as EPA "at.te~pts to regu-

Zl late the pipeline in a permit proceeding." Reply ~rlef at ~.3, 

:2 Thus ~hile Chevron's legal arguments against findir.~ the pipeline 

23 to be a "point source" have failed, Chevron does not appear to 

24 

25 

26 

19. Federal On-Scene Coordinator's Report at p.lO. 
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1 have contemplated that an ultimate determination of fact would be 

2 made on that issue in this summary determination, and it may be 

3 that none can, unless sufficient undisputed facts can be found in 

4 the administrative record to allow a finding of fact that the 

5 discharge at issue here was from a "point source".20 

6 Since Chevron appears not to have agreed gene~ally to the 

.., 
I facts in the administrative record,' the neXt ObVIC:":S source of 

8 :ac:s is Che\'ron's state:nent cf facts ::; support c:: ::s Motion 

? :o~ Summary :ismissal ..~.ltho·~gh those :a':::OHe :-.:: ~resented :\' 

"'2iny party to a h~aring to :''2 !"".eld :...:~:::~:­

:~~se rules may ~ove. ~it~ Q~ ~l:~OU: ~~=~~:-:­

::-:-3f:idavits end :~ief, :or e s:.:.:nmar·;· :e~er­

~:~atlOn upon a:;y ~: the issues ~el:;~ ~:::...:::­

:a:~d, on the :as~:s :hat ther~ is :;0 ~'::;;'~:::~-" 
:s:o'.;e of mate!":al :'::.':t for de:err:-,lnat:::;" 
!~~~~aSIs addecl. 

,-.-- - ­ "~O"'­::..;:, -' . - . ..,. :s no gen~:~~ :ssue as ~0 :~::oe :a::: 

Chevrc~'s Motion :~~ Surr~arv DismIssal does ~Ct COntaIn a 

'0 s'2para:e s:a:ement 0: :ac:s, :ut :he fol~c~:n? :a:::...:al statements 

:0	 are made :~ :~e body of :he ~otion: 

21 On May 13, 1987, a pipeline owned by Chevron 
U.S.~. Inc. ruptured. That !"upture caused the 

22 sudden unanticipated spill of approxImately 
104,000 gallons of Jet-A fuel into ~aIawa 

23 Stream and Middle Loch, ?earl Harbor, Hawaii. 

24 MOtion, p.l. 

25 

20. Whether a certain discharge is from a "point source" is a 
question of fact. U.S. v. Standard Oil Co., 384 U.S. 224, 226, 
86 S.Ct. 1427, 1428, 16 t.Ed. 2d 492 (1966). 
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1 (T)he sudden and unanticipated rupture of 
Chevron's pipeline vas neither contemplated' 

2 nor vas a treatment system to deal vith it 
available or required. Indeed, under 

3 Chevron's permit for the refinery, NPDES' per­
mit NI0000329, no treatment system for the 

4 pipeline was ever considered or required. 
And, the Section 311 (a)(2)(C) exclusion is 

5 inapplicable here because it was never con­
templated that the pipeline would have a 

6	 "continuous or anticipated intermittent
 
discharge"; in fact, no discharges from the
 
pipeline were ever anticipated. 5/
 

, ,",o r~o t : :- -:, ­'J 

c:o	 It is undisp~teJ that Chevron'S Jet-; ~uel splll
 
did not occ:.::- 3t the refiner':" and C~:: :;Ot
 
enter the ~ater through an NPDES-per~ltted
 

outfall. Chevror!'s pipeline .... is :let reSll ­

lated by the ::PDES permi t .
 

. .., 
~.~,... - . -­
•• -- - - - .• I 

- .. 

..	 ­_.... , _ ::: ---=- "tl".e	 events:escr:bed :n parasrap!1 T T 

-, 
:-_1-=.'--.. __ .. - ---.. •. -~::(.c_. ""-­. __ .. :--_ .... 

:~~:~~~~:; I!.: 0: :r.e :~mplaint reads ~3 :oll:~3: 

On or about :-:ay 12,	 1987. ?espondent ':lolated Sec­
'0 tion 30l<al of the ACt, ::3 U.S.C. 5l311la), ~y 

the unauthc:-:zed discharge 0: approxl~ately 

:0	 104,000 gallons of Jet-A fuel from a ruptured 
Chevron U.S.~. Inc. pipeline .into ~.Jala'Wa 

21	 Stream and r·!iddle Loch, Pear 1 Harbor, Ha'Wai i . 
The subject ?ipeline runs approximately 22 
miles from the Barbers Point Refinery to 
Chevron'S marketing facility at Pier 30 in 

:3	 Honolulu. 22 

~ ...... 

21. Report of Prehearing Conference, p.2. 

22. The allegation of a violation of Section 301(a) was, of
 
course, not agreed to by Chevron.
 

EXHIBIT 2 - PAGE 23 
23
 't-.';""--~~_'
 

:'1. "'"­



1 Althouqh these statements contain relatively little detail 

2 as to the physical appearance of the pipeline and the causes of 

3 the discharge, I find that these statements taken together set 

4 out a violation of Section 301(a), that is, an unauthorized 

5 "discharge of a pollutant" as that term is defined in Section 

6 502(12) of the Clean Water ACt. 

7 ConC;'JSlon 

8 Based on the reasons above I find t~a:. EPA ha~ Jur1sd1Ction 

10 :na: :he r-;ay ~J. 198i d1scharge of Je:-A :'..le1 ~lltO ?~ar 1 !'1arDor 

11 ~~c~ a ::lss~re 1n the Chevron Barbers ?Ol~:-Honolu~~ p1pel:~~ 

1: :cns:::~:es a ~lolat:on of SeC:lon 301(al :~ :he ~:: . 

. . . "'" 
15 ( 2 ' 

- :~= : :. .:. : 0:" 

, ­ '3' : ::at~s ccn~e~ence 

, ::: 
-'"' a.~. 00 :uesday, ~ay 22, :?90 

• Q 

zo 

21 

22 

24 

25 

26 

27 

~11: be ~elt jy tele~~one at :::00 

to set :~e tate of hear1n9 en 

~UJ.~~
 
Steven W. Anderson
 
Presiding Office~
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Yo\ 1~bNGRESSIONAL RECORD-SENATE October 14. 197837680 
to gro up III :J. ...·orld which does not set him 
apart hlCh lOOKS at him not Ith acorn nr 
pity or ridicule-but which elcomcs him 
eltactly l\S It welcomes every child, which 
offers him Identical prll'lleges and Identical 
responslbllltles. 

It has been over 50 years m commg, 
this right for the mentally lii. and I un:e 
my colleagues to support any amendment 
to adopt such a national pollcy llnd com­
mitment to the children of this Nation. 
but more particularly to the economically 
and socially stillmatized low-mcome 
mentally III cbild. 

Mr. BAYH Mr, President. I am pleased 
to .10m many 01 m~' collea~ues m co­
sponsormg Senator JA\'ITS amendment 
to the child health a~sessment program 
portion of H.lt. 9434 ThiS amendment 
will assure that low Illrome medlcald-ell ­
Io:lble children who are dla~llosed as men­
tally ill are not cE'nled treatment for sucl1 
conditions under the rhild health assess­
ment pro~ram Wh1Ch. I[ passed, \\'111 sup­
plant the EPSDT medicaid prOgram 

Without the Jants amendment. the 
le!tlslatlon \\111 ~mgle out ment:11 Illness 
lor dlscnmllla tor~', second-class co\'era~e 

under meolCald, Mental health care lor 
,. 10w-llIcomE' rhlld dlallnosed as men­
tall\' III would !'emam an OPtlon lor thosr 
States which ha\'E' not Included such un­
der their Statr medlr:l1d pl.ln The Ja ....a' 
amendment would assure tllat :Ill rlunl-!L' 
dlllr!ren dlallnosed as lIH'ntall~' III re:el\'(' 
the ne~essar:; ambulator\' and !teneral 
hosPltal-bascd trratment to permit them 
to Rrow. learn, :~nd maturE' \\'ahout thE' 
·,tII:ma of melltalllinE's.~ 

:\lr, PreSident I ,1111 llrcatl~· dlstrp.ssed 
that CHAP :,hOl:ld be adopted With lan­
Io:Ualle which \\'ould put IIIlO mE'dlcald law 
[or thE' first tlme, an exnllnt exclUSIOn 
from treatment lor till' ('hlld dlallnost'li 
a, mentalh' III Thl' House Comme:'l'l' 
ConunttteE'-aoopted CHAP IJrOlo:ram WIll 
expand serncc, tu 135 llIlllIon 10w-llI­
rOllle chlldrE'n 110\\ l'1llllblp lor EPSDT 
and brllll! all addItIOnal ::Ci 111Illlon Cllll­
dren 11110 lhE' program Thp Jant,; 
amendment. cosllnll somE'S:::) mllllOn. 
Will assure that amonll those Iti million 
rhlldrE'n. thosp 111 neE'd of trealmrnl 1,1" 
ner\'ous, ment a1. or emotional disorder 
recel\'e the ~:lmp rallllr 01 treatment op­
portumtles as pronded to those rhildrpn 
with ph\',Mcal .llllllenl.'i The S~5 million. 
which HEW h,,~ r,llmalrd tlwt !lIP 
amendment Will rost, \\'111 ellmlllatE' arbl­
tran' hmlts nul',' 11IHJo'icd lin llle amount, 
(juration, and ~rope 01 'iernres pronded 
h\' plwslrians III till' rare of mental 
Illness. 

Further, tllp anlPndmrnl \\'111 perml! 
:'ull rrlmburM'ment 10 rllll1<'s \\ l\lch pro­
\'\de l!lE'lltal IIraltll ,rp:llmrlll 'l'r\'H'p­
':t CH.-\P-";Illlilk l'/:illin'l1 ,11'1"11"'r(\ ", 
mentall\" III Elldll 8t"t\'<; tooa\' prone\' 
:II) dma' ,,'r\,wrs ;ll :l11. ;\IlC! mall\' olilrr 
.":'t~Ltl'''' I~;l\ t' .... ill'l 11i/, ;'.:i.', ','. ntl\'l~ l':'\t'.l;. 

-l:Ins tilr tliP lrpatmrnt ol mClltal dlsor­
ciprs In rhr,lc. willt'll olllrn\'ls" prO\'!fI,' 
tfpatmenl . ('('\'H"" lIDdcr EPSDT : rlr 
;:"\'sl,all\, :l!":1l1rlrrJ1 

It has hpr'J1 drmonstra ted III a numbr:' 
,,! studies lhat treatment lor mpnlal 111­
:''',-,<; redUCt" 'illusl'Qucnt I!"neral healti. 
"are ,'osts LA :1' nluci: as SO perrent II: 
, Blue C~o'" 0: Wt>~tern Penllsyl\,an:a 

study, It was shown that overall medIcal 
costs were reduced by 31 percent when 
mental health benefits were mcluded III 

a health care plan, £uch reductloll was 
mclusl\'e o[ the addItional costs assocI­
ated With mental health care Furthrr, 
a national stud~' noted that over 90 per­
rent of all chIldren recel\'m,:: mental 
health care were trt:ated on a low-('o~t 

outpatient baSIS. and o\'er olO perrent of 
such rhlldren were termmated trom 
treatment Within 12 \'\Slt5. The ("ost as­
sociated \\'Ith the amendment. then. IS 

small. when weighed agamst the Sa\'mRS 
III other health care costs, The cost of 
thiS amendment IS further reduced when 
\\'el~hed a~amst the \'alue of a produc­
live adult member ot society, which a 
treated mentall.\' III child \','ould become. 

To diagnose and treat mental and 
emotional illnes.; amon!: children. tllus, 
are the first Imes 01 prevenllon, Experl­
(nce mdlcates that the lallure to do so 
lias alread\' had severe consequenres and 
Will rontmuE' to h:l\'e a prolound effect 
111 \ uture \,ears On the olller hand. II 
mental and emotional Illnes'l's arr :ll ­
tended to :lS dosel\' as po"slble tl) lilt 
IImt' 01 their Illceptlon. the result \\'111 bl' 
morC' normal de\,elopment t11roull!1011t 
,'il1ldhood, alld later entn' 1I1l0 'ioclet~· 

,1.-; produ~II\E' adults 
As pOllltrd out b~' tile Jomt Commls­

.-1011 on Melltal Health 0; Chlldrell, the 
('tfect of untreated mental Illness IS felt 
n\' man\' others beyond the child so 
dIagnosed They stated: 

It should ',r borllc III mllld ,hnt for r\'er\' 
:hlld \lllO h.1, a .e\·er~ mellial health proll ­
~('m, m:Ul\' 11lnfP 3rp arlected--1Ilosf> who a:-C' 

,n aSSoclatlon W:tll htm 1n hiS neu:hhorhood 
'II hiS "'I.~horll. :llld f>speclalh' ',Vlthln hI.:, 

r:l.mtl\' If ulll\' fam11le ... art' \'ol1s1derccJ, VIlC' 
UHlo (' ... lImatE' 1bn: at J('a~l thr('C' ur JClIl:' 

,1:hC'r pt'tJpjp-parpn:~ :\Ild l'u"lHh('rs and '-\'- ­
It'r ....·-:... n' Illtln131Pj'," allo ch:"('pl\ :l1~C'l':('d ~)", ,\ 
·'hlld S nll'llt:11 IIlIH·"i~. la' ~CrlU\l.., cInonollai 
d l~ordC':­

Thus. the amendnlPlll which I am 
proud to lo~ponsor toda\'. \\':ll benefit 
not onl\' the child diagnosed as melllalh' 
;II. but \\'111 a"ure that 11loS 01' !Ier tamil\', 
11)0, IS safeguarded from the effects of 
IllPntal Illne~'-lhe prl'SSUl'E'S \\'hwil can 
31\'lde falllllles.lrreparably scar Its mem­
ber~. ;lnd destl'o~' 1:E'rha~s IllP mo<;t \'ltal 
:llstIlUllOl' 111 Ollr soclet\' 

I urRe m\' rollea~ues tl) support tlll~ 
,lInendment 

Pt:BLlC WORKS AND EC-ONOMIC DF­
"ELOP:\lENT .A.C-T A~lErlDMENTS-­
S 1-193 

.Ordl'rprl to be prmtl'd and rE'tE'rred to 
'Ill' Comllllllt'E' 01: Elhlronmellt '.11.1 Pub­
IIr Works and thE' Committee on Govern­
!llpntal :\ffalrs lomtl\' , 

:\11', ~TAFFORD -nlllllltted an ,unrllCl­
melll IIItended to be proposed b\' hUll to 
-; 1493,11 bill 10 amend the Public Works 
.llld Econumlc De\'E'lopment ..\rt to 1',­
labllsh a comprehen'ilve pro'~ram to pro­
','lde finanCIal alld techmcal asslstanre to 
Statrs. local I!o\'ernments. and Indian 
trliles tl) nJanage Impart~ caused h\' 
"l:erg\' OP\· .. lopmE'llt. and for other pur­
IJose~. 

DEPARTMENT OF ENERGY CIVn.IAN 
PROGRAMS AUTHORIZATIONS-­
5,2692 

AMENDMENT 4 '40 

10rdered to be prmted and to lle on 
the table. ' 

~1r, McGOVER>: for hlmsel!, MrI 

RIECLE. Mr. CRANSTON, Mr GRAVEL, Mr 
HODCES, and Mr. LEAHY I submitted an 
amendment mtended to be proposed b\' 
them, Jomtly. to 5, 2692, a bill to au­
thorlze appropnallons for the civilian 
programs of the Department o[ Ener"" 
for fiscal year 1979, and for other 
purposes 

WATER POLL'U"TION CONTROL
 
ACT-HR 12140
 

AMENDMENT 4-;" I 

'Ordered to be pnnted and referred to 
the Committee on Em'lronment and 
Publlc Works.) 

Mr, STAFFORD submitted an amend­
ment mtended to be proposed by him to 
H.R. 12140 
• Mr, STAFFORD :\1r PreSident. I am 
submlttln':: an amendment whIch J 
hope can receive the Senate's attentIOn 
at somE' pomt durmll the day,It attempts 
to correct defiCIenCies 1Il the hazardous 
substances pr~ram establlshed under 
section 311 of the f'ederal Water Pollu­
tion Control Act. It IS a \'arlatlon on an 
amendment characterized b,' mdustry 
environmental and admllll.stratlOn repre­
sentatives as the "qUICK fix .. 

The best explanatIOn of the need for 
thiS amendment IS contamed m a recent 
letter from the AsSIstant EPA Admmls­
trator m chan~e of the prOjl:ram, Mr 
Thomas Jorlml:, to sentor MUSKIE. the 
chairman o[ the Subcommlttl'e on En­
\"Ironmental PollUtion 1! there IS no 
oblecllon. I would Ilke to ha\'e that letter 
Inserted m the record at thiS pomt 

The PRESIDING OFFICER Wlthou'
 
oblrctloll, It IS so ordered
 

l~.S ENURON:'oolI:NTAL
 

PROTI:C''TION .l\G'ENr\
 

Wa"tlnarnn DC .'ii'/Jremhrr :::' 19~1'
 

HOIl F.D~It:"'D S ~1<:SKlt
 

CholrmaTl, Sltocornml[[rr on Ennronmrnta! 
Poll.uClon. CommHtrt' nn f;,"nr()lImc"~ 

M'd PlIb/tc Work' U S .'i~nate. Iras;, ­
,naton, DC 

DEAR ~IR CHAIR~tAN WllIle I know J must 
l'ummUlllcale \\lth tile Ch31rmnll ~nd oth~r 

:nembel"S of the Commltt~~ I ....ant to alure 
some thouJ.:hl~ wah \'("'\1/ 1trst and then me-f't 
',\1th ,'nu to sef'K \'Ollr ~dnl'p before proc<'ed­
JnC" on :\ \'('r~' senous mall('T C"onl'ernu\j:! the 
Cle3n Wnler ACt 

One of the mosl neute frustratIons I h~\'(' 

I'ome to expenenCf 111 rn'.. rOlf" :lS an n.dmln­
I~trntor I' the Imm~!lS~ dlmeu1l\' ~.ssocllLtcd 

·.\'Ith t:J.klllt! st:J.tulOl'\· m:J.lldatc~ IIltO Implc­
mrntallOll Cnmplexl:.. procedures. and 
"'horraL'cs of r~s.o1trC'~s :lq ('ontnbnfP' bllt 
1!lert!' ar£" .ll~o Ia.r~{'~ :nnrt.' pcn':\51\'C' reason" 
r"latN1 , 0 :nstll Ullonal lears of Ch:lnlllll~ or 
litennj1 the ,,"stem The '" erace time for 
: "1:':"ln:-u::n:: ::1 EP.'\ ; ... 1:0W ~i1Dro:l.ChlnC InUf 
.Ca.:'S 1:1 :a.ddl~tOIl :lolllCe 1 na\(~ Ileen hC're ~\Il 

j1ronnlL,::3.UOIlS h:ne h~ell ,.. nhJeC'{ to IUdlCb~ 

"l'pt'al 
:\1\" : r nstratJor.s rf>achC'c1. lH~'3.r dcsp:llr n'· 

r-nt 1\' "Xhell n r~d~r.J.l d1.Hr::'~ :"'Ollrt en 101nerl 
lhe unplementatloll (I~ !.hC hazardous sub· 
..tances SpIll portIon 01 St'C Jl1 of the Cle:". 
\\'at('r ....ct It :~ InlOOi.....lnt tl1at VQU ~no\\' n: 
nus Sltu:ltlOn ana 1 "\111 try ~,) ,\llnUniHIZe Jt 
~:: th1S letter. btll 1 ~~:::lk ~'.lrthCf e~plann~ 

::O!'l l~ e-ssentlaL eS?~:~l\' ~:.nce" D.S you \\"lU 
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_, we bave a prop~l which 1 bell"e Is the 
anI' courw 01 actlon available to us U the 
J II' b&Z&rdous Spill program Is to be III opera· 
Lion In the next three to nve yean. 

When the Clean Water Act wu enacted In 

:9~~, hazardous substances Wl!re lncluded III 
',arallel with OIl. and authorlt" v..as llranted 
'.,) the Admllllstrl'lor to desillnate hazardou. 
,,,bSlances to dlstlngUlsh between Sub· 
stances on their "removal" characteTlstlc•. 
,c, remo"e or mltljlate spilled substances 
'" 1lS,'ess lllblllll' lor costs, and to 1m· 
:,Jse penalues When I assumed respor.· 
_;Ollill' lor the prOllram .n 19~~. olle 01 111\ 

;;;elle~l prlOrltleS ""as to complete the rUI~· 
:"aklne necessarv to Implement the hazard· 
".1. spill pro~ram J 11 the absence 0' a pre" 
..ratn. EPA Ilas had to Krapple With the Hope· 
..... 11 kepone deStrllctloll: carbon tetrachlo­
::Lle emerj:enclc, OU the Ohio River. l\ tour· 
::>unth closllre of the LOUISVille sewa~e treal· 
:lIelll plant because of a ChemIcal ,plii. 
.'llenllral rontanllnatlon of pnman° drlllkln~ 

.\ atrr ~upplles In KernerS\'Ille. North Cora­
.::.a. ,'hlunue deaths from a (relJ.!:hl tralll 
~rrallment III YOUlll!stOIA·n. Florida. and 
'''011\' more Finally, III March 01 thIS l"ear 

;,l' Iv\lr J(('~' r('~ulauons for hazardous sut)­
..."ncr:» I desljllHHlon of :!7) su\)st&nC"~s Cla.s5 a 

.;~ralllJn ul rCmUyabl!llY. rate 01 penalt .., and 
,I,mllil quanutlesl lA'ere promullZoted and 

""1'.\ alld the Coasl Guard allocated resources 
!' thrir lI11plementallOll. rhlS was tn(' CUI· 

... !laliOIl 01 SIX ~'ears of aCtl\'lty 
F,dlo\ol, 11U: promu1J:al1ol1 a.nd betor(' thr e:­
·:;·.r dalt' 01 tile reJ,:'ulaUOlls. the r~eete"ral 

. ;.~aH.. t Court 111 the Western UIstr1C~ LJ: 
. ;1:-.1J.UD. nClllh..' On 1\ comphiull tiled :)\ Ulr 

·.: .• ;.,,:.~.:-t\i.~i.": L'hemlst~ ASSOClallLJil tnt· 
\::H'ncall Wnter\\, a~'s Uperators tllC .o\nlerl ­

:...\ .... ~U(l.ltIOII nl Rnllroads. and oth('r~ en" 
·.:ll·U t.lll: pr0l:ranl Three lSS\lt'::i \\'f'r(' 

"'l\lL-'ll: IWIOrt' the COUrt-l he narnl1l1! 
:.:.t.lltlt\ or1ernUuatlon. the question ot rl·· 
'.1\':\1)1.11': nnd the JntE"r.relat1UnSnlp~ 1)('· 

\.It·1l ~ec .Jll allO CXI~1.11lJ.: SPDES pernll:..., 
t' (U,1I":' a~reed W1lh tilt' conlpiaInan1s BIIO 

.l' :::.prl·lac ruilla: n'ndf"rt"d 1. hE" ha/ardtHI~ 

.: . prOl:ral11 IJlOperatl\"e 
: \',l' 111~ \In' 01 t hC' J II piocr:ull 1:"1 110\...· 

,·.l· qllrert~\Inn' bc\'ond tile :\Illltt',' '1: ',nr 
L\ ;l r \" to l'lnL'\IJR.rlV CUll1roi '] l\(' l'0\11" .... t:w 
',_"'::r\" ~Ild n. larJ:E" JluJnb('r 01 ,utrl"t>!-.lr-d 

.: .1'" all ~rl: III a Ptl:"lltloll to JIlMUE"nce !!II 
'. \Jlla' l':-p~nall\' lu CUU!'1e UIH'lldll1l.: del.3.; 
,; ..... lIlWUUl11t'I.l1 llr ludlClal at'llon I; 11\(':1' 
::l·. :-'\1b~: ;\11llal .a~r\"enlellt CJ:; t 11C ua!o.:l· 

;:, ~I:e lart· pI 1t1e IllJl111CllOn lllC' "o\cer:.~·. 

\ .... 'h:-('t' IH\SIC uptlon ... 10 c0n~ldri I '.\1:: 
:::m.Lllll" l':lCh 

''"~ pru;o,l'C\ll(' an appe,\l 
.~. I"l'(\f'ral UI~trH:ll'ol':: I :'01 l/;t· \\ e .... : I :. 

.~.:,.: ,11 l.l~\lJSlana IS III thl' b~h ('lre:,;' 
., " t '~·I·:II: :-,\1I1)e:t tu a sul11 111 lll,· prIlUl:,L. 
.i~. ·:.lrv tilill ]11 ~l fl'\"l\" \10' III ttll'" npl;p:. 

,~ ::. (,,:::<;ultat 11111 wHh ~hC JlIllt1f·C.~ Ut>par·· 
',\l' 1\;\\'C !"f'acl\C'd the h>lIll\\lllL! rOIl".\1· 

,... I' wonld la~e IL 1l1UUnl\J111 Il! t lH('e 1):,' 
.(' :lkl'l\' 1:\(' \'C'nr~ fll 1UL\'C' lht' Ill;L~tl'~' .·l' 

.: "1/- 1
) lilt' ('('1I1n f,\"'!i;tf'lll and hi' J"t> .... I! ...·,.O 

'::lUtf','; :)': Il:r Sliprenlr- ('Cl~~rt t)~l :!:I' 

.,.;.::... . :wn' .... ...:Z'C'atrr thall ";'~ Twrct>:l'. 
\;:,,' ~Il(, :11\\t.'1' ('(JUrI del'lston lhat ~topprd 

." :"):"<'L"r:un \\-'0\110 hr- upheld 

.... '·'·11:10.. ;\Itl'1l1pt a rif'wrt~f" 111 'I1r :-\":.;1 .•. \ ­

. " 'n~"rl1~ .,. '~~I' . Illl"'" I\~'~l" 

':11' '1\I"\'~h()ld 1~~111'-111t' d(·· •• :·:-ll:~ ••\: .. ,:. 

... I:!Il;I1[ IJH~E~nt/l'~ EP.o\ (~'llllC1 II," ',\'::' 

:1:Pf'! tlllo,; !·f.·I:ll.rl·:nrn~ a:;d !)(' ... 

" ..... 1\,.. " 'I.l' n: :lLlI.c..1a:'_' I 'll 
.. ,1 :,·U1I::.' II ... :l) t"S(fth;l.~h ;\1·~I::I.~ I::l.~:l. 

,.:.", ..... ::'qr~l :;P(l'CIlII- '1\1.Ll)tlTlr, ""\f'r:~:_ 

•. 1.' ... t· "~ t";~I'1Jnlstalll'\'~ 1.'1'" "'1:11'11 .. :,., 
,'I" :IlIL'll: 1)(' (tl~('n.1.rCt.tt . : .. :"- ',\ •.. j.,; 

: :t··l~i':'~ llU:-df'D I: :h(,l"l' '·\t''T" '.Ll.-. : .'I 

'':''11'0 :It:~ .\pprnacl\. 'llir 11(,~' ('''urnal., 
.j;r:l.'''~· \1,'" f'Ollld de,,.rnllllr- h:unHlIl qual.. 
. ,,~ .l·:\ r:\le ,\: 10 If> per "r:\i h\l' ~I' '\ ..•.• 

.. ;-\'l'OurcfI \-" ..;,1 Il \\iJlJld 11,· rh'.·;~~:I·" ,.. 

fore we had anything like the 271 Chemicals 
no...· subject to our rUles. 

~Ioreo"er, since thiS was the dec lSI 011 ,,: 
only one lederal district court. It IS unllltel, 
lA'e could have any certalnl)' that satlslYl1l~ 

thIs court would sallslv all of the other Yl 
federal dlStTlct courts . 

Third. lejllslallve repaIr 
T ...·o pOSSibilities are suggested. One. A 11111 

:ledlred el'lort to repair sec. 311 ond perhaps 
related allthOrlt'·: Or alternallve!I'. a qUIck 
nx address~d to tbe speCific problems raised 
:)1' the court 

I nove reached the conclusloll lo proceed 
\\"llh the latter. My reasons lllclude the belief 
th:ll the baSIC core 01 sec. 311 IS sound Il tht 
provlsloll was chanlled-even to ml\ke It he,· 
ter-It ....ould require a new rulemaklng el­
ton. As I explained above, given our expert­
ence. Il ....ould be n"e "urs or more belore 
"'e a~aln had promuillated regulations o.nd 
'ne capaclll" to Implement them. 

Consequentl'·. and with aCknowledged risk 
10 all partIes. I hal'e met with the IItllll\lllS 
over the last two weeks III an attempt to de' 
termlne If there was a "noncontroverSial" 
lelrlslatlve proposal that all parties III 1Z00d 
I:Uth coulCl accept and allow It to be gralled 
onto .. Simple research and development all. 
thOrlz.:ltlon bill .... hlch has passed the Hou,," 
and IS pendlnj: In the Senate Commlltee 
'H R 12140, ThiS 15 Admlttedll· a ,'en' re­
mOll' p0-Slbllltl' under the best CIrCllm­
"anCh. lJu t I believe It IS ....Orth the tTl'. I do 
nOt see the same 0PPOrtUllllV for qUICk aCllon 
III the next ConlZress I believe the partles 
;Ire parllClpatlng In thIS eelfort In gOOd fallh 
:"u olle has pressed for all u/ their prel.c . 
"I:C'l'~ A... a consequence, we have r('ached a 
1'0,,,;(,11 that the AgeIlc~ and llle Illlganb 
'~l\ suppor:, It II IS enacted lA'e cnll have the 

,II 1 llazardou. su bSlnnces program In mOllon 
il; .. ldE" 01 a lew months 

til the diSCUSSions II'lth the pllrtles I Illl"e 
neell eUICled I", the assumptlon thUl COI>­
cress and the people expecL to hl\ve the 10.­
i 0'''" IIH': hasJc ('lemen ls ot 1he J 11 procralll 
pu: l;,~O uperattoll ns 50011 as possIble 

.' The desll;:llatlOll of ,ubstances a"d 
qL:~n::tles tile dlscharl!~ of "'hICh creates" 
dt1t\· '1:1 th(' dtsC'harglll~ owner or operator 
'0 nolll\' the covernnlcnt. 

2, Response by the- ~o\"crllmCIl~ to ml:l ­
.:atr- ~he t"rf~ctFl or the snbstll\uces and tli l'l' ­

;nu\ l' lnc substances wllt'rc llpprlJprtatl·. 
.11 LU1.bI11t'· Impo~ed on the owner lu" 

'l~t~ the L:O\'crntllc-nl Incurs tit re-nloyal .IUti 
n~~\t~R.tlorL and 

.'" penaa,· pronslor, 
r bfllte\'e that WIth '!i;e\'eraJ nnleltdments ~., 

.... t·('·.hlIl :111 In this Coucres~ we (':1n b\111c1 
',Ii t Il(' nllenlR.KlnL: ('''ort thc Acency 11:1~ cn!:­
C1UCll'd tor all these ~'ears IUld we call eel thlf<o 
11:l:-,t1C pro~ranl to opernt~ almost lmn'cdlate­
1\' H.:l('r c-n~ctment 

Thl' i\l!enCI' and tile Coast Guard h:\,·l' e" 
penLled crent resources III trllllUnL:, Informa­
'If,,, dlssemlnlltlOll. IIlld related preparation, 
.,:J ~)il'lntFled on the :!";,1 s1.lbstnnce~ and tIl{' 
!:~';~l):\tl qUR.ntiUes now desh:nalc-d. IndUS· 
•• ,,' "mll'H!I'. l"'en thou~h It ha" lltlt:llted. 
J •• I.\ ;l:-r-pnred to Compl\· \\'Itil thc prol!ram 
',hrOllcll trallllllL: 01 personnl'1 lind IS relldl' 
;0 cll"tnhllte mlltermls 10 cmplo,·ees. There I~ 
" pro"raln-l\ \'e.,' villuahle prol!rl\lll-read·.. 
. II L:'! but It Is now III s1.lFlp~nded Illl1UU\l10J: 
.: l~(' ... ;tU:ltlllll ;~ hard k'lr rile til ~lndc-rSlall(1 

:- . ::.' p\lblll" aln·adr ""USptCIO\I.:; I;: I,!;" 

:~!;!l:"·. ~.) Cf)\'(I'rn, I~ I~ lrnpOSSlb)c In l11\drr­

.• :%H'IIc..1:nl·I:· ... \\"f' P'·'llJl}:'.I' h ..... l....:.l:.·. 
:' ...... ~, .:alrtretO\1.-i :-llbslnncC':". IHl a p.lr WIth 

'. '" ::,·t tt',:I'\' :'l'lrtte tl) ~~lC IuaJor ('onl. 
·t"::t:I! .... n; "l'l" .1: 1. wl~h 011(' 1l1:ljor pxC'r-r'" 

:; H"~,,rr 'h3" the ~5.001l penl\lt'· :I:l.~· 

: :IP ~:lll1t ~~r hazardous dt,!=:('h:lrL't'" 
"\"'I~t1 hI" ;;.illl)l)1) ThiS rp"resel\t~ n sl~nl:l­

. :\1)' it'(Jllrtton ~ront the presrn: law (tIP! 

..; ~n:::llj1t tor \'c-~"el,f, and $.,:)00.000 rClr Ol))e:' 
"'I',.··... jilJwe\"rr. wlth ~~l~ !!,)'77 :l.mC'J~C4 
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menu clarUymg the liability for mltlllatton 
l:l the case of dlsCbarges ot bazardoua lub· 
:\lances ....·e feel the reduced penalty'S eflect 
on achle\'lnl! a hlllh standard ot care II olf· 
'et II experience reveals otberwlae, amend­
ments to tne penalt'· structure COUld come 
later. but :n the meantime the duty to give 
nOllce, :he authorltv 01 the gOI'ernment to 
re,pond and act. and liability-ali presently 
enJolned-<ould go 1Ilto elTect. 

I know thiS IS a most unusual r~quest. and 
"ould ho;>e 1 could meet With you to explain 
the cIrcumstances In more detaIl. 

I am mOll\'ated bv the deepest sense 01 
concern that If the legislation cannot be 
amended lA'e ...·111 be unsuccessful In getting 
"",' element of the hLUlrdous substances 
,pill program In et'lect tor years: an InabUlty 
"..hlch .....hen so much has been Invested, 
doe, not seem to be In the public Interest. 

Slncerel\' '·OUM;. 
. THOMAS C. JOU,%NC. 

A!515la7t1 AdmtnUt,ator 

Mr. STAFFORD. Following the re­
ceipt of Mr. Jorling's letter and at the 
urjp,nl: of "anous interested parties. the 
commIttee held a hearing on the pro­
posed amendment. Although Mr. Jorling 
\\'as the only witness. he spoke on behalf 
of the many Rroups which participated 
In the unusual and lenl:thy nelrotlations 
The date of thiS hearing was October 5. 
less than:! ....·eeks ago 

Normallv. a change of such funda­
mental and Important nature would be 
.'ub'ert('d to more extensive heannl:s 
:lnd to formal ~crutmy b~' the member­
"hiP of the commIttee. However, because 
It \\'as so la te In the seSSIon, ....·e were 
reQUired to relv on more infonnal dis­
russlOns regardin~ the merits of the 
proposed amendment 

DurIng the course of these discussions, 
.;everal ft3\\"S In the onglnal proposal 
were revealed The amendment was 
~hamted to correct these, In addition, 
,'ertam rhanges suggested by the De­
partments of State and Transportation 
',I"l're Illcorporated into the amendment 

Based on m" Informal dlSCUSSlOns WIth 
other members of the commIttee. I be· 
Ilel'e 1 call safelY say that my action here 
rel1ects the ....·111 of ItS membershiP. The 
committee considers It very Important to 
:mplement one of tlle most sil:nificalll 
provIsions of the Clean Water Act, sec­
tion 3 J I, deallnll ....·Ith the discharlle of 
..azarcous substances-particularly. the 
Go,-emment's abilitv to respond to and 
ml~lgate the effects of such discharges 
More than In any other environmental 
are;l people expect QUick and ef'[~tlve 

~o\'ernmental response to protect pubhc 
health and the en \'Ironment in the event 
01 spills 01 such materials. Nothinlr per­
plexes :I CItizen more than discovenn,:: 
that the GO"ernment IS mcapable of nct­
m,:: rapldl',' alld decisively ill such 
situations 

Blit. despite the fact that seclion 311 
'.\:1' elLlrtrc1 ti \"(':lrs :I~O. the hazardous 
.,Ubsl:lIlCes SPill prOllram IS nonexistent. 
The rOllrept of GO\'el'nment response to 
;:lll.' ".~. ~r,t c1e\'eloPt'd m the rontext 

01 011 III the l;lte 1960's and was Incorpo­
r:ltt'r! ;1\ the 19;0 Water Quality 1m· 
:'rrJ\'eme:l\ :"ct. :\t thnt time. lIncer­
rall:t'· s\lrrOUndllH! thc appropriateness 
.. I :J~('lt;dll~~ other hazardous matenals 
.:1 s\lch :I srneme !£'d the Congress to au­
thonz(' !he :lcmlmstratlon to stud~' 

;~:;:lr ;'rsI10nse mechanisms for them 
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When the Clean Water Act was enacted 
m 1972, hazardous substances were In­
cluded in parallel with all. and the ad­
ministrator was granted authority to 
designate hazardous substances. to dis­
tingUIsh between substances based on 
their "remova.l" characteristics. to re­
move or mlUgatl.' the effects of sPilled 
substances. and to assess CIVil penalties 
and clean-up costs. The EnVironmental 
Protection A~ency responded to that 
mandate inadeQuately. In part tor com­
plicated technlcal reasons 

Recentl\·. however. Implementation of 
the sectlo~ 311 proltram was designated 
as a high prIOrity. EPA set out to com­
lJlete the rulemaklnlt necessary to Imple­
ment the hazardous substances sPill pro­
~ram. In thiS undertaklnlt there were 
several uncertain elements In section 311 
which led thl' committeI' to makl' legls­
latlvl' clanficallO'1s. especlall~' regardlnl.: 
the inclusIOn 01 mltiltatlOn activIties In 
the concept of removal. In December 
1977. these clanfications were incorpo­
rated In amendments to the Clean Wa­
ter Act 

In March of thiS year. the lour kl'\' 
re~ulatlons lor hazardous SUbstance, 
were final!l' promulltated. The lour sets 
01 relrulatlOns deslltnated :!71 substances. 
claSSified theIr removablllt~·. and estab­
lished harmlul Quantities. units of meas­
urement. a.nd r:ltes 01 penalt;· The En\'l ­
ronmental Protl'ction Acency along with 
LlIe Coast Guard. allocated reclOnal re­
sources to thf' t:lsk 01 Implementll11l: tlll' 
:lll hazardous subsLances prol!ram ThiS 
re~ulatol'\' and ;Jro~rammallr effort was 
the rulmll1atIOn 01 6 year.s 01 activity 

FolloWlllC promulgRtlon. but belare thc 
effective da te oi the re~ulatlons. the Fed­
eral DIstnrt Court for the Western DIs­
tnct of LoUISiana. actlnlt on complaints 
flled bv the \1anufacturln~ ChemISts 
.-',sSOClatlon. tr.r Amencan \\iatl'rw:l\s 
Operators thl' A.ssonatlon 01 Amenran 
Railroads. an~ others. enjoll1ed thell' 
ImplementatIon and enlorcement The 
pnnclPal challenl!es to the relnllatlons 
Included alleaatlons that EPA had 1111'­

Rall\' determlnl'd the actual removnblht\· 
of the deslcnatea substanrf'S. that EPA­
Imrmiul Quantl!\' determmatlons weI'(' 
arbltrarv and capnclous. and that EP.4, 
had unlawlullv applied tile Pro\'ISlons 01 
section 311 to lacillties With NPDES 
permits 

The COUrt agreed with the plamtiffs 
on all three I,sues and concluded that 
I he rel!UlatlOl1S were "invalid. VOid. un­
enforceable. a nd of no leltal effect." The 
court concludec !llat EPA had imper­
miSSibly 19nol'rd nlltl~ablllt\· 1Il deter­
mlnin~ the actual removablllt\· of SUb­
stances. In additIOn, It hrle! that EP.4,·, 
harmfUl Quantlt\· dl'termmatlons weI''' 
unlawiul l)('call'l' thev (lie! not ronsl(1l'~ 

'times. lucutlolh. rIlTlllllstan(·cs. au: 
condmons a., rrQulred bv sertlon 311, b' 
,~, ane!. thl'rr!nre. Wl'rl' noL pree!lrtl\'p n: 
artuaillarlll hnull\·. the COllrt Ilt'ld tl:al 
c1lschal'ces SUbll'ct to Sl'CtiOIl ~O:! 01 till' 
art sllould not be sUb.lert to thp repOl'li:,c 
reQulrl'mrllts CII'II pt'nall\' llabllllle~. :11\(1 

.-Ieanup costs oi ~ectlon 311 
The Impan of this deCISIOn on EPA', 

ablllt\' to prl'l'ent alld respond to the 
rll<rhargr III hJwrdous substances IS dlf­

ficult to overstate. InvalidatIOn ot the 
removability regulation rendered inoper­
ative the entire eh'il penalty scheme. Thl' 
rejection of harmful quantity determI­
nations-the cornerstone ot the regula­
tory scheme-ellminated mandatory re­
porting of spills and relieved dischariters 
01 responsibility for civil penalties and 
clean-up costs. The tuture of the 311 
proltram IS now m Itrave doubt The 
courts. the EPA. and a large number of 
Interested parties are all In a position to 
mfluence the future of the hazardous 
substances spIll program. In the absence 
01 substantial agreement on a basic ap­
proach. ~hese parties could endlessly 
delay any amendment or litigation. 

In the face of the situation created bl' 
the Injunction. the committee conSidered 
three baSIC options' 

First. an appeal could be prosecuted 
But the Justice Department and EPA 
concluded that It would take a mmimum 
of 3. but more likely 5. years to have thl' 
matter processed throulZh the court sys­
tem and ultimately resolved by the Su­
preml' Court Further. the admInIStra­
t�on believed there would be a substantial 
chance that the lower court deCISion 
halting the program would be upheld. 

Next. the re~ulatlons could be rewrlt ­
tell to conform to the Court's order. On 
the th reshold Issue-the determination 
nl harmful quantities-EPA could not 
l\"flte rllips to satisfy' the Court ordcr 
and be III any way responsive to the 311 
mandate. To do so would requlrl' EPA to 
"<tablish belore the fact actual harmful 
rffects from speCific QuantitIes of chemI­
cals ro\'ermll: the mfinite ran~e 01 Cir­
cumstances In which they milZht be dl~­
rharged This would reestablish thl' 
pl'l'-197:! burden of provlnit "'ater Quallt\· 
Impact as a prerondltion for em'lron­
mental protection, The best EPA estl ­
mate mdlcated that the al!eno' rould 
ctetermllle harmful Quantitles at a I':lte 
qf 10 to 15 per I'ear, but only at a ':en' 
hll~h resource cost. It would be decades 
he fore achlevlnlt anYthing like the :!il 
chemicals deSignated 111 the en lOmed 
regulations. 

Finally. therl' Wl're two le::!islatilf' 
repair possibilities: There could be a 
lengthy. full-fledged effort to repair Sl'r­
UOll 311 and. perhaps, related allthorlt~ 

or. alternatively. a more focused effort 
addressed to the speCific problems raised 
by' the recent Court deCision, After 111­

tense review. the parties concluded that 
there was no recourse but to seek QUick 
le:::islatlve repair. if section 311 were tQ 
be Implemented Without further uncol\ ­
sCionable delay. The committee al!reed 
Our reasolls mclude the belief tila t thr 
eXisting sectlon 311 IS basically sound 
Ii til(' prOVISions were i!reatly' rham~ed. 

el'en for the better. it would require an 
(,lltlrrl~' ne,\\,' rlllemakini! effort ThIS 
would be tlme-rOnSUmllli!. Given past t'x­
prrlence. It would take ~'ears to achle\'e 
promuli!ated re::!ulations and m t1:e 
meantime tlle dlschar::e 01 thrse hazard­
oilS substances could continue unrei!u­
lated 

The effort to define a le!!islatl\'l' sO\lI­
!lon has forced judgments as to what 
t'll'ments 01 the prOi!ram arr most Im­
portal1t and to conSider illterin~ tho<r 
wl1lch. while Important. would pl'el'em a 

consensus. We concluded that the fol­
lOWing basiC elements of the 311 program 
should be put into operation as soon as 
possible: 

Flrst. The deSignation of substances 
and the determination of quantities. the 
dlschar~e of which create a duty on the 
discharger to notify the Government 

Second. Governmental response to 
nlltlgate the effects of dlScharRed SUb­
stances and to remove them where ap­
propriate. 

Third The Imposition of liability on 
the owner for costs mcurred by the Gov­
ernment m removal and mitigation 

Fourth, A penalty prOVISion. 
The legislative proposal 1 am offering 

retams these key elements ot the 311 
program. 

The recommended changes involve 
three basiC areas, Flrst. the proposal 
Simplifies the determination of which 
discharge Incidents must be reported to 
the Federal Government. The proposal 
clarifies the authority of the adminIS­
trator In deSignating hazardous pollut­
ants and determmmg harmful quanti ­
ties 01 such pollutants, Thl' amendment 
makes It clear that the determinatiOn 
01 harmlul Quantities does not re­
QUire an assessment of actual harm 
III the variety of circumstances In 
which such substances might be diS­
charged. Rather. the determination IS 
based on the adlTUnlstrator's Judgment 
of what Quantity may be harmful as a 
result of its chemIcal properties. nut the 
circumstances of its release. This chan~e 

would resolve the district court's obJec­
tions to the preVlously promulgated 
regulations and It would allow the baSIC 
l'lements of section 311 to be imple­
mented rig~t away, 

Second. the chanltes place hazardous 
substances on a par \\'lth oil in their 
relation to the major components of 
section 311. except that the maximum 
rlvll penalty lor their discharge would 
he 550.000. compared With $5.000 lor 
OIl The admmlstrator would enter Into 
a memorandum of understandml: with 
the Secretary of TransportatIon per­
mlttlnc the administrator to select either 
01 t\\,o options available for penahzmg 
e!lscharlters at hazardous substances One 
option IS an admllllstrative penalty up 
to 55.000 per Violation, The second op­
tion would be commencement of acinI 
action In Federal distflct court Penal­
ties In such an action could not exceed 
$50.000 per violation. Ilnless the dls­
charlte was the result 01 willful neltll­
cence or ITUsconduct on the part 01 
the owner. operator. or person in chan:e, 
III which case the penalty maximum 
would be $250.000 per discharge, 

TIle $50.000 maximum mvolves a Sl~­

nlficant reduction from the eXisting 
$500.000 liability for faCIlitIes and S5­
000.000 lor vesseb However, III view ot 
t11C 1977 amendments which make It 
drar tllat dischargers are liable for mltl ­
"atloIO costs resultlllc [rom dlscharcers 
of a hazardous sllbstance. we concludee! 
:hat suffiCient Incentll'r fOr a hl~h stand­
:,r<l O! care eXists With the comblnatiOll 
"i public c1Lsclosul'e of who IS dlschar~­
IllC. llablht~· for mltlRation of hazardous 
,ubstance dlSchari!es prOVided In 1977. 
,.LIlli the penalty prO\·lslons. If experience 
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,es that higher penalt.1es are neees- d1schanres. Whlle mOlt discharres from I am deeply concerned &.bat 11 the 1el­l"f::,., the penalty structure can be modi- pennitted point sources will. therefore. islation 1& not amended we will be umuc­

ned accordmgly. In the meantune, how- be regulated solely under the section 4)2 cessful in getting any element of the 
"er. the Itey authorities of section 311­
mandatory reportmg, Government abB-
Ity to respond and clean-up llabll1ty, &ll 
of which are now enJoined-i:ould go 
into effect. 

In the proposed changes the criteria 
lor determIDmg the SlZe of the penalty 
lS"ould also be streamlined. In assessmg 
the penalty. the Court would consider the 
lollo\\'ing factors. 

F1rSt. TIle size of the business in­
,"olved: 

second. TIle effect of the penalty on 
the diScharger's ability to continue In 
business; 

1blrd. TIle gravity of the Violation. 
'.\ hlch we would interpret to mclude the 
-lIt' of the discharge. the degree of dan­
~t'r or harm to the pubhc health, safety, 
,Ir the environment. including consldera­
tlon of tOXICity. degradabil1ty. and dis­
persal characteristics of the substance. 
prenoUS spill hIStory. if any. and viola­
\lon of spill prevention regulations where 
appropriate. and 

fourth. TIle extent and deltree of suc­
,C.\S of an~' effort by the Violator to miti ­
.:ate the effects of the dIScharge.
 

Particular emphasIS should be placed 
:,n tile extent 01 mitigation efforts by the 
,:l<..harger. In order to encourage prompt 
.ll1l.1 efft'ctll'c cleanup. Mr. Jorhng has 
"Iud the agency Will Include these cri ­
tena and other elements governmg grav­
;tr of the Violation 10 Its regulations 
;llwlt'mentlm: the penalty provision. 

TIle t1md area of change would clarify 
lIrlSdlctiOn over discharges of oil and 

:'.lzardous subHances from point sources 
.llh ~DES permIts. The ISsue of which 
"'('liOn of the act governs these dis­
aar.:~s IS a prmclpal source of con­

·.:,,\'t'r~\· In the hllgatlon. This proposal 
"r.l~· aff~ct.~ the JUrisdiction over certain 
::'rhar~es permitted under section 402. 

1la.o;lcally. the changes make It clear 
'::at dlschar~es. Irom a POint source per­
·:::ttl'l! under ~ectlon 402 permitted 
.lurct'. which are asSOCiated With man­
;Llcturlnl: and treatment. are to be rel(­
';latl'cl under ~ectlons 402 and 309. 

Spill" ,ltuatlons will be subject to 
"Cllon ;Ill. however, regardless of 

·... arther they occur at a facility with a 
~C2 permit, For example. on-site mdus­
:rlal SPills su~h as truclt or raH accI­
:"nls or substantial or large-scale fail-
Ires or ruptures of containers or ves­
,'1.\ would be conSidered subject to sec­

::.:.n ~ 11. unless such on-site spills were 
;:r(l('~st'd through a treatment system 
--:llInble 01 ellmmatlng or abating such 
".nlls. In which case such discharges 
• ould be rel:ulated under sections 309 
l~d ~02 On the other hand. situations 

:,'11 ;" lhe 101l0\\'1n1: would be regulated 
::lcer St'CllOrlS 309 and 402. not 311: 
~'. ,tt'm upsets caused by control prob­
":r.< nr Oll~rator error. s~'stem failures 
,r mallunctlons. equipment or s\'stem 
~artups or shutdowns. equipment 
',l.'h~s. productlon schedule changes. 
""fl"Ont:lct ('uohnl: water contamlOa­
:;nn, storm water contammation. or 
~tml'nt system upsets or failures at 

~ "clhtlt's \I.·lth treatmfnt systems ca­
. 111!1' of ~lIm:n:ltlng or abatmlil such 

permit system. the oil spill program 
under section 311 , ..ill remain mtact, 
and other ClassiC spill situations wHI 
contmue to be subject to section 311 

In the amendment adding a new deft ­
nition of discharge for purposes of sec­
tlon 311. we are attempung to draw a 
hne between the provisiOns of the act 
under sections 301, 304. 402 regulating 
chromc dlScharges and 311 dealmg with 
spills. At the extremes It is relatively 
easy to focus on the difference but it can 
become complicated. The concept can be 
summarized by statinl that those dis­
charges of pollutants tha.t a reasonable 
man would conclude are assOCiated with 
permits. permit conditions. the operation 
of treatment technology, and perm1t vi­
olations would result in 402/309 sanc­
tions; those discharges of pollutants 
that a reasonable man would conclude 
are episodic 01' classical spills not in­
tended or capable of bemg processed 
through the permitted treatment system 
and ouUall would result in the applica­
tlon of section 311. 

While this division lDlght be subject to 
theoretical abuse. for example. funnehng 
classiC spills through an outfall to aVOid 
section 311, the avallabihty of crlmmal 
sanctions under both sections 311 and 
309 should operate to deter such avold­
ance schemes. 

The amendment also clarifies that the 
costs of removal of a dIScharge of a haz­
ardous substance from a pomt source 
With a 402 permit are recoverable from 
the owner or operator of the source un­
der section 3091 bl of the act. 

I should POint out that none of the 
changes affect the deSignation of 271 sub­
stances as ha.zardous. If the proposed 
legislative changes are enacted. the 
uRency will withdraw the regulations, 
make the necessary adjustments. and 
promulgate the same 271 deslgnatloflS 
and quantities Without change as soon 
as possible. The amendments we are pro­
pOSlOg would allow us to build on the 
rulemaklng effort conducted for the last 
tew years and enable EPA to get a basiC 
prOlUIIJll Into operation wlthm a few 
months after enactment. 

The EPA and the Coast Guard have 
already expended great resources for 
traming. informatIon dlSSemmation, and 
related preparations premISed on the 271 
SUbstances and the harmful Quantities 
designated. Industry, notwithstandlnl( 
its litigation posture. IS prepared to com­
ply With the program through personnel 
training and other Implementing ac­
tlOns. In short, a very valuable program 
is ready to go. but it is now 10 a state of 
suspended animation. The situation is 
hard for the committee to accept. For 
the public it is unpossible to understand. 

I do not believe the country can be or 
should be without a hazardous spill re­
sponse cagabUity lor another 4 or 5 
years, We can build on the rulemaJung 
effort that has been conducted: we can 
Ilet the basiC program to operate. Al­
thou!th certain adjustments must be 
made 10 the lDterests of gettmg the 
prORram moving. I believe they I1re 
worthwhile, 

ha.zardous substances spill program In 
effect for years. a failure which would 
have mcalculable effects on public health 
and safety. My request IS unusual. yet 
Riven the complexity. the ht~atlon. and 
the rulemaking associated With section 
311. we feel strongly that It IS the only 
way to put the hazardous spill program 
Into effect without unconscionable fur­
ther delay. I hope you will agree.• 

THE ALASKA NATIONAL INTEREST 
LANDS CONSERVATION ACT-H,R. 
39 

AMENDMENT NO '''2 

IOrdered to be printed and to he on 
the table,' 

Mr. GRAVEL submltte<1 an amend­
ment intended to be proposed by him to 
H.R. 39, an act to designate certain lands 
m the State of Alaska as uruts of the Na­
tIOnal Park, NatIOnal Wildilfe Refuge. 
National Wild and Scemc Rivers. and 
National Wilderness Preservation Sys­
tems. and for other purposes, 

CAl.J...ING INTO QUESTION SALT II 

Mr. BARTLETT Mr. President, after 
10 years of the "SALT process" and 6 
years of negotlatlons. the long antlcl ­
pated SALT II treaty finally seems at 
hand 

The tlmetable and style for the pres­
entation of the new strategic arms limi­
tation treaty to the Amencan people 
and to the Senate IS beconung more 
clear. Immediately prior to the Novem­
ber elections. Secretary of State Vance 
will be 10 Moscow conductmg secret ne­
!totiatlons deSigned to conclude SALT II 
Undoubtedly. the electorat.e v,'ill read 
and hear of "progress" Theo. v,'lth Con­
!tress out of session and the elections 
over. PreSident Cartt'r and Soviet Com­
mumst Party Secretary Brezhnev v,'ill 
meet at a SALT II sUlrumt designed to 
enhance the spirit of "peace In our time" 

In January. with the next elections 
nearly 2 years away. the nev,' Congress 
Will fmally come face to lace With this 
SALT agreement which will already have 
become a very old issue. As the new Con· 
gress organizes, shu1!lmg Its comnuttee 
memberships and wrestlmg With the new 
budget. senators and Congressmen wlll 
attempt. to evaluate thiS mcredibly com­
plex treaty. I assume It Will be 11 treaty 
and not an "executive altI'eement." which 
would be an Insult to the treaty powers 
of the Senate as enumerated m the Con­
stitution. 

Next year. there will be little tune left 
to study the SALT II treaty. so I url:e my 
colleagues who WIll be returning. and also 
those who will not. to examme the terms 
of this new !'itratel:lC arms lunltatlons 
aRreement begmnmg now. Although the 
entire package has not yet been made 
public. most of the major prOVISIOns ha\'e 
been revealed. In any case. SALT has a 
language all its 011.'0 and learnlnl: even to 
speak It will take some study. 

To aid my colleagues. I ....ould like to 
diSCUSS some of the problems which are 
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adequacy of the National Contingency Plan and any regulations 
promulgated pursuant to subsection (j) of the Clean Water Act con­
cerning oil spills. 

Oil ,pill penalties 
Section 206 expands and clarifies authority for penalties for dis­

charges of oil and hazardous substances to the navigable waters 
and other violations of section 311 of the Clean Water Act. 

Section 206(a) expands uisting authority under section 308 of 
the Federal Water Pollution Control Act concerning inspection and 
entry. The authorities of this section are expanded to include ves­
sels and facilities in addition to point source discharges. In addi­
tion, specific new authorities for collection of information concem­
ing potential discharges of oil are established. This provision was 
propoeed in the Administration bill (S. 1066). This provision is not 
intended to in any way limit or constrain related inspection and 
entry provisions of other Federal laws. 

Section 206(b) affirms recent court decisions to explicitly provide 
that violations of the prohibition on discharge of oil and hazardous 
substances are subject to the criminal penalties established under 
section 309 of the Act. These penalties are $2,500-$25,00011 year 
for negligent violations, $5,000-$50,000/3 years for knowing viola­
tions, and up to $250,000 and 15 years for knowing endangerment. 
This amendment is intended to resolve any ambiguity concerning 
the intent of Congress on this question. 

Section 206(c) clarifies the Clean Water Act to provide that viola­
tions of section 311 are subject to the general administrative penal­
ty authority added to the Act by the 1987 amendments (section 
309(g». This provision effectively increases the administrative civil 
penalty from a maximum of $5,000 to a maximum of $26,000 in the 
case of a class I penalty and $125,000 in the case of a class n penal­
ty. This subsection also clarifies that Federal enforcement actions 
may advance even if there is a State enforcement action. 

In hearings on recent major oil spills, the Committee also heard. 
of the large number of smaller spills (i.e. an average of over 10,000 
spills per year totalling to an average of over 20 million gallons per 
year). The use of administrative civil penalty authority is an essen­
tial tool in an overall program to reduce to number and volume of 
spills. 

Section 206<d) revises paragraph (6) of subsection 311(c) to estab­
lish a judicial civil penalty for discharges of oil and hazardous IU~ 
stances. The amendment provides for penalties of up to $25,000 per 
day of violation, or $1,000 per barrel, whichever is greater. In any 
case of willful negligence, willful misconduct, or a violation of a~ 
plicable safety, construction, or operating regulations, the penalty 
ahall be not less than $250,000. The court may consider several fac­
tors in 888e88ing a penalty including the seriousness of the viola­
tion, the history of prior violations, and the efforts to mitigate the 
discharge. 

Section 206<e) provides that the determination by the President 
of amounts of oil which may be harmful to public health or welfare 
be amended to include quantities which may be harmful to the en­
vironment. 
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Section 206(0 provides for penalties for any person who knowing­
ly fails to provide notice of a discharge of oil or a hazardous 8U~ 
stance. The emting penalty of a fine of not more than $10,000 or 
not more than one year in prison or both is revised to provide for 
penalties consistent with title 18 of the United States Code or not 
more than three years in prison or both. The amendment also pro­
vides that a pel'8On who knowingly fails to provide required notice 
shall not be entitled to the defen.ees to liability provided. in the Oil 
Spill Liability and Compensation Act. 

Section 206(g) provides that administrative, civil and criminal 
penalties for violations of eection 311 of the Act are to be deposited 
m the Oil Spill Fund. 

Conforming amend1Mnts to u;.,ting oil _pill laws 
Title m of the reported bill conforms the provisions of various 

other laws to the provision of this Act. 
Section 201 makes clarifying amendments to the 1'raJurAlaska 

Pipeline Authorization Acf (43 U.S.C. 1653). The amendments in 
this Act make it clear. that the removal liability of the permit 
holder extends only to activities relating directly to the Trans­
Alaaka Pipeline.· Additional language makes the Tnms-Alaska 
Pipeline Act removal liability provisions inapplicable in those situ­
ations where this Act applies. In all other instances, those provi­
sions in the Trans-Alaska Pipeline Authorization Act relating to 
removal C08t8 and liability remain in effect. 

The reported bill also repeals that aubeection of the 1'raJurAlaska 
Pipeline Authorization Act which established a compensation fund 
for damages caused by oil spills from ve.els transporting oil from 
the pipeline terminus to porta elsewhere in the United States, ef· 
fective upon the payment of any outstanding claims. 

Section 202 amends the Intervention on the High Seas Act. in 
order to make available to the Secretary, for intervention proce­
dures authorized by that Act. the Fund established by this Act. 

Section 311 of the Clean Water Act, is amended in several ways. 
Subeec:tion (c) of that eection is amended by authoriz.iDg reimbUl'8e­
ment to States from the Fund established by this Act. for reasona­
ble costs in removing d.iacharges of oil pursuant to the National
Continge:,S; Plan. Subeec:tions (d), (i) and mare amended to delete 
claWJe8 e unneceBBary by this Act. 

The revolving fund under su.beection (k) is repealed, and the 
amount remaining in the fund is transferred to the Fund ~ 
liabed under this Act. Any amounta received by the United States 
with respect to claimI brought UDder eection 311 after the effective 
date of the repeal of subeeCtion Od Ihall also be deposited in such 
Fund. 

Subeection (p) is repealed because it sets out fmanclal responsi­
bility requirements for vessels that are superseded by this Act. 

A new subsection (s) is added to provide that the Oil Spill Com­
pensation Fund established in this Act shall be available to carry 
out the provisions of subsections (c), (d), (i), and (l) as those subsec­
tions apply to discharges of oil. 

It is important to note that following enactment of this Act. lie 
ability and compensation for petroleum oil pollution damages 
caused by a discharge fro~ a vessel or facility will be determined 
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