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JURISDICTION OF THE FEDERAL ENERGY REGULATORY COMMISSION

The Federal Energy Regulatory Commission (FERC) must license any hydropower project
which occupies navigable waters or public lands, unless it is grandfathered by valid permit issued
on or before June 10, 1920. Federal Power Act (FPA) section 23(b), 16 U.S.C. § 817.

This jurisdiction includes a non-navigable water if the project may affect an anadromous
fishery, generate energy for distribution through an interstate grid, or otherwise affect interstate

commerce. See United States Department of Commerce v.F ederal Energy Regulatory
Commission, 36 F.3d 893 (1994), Tab 1.

Tab 2 lists existing and pending projects under FERC’s jurisdiction in Alaska.



BASIC CONDITIONS OF LICENSES

A license must assure that a project is “...best adapted to a comprehensive plan of
development...” of the affected waters. FPA section 10(a), 16 U.S.C. § 803(a), Tab 3.

A license must protect all beneficial uses which the Federal Power Act recognizes in the
affected waters. Udall v. Federal Power Commission, 387 U.S. 428 (1967), Tab 4.

It must include those conditions which the State establishes to assure compliance with
water quality standards in the affected waters. Clean Water Act section 401(a), 33 U.S.C. §
1341(a). See Jefferson County PUD no. 1 v. Washington Department of Ecology, 511 U.S. 700

(1994), Tab 5; and American Rivers v. Federal Energy Regulatory Commission, 129 F.3d 99
(1997), Tab 6.

If a project occupies lands or waters of a federal reservation such as a National Forest, a
license must include those conditions which the administering agency determines are necessary for
the protection and use of that reservation. FPA section 4(e), 16 U.S.C. § 797(e). See Escondido

Mutual Water Company v. La Jolla Band of Mission Indians, 466 U.S. 765 (1984), Tab 7.

A license must include a facility for passage of fish, as prescribed by the U.S. Department
of Interior or Commerce. 16 U.S.C. § 811. See Bangor Hydro v. Federal Energy Regulatory
Commission, 78 F.3d 659 (1996), Tab 8.

FERC must include other conditions submitted by resource agencies for the protection of
fish and wildlife, unless it finds them inconsistent with the purposes of the Federal Power Act.
FPA section 10(j), 16 U.S.C. § 803()).

Once a license has been issued, the licensee may not modify project operations or works
without FERC’s prior approval. FPA section 10(b), 16 U.S.C. § 803(b). A license is for a
specified term, up to 50 years, subject to renewal.

FERC may issue an exemption from licensing for a project whose capacity is 5 megawatts
or less, on those conditions which resource agencies determine are necessary to prevent loss or
damage to fish and wildlife resources. 16 U.S.C. § 2705, 18 C.F.R. § 4.101.



APPLICATION PROCESS FOR LICENSE

Under a traditional process, an applicant files a license application after consultation with
resource agencies. Once FERC accepts the application as properly filed, interested persons may
intervene as parties. FERC prepares a draft environmental document under the National
Environmental Policy Act, takes comments, then takes final action on the application. See 18
C.F.R. Parts 4 and 16; Tab 9, pp. 3-4.

In the alternative process which FERC now encourages, an applicant seeks to enter into a
settlement with resource agencies and other interested persons, before filing the application. The
application is based on the settlement reached, if any. See Tab 10. The application may include a
proposed environmental document prepared by the applicant. See Tab 11.

Tab 12 shows FERC’s summary comparison of traditional and alternative processes.

FERC maintains a docket of all documents filed in a proceeding. The easiest way to
review that docket is on the Internet at: www.ferc.fed.us. You may obtain procedural
information from the project officer in the Office of Hydropower Licensing, by calling (202) 219-
2700.




BASIC STRATEGIES FOR EFFECTIVE ADVOCACY

In a collaborative process, establish ground rules which are fair and likely to result in a
settlement on the license conditions. Tab 13.

Intervene as a party, once FERC has accepted a license application for filing. Only a party
has standing to file and administrative or judicial appeal of FERC’s final decision. See Tab 9, pp.
7-10.

Advocate specific objectives for the management of natural resources affected by the
project, and procedures for amending the license if the project does not achieve those objectives.
Tab 14 is one example of an adaptive management strategy which FERC incorporated into a new
license.

In a relicensing proceeding, advocate restoration of those pre-project conditions which the
project has degraded, and which may feasibly be restored. Tab 15.

Work with other agencies and interested parties with allied interests. In a contested
proceeding, seek to incorporate mitigation measures which you favor into the water quality
certification (7Tab 9, pp. 28-30), FPA section 4(e) submittal for a federal reservation (Tab 9, pp.
17-20), or fishway prescription (Tab 9, pp. 22-24), since FERC must incorporate those conditions
into the license without amendment.

Since a licensing decision is based on the record of the proceeding, advocate those studies,
including methods and consultants, most likely to produce an adequate record regarding project
impacts of interest to your agency. See Tab 16 ; Tab 9, pp. 12-17. ]

In a contested proceeding, propose specific alternatives to the project (including
operations) which the applicant has proposed. FERC has a duty to consider a reasonable range of
alternatives for project works and operations. See Scenic Hudson Preservation Conference v.
Federal Power Commission, 354 F.2d 608 (1965), Tab 17; Tab 9, pp. 14-16.

If the applicant claims, or FERC finds, that a mitigation measure is uneconomical, ask for
an analysis of annual rate of return on the capital investment in the project, with and without the
disputed measure. See Tab 18.

Attempt to enter into a settlement which resolves all disputed issues regarding project
impacts, construction, and operations. A settlement may exceed the scope of the Federal Power
Act, in which event FERC will incorporate into the license those conditions over which it has
Jjurisdiction, and allow the signatories to enforce other conditions as a matter of state law. Tab 19
is a compendium of such settlements.



Seek to establish a license condition requiring that the licensee periodically consult with
your agency regarding the implementation of mitigation measures. See Tab 19, Sections J and K.
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UNITED STATES DEPARTMENT OF COMMERCE, Petitioner, v. FEDERAL
ENERGY REGULATORY COMMISSION, Respondent. THE NEZ PERCE
TRIBE, Petitioner, v. FEDERAL ENERGY REGULATORY COMMISSION,
Respondent. NATIONAL WILDLIFE FEDERATION; IDAHO WILDLIFE
FEDERATION, Petitioners, v. FEDERAL ENERGY REGULATORY
COMMISSION, Respondent.

No. 93-70282, No. 93-70284, No. 93-70287
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

36 F.3d 893, 1994 U.S. App. LEXIS 27706; 39 ERC (BNA) 1726;
94 Cal. Daily Op. Service 7655; 94 Daily Journal DAR 14013

August 9, 1994, Argued, Submitted, San Francisco, California
October 5, 1994, Filed

PRIOR HISTORY: [**1] Petitions for Review of a Decision of the Federal
Energy Regulatory Commission. FERC No. EL85-4 FERC, No. EL85-42-001FERC, No.
59-FERC-61,183

COUNSEL: John T. Stahr, United States Department of Justice, Environment and
Natural Resources Division, Washington, D.C., for petitioner United States
Department of Commerce.

Douglas Nash, The Nez Perce Tribal Executive Committee Office of Legal Counsel,
Lapwai, Idaho, for petitioner Nez Perce Tribe.

Peter M.K. Frost, National Wildlife Federation, Portland, Oregon, for
petitioners National Wildlife Federation and Idaho Wildlife Federation.

Samuel Soopper, Federal Energy Regulatory Commission, Washington, D.C., for
respondent Federal Energy Regulatory Commission.

JUDGES: Before: William A. Norris, David R. Thompson and Stephen S. Trott,
Circuit Judges. Opinion by Judge Thompson; Dissent by Judge Trott.

OPINIONBY: DAVID R. THOMPSON
OPINION: [*894] OPINION
THOMPSON, Circuit Judge:
Chinook salmon and steclhead trout are anadromous fish. n1 They are an
important natural resource, exploited by commercial, sport and Indian tribal

fishermen fishing in the Columbia and Salmon River Basins and in the Pacific
Ocean from Oregon, California, Washington, Alaska and British Columbia.

nl Anadromous fish are "aquatic, gill-breathing, vertebrate animals bearing
paired fins which migrate to and spawn in fresh water, but which spend part of
their life in an oceanic environment; also fish in the Great Lakes that ascend
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streams to spawn.” 50 CFR. @ 401.1(g).

----------------- End Footnotes-- -~~~ -«-cmauoan-
[tt2]

Anadromous fish spawn, among other places, in tributaries of the Salmon
River. One such tributary is Allison Creek, a non-navigable body of water. In
1955, Guy M. Carlson built a small hydroelectric project on Allison Creek next
to his property. The project generates a modest amount of electricity which is
wholly consumed on Carlson's property and used for his ranch house and
outbuildings. The project's dam, a 3-foot-high structure, blocks the migration
of anadromous fish, preventing them from spawning in the portion of Allison
Creek above the dam.

In 1985, Carlson filed with the Federal Energy Regulatory Commission (FERC) a
declaration of intention to continue operating his hydroelectric project. FERC
requires such a declaration in connection with its investigation and
determination whether a project requires a license under @ 23(b)(1) of the
Federal Power Act (the Act), 16 U.S.C. @ 817(1). Section 23(b)(1) directs the
Commission to

cause immediate investigation of such proposed construction to be made, and if
upon investigation it shall find that the interests of interstate or foreign

commerce would be affected by such proposed construction, [**3] such person
. . . shall not construct, maintain, or operate such dam or other project works

until it shall have applied for and shall have received a license under the
provisions of this chapter.

IfFERC concludes a license is required under @ 23(b), a necessary condition of
the license is that the project "be best adapted to a comprehensive plan . . .

for the adequate protection, mitigation, and enhancement of fish and wildlife
(including related spawning grounds and habitat) . . . ." 16 U.S.C. @ 803.

After conducting an investigation, the Director of FERC's Office of
Hydropower Licensing issued an order that the project did not require a license
because it did not occupy public lands, did not use surplus water or water power
from a federal dam, and no power generated by the project was transported across
state lines or fed into an interstate power system.

The Department of Commerce, the Nez Perce Tribe, the National Wildlife
Federation and the Idaho Wildlife Federation ("Petitioners") appealed the order
to FERC. [*895] They argued that Carlson's project required a license
because of its impact on the spawning of anadromous fish, an impact that
affected [**4] "the interests of interstate or foreign commerce" within the
meaning of @ 23(b)(1) of the Act. FERC rejected this argument by a 3-to-2 vote,
holding that a project's effect on anadromous fish, even though it may affect
interstate or foreign commerce, can never provide the basis for FERC's licensing
jurisdiction. Guy M. Carlson, 62 FERC Par. 61,009 (1993). FERC also held, "Even
assuming, arguendo, that FERC could assert mandatory jurisdiction based on a
project’s effect on anadromous fisheries, the effect of the Carlson project on
the anadromous fishery is too insubstantial to constitute such an effect." Id.
Petitioners petition for review of these determinations.
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We have jurisdiction under 16 U.S.C. @ 8251(b). We grant review, vacate
FERC's order, and remand for further proceedings.

Petitioners argue that FERC erroneously restricted the breadth of its
licensing jurisdiction under @ 23(b)(1), because that section gives it licensing
jurisdiction whenever a project covered by the Act affects interstate or foreign
commerce.

FERC argues for a restrictive interpretation of @ 23(b)(1). Under its
interpretation, a [**5] project affects interstate or foreign commerce only
if it affects the navigable capacity of a waterway or if the project generates
power for interstate transmission. We find no such limitation in the plain
language of the Act.

The Supreme Court's analysis in FPC v. Union Elec. Co., 381 U.S. 90, 14 L.
Ed. 2d 239, 85 S. Ct. 1253 (1965), popularly known as the Taum Sauk opinion, is
instructive. There the Court considered the issue whether the Federal Power
Commission's (FPC) n2 jurisdiction under the Act was limited to projects that
affect navigable capacity or whether FPC could also exercise its jurisdiction
based on a project's interstate transmission of power. The Court held FPC could
exercise its licensing jurisdiction over the Taum Sauk project based solely on
the project's interstate transmission of power. In reaching this holding, the
Court reasoned,

If the comprehensive development of water power, in so far as it was within
the reach of the federal power to do so, was the central thrust of the Act,
there is obviously little merit to the argument that @ 23(b) requires a license
when the interests of water commerce [**6] are affected but dispenses with
the license when other commerce interests are vitally involved. The purposes of
the Act are more fully served if the Commission must, as it held in this case,
consider the impact of the project on the full spectrum of commerce interests.

1d. at 101 (internal quotations and citations omitted, emphasis added).
Addressing the argument that junisdiction should be limited to those projects
that would affect navigation, the Taum Sauk Court stated:

there is no evidence that the sponsors of the Act, who prevailed in securing its
enactment in the broad terms they drafted, intended a construction of interstate
or foreign commerce narrower than their constitutional counterparts. In the face
of numerous objections to this exercise of federal authority, we find it of
compelling significance that the Congress adopted comprehensive language and
refrained from writing any limitation or reference to navigation into @ 23(b).

Id. at 107.

n2 The Federal Power Commission was the predecessor to FERC.

----------------- End Footnotes-- -~ - - -« ---c-----
[¥t7]

FERC argues this language from Taum Sauk is unnecessarily broad. It urges us
to restrict the language of Taum Sauk to the precise facts of that case, and
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to read its holding as limiting FERC's exercise of junisdiction only when a
project on a non-navigable waterway affects the interstate transmission of
power. We decline to do so. Not only is the broad language of Taum Sauk
instructive, n3 the plain language of the Act [*896] compels the conclusion
that FERC has jurisdiction to license Carlson's project.

------------------ Footnotes--~-----v-cumoon--

n3 "See United States v. LaBinia, 614 F.2d 1207, 1210 (9th Cir. 1980) (unless
the Supreme Court expressly limits its opinion to the facts before it, it is the
principle which controls and not the specific facts upon which the principle was
decided)." United States v. Underwood, 717 F.2d 482, 486 (9th Cir. 1983).

----------------- End Footnotes- - ---------------

The Act grants FERC licensing jurisdiction "if upon investigation it shall
find that the interests of interstate or foreign commerce would [**8] be
affected by" the construction, maintenance or operation of "a dam or other
project works across, along, over, or in any stream or part thereof . . . over
which Congress has jurisdiction under its authority to regulate commerce with
foreign nations and among the several states." Section 23(b)1 of the Federal
Power Act, 16 U.S.C. @ 817(1). This language does not limit licensing to some
specified projects affecting interstate or foreign commerce. As the Court in
Taum Sauk reasoned, it is "of compelling significance that the Congress adopted
comprehensive language and refrained from writing any limitation or reference to
[navigation in Taum Sauk, interstate transmission of power here] into @ 23(b)."
Taum Sauk, 381 U.S. at 107.

It is undisputed that the commerce powers of Congress extend to the
protection of spawning of anadromous fish from the Columbia River Basin, a basin
fed in part by the Allison Creek tributary. Nor is there any dispute that
Carlson's dam prevents the spawning of anadromous fish in the portion of Allison
Creek above the dam. Moreover, it cannot be denied that [**9] the loss of
spawning habitat has depleted the stock of anadromous fish in the Columbia River
Basin, and that this has had an impact on interstate and foreign commerce.

FERC argues, however, that notwithstanding any effect the Carlson project may
have on interstate or foreign commerce, we should uphold FERC's interpretation
of the Act because we are required to give that interpretation deference under
Chevron U.S A, Inc. v. Natural Resources Defense Council, 467 U.S. 837,
842-845, 81 L. Ed. 2d 694, 104 S. Ct. 2778 (1984). We disagree. Such deference
is due only when a statute is ambiguous and when Congress has not expressed any
intent on the issue before the court. Id. at 844-45. Here, the language setting
forth the Act's jurisdictional reach is not ambiguous; and the Supreme Court has
determined Congress intended in passing the Act to invoke its full Commerce
Clause powers. Taum Sauk, 381 U.S. at 96, 101, 107.

Finally, FERC presents a floodgates argument. It contends if we interpret its
jurisdiction [**10] under the Act to extend beyond projects that affect
navigation or transmit power interstate, we will bring within its licensing
requirements an enormous number of projects never intended to be subjected to
its licensing jurisdiction. We reject this argument. Congress, not this court,
has determined the scope of FERC's licensing jurisdiction. It is not our place
to question that legislative determination. Moreover, FERC's concern is
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overstated. Only those projects that have a "real and substantial" impact on
interstate or foreign commerce need be licensed. City of Centralia v. FERC, 661
F.2d 787, 791 (Sth Cir. 1981).

Here, FERC concluded that even if it could assert jurisdiction over Carlson's
project, the effect of the project on the anadromous fishery was "too
insubstantial” to affect interstate or foreign commerce. Petitioners challenge
this conclusion.

We have carefully reviewed the record. There was substantial evidence
presented to FERC to support a determination that Carlson's project has a
substantial impact on anadromous fish, affecting commercial, recreational and
tribal fishing interests in the Columbia River Basin and the Pacific Ocean. It
[**11] appears FERC did not fully consider this evidence. Moreover, all
parties agree that if we should hold, as we do, that FERC has licensing
jurisdiction over Carlson’s project, this case should be remanded to FERC for
development of a complete record on the question whether the impact of Carlson's
project is "too insubstantial” to affect commerce. See City of Centralia, 661
F.2d at 792-93. We will do as the parties ask.

The petitioners' petition for review is GRANTED. FERC's order determining
that it lacks licensing jurisdiction over the Carlson project is VACATED. This
case is REMANDED to FERC for further proceedings [*897] to determine whether
the Carlson project has too insubstantial an effect on interstate or foreign
commerce to require licensing under the Act.

Review GRANTED. Order VACATED. Case REMANDED.
DISSENTBY: STEPHEN S. TROTT
DISSENT: TROTT, Circuit Judge, Dissenting:

Today, we conscript an unwilling Federal Energy Regulatory Commission
("FERC") into the laudable battle to save the salmon even though the tiny
private dam in question impacts neither navigability nor interstate electrical
power. We do so notwithstanding FERC's reasonable declination of junsdiction in
this [**12] casc based on FERC's interpretation of Section 23(b)(1) of the
Federal Power Act. In so doing, we disregard the rule of law that requires us to
defer to an agency's interpretation of its primary enabling statute under
circumstances where (1) the intent of Congress manifestly requires
interpretation, and (2) the agency's construction of the statute is reasonable.
See Transpacific Westbound Rate Agreement v. FMC, 951 F.2d 950, 952-53 (9th Cir.
1991); see also Mississippi Power and Light v. Moore, 487 U.S. 354, 380-82, 101
L.Ed. 2d 322, 108 S. Ct. 2428 (1988) (Scalia, J., concurring), Chevron U.SA.,
Inc. v. Nat'l Res. Dev. Council, 467 U.S. 837, 84245, 81 L. Ed. 2d 694, 104 S.
Ct. 2778 (1984).

By giving the term "commerce" its full-blown meaning in this context, we
simply permit an unforeseen cart to run away with the horse. Nowhere does
Congress expressly or even impliedly instruct the Commission in the Federal
Power Act to require licenses of projects based on their effect on fish. As the
Commission wisely said, "in interpreting [**13] section 23(b)(1), we must
apply some common sense. The phrase 'interests of interstate commerce, outside
the context of the Federal Power Act, contemplates a wide spectrum of
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interests, far beyond what we believe Congress had in mind when it established
the Commission as the federal entity to oversee the private and municipal
development of our nation's water power potential." 62 FERC 61,017 (Jan. 29,
1993).

To deal with Guy Carlson's small dam as a "hydroelectric project” within the
contemplation of the Federal Power Act is a classic exercise in form over
substance. Such an indiscnminating approach evokes Emerson's observation that
"foolish consistency is the hobgoblin of little minds, adored by statesmen and
philosophers and divines" (although my colleagues certainly do not belong in
such company). n1 Why the Federal Energy Regulatory Commission must become
involved in the building of a dam that doesn't affect at all interstate
electrical power or navigability completely escapes me. Such a quirky holding
gives new meaning to the word "illogical," and as such, it stands as Exhibit A
for the proposition that the scope of the statute requires authoritative
[**14] interpretation by its implementing agency. Why? Because once you start
from the undisputed proposition that this dam does not implicate interstate
electrical power or navigability, then, measured by the purpose of the Federal
Power Act, Guy Carlson's dam is the equivalent of a dam that generates no
electricity at all. Why such a dam would require a license from the Federal
Energy Regulatory Commission is problematic at best. One can only wonder whether
our legitimate concern for the fish has clouded our vision.

------------------ Footnotes-------------~----
nl Emerson, R W, "Self Reliance," Essays: First Senies (1841).
----------------- End Footnotes-----------------

The proof of the pudding is, once again, in the eating. Q.E.D. Moreover,
today it's fish, but what commerce interest will it be tomorrow? Recreation?
Tounsm?

Taum Sauk does not support the majority’s blunt instrument approach to this
issue. FPC v. Union Elec., 381 U.S. 90, 14 L. Ed. 2d 239, 85 S. Ct. 1253 (1965).
As the Commission points out, Taum Sauk focused "solely [**15] on the
principal use to be developed and regulated in the FPA: the production of
hydroelectric power to meet the needs of an expanding economy - not the myriad
of potential products that could possibly be harvested from our nation’s waters,
such as fish." 62 FERC at 61,019.

The Commission was correct when it said that "a federal agency's authority to
regulate is no more intrusive on the right of states or the rights of individual
citizens than what [*898] Congress has expressly authorized." Id. at 61,017.
In this case, we have haphazardly extended that authority beyond its intended
Limits. If the fish are to be saved, the methods by which the rescue is effected
must be legitimate. Here, the method blessed by the majority is not. Once again,
a law enacted for one purpose is abused to pursue something for which it was
never designed. Thus, I respectfully dissent.
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IauuLld PLRMILS LESS TMAN 5 MY

PNUMBER PNAME L1CENSEE 1YPE LANDS  CAPACITY 1SSUED
11561  OLD HARBOR ALASKA VILLAGE ELECTRIC o LY 330 960311
11588  OTTER CREEK ALASKA POWER & TEL CO [ LF 4500 961119
11591  SUNRISE LAKE WRANGELL, CITY OF M LF 3000 970110
11597  WHITMAN LAKE KETCHIKAN PUBLIC UTILITY M LF 4500 970605
11598  CARLANNA LAKE KETCHIKAN PUBLIC UTILITY M 800 970724
11599  CONNELL LAKE KETCHIKAN PUBLIC UTILITY M LF 1700 970725
PENDING PERMITS
PNUMBER PNAME LICENSEE IYPE LANDS  CAPACITY FILED
11611 TWIN BASIN ALASKA POWER & TELEPHONE CO [ 5000 980114
11614 ALLISON LAKE ALLISON LAKE HYDRO P 6000 980501
PENDING LICENSES 5 MW OR MORE
PNUMBER PNAME LI1CENSEE 1YPE LANDS  CAPACITY [SSUED
NONE
PENDING [ TCENSES 5 MW OR LESS
PNUMBER PNAME LICENSEE IYPE LANDS  CAPACITY I SSUED
11480  UPPER REYNOLDS CREEK HAIDA CORPORATION c LF 2000
11508  WOLF LAKE ALASKA POWER & TELEPHONE CO P LF 2500
LEGEND
LYPE C = COOPERATIVE

1 = INDUSTRIAL

M = MUNICIPAL

P = PRIVATE

R = PRIVATE NON-UTILITY SELLING ENERGY TO UTILITY OR OTHERS

F = FEDERAL

LANDS  LF = FOREST SERVICE

LC = CORPS OF ENGINEERS

LB = BUREAU OF LAND MANAGEMENT

LR = BUREAU OF RECLAIMATION

LE = DEPT. OF ENERGY

LT = TEMNESSEE VALLEY AUTHORITY

LH = NATIONAL PARK SERVICE

LJ = INT. BOUND. AND WATER COMMISSION

LL = BUREAU OF INDIAN AFFAIRS

LM = U.S, MARINE CORPS

LN = ALASKA POWER ADMINISTRATION

LP = BUREAU OF PRISONS

L0 = DEPT, OF THE ARMY

LS = SOIL CONSERVATION SERVICE

LA = U, S. AIR FORCE

L1 = U. S. NAVY

LW =

FISH AND WILDLIFE SERVICE

Statf

Nan Allen

Carl keller
Nick Jayjack
Hector Peret
Surender Yepuri
Surender Yepuri

Staff

Surender Yepuri
8ob Bell

staff

Carl Keller
carl Keller



ALASKA PROJECTS !

|SSUED LICENSES OF 5 MW OR MORE

PHUMBER

1922
2170
2230
2307
2742
2743
2818
2911
3015
8221
11243
11393

PNAME

BEAVER FALLS
COOPER LAKE
BLUE LAKE
SALMON CREEK
SOLOMON GULCH(VALDEZ
TERROR LAKE
GREEN LAKE
SWAN LAKE
TYEE LAKE
BRADLEY LAKE
POWER CREEK
MAHONEY LAKE

ISSUED LICENSES LESS THAN 5 MY

BHUMBER PHAME
201  BLIND SLOUGH
420  KETCHIKAN LAKES
620  CHIGNIK ALEUTIAN
1051  SKAGWAY
1432 DRY SPRUCE
3017 JETTY LAKE
8889  HUMPBACK CREEK
10198  PELICAN CREEK
10440  BLACK BEAR
10773 BURNETT R HATCHERY
11077  GOAT LAKE
ISSUED EXEMPTIONS LESS THAN 5 MM
ENUMBER PNAME
8827  EKLUTNA
8875  ARMSTRONG KETA
11316  TAZIMINA RIVER
ssul OR Mo
PNUMBER PHAME
11319  UPPER CHILKOODY
11548  SILVER LAKE
11556  LAKE DOROTHY

LICENSEE

KETCHIKAN,CITY OF

CHUGACH ELEC ASSN INC
SITKA,CITY AND BORQUGH OF
ALASKA ELEC LT & PWR CO
ALASKA ENERGY AUTH
ALASKA ENERGY AUTH
SITKA,CITY AND BORQUGH OF
ALASKA ENERGY AUTH
ALASKA ENERGY AUTH
ALASKA ENERGY AUTH
WHITEWATER ENGINEERING

‘CITY OF SAXMAN

LICENSEE

PETERSBURG,CITY OF
KETCHIKAN,CITY OF
DRAGON F1SHERIES
ALASKA POWER & TEL CO
WARDS COVE PACKING CO
ARMSTRONG KETA, INC
CORDOVA ELEC COOP INC
PELTCAN UTILITY CO

B8BL HYDRO INC

ALASKA AQUACULTURE INC
SOUTHERN SOUTHEAST REGION

CENS

ANCHORAGE,CITY OF
ARMSTRONG KETA, INC
TLTAMNA -NEWHALEN- NONDAL TO

LICENSEE

HATHES LIGNT AND POWER CO
SILVER LAKE HYDRO, INC.
LAKE DOROTHY HYDRO INC

5
E
&

TITITIITTITTIOX
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@
-
k=

=
E

W= VWO == T~
—
-

IYPE LANDS

R LF

CAPACIYY

7100
15000
7540
13100
12000
20000
18540
22400
20000
119700
5000
9000

CAPACITY

2000
4200
60
943
75
50
1250
700
4500
400
4000

CAPACITY

750
80
824

CAPACETY

6200
7000
26000

1SSUED

941107
570527
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state statutes for a state permit, since compli-
ance with state requirements that are in con-
flict with federal requirements may well block
the federal license. First Iowa Hydro-Elec.
Co-op. v. Federal Power Commission, 1946,
66 S.Ct. 906, 328 U.S. 152, 90 L.Ed. 1143,
rehearing denied 66 S.Ct. 1336, 328 U.S. 879,
90 L.Ed. 1647. See, also, State of Iowa v.
Federal Power Commission, C.A.Iowa 1950,
178 F.2d 421, certiorari denied 70 S.Ct. 1024,
339 U.S. 979, 94 L.Ed. 1383.

The securing of an Iowa state permit is not
a condition precedent or an administrative
procedure that must be exhausted before se-
curing a federal license to construct a water
power project on navigable waters in Iowa,
but 1s a procedure required by the State of
Iowa in dealing with its local streams and

CONSERVATION Ch. 12

also with the waters of the United States
within that state in the absence of an assump-
tion of jurisdiction by the United States over
the navigability of its waters. First Iowa
Hydro-Elec. Co-op. v. Federal Power Com-
mission, 1946, 66 S.Ct. 906, 328 U.S. 152, 90
L.Ed. 1143, rehearing denied 66 S.Ct. 1336,
328 U.S. 879, 90 L.Ed. 1647.

Where power to withhold state permit is
power to thwart federal project which is per-
mitted under this chapter, same is prohibited
whether state permit is required as condition
precedent to obtaining federal license or as an
independent exercise of state regulatory pow-
er. Town of Springfield, Vt. v. State of Vt.
Environmental Bd., D.C.Vt.1981, 521
F.Supp. 243, affirmed 722 F.2d 728, certiorari
denied 104 S.Ct. 360, 78 L.Ed.2d 322.

§ 803. Conditions of license generally

All licenses issued under this subchapter shall be on the following
conditions:

(a) Modification of plans, utc., to secure adaptability of project

That the project adopted, including the maps, plans, and specifications,
shall be such as in the judgment of the Commission will be best adapted to a
comprehensive plan for improving or developing a waterway or waterways
for the use or benefit of interstate or foreign commerce, for the improvement
and utilization of water-power development, and for other beneficial public
uses, including recreational purposes; and if necessary in order to secure
such plan the Commission shall have authority to require the modification
of any project and of the plans and specifications of the project works before

approval.

Y A
N
- LA

(b) Alterations in project works

L

5 -~ 3 N ¥ . . .
"N 16\‘\?hat except when emergency shall require for the protection of naviga-
_/tion, life, health, or property, no substantial alteration or addition not in

conformity with the approved plans shall be made to any dam or other
project works constructed hereunder of an installed capacity in excess of
iwo thousand horsepower without the prior approval of the Commission;
and any emergency alteration or addition so made shall thereafter be subject
to such modification and change as the Commission may direct.

(c) Maintenance and repair of project works; liability of licensee for damages

That the licensee shall maintain the project works in a condition of repair
adequate for the purposes of navigation and for the efficient operation of
said works in the development and transmission of power, shall make all
necessary renewals and replacements, shall establish and maintain adequate
depreciation reserves for such purposes, shall so maintain and operate said
works as not to impair navigation, and shall conform to such rules and
regulations as the Commission may from time to time prescribe for the
protection of life, health, and property. Each licensee hereunder shall be

112
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UDALL, SECRETARY OF THE INTERIOR v. FEDERAL POWER COMMISSION
ET AL.

No. 463
SUPREME COURT OF THE UNITED STATES

387 U.S. 428; 87 S. Ct. 1712; 1967 U.S. LEXTS 2772; 18 L.
Ed. 2d 869; 1 ERC (BNA) 1069; 1 ELR 20117

April 11,1967, Argued
June 5, 1967, Decided *
* Together with No. 462, Washington Public Power Supply
System v. Federal Power Commission et al., also on
certiorari to the same court, argued April 11-12, 1967.

PRIOR HISTORY: [***1]

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
CIRCUIT.

DISPOSITION: 123 U. S. App. D. C. 209, 358 F.2d 840, vacated and remanded in
No. 462, and reversed and remanded in No. 463.

SYLLABUS: Pacific Northwest Power Co. (a joint venture of four private power
companies) and Washington Public Power Supply System, allegedly a
"municipality,” applied to the Federal Power Commission (FPC) for mutually
exclusive licenses to construct hydroelectric power projects at High Mountain
Sheep, on the Snake River. On the Snake-Columbia waterway between High Mountain
Sheep and the ocean eight hydroelectric dams have been built and another
authorized, all federal projects. Section 7 (b) of the Federal Water Power Act

of 1920 provides that whenever, in the FPC's judgment, the development of water
resources for public purposes should be undertaken by the United States itself,
the FPC shall not approve any application for any project affecting such
development, but shall cause to be made such necessary examinations, reports,
plans, and cost estimates and "shall submit its findings to Congress with such
recommendations as it may find appropriate concerning such development.”
[***2] Before a hearing on the license applications the FPC asked for the

views of the Secretary of the Interior, who urged postponement of either project
until means of fish protection were studied. The hearings went forward, and
after the record was closed, the Secretary wrote the FPC urging it to recommend
to Congress the federal construction of the project. The FPC reopened the

record to permit the parties to file supplemental briefs in response to the

letter. The Examiner then recommended that Pacific Northwest receive the
license. The Secretary, after asking for leave to intervene and file

exceptions, filed exceptions and made oral argument. The FPC in 1964 affirmed
the Examiner, stating that "the record supports no reason why federal
development should be superior," and "there is no evidence in the record
presented by [the Secretary] to support his position.” The Secretary petitioned

for a rehearing and a reopening of the record to permit him to supply the
evidentiary deficiencies. A rehearing but not a reopening was granted and the
FPC reaffimmed its decision. The Court of Appeals upheld the FPC's decision.
Held:
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1. Although the issue of federal development of water [***3] resources
must, pursuant to @ 7 (b) of the Federal Power Act, be evaluated by the FPC in
connection with its consideration of the issuance of any license for a
hydroclectric project, the issue has not been explored in the record herein.

Pp. 434-450.

(a) The applicants introduced no evidence addressed to the issue and the FPC
by its rulings on the Secretary’s applications to intervene and reopen precluded
itself from having the informed judgment that @ 7 (b) commands. P. 434.

(b) If another dam is to be built, the question whether it should be under
federal auspices looms large, in view of the number of federal projects on the
Snake-Columbia waterway and the effect of the operation of a new dam on the vast
river complex. Pp. 434435,

(c) Under @ 10 (2) of the Act the FPC must protect "recreational purposes,”
and by @ 2 of the 1965 Anadromous Fish Act the Sccretary comes before the FPC
with a special mandate to appear, intervene, and introduce evidence on the
proposed river development program, and to participate fully in the
administrative proceedings. Pp. 436-440.

(d) The wildlife conservation aspect of the project must be explored and
evaluated. Pp. 443-444.

(¢) The urgency [***4] of the hydroelectric power project, discounted by
the Secretary, was not fully explored, especially in view of the probable future
development of other energy sources. Pp. 444-448.

(f) The determinative test is whether the project will be in the public
interest, and that determination can be made only after an exploration of all
relevant issues. P. 450.

2. No opinion is expressed on the contention of Washington Public Power
Supply System that it is 8 "municipality” within the meaning of @ 7 (a) of the
Federal Power Act and entitled to a statutory preference, an issue which may or
may not survive the remand. Pp. 450-451.

COUNSEL: Louis F. Claiborne argued the cause for petitioner in No. 463. With
him on the brief were Solicitor General Marshall, Assistant Attorney General
Weisl, Richard A. Posner, Roger P. Marquis, S. Billingsley Hill, Frank J. Barry,
Edward Weinberg, Harry Hogan and Emest J. London. Northcutt Ely argued the
cause and filed briefs for petitioner in No. 462.

Richard A. Solomon argued the cause for respondent Federal Power Commission
in both cases. With him on the brief were Howard E. Wahrenbrock, Peter H.
Schiff and Joel Yohalem. Hugh Smith argued the cause for respondents [**#5]
Pacific Northwest Power Co. et al. in both cases. With him on the briefs were
Francis M. Shea, William H. Dempsey, Jr., Ralph J. Moore, Jr., and John R.
Kramer. Robert Y. Thomton, Attomey General, and Richard W. Sabin, Dale T.
Crabtree and Leon L. Hagen, Assistant Attorneys General, filed & brief for the
State of Oregon, Allan G. Shepard, Attorney General of Idaho, and T. J. Jones
11T filed a brief for the Idaho Fish and Game Commission, C. Frank Reifsnyder
filed a brief for the Idaho Wildlife Federation, and Joseph T. Mijich filed a
brief for the Washington State Sportsmen's Council, Inc., et al., respondents



PAGE 4
387 U.S.428,*; 87 S. Ct. 1712, **, LEXSEE
1967 U.S. LEXIS 2772, ***, 18 L. Ed. 2d 869

in both cases.
JUDGES: Warren, Black, Douglas, Clark, Harlan, Brennan, Stewart, White, Fortas
OPINIONBY: DOUGLAS

OPINION: [*430] [**1714] MR. JUSTICE DOUGLAS delivered the opinion of
the Court.

The Federal Power Commission has awarded Pacific Northwest Power Company (a
joint venture of four private power companies) a license to construct a
hydroelectric power project at High Mountain Sheep, a site on the Snake River, a
mile upstream from its confluence with the Salmon. 31 F.P. C.247,1051. The
Court of Appeals approved the action, 123 U. S. App. D. C. 209, 358 F.2d 840,
[***6] and we granted the petitions for certiorari. 385 U.S. 926, 927.

[*431] The primary question in the cases involves an interpretation of @ 7
(b) of the Federal Water Power Act of 1920, as amended by the Federal Power Act,
49 Stat. 842,16 U. S. C. @ 800 (b), which provides:

"Whenever, in the judgment of the Commission, the development of any water
resources for public purposes should be undertaken by the United States itself,
the Commission shall not approve any application for any project affecting such
development, but shall cause to be made such examinations, surveys, reports,
plans, and estimates of the cost of the proposed development as it may find
necessary, and shall submit its findings to Congress with such recommendations
as it may find appropriate concerning such development.”

The question turns on whether @ 7 (b) requires a showing that licensing of a
private, state, or municipal agency nl {*432] is a satisfactory alternative
to federal development. We put the question that way because the present record
is largely silent on the relative merits of federal and nonfederal development.
What transpired is as follows:

nl Section 4 of the Act provides in part:
"The Commission is hereby authorized and empowered —

"(a) To make investigations and to collect and record data concerning the
utilization of the water resources of any region to be developed, the
water-power industry and its relation to other industries and to interstate or
foreign commerce, and concerning the location, capacity, development costs, and
relation to markets of power sites, and whether the power from Government dams
can be advantageously used by the United States for its public purposes, and
what is a fair value of such power, to the extent the Commission may deem
necessary or useful for the purposes of this Act.
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"(e) To issue licenses to citizens of the United States, or to any
association of such citizens, or to any corporation organized under the laws of
the United States or any State thereof, or to any State or municipality for the
purpose of constructing, operating, and maintaining dams, water conduits,
reservoirs, power houses, transmission lines, or other project works necessary
or convenient for the development and improvement of navigation and for the
development, transmission, and utilization of power across, along, from, or in
any of the streams or other bodies of water over which Congress has jurisdiction
under its authority to regulate commerce with foreign nations and mong the
several States, or upon any part of the public lands and reservations of the
United States (including the Territories), or for the purpose of utilizing the
surplus water or water power from any Government dam, except as herein provided
...."49 Stat. 839,840, 16 U. S. C. @@ 797 (a), (¢).

----------------- End Footnotes- ----------------
[“‘7]

Both Pacific Northwest and Washington Public Power Supply System, allegedly a
"municipality” under @ 4 (¢) and under @ 7 (a) of the Act, n2 filed applications
for licenses on mutually exclusive sites; and they were consolidated for
hearing. Before the hearing the Commission [**1715] solicited the views of
the Secretary of the Interior. The Secretary urged postponement of the
licensing of either project while means of protecting the salmon and other
fisheries were studied. That was on March 15, 1961. But the hearings went
forward and on June 28, 1962, after the record before the Examiner was closed,
but before he rendered his decision, the Secretary wrote the Commission urging
it to recommend to Congress the consideration of federal construction of High
Mountain Sheep. The Commission reopened the record to allow the Secretary's
letter to be incorporated and invited the parties to file suppiemental briefs in
response to it. On October 8, 1962, the Examiner rendered his decision,
recommending that Pacific Northwest receive the license. He disposed of the
[*433] issue of federal development on the ground that there "is no evidence
in this record that Federal [***8] development will provide greater flood
control, power benefits, fish passage, navigation or recreation; and there is
substantial evidence to the contrary.”

n2 See n. 1, supra, for @ 4 (¢). Section 7 () of the Act provides:

"In issuing preliminary permits hereunder or licenses where no preliminary
permit has been issued and in issuing licenses to new licensees under section 15
hereof the Commission shall give preference to applications therefor by States
and municipalities, provided the plans for the same are deemed by the Commission
equally well adapted, or shall within a reasonable time to be fixed by the
Commission be made equally well adapted, to conserve and utilize in the public
interest the water resources of the region .. . ." 49 Stat. 842,16 U.S.C. @

800 (a).

The Secretary asked for leave to intervene and to file exceptions to the
Examiner's decision. n3 The Commission aliowed intervention "limited to filing
of exceptions to the Presiding Examiner's decision and participation in such
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oral argument [***9] as might subsequently be ordered.”

n3 The Secretary argued that federal development of High Mountain Sheep is
necessary because (1) hydraulic and electrical coordination with other Columbia
River Basin projects, particularly the federal dams already or to be constructed
on the downstream sites, could be more effectively achieved if High Mountain
Sheep is a part of the federal system; (2) federal development will assure
maximum use of the federal northwest transmission grid, thus contributing to
maximum repayment of the federal investment in transmission, which will, in
tum, redound to the benefit of the power consumers; (3) federal development
would provide greater flexibility and protection in the management of fish
resources; (4) flood control could better be effected by flexible federal
operation; (5) storage releases for navigation requirements could be made under
federal ownership and supervision with less effect on power supply; (6) federal
development can better provide recreational facilities for an expanding
population. The Secretary noted, however, that immediate construction of the
project would produce an excess of power in the Pacific Northwest which would
cause large losses to Bonneville Power Administration and severe harm to the
region's economy.

----------------- End Footnotes-----------------
[‘.#10]

The Secretary filed exceptions and participated in oral argument. The
Commission on February 5, 1964, affirmed the Examiner saying that it agreed with
him "that the record supports no reason why federal development should be
superior,” observing that "[while] we have extensive material before us on the
position of the Secretary of the Interior, there is no evidence in the record
presented by him to support his position.” 31 F. P. C., at 275.

[*434] It went on to say that it found "nothing in this record to indicate”™
that the public purposes of the dam (flood control, etc.) would not be served as
adequately by Pacific Northwest as they would under federal development. And it
added, "We agree that the Secretary (or any single operator) normally would have
a superior ability to co-ordinate the operations of HMS with the other affected
projects on the river. But there is no evidence upon which we can determine the
scope or the seriousness of this matter in the context of a river system which
already has a number of different project operators and an existing
co-ordination system, i. €., the Northwest Power Pool." Id., at 276-277.

The Secretary [***11] petitioned for a rehearing, asking that the record
be opened to permit him to supply the evidentiary deficiencies. A rehearing,
but not a reopening of the record, was granted; and the Commission shortly
reaffirmed its [**1716] original decision with modifications not material
here.

The issue of federal development has never been explored in this record. The
applicants introduced no evidence addressed to that question; and the Commission
denied the Secretary an opportunity to do so though his application was timely.
The issue was of course bricfed and argued; yet no factual inquiry was
undertaken. Section 7 (b) says "Whenever, in the judgment of the Commission,
the development of any water resources for public purposes should be
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undertaken by the United States itself,” the Commission shall not approve other
applications. Yet the Commission by its rulings on the applications of the
Secretary to intervene and to reopen precluded it from having the informed
judgment that @ 7 (b) commands.

We indicate no judgment on the merits. We do know that on the Snake-Columbia
waterway between High [*435] Mountain Sheep and the ocean, eight
hydroelectric dams have been built [***12] and another authorized. These are
federal projects; and if another dam is to be built, the question whether it
should be under federal auspices looms large. Timed releases of stored water at
High Mountain Sheep may affect navigability; they may affect hydroelectric
production of the downstream dams when the river level is too low for the
generators to be operated at maximum capacity; they may affect irngation; and
they may protect salmon runs when the water downstream is too hot or
insufficiently oxygenated. Federal versus private or municipal control may
conceivably make a vast difference in the functioning of the vast river complex.
n4

n4 Various federal agencies have been long engaged in the development of a
comprehensive plan for the improvement of the Middie Snake. As early as 1948
the Secretary of the Interior submitted a comprehensive plan for the development
of water resources of the Columbia River Basin. In 1949 the Corps of Engineers
submitted a comprehensive plan for the development of the Columbia River Basin.
H. R Doc. No. 531, 81st Cong., 2d Sess., Vol. 1, pp. 1-3, Vol. 4, pp. 1429,

1482, Vol. 6, p. 2509. The plan recommended, in part, federal construction of
nine run-of-the-river dams downstream from High Mountain Sheep and a regulating
reservoir for the nine dams at Hells Canyon on the upper Snake. The nine dams
were all authorized by Congress and have been or, in one case, will be

constructed as federal projects in accordance with the plan. Hells Canyon was

later licensed for private development, and, according to the Secretary of the
Interior, without adequate regulating facilities. The Corps of Engineers and

the Secretary of the Interior then recommended that the federal regulating dam

be built, after further study, at High Mountain Sheep — the last suitable site.

H. R. Doc. No. 403, 87th Cong., 2d Sess., Vol. 1, pp. iv, viii-ix, 260. Though

itis not contended that congressional authorization of the nine federal dams
downstream may have pre-empted the Commission's authority to license High
Mountain Sheep for private development (cf. Chapman v. Federal Power Comm'n,
345 U.S. 153), it is argued that Congress appropriated vast sums for federal
development of the Columbia River Basin's hydroelectric resources in accordance
with an overall plan that contemplated that the key structure in the system

would be federally operated and that the downstream dams can be efficiently
operated only if High Mountain Sheep is federally operated.

----------------- End Footnotes----v--vccccueenn--
[.tt13]

[*436] Beyond that is the question whether any dam should be constructed.

As to this the Secretary in his letter to the Commission dated November 21,
1960, in pleading for a deferment of consideration of applications stated:
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"In carrying out this Department's responsibility for the protection and
consetvation of the vital Northwest anadromous fishery resource and in light of
the fact that the power to be available as a result of ratification of the
proposed Columbia River treaty with Canada will provide needed time which can be
devoted to further efforts [**1717] to resolve the fishery problems
presently posed by these applications, we believe that it is unnecessary at this
time and for some years to come to undertake any project in this area.

"You may be assured that the Fish and Wildlife Service of this Department
will continue, with renewed emphasis, the engineering and research studies that
must be done before we can be assured that the passage of anadromous fish can be
provided for at these proposed projects.”

Since the cases must be remanded to the Commission, it is appropriate to
refer to that aspect of the cases.

Section 10 (a) of the Act n5 provides that [***14] "the project [*437]
adopted” shall be such "as in the judgment of the Commission will be best
adapted to a comprehensive plan for improving or developing a waterway . . . and
for other beneficial public uses, including recreational purposes.” (Emphasis
added.)

n5 "All licenses issued under this Part shall be on the following conditions:

"(a) That the project adopted, including the maps, plans, and specifications,
shall be such as in the judgment of the Commission will be best adapted to a
comprehensive plan for improving or developing a waterway or waterways for the
use or benefit of interstate or foreign commerce, for the improvement and
utilization of water-power development, and for other beneficial public uses,
including recreational purposes; and if necessary in order to secure such plan
the Commission shall have authority to require the modification of any project
and of the plans and specifications of the project works before approval.” 49
Stat. 842,16 U. S.C. @ 803 (a).

----------------- End Footnotes-----------------

The objective of protecting [***15] "recreational purposes” means more
than that the reservoir created by the dam will be the best one possible or
practical from a recreational viewpoint. There are already eight lower dams on
this Columbia River system and a ninth one authorized; and if the Secretary is
right in fearing that this additional dam would destroy the waterway as spawning
grounds for anadromous fish (salmon and steelhead) or seriously impair that
function, the project is put in an entirely different light. The importance of
salmon and steelhead in our outdoor life as well as in commerce n6 is so great
that there certainly comes a time when their destruction might necessitate a
halt in so-called "improvement” or "development” of waterways. The destruction
of anadromous [*438] fish in our western waters is so notorious n7 that we
cannot believe that Congress through the present Act authorized their ultimate
demise.
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------------------ Footnotes-----ccccecanoanan

né In 1966 the value of the Pacific salmon catch was over $ 67,000,000 and in
1965 over $ 65,000,000. United States Department of Interior, Fish & Wildlife
Service, Fisheries of the United States, 1966, p. 2. As noted by the
Commission, "the Columbia River is the greatest producer of Pacific salmon and
steelhead trout in the United States." "Columbia River salmon have been
important in the development of the Pacific Northwest for almost a century.”
"The commercial catch of Columbia River salmon is estimated to be worth $
12,000,000 annually and the sport fishing attributable to the Salmon River alone
.. . may be worth as much as $ 8 million a year." 31 F. P. C., at 259.
[***16]

n7 See H. R. Rep. No. 1007, 89th Cong., 1st Sess., pp. 2-5; S. Rep. No. 860,
89th Cong., 1st Sess.; Anadromous Fish, Hearings before the Subcommittec on
Fisheries and Wildlife Conservation of the House Committec on Merchant Marine
and Fisheries, 88th Cong., 2d Sess., 11.

----------------- End Footnotes- ----------------

We need not speculate as to what the 1920 purpose may have been. For the
1965 Anadromous Fish Act, 79 Stat. 1125, 16 U. S. C. @@ 757a-757f (1964 ed.,
Supp. II), is on this aspect of the present case in pari materia with the 1920
Act. We know from @ 1 of the 1965 Act that Congress is greatly concerned with
the depletion of these fish resources "from water resources developments and
other causes.” See also H. R. Rep. No. 1007, 89th Cong., 1st Sess., pp. 2-5; S.
Rep. No. 860, 89th Cong., 1st Sess.; Anadromous Fish, Hearings before the
Subcommittee on Fisheries and Wildlife Conservation of the [**1718] House
Committee on Merchant Marine and Fisheries, 89th Cong., 1st Sess., 133;
Anadromous Fish, Hearings before the Subcommittee on Fisheries and Wildlife
Conservation of the House Committee on Merchant Marine and Fisheries,
[***17] 88th Cong., 2d Sess., 11. The rapid depletion of the Nation's
anadromous fish resources led Congress to enact the Anadromous Fish Act which
authorizes federal-state cooperation for the conservation, development, and
enhancement of the Nation's anadromous fish resources and to prevent their
depletion from various causes including water resources development. In passing
the Act, Congress was well aware that the responsibility for the destruction of
the anadromous fish population partially lies with the "improvement” and
"development" of water resources. It directed the Secretary of the Interior "to
conduct such studies and make such recommendations as the Secretary determines
to be appropriate regarding the development and management of any [*439]
stream or other body of water for the conservation and enhancement of anadromous
fishery resources.” @ 2.

Mr. Justice Holmes once wrote that "A river is more than an amenity, itis a
treasure.” n8 New Jersey v. New York, 283 U.S. 336, 342. That dictum is relevant
here for the Commission under @ 10 of the 1920 Act, as amended, must take into
consideration not only hydroelectric power, navigation, and flood control,

[***18] but also the "recreational purposes” served by the river. And, as we

have noted, the Secretary of the Interior has a mandate under the 1965 Act to

study recommendations concerning water development programs for the purpose of
the conservation of anadromous fish. Thus apart from @ 7 (b) of the 1920 Act,

as amended, the Secretary by reason of @ 2 of the 1965 Act comes to the Federal
Power Commission with a special mandate from Congress, a mandate that gives
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him [*440] special standing to appear, to intervene, to introduce evidence
on the proposed river development program, and to participate fully in the
administrative proceedings.

------------------ Footnotes- - ----------nu-u--

n8 Recently, Congress has expressed a renewed interest in preserving our
Nation's rivers in their wild, unexploited state. On January 18, 1966, the
Senate passed the National Wild Rivers bill (S. 1446, 89th Cong., 2d Sess., 112
Cong. Rec. 500 (daily ed., Jan. 18, 1966), and it was pending before the House
of Representatives when the Eighty-ninth Congress adjourned. The bill has
already been reintroduced in the Ninetieth Congress. S. 119, 90th Cong., 1st
Sess.). If enacted, it would preserve the Salmon River, a tributary of the
Snake just below High Mountain Sheep, in its natural state. The bill states:

"The Congress finds that some of the free-flowing rivers of the United States
possess unique water conservation, scenic, fish, wildlife, and outdoor
recreation values of present and potential benefit to the American people. The
Congress also finds that our established national policy of dam and other
construction at appropriate sections of the rivers of the United States needs to
be complemented by a policy that would preserve other selected rivers or
sections thereof in their free-flowing condition to protect the water quality of
such rivers and to fulfill other vital national conservation purposes. Itis
the policy of Congress to preserve, develop, reclaim, and make accessible for
the benefit of all of the American people selected parts of the Nation's
diminishing resource of free-flowing rivers.” And sec @@ 2 and 4 (d) of the
Wilderness Act of 1964, 78 Stat. 890, 894.

----------------- End Footnotes--- ----~---------
[***19]

Fishing is obviously one recreational use of the river and it also has vast
commercial implications as the legislative history of the 1965 Act indicates.
The Commission, to be sure, did not wholly neglect this phase of the problem.
In its report it adverted to the anadromous fish problem, stating that it was
"highly controversial” and was not "clearly resolved on record.” The reservoir
1s "the most important hazard” both to upstream migrants and downstream
migrants. Upstream migrants can be handled quite effectively by fish ladders.
But those traveling downstream must go through the turbines; and their mortality
ishigh. [**1719] Moreover, Chinook salmon are "basically river fish and do
not appear to adapt to the different conditions presented by a reservoir." 31 F.
P. C,, at 260. The ecology of a river is different from the ecology of a
reservoir built behind a dam. What the full effect on salmon will be is not
known. But we get a glimmering from the Commission's report. As to this the
Commission said:

"A reservoir exhibits a peculiar thermal structure. During the winter it is
homogeneous with regard to temperature, but as the season advances a horizontal
[***20] stratification results with the colder water sinking lower. Since
Salmon River water is colder than Snake River water, it is possible, if not
probable, that in the Nez Perce reservoir the water from the two rivers would be
found in separate layers and be drawn off at different times. Presumably the



PAGE 11
3877U.S.428, *;, 87 S.Ct. 1712, **; LEXSEE
1967 U.S. LEXIS 2772, ***; 18 L. Ed. 2d 869

upstream migrants reaching fish ladders might at one time be presented with
water from one river and at another time water from the other river. If water
quality is important in attracting the upstream migrants to their proper

streams, as many experts [*441] believe, this stratification would be a

source of confusion and delay. Also a source of confusion to the upstream
migrants would be the predicted tendency shown by the record for water from the
Salmon River arm of the Nez Perce reservoir to flow up the Snake River arm and
vice versa. Again the fish are faced with a complicated problem in finding

their way.

"The velocity of flow in the Nez Perce or HMS reservoir would be very low
compared with the free flowing stream or even compared to the flow in the
reservoir of the McNary dam on the Columbia. Since the upstream migrants follow
water flow and downstream migrants are carried [***21] by current, such low
velocities offer a further obstacle to the passage of anadromous fish.

"The record also shows that during the summer months the oxygen content of
the water in the reservoir at the lower levels will fall to amounts which are
dangerously insufficient for salmon. The decrease in oxygen content appears to
be due to decomposed sinking dead organisms (plankton) from the upper layers of
water. The record indicates that salmon require an oxygen content of
approximately five parts per million, yet the oxygen content at the 250-350 foot
level would fall in August to less than three parts per million." 31 F. P.C,,
at 261.

The Commission further noted that some salmon remain in the reservoir due to
"loss of water velocity or accumulation of dissolved salts” and are lost "as
perpetuators of the species.” But it did not have statistics showing the loss of
the downstream migrants as a result of passing through the turbines. We are
told from studies of the Bureau of Commercial Fisheries that the greatest
downstream migration occurs at night when turbine loads [*442] are lower. n9
We are told from these studies that the effect of dams on the [***22]
downstream migration of salmon and steelhead may be disastrous. n10 It is
reported that unless [**1720] practical alternatives are designed, such as
the collection of juvenile fish above the dams and their transportation below
it, we may witness an inquest on 2 great industry and a great "recreational”
asset of the Nation.

n9 Long, Day-night Occurrence and Vertical Distribution of Juvenile
Anadromous Fish in Turbine Intakes (U.S. Bureau of Commerciat Fisheries,
Fish-Passage Research Program) 12, 13, 16.

n10 From the data, it would appear that successful passage of juvenile
salmonoids is highly unlikely through the impoundments that will be created in
the Middle Snake River Basin. This implies that if natural runs are to be
passed in this area, downstream migrants must be collected in the head of a
reservoir or in streams above the reservoir and transported below.

"Passage of juveniles has not been successful. Escapement from the reservoir
varied from year to year, ranging from approximately 10 to 55 percent of the
calculated recruitment. The best passage occurred in 1964 in conjunction with a
substantial drawdown, high inflows, and a slow spring fill-up that resulted in
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large discharges (up to 50,000 c. f. s.) during smolt migration. Progeny of
spring-run chinook stocks appear to fare better than those from the fall run,

and limited data on steclhead suggest that this species may be having even

greater difficulty than salmon in passing through the reservoir." Collins &

Elling, Summary of Progress in Fish-Passage Research 1964, p. 2, in Vol. 1,
Fish-Passage Research Program, Review of Progress (U.S. Bureau of Commercial
Fisherics 1964).

----------------- End Footnotes- - - - == cceeccea---
[“‘23]

In his letter of November 21, 1960, the Secretary of the Interior noted the
adverse effects this present project would have on anadromous fish, that the
facilities proposed to protect the fish were "unproved,” and that "conservation
in the fullest sense calls for a deferral while full advantage is taken of the
apportunity presented by Canadian storage and Libby [Dam].” The Commission
admitted that "high dams and reservoirs present major obstacles to anadromous
fish," that it was not optimistic "as to the efficacy of fish passage facilities
on high [*443] dams," and concluded with the forlorn statement that, "We can
hope for the best and we will continue to insist that any licensee building a
high dam at a site which presumably involves major fish runs do everything
possible within the limits of reasonable expense to preserve the fish runs. But
as of now we understandably must assume that the best efforts will be only
partly successful and that real damage may and probably will be done to any such
fish runs." 31 F. P. C., at 262.

Equally relevant is the effect of the project on wildlife. In his letter of
November 21, 1960, the Secretary of the Interior noted [***24] that the
areas of the proposed projects were important wildlife sanctuaries, inhabited by
eik, deer, partridge, a variety of small game and used by ducks, geese, and
mourning doves during migration. He concluded that "adverse effects of the
proposed project [HHMS] on wildlife could [not] be mitigated.” Letter of November
21, 1960 (Joint App. 133), as corrected by letter of December 7, 1960 (J. A.
137). The Secretary concluded that "Several thousand acres of mule deer range
would be inundated and there would be a moderate reduction in the number of deer
as a result of loss of range. There would be losses of upland game, fur
animals, and waterfowl. Reservoir margins would be barren and unattractive to
all wildiife groups. Waterfowl use of the reservoir would be insignificant.
There does not appear to be any feasible means of mitigating wildlife losses.”

The Fish and Wildlife Coordination Act, 48 Stat. 401, as amended, 72 Stat.
563,16 U. 8. C. @ 661 ¢t seq., establishes a national policy of "recognizing
the vital contribution of our wildlife resources to the Nation, the increasing
public interest and significance thereof due to expansion of our national
economy and [***25] other factors, and to provide that wildlife conservation
shall receive equal consideration and be co-ordinated with other features of
water-resource development programs . . . ." Section 2 (a), 16 U. S. C. @ 662
(a), provides that an agency evaluatinga [*444] license under which "the
waters of any stream or other body of water are proposed . . . to be impounded”
"first shall consult with the United States Fish and Wildlife Service,
Department of the Interior . . . with a view to the conservation of wildlife
resources by preventing loss of and damage to such resources . . . ." Certainly
the wildlife conservation aspect of the project must be explored and evaluated.
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These factors of the anadromous fish and of other wildlife may indeed be
all-important [**1721] in Light of the alternate sources of energy that are

emerging.

In his letter of November 21, 1960, the Secretary noted that, due to
increased power resources, the projects could be safely deferred. "These
projects could extend the time still further, as could also be the case in the
event nuclear power materialized at Hanford in the 1960-1970 period. This
possibility, as you know, has been under intensive study by your [***26]
staff for the Atomic Energy Commission . . .."

The urgency of the hydroelectric power at High Mountain Sheep was somewhat
discounted by the Secretary in his petition to intervene:

"Power needs of the Northwest do not require immediate construction of the
High Mountain Sheep Project. One of the reasons which lcads the Secretary to
intervene now is that the Examiner’s decision of October 10, 1962, was handed
down just prior to Congressional action which substantially altered the federal
power resource program of the Pacific Northwest. This Congressional action
requires a complete re-examination and re-appraisement of the conclusions stated
as the basis for the Examiner's findings.

"The action of Congress in the session just concluded has made provisions for
new federal power producing facilities. Bruces Eddy Dam, witha [*445] peak
capacity of 345,000 KW, was authorized and received an appropriation for the
start of construction in Fiscal Year 1963. Asotin Dam, with a peak capacity of
331,000 KW, was also authorized. Little Goose Dam, with a peak capacity of
466,000 KW, which had previously been authorized, received an appropriation for
the start of construction in 1963. [***27] Most important of all, generation
at the Hanford Thermal Project, which would add approximately 905,000 kilowatts
to the Northwest's power resources was also approved.

"There are other possibilities regarding new power sources which have
reasonable prospects of realization. They include Canadian storage, realization
of which is dependent upon consummation of the Canadian Treaty. Additional firm
capacity which would accrue to the United States from such storage would be
1,300,000 kilowatts. In addition, the Treaty would allow the construction of
Libby Dam which would initially have a capacity of 397,000 kilowatts. There is
also the possibility of the avaiiability in the United States of power from the
Canadian entitlement under the Treaty of 1,300,000 kilowatts. Plans are also
under way for construction of a 500,000 kilowatt steam plant by Kittitas PUD and
Grant County PUD. A number of different agencies have proposed the construction
of the Pacific Northwest-Southwest transmission intertie which, by electrical
integration, would add an additional 400,000 kilowatts of firm capacity for the
Pacific Northwest.

"The total power resource of the area is therefore predictably {***28] in
excess of all foreseeable requirements thereon for the period through 1968-1969
and sufficient to meet all requirements until at least 1972-1973 and potentially
for years beyond that date. The addition of High Mountain Sheep Dam will not
[*446] be needed until at least 1972-1973, and construction should be planned
to bring it into production at that time or later as the developing power
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resource picture indicates.

"New generating facilities, which are not correlated to the power resources
and power demands within the area of the marketing responsibility of BPA
necessarily result in surpluses of power on the federal system which is the
basic wholesale supplier of power in the area and thereby result in financial
deficits on the federal marketing system. In view of the role of the Federal
system as the base [**1722] supplier for the area, this threatens the
stability of the area’s permanent resources and hence of the area's economy.
The High Mountain Sheep project at this time would have such an effect.”

We are also told that hydroelectric power promises to occupy a relatively
small place in the world's supply of energy. It is estimated that when the
world's population [***29] reaches 7,000,000,000 — as it will in a few
decades — the total energy requirement n11 will be 70,000,000,000 metric tons
of coal or equivalent annually and that it will be supplied as follows:
$

Equivalent

metric tons of
Source coal (billions)
Solar energy (for two-thirds of space heating) 156
Hydroelectricity 42
Wood for lumber and paper 27
Wood for conversion to liquid fuels and chemicals 23
Liquid fuels and "petro” chemicals produced via nuclear energy 10.0
Nuclear electricity 352
Total 70.0

Brown, The Next Hundred Years (1957), p. 113.

------------------ Footnotes--------ccuuccana-

nl1 Projections of energy sources for the coming years have been summarized
in Energy R & D and National Progress, prepared for the Interdepartmental Energy
Study by the Energy Study Group, Under Direction of A. B. Cambel, at 22. The
following table is taken from that source.

Percent of total energy requirements supplied by hydro, nuclear, and fossil
fuels

1975 1980
Source and publication date Hydro Nuclear Fossil Hydro Nuclear Fossil
Paley (1952) 46 - 954 - - -
Schurr and Netschert (1960) 32 (1)n19%8 - - -
Interior-McKinney (1956) n.2 27 27 946 - -~ -
Teitelbaum (1958) - - =30 87 883
Lamb (1959) - - —26 40 934
Texas Eastern Transmission
Corp. (1961)n.3 - - —-24 14 962
Lasky Study Group (1962) n.4 - = =25 250950
Sporn (1959) 29 18 953 - -~ -
Searl (1960) n.5 - - =-30 0970
Atomic Energy Commission
(1962) n.6 - - =30 30 940

Landsberg, Fischman and
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Fisher (1963) - - -34 47 919

2000
Source and publication date Hydro Nuclear Fossil
Paley (1952) - - -
Schurr and Netschert (1960) - - -
Interior-McKinney (1956) n.2 - - -
Teitelbaum (1958) - - =
Lamb (1959) - - -
Texas Eastern Transmission
Corp. (1961) n.3 - - =
Lasky Study Group (1962) n4 - - -
Sporn (1959) 23 213 764
Searl (1960) n.5 15 985
Atomic Energy Commission
(1962) n.6 1.7 233 750
Landsberg, Fischman and
Fisher (1963) 21 140 839
[“‘30]

nl Estimates were made in terms of conventional sources, but text indicates
that 2.5 to 3.75 percent of the total might come from atomic fucls.

n2 Although this forecast goes to 1980, the values for that year are shown
only in graphic form. Therefore, the 1975 values which are given in a table are
used here.

n3 Calculations based on figures after adjusting hydropower to fuel input
basis.

n4 Concerning nuclear power, the report adds "* * * but there should be no
surprise if nuclear power should insinuate itself into the energy economy of the
country at a much faster rate.”

nS Nuclear power included with coal.

n6 Nuclear use is for electricity generation.

----------------- End Footnotes- -------vv-necnan

NOTE:

a. Actuals for 1960 according to the U.S. Bureau of Mines: Hydropower, 3.9
percent; nuclear, 0.1 percent; and fossil fuels, 96.0 percent.

b. Hydropower is on a fuel equivalent basis.

¢. Week's estimates show a breakdown by fuel types but are presented in a
cumulative form which makes estimation of annual values difficult.

----------------- End Footnotes- - - =~ ---eacu---
[ttl31]
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[*447] By [**1723] 1980 nuclear energy "should represent a significant
proportion of world power production.” Id., at 109. By the end of the century
"nuclear energy may account for about one-third of our total energy
consumption.” Ibid. "By the middle of the next century it seems likely that
most of our energy needs will be satisfied by nuclear energy.” Id., at 110.

[*448] Some of these time schedules are within the period of the 50-year
licenses granted by the Commission.

Nuclear energy is coming to the Columbia River basin by 1975. For plans are
afoot to build a plant on the Trogan site, 14 miles north of St. Helens. This
one plant will have a capacity of 1,000,000 kws. This emphasizes the relevancy
of the Secretary's reference to production and distribution of nuclear energy at
the Hanford Thermal Project which he called "most important of all" and which
Congress has authorized. 76 Stat. 604.

Implicit in the reasoning of the Commission and the Examiner is the
assumption that this project must be built and that it must be built now. In
the view of the Commission, one of the factors militating against federal
development was that "the Department [***32] of Interior . . . frankly
admitted it [had] no present intention of seeking authorization to commence
construction or planning to construct an HMS project." 31 F. P. C., at 277. The
Examiner's report stated that "[a] comprehensive plan provides for prompt and
optimum multipurpose development of the water resource” and that the relative
merits of the proposed projects "turn on a comparison of the costs and benefits
of component developments and on which project is best adapted to attain optimum
development at the carlicst time with the smallest sacrifice of naturel values.”
J. A. 394 (emphasis added). But neither the Examiner nor the Commission
specifically found that deferral of the project would not be in the public
interest or that immediate development would be more in the public interest than
construction at some future time or no construction at all. Section 4 () of
the Act, the section authorizing the Commission to grant licenses, provides in

part:

"Whenever the contemplated improvement is, in the judgment of the Commission,
desirable and justified [*449] in the public interest for the purpose of
improving or developing a waterway [***33] or waterways for the use or
benefit of interstate or foreign commerce, a finding to that effect shall be

made by the Commission and shall become a part of the records of the
Commission.” 49 Stat. 840, 16 U. S. C. @ 797 (e).

And @ 10 (a) of the Act provides that:

"the project adopted . . . shall be such as in the judgment of the Commission
will be best adapted to a comprehensive plan for improving or developing a
waterway or waterways for the use or benefit of interstate or foreign commerce,
for the improvement and utilization of water-power development, and for other
beneficial public uses, including recreational purposes . . . ." 49 Stat. 842,

16 U.S. C. @ 803 (a).
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The issues of whether deferral of construction would be more in the public
interest than immediate construction and whether preservation of the reaches of
the river affected would be more desirable and in the public interest than the
proposed development are largely unexplored in this record. We cannot assume
that the Act commands the immediate construction of as many projects as
possible. The Commission did discuss the Secretary of Interior’s claim that,
due to alternate power sources, the region will not need [***34] the power
supplied by the High Mountain Sheep dam for some time. And it concluded that
"of more significance . . . than the regional power situation are the load and
resources of the [Pacific Northwest Power Company] companies themselves,” which
could use the power in the near [**1724] future. 31 F.P.C., at272. It
added, "In summary as to the need for power, we conclude that the PNPC
sponsoring companies will be able to use HMS power as soon as it is available.”
31F.P.C., at 273. On rehearing, the Commission stated that "HMS power will be
needed on a regional basis by 1970-1971 ...." 31 F. P. C. 1051, 1052.

[*450] The question whether the proponents of a project "will be able to
use" the power supplied is relevant to the issue of the public interest. So too
is the regional need for the additional power. But the inquiry should not stop
there. A license under the Act empowers the licensee to construct, for its own
use and benefit, hydroelectric projects utilizing the flow of navigable waters
and thus, in effect, to appropriate water resources from the public domain. The
grant of authority to the Commission to alicnate [***35] federal water
resources does not, of course, turn simply on whether the project will be
beneficial to the licensee. Nor is the test solely whether the region will be
able to use the additional power. The test is whether the project will be in
the public interest. And that determination can be made only after an
exploration of all issues relevant to the "public interest,” including future
power demand and supply, alternate sources of power, the public interest in
preserving reaches of wild rivers and wilderness areas, the preservation of
anadromous fish for commercial and recreational purposes, and the protection of
wildlife.

The need to destroy the river as a waterway, the desirability of its demise,
the choices available to satisfy future demands for energy — these are all
relevant to a decision under @ 7 and @ 10 but they were largely untouched by the
Commission.

On our remand there should be an exploration of these neglected phases of the
cases, as well as the other points raised by the Secretary.

We express no opinion on the merits. It is not our task to determine whether
any dam at all should be built or whether if one is authorized it should be
private or public. [***36] If the ultimate ruling under @ 7 (b) is that the
decision concerning the High Mountain Sheep site should be made by the Congress,
the factors we have mentioned will be among the many considerations it doubtless
will appraise. If the ultimate decision under @ 7 (b) is the [*451] other
way, the Commission will not have discharged its functions under the Act unless
it makes an informed judgment on these phases of the cases.

This leaves us with the questions presented by Washington Public Power Supply
System in No. 462. The main points raised by it are that it is a "municipality”
within the meaning of @ 7 (a) and therefore entitled to a preference over this
power site, that the Commission violated that statutory preference, and that
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while Pacific Northwest had a prior preliminary permit granted under @ 5 of the
Act, the Commission unlawfully expanded it to include this site. We express no
opinion on the merits of these contentions because they may or may not survive a
remand. If in time the project, if any, becomes a federal one, Washington

Public Power Supply System would be excluded along with Pacific Northwest, and
the points now raised by it would become moot. If in time [***37] a new
license is issued to Pacific Northwest, the points now raised by Washington

Public Power Supply System can be preserved. Accordingly in No. 462 we vacate
the judgment and remand the case to the Court of Appeals with instructions to
remand to the Commission. In No. 463 we reverse the judgment and remand the
case to the Court of Appeals with instructions to remand to the Commission.

Each remand is for further proceedings consistent with this opinion.

It is so ordered.

[**1725] MR. JUSTICE FORTAS took no part in the consideration or decision
of these cases.

DISSENTBY: HARLAN
DISSENT: MR. JUSTICE HARLAN, whom MR. JUSTICE STEWART joins, dissenting.

I had thought it indisputable, first, that a court may not overturn a
determination made by an administrative agency upon a question commited to the
agency's judgment [*452] unless the determination is "unsupported by
substantial evidence," nl and, second, that the substantiality of the evidence
must be measured through, and only after, an examination of the "whole record."

nl1 Administrative Procedure Act @ 10 (¢), S U. S. C. @ 706 (2) (E) (1964 ed.,
Supp. I). See also Universal Camera Corp. v. Labor Board, 340 U.S. 474, 488,
Jaffe, Judicial Control of Administrative Action 600 et seq. (1965). [***38]

n25U.S.C. @706 (1964 ed., Supp. ).
----------------- End Footnotes----=---acovca---

The Commission has determined, on the basis of 14,327 pages of testimony and
exhibits, of "extensive material” n3 submitted after the close of the record by
the Secretary of the Interior, n4 and of [**1726] the Commission's own
"general [*453] knowledge of the Columbia River System,” 31 F. P. C. 247,
277, that the application of Pacific Northwest was "best adapted to a
comprehensive plan,” 49 Stat. 842, 16 U. S. C. @ 803 (a), of development for
this portion of the Columbia River Basin, and that, as a consequence, this site
should not now be reserved for later development by the United States. n5

n331F.P.C. 247,275,

n4 The history of the Secretary’s extraordinary series of belated and
apparently indecisive interventions in these proceedings warrants a more
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complete chronicle than the Court has given. On March 31, 1958, Pacific
Northwest applied for a license for the High Mountain Sheep site, and on October
21, 1959, the Commission solicited the views of the Secretary of the Interior.

On November 21, 1960, the Secretary replied substantively, and urged that the
entire project be postponed, since the available power supply in the region was,
in his view, then sufficient. The hearings nonetheless continued. On March 15,
1961, the Secretary wrote once more, first to indicate that he was withdrawing
permission for Interior Department employees to testify at the hearings on
questions of the alternative power sources and of the protection of the
anadromous fish, and second to suggest that the hearings should be recessed or
suspended until the end of 1964, more than three years later. There was, in
these various communications, no intimation that federal development of the site
was desirable or even appropriate. The hearings concluded on September 12,
1961.

On June 28, 1962, the Secretary suggested, for the first time, that federal
development might be suitable; he did not, however, urge that either he or the
Commission should immediately seek congressional approval of such a federal
project, a precondition to its commencement. Nor did the Secretary intimate
that the evidentiary record that had been compiled by the Commission might be
incomplete, or request that it be reopened so that he might suppiement it.
Nonetheless, the Commission sua sponte ordered the parties to respond to the
Secretary's suggestion.

On October 8, 1962, the Examiner completed his recommendations, concluding
that Pacific Northwest's proposal was "best adapted” to the river's development,
in part because federal development could not reasonably be immediately
anticipated. The Secretary thereupon sought to intervene out of time, and to
file exceptions. He did not request that the record be reopened. His motions
were granted, and very extensive exceptions were filed. Oral argument of the
exceptions was subsequently heard. Neither in the exceptions nor, apparently,
in the oral argument did the Secretary seek to reopen the record to supplement
the evidence before the Commission.

The Commission's decision, rejecting the Secretary’s suggestions, was
announced on February 5, 1964. The Secretary sought a rehearing on March 26,
1964, and only then did he ask that the record be reopened. He offered only the
most general indications of the evidence he would introduce if his motion were
granted. Not surprisingly, the Commission denied the motion, and, after
consideration of various "pleadings,” affirmed, with certain minor
modifications, its first order. 31 F. P. C. 1051. These actions for review
followed. The Secretary, apparently for the first time, announced in his
petition to this Court for a writ of certiorari that he was now prepared to seek
immediate congressional approval for federal construction of a dam at High
Mountain Sheep. [***39]

n5 Section 7 (b) of the Federal Power Act, 49 Stat. 842,16 U. S. C. @ 800
(b), requires the Commission to refuse any application when it concludes that
the project should be undertaken by the United States.
----------------- End Footnotes- - ~~------cmuocenn

The Court of Appeals unanimously concluded that this evidentiary record
establishes that "the Commission was amply justified in refusing to recommend
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federal development and in issuing a license for private construction.”

[*454] 123 U.S. App.D. C.209,217, 358 F.2d 840, 848. ] agree. Doubtless
much of the evidence was not, as it was submitted, labeled as pertinent to a
determination of the Commission's responsibilities under @ 7 (b), but I had not
before understood that evidence marshaled in support of an agency's finding
must, if it is to be credited, have been tidily categorized at the hearing
according to the purposes for which it might subsequently be employed.

I can only conclude that the Court, despite its self-serving disclaimer,
ante, pp. 450-451, has, in its haste to give force to its own findings of fact
on the breeding requirements [***40] of anadromous fish n6 and on the
likelihood that solar and nuclear power will shortly be alternative sources of
supply, substituted its own preferences for the discretion given by Congress to
the Federal Power Commission. In particular, it must be emphasized that the
Court, alone among the Secretary of the Interior, the Commission, Pacific
Northwest, the Washington Public Power Supply System, and the various other
intervenors, apparently supposes that no dam at all may now be [*455] needed
at High Mountain Sheep. n7 Wherever the right lies on that issue, it need only
be said that Congress has entrusted its resolution to the Commission's informed
discretion, and that, on the basis of an ample evidentiary record, the
Commission has determined that Pacific Northwest should now be licensed to
construct the project.

------------------ Footnotes- - == ---eccaceanan

n6 It must be noted that nothing in the terms, purposes, or legislative
history of the Anadromous Fish Act of 1965, 79 Stat. 1125, suggests in any way
that it was expected to provide the Secretary or this Court with any retroactive
"mandate” to overturn the Commission's judgment. The only pertinent portions of
the legislative history are plain and uncontradicted acknowledgments from the
Federal Power Commission that the Act would not "have any effect” on its
authority. Anadromous Fish, Hearings before the Subcommittee on Fisheries and
Wildlife Conservation of the House Committee on Merchant Marine and Fisheries,
88th Cong., 2d Sess., 45; H. R. Rep. No. 1007, 89th Cong., 1st Sess., 21.
Ironically, the Commission twice during the course of those hearings called
attention, without any rejoinder from the Secretary, to the High Mountain Sheep
project as an illustration of its continuing and eamest concern for the
protection of anadromous fish. Hearings, supra, at 45; Report, supra, at 22.
[***41]

n7 Contrary to his earlier position, supra, p. 452, the Secretary, as has
been noted, now apparently entertains no doubt that the project should be
immediately commenced.

----------------- End Footnotes-- - ---~~---------

I would affirm the judgments in both cases substantially for the reasons
given in Judge Miller's opinion below, as amplified by the considerations
contained in this opinion.
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SYLLABUS:

Section 303 of the Clean Water Act requires each State,
subject to federal approval, to institute comprehensive
standards establishing water quality goals for all in-
trastate waters, and requires that such standards "con-
sist of the designated uses of the navigable waters in-
volved and the water quality criteria for such waters
based upon such uses. " Under Environmental Protection
Agency (EPA) regulations, the standards must also in-
clude an antidegradation policy to ensure that "existing
instream water uses and the level of water quality nec-
essary to protect [those] uses [are] maintained and pro-
tected. " States are required by § 401 of the Act to provide
a water quality certification before a federal license or
permit can be issued for [*2] any activity that may re-
sult in a discharge into intrastate navigable waters. As
relevant here, the certification must "set forth any ef-
fluent limitations and other limitations . . . necessary
to assure that any applicant™ will comply with various
provisions of the Act and "any other appropriate” state
law requirement. § 401(d). Under Washington's com-

prehensive water quality standards, characteristic uses
of waters classified as Class AA include fish migration,
rearing, and spawning. Petitioners, a city and a local
utility district, want to build a hydroelectric project on
the Dosewallips River, a Class AA water, which would
reduce the water flow in the relevant part of the River
to a minimal residual flow of between 65 and 155 cubic
feet per second (cfs). In order to protect the River's
fishery, respondent state environmental agency issued a
§ 401 certification imposing, among other things, a min-
imum stream flow requirement of between 100 and 200
cfs. A state administrative appeals board ruled that the
certification condition exceeded respondent's authority
under state law, but the State Superior Court reversed.
The State Supreme Court affirmed, holding that the an-
tidegradation provisions [*3] of the State's water qual-
ity standards require the imposition of minimum stream
flows, and that § 401 authorized the stream flow condi-
tion and conferred on States power to consider all state
action related to water quality in imposing conditions on
§ 401 certificates.

Held: Washington's minimum stream flow requirement
is a permissible condition of a § 401 certification. Pp.
8-21.

(a) A State may impose conditions on certifications in-
sofar as necessary to enforce a designated use contained
in the State's water quality standard. Petitioners’ claim
that the State may only impose water quality limitations
specifically tied to a "discharge” is contradicted by §
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401(d)'s reference to an applicant's compliance, which
allows a State to impose "other limitations" on a project.
This view is consistent with EPA regulations providing
that activities -- not merely discharges -- must comply
with state water quality standards, a reasonable inter-
pretation of § 401 which is entitled to deference. State
standards adopted pursuant to § 303 are among the "other
limitations" with which a State may ensure compliance
through the § 401 certification process. Although § 303
is not specifically listed [*4] in § 401(d), the statute al-
lows States to impose limitations to ensure compliance
with § 301 of the Act, and § 301 in turn incorporates §
303 by reference. EPA's view supports this interpreta-
tion. Such limitations are also permitted by § 401(d)'s
reference to "any other appropriate” state law require-
ment. Pp. 8-11.

(b) Washington's requirement is a limitation necessary to
enforce the designated use of the River as a fish habitat.
Petitioners err in asserting that § 303 requires States to
protect such uses solely through implementation of spe-
cific numerical “"criteria." The section's language makes
it plain that water quality standards contain two compo-
nents and is most naturally read to require that a project
be consistent with both: the designated use and the water
quality criteria. EPA has not interpreted § 303 to require
the States to protect designated uses exclusively through
enforcement of numerical criteria. Moreover, the Act
permits enforcement of broad, narrative criteria based
on, for example, "aesthetics.” There is no anomaly in
the State's reliance on both use designations and criteria
to protect water quality. Rather, it is petitioners' read-
ing that leads to an unreasonable [*5] interpretation of
the Act, since specified criteria cannot reasonably be ex-
pected to anticipate all the water quality issues arising
from every activity which can affect a State's hundreds
of individual water bodies. Washington's requirement
also is a proper application of the state and federal an-
tidegradation regulations, as it ensures that an existing
instream water use will be "maintained and protected. "
Pp. 11-16. '

(c) Petitioners' assertion that the Act is only concemed
with water quality, not quantity, makes an artificial dis-
tinction, since a sufficient lowering of quantity could
destroy all of a river's designated uses, and since the
Act recognizes that reduced stream flow can constitute
water pollution. Moreover, §§ 101(g) and 510(2) of the
Act do not limit the scope of water pollution controls
that may be imposed on users who have obtained, pur-
suant to state law, a water allocation. Those provisions
preserve each State's authority to allocate water quan-
tity as between users, but the § 401 certification does
not purport to determine petitioners’ proprietary right

to the River's water. In addition, the Court is unwilling
to read implied limitations into § 401 based on petition-
ers' [%6] claim that a conflict exists between the con-
dition's imposition and the Federal Energy Regulatory
Commission's authority to license hydroelectric projects
under the Federal Power Act, since FERC has not yet
acted on petitioners’ license application and since § 401's
certification requirement also applies to other statutes
and regulatory schemes. Pp. 16-21.

121 Wash. 2d 179, 849 P.2d 646, affirmed.

JUDGES: O'CONNOR, J., delivered the opinion of the
Court, in which REHNQUIST, C. J., and BLACKMUN,
STEVENS, KENNEDY, SOUTER, and GINSBURG,
J3., joined. STEVENS, I, filed a concurring opin-
ion. THOMAS, 1., filed a dissenting opinion, in which
SCALIA, I., joined.

OPINIONBY: O'CONNOR

OPINION: [**723]

JUSTICE O'CONNOR delivered the opinion of the
Court.

Petitioners, a city and a local utility district, want to
build a hydroelectric project on the Dosewallips River in
Washington State. We must decide whether respondent,
the state environmental agency, properly conditioned a
permit for the project on the maintenance of specific
minimum stream flows to protect salmon and steelhead
runs.

I

This case involves the complex statutory and regula-
tory scheme that governs our Nation's waters, a scheme
[*7] which implicates both federal and state adminis-
trative responsibilities. The Federal Water Pollution
Control Act, commonly known as the Clean Water Act,
86 Stat. 816, as amended, 33 U S.C. § 1251 et seq., isa
comprehensive water quality statute designed to "restore
and maintain the chemical, physical, and biological in-
tegrity of the Nation's waters.” § 1251(a). The Actalso
seeks to attain "water quality which provides for the pro-
tection and propagation of fish, shellfish, and wildlife.”
§ 1251(a)(2).

To achieve these ambitious goals, the Clean Water
Act establishes distinct roles for the Federal and State
Governments. Under the Act, the Administrator of the
Environmental Protection Agency is required, among
other things, to establish and enforce technology-based
limitations on individual discharges into the country's
navigable waters from point sources. See §§ 1311,
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1314. Section 303 of the Act also requires each State,
subject to federal approval, to institute comprehensive
water quality standards establishing water quality goals
for all intrastate waters. §§ 1311(b)(1)(C), 1313. These
state water quality standards provide "a supplementary
[*8] basis . . . so that numerous point sources, despite
individual compliance with effluent limitations, may be
further regulated to prevent water quality from falling
below acceptable levels.” EPA v. California exrel. State
Wazer Resources Control Bd., 426 U.S. 200, 205, n. 12,
48 L. Ed. 2d 578, 96 S. Ct. 2022 (1976).

A state water quality standard "shall consist of the
designated uses of the navigable waters involved and
the water quality criteria for such waters based upon
such uses.” 33 U.S.C. § 1313(c)(2)(A). In setting stan-
dards, the State must comply with the following broad
requirements:

"Such standards shall be such as to protect the pub-
lic health or welfare, enhance the quality of water and
serve the purposes of this chapter. Such standards shall
be established taking into consideration their use and
value for public water supplies, propagation of fish and
wildlife, recreational [and other purposes.]” Ibid.

See also § 1251(a)(2).

A 1987 amendment to the Clean Water Act makes
clear that § 303 also contains an "antidegradation pol-
icy" -- that is, a policy requiring that [*9] state stan-
dards be sufficient to maintain existing beneficial uses of
navigable waters, preventing their further degradation.
Specifically, the Act permits the revision of certain efflu-
ent limitations or water quality [*¥724] standards "only
if such revision is subject to and consistent with the
antidegradation policy established under this section.”
§ 1313(d)(4)(B). Accordingly, EPA's regulations imple-
menting the Act require that state water quality standards

include "a statewide antidegradation policy” to ensure
that "existing instream water uses and the level of wa-
ter quality necessary to protect the existing uses shall
be maintained and protected.” 40 CFR § 131.12 (1992).
At a minimum, state water quality standards must satisfy
these conditions. The Act also allows States to impose
more stringent water quality controls. See 33 U.S.C. §§
1311(b)}(1)X(C), 1370. See also 40 CFR 131.4(a) ("As
recognized by section 510 of the Clean Water Act [33
U.S.C. § 1370], States may develop water quality stan-
dards more stringent than required by this regulation”).

The State of Washington has adopted compreben-
sive water quality standards [*10] intended to regulate
all of the State's navigable waters. See Washington
Administrative Code (WAC) 173-201-010 to 173-201-
120 (1990). The State created an inventory of all the
State's waters, and divided the waters into five classes.
173-201-045. Each individual fresh surface water of the
State is placed into one of these classes. 173-201-080.
The Dosewallips River is classified AA, extraordinary.
173-201-080(32). The water quality standard for Class
AA waters is set forth at 173-201-045(1). The standard
identifies the designated uses of Class AA waters as well
as the criteria applicable to such waters. nl

nl WAC 173-201-045(1) provides in pertinent
part:

(1) Class AA (extraordinary).

(a) General characteristic. Water quality of this class
shall markedly and uniformly exceed the require-
ments for all or substantially all uses.

(b) Characteristic uses. Characteristic uses shall in-
clude, but not be limited to, the following:

(1) Water supply (domestic, industrial, agricultural).

(ii) Stock watering.
(iii) Fish and shellfish:

Salmonid migration, rearing, spawning, and harvesting.
Other fish migration, rearing, spawning, and harvesting. . . .

(iv) Wildlife habitat.

(v) Recreation (primary contact recreation, sport fishing, boating,

and aesthetic enjoyment).
(vi) Commerce and navigation.
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(c) Water quality criteria

(vi) Commerce and navigation.

(i) Fecal coliform organisms.(vi) Commerce and navigation.
(A) Freshwater - fecal coliform organisms shall not exceed a
geometric mean value of 50 organisms/100 mL, with not more than
10 percent of samples exceeding 100 organisms/100mL.
(B) Marine water -~ fecal coliform organisms shall not exceed a
geometric mean value of 14 organisms/100 mL, with not more than
10 percent of samples exceeding 43 organisms/100 mL.
(ii) Dissolved oxygen [shall exceed specific amounts].
(iii) Total dissolved gas shall not exceed 110 percent of saturation

at any point of sample collection.

(vi) Temperature shall not exceed [certain levels].

(v) pH shall be within [a specified range].

(vi) Turbidity shall not exceed [specific levels].

(vii) Toxic, radioactive, or deleterious material concentrations shall
be less than those which may affect public health, the natural aquatic
environment, or the desirability of the water for any use.
(viii) Resthetic values shall not be impaired by the presence of materials or
their effects, excluding those of natural origin, which offend the senses of

sight, smell, touch, or taste.

[*11]

In addition to these specific standards applicable to
Class AA waters, the State has adopted a statewide
[**725] antidegradation policy. That policy provides:

"(a) Existing beneficial uses shall be maintained and pro-
tected and no further degradation which would interfere
with or become injurious to existing beneficial uses will
be allowed.

"(b) No degradation will be allowed of waters lying
in national parks, national recreation areas, national
wildlife refuges, national scenic rivers, and other areas
of national ecological importance.

.....

"(f) In no case, will any degradation of water quality be
allowed if this degradation interferes with or becomes in-
Jjurious to existing water uses and causes long-term and
irreparable harm to the environment. 173-201-035(8).

As required by the Act, EPA reviewed and approved
the State's water quality standards. See 33 US.C. §
1313(c)(3); 42 Fed. Reg. 56792 (1977). Upon ap-

proval by EPA, the state standard became "the water
quality standard for the applicable waters of that State. "
33 U.S.C. § 1313(c)(3).

States are responsible for enforcing [*12] water qual-
ity standards on intrastate waters. 33 U.S.C. § 131%a).
In addition to these primary enforcement responsibili-
ties, § 401 of the Act requires States to provide a water
quality certification before a federal license or permit
can be issued for activities that may result in any dis-
charge into intrastate navigable waters. 33 US.C. §
1341. Specifically, § 401 requires an applicant for a
federal license or permit to conduct any activity "which
may result in any discharge into the navigable waters”
to obtain from the state a certification "that any such
discharge will comply with the applicable provisions of
sections 1311, 1312, 1313, 1316, and 1317 of this title."
33 US.C. § 1341(a). Section 401(d) further provides
that "any certification . shall set forth any ef-
fluent limitations and other limitations, and monitoring
requirements necessary to assure that any applicant . .
. will comply with any applicable effluent limitations
and other limitations, under section 1311 or 1312 of this
title . . . and with any other appropriate requirement of
State law set forth [*13] in such certification.” 33 U.S.C.
§ 1341(d). The limitations included in the certification
become a condition on any Federal license. Ibid. n2
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n2 Section 401 provides in relevant part:

"(a) Compliance with applicable requirements; ap-
plication; procedures; license suspension
(1) Any applicant for a Federal license or permit
to conduct any activity including, but not limited
to, the construction or operation of facilities, which
may result in any discharge into the navigable wa-
ters, shall provide the licensing or permitting agency
a certification from the State . . . that any such dis-
charge will comply with the applicable provisions of
sections 1311, 1312, 1313, 1316, and 1317 of this
title.

.....

"(d) Limitations and monitoring requirements of
certification
"Any certification provided under this section shall
set forth any effluent limitations and other limita-
tions, and monitoring requirements necessary to as-
sure that any applicant for a Federal license or permit
will comply with any applicable effluent limitations
and other limitations, under section 1311 or 1312
of this title, standard of performance under section
1316 of this title, or prohibition, effluent standard,
or pretreatment standard under section 1317 of this
title, and with any other appropriate requirement of
State law set forth in such certification, and shall be-
come a condition on any Federal license or permit
subject to the provisions of this section.” 33 U.S.C.
§ 1341,

[*14] [**726]
I

Petitioners propose to build the Elkhorn Hydroelectric
Project on the Dosewallips River. If constructed as
presently planned, the facility would be located just out-
side the Olympic National Park on federally owned land
within the Olympic National Forest. The project would
divert water from a 1.2-mile reach of the River (the by-
pass reach), run the water through turbines to generate
electricity and then return the water to the River below
the bypass reach. Under the Federal Power Act (FPA),
41 Stat. 1063, as amended, 16 U.S.C. § 791 et seq., the
Federal Energy Regulatory Commission has authority to
license new hydroelectric facilities. As a result, the pe-
titioners must get a FERC license to build or operate the
Elkhorn Project. Because a federal license is required,
and because the project may result in discharges into the
Dosewallips River, petitioners are also required to ob-
tain State certification of the project pursuant to § 401
of the Clean Water Act, 33 U.S.C. § 1341.

The water flow in the bypass reach, which is currently
undiminished by appropriation, ranges seasonally be-
tween 149 and 738 cubic feet [*15] per second (cfs). The
Dosewallips supports two species of salmon, Coho and
Chinook, as well as Steelbead trout. As originally pro-
posed, the project was to include a diversion dam which
would completely block the river and channe] approxi-
mately 75% of the River's water into a tunnel alongside
the streambed. About 25% of the water would remain in
the bypass reach, but would be returned to the original
riverbed through sluice gates or a fish ladder. Depending
on the season, this would leave a residual minimum flow
of between 65 and 155 cfs in the River. Respondent un-
dertook a study to determine the minimum stream flows
necessary to protect the salmon and steelhead fisheries in
the bypass reach. On June 11, 1986, respondent issued
a § 401 water quality certification imposing a variety of
conditions on the project, including a minimum stream-
flow requirement of between 100 and 200 cfs depending
on the season.

A state administrative appeals board determined that
the minimum flow requirement was intended to enhance,
not merely maintain, the fishery, and that the certifica-
tion condition therefore exceeded respondent's authority
under state law. App. to Pet. for Cert. 55a -- 57a. On
appeal, [*16] the state Superior Court concluded that
respondent could require compliance with the minimum
flow conditions. Id., at 29a-45a. The Superior Court
also found that respondent had imposed the minimum
flow requirement to protect and preserve the fishery, not
to improve it, and that this requirement was authorized
by state law. Id., at 34a.

The Washington Supreme Court held that the an-
tidegradation provisions of the State's water quality stan-
dards require the imposition of minimum stream flows.
121 Wash. 2d 179, 186-187, 849 P.2d 646, 650 (1993).
[**727] The court also found that § 401(d), which al-
lows States to impose conditions based upon several
enumerated sections of the Clean Water Act and "any
other appropriate requirement of State law,” 33 U.S.C. §
1341(d), authorized the stream flow condition. Relying
on this language and the broad purposes of the Clean
Water Act, the court concluded that § 401(d) confers
on States power to "consider all state action related to
water quality in imposing conditions on section 401 cer-
tificates.” 121 Wash. 2d, at 192, 849 P.2d, at 652. [*17]
We granted certiorari, 510 U.S.  (1993), to resolve a
conflict among the state courts of last resort. See 121
Wash. 2d 179, 849 P.2d 646 (1993); Georgia Pacific
Corp. v. Dept. of Environmental Conservation, 159
Vi. 639, 628 A.2d 944 (1992) (table); Power Authority
of New York v. Williams, 60 N.Y.2d 315, 457 N.E.2d
726, 469 N.Y.S.2d 620 (1983). We now affirm.
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1II

The principal dispute in this case concerns whether the
minimum stream flow requirement that the State imposed
on the Elkhorn project is a permissible condition of a §
401 certification under the Clean Water Act. To resolve
this dispute we must first determine the scope of the
State's authority under § 401. We must then determine
whether the limitation at issue here, the requirement that
petitioners maintain minimum stream flows, falls within
the scope of that authority.

A

There is no dispute that petitioners were required to
obtain a certification from the State pursuant to § 401.
Petitioners concede that, at a minimum, the project will
result in two possible discharges [*18] -- the release
of dredged and fill material during the construction of
the project, and the discharge of water at the end of
the tailrace after the water has been used to generate
electricity. Bref for Petitioners 27-28. Petitioners con-
tend, however, that the minimum stream flow require-
ment imposed by the State was unrelated to these specific
discharges, and that as a consequence, the State lacked
the authority under § 401 to condition its certification
on maintenance of stream flows sufficient to protect the
Dosewallips fishery.

If § 401 consisted solely of subsection (a), which refers
to a state certification that a "discharge” will comply with
certain provisions of the Act, petitioners' assessment of
the scope of the State's certification authority would have
considerable force. Section 401, however, also con-
tains subsection (d), which expands the State's authority
to smpose conditions on the certification of a project.
Section 401(d) provides that any certification shall set
forth "any effluent limitations and other limitations . .
. necessary to assure that any applicant” will comply
with various provisions of the Act and appropriate state
law requirements. 33 U.S.C. § 1341 [*19] (d) (empha-
sis added). The language of this subsection contradicts
petitioners' claim that the State may only impose water
quality limitations specifically tied to a "discharge.” The
text refers to the compliance of the applicant, not the dis-
charge. Section 401(d) thus allows the State to impose
"other limitations” on the project in general to assure
compliance with various provisions of the Clean Water
Act and with "any other appropriate [**728] requirement
of State law.” Although the dissent asserts that this in-
terpretation of § 401(d) renders § 401(a)(1) superfluous,
infra, at 4, we see no such anomaly. Section 401(a)(1)
identifies the category of activities subject to certifica-
tion - namely those with discharges. And § 401(d) is
most reasonably read as authorizing additional condi-
tions and limitations on the activity as a whole once the

threshold condition, the existence of a discharge, is sat-
isfied.

Our view of the statute is consistent with EPA's regu-
lations implementing § 401. The regulations expressly
interpret § 401 as requiring the State to find that "there is
a reasonable assurance that the activity will be conducted
in a manner which will not violate applicable water
quality [*20] standards.” 40 CFR § 121.2(a)(3) (1992)
(emphasis added). See also EPA, Wetlands and 401
Certification 23 (Apr. 1989) ("In 401(d), the Congress
has given the States the authority to place any conditions
on a water quality certification that are necessary to as-
sure that the applicant will comply with effluent limita-
tions, water quality standards, . . . and with 'any other
appropriate requirement of State law.‘"). EPA's conclu-
sion that activities-not merely discharges-must comply
with state water quality standards is a reasonable inter-
pretation of § 401, and is entitled to deference. See,
e.g., Arkansas v. Oklahoma, 503 U.S. , (1992)
(slip op., at 18-19); Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 81 L.
Ed. 24694, 104 S. Ct. 2778 (1984). :

Although § 401(d) authorizes the State to place re-
strictions on the activity as a whole, that authority is not
unbounded. The State can only ensure that the project
complies with "any applicable effluent limitations and
other limitations, under [33 U.S.C. §§ 1311, 1312]" or
certain [*21] other provisions of the Act, "and with any
other appropriate requirement of State law.” 33 U S.C. §
1341(d). The State asserts that the minimum stream flow
requirement was imposed to ensure compliance with the
state water quality standards adopted pursuant to § 303
of the Clean Water Act, 33 US.C. § 1313.

We agree with the State that ensuring compliance with
§ 303 is a proper function of the § 401 certification.
Although § 303 is not one of the statutory provisions
listed in § 401(d), the statute allows states to impose
limitations to ensure compliance with § 301 of the Act,
33US.C. §1311. Section 301 in tum incorporates § 303
by reference. See 33 U.S.C. § 1311(b)(1)(C); see also
H. R. Conf. Rep. No. 95-830, p. 96 (1977) ("Section
303 is always included by reference where section 301
is listed”). As a consequence, state water quality stan-
dards adopted pursuant to § 303 are among the "other
limitations” with which a State may ensure compliance
through the § 401 certification process. This interpreta-
tion is consistent with EPA's view [¥22] of the statute.
See 40 CFR § 121.2(a)(3) (1992); EPA, Wetlands and
401 Certification, supra. Moreover, limitations to as-
sure compliance with state water quality standards are
also permitted by § 401(d)'s reference to "any other ap-
propriate requirement of State law. " We do not speculate
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on what additional state laws, if any, might be incorpo-
rated by this language. n3 [**729] But at a minimum,
limitations imposed pursuant to state water quality stan-
dards adopted pursnant to § 303 are "appropriate” re-
quirements of state law. Indeed, petitioners appear to
agree that the State's authority under § 401 includes lim-
itations designed to ensure compliance with state water
quality standards. Brief for Petitioners 9, 21.

n3 The dissent asserts that § 301 is concerned
solely with discharges, not broader water quality
standards. Infra, 8 n. 2. Although § 301 does
make certain discharges unlawful, see 33 U.S.C. §
1311(a), it also contains a broad enabling provision
which requires states to take certain actions, to wit:
"In order to carry out the objective of this chapter
[viz. the chemical, physical, and biological integrity
of the Nation's water] there shall be achieved . . .
not later than July 1, 1977, any more stringent limi-
tation, including those necessary to meet water qual-
ity standards . . . established pursuant to any State
law or regulations. " 33 U.S. C. § 1311(b)(1)(C). This
provision of § 301 expressly refers to state water
quality standards, and is not limited to discharges.

(*23]
B

Having concluded that, pursuant to § 401, States may
condition certification upon any limitations necessary to
ensure compliance with state water quality standards or
any other "appropriate requirement of State law,” we
consider whether the minimum flow condition is such a
limitation. Under § 303, state water quality standards
must "consist of the designated uses of the navigable wa-
ters involved and the water quality criteria for such wa-
ters based upon such uses.” 33 US.C. § 1313(c)(2)(A).
In imposing the minimum stream flow requirement, the
State determined that construction and operation of the
project as planned would be inconsistent with one of the
designated uses of Class AA water, namely "salmonid
[and other fish] migration, rearing, spawning, and har-
vesting.” App. to Pet. for Cert. 83a -- 84a. The desig-
nated use of the River as a fish habitat directly reflects
the Clean Water Act's goal of maintaining the "chem-
ical, physical, and biological integrity of the Nation's
waters.” 33 U.S.C. § 1251(a). Indeed, the Act defines
pollution as "the man-made or man induced alteration of
the chemical, physical, [*24] biological, and radiologi-
cal integrity of water.” § 1362(19). Moreover, the Act
expressly requires that, in adopting water quality stan-
dards, the State must take into consideration the use of
waters for "propagation of fish and wildlife.” 33 U.S.C.

§ 1313(c)2)(A).

Petitioners assert, however, that § 303 requires the
State to protect designated uses solely through imple-
mentation of specific "criteria.” According to petition-
ers, the State may not require them to operate their dam
in a manner consistent with a designated "use"; instead,
say petitioners, under § 303 the State may only require
that the project comply with specific numerical "crite-

na.

We disagree with petitioners’ interpretation of the lan-
guage of § 303(c)(2)(A). Under the statute, a water qual-
ity standard must "consist of the designated uses of the
navigable waters involved and the water quality crite-
ria for such waters based upon such uses.” 33 US.C.
§ 1313(c)(2)(A) (emphasis added). The text makes it
plain that water quality standards contain two compo-
nents. We think the language of § 303 is most naturally
read to require [**730] that a project [*25] be consistent
with both components, namely the designated use and
the water quality criteria. Accordingly, under the literal
terms of the statute, a project that does not comply with
a designated use of the water does not comply with the
applicable water quality standards.

Consequently, pursuant to § 401(d) the State may re-
quire that a permit applicant comply with both the desig-
nated uses and the water quality criteria of the state stan-
dards. In granting certification pursuant to § 401(d), the
State "shall set forth any . . . limitations . . . neces-
sary to assure that [the applicant] will comply with any

. limitations under [ § 303] . . . and with any
other appropriate requirement of State law.” A certifi-
cation requirement that an applicant operate the project
consistently with state water quality standards -- i.e.,
consistently with the designated uses of the water body
and the water quality criteria — is both a "limitation”
to assure "compliance with . . . limitations” imposed
under § 303, and an "appropriate” requirement of State
law.

EPA has not interpreted § 303 to require the States to
protect designated uses exclusively through enforcement
of numerical criteria. [*26] In its regulations governing
state water quality standards, EPA defines criteria as "el-
ements of State water quality standards expressed as con-
stituent concentrations, levels, or narrative statements,
representing a quality of water that supports a particular
use.” § 40 CFR 131.3(b) (1992)(emphasis added). The
regulations further provide that "when criteria are met,
water quality will generally protect the designated use.”
Ibid. (emphasis added). Thus, the EPA regulations im-
plicitly recognize that in some circumstances, criteria
alone are insufficient to protect a designated use.
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Petitioners also appear to argue that use requirements
are too open-ended, and that the Act only contemplates
enforcement of the more specific and objective "crite-
ria.” But this argument is belied by the open-ended na-
ture of the criteria themselves. As the Solicitor General
points out, even "criteria” are often expressed in broad,
narrative terms, such as "'there shall be no discharge
of toxic pollutants in toxic amounts.'" Brief for United
States 18. See American Paper Institute, Inc. v. EPA,
302 US. App. D.C. 80, 996 F2d 346, 349 (CADC
1993). [*27] In fact, under the Clean Water Act, only
one class of criteria, those governing "toxic pollutants
listed pursuant to section 1317(a)(1)" need be rendered
in numerical form. See 33 U.S.C. § 1313(c)(2)(B); 40
CFR § 131.11(b)(2) (1992).

Washington's Class AA water quality standards are
typical in that they contain several open-ended criteria
which, like the use designation of the River as a fishery,
must be translated into specific limitations for individual
projects. For example, the standards state that "toxic,
radioactive, or deleterious material concentrations shall
be less than those which may affect public health, the nat-
ural aquatic environment, or the desirability of the water
for any use.” WAC 173-201-045(c)(vii). Similarly, the
state standards specify that "aesthetic values shall not be
impaired by the presence of materials or their effects, ex-
cluding those of natural origin, which offend the senses
of sight, smell, touch, or taste.” 173-201-045(c)(viii).
We think petitioners' [**731] attempt to distinguish be-
tween uses and criteria loses much of its force in light
of the fact that the Act permits enforcement of broad,
narrative criteria based on, [*28] for example, "aesthet-

"

1CS.

Petitioners further argue that enforcement of water
quality standards through use designations renders the
water quality criteria component of the standards ir-
relevant. We see no anomaly, however, in the State's
reliance on both use designations and criteria to pro-
tect water quality. The specific numerical limitations
embodied in the criteria are a convenient enforcement
mechanism for identifying minimum water conditions
which will generally achieve the requisite water qual-
ity. And, in most circumstances, satisfying the criteria
will, as EPA recognizes, be sufficient to maintain the
designated use. See 40 CFR § 131.3(b) (1992). Water
quality standards, however, apply to an entire class of
water, a class which contains numerous individual water
bodies. For example, in the State of Washington, the
Class AA water quality standard applies to 81 specified
fresh surface waters, as well as to all "surface waters ly-
ing within the mountainous regions of the state assigned
to national parks, national forests, and/or wilderness ar-
eas, " all "lakes and their feeder streams within the state, "

and all "unclassified surface waters that are tributaries
to Class AA waters." [*29] WAC 173-201-070. While
enforcement of criteria will in general protect the uses of
these diverse waters, a complementary requirement that
activities also comport with designated uses enables the
States to ensure that each activity — even if not foreseen
by the criteria -- will be consistent with the specific uses
and attributes of a particular body of water.

Under petitioners' interpretation of the statute, how-
ever, if a particular criterion, such as turbidity, were
missing from the list contained in an individual state
water quality standard, or even if an existing turbidity
criterion were insufficient to protect a particular species
of fish in a particular river, the State would nonethe-
less be forced to allow activities inconsistent with the
existing or designated uses. We think petitioners' read-
ing leads to an unreasonable interpretation of the Act.
The criteria components of state water quality standards
attempt to identify, for all the water bodies in a given
class, water quality requirements generally sufficient to
protect designated uses. These criteria, however, cannot
reasonably be expected to anticipate all the water qual-
ity issues arising from every activity which can [*30]
affect the State's hundreds of individual water bodies.
Requiring the States to enforce only the criteria compo-
nent of their water quality standards would in essence
require the States to study to a level of great specificity
each individual surface water to ensure that the criteria
applicable to that water are sufficiently detailed and in-
dividualized to fully protect the water's designated uses.
Given that there is no textual support for imposing this
requirement, we are loath to attribute to Congress an
intent to impose this heavy regulatory burden on the
States.

The State also justified its minimum stream flow as
necessary to implement the "antidegradation policy” of
§ 303, 33 US.C. § 1313(d)(4)(B). When the Clean
Water Act was enacted in 1972, the water quality stan-
dards of [**732] all 50 States had antidegradation pro-
visions. These provisions were required by federal law.
See U.S. Dept. of Interior, Federal Water Pollution
Control Administration, Compendium of Department
of Interior Statements on Non-degradation of Interstate
Waters 1-2 (Aug. 1968); see also Hines, A Decade
of Nondegradation Policy in Congress and the Courts:
The Erratic Pursuit of [*31] Clean Air and Clean Water,
62 Iowa L. Rev. 643, 658-660 (1977). By providing in
1972 that existing state water quality standards would re-
main in force until revised, the Clean Water Act ensured
that the States would continue their antidegradation pro-
grams. See 33 U.S.C. § 1313(a). EPA has consistently
required that revised state standards incorporate an an-
tidegradation policy. And, in 1987, Congress explicitly
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recognized the existence of an "antidegradation policy
established under [ § 303]." § 1313(d)(4)(B).

EPA has promulgated regulations implementing §
303's antidegradation policy, a phrase that is not de-
fined elsewhere in the Act. These regulations require
States to "develop and adopt a statewide antidegradation
policy and identify the methods for implementing such
policy.” 40 CFR § 131.12 (1992). These "implemen-
tation methods shall, at a minimum, be consistent with
the . . . existing instream water uses and the level of
water quality necessary to protect the existing uses shall
be maintained and protected. " Tbid. EPA has explained
that under its anti-degradation regulation, "no activity
is allowable . . . which [*32] could partially or com-
pletely eliminate any existing use.” EPA, Questions and
Answers re: Antidegradation 3 (1985). Thus, States
must implement their antidegradation policy in a man-
ner "consistent" with existing uses of the stream. The
State of Washington's antidegradation policy in turn pro-
vides that "existing beneficial uses shall be maintained
and protected and no further degradation which would
interfere with or become injurious to existing beneficial
uses will be allowed.” WAC 173-201-035(8)(a). The
State concluded that the reduced streamflows would have
just the effect prohibited by this policy. The Solicitor
General, representing EPA, asserts, Brief for United
States 18-21, and we agree, that the State's minimum
stream flow condition is a proper application of the state
and federal antidegradation regulations, as it ensures that
an "existing instream water use” will be "maintained and
protected.” 40 CFR § 131.12(a)(1) (1992).

Petitioners also assert more generally that the Clean
Water Act is only concerned with water "quality,” and
does not allow the regulation of water "quantity.” This
is an artificial distinction. In many cases, water quan-
tity is closely related to water [*33] quality; a sufficient
lowering of the water quantity in a body of water could
destroy all of its designated uses, be it for drinking wa-
ter, recreation, navigation or, as here, as a fishery. In
any event, there is recognition in the Clean Water Act
itself that reduced stream flow, i.e., diminishment of
water quantity, can constitute water pollution. First, the
Act's definition of pollution as "the man-made or man
induced alteration of the chemical, physical, biological,
and radiological integrity of water” encompasses the ef-
fects of reduced water quantity. 33 U.S.C. § 1362(19).
This broad conception of pollution -- one which [**733]
expressly evinces Congress' concern with the physical
and biological integrity of water - refutes petitioners'
assertion that the Act draws a sharp distinction between
the regulation of water "quantity” and water "quality.”
Moreover, § 304 of the Act expressly recognizes that
water "pollution” may result from "changes in the move-

ment, flow, or circulation of any navigable waters . . .
including changes caused by the construction of dams. "
33 US.C. § 1314(f). This concern with the flowage
[*34] effects of dams and other diversions is also em-
bodied in the EPA regulations, which expressly require
existing dams to be operated to attain designated uses.
40 CFR § 131.10(g)(4).

Petitioners assert that two other provisions of the
Clean Water Act, §§ 101(g) and 510(2), 33 U.S.C. §§
1251(g) and 1370(2), exclude the regulation of water
quantity from the coverage of the Act. Section 101(g)
provides "that the authority of each State to allocate
quantities of water within its jurisdiction shall not be su-
perseded, abrogated or otherwise impaired by this chap-
ter." 33 U.S.C. § 1251(g). Similarly, § 510(2) provides
that nothing in the Act shall "be construed as impair-
ing or in any manner affecting any right or jurisdiction
of the States with respect to the waters . . . of such
States.” 33 U.S.C. § 1370. In petitioners' view, these
provisions exclude “water quantity issues from direct
regulation under the federally controlied water quality
standards authorized in § 303." Brief for Petitioners 39
(emphasis omitted).

This language gives the States authority to allocate
water rights; [*35] we therefore find it peculiar that pe-
titioners argue that it prevents the State from regulating
stream flow. In any event, we read these provisions
more narrowly than petitioners. Sections 101(g) and
510(2) preserve the authority of each State to allocate
water quantity as between users; they do not limit the
scope of water pollution controls that may be imposed on
users who have obtained, pursuant to state law, a water
allocation. In California v. FERC, 495 U.S. 490, 498,
109L. Ed. 2d 474, 110 8. Ct. 2024 (1990), construing
an analogous provision of the Federal Power Act, n4 we
explained that "minimum stream flow requirements nei-
ther reflect nor establish 'proprietary rights'" to water.
Cf. First lowa Hydro-Electric Cooperative v. FPC, 328
US. 152, 176, and n. 20, 90L. Ed. 1143, 66 S. Cz.
906 (1946). Moreover, the certification itself does not
purport to determine petitioners' proprietary right to the
water of the Dosewallips. In fact, the certification ex-
pressly states that a "State Water Right Permit (Chapters
90.03.250 RCW and 508-12 WAC) must be [*36] ob-
tained prior to commencing construction of the project.”
App. to Pet. for Cert. 83a. The certification merely
determines the nature of the use to which that proprietary
right may be put under the Clean Water Act, if and when
it is obtained from the State. Qur view is reinforced by
the legislative history of the 1977 [**734] amendment to
the Clean Water Act adding § 101(g). See 3 Legislative
History of the Clean Water Act of 1977 (Committee Print
compiled for the Committee on Environment and Public
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Works by the Library of Congress), Ser. No. 95-14, p.
532 (1978) ("The requirements [of the Act] may inci-
dentally affect individual water rights. . . . It is not the
purpose of this amendment to prohibit those incidental
effects. It is the purpose of this amendment to insure
that State allocation systems are not subverted, and that
effects on individual rights, if any, are prompted by le-
gitimate and necessary water quality considerations").

n4 The relevant text of the Federal Power Act pro-
vides: "That nothing herein contained shall be con-
strued as affecting or intending to affect or in any
way to interfere with the laws of the respective States
relating to the control, appropriation, use, or distri-
bution of water used in irrigation or for municipal
or other uses, or any vested right acquired therein.”
41 Stat. 1077, 16 U.S.C. § 821.

[*37]
v

Petitioners contend that we should limit the State's au-
thority to impose minimum flow requirements because
FERC has comprehensive authority to license hydroelec-
tric projects pursuant to the FPA, 16 U.S.C. § 791a et
seq. In petitioners' view, the minimum flow requirement
imposed here interferes with FERC's authority under the
FPA.

The FPA empowers FERC to issue licenses for
projects "necessary or convenient . . . for the devel-
opment, transmission, and utilization of power across,
along, from, or in any of the streams . . . over which
Congress has jurisdiction.” § 797(¢). The FPA also re-
quires FERC to consider a project's effect on fish and
wildlife. §§ 797(e), 803(a)(1). In California v. FERC,
supra, we held that the California Water Resources
Control Board, acting pursuant to state law, could not
impose a minimum stream flow which conflicted with
minimum stream flows contained in a FERC license. We
concluded that the FPA did not "save" to the States this
authority. Id., ar 498.

No such conflict with any FERC licensing [*38] ac-
tivity is presented here. FERC has not yet acted on
petitioners' license application, and it is possible that
FERC will eventually deny petitioners' application al-
together. Alternatively, it is quite possible, given that
FERC is required to give equal consideration to the pro-
tection of fish habitat when deciding whether to issue a
license, that any FERC license would contain the same
conditions as the State § 401 certification. Indeed, at
oral argument the Solicitor General stated that both EPA
and FERC were represented in this proceeding, and that

the Government has no objection to the stream flow con-
dition contained in the § 401 certification. Tr. of Oral
Arg. 43-44.

Finally, the requirement for a state certification ap-
plies not only to applications for licenses from FERC,
but to all federal licenses and permits for activities which
may result in a discharge into the Nation's navigable
waters. For example, a permit from the Army Corps of
Engineers is required for the installation of any structure
in the navigable waters which may interfere with navi-
gation, including piers, docks, and ramps. Rivers and
Harbors Appropriation Act of 1899, 30 Stat. 1151, §
10, 33 U.S.C. § 403. [*39] Similarly, a permit must be
obtained from the Army Corps of Engineers for the dis-
charge of dredged or fill material, and from the Secretary
of the Interior or Agriculture for the construction of
reservoirs, canals and other water storage systems on
federal land. See 33 U.S.C. §§ 1344(a), (e); 43 U.S.C.
§ 1761 (1988 ed. and Supp. IV). [**735] We assume
that a § 401 certification would also be required for some
licenses obtained pursuant to these statutes. Because §
401's certification requirement applies to other statutes
and regulatory schemes, and because any conflict with
FERC's authority under the FPA is hypothetical, we
are unwilling to read implied limitations into § 401. If
FERC issues a license containing a stream flow condition
with which petitioners disagree, they may pursue judi-
cial remedies at that time. Cf. Escondido Mut. Water
Co. v. LaJolla Band of Mission Indians, 466 U.S. 765,
778, n. 20,80 L. Ed. 2d 753, 104 S. Ct. 2105 (1984).

In summary, we hold that the State may include min-
imum stream flow requirements in a certification issued
pursuant [*40] to § 401 of the Clean Water Act insofar as
necessary to enforce a designated use contained in a state
water quality standard. The judgment of the Supreme
Court of Washington, accordingly, is affirmed.

So ordered.
CONCURBY: STEVENS

CONCUR: JUSTICE STEVENS, concurring.

While I agree fully with the thorough analysis in the
Court's opinion, I add this comment for emphasis. For
judges who find it unnecessary to go behind the statutory
text to discern the intent of Congress, this is (or should
be) an easy case. Not a single sentence, phrase, or word
in the Clean Water Act purports to place any constraint
on a State's power to regulate the quality of its own
waters more stringently than federal law might require.
In fact, the Act explicitly recognizes States' ability to
impose stricter standards. See, e.g., § 301(b)(1)(C), 33
US.C. § 1311(b)(1)(C).
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DISSENTBY: THOMAS

DISSENT: JUSTICE THOMAS, with whom JUSTICE
SCALIA joins, dissenting.

The Court today holds that a State, pursuant to § 401
of the Clean Water Act, may condition the certification
necessary to obtain a federal license for a proposed hy-
droelectric project upon the maintenance of a minimum
flow rate in the river to be utilized [*41] by the project.
In my view, the Court makes three fundamental errors.
First, it adopts an interpretation that fails adequately to
harmonize the subsections of § 401. Second, it placesno
meaningful limitation on a State's authority under § 401
to impose conditions on certification. Third, it gives lit-
tle or no consideration to the fact that its interpretation
of § 401 will significantly disrupt the carefully crafted
tederai-state balance embodied in the Federal Power Act.
Accordingly, I dissent.

I
A

Section 401(a)(1) of the Federal Water Pollution
Control Act, otherwise known as the Clean Water Act
(CWA or Act), 33 U.S.C. § 1251 et seq., provides that
"any applicant for a Federal license or permit to conduct
any activity . . ., which may result in any discharge
into the navigable waters, shall provide the licensing or
permitting agency a certification from the State in which
the discharge originates . . . that any such [**736] dis-
charge will comply with . . . applicable provisions
of [the CWA]." 33 U.S.C. § 1341(a)(1). The terms of §
401(a)(1) make clear that the purpose of the certification
process is to ensure [*42] that discharges from a project
will meet the requirements of the CWA. Indeed, a State's
authority under § 401(a)(1) is limited to certifying that
"any discharge” that "may resuit" from "any activity,”
such as petitioners’ proposed hydroelectric project, will
“comply" with the enumerated provisions of the CWA;
if the discharge will fail to comply, the State may "deny”
the certification. Ibid. In addition, under § 401(d), a
State may place conditions on a § 401 certification, in-
cluding "effluent limitations and other limitations, and
monitoring requirements, " that may be necessary to en-
sure compliance with various provisions of the CWA and
with "any other appropriate requirement of State law.”
§ 1341(d).

The minimum stream flow condition imposed by re-
spondents in this case has no relation to any possible
"discharge"” that might "result” from petitioners' pro-
posed project. The term "discharge” is not defined in
the CWA, but its plain and ordinary meaning suggests "a
flowing or issuing out,” or "something that is emitted."

Webster's Ninth New Collegiate Dictionary 360 (1991).
Cf. 33 US.C. § 1362(16) ("The term 'discharge’ when
used without qualification [*43] includes a discharge of
a pollutant, and a discharge of pollutants”). A minimum
stream flow requirement, by contrast, is a limitation on
the amount of water the project can take in or divert
from the river. See ante, at 7. That is, a minimum
stream flow requirement is a limitation on intake -- the
opposite of discharge. Imposition of such a requirement
would thus appear to be beyond a State's authority as it
is defined by § 401(a)(1).

The Court remarks that this reading of § 401(a)(1)
would have "considerable force,” ante, at 9, were it not
for what the Court understands to be the expansive terms
of § 401(d). That subsection provides that

"any certification provided under this section shall set
forth any effluent limitations and other limitations, and
monitoring requirements necessary to assure that any ap-
plicant for a Federal license or permit will comply with
any applicable effluent limitations and other limitations,
under section 1311 or 1312 of this title, standard of
performance under section 1316 of this title, or prohibi-
tion, effluent standard, or pretreatment standard under
section 1317 of this title, and with any other appropriate
requirement of State law [*44] set forth in such certifica-
tion, and shall become a condition on any Federal license
or permit subject to the provisions of this section.” 33
U.S.C. § 1341(d) (emphasis added).

According to the Court, the fact that § 401(d) refers
to an "applicant,” rather than a "discharge,” complying
with various provisions of the Act "contradicts petition-
ers’ claim that the State may only impose water quality
limitations specifically tied to a 'discharge.'” Ante, at
9. In the Court's view, § 401(d)'s reference to an appli-
cant's compliance "expands" a State's authority beyond
the limits set out in § 401(a)(1), ante, at 9, [**737]
thereby permitting the State in its certification process to
scrutinize the applicant's proposed "activity as a whole, "
not just the discharges that may result from the activity.
Ante, at 10. The Court concludes that this broader au-
thority allows a State to impose conditions on a § 401
certification that are unrelated to discharges. Ante, at
9-10.

While the Court's interpretation seems plausible at
first glance, it ultimately must fail. If, as the Court
asserts, § 401(d) permits States to impose conditions
unrelated to discharges [*45] in § 401 certifications,
Congress' careful focus on discharges in § 401(a)(1)
-- the provision that describes the scope and func-
tion of the certification process — was wasted effort.
The power to set conditions that are unrelated to dis-
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charges is, of course, nothing but a conditional power
to deny certification for reasons unrelated to discharges.
Permitting States to impose conditions unrelated to dis-
charges, then, effectively eliminates the constraints of §
401(a)(1).

Subsections 401(a)(1) and (d) can easily be reconciled
to avoid this problem. To ascertain the nature of the
conditions permissible under § 401(d), § 401 must be
read as a whole. See United Savings Assn. of Texas
v. Timbers of Inwood Forest Associates, Lid., 484 U.S.
365, 371, 98 L. Ed. 2d 740, 108 S. Ci. 626 (1988)
(statutory interpretation is a "holistic endeavor™). As
noted above, § 401(a)(1) limits a State's authority in the
certification process to addressing concerns related to
discharges and to ensuring that any discharge resulting
from a project will comply with specified provisions of
the Act. It is reasonable to infer that the conditions a
[*46] State is permitted to impose on certification must
relate to the very purpose the certification process is de-
signed to serve. Thus, while § 401(d) permits a State to
place conditions on a certification to ensure compliance
of the "applicant,” those conditions must still be related
to discharges. In my view, this interpretation best har-
monizes the subsections of § 401. Indeed, any broader
interpretation of § 401(d) would permit that subsection
to swallow § 401(a)(1).

The text of § 401(d) similarly suggests that the con-
ditions it authorizes must be related to discharges. The
Court attaches critical weight to the fact that § 401(d)
speaks of the compliance of an "applicaat,” but that ref-
erence, in and of itself, says little about the nature of the
conditions that may be imposed under § 401(d). Rather,
because § 401(d) conditions can be imposed only to en-
sure compliance with specified provisions of law -~ that
is, with "applicable effluent limitations and other lim-
itations, under section 1311 or 1312 of this title, stan-
dards of performance under section 1316 of this title,

. . prohibitions, effluent standards, or pretreatment
standards under section 1317 of this title, [or] . . . any
[*47] other appropriate requirements of State law" -- one
should logically turn to those provisions for guidance in
determining the nature, scope, and purpose of § 401(d)
conditions. Each of the four identified CWA provi-
sions describes discharge-related limitations. See § 1311
(making it unlawful to discharge any pollutant except in
compliance with enumerated provisions of the Act); §
1312 (establishing effluent limitations on point source
discharges); [**738] § 1316 (setting national standards
of performance for the control of discharges); and § 1317
(setting pretreatment effluent standards and prohibiting
the discharge of certain effluents except in compliance
with standards).

The final term on the list -- "appropriate requirements
of State law" -~ appears to be more general in scope.
Because this reference follows a list of more limited pro-
visions that specifically address discharges, however, the
principle ejusdem generis would suggest that the gen-
eral reference to "appropriate” requirements of state law
is most reasonably construed to extend only to provi-
sions that, like the other provisions in the list, impose
discharge-related restrictions. Cf. Cleveland v. United
States, 329 U.S. 14, 18, 91 L. Ed. 12, 67 S. Ct. 13
(1946) [*48] ("Under the ejusdem generis rule of con-
struction the general words are confined to the class and
may not be used to enlarge it"); Arcadia v. Ohio Power
Co., 498 U.S. 73, 84, 112 L. Ed. 2d 374, 111 8. Ci.
415 (1990). In sum, the text and structure of § 401 in-
dicate that a State may impose under § 401(d) only those
conditions that are related to discharges.

B

The Court adopts its expansive reading of § 401(d)
based at least in part upon deference to the "conclusion”
of the Environmental Protection Agency (EPA) that §
401(d) is not limited to requirements relating to dis-
charges. Ante, at 10. The agency regulation to which
the Court defers is 40 CFR § 121.2(a)(3) (1993), which
provides that the certification shall contain "[a] statement
that there is a reasonable assurance that the activity will
be conducted in a manner which will not violate applica-
ble water quality standards.” Ante, at 10. According to
the Court, "EPA’s conclusion that activities — not merely
discharges -- must comply with state water quality stan-
dards . . . is entitled to deference” under Chevron
US.A. Inc. v Natural Resources Defense Council,
Inc., 467 U.S. 837, 81 L. Ed. 2d 694, 104 S. Cr. 2778
(1984). [*49] Ante, at 10.

As a preliminary matter, the Court appears to resort to
deference under Chevron without establishing through
an initial examination of the statute that the text of the
section is ambiguous. See Chevron, supra, at 842-843.
More importantly, the Court invokes Chevron deference
to support its interpretation even though the Government
does not seck deference for the EPA's regulation in this
case. nl That the Government itself has not contended
that an agency interpretation exists reconciling the scope
of the conditioning authority under § 401(d) with the
terms of § 401(a)(1) should suggest to the Court that
there is no "agency construction” directly addressing the
question. Chevron, supra, at 842,

nl The Government, appearing as amicus cu-
riae "supporting affirmance, " instead approaches the
question presented by assuming, arguendo, that pe-
titioners' construction of § 401 is correct: "Even
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if a condition imposed under Section 401(d) were
valid only if it assured that a 'discharge’ will comply
with the State's water quality standards, the [mini-
mum flow condition set by respondents] satisfies that
test. " Brief for United States as Amicus Curiae 11.

[*50]

In fact, the regulation to which the [**739] Court de-
fers is hardly a definitive construction of the scope of §
401(d). On the contrary, the EPA's position on the ques-
tion whether conditions under § 401(d) must be related
to discharges is far from clear. Indeed, the only EPA reg-
ulation that specifically addresses the "conditions” that
may appear in § 401 certifications speaks exclusively in
terms of limiting discharges. According to the EPA, a §
401 certification shall contain "[a] statement of any con-
ditions which the certifying agency deems necessary or
desirable with respect to the discharge of the activity."
40 CFR § 121.2(a)(4) (1993) (emphases added). In my
view, § 121.2(a)(4) should, at the very least, give the
Court pause before it resorts to Chevron deference in
this case.

II

The Washington Supreme Court held that the State's
water quality standards, promulgated pursuant to § 303
of the Act, 33 US.C. § 1313, were "appropriate” re-
quirements of state law under § 401(d), and sustained
the stream flow condition imposed by respondents as
necessary to ensure compliance with a "use" of the
river as specified in those standards. As an alternative
[*51] to their argument that § 401(d) conditions must be
discharge-related, petitioners assert that the state court
erred when it sustained the stream flow condition un-
der the "use” component of the State's water quality
standards without reference to the corresponding "water
quality criteria” contained in those standards. As ex-
plained above, petitioners' argument with regard to the
scope of a State's authority to impose conditions under
§ 401(d) 1s correct. 1 also find petitioners’ alternative
argument persuasive. Not only does the Court err in
rejecting that § 303 argument, in the process of doing
so it essentially removes all limitations on a State's con-
ditioning authority under § 401.

The Court states that, "at a minimum, limitations im-
posed pursuant to state water quality standards adopted
pursuant to § 303 are 'appropriate’ requirements of state
law" under § 401(d). Ante, at 11. n2 A water quality
standard promulgated pursuant to § 303 must "consist
of the designated uses of the navigable waters involved
and the water quality criteria for such waters based upon
such uses.” 33 US.C. § 1313(c)(2)(A). The Court as-
serts that this language "is [*52] most naturally read to

require that a project be consistent with both compo-
nents, namely the designated use and the water quality
criteria.” Ante, at 13. In the Court's view, then, the
"use” of a body of water is independently enforceable
through § 401(d) without reference to the corresponding
criteria. Ante, at 13-14.

n2 In the Court's view, § 303 water quality stan-
dards come into play under § 401(d) either as "appro-
priate” requirements of state law, or through § 301
of the Act, which, according to the Court, "incor-
porates § 303 by reference.” Ante, at 11 (citations
omitted). The Court notes that through § 303, "the
statute allows states to impose limitations to ensure
compliance with § 301 of the Act.” Ante, at 11. Yet
§ 301 makes unlawful only "the [unauthorized] dis-
charge of any pollutant by any person.” 33 U.S.C.
§ 1311(a) (emphasis added); see also supra, at 5.
Thus, the Court's reliance on § 301 as a source of au-
thority to impose conditions unrelated to discharges
is misplaced.

[*53] [**740]

The Court's reading strikes me as contrary to common
sense. It is difficult to see how compliance with a "use”
of a body of water could be enforced without reference
to the corresponding criteria. In this case, for example,
the applicable "use” is contained in the following reg-
ulation; "Characteristic uses shall include, but not be
limited to . . . salmonid migration, rearing, spawning,
and harvesting.” Wash. Admin. Code (WAC) 173-201-
045(1)(b)(iii) (1990). The corresponding criteria, by
contrast, include measurable factors such as quantities
of fecal coliform organisms and dissolved gases in the
water. WAC 173-201-045(1)(c)(i) and (ii). n3 Although
the Act does not further address (at least not expressly)
the link between "uses” and "criteria,” the regulations
promulgated under § 303 make clear that 8 "use” is an
aspirational goal to be attained through compliance with
corresponding "criteria.” Those regulations suggest that
"uses” are to be "achieved and protected,” and that "wa-
ter quality criteria” are to be adopted to "protect the
designated uses.” 40 CFR §§ 131.10(a), 131.11(a)(1)
(1993).

n3 Respondents concede that petitioners' project
"will likely not violate any of Washington's water -
quality criteria.” Brief for Respondents 24.

[*54]

The problematic consequences of decoupling "uses”
and "criteria” become clear once the Court's interpre-
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tation of § 303 is read in the context of § 401. In the
Court's view, a State may condition the § 401 certifica-
tion "upon any limitations necessary to ensure compli-
ance” with the "uses of the water body." Ante, at 12,
13 (emphasis added). Under the Court's interpretation,
then, state environmental agencies may pursue, through
§ 401, their water goals in any way they choose; the
conditions imposed on certifications need not relate to
discharges, nor to water quality criteria, nor to any ob-
Jjective or quantifiable standard, so long as they tend to
make the water more suitable for the uses the State has
chosen. In short, once a State is allowed to impose con-
ditions on § 401 certifications to protect "uses” in the
abstract, § 401(d) is limutless.

To illustrate, while respondents in this case focused
only on the "use” of the Dosewallips River as a fish
habitat, this particular river has a number of other "char-
acteristic uses,” including "recreation (primary contact
recreation, sport fishing, boating, and aesthetic enjoy-
ment).” WAC 173-201-045(1)(b)(v). Under the Court's
interpretation, [*55] respondents could have imposed
any number of conditions related to recreation, includ-
ing conditions that have little relation to water quality.
In Town of Summersville, 60 FERC P61,291, p. 61,990
(1992), for instance, the state agency required the ap-
plicant to "comstruct . . . access roads and paths, low
water stepping stone bridges, . . . a boat launching
facility . ., and a residence and storage building."
These conditions presumably would be sustained under
the approach the Court adopts today. n4 In the end,
it is difficult to conceive of a condition that would fall
outside a [**741] State's § 401(d) authority under the
Court's approach.

n4 Indeed, as the § 401 certification stated in this
case, the flow levels imposed by respondents are "in
excess of those required to maintain water quality in
the bypass region," App. to Pet. for Cert. 83a,
and therefore conditions not related to water quality
must, in the Court's view, be permitted.

m

The Court's interpretation of § 401 significantly [*56]
disrupts the careful balance between state and federal
interests that Congress struck in the Federal Power Act
(FPA), 16 U.S.C. § 791 et seq. Section 4(e) of the FPA
authorizes the Federal Energy Regulatory Commission
(FERC or Commission) to issue licenses for projects
"necessary or convenient . . for the development,
transmission, and utilization of power across, along,
from, or in any of the streams . . . over which Congress

has jurisdiction.” 16 U.S.C. § 797(¢). In the licensing
process, FERC must balance a number of considera-
tions: "In addition to the power and development pur-
poses for which licenses are issued, [FERC] shall give
equal consideration to the purposes of energy conser-
vation, the protection, mitigation of damage to, and en-
hancement of, fish and wildlife (including related spawn-
ing grounds and habitat), the protection of recreational
opportunities, and the preservation of other aspects of
environmental quality.” Ibid. Section 10(a) empowers
FERC to impose on a license such conditions, including
minimum stream flow requirements, as it deems best
suited for power development and other public [*57]
uses of the waters. See 16 U.S.C. § 803(a); California
v. FERC, 495 U.S. 490, 494-495, 506, 109 L. Ed. 2d
474, 110 S. Ct. 2024 (1990).

In California v. FERC, the Court emphasized FERC's
exclusive authority to set the stream flow levels to be
maintained by federally licensed hydroelectric projects.
California, in order "to protect [a] stream's fish,” had
imposed flow rates on a federally licensed project that
were significantly higher than the flow rates established
by FERC. Id., at 493. In concluding that California
lacked authority to impose such flow rates, we stated:

"As Congress directed in FPA § 10(a), FERC set the
conditions of the [project] license, including the mini-
mum stream flow, after considering which requirements
would best protect wildlife and ensure that the project
would be economically feasible, and thus further power
development. Allowing California to impose signifi-
cantly higher minimum stream flow requirements would
disturb and conflict with the balance embodied in that
considered federal [*58] agency determination. FERC
has indicated that the California requirements interfere
with its comprehensive planning authority, and we agree
that allowing California to impose the challenged re-
quirements would be contrary to congressional intent re-
garding the Commission's licensing authority and would
constitute a veto of the project that was approved and li-
censed by FERC. " Id., at 506-507 (citations and internal
quotation marks omitted).

California v. FERC reaffirmed our decision in First
Iowa Hydro-Electric Cooperative v. FPC, 328 U.S. 152,
164, 90 L. Ed. 1143, 66 S. Ct. 906 (1946), in which
we warned against "vesting in [state authorities] a veto
power" over federal hydroelectric projects. Such au-
thority, we concluded, could "destroy the effectiveness”
of the FPA and "subordinate to the control of the State
the 'comprehensive’ [**742] planning” with which the
administering federal agency (at that time the Federal
Power Commission) was charged. Ibid.
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Today, the Court gives the States precisely the veto
power over hydroelectric projects that we determined
[*59] in California v. FERC and First Iowa they did not
possess. As the language of § 401(d) expressly states,
any condition placed in a § 401 certification, including,
in the Court's view, a stream flow requirement, "shall
become a condition on any Federal license or permit. "
33 US.C. § 1341(d) (emphasis added). Any condition
imposed by a State under § 401(d) thus becomes a "term

. . of the license as a matter of law," Department
of Interior v. FERC, 293 US. App. D.C. 182, 952
F.2d 538, 548 (CADC 1992) (citation and internal quo-
tation marks omitted), regardless of whether FERC fa-
vors the limitation. Because of § 401(d)'s mandatory
language, federal courts have uniformly held that FERC
has no power to alter or review § 401 conditions, and that
the proper forum for review of those conditions is state
court. nS5 Section 401(d) conditions imposed by States
are therefore binding on FERC. Under the Court's inter-
pretation, then, it appears that the mistake of the State
in California v. FERC was not that it had trespassed
into territory exclusively reserved to FERC; rather, it
simply had [*60] not hit upon the proper device -- that
is, the § 401 certification - through which to achieve its
objectives.

nS5 See, e.g., Keating v. FERC, 288 U.S. App.
D.C. 344, 927 E2d 616, 622 (CADC 1991) (fed-
eral review inappropriate because a decision to grant
or deny § 401 certification "presumably turns on
questions of substantive state environmental law -
- an area that Congress expressly intended to reserve
to the states and concerning which federal agencies
have little competence”); Department of Interior v.
FERC, 952 F.2d, at 548; United States v. Marathon
Development Corp., 867 F.2d 96, 102 (CAl 1989);
Proffitt v. Rohm & Haas, 850 F2d 1007, 1009
(CA3 1988). FERC has taken a similar position.
See Town of Summersville, 60 FERC P61,291, p.
61,990 (1992) ("Since pursuant to Section 401(d) .
. . all of the conditions in the water quality certifi-
cation must become conditions in the license, review
of the appropriateness of the conditions is within the
purview of state courts and not the Commission. The
only alternatives available to the Commission are ei-
ther to issue a license with the conditions included or
to deny" the application altogether); accord Central
Maine Power Co., 52 FERC P61,033, pp. 61,172-
61,173 (1990,.

[*61]

Although the Court notes in passing that "the limita-
tions included in the certification become a condition on

any Federal license,” ante, at 6, it does not acknowl-
edge or discuss the shift of power from FERC to the
States that is accomplished by its decision. Indeed, the
Court merely notes that "any conflict with FERC's au-
thority under the FPA" in this case is "hypothetical” at
this stage, ante, at 21, because "FERC has not yet acted
on petitioners' license application.” Ante, at 20-21. We
are assured that "it is quite possible . . . that any FERC
license would contain the same conditions as the State §
401 certification.” Ante, at 21.

The Court's observations simply miss the point. Even
if FERC might have no objection to the stream flow
condition established by respondents in this case, such a
happy coincidence will likely prove to be the exception,
rather than the rule. In issuing licenses, FERC must bal-
ance the Nation's power needs together with the need for
energy conservation, [**743] irrigation, flood control,
fish and wildlife protection, and recreation. 16 U.S.C. §
797(e). State environmental agencies, by contrast, need
only [*62] consider parochial environmental interests.
Cf., e.g., Wash. Rev. Code § 90.54.010(2) (1992)
(goal of State's water policy is to "insure that waters of
the state are protected and fully utilized for the great-
est benefit to the people of the state of Washington").
As a result, it is likely that conflicts will arise between a
FERC-established stream flow level and a state-imposed
level.

Moreover, the Court ignores the fact that its decision
nullifies the congressionally mandated process for re-
solving such state-federal disputes when they develop.
Section 10(j)(1) of the FPA, 16 US.C. § 803()1),
which was added as part of the Electric Consumers
Protection Act of 1986 (ECPA), 100 Stat. 1244, pro-
vides that every FERC license must include conditions
to "protect, mitigate damage to, and enhance” fish and
wildlife, including "related spawning grounds and habi-
tat,” and that such conditions "shall be based on recom-
mendations” received from various agencies, including
state fish and wildlife agencies. If FERC believes that a
recommendation from a state agency is inconsistent with
the FPA -- that is, inconsistent with what FERC views
as the proper balance [*63] between the Nation's power
needs and environmental concerns - it must "attempt to
resolve any such inconsistency, giving due weight to the
recommendations, expertise, and statutory responsibili-
ties” of the state agency. § 803(j)(2). If, after such an
attempt, FERC "does not adopt in whole or in part a rec-
ommendation of any [state] agency,” it must publish its
reasons for rejecting that reccommendation. Ibid. After
today's decision, these procedures are a dead letter with
regard to stream flow levels, because a State's "recom-
mendation” concerning stream flow "shall” be included
in the license when it is imposed as a condition under §
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401(d).

More fundamentally, the 1986 amendments to the FPA
simply make no sense in the stream flow context if, in
fact, the States already possessed the authority to es-
tablish minimum stream flow levels under § 401(d) of
the CWA, which was enacted years before those amend-
ments. Through the ECPA, Congress strengthened the
role of the States in establishing FERC conditions, but it
did not make that authority paramount. Indeed, although
Congress could have vested in the States the final au-
thority to set stream flow conditions, it instead left that
authority [*64] with FERC. See California v. FERC,
495 U.S., ar 499. As the Ninth Circuit observed in the
course of rejecting California’s effort to give California
v. FERC a narrow reading, "there would be no point in
Congress requiring [FERC] to consider the state agency
recommendations on environmental matters and make its
own decisions about which to accept, if the state agencies
had the power to impose the requirements themselves. "

Sayles Hydro Associates v. Maughan, 985 F.2d 451,
456 (1993).

Given the connection between § 401 and federal hy-
droelectric licensing, it is remarkable that the Court does
not at least attempt to fit its interpretation of § 401 into
the larger statutory framework governing the licensing
process. At the very least, the significant impact the
[**744] Court's ruling is likely to have on that process
should compel the Court to undertake a closer exami-
nation of § 401 to ensure that the result it reaches was
mandated by Congress.

Iv

Because the Court today fundamentally alters the
federal-state balance Congress carefully crafted in the
FPA, and because such a result is neither [*65] man-
dated nor supported by the text of § 401, I respectfully
dissent.
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OPINIONBY: WALKER

OPINION:
[*1061] WALKER, Circuit Judge:

Petitioners, the State of Vermont and American Rivers, Inc., seek review of
several orders issued by the Federal Energy Regulatory Commission ("FERC" or
"Commission") licensing six hydropower projects located on rivers within the
State of Vermont. The dispute surrounds (1) the authority of the State under @
401 of the Clean Water Act [*102] ("CWA"), 33 U.S.C. @ 1341, to certify --
prior to the issuance of a federal license -- that such projects will comply
with federal and [**8] state water quality standards and (2) the appropriate
route for review of a state's certification decisions. The Commission argues
that, when it determines that a state has exceeded the scope of its authority
under @ 401 in imposing certain pre-license conditions, it may refuse to include
the ultra vires conditions in its license as it did in each of the proceedings
at issue. Petitioners contend that the Commission is bound by the language of @
401 to incorporate al] state-imposed certification conditions into hydropower
licenses and that the legality of such conditions can only be challenged by the
licensee in a court of appropriate jurisdiction. We agree with petitioners and,
thus, grant the petition for review, vacate the Commission's orders, and remand.

[. BACKGROUND

A. The Licensing Proceedings and the Statutory Scheme
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The principal order under review in this proceeding arises from the efforts
of the Tunbridge Mill Corporation ("Tunbridge") to obtain a license from FERC
for the operation of a small hydroelectric facility on the First Branch of the
White River in Orange County, Vermont, restoring an historic mill site in
Tunbridge Village. Pursuant to @ 401(a)(1) [**9] of the CWA, 33 U.S.C. @
1341(a)(1), an applicant for a federal license for any activity that may result
in a discharge into the navigable waters of the United States must apply for a
certification from the state in which the discharge originates (or will
originate) that the licensed activity will comply with state and federal water
quality standards. See P.U.D. No. 1 of Jefferson County v. Washington Dep't of
Ecology, 511 U.S. 700, 114 S. Ct. 1900, 1907, 128 L. Ed. 2d 716 (1994). Such
certifications, in accordance with @ 401(d), 33 U.S.C. @ 1341(d), shall

set forth any effluent limitations and other limitations, and monitoring
requirements necessary to assure that any applicant for a Federal license or
permit will comply with any applicable effluent limitations and other
limitations, under section 1311 or 1312 of this title, standard of performance
under section 1316 of this title, or prohibition, effluent standard, or
pretreatment standard under section 1317 of this title, and with any other
appropriate requirement of State law set forth in such certification . . . .

The CWA further provides that the state certification “"shall become a condition
on any Federal license or permit subject to [¥*10] the provisions of this
section." 1d.

On October 15, 1990, Tunbridge petitioned the responsible state agency,
Vermont's Agency of Natural Resources ("VANR™), for certification of the
project. See 10 Vt. Stat. Ann. @ 1004; Vt. Water Pollution Control Reg. @ 13.10.
After several discussions, Tunbridge and VANR agreed on the conditions to be
embodied by the certification. The VANR issued a draft certification on
September 18, 1991, for public notice and comment in compliance with @
401(a)(1), 33 U.S.C. @ 1341(a)(1), and Vermont law. A week later, on September
25, 1991, the certification was issued. No one challenged the ruling through the
state's process of administrative and judicial review, and thus the
certification became final fifieen days later. See 10 Vt. Stat. Ann. @ 1024(a).

As issued, the certification contained eighteen conditions (designated by
letters "A" through "R"), three of which, P, J, and L, are relevant for our
purposes. Condition P reserves the right in Vermont to amend (or "reopen") the
certification when appropriate. nl Condition J requires Tunbridge to submit to
the state for review and approval any plans for significant changes [**11] to
the project. n2 Finally, condition L requires Tunbridge to seek clearance from
the state before commencing [*103] construction so that the state may ensure
that plans are in place to control erosion and manage water flows. n3

ni Condition P reads, in full: "The Department is reserving the right to add
and alter terms and conditions as appropriate to carry out its responsibilities
during the life of the project with respect to water quality.”

n2 Condition J reads, in full: "Any significant changes to the project,
including project operation, must be submitted to the Department for prior
review and written approval.”
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n3 Condition L reads, in fuil:

No construction may commence until after the Department has issued written
approval under Conditions B, C, D, and J and until Fish and Wildlife has issued
written approval under Condition E. Operation changes made after project
completion are subject to Condition I and must be approved prior to effecting
the change.

Conditions B and C address minimum water flow and plans for monitoring water
flow; condition D addresses erosion control; condition E addresses plans for a
downstream fish passage; and condition 1 addresses procedures for desilting the
dam's impoundment area.

[**12]

Certificate in hand, Tunbridge sought a license from FERC, which is vested
with authority under @ 4(e) of the Federal Power Act ("FPA"), 16 U.S.C. @
797(e). to issue licenses for "the development, transmission, and utilization of
power across, along, from, or in any of the streams or other bodies of water
over which Congress has jurisdiction . . . ." FERC may issue such licenses
"whenever the contemplated improvement is, in the judgment of the Commission,
desirable and justified in the public interest,” id., and "best adapted to a
comprehensive plan . . . for the improvement and utilization of water-power
development, for the adequate protection, mitigation, and enhancement of fish
and wildlife . . ., and for other beneficial public uses,” 16 U.S.C. @ 803

@D).

On July 15, 1994, FERC entered its Order Issuing License in which the
Commission granted Tunbridge a 40-year license "to construct, operate, and
maintain the Tunbridge Mill Project." However, reversing the Commission's
longstanding policy that review of the appropriateness of @ 401 conditions is
solely within the purview of state courts, see, e.g., Town of Summersville, 60
Fed. Energy Reg. Comm'n Rep. [**13] (CCH)P 61,291, at 61,990 (1992), Carex
Hydro, 52 Fed. Energy Reg. Comm'n Rep. (CCH) P 61,216 at 61,769 (1990), Central
Maine Power Co., 52 Fed. Energy Reg. Comm'n Rep. (CCH) P 61,033 at 61,172
(1990), FERC found that conditions P, J, and L were beyond the scope of
Vermont's authority under the CWA. Accordingly, FERC refused to incorporate them
into the Tunbridge license.

The State of Vermont and American Rivers filed motions to intervene and
petitions for rehearing in mid-August 1994, challenging the authority of FERC to
review and reject state-imposed @ 401 conditions. n4 By order of May 17, 1996,
the Commission granted the motions to intervene and denied the motions for
rehearing, elaborating on the rationale for its decision to reject the
conditions. Vermont and American Rivers now seek review in this court of the
Commission's determination in appeals numbered 96-4110 and 96-4112.

n4 Any review of a FERC order before a court of appeals must be preceded by a
rehearing petition before the agency. See 16 U.S.C. @ 8251(a) ("No proceeding to
review any order of the Commission shall be brought by any person unless such
person shall have made application to the Commission for a rehearing
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