
1 '11? b tJW"(l'r) u (1, j' 
' . 

Federal and state members of the Work Group (WG) met at 8:30 A.M. in the 
third floor Frontier Building Conference Room. Work Group members present 
are checked on the attached Di rectoryo Also present was Ray Co-rning of the· 
u.s. Fish & Wildlife Service. Mary Lu Harle of DNR chaired the meetin~. 

Agency reports on the status of the federal reserved water rights inventory 
were presented. 

ADNR - Mary Lu Harle reported that inventory data has been submitted by 
NPS and USFS, and the information entered into the computer. BLM 
may get assistance to compile their info,nmation fran their Denver 
Service Center. First Lt. Garner- of Eielson Air Force Base called 
and was unable to attend the meeting but is sending information for 
the Base on current water ·use~ projected use for the year 2000, .and 
projected ultimate water use. John F. Martin, Elmendorf Air Force 
Base, also called and reported that he is the Base contact for 
water rights issues. 

USF\~S- Keith Bayah reported that the USFWS .inventory including all the 
refuges is complete·and is at the Soliciter's Office for review. 
It must then be reviewed by the Regi ana 1 Director, and will be . 
submitted to DNR in several days. 

BIA - Larry Ethelbah reported that the BlA will not have any -inventory 
information for a long time because many conveyances· have not taken 
place. He will obtain some water quality data. 

Agency representatives next reported on federal reserved water rights and 
instream flow work that is presently underway or being planned.· 

NPS - Ross Kavanagh first reported on Indian River work. The fisheries 
instream flow report is being written. The rec·reational instream 
flow and administrative history draft reports are· complete. The 
NPS is favorable to negotiating a settlement for Indian River, and 
will file a claim with DNR in December. Ann Puffer reported that 
USFS would be ready to participate i_n net::Jotiat~ons in December or 
January. Keith Bayah also reported that _FERC will now requ1 re 
Sheldon Jackson ·College to file for a FERG license for the1r 
hydroelectric facility. 

Ross next reported on the Nuka R~ver. He handed out ~opies ~f the 
Alaska Power Authority - .u.~·."· .Department of:··rnd:rior. water use-. 
contract for water frOOl the ·Nuka glacial .pool. The NPS, spent five~· 
days this summer on the upper <'Nuka River collecting data fo·r 
modeling instream flows. A report is being written· by Stan Ponce. 



NPS has no other federal reserved water rights work planned. 

USFWS - Keith Bayah reported that seven stream gages (plus one ADF&G yage) 
have been installed on streams in the Kenai National Wildlife 
Refuge. Future high priority work will be on the Arctic Coastal 
P 1 ai n to quantify federa 1 reserv-ed water rights and to determine 
where available water is for oil and gas development. This will be 
a multi-year proJect; funding has not been obtained yet. General 
discussion followed on the need for agreement between agencies and 
USGS on how to collect and publish non-USGS stream gage data. 

USFS - Ann Puffer explained the present water rights controversy on 
Baranof Island near Sitka. The USFS concern is for federal 
reserved water rights for Baranof Lake. Another effort underway is 
to seperate wilderness and monuments on USFS lands, and to identify 
primary purposes for these areas. 

BIA - Larry Ethelbah reported that he will research and supply water 
quality data for school sites. 

ADF&G - Christopher Estes reported that ADF&G will submit six instream flow 
.reservation applications to DNR by June 30, 1987. TerrQr River has 
been filed, and additional information is being submitt"ed. DNR 
hydrologists are assisting with Rabbit Creek, Little Rabbit Creek 
and Little Survival Creek. Existing data is being assembled for 
Willow Creek and the Little Susitna River. 

ADNR- Mary Lu Harle reported that all inventory information received from 
NPS and USFS has been stored on computer. The two main federal 
reserved water rights efforts underway in DNR are the Indian River 
adjudication and regulations to implement SB 150. 

Keith Bayah, USFWS, next described the USFWS scheme to prioritze streams on 
refuges for instream flow determinations for federal reserved water r1yhts. 
He provided two handouts (attached); one is a matrix with the criteria and 
weights for prioritizing streams, and another is an example of a completed 
matrix. The matrix is still in draft form. It is designed to be canpleted 
by refuge managers, and the data input into Multiplan on a persJnal 
computer. The program can rank streams by refuge, by area, statewide, ~Y top 
prioritized streams, alphabetically, etc. A potential problen is b~:Js ·n 
assigning the weight factors. The scheme is still being fine-tuned and ~'1 1 
be used as a planning guide. 

Carl Yanagawa also handed out copies of the ADF&G matrix to prior~t,ze 
streams for instream flow work. It is also being revised and w:ll :)e 
computerized. 

Mary Lu Harle handed out recent Western States Water Counci 1 reso 1 •Jt 'ons 
concerning sequestration of USGS cooperative funds under Gamma-Rudman and 
settlement of water rights claims through general adjudication. She also 
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provided copies of the Alaska Statute Supplement to the Alaska Water Use Act 
containing SB150 amendments. She described four areas of regulation 
revisions: new regulations for AS 46.15.165, new regulations for critical 
water management areas, revisions to the instream flow regulations, and 
housekeeping revisions. She reviewed draft regulations to implement new AS 
46.15.165, Administrative Basin-wide Adjudication. There was consensus that 
a section on the process for agreement on a master may be needed. There was 
discussion concerning who to notify in the federal agencies because notice 
may vary between the Departments of Interior and Agriculture. The section 
specifying information to be submitted in a federal reserved water rights 
claim needs to be expanded and made more specific. 

The meeting closed with the group agreeing to continue to meet two or three 
times per year. 

Attachments 
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AGENDA 

FEDERAL RESERVED WATER RIGHTS WIRK GRIUP 

ltvember 13, 1986, 8:31 AM 

Frtntier Building Ctnference Rttm, Third Flttr 
Frtntier Building, Anchtrage 

Intreductitns 
r_ \f' 

Review prtgress tf Feder a 1 Reserved Water Rights Inventery n._~· '~'.J(Q 
t-\ Q5 ~ ~[).'(\~ 

lA. Agency reperts en inventtry data yet tt be submitted: USFWS, BLM, ~' 
USDIA-CIE, BIA 

·1s. Timetable ftr cempleting inventery data 

3. Agency reperts 1n federal reserved water rights werk (tn-gting and 
planned} and instream flew determinatitns: BLM, NPS, USFWS, USFS, 
USDIA - CIE, BIA, ADF&G 

4. Keith Bayha, USFWS - FWS scheme to prioritize streams for federal 
reserved water rights %uantification 

5. Mary Lu Harle, DNR - Regulations for administrative basin-wide 
adjudications under new AS 46.15.165 
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CONTRACT 

This Contract between the Alaska Power Authority, a public 
corporation of the state of Alaska, (herein "APA") and the 
Department of the Interior (herein "DOI"), executed this 16th day 
of JUNE , 1986, sets forth the mutual agreements, rights, 
responsibilities and determinations of the parties regarding the 
use of the flow of waters from the Nuka Glacier into the Nuka 
River, a river partially contained within the boundaries of Kenai 
~jords National Park (herein "Park"), and the diversion of Nuka 
River glacial headwaters upstream of the Park boundary by the APA 
for ~urposes of hydroelectric power generation by the Bradley Lake 
Project (herein "Project"). 

Whereas, the APA is ~reposing to commence construction of 
the Project, haviny received and accepted all federal and state 
permits and licenses nec~ssary to initiate construction1 and 

Whereas, the resolution of the water uses of the parties in 
tne Nuka River is important to the economic feasibili~y of the 
Project:. ·and 

Whereas, the Bradley Lake Power Site Classification Order 
No. 436 which was issued by the Interior Department in 1955, and 
subsequent actions of Congress, reserved, in the opinion of the 
APA, all lands described in the order, including the area of Nuka 
river glacial headwaters, for power site purposes1 and 

Whereas, Kenai Fjords National Park was established by 
Section 201 of the Alaska National Interest Lands Conservatlon Act 
of December 2, 1980, 16 u.s.c. 410hh, thereby establishing in the 
opinion of DOI, a federal reserved water right for the Park to 
that amount of water from the Nuka glacier headwaters re~sonably 
necess~ry to fulfill the primary purposes of the Park: and 

Whereas, the Nuka Glacier pool is an intermittent headwater 
source to the Nuka River of a shifting hydrologic nature, ~hich 
arises outside of the Park boundary: and 

Whereas, these waters originating outside the Park boundacy 
contribute to the physical features within the Park: and 

Whereas, it is important to the National Park Service (~PS) 
to receive releases of water at the Nuka River diversion structure 
rather than a guaranteed flow at the Park boundary to ensure 
receipt of sufficient glacial headwater flows into the Nuka RLver: 
and 

Whereas, the parties wish to resolve mutually the water use 
issues without litigation, in part because water rights lltL~ation 
is time consuminJ as well as costly1 and 
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whereas, the parties consider the problems associated with 
establishing the water use agreement for t~e Park and APA as 
unique to this Project only; and 

whereas, the parties do not consider this Contract as 
precedential· in P<?Ssible other future water issues. be~ween. NP~, 
and APA, and cons1der and agree that the Contract 1s tnadmtsstble 
in any future litigation or discussion over water rights in· 
Alaska, except for the NuKa River. 

1. 

Now, therefore, the APA and OOI agree as follows: 

The APA agrees that: 

(a) It will construct a diversion structure(s) outside the 
boundary of the Park at the outlets of the Nuka Glacier Pool, 
and will maintain and operate the structure(s) at no cost to 
the United States. 

(b) No Park lands will be used during construction, operation 
or maintenance of the diversion structure(s) except as 
necessary to measure Nuka river flows. 

(c) The structure(s) will be constructed so as to guarantee 
the release of a minimum weekly average flow of 5 cubic feet 
per second of water, as long as releases from the diversion 
structure(s) do not go below a .minimum daily average of 3 
cfs, into the Nuka River measured at the Nuka River 
diversion structure(s) site from June 1 through September 30 
annually, to the extent adequate water is available in the 
Nuka glacier pool to provide such releases without pumping or 
redesign of the diversion structure(s). 

(d) As soon as the diversion structure(s) is in ·place, the 
minimum release guarantee contained in this agreement will be 
implemented. The APA will notify the NPS at the time that 
Nuka Glacier flows commence being diverted. During 
construction of the diversion structure(s) releases will be 
made into the Nuka river which, measured at the Nuka River 
diversion structure(s) site, will not be less than 5 cfs on a 
weekly average basis to .the extent that adequate water is 
naturally available in the Nuka glacier pool to reasonably 
provide such releases. 

(e) If the Project is abandoned or ceases to generate power 
for 8 consecutive years after the structure has been 
completed, natural flows will be reestablished in the Nuka 
River by adjustment or removal·of the structure(s)·. 
Provided, however, if APA decides to recommence the 
generation of power, this agreement will be revived and in 
full effect. 

- 2 -
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(f) It will install a gage at a mutually agreed location at 
or near the diversion structure(s) to monitor releases from 
the structure(s). The gage installation and operation will 
be-at no cost to the United States. Said gage will be 
removed upon abandonment of the Project. 

(g} It will amend its water rights application before the 
Alaska Department of Natural Resources to reflect the terms 
of this contract. 

(h) It will survey the Park boundary up to 200 yards on 
either side of the Upper Nuka River and post boundary notices 
at the Park boundary below the Nuka Diversion, and will make 
available NPS-provided Park information to visitors gaining 
access to the Park from the Project area. 

(i) The DOI will be provided 60 days to review and comment 
on the design specifications of the diversion structure(s). 
The APA agr~~s to consider fully the comments on these plans, 
and respond in writing to the comments, setting forth the 
rational basis for why any recommendation was not accepted. 
APA agrees that the diversion structure(s) will be designed 
to ~eet the release requirements provided for in this 
contract, including those releases that may be provided by 
l(j) and 2(c). 

(j) In the event there are waters excess or surplus to the 
needs of ~PA, such as spilling or releasing water from the 
project unrelated to power generation, reservoir maintenance 
on fisheries releases, APA agrees to notify DOI that further 
water releases area available from the diversion structure(s) 
and to provide those flows if request by NPS. 

2. The DOI agrees that: 

(a) A minimum weekly average release of 5 cfs, as long as 
releases from the diversion do not go below a minimum daily 
average of 3 cfs, into the Nuka River measured at the 
diversion structure(s) during June 1 through September 30, 
annually, to the extent adequate water is available in the 
Nuka glacier pool to provide such releases without pumping, 
or redesign of the diversion structure(s), is sufficient to 
meet the primary purposes for which the Park was established. 

(b) It will act consistent with the terms and conditions of 
this agreement in asserting rights to water from the Nuka 
glacier headwaters, and will not assert additional water 
rights for the Nuka glacier headwaters in any water rights 
adjudication or other proceeding except as provided in (c) of 
this section. Therefore, the APA may rely on this Contract 
for· bonding, licensing, construction, and operation of the 
project. 

- 3 -



(c) over the next 10 years, it may study, at no expense to 
the APA, the effects of the flow releases on the Park in 
relation to the primary purposes of the,Park that are served 
by the_Nuka Glacier headwaters. 

(-i-) -At the end of the 10 year period, if it is 
demonstrated that the releases are inadequate to 
maintain primary park purposes served by the Nuka 
glacier headwaters, the NPS may propose to the APA an 
amended flow release, which proposal will set forth the 
rational basis for the amended flow ~elease, and provide 
all accom~anying studies ~ega~din~ the necessity for an 
amended flow ~elease. 

(ii) At the end of the 10 year period, if it is 
demon~trated that the ~elease of 5 cfs at the divecsion 
st~uctuce is not necessary to maintain pcimary Pack 
pu~~oses served by the Nuka Glaciec headwatecs, the APA 
may pco~ose to the NPS an amended flow celease, which 
proposal will set focth the cational basis for the 
amended flow celease. 

(iii) If the pacties cannot mutually agree on an_ 
amended flow release within 120 days of the NPS 
sub•niss ion to the APA, the NPS may propose and initiate 
a heacin~ on the cecocd befoce an administrative law 
Judge designated by tne Secretacy. In the event that 
the Seccetary concludes, upon cecommendation of the 
administcative law judye, and based upon the hearing 
cecord, and the pcepondecance of the evidence, that an 
incceased celease is necessacy to maintain the purposes 
served by Nuka glacier flows to the Park and will 
mitigate or avert significant injury or damage to park 
cesources served by those purposes, the APA will abide 
by tnis decision of the Secretary unless that decision 
is reversed by a final order of a court of competent 
jucisdiction. Provided, however, the Secretary of the 
Interior may not require an increase in the flow celease 
into tne Nuka River to an amount which exceeds a minimum 
weekly average flow of 10 cfs, measured at the diversion 
structure(s), to the extent adequate water is available 
in the Nuka glacier pool to provide such release without 
pumping or redesign of the divecsion structuce(s). In 
the event that the Secretary concludes, upon 
recommendation of the administcative law judge, and 
based upon the hearing cecord, and the preponderance of 
the evidence, that a celease of 5 cfs at the diversion 
stcucture(s) is not necessary to maintain the purposes 
secved by Nuka Glacier flows to the Park, the NPS will 
abide by the decision of the secretary unless that 
decision is ceversed by a final order of a court of 
competent jurisdiction. 
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l. General Provisions: 

(~) This agreement is binding on the parties, their 
successors and assigns. 

(br The obligations of the APA, DOI and United States are 
contingent upon the availability of appropriated or otper 
applicable funds~ 

(c) This Contract may be executed by the parties in duplicate 
originals and the date of the later signature will be the 
effective date of the agreement. 

(d) This Contract may not be introduced in a court of law, 
cited as precedent or used in any future discussion between 
the OOI and APA over the water rights of any area in Alaska, 
except for the Nuka River. 

Alask/fowjP'jth~rify 

~fr!£L-----· -· 
By: Lee Nunn 

Chairman of the Board 

Date: June 16, 1986 

Department of the Interior 

~r~ 
By: William P. Horn 
Cnr Assistant Secretary 
~v for Fish and Wildlife 

and Parks 
") ., ? . 

Date : ''-/ u tU!.. J !.;.., I 'f c &::: 
J 
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DEPARTMENTOFNATURALBESOURCES 

~. DIVISION OF LAND AND WATER MANAGEMENT 

October 16, 1986 

Carl Yanagawa 
Regional Supervisor 
Habitat Division 
Department of Fish and Game 
333 Raspberry Road 
Anchorage, Alaska 99518-1599 

Dear Carl, 

BILL SHEFFIELD, GOVERNOR 

3601 C STREET 
P.O. BOX 7005 
ANCHORAGE, ALASKA 99510-7005 
PHONE: (907) 561-2020 

A meeting of the Federal Reserved Water Rights Wo.rk Group has been 
scheduled for Thursday, November 13, at 8:30 AM in the third floor 
Frontier Building Conference Room, 3601 C Street, Anchorage. 

Enclosed is the tentative agenda for this meeting. Please review the 
agenda and contact me at 762-4352 if you have suggestions or changes. 
We look forward to seeing you at the meeting. 

Slncerely,L Jf.L___ 
~arle ~:~~r L~~ources Manager 

cc: Tom Hawkins 
Gary Gustafson 
Regional Managers 

Enclosure 
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TENTATIVE AGENDA 

Federal Reserved Water Rights Work Group 

November 13, 1986, 8:30 AM 

Frontier Building Conference Room, Third Floor 
Frontier Building, Anchorage 

1. Introductions 

2. Review progress of Federal Reserved Water Rights Inventory 

A. Agency reports on inventory data yet to be submitted: 
USFWS, BLM, USOOA-COE, BIA 

B. Timetable for completing inventory data 

3. Agency reports on federal reserved water rights work {on-going 
and planned) and instream flow determinations: BLM, NPS, USFWS~ 
USFS, USOOA - COE, BIA, AOF&G 

4. Keith Bayha, USFWS - FWS scheme to prioritize streams for 
federal reserved water rights grantification 

5. Mary Lu Harle, ONR - Regulations for administrative basin-wide 
adjudications under new AS 46.15.165 
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RESOLUTION 
of the 

WESTERN STATES WATER COUNCIL 
Regarding ' 

Sequestration of USGS Federal/State Cooperative Program Funds 
Under Gramm-Rudman-Hollings Legislation 

October 10, 1986 

WHEREAS, Gramm-Rudman-Hollings deficit reduction measures 
are designed to eliminate the gap between federal expenditures 
and federal revenues; and 

WHEREAS, this goal is accomplished by reducing all federal 
expenditures by a certain percentage in each year that objectives 
for reducing those expenditures are otherwise unmet; and 

WHEREAS, some federal agencies have cooperative programs 
with states and spend state funds to perform certain functions in 
carrying out these programs, one such being the United States 
Geological Survey (USGS) Federal/State Cooperative program; and 

WHEREAS, an arbitrary application of the Gramm·Rudman 
provisions by the Comptroller General to all federal agency 
expenditures including state funds transferred to federal 
agencies results in either using state funds to reduce the 
federal deficit - or imposes an inordinate reduction in 
associated programs of the federal agency; and 

WHEREAS, such an interpretation is contrary to Congressional 
intent in enacting Gramm-Rudman-Hollings legislation and violates 
principles of federalism embodied in the Constitution; 

NOW THEREFORE BE IT RESOLVED that the Western States Water 
Council urge the Comptroller General to issue a ruling excluding 
from the application of Gramm-Rudman·Hollings deficit reduction 
measures non-federal sources of funding expended by federal 
agencies' programs,- such as the USGS/State Cooperative program~ 
and 

BE IT FURTHER RESOLVED that, if such a ruling is not made by 
the Comptroller General, the Western States Water Council request 
Congress to specifically exclude such non-federal sources of 
funding from the operation of the Gramm·Rudman·Hollings Deficit 
Control Act. 

163. 
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RESOLUTION 
of the 

WESTERN STATES WATER COUNCIL 
Supporting 

Settlement of Water Right Claims Though General Adjudication 
October 10, 1986 

WHEREAS, states have the responsibility to manage and 
allocate water in the West and, as an essential element thereof, 
to determine and define water rights in state proceedings; and 

WHEREAS, in order to properly regulate and administer water 
resources and rationally plan for further allocation, all rights 
to water from a given source must be quantified; and 

WHEREAS, many rights to use water throughout the West remain 
unquantified; and 

WHEREAS, all states have in place general adjudication 
procedures to accomplish quantification of water rights and most 
states are actively implementing these procedures; and 

WHEREAS, general adjudication procedures should be effective, 
efficient and, where possible, include the least costly methods of 
carrying out the adjudications; and 

WHEREAS, new and improved techniques for implementation of 
general adjudications, including, for example, revised procedural 
forms and procedures and, at times, use of physical solutions to 
bring about quantification by settlement as part of the general 
adjudication, are being utilized by various member states; and 

WHEREAS, such techniques may make general adjudications more 
efficient, effective, and less costly; 

NOW THEREFORE BE IT RESOLVED that the Western States Water 
Council urges its member states to consider and implement 
techniques and procedures that will encourage or continue 
efficient and effective general adjudications of water rights; 

BE IT FURTHER RESOLVED that the Western States Water Council 
endorses the policy of encouraging the settlement of water right 
claims by negotiation as part of the general adjudication process 
where such an approac~ is appropriate; and 

BE IT FURTHER RESOLVED that the Western States Water Council 
calls upon each of ~ts member states to share with its sisters, 
those general adjudication procedures that have improved the 
implementation of its general adjudication programs. 

164. 
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