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PUBLIC PARTICIPATION WORK GROUP L)
JUNE 25, 1992
8:30 a.m.
Attendees:
Ken Rice
L.J Evans

Barbara Iseah
Sandy Rabinowitch
Marty Rutherforad
Tim Steele

Peg Kehrer

The following agenda items were continued from the June 23,
meeting:

OPERATING PROCEDURES

14. Financial Procedures - one basic question is will ex-officio
and officio members be reimbursed for travel; Ken stated that
ex-officio members could pay for their own travel and per
diem; Sandy raised the gquestion of whether there will be a
need for federal representation since the ex-officio members
represent the state; Pam’s suggested wording was accepted
regarding reimbursement; Tim suggested lowering the cost of
expenditures to $100 per month per member; it was decided that
$150 is a more reasonable amount; regarding Pam’s suggestion
of receipts and justification for expenditures, Tim suggested
using normal governmental processes which require receipts;
the following statement was added: normal federal reimburse-
ment procedures and reguirements will be followed; Pam’s
statement regarding review by the Administrative Director of
submittals will be added.

15, Additional Operating Procedures - the Trustee Council has made
a policy decision that these procedures are in draft until the
PAG is operating and can review the operating procedures.

The Trustee Council will be provided an information copy of the
changes made, possibly at the August meeting; Tim will provide
Marty with the revised procedures as soon as possible for review by
the Financial Committee.

FEDERAL AND STATE ETHICS LAWS

The Trustee Council asked the Restoration Team to review the state
and federal ethics laws to determine if they: a) do apply or b)
should apply; Ken was told to talk with Regina Sleater for an
interpretation but has received no response; Marty provided copies
of the state ethics laws; Ken stated he would be reluctant for this
group to deal with these issues until legal comment is received;
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Ken will contact Maria Lisowski for more information; Peg .added
that the ethics question should be clear at the beginning; Marty
will contact Maria and Craig O’Connor to see if they want to be
involved with Regina and Alex Swiderski in reviewing the ethics
laws; a mninimum of one state and one federal opinion will be
requested; Tim stated that Regina usually comes back with a very
restrictive interpretation, and he is nagged by the fact that by
definition the PAG has a conflict of interest; the 'state’s ethics
laws do not preclude this; Tim stated that this is an advisory
board and not a decision—-making board; Ken stated that this could
give the illusion that this group has more ability to influence the
Trustee Council than they actually have; Marty stated that since
this is not a decisional body, the code of ethics may not apply;
Barbara will obtain a copy of the federal ethics laws and provide
copies to each Public Participation Work Group member.

PUBLIC INFORMATION

Peg would like to look at public information and writing a proposal
for planning public information; many comments have been received
regarding the need for understandable information about this
process and overall restoration; Tim argued that the process has
not been defined; Sandy suggested setting up a working meeting to
discuss what could be done to better inform the public; Ken
suggested that the experts can put together the elements of a
public involvement strategy, which could be brought back to the
group for discussion; LJ and Peg were tasked as a working subgroup
to 1) identify the elements of an effective public information
strategy and 2) put together some reading materials prior to the
next meeting.

LJ’s LETTERS

Dave Gibbons gave LJ a stack of letters to develop standard
replies, 100 of which have been replied to; a decision needs to be
made whether these 1letters should be made a part of the new
database tracking system; Marty stated that these letters should be
a part of the electronic public record; Tim disagreed and thought
that these letters should be dealt with as pre-automation corre-
spondence and filed; Peg stated that a two line note could be used
stating these letters were received prior to the automation period;
Marty raised the question of what are other groups doing with pre-
automation correspondence; LJ has the letters filed by subject; Tim
stated that future comments will need feedback as to how they were
responded to; LJ will bring a copy of these comments to Public
Participation Work Group meetings in the future; Marty asked if the
work group boxes are standing boxes or merely for a particular
issue; it was decided that these are standing boxes; Sandy stated
that comments to RPWG are dealt with as they are received and the
plan is the response; Tim stated that letters should be initially
screened by Dave and forwarded to the work groups for input; LJ
stated that the responses to letters need to be handled at a second
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level by someone making policy decisions; LJ will share these
comments with the Process Work Group for some decisions on
processing of comments; the Process Work Group.asked LJ to write
steps for this process; it was decided that the old letters will
not be factored into the automation process, and LJ will give these
to Peg Thompson for the Administrative Record; LJ stated that most
of the letters are regarding habitat protectlon, Marty will review

the letters on Thursday.

MEETING

The next meeting is August 10, 9:00 -~ 2:00, and the agenda may
include PAG implementation. Meeting adjourned at 10:15.
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Part 3

5 § 7211 EMPLOYEES

SUBCHAPTER II—EMPLOYEES’ RIGHT TO PETITION
CONGRESS

§ 7211. Employees’ right to petition Congress

The right of employees, individually or collectively, to petitiop
Congress or a Member of Congress, or to furnish information to ei-
ther House of Congress, or to a committee or Member thereof, may

not be interfered with or denied.
Added Pub.L. 95-454, Title VII, § 703(a)(3), Oct. 13, 1978, 92 Stat.
1217.

Historical Note

Effective Date. Section effective 90 Legislative History. For legislative
days after Oct. 13, 1978, see section 907 of history and purpose of Pub.L. 85454, see
Pub.L. 95434, set out as a note under 1978 U.S.Code Cong. and Adm.News, p.
section 1101 of this title. 2723.

Library References

United States &=40. C.J.8. United States §§ 38 to 40.
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CHAPTER 73—SUITABILITY, SECURITY, AND CONDUCT

SUBCHAPTER I. REGULATION OF CONDUCT
Sec. '
7301. Presidential regulations.

SUBCHAPTER II—EMPLOYMENT LIMITATIONS

7311, Loyalty and striking.

7312. Employment and clearance; individuals removed for national
security.

7318. Riots and civil disorders.

SUBCHAPTER III—POLITICAL ACTIVITIES

7321. Political contributions and services.

7322. Political use of authority or influence; prohibition.

7323. Political contributions; prohibition,

7324. Influencing elections; taking part in political campaigns;
prohibitions; exceptions.

7325. Penalties.

7326. Nonpartisan political activity permitted.
7327. Political activity permitted; employees residing in certain
municipalities.

SUBCHAPTER IV—FOREIGN GIFTS AND DECORATIONS

[7341. Repealed.]
7342. Receipt and disposition of foreign gifts and decorations.

SUBCHAPTER V—MISCONDUCT

7351. Gifts to superiors.
7352. Excessive and habitual use of intoxicants.

Historical Note

1968 Amendment. Pub.L. 90-351, Title 1867 Amendment. Pub.L. 90-83, § 1(46),
V, § 1001(b), June 19, 1968, 82 Stat. 235, Sept. 11, 1967, 81 Stat. 209, inserted “Gifts
substituted “Employment Limitations” and” preceding ‘Decorations” in the
for “Loyaity Security, and Striking” as heading for subchapter IV, deleted item
the subchapter II heading and added ftem 7341, and added item 7342.

7313.

SUBCHAPTER I—REGULATION OF CONDUCT

§ 7301. Presidential regulations

The President may prescribe regulations for the conduct of em-
ployees in the executive branch.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 524.
65
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5 §7301

EMPLOYEES Part 3

Historical and Revision Notes

Derivation: United States Code
5 U.8.C. 631 (last 16
words)

Revised Statutes and Statutes at Large
R.S. § 1753 (last 16 words).

Explanatory Notes

The words “employees in the executive
branch” are substituted for ‘‘persons who
may receive appointments in the civil
service”.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pret-
ace to the report.

Delegation of Functions. For the dele-
gation to the Office of Personnel Man-
agement of authority of the President to
establish regulations for the conducet of
persons in the civil service under former
section 631 of this title, see section 601 of
Ex.Ord.No.11222, May 8, 1885, 30 F.R.
6469, set out as a8 note under section 201
of Title 18, Crimes and Criminal Proce-
dure.

For the delegation to the Oftice of Per-
sonnel Management of various functions
vested In the President, see Ex.Ord.No.
11228, June 14, 1965, 30 F.R. 7739, set out
as a note under section 301 of Title 3,
The Presideat.

Emergency Preparedness Functions.
For agsignment of certaln emergency pre-
paredness functions to the Office of Per-
sonnel Management, see Parts 1, 28, and
30 of Ex.Ord.No.11480, Oct. 28, 1668, 34 F.
R. 17587, set out as a note under section
2202 of Title 50, Appendix, War and Na-
tional Defense.

Code of Ethlics for Government Service.
House Concurrent Resolution No. 175,
July 11, 1938, 72 Stat. B12 provided that:

“Resolved by the House of Representa-
tives (the Sepate concurring), That it is
the sense of the Congress that the fol-
lowing Code of Ethics should be adhered
to by all Government employees, includ-
fog officeholders:

“CODE OF ETHICS FOR GOVERN-
MENT SERVICE

“Any person In Government service
ghould:

1. Put loyalty to the highest moral
principles and to country above loyalty
to persons, party, or Goveroment Depart-
ment.

“2. Uphold the Constitution, laws, and
legal regulations of the United States
and of all governments therein and never
be a party to their evasion.

*3. Give a full day’'s labor for a full
day’s pay: giving to the performance of
hix duties his earnest effort and best
thought.

‘4, Seek to find and employ more effi-
cient and economical ways of getting
tasks accomplished.

“5. Never discriminate unfairly by the
dispensing of apeclal favors or privileges
to anyone, whether for remuneration or
not: and never accept, for himself or his
family, favors or benefits under circum-
stances which might be construed by res-
sonable persons as influencing the per-
formance of his governmental duties,

‘6. Make no private promises of any
kind binding upon the duties of office,
since a Government employee has no pri-
vate word which can be binding on pub-
e duty.

“7. Engage in no business with the
Government, either directly or indirectly,
which is inconsistent with the conscien-
tlous performance of his governmental
dutles.

"8, Never use any information coming
to him confidentially in the performance
of governmental duties as a means for
making private profit.

9. Expose corruption wherever dis-
covered.

“10. Uphold these principles, ever con-
scious that public oftice is a public
trust.”

EXECUTIVE ORDER NO. 8845

Ex.Ord.No.§845, Apr. 28, 1847, 12 F.R.
2769, formerly set out as a note under
this section, which permitted Bureau of
Reclamation employees to accept appoint-

ments as constables or deputy sheriffs
under state or territorial laws, was re-
voked by Ex.Ord.No.11408, Apr. 25, 1968,
33 F.R. 6488,
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EXECUTIVE ORDER NO. 11461

£x.0rd.No.11491, Oct. 28, 1960, 3¢ F.R.
176053, as amended, {8 pnow set out Ax A
naote under section 7101 of this title.

Library References

United States €41, C.J.8. United Stateas § 41.

Code of Federal Regulations

Determinations, etc., of sultability, see 5 CI'RR 731,201 et seqy.

Employment of relatives, see 5 CI'R 310.101 et seq.

Federal labor relations organization, programs, etc., see 5§ CFRR chap. XIV,
Nondisciplinary separations, ete, see 5 CFR 715.201 et seq.

Political activities, see 5 CFR 733.101 et seq.

Notes of Decisions
Power of federal government 1
State regulation or control 2

2. State regulation or control
Congress must clearly ianifest an in-
1. Power of federal government tention to regulate for itself activities of
The federal government has power to Its employees, which are apart from their
control objectionable official conduct by governmental dutles, before the police
1tn employees and officers. State of Ohio power of the state ix powerless. Railway
v. U. 8. Civll Service Commission, D.C. Mail Ass'n v. Corsl, N.Y.1945, 65 S8.Ct.
Ohio 1946, 65 I*.8upp. 770, 1483, 32¢ U.S. 88, 89 I.Kd, 2072,

SUBCHAPTER II—EMPLOYMENT LIMITATIONS

Historical Note

1968 Amendment. Pub.L. 90-351, Title for “Loyalty, Security, and Striking” in
Vv, § 1001(c), June 19, 1968, 82 Stat. 235, the heading.
substituted “Employment Limitations”

§ 7311. Loyalty and striking

An individual may not accept or hold a position in the Govern-
ment of the United States or the government of the District of Col-
umbia if he—

(1) advocates the overthrow of our constitutional form of
government ;

(2) is a member of an organization that he knows advocates
the overthrow of our constitutional form of government;

(3) participates in a strike, or asserts the right to strike,
against the Government of the United States or the government
of the District of Columbia; or

(4) is a member of an organization of employees of the Gov-
ernment of the United States or of individuals employed by the
government of the District of Columbia that he knows asserts
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the right to strike against the Government of the United States
or the government of the District of Columbia.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 524.

Historical and
Derivation: Unite? States Code

5 U.S.C. 118p [Uncodified]

Revision Notes

Revised Statutes and Statutes at Large

Aug. 9, 1955, ch. 690, § 1, 69 Stat. 624.

June 29, 1958, ch. 479, § 3, (as applicable
to the Act of Aug. 9, 1855, ch. 880, §
1, (9 Stat. 624), 70 Stat. 453.

Explanatory Notes

The word ‘“position” is coextensive
with and is substituted for “office or em-
ployment".

In paragraphs (1) and (2), the words
“in the United States” in former section
118p(1), (2) are omitted as uanecessary
in view of the reference to “‘our constitu-
tional form of government".

In paragraphs (3) and (4), the refer-
ence to the ‘‘government of the District
of Columbia” is added on authority of

the Act of June 29, 1956, in order to
make these paragraphs meaningfu! with
respect to individuals employed by the
government of the District of Columbia.
The words “From and after July 1,
1956"", appearing in the Act of June 29,
1956, are omitted as executed.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

EXECUTIVE ORDER NO. 10450

Apr. 27, 1953, 18 F.R. 2489, as amended hy Ex.0Ord.No.104931, Oct, 13, 1953, 18 I".R. 8583;
Ex.Ord.No.10531, May 27, 1954, 19 F.R. 3069; KEx.Ord.No.10548, Aug. 3, 1854, 19

F.R. 4871; Ex.Ord.No.10550, Aug. 6, 1954, 19 F.R. 4981; Ex.0Ord.No.11
1971, 36 F.R. 12831, Ex.Ord.No.11785, June 4, 1974, 39 F.R. 20053 ; E(;(.O?'%?'Ngg?io%

Dec. 28, 1978, 44 F.R. 1053.

SECURITY REQUIREMENTS FOR GOVERNMENT EMPLOYEES

Whereas the interests of the national
security require that all persons privi-
leged to be employed in the departments
and agencies of the Government shall be
reliable, trustworthy, of good conduct
and character, and of complete and un-
swerving loyalty to the United States;
and

Whereas the American tradition that
all persons should receive fair, impartial,
and equitable treatment at the hands of
the Government requires that all persons
seeking the privilege of employment or
privileged to be employed in the depart-
ments and agencies of the Government be
adjudged by mutually consistent and no
less than minimum standards and proce-
dures among the departments and agen-
cies governing the employment and reten-
tion in employment of persons in the
Federal service:

Now, Therefore, by virtue of the au-
thority vested in me by the Constitution
and statutes of the United States, includ-
ing section 1753 of the Revised Statutes
of the United States (5 U.S.C. 631) [now
sections 3301 and 7301 of this title]; the
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Civil Service Act of 1883 (22 Stat. 403; 5
U.S.C. 632 et seq.) [now section 1101 et
seq. of this title]; section 9A of the act
of August 2, 1839, 53 Stat. 1148 (5 U.S.C.
118j) [now sections 3333 and 7311 of this
title] ; and the act of August 26, 19850, 64
Stat. 476 (5 U.S.C. 22-1 et seq.) [now
section 7501 et seq. of this title], and as
President of the United States, and
deeming such action necessary in the
best interests of the national security it is
hereby ordered as follows:

Section 1. In addition to the depart-
ments and agencies specified in the said
act of August 28, 1850, and Executive
Order No. 10237 of April 26, 1951 the pro-
visions of that act shall apply to all oth-
er departments and agencies of the Gov-
ernment,

Sec, 2. The head of each department
and agency of the Government shall be
responsible for establishing and main-
taining within his department or agency
an effective program to insure that the
employment and retention in employment
of any civilian officer or employee within
the department or agency is clearly con-

Ch. 73

xistent with the interests of the national
security.

Sec. 8. (a) The appointment of each
civilian officer or employee in any de-
partment or agency of the Government
shall be made subject to investigation.
The scope of the investigation shall be
determined in the first irstance according
to the degree of adverse effect the occu-
pant of the position sought to be filled
could bring about, by virtue of the na-
ture of the position, on the national secu-
rity, but in no event shall the investiga-
tion include less than a national ngency
check {including a check of the finger-
print files of the lMederal Bureau of In-
vestigation), and written inquiries to ap-
propriate local law-enforcement agencies,
former employers and supervisors, refer-
ences, and schools attended by the person
under investigation: Provided, that upon
request of the head of the department or
agency concerned, the Office of Person-
nel Management may, in its discretion,
authorize such less investigation as may
meet the requirements of the national se-
curity with respect to per-diem, intermit-
tent, temporary, or seasonal employees,
or aliens employed outside the United
States. Should there develop at any
stage of investigation information indi-
cating that the employment of any such
person may Dot bhe clearly consistent
with the interests of the national securi-
ty, there shall be conducted with respect
to such person a full field investigation,
or such less investigation as shall be suf-
ficient to enable the head of the depart-
ment or agency concerned to determine
whether retention of such person is clear-
ly consistent with the interests of the na-
tional security.

(b) The head of any department or
agency shall designate, or cause to be
designated, any position within his de-
partment or agency the occupant of
which could bring about, by virtue of the
nature of the position, a material adverse
effect on the national security as a sensi-
tive position. Any position so designated
shall be filled or occupied only by a per-
gon with respect to whom a full field in-
vestigation has been conducted: Pro-
vided, that a person occupying a sensi-
tive position at the time it is designated
as such may continue to occupy such po-
sition pending the completion of a full
field investigation, subject to the other
provisions of this order: And provided
further, that in case of emergency a sen-
sitive position may be filled for a limited
period by a person with respect to whom
a full field pre-appointment investigation
has not been completed if the head of the
department or agency concerned finds

EMPLOYMENT LIMITATIONS 5 §7311

that such action is necessary in the na-
tional interest, which finding shall be
made a part of the records of such de-
partment or agency.

See. 4. ‘The head of each department
and agency shall review, or cause to he
reviewed, the cases of all civilian officers
and employees with respect to whom
there has been conducted a full field in-
vestigation under Executive Order No.
0835 of March 21, 1947, and, after such
further investigation as may be appropri-
ate, shall re-adjudicate, or cause to bhe
re-adjudicated, in accordance with the
said act of August 26, 1950, such of those
cases ns have not been adjudicated under
a security standard commensurate with
that established under this order.

Sec. 5. Whenever there is developed or
received by any department or agency in-
formation indicating that the retention in
employment of any officer or employee of
the Government may nofr he clearly con-
sistent with the intcrests of the national
security, such information shall be for-
warded to the head of the empluying de-
partment or agency or his representative,
who, after such investigation as may he
appropriate, shall review, or cause to bhe
reviewed, and, where necessary, re-adju-
dicate, or cause to be re-adjudicated, in
accordance with the said act of August
26, 1950, the caxe of such officer or em-
ployee.

Sec. 6. Should there develop at any
stage of investigation information indi-
cating that the employment of any offi-
cer or employee of the Government may
not be clearly consistent with the inter-
ests of the national security, the head of
the department or agency concerned or
his representative shall immediately sus-
pend the employment of the person in-
voived if he deems such suspension nec-
essary in the interest of the national se-
curity and, following such investigation
and review as he deems necessary the
head of the department or agency <on-
cerned shall terminate the employment of
such suspended officer in the interests of
the national security, or employee when-
ever he shall determine such termination
necessary or advisable in accordance with
the said act of August 26, 1950.

Sec. 5. Any person whose employment
is suspended or termninated under the au-
thority granted to heads of departments
and agencies Ly or in accordance with
the said act of August 26, 1950, or pursu-
ant to the said Executive Order No. 9835
or any other security or loyalty program
relating to officers or employees of the
(Government, shall not be reinstated or
restored to duty or reemployed in the
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xame department or agency and shall not
be reemployed in any other department
or agency, unless the head of the depart-
ment or agency concerned finds that such
reinstatement, restoration, or reempiloy-
ment is clearly consistent, with the inter-
ests of the national security, which find-
ing shall be made a part of the records
of such department or agency: Provided,
that no person whose employment has
been terminated under such authority
thereafter may bLe employed by any other
department or agency except after a de-
termination by the Office of Personne!
Management that such person is eligible
for such employment.

Sec. 8. (a) The investigations conducted
pursuant to this order shall be designed
to develop information as to whether the
employment or retention in employment
in the Federal service of the person
being investigated is clearly consistent
with the interests of the national securi-
ty. Such information shall relate, but
shall not be limited, to the following:

(1) Depending on the relation of the
Government employment to the national
security:

(i) Any behavior, activities, or associa-
tions which tend to show that the indi-
vidual is not reliable or trustworthy.

(ii) Any deliberate misrepresentations,
faisifications or omissions of material
facts.

(1if) Any criminal, infamous, dishonest,
immoral, or notoriously disgraceful con-
duct, habitual use of intoxicants to ex-
cess, drug addiction or sexual perversion.

(iv) Any fillness, including any mental
condition, of a nature which in the opin-
fon of competent medical authority
may cause significant defect in the judg-
ment or rellability of the employee, with
due regard to the transient or continuing
effect of ‘the iliness and the medical find-
ings in such case.

(v) Any facts which furnish reason to
believe that the individual may be sub-
jected to coercion, influence, or pressure
which may cause him to act contrary to
the best interests of the national securi-
ty.

(2) Commission of any act of sahotage,
espionage, treason, or sedition, or at-
tempts threat or preparation therefor, or
conspiring with, or alding or abetting
another to commit or attempt to commit
any act of sabotage, esplonage, treason,
or sedition.

(3) Establishing or continuing a sym-
pathetic assoclation with a saboteur, spy,
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traitor, seditionist, anarchist, or revolu-
tionist, or with any esplonage or other
secret agent or representative of a for-
eign natlon, or any representative of a
foreign nation whose interests may be in-
imical to the interests of the United
States, or with any person who advo-
cates the use of force or violence to
overthrow the government of the United
States or the alteration of the form of
government of the United States by un-
constitutional means.

(4) Advocacy of use of force or violence
to overthrow the government of the Unit-
ed States, or of the alteration of the
form of government of the United States
by unconstitutional means.

{(5) Knowing membership with the spe-
cific intent of furthering the aims of, or
adherence to and active participation in,
any foreign or domestic organization, as-
sociation, movement, group, or combina-
tion of persons (hereinafter referred to
as organizations) which unlawfully advo-
cates or practices the commission of acts
of force or violence to prevent others from
exercising their rights under the Consti-
tution or laws of the United States or of
any State, or which seeks to overthrow
the Government of the United States or
any State or subdivision thereof by un-
lawful means.

(8) Intentional, unauthorized disclosure
to any person of security information, or
of other information disclosure of which
is prohilited by law, or willful violation
or disregard of security regulations.

(7) Performning or attempting to per-
tform his duties, or otherwise acting, so
as to serve the interests of another gov-
ernment in preference to the interests of
the United States.

(8) Refusal by the individual, upon the
ground of constitutional privilege against
self-incrimination, to testity before a con-
gressional conunittee regarding charges
c;f his alleged disloyalty or other miscon-
duet.

(h) The investigation of persons enter-
ing or employed in the competitive serv-
ice shall primarily be the responsibility
of the Office of Personnel Management,
except in cases in which the head of a
department or agency assumes that re-
sponsibility pursuant to law or by agree-
ment with the Office, The Office shall
furnish a full investigative report to the
department or agency concerned.

(¢) The investigation ot persons (in-
cluding consultants, however employed),
entering employment of, or employed by,
the Government other than in the com-
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petitive service shall primarily be the re-
sponsibility of the employing department
or agency. Departments and agencies
without investigative facilities may use
the investigative facilities of the Officer
of Personnel Management and other de-
partments and agencies mMay use such fa-
cilities under agreement with the Office.

(d) There shall be referred promptly to
the Federal Bureau of Investigation all
investigations DLeing conducted by any
other agencies which develop information
indicating that an individusl may have
been subjected to coerciom, influence, or
pressure to act contrary to the interests
of the pational security, or information
relating to any of the natters described
in subdivisions (2) through (8) of
subsection {(a) of this section. In cases
so referred to it, the Federal Bureau of
Investigation shall make a full field in-
vestigation.

Sec. #. (n) There shall Le established
and maintained in the Office of Person-
nel Mapagement a security-investigations
index covering all persons as to whom
securlty investigations have been con-
ducted by any department or agency of
the Government under this order. The
central index established and malntained
by the Office under Executive Order No.
9835 of March 21, 1947, shall be made a
part of the security-investigations index.
The security-investigations index shall
contain the name of each person investi-
gated, adequate identifying information
concerning each such person, and a refer-
ence to each department and agency
which has conducted an investigation
concerning the person involved or has
suspended or terminated the employment
of such person under the authority
grunted to heads of departments and
agencies by or in accordance with the
said act of August 26, 1850.

(b) The heads of all departments and
agencies shall furnish promptly to the
Office of Personnel Management infor-
mation appropriate for the establishment
and maintenance of the security-investi-
gations index.

(c) The reports and other investigative
material and information developed by
investigations conducted pursuant to
any statute, order, or program described
in section 7 of this order shall remain
the property of the investigative agencies
conducting the investigations, but may,
subject to considerations of the natlonal
gecurity, be retained by the department
or agency concerned. Such reports and
other investigative material and informa-
tion shall be maintained in confidence,
and no access shall be given thereto ex-
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cept with the consent of the investigative
agency concerned, to other departments
and agencies conducting security pro-
grams under the authority granted by or
in accordance with the said act of Au-
gust 26, 1950, as may be required for the
efficient conduct of Government business.

Sec. 10, Nothing in this order shall be
construed as eliminating or modifying in
any way the requirement for any {ovesti-
gation or any determination as to securi-
ty which may be required by law.

Sec. 11. On and after the effective date
of this order the Loyalty Review Board
established by KExecutive Order No. 8833
of March 21, 1947, shall not accept agency
tindings for review, upon appeal or oth-
erwise. Appeals pending before the Loy-
alty Review Board on such date shall be
heard to final determination in accord-
ance with the provisions of the sald Ex-
ecutive Order No. 9835, as amended.
Agency determinations favorable to the
ofticer or employee concerned pending be-
fore the Loyalty Review Board on such
date shall be acted upon hy such Board,
and whenever the Board is not in agree-
ment with such favorable determination
the case shall be remanded to the de-
partment or agency concerned for de-
termination in accordance with the stan-
dards and procedures established pursu-
ant to this order. Cases pending before
the reglonal loyalty boards of the Office of
Personne! Management on which hearings
have not been initiated on such date shall
bhe referred to the department or agency
concerned. Cases being heard by region-
al loyalty boards on such date shall be
heard to conclusion, and the determina-
tion of the board shall be forwarded to
the head of the department or agency
concerned: Provided, that if no specific
department or agency is involved, the
case shall be dismissed without prejudice
to the applicant. Investigations pending
in the Federal Bureau of Investigation or
the Office of Personnel Management on
such date shall be completed, and the re-
ports thereon shall be made to the ap-
propriate department or agency.

Sec. 12. Executive Order No. 9835 of
March 21, 1947, as amended, is hereby re-
voked.

Sec. 18. The Attorney General is re-
quested to render to the heads of de-
partments and agencies such advice as
may be requisite to enable them to estab-
lish and maintain an appropriate em-
ployee-security program.

Sec. 14. (a) The Office of Personnel
Management with the continuing advice
and collaboration of representatives of
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such departments.and agencies as the Na-
tional Security Council may designate,
shall make a continuing study of the
manpner in which this order is being im-
plemented by the departments and agen-
cies of the Government for the purpose of
determining:

(1) Deflciencies in the department and
agency security programs established un-
der this order which are inconsistent
with the interests of or directly or indi-
crectly weaken, the national security.

(2) Tendencies In such programs to
deny to individual employees fair, impar-
tial and equitable treatment at the hands
of the Government, or rights under the
Constitution and laws of the United
States or this order.

Information affecting any department
or agency developed or received during
the course of such continuing study shall
be furnished immediately to the head of
the department or agency concerned.
The Office of Personnel Management
shall report to the National Security
Council, at least semiannually, on the re-
sults of such study, shall recommend
means to correct any such deficiencies or
tendencies, and shall inform the National
Security Council immediately of any defi-
ciency which is deemed to Le of major
importance.
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(b) All departments and agencies of
the Government are directed to cooperate
with the Office of Personnel Management
to facilitate the accomplishment of the
responsibilities assigned to it by subsec-
tion (a) of this section.

(¢) To assist the Office of Personnel
Management in discharging its responsi-
bilities under this order, the head of each
department and agency shall, as soon as
possible and in no event later than nine-
ty days after receipt of the final investi-
gative report on a civilian officer or em-
ployee subject to & full field investiga-
tion under the provisions of this order,
advise the Office as to the action taken
with respect to such officer or employee.
The information furnished by the heads
of departments and agencies pursuant to
this section shall be included in the re-
ports which the Office of Personnel Man-
agement is required to submit to the Na-
tional Security Council in accordance
with subsection (a) of this sectlon. Such
reports shall set forth any deficiencies on
the part of the heads of departments and
agencies in taking timely action under
this order, and shall mention spedifically
any instances of noncompliance with this
subsection.

Sec. 15. This order shall become effec-
tive thirty days after the date hereof.

EXECUTIVE ORDER NO. 11605

Ex.0rd.No.11605, July 2, 1971, 36 F.R.
12831, which amended Ex.Ord.No.10450,
Apr. 27, 1933, 18 F.R. 2480, set out above,
which related to security requirements

for government employees, was revoked
by Ex.Ord.No.117835, June 4, 1974, 39 F.R.
20053, set out below.

EXECUTIVE ORDER NO. 11783
June 4, 1974, 39 F.R. 20053
SECURITY REQUIREMENTS FOR GOVERNMENT EMPLOYEES

By virtue of the authority vested in me
by the Constitution and statutes of the
United States, including 5 U.S.C. 1101 et
seq., 3301, 3571, 7301, 7313, 7501(c), 7512,
7532, and 7533 [sections 1101 et seq., 3301,
3571, 7301, 7313, 7501(c), 7512, 7532, and
7533 of this title}; and as President of
the United States, and finding such ac-
tion necessary in the best interests of na-
tional security, it is hereby ordered as
follows:

Section 1, Section 12 of Executive Order
No. 10450 of April 27, 1953, as amended
{set out as a note above}, is revised to
read in its entirety as follows:

“8ec. 12, Executive Order No. 9835 of
March 21, 1947, as amended, is hereby re-
voked.”

Sec. 2. Neither the Attorney General,
nor the Subversive Activities Control

Board, nor any other agency shall desig-
nate organizations pursuant to section 12
of Executive Order No. 10450, as amend-
ed, nor circulate nor publish a list of or-
ganizations previously so designated.
The list of organizations previously des-
ignated is hereby abolished and shall not
be used for any purpose.

Sec. 3. Subparagraph (5) of paragraph
(a) of section 8 of Executive Order No.
10450, as amended, is revised to read as
follows:

“Knowing membership with the specif-
ic intent of furthering the aims of, or
adherence to and active participation in,
any foreign or domestic organization, as-
sociation, movement, group, or combina-
tion of persons (hereinafter referred to as
organizations) which unlawfully advo-

72

Ch. 73

cates or practices the commission of acts
of force or violence to prevent others
from exercising their rights under the
Constitution or laws of the United States
or of any State, or which seeks to over-
throw the Government of the United
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States or any State or subdivision thereof
by unlawful means.”

Sec. 4. Executive Order No. 11605 of
July 2, 1971, is revoked,

RICHARD NIXON

Cross References

Affidavit that acceptance of office will not violate this section, see section 3333 of

this title.

Disloyalty and asserting the right to strike against the government, public officers
and employees, see section 1918 of Title 18, Crimes and Criminal Procedure.

Library Referenoces

Officers @&=25.
United States €=34.

Notes of

Actions constituting strikes 6

Administrative nature of loyalty program
proceedings 10

Administrative rulings, opinions and In-
terpretations 4

Admissiblility of evidence 18

Affirmance 22

Case or controversey 13

Certiorari to Supreme Court 23

Common law 1

Consistency with national security inter-
ests 7

Constitutionality 2

Controversy 18

Decislons appealable 21

Declaratory judgment 19

Dismissal 17

Duty and function of department heads
]

Exhaustlon of administrative remedies
14

Function of department heads 9

Hearing 12

Injunction 20

Jurlsdiction of Loyalty Review Board 11
Orders and decisions appealable 21

" Persons entitled to maintain actlon 13

Persons prohibited from striking 5
Regulations 38

Res judicata 16

Rules and regulations 3
Suspension of pay 8

1, Common law

At common law, no employee, whether
public or private, had constitutional right
to strike in concert with his fellow work-
ers. United Federation of Postal Clerks
v. Blount, D.C.D.C.1971, 325 F.Supp. 879,
affirmed 92 S.Ct. 80, 40¢ U.8. 802, 30 L.
Ed.2d 38.

C.J.8. Officers § 34.
C.J.S. United States §§ 36, 37, 62 to 64

Decisions

2. Constitutlonality

Dismissal of government employees on
loyalty grounds is not unconstitutional
per se. Vitarelli v. Seaton, 1038, 233 1°.2d
338, 102 U.S.App.D.C. 318, reversed on
other grounds 79 S.Ct. 968, 359 U.S. 533, 3
L.Ed.2d 1012.

Former section 118j of this title {now
covered in sections 3333 and 7311 of this
title and section 1818 of Title 18] which
made it unlawful for a government em-
ployee to have membership in an organi-
zation advocating overthrow of govern-

ment of United States was valid, since:

Congress may prescribe qualifications of
government employees and attach condi-
tions to their employment. Joint Anti-
Fascist Refugee Committee v. Clark, 1949,
177 F.2d 79, 85 U.S.App.D.C. 255, reversed
on other grounds 71 S.Ct. 624, 341 U.S.
123, 95 L.Ed. 817.

Former section 118j of this title [now
covered in sections 3333 and 7311 of this
title and section 1918 of Title 18] or loy-
alty program did not deprive organiza-
tion designated as subversive or its mem-
bers of any property rights, freedom of
speech and assembly or freedom of
thought and belief, since anyone was free
to join organization and give it his
support and encouragement in accordance
with constitutional rights to do such
things, but no ome has a constitutional
right to be a government employee. Id.

Congress has obligation to ensure that
machinery of federal government contin-
ues to function at all times without in-
terference, and prohibition of strikes by
its employees is reasonable implementa-
tion of such obligation. United Federa-
tion of Postal Clerks v. Blount, D.C.D.C.
1971, 325 F.Supp. 879, affirmed 92 S.Ct. 80,
404 U.S. 802, 30 L.Ed.2d 38.
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It is not irrationa! or arbitrary, from
standpoint of equal protection, for fed-
eral government to condition employment
by it or by District of Columbia on
promise not to withhold labor collective-
ly, and to prohibit strikes hy these in
such public employment, whether such
employees be regarded as in essential or
nonessential work and whether or not
some positions in private industry are
arguably more affected with public inter-
est than are some positions in govern-
ment service. Id.

This section which prohibited govern-
ment employees from asserting right to
strike and administration of oath in
which employee states that he will not
assert the right to strike, violated U.S.C.
A.Const. Amend. 1. National Ass'n of
Letter Carriers v. Blount, D.C.1).C.1969,
305 F.Supp. 346, appeal dismissed 91 S.Ct.
7, 400 U.S. 801, 27 L..Ed.2d 33.

This section prohibiting an individual
from accepting or holding a position in
the government of the United States or
the government of the District of Colum-
bia if he advocates the overthrow of the
government or is & member of an organi-
zation which he knows to be engaged in
such advocacy, together with employee's
oath {ncorporating this section, is uncon-
stitutional as abridging a person's right
to freedom of association. Stewart v.
Washington, D.C.D.C.1869, 301 F.Supp.
610.

This section as applied requiring college
instructor on faculty of Federal City Col-
lege of District of Columbia to take an
oath that he is not and will not know-
ingly become a member of organization
that advocates overthrow of our comstitu-
tiona! form of government is unconstitu-
tional because of overbreadth in that it
covers passive and inert members of or-
ganization as well as leaders and active
members and covers members indifferent
or even opposed to that objective of or-
ganization as well as those specifically
intending its furtherance, Haskett v.
Washington, D.C.D.C.1968, 204 TF.Bupp.
912

8. Rules and regulations

President’s failure to express disap-
proval of regulation which purported to
authorize Loyalty Review Board to do
things that Board was not authorized to
do under Ex.Ord.No.9835, which was re-
voked by Ex.Ord.No.10430, set out as &
note under this section, could not be
deemed to constitute President’'s acquies-
cence in such regulation and, thus, an
implled extension by President of
Board's power under the Executive Or-
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der. Peters v. Hobby, App.D.C.10535, 75
S.Ct. 790, 349 U.S, 331, 99 L.Ed. 1129,

Right to strike is more vulnerable to
regulation than right to organize and se-
lect representatives for lawful purposes
of collective bargaining. United Federa-
tion of Postal Clerks v. Blount, D.C.D.C.
1871, 325 F.Supp. 879, affirmed 92 S.Ct. 80,
404 U.S. 802, 30 L.Ed.2d 38.

4. Administrative rulings, opinions and
interpretations

Loyalty Review DBoard memorandum
that if any federal employee is8 found to
be a member of an organization seeking
to alter the United States form of gov-
ernment by unconstitutional means his
removal is mandatory was inconsistent
with the scheme of the loyalty program
which made disloyalty to the government
the bar to employment, rather than mem-
bership in a designated organization,
and, hence, the memorandum was vold.
Kutcher v. Gray, 1852, 189 ¥.2d 783, 981
U.8.App.D.C. 268.

Where postal employees were suspend-
ed by Postmaster General after finding
by departmental loyalty hoard of reason-
able grounds for belief of disioyalty, and
finding of reasonable grounds was re-
versed by Loyalty Review Board of Civil
Service Commission [now Office of Per-
sonnel Management], Ex.Ord.No.9835,
which was revoked by Ex.0rd.No.10430,
set vut as note under this section making
test for removal a reasonable doubt as to
loyalty, Commission memorandum direct-
ing each department to adjudicate fn ac-
cordance with latter test all loyalty cases
in  which untavorable determinations
made by any hoard had bLeen reversed on
appeal, did not require that employees
petition for review of their suspension by
departmental board before bringing suit
for loss of salary during period of sus-
pension, Barnes v, U. 8, Ct.C1.1852, 108
F.Supp. 382.

5. Persons prohibited from striking

By virtue of their governmental emn-
ployment, right of federal employees
working aboard government vessels to
Join unions and to select bargaining rep-
resentatives, unlike that of private sea-
men, exists only by express leave of
President, and they are forbidden, under
pain of discharge, tfine and imprisonment,
from exercising or asserting right to
strike. Amell v. U. 8., Ct.C1.1966, 86 8.Ct.
1384, 384 U.S. 158, 16 L.Ed.2d 445.

Public employees stand on no stronger
footing, as respects right to strike, than

private employees, and, in absence of
statute, do not possess right to strike.
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United Federation of DPostal Clerks v.
Blount, D.C.D.C.1971, 325 I*.Supp. &Y, af-
firmed 92 S.Ct. 80, 40+ U'.S. 802, 30 I.Kd.
2d 38.

Tennessee Valley Authority employees
are subject to former section 118p of this
title [now this section) denying federal
employment to persons asserting right to
strike against government and to former
section 118r of this title {now section
1918 of Title 18] meking violation of
former section 118p of this title a felony.
TVA v. Local Unfon No. 110 of Sheet
Metal Workers’ Intern. Ass'n of Louis-
ville, Ky., D.C.Ky.1962, 233 F.Supp. 997.

8. Actlons constituting atrikes

Word “strike” as used in this section
and sectlon 1818 of Title 18 relating to
strike against United States government
or agency or District of Columbia and
word ‘participates” as used in such sec-
tlons, mean, in essence, actual refusal in
concert with others to provide services to
employer; as so interpreted, statutes nre
not vold for vagueness or overbreadth
nor violative of U.S.C.A.Const. Amend. 1
rights or of U.8.C.A.Const. Amend. 3
right of due process. United I'ederation
of Postal Clerks v. Blount, D.C.D.C.1871,
825 F.8upp. 879, aftirmed 92 8.Ct. 80, 40+
U.8. 802, 30 L.Ed.2d 38.

Concerted actions of members of local
union in refusing to report to work at
steam plant of Tennessee Valley Authori-
ty and in maintaining picket line there
constituted ‘'strike” in violation of this
section denying federal employment to
persons asserting right to strike against
goveroment, of second statute making vi-
olation of the first a felony, and of gen-
eral agreement of labor council not to
permit its memblers to engage in work
stoppages pending settlement of disputes
with Authority. TVA v. Loca! Union No.
110 of Sheet Metal Workers' Intern. Ass'n
of Louisville, Ky., D.C.Ky.19682, 233 I
Supp. 997.

7. Consistency with national security in-
terests

Ex.0Ord.No.10430, set out as a note un-
der this section, implementing former
section 22-1 et seq. ot this title [now sec-
tlon 7531 et seq. of this title] authorizing
suspension and dismissal of government
employees for security reasons, though
prescribing as standard for dismissal the
formula that retention in employment is
“not clearly consistent with the interests
of the national security,” dves not in fact
require determination of relationship of
employee's retention to national security
but requires discharge of any employee
of doubtful loyalty irrespective of charac-
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ter of his job and relationship to nation-
al security, and treats adverse determina-
tion on loyalty as adequate to satisfy
statutory requirements, and hence goes
beyond intent of Congress. Cole v.
Young, App.D.C.1056, 78 S.Ct. 861, 351 U.
S. 536, 100 L.Ed. 1396.

8. Suspension of pay

Even if former section 632(a) [now sec-
tion 7501) of this title was not applicable
to plaintiff, ample authority for the ac-
tion of the Department of Labor Loyalty
Board in suspending plaintiff without
pay was found in the provisions of Ex.
Ord.No.9833, which was revoked hy Ex.
Ord.No0.10430, set out in note under this
sectinn, under which the Board acted.
Brown v. U. 8., 1852, 122 Ct.Cl. 361.

9. Duty and function of department
heads

The head of each department possesses
inherent right to review any loyalty
case; and, indeed, it is continuing duty
of any department or administrative
agency to execute its function in such
fashion as may be reyuired to effectuate
its purposes and to accomplish its objec-
tives. Jason v. Summerfield, 1934, 214 F.
2d 273, 8¢ U.8.App.D.C. 1987, certiorari de-
nied 75 8.Ct. 48, 348 U.S. 840, 09 L.Ed. 862

10. Administrative nature of loyalty pro-
gram proceedings

Proceedings against an employee under
the loyalty program are purely adminis-
trative in character, in no sense criminal,
and do not require the constitutional and
traditional safeguards of a judicial trial.
Kutcher v. Gray, 1952, 199 F.2d 783, 81
U.8.App.D.C. 266.

11, Jurisdletion of Loyalty Review
Board

Where Ex.Ord.No.9835, which was re-.
voked by Ex.Ord.No.10430, set out as a
note under this section, limited Loyalty
Review Noard's jurisdiction to appeals
from adverse rulings and to appesls re-
ferred to Board by employee or his de-
partment, Board's regulations were inval-
id to extent that they asserted Board's
authority over appeals from favorable
rulings and authority in Board to adju-
dicate individual cases on Board's own
motion. Peters v. Hobby, App.D.C.1855,
75 S.Ct. 780, 340 U.S. 331, 99 L.EdQ. 1129,

Under Ex.Ord.No.9835, which was re-
voked by Ex.Ord.No.10450, set out as a
note under this section, authorizing Loy-
alty Review Board to review cases in-
volving persons recommended for dismis-
sal on grounds relating to loyalty Dby
loyalty board of any department or agen-
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cy and providing that such case may le
referred to Loyalty Review Board either
by employing department or agency or
by officer or employee concerned, Loyal-
ty Review Board does not have power to
undertake review on its own motion. Id.

12. Hearing

Interior Order No. 2748, dealing with
dismissal of a governmental employee on
loyalty or security grounds giving the
employee the right “to cross-examine any
witness offered in support of the
charges” does not require the department
involved ton call witnesses to testify in
support of any or all of the charges, be-
cause it was expected that charges might
rest on infermation gathered from or by
confidential informants. Vitarelli v. Sea-
ton, App.D.C.1958, 79 S.Ct. 968, 359 U.S.
535, 3 L.Ed.2d 1012.

Interior Order No. 2738, requiring that
hearings dealing with dismissal of a gov-
ernmental employee on loyalty or securi-
ty grounds shall be “orderly” and that
‘‘reasonable restrictions shall be imposed
as to relevancy, competency, and materi-
ality of matters considered”, were not
observed where hearing developed into a
wide ranging inquisition as to employee's
educational, social and political beliefs,
encompassing even a question as to
whetlier employee was “a religious man’.
Id.

Interior Order No. 2738, dealing with
dismissal of a governmental employee on
loyalty and security grounds giving the
employee the right to cross-examine any
witness offered in support of the charges
was violated in proceedings brought
ugainst the government employee under
Ex.0rd.No.10450, set out as a note under
this section, where security officer iden-
tified by name a person who had given
information apparently considered detri-
mental to the employee, thus negating
any possible inference that that person
was considered a confidential informant,
but nevertheless questioned employee at
some length concerning information sup-
plied from such source without calling
the informant and affording employee the
right to cross-examine, Id.

Former United States Post Office De-
partment [now United States Postal
Service] employee, who had been dis-
charged on account of reasonable ground
for belief of disloyalty, was entitled to
trial-type hearing in proceeding to termi-
nate his annuity rights on ground of
false statements and conceaiment of ma-
terial facts relating to his affiliation with
Communist Party. Garrott v. U. S., 1965,
340 F.2d 615, 169 Ct.Cl. 188.
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Where commandant of certain naval
district and others conducted summary
proceedings to investigate conduct and
associations which allegedly tended to
cast doubt upon loyalty of lieutenant in
Naval Reserve, and lieutenant offered to
resign from service, if proceedings were
nevertheless continued, lieutenant would
be entitled to full hearing which due
process under military law would require
for any disciplinary or court-mnartial pro-
ceeding.  McTernan v. Rodgers, D.C.
Cal. 1933, 113 F.Supp. 638.

Validity of summary pcoceedings,
wherein normal essentials of due process
were lacking, by commandant of certain
naval district and others tu investigate
conduct and associations which allegedly
tended to cast doubt upon lJoyalty of
lieutenant in Naval Reserve, would have
to rest upon executive finding that such
proceedings were required for national
security. Id.

The requirements of due process clause
of U.S.C.A.Const. Amend. 5 apply only to
judicial proceedings and to proceedings
of quasi judicial nature and do not apply
to employer-employee relationship as be-
tween government and its employees and
do not apply to hearing c¢ontemplated by
Ex.0Ord.No.9835, which was revoked by
12x.0rd.No.10430, set out as a note under
this section prescribing procedures for
administration of employees' loyalty pro-
gram in executive branch of government.
Washington v. Clark, D.C.D.C.1949, 8% I
Supp. 964, affirmed 182 I".2¢d 373, 86 U.S.
App.DD.C. 343, affirmed 71 S.Ct. 795, 341
U.S. 923, 95 L.Ed. 1356.

13. Case or controversy

Justiciable controversy existed in ac-
tion by public employee union attacking
constitutionality of this section and oath
prohibiting public employee from assert-
ing right to strike even though employee
could test validity of this section and
oath at time 4ny action was taken
agninst him because of his violation of
this section or oath. National Ass’'n of
lL.etter Carriers v. Blount, D.C.D.C.1969,
305 1°.Supp. 546, appeal dismissed 91 S.Ct.
7, 400 U.8S. 801, 27 L.Ed.2d 33,

14. Exhaustion of administrative reme-
dies

In absence of allegation that superior
officers put impediments in way of nor-
mal administrative appellate route, dis-
charged air controllers, who had not
shown that administrative appeal they
were entitled to would have been futile
or that available administrative remedies
were faulty or inadequate, were denied a
stay pending appeal from judgment dis-
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missing thelr suit for alleged wrongful
discharge on ground that they had not
exhausted their administrative remedies.
Ogden v. Department of Transp.,, C.A.
Mlich.1970, 430 F.2d 660.

Absent showing that threatened suspen-
sion would be on security grounds rather
than for inveracity in employment appli-
cation, which had also heen suggested,
there was no such ‘‘clearly illegal"” action
threatened as would justify granting ju-
dicial rellef against threatened action hy
Civil Service Commission (now Office of
Personnel Management], to post office
employee who had failed to exhaust ad-
ministrative remedies notwithstanding
employee's contention that Commission
had been ousted of jurisdiction by sec-
tion 7531 et seq. of this title giving Post-
master General discretion to suspend for
security reasons. Leiner v. Rossell, D.C.
N.Y.1954, 121 F.Supp. 27.

Government employee’'s suit to enjoin
readjudication of issue of his loyalty to
government of United States was prema-
ture, under general rule as to exhaustion
of administrative remedies, where only
administrative action taken against him
had been service of “notice of proposed
remova} action”, and there was possibili-
ty that administrative tribunal might
rule favorably on employee's contention
that prior adjudication of issue, under
Ex.0rd.No.10241, fixing different loyalty
standard, was res judicata. Jason v, Al-
ger, D.C.D.C.1952, 104 F.Supp. 653.

15. Persons entitled to maintain action

Even though this section prohibiting
government empioyee from asserting
right to strike contained no sanctions
against public employee union for assert-
ing right to strike, union has standing to
bring action attacking constitutionality
of this section and employment oath ad-
ministered to employees. National Ass'n
of Letter Carriers v. Blount, D.C.D.C.1969,
305 F.Supp. 546, appeal dismissed 91 S.Ct.
7, 400 U.8. 801, 27 L.Ed.2d 33.

18. Res judlcata

Standard imposed by Ex.0rd.No.9835,
which was revoked by Ex.0Ord.No.10450,
set out as a note under this section, au-
thorizing dismissal if “‘reasonable
grounds exist for belief that the person
involved is disloyal” was not the same
standard as that imposed hy Ex.Ord.No.

. 10241 authorizing removal if ‘“there is a

reasonable doubt as to the loyalty of the
person involved”, and fact that Loyalty
Review Board in Civil Service Commis-
ston [now Office of Personnel Manage-
ment] had conciuded in 1950 that reason-
able grounds did not exist for believing
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that employee was distoyal did not pre-
clude reexamination in 19852 hearing on
same charges under standard set up in
Ex.0Ord.No.10241. Jason v. Sumimerfield,
10534, 214 F.2d 273, 94 U.S.App.D.C.197,
certiorari denied 75 S.Ct. 48, 348 U.8. 840,
99 L.Ed. 662.

17. Dlsmissal

Where it was necessary to dismiss gov-
ernment employee’s suit to enjoin readju-
dication of loyalty issue because of his
fajlure to exhaust his administrative rem-
edies, but a serious question was raised
as to whether prior adjudication of loyal-
ty issue, under previous Ex.Ord.No.9&835,
setting  up  different  loyalty standard
than that presently in effeclt under Ex.
0rd.No.1450, set out as a note under his
section, should estop further adjudication
of issue, dismissal would be without
prejudice to plaintiff's right to file an-
other suit, if and when adverse decixion
were rendered in administrative process.
Jason v. Alger, D.C.D.C.1952, 14 F.Supp.
653.

18. Admissibility of evidence

Where Federal Bureau of Investigation,
the Civil Service Commission [now Office
of Personnel Management], and Depart-
ment of State were authorized tu interro-
gate federal employee who was employed
on a conditional basis, subject to charac-
ter and fitness investigation, questions as
tec whether employee was a member of
Communist I’arty, as to whether he had
ever participated in any of its activities,
etc.,, were relevant and within scope of
investigation. 1. 8. v. Marzani, D.C.D.C.
1947, 71 F.Supp. 615, affirmed 168 F.2d
133, affirmed 69 S.Ct. 299, 335 U.S. 895, 93
[..Ed. 431, adhered to on rehearing 69 S.
Ct. 633, 3y6 U.8. 922, 93 L.Ed. 1084.

19. Declaratory judgment

Federal courts could entertain a declar-
atory judgment action brought by federal
government employee against Administra-
tor of the Federal Security Agency, mem-
bers of the Civil Service Commission
{now Officer of Personnel Management],
members of its Loyalty Review RBoard
and members of regional loyalty board
for purpose of (Jdetermining employee’s
right to reinstatement in the government
employ after employvee had been rated in-
eligible without a trial on ground of su-
periors’ belief of employee’'s disloyalty.
Bailey v. Richardson, 1950, 182 F.2d 46, 86
U.S.App.D.C. 248, affirmed 71 S.Ct. 669,
341 U.S. 918, 93 L.Ed. 1352.

In action for declaratory judgment as
to validity of Ex.0Ord.No.9835, which was
revoked by Ex.Ord.No.10450, set out as a
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note under this section, prescribing pro-
cedures for administration of employees'
loyalty program in executive branch of
government and for imjunction against
enforcement of Executive Order, court
would consider whether Executive Order
was violative of Constitution or laws of
United States, but would not review ex-
pediency, desirability, and policy of Ex-
ecutive Order. Washington v. Clark, D.
C.D.C.1948, 84 F.Supp. 964, aftirmed 182
F.2d8 375, 86 U.S.App.D.C. 343, affirmed 71
5.Ct. 795, 341 U.S. 923, 95 L.Ed. 1356.

20, Injunction

Evidence sustained finding that defend-
ants violated preliminary injunction
against concerted efforts directed at work
slow down and willfully failed to supply
medical information required by prelimi-
nary injunction. U. 8. v. Robinson, C.A.
Alaska 1971, 449 F.24 925.

Preliminary injunction restraining air
traffic controllers from continuing to en-
courage or take part in work stoppage or
slow down and requiring them to imme-
diately notify their superior of their
mental and physical condition and to
turnish supporting medical data was not
too vague to be criminally enforced. Id.

Where government had proven a prima
tacie case of illegal work stoppage by air
tratfic controllers employed by Federal
Aviation Agency it was improper to pre-
liminarily enjoin the Agency from taking
any disciplinary action against the con-
trollers based upon the work stoppage. U.
S. v. Professional Air Traffic Controllers
Organization (PATCOQ), C.A.N.Y.1070, 438
F.2d4 79, certiorari denieq 91 8.Ct. 1373,
402 U.8. 915, 28 L.Ed.24 661.

Preliminary injunction restraining 16
local unions representing substantial
number of postal carrier employees in
the District of Connecticut and their offi-
cers, agents, servants and employees from
encouraging or engaging in any - strike
against United States Post Office Depart-
ment [now Upited States Postal Service)
or affecting orderly continuance of opera-
tions of postal service was justified, since
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strike was unlawful remedy at law was
inadequate, U. 8. v. Branch 80 National
Ass'n of Letter Carriers, AFL-CIO,
Stamford, Cona., D.C.Conn.1970, 312 F.
Supp. 619.

Teonessee Valley Authority would suf-
fer irreparable injury as result of picket-
ing or other interference or obstruction
with reference to construction of steam
plant and was therefor entitled to pre-
liminary injunction restraining such
picketing or interference. Tennessee Val.
Authority v. Local Union No. 110 of
Sheet Metal Workers' Intern. Ass'n of
Louisville, Ky., D.C.Ky.1082, 233 F.Supp.
997.

Peaceful picketing for unlawful purpose
will be enjoined. Id.

21, Orders and decisions appealable

Appeal would lie from order staying
administrative action of Federal Aviation
Administration as regards removal and
suspension of air traffic controllers, who
participated in work slow-down pending
disposition of issues in civl) actions seek-
ing permanent injunction. U 8 W
Moore, C.A.C010.1970, 427 F.24d 1020.

22. Affirmance

In action brought by federal employee
in classified civil service seeking an order
directing her reinstatement in govern-
ment employ after her dismissal without
trial because of her superiors’ belief that
there were reasonable grounds to believe
that employee was disloyal to govern-
ment of United States, judgment denying
reinstatement was affirmed by equally
divided court. Bailey v. Richardson,
App.D.C.1851, 71 S.Ct. 689, 341 U.S. 918, 95
L.Ed. 1352

28. Certiorari to Supreme Court

The United States Supreme Court
would grant certiorari to consider validi-
ty of discharge of a former governmental
employee under Ex.Ord.No.10450, set out
as a note under this section, relating to
sensitive positions. Vitarelli v. Seaton,
D.C.1959, 79 8.Ct. 968, 359 U.S. 535, 3 L.
Ed.2d 1012.

§ 7312.

Employment and clearance; individuals removed
for national security

Removal under section 7532 of this title does not affect the right
of an individual so removed to seek or accept employment in an
agency of the United States other than the agency from which re-
moved. However, the appointment of an individual so removed may
be made only after the head of the agency concerned has consulted
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with the Office of Personnel Management.
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The Office, on written

request of the head of the agency or the individual so removed, may
determine whether the individual is eligible for employment in an
agency other than the agency from which removed.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 524; Pub.L. 95-454, Title IX, §
906(a)(2), (3), Oct. 13, 1978, 92 Stat. 1224.

Historical and Revision Notes

United States Code

5 U.S.C. 22-1 (4th and 5th
provisos)

Derivation:

Revised Statutes and Statutes at Large

Aug. 28, 1850, ch, 803, § 1 (4th and 5th
provisos), 64 Stat. 477.

Explanatory Notes

The words ‘“Removal under section 7532
of this title” and “so removed’ are coex-
tenslve with and substituted for ‘termi-
nation of employment herein provided”
and “whose employment has been termi-
nated under the provisions of said sec-
tions”, respectively.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

1878 Amendment. Pub.L. 9545t substi-
tuted “Office of Personnel Management”

for '"Civil Service Commission” and Of-’
fice" for “Commission”.

Effective Date of 1978 Amendment.
Amendment by Pub.L. 95454 effective 90
days after Qct. 13, 1978, see section 907 of
Pub.L. 95454, set out as a note under
section 1101 of this title.

Legislative Hlistory. I'or legislative
history and purpose of Pub.L. 95454, see
1978 T1..8.Code Cong. and Adm.News, p.
2723.

Library References

Officers €25, 71.
United States €36,

C.J.S. Officers and Public Employees §§
34, 108, 111, 117, 120, 146, 148,
C.J.S. United States §§ 36, 37, 62 to 64

Code of Federal Regulations

Department of Defense programs, see 32 CFR 156.1 et seq.
Personnel security, see 5 CFR 732.401 et seq.

§ 7313.

Riots and civil disorders

(a) An individual convicted by any Federal, State, or local court

of competent jurisdiction of—

(1) inciting a riot or civil disorder;
(2) organizing, promoting, encouraging, or participating in a

riot or civil disorder;

(8) aiding or abetting any person in committing any offense
specified in clause (1) or (2); or
(4) any offense determined by the head of the employing
agency to have been committed in furtherance of, or while par-
ticipating in, a riot or civil disorder;
shall, if the offense for which he is convicted is a felony, be ineligi-
ble to accept or hold any position in the Government of the United
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States or in the government of the District of Columbia for the five
years immediately following the date upon which his conviction be-
comes final. Any such individual holding a position in the Govern-
ment of the United States or the government of the District of Col-
umbia on the date his conviction becomes final shall be removed
from such position.

(b) For the purposes of this section, “felony’”’ means any offense
for which imprisonment is authorized for a term exceeding one year.

Added Pub.L. 90-351, Title V, § 1001(a), June 19, 1968, 82 Stat. 235.
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Derlvation: United States Code

5 U.8.C. 833(2)5
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Revision Notes

Revised Statutes and Statutes at Large
Jan. 16, 1883, ch. 27, § 2(2)5, 22 Stat, 404.

Explanatory Notes

The authority of the President to pre-
scribe rules is added ou authority of
former section 633(1), which is carried
into section 3302 of this title.

The words ‘“‘employee in an Executive

substituted for ‘‘person in the public
service” for clarity.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-

Historical Note

Eftective Date. Section 1002 of Pub.L.
90-351 provided that: *“The provisions of
section 1001(a) of this title [enacting this
section] shall apply only with respect to
acts referred to in section 7313(a) (1)-(4)
of title 5, United States Code, as added
by section 1001 of this title [subsec. (a)
(1) to (4) of this section}, which are
committed after the date of enactment of
this title {June 19, 1868].”

Receipt of Benetits Under Laws Provid-
ing Relief for Disaster Victims. Section
1108(e) of Pub.L. 80448, Title XI, Aug. 1,

1068, 82 Stat. 567, provided that: “No
person who has been convicted of com-
mitting a felony during and in connec-
tion with a riot or civil disorder shalil be
permitted, for a period of one year after
the date of his conviction, to receive any
benefit under any law of the United
States providing relief for disaster vie-
tims."”

Legislative Hlistory. For legislative
history and purpose of Pub.L. $0-351, see
1968 U.S.Code Cong. and Adm.News, p.
2312.

Library References

United States &35, 36.

C.J.S. United States §§ 35 to 37, 62 to
64.

SUBCHAPTER III—POLITICAL ACTIVITIES

Historical Note

Commission on Political Actlvity ot
Government Personnel. Pub.L. 89-617,
Oct. 3, 1966, 80 Stat. 868, as amended by
Pub.L. 90-55, July 20, 1867, 81 Stat. 124,
established a Commission on Political Ac-
tivity of Government Personnel to make
a full and complete investigation and
study of the Federal laws which limit or
discourage the participation of Federal
and State officers and employees in polit-

§ 7321.

fcal activity with a view to determining
the effect of such laws, the need for their
revigion or elimination, and an appraisal
of the extent to which undesirable results
might accrue from their repeal., The
Commission was directed to submit a
comprehensive report of its activities and
the results of its studies to the President
and to the Congress on or before Decem-
ber 31, 1967,

Political contributions and services

The President may prescribe rules which shall provide, as nearly
as conditions of good administration warrant, that an employee in
an Executive agency or in the competitive service is not obliged, by
reason of that employment, to contribute to a political fund or to
render political service, and that he may not be removed or other-
wise prejudiced for refusal to do so.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525.

Qn

Derlvation:

agency or in the competitive service’” are ace to the report.

Cross References

President's power to grant exceptio om 8 1
fons fron yrovisions of this on, see section
I section, e sect]

Library References

Klections &=317.

C.J.S. Elections 2! 5
U'nited States &=36, 41. Dions i3 28, 800

C.J.S. United States §§ 36, 37, 41, 62 to
G4,

Code of Federal Regulations
Applicability, ete., see 5§ CFR 733.101 et seq.

Notes of Decisions

Generally 1
Reassignment 8
Right of action 2

1. Generally (w_)unt‘ of his dismissal unless it was in
The of ) violation of this section precluding dis-
e civil service laws placed no restric- missals for political reasons. McDougall
tions on the power of removal from ap- v. . S., 1057, 149 F.Supp. 651 13é Ct.C1
pointive offices, except for refusal to con- 90. . . ‘ A
tribute to political funds or neglect to
render political service. Page v. Moffett 3. Recassignment

C.C.N.J.1898, 85 F. 38.
3 An order of reassignment motivated by

purely political reasons was not lawful

hecause it was violative of former sec-
A dismissed civil servant of federal tion 633 of this title [now this section).

government has no right of action on ac- Schmidt v. U. S, 981, 145 Ct.Cl. 632.

§ 7322. Political use of authority or influence; prohibition

The P.resident may prescribe rules which shall provide, as nearly
as conditions of good administration warrant, that an employee in
an .E?cecutive agency or in the competitive service may not use his
official authority or influence to coerce the politieal action of a per-
son or body.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525.

2. Right of action

Historical and Revision Notes

United States Code

5 U.8.C. 633(2)8 (1st sen-
tence)

Revised Statutes and Statutes at Large
Jan. 16, 1883, ch. 27, § 2(2)6, 22 Stat. 404.
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Explanatory Notes
The authority of the President to pre- substituted for ‘“person in sald service”
scribe rules is added on authority of for clarity.

former section 633(1), which is carried Standard changes are made to conform
into section 3302 of this title. with the definitions applicable and the
The words ‘“‘employee in an Executive style of this title as outlined in the pref-

agency or in the competitive service'” are ace to the report.
Croas References
President's power to grant exceptions from provisions of this section, see section 3302
of this title.
Library References

C.J.8. Elections §§ 328, 356.
C.J.8. United States § 42.

Elections €&=317.
United States €&=45.

§ 7323. Political contributions; prohibition

An employee in an Executive agency (except one appointed by the
President, by and with the advice and consent of the Senate) may
not request or receive from, or give to, an employee, a Member of
Congress, or an officer of a uniformed service a thing of value for

Ch. 73 POLITICAL

Notes of

Construction with other laws 1
Exhaustion of administratlve remedies 2

1. Construction with otl.er laws

This sectlon providing that an em-
ployee in an Executive agency may not
request or receive from, or give to, an
employee, a thing of value for political
purposes, is not part of the Hatch Act,
Act Aug. 15, 1878, c. 287, § 6, 18 Stat.
169, and ruling of Civil Service Commis-
sion [now Office of Personnel Man-
agement] that the director had not vio-
lated section 7324 of this title, which is
part of the Hatch Act, by making availa.
ble to his subordinate federul employees
bhanquet tickets for a candidate of a local
Puerto Rican political party did not con-
trol the decisipn on the charge that the
director violated this section which pro-
hibited requesting or receiving or giving
to an employee a thing of value for po-

ACTIVITIES 5 §7324 "

Decisions

litical purposes. Soldevila v. Secretary
of Agriculture of U. 8., C.A.Puerto Rico
1975, 512 F.24 427.

2. Exhaustion of administrative remedies -

Where Civil Service Commission [now
Office of Personnel Management) was not
directly bound by its previous ruling
that federal employee had not violated
section 7324 ot this title, by making
available to his subordinate federal em-
ployees banquet tickets for a local Puerto
Rican party candidate and the employee
had not exhausted his administrative
remedies when he bhrought suit against
Secretary of Agriculture to enjoin his
discharge for alleged violation of this
section prohibiting a federal employee
from requesting or receiving from or giv-
ing to an employee a thing of value for
political purposes, preliminary injunction
enjoining the discharge was improper.
Soldevila v. Secretary of Agriculture of
U. 8., C.A.Puerto Rico 1875, 512 F.2d 427.

political purposes. An employee
removed from the service.

who violates this section shall be

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525.

Historical and

United States Code
5 U.8.C. 1180

Dertvation:

Revision Notes

Revised Statutes and Statutes at Large
Aug. 15, 1878, ch. 287, § 6, 19 Stat. 169.

Explanatory Notes

The words “An employee of an Execu-
tive agency (except one appointed by the
President, by and with the advice and
consent of the Senate)” are substituted
for “Any executive officer or employee of
the United States not appolinted by the
President, with the advice and consent of
the Senate,” because of the definitions in
sections 105 and 2105. The words ‘an
employee, a Member of Congress, or.an
officer of a uniformed service” are sub-
stituted for “any other officer or em-
ployee of the Government”. In the last
sentence, the word ‘‘removed’ is substi-
tuted for “‘at once discharged’” because of

the provisions of the Lloyd-LaFollette
Act, 37 Stat. 555, as amended, and the
Veterans' Preference Act of 1844, 58 Stat.
387, as amended, which are carried into
this title.

The criminal penalty appearing in the
last 25 words of section 6 of the Act of
Aug. 15, 1876, is omitted as superseded
by sections 602 and 607 of title 18.

Standard changes are made to conform
with the definitions applicable and the
style of this title as ontlined in the pref-
ace to the report.

Cross References

Employees to be removed from competitive service oniy for cause, see section 7501 ot

this title.

Library

Elections &=317.
United States €&=45.

References

C.J.S. Elections §§ 329, 356.
C.J.8. United States § 42.
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§ 7324.

Influencing elections; taking part in political cam-
paigns; prohibitions; exceptions
(a) An employee in an Executive agency or an individual employed
by the government of the District of Columbia may not—

(1) use his official duthority or influence for the purpose of
interfering with or affecting the result of an election; or

(2) take an active part in political management or in politi-
cal campaigns.

For the purpose of this subsection, the phrase “an active part in po-
litical management or in political campaigns” means those acts of
political management or political campaigning which were prohibit-
ed on the part of employees in the competitive service before July
19, 1940, by determinations of the Civil Service Commission under
the rules prescribed by the President.

(b) An employee or individual to whom subsection (a) of this
section applies retains the right to vote as he chooses and to express
hig opinion on political subjects and candidates.

(c) Subsection (a) of this section does not apply to an individual
employed by an educational or research institution, establishment,
agency, or system which is supported in whole or in part by the Dis-
trict of Columbia or by a recognized religious, philanthropic, or cul-
tural organization.

(d) Subsection (a)(2) of this section does not apply to—

(1) an employee paid from the appropriation for the office of
the President;
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(2) the head or the assistant head of an Executive depart-

ment or military department;

(3) an employee appointed b
advice and consent of the Sena

y the President, by and with the
te, who determines policies to be

pursued by the United States in its relations with foreign pow-
ers or in the nationwide administration of Federal laws;

(4) the Mayor of the Distri

ct of Columbia, the members of

the Council of the District of Columbia, or the' Chairman of tbe
Council of the District of Columbia, as established by the Dls'-
trict of Columbia Self-Government and Governmental Reorgani-

zation Act; or

(5) the Recorder of Deeds of the District of Columbia.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525; Pub.L. 93-268, § 4(a),

Apr. 17, 1974, 88 Stat. 87.

Historical and Revision Notes

Derivation: United States Code

(a) 5 U.S.C. 118i(a) (1st 2 sen-
tences)

5 U.8.C. 118k-3 (1st 33
words)

5 U.S.C. 1181 (less applica-
bility to 5 U.8.C. 118k)

(b) 5 U.S.C. 118i(a) (3d sen-
tence)

(¢) 5 U.S.C. 118k-1 (less appli-
cability to 5 US.C. 118k)

(d) 5 U.8.C. 118i(a) (4th sen-
tence)
5 U.S.C. 118k-3 (less 1st 33

words)

Revised Statutes and Statutes at Large

Aug. 2, 1839, ch. 410, § 9(a) (1st 2 sen-
tences), 53 Stat. 1148.

Mar. 27, 1942, ch. 1988, § 701, 56 Stat. 181

July 19, 1840, ch. 640, § 4 “Sec. 14 (1st 33
words)", 54 Stat, 771

July 19, 1840, ch. 840, § ¢ “‘Sec. 15 (less
applicability to § 12 of the Act of Aug.
2, 1939, added July 18, 1840, ch. 640,
§ 4, 5+ Stat. 767)", 5+ Stat. 77L

Aug. 2, 1039, ch. 410, § 9(a) (3d sen-
tence), 53 Stat. 1148.

July 18, 1940, ch. 640, § 2, 54 Stat. 767,

Oct. 24, 1942, ch. 620 “Sec. 21 (less ap-
plicability to § 12 of the Act of Aug.
2, 1939; added July 19, 1640, ch. 640,
§ 4, 5+ Stat. 781)", 56 Stat. 986.

Aug. 2, 1939, ch, 410, § 9(a) (4th sen-
tence), 53 Stat. 1148.

July 19, 1840, ch. 840, § 4 “Sec. 14 (less
1st 33 words)”, 54 Stat. 771,

Explanatory Notes N

In subsection (&}, the words “July 19,
1940 are substituted for “at the time this
section takes effect’”. The amendment
made by the Act of Mar. 27, 1942, is
omitted because it expired Mar. 31, 1947,
under section 1501 of that Act, as added
June 29, 1846, ch. 528, § 1, 60 Stat. 345,
50A U.S.C. 645.

In subsection (¢), the reference in the
Act of Oct. 24, 1942, to section 2 of the
Act of Aug. 2, 1939, is omitted as that
gection was repealed by the Act of June
03, 1948, ch. 645, § 21, 62 Stat. 867, and is
now covered by section 585 of title 18.

In subsection (d), the exception for the

President and Vice-President of the Unit-
ed States is omitted as unnecessary, as

they are not ~employees’ uander the defi-
nition in section 2105 in subsection
(d)(2), the words ‘“or military depart-
ments" are inserted to preserve the appli-
cation of the source law. Before enact-
ment of the National Security Act
Amendments of 1949 (63 Stat. 578), the‘
Department of the Army, the Department
of the Navy, and the Department of the
Air Force were Executive Departments.
The National Security Act Amendments
of 1949 established the Department of De-
fense as an Executive Department includ-
ing the Department of the Army, the De-
partment of the Navy, and the Depart-
ment of the Air Force as military depart-
ments, not as Executive departments.
However, the source law for this subsec-
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tion, which was in effect in 1848, re-
mained applicable to the head or assist-
ant head of a military department by
virtue of section 12(g) of the National
Security Act Amendments of 1849 (63
Stat. 591), which is set out in the revis-
er's note for section 301.

Standard changes are wmade to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

1974 Amendment. Subsec. (d)(4).
Pub.L. 93-288 substituted *“the Mayor of
the District of Columbia, the members of
the Council of the District of Columbia,
or the Chairman of the Council of the
District of Columbia, as established by
the District of Columbia Self-Government

ACTIVITIES 5 §7324

Note |
and Governmental IReorganization Act”.
for “the Commissioners of the District
of Columbia”,

Commissloner of District of Columbia
and Members of District of Columbia
Council Exempted from Prohibitions.
Section 4(b) of Pub.L. 93-268 provided
that: “Notwithstanding any other provi-
sion of law, the provisions of section
7324(a) (2) of titie 5, United States Code
[subsec. (a)(2) of this section], shall not
be applicable to the Commissioner of the
District of Columbia or the members of
the District of Columbia Council (includ-
ing the Chairman and Vice Chairman), as
established by Reorganization Plan Num-
bered 3 of 1967 [set out in the Appendix
to this title).”

Cross References

Political activities of state and local officers and employees, see section 1501 et seq.

of this title.

Library References

Elections €317,
United States €=45.

Notes of

Abstention doctrine 138

Administrative review 11

Administrative rullngs, opinions and in-
terpretations 7

Constitutionality 1

Construction with other laws 2

Effective date 4

Employees allowed to participate In poli-
tics 9

Federal court jurisdiction 12

Injunction 17

Judicial notice 16

Jurisdiction of federal court 12

Persong entitled to maintain action 14

Persons liable 15

Political activities prohibited 10

Power of Congress 5

Purpose 8

Regulations €

Role of Commission or Office 8

Rules and regulations 8

Standing to sue 14

1. Constitutionality

Prohibition of this sectinn against fed-
eral employees taking ‘‘an active part in
political management or in political cam-
paigns” was neither unconstitutionally
vague nor fatally overbroad. U. 8. Civil
Service Commission v. National Ass'n of
Letter Carriers, AFL-CIO, Dist.Col.1873,
93 8.Ct. 2880, 413 U.8. 548, 37 L.Ed.2d 796.

C.J.S. Elections §§ 329, 3536.
C.J.8. United States § 42.

Decisions

Congress has power to enact, in plain
and understandable language, this section
forbidding activities such as organizing
political party or club, actively partici-
pating in fund raising activities for par-
tisan candidate or political party, becom-
ing partisan candidate for or campaign-
ing for elective public office, actively
managing campaign of partisan candidate
for public office, initiating or circulating
partisan nominating petition or soliciting
votes for partisan candidate for public
office, or serving as delegate, alternate or
proxy to political party convention; nei-
ther 1L.8.C.A.Const. Amend. 1 nor any
other provision of Constitution invall-
dates law barring such partisan political
conduct by federal employees. Id.

Congress may regulate the political
conduct of government employees within
reasonable limits, though the regulation
trenches to some extent upon unfettered
political action, the extent of regulation
lying primarily with Congress, and courts
will interfere only when such interference
passes beyond the general existing con-
ception of governmental power, as devel-
oped from practice, history, and changing
education, social and economic conditions.
United Dublic Workers of America (C.I.
0.) v. Mitchell, 1847, 87 S.Ct. 536, 330 U.8.
75, 91 L.Ed. 754

T.5U.S.C.A. §§ 7101 to 8500—5 85
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Provision in former section 1181 of this
title [now this section] forbidding offi-
cers and employees in the executive
branch of the federal government, with
exceptions, from taking any active part
in political management or in political
campaigns, under penalty of immediate
removal was constitutional as applied to
industrial worker whose cemoval from of-
fice was ordered hecause of his activities
during his free time as a ward executive
committeeman and a worker at the polls.
1d.

Former section 118i of this title [now
this section] was constitutional. Gray v.
Macy, 1).C.Or.1965, 239 F.Supp. 638, re-
versed on other grounds 358 F.2d 742.

2, Construction with other laws

Civil Service Commission’s [now Office
of Dersonnel Management's) regulation
exempting participation in political cam-
paigns as or on hehalf of independent
candidate in partisan election for local
office in District of Columbia from other-
wise applicuble prohibitions of this »sec-
tion did not fall within exemption from
notice and comment proceedings uader
section 533 of this title, granted to rules
relating to agency management or per-
sonnel, in view of fact that outside indi-
viduals were substantially affected by
such regulation. Joseph v. U. S. Civil
State Service Commission, 1977, 554 IM.2d
1140, 180 U.S.App.D.C. 281.

Regulation of Civil Service Commniission
[now Office of Tersonnel Management}
under former section 118m of this title
[now section 7327(h) of this title] that
federal employees, who resided in certain
named municipalities and political subdi-
visions are excepted from prohibitions of
former section 118i of this title [now this
section] subject to conditions that em-
ployees shall not neglect official duties
or engage in nonlocal partisan political
activities, and that they shall not run for
local office as candidates representing
political parties or becolne involved in
political management in connection with
campaign of party candidate for office,
and that they shall run as independent
candidates did not authorize the kind of
jnterference with elections prohibited by
tormer section 118i of this title restrict-
ing political activity of employees of ex-
ecutive branch of federal government.
Democratic State Central Committee for
Montgomery County, Md. v. Andolsek, D.
C.Md.1986, 249 F.Supp. 1009.

When procedures have heen complied
with, discharge of officer for pnlitical ac-
tivities forbidden by former section 118i
of this title [now this section] was dis-

EMPLOYEES
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charge for such ‘‘cause as will promote
efficiency of service” under former sec-
tion 803 of this title (now section 7312 of
this title]. HKrown v. Macy, D.C.La.1863,
222 . Supp. 639, affirmed 340 ¥.2d 115.

3. Purpone

In enacting prohibition against federal
employees taking “an active part {n po-
litical manngement or in political cam-
paigns" judged with reference to preex-
isting Civil Service Commission {now Of-
fice of Personnel Management] determi-
nations, Congress intended to deprive
Commission  of rule-making power in
wense of exercising subordinate legislative
role in fashioning a more expansive defi-
nition of kind of conduct that would vio-
jate prohibition agalnst taking active
part in political management or political
campaigns. U, 8. Civil Service Commis-
sion v. National Ass'n of Letter Carrlers,
AFL-CIO, Dist.Cul.1073. 93 S.Ct. 2880, 413
U8, 348, 37 L.Ed.2d 796.

'he Hatch Act was enacted pursuant to
a twofold congressional purpose, to pro-
tect tenure of government employees by
taking political activity out of the em-
ployment, promotion, and dismissal of
government employees, and to take gov-
ernment employees out of political activi-
ty. United Federal Workers of America
(C.1.O.) v, Mitchell, D.C.D.C.1844, 56 F.
Supp. 621, affirmed 67 S.Ct. 556, 330 .S
75, 01 L.Ed. 754

4. Effective duate

While the Hatch Act became effective
immediately upon its approval by the
Tresident, and ignorance or misapprehen-
sion afford no legal justification, as a
practical matter, however, there was nu
initiation of dismissal proceedingx~
against all whom its approval caught in
A state of possible technical violation,
1940, 39 Op.Arty.Gen. 402,

5. Power of Congress

Congress may limit the full range of
politieal activities which a federal em-
ployee might, without jeopardizing his
employment, otherwise engage in. Hol-
den v. Finch, 1971, 446 17.2d 1311, 144 U.
S.App.1.C. 310.

6. Rules and regulations

Iedernl regulations specifying conduct
of federal employees prohibited or per-
mitted under this section were not imper-
missibly vague. U. 8. Civil Service Comni-
mission v. National Ass’'n of Letter Car-
riers, AFL-CIO, Dist.C0l.1973, 93 S.Ct.
2880, 413 U.S. 548, 37 L.Ed.2d 7986.
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Civil Service Commission [now Office
of Personnel Management) was to per-
form Its role under this section within
Iinits of adminfstrative restatement of
Civil Service Rule I law, moditied to ex-
tent necessary to reflect provisions of
1939 and 1940 amendments to former sec-
tion 1181 {now this section]). Id.

Civil Service Commission’'s [now Office
of DPersonnel Management's) regulation
exempting participation in political cam-
palgns ax or on behalf of independent
candidate in partisan election for local
office in District of Columbia from other-
wise applicable prohibitions of this sec-
tion was a legislative rule, and Commis-
slon's fallure to comply with notice and
comment procedures of Administrative
Procedure Act, sections 551 et seq. and
701 et seq. of thiy title, when it promul-
gated such regulation rendered regulation
invalid, Joseph v. U. 8. Civil State Ser-
vice Commission, 1977, 55¢ F.2d 1140, 180
U.S.App.D.C. 281.

Police department rule restricting po-
lice officers from interfering or using in-
fluence of their office for political rea-
so0ns was not unconstitutional as being
impermissibly vague. Paulos v. Breler,
D.C.Wis.1074, 371 F.Supp. 523, affirmed
507 F.2d 1383.

DPolice department rule stating that
members of department shall not {nter-
fere or use influence of their office for
political reasons was not unconstitutional
for overbreadth. Id.

7. Administrative rulings, opinions and
interpretations

In enacting prohibition against federal
employees taking ‘“an active part in po-
litical management or political cam-
paigns' judged with reference to preex-
isting Civil Service Comumission {now Of-
fice of I’ersnnne! Management]} determi-
natlon, Congress intended administrative
restatement of Civil Service Rule I law,
modified to extent necessary to reflect
provisions of 1939 and 1940 amendments
to former section 118{ [now this section]
themselves, to serve as congressional def-
inition of general proscription against
partisan activities. TU. 8. Civil Service
Commission v. National Ass'n of Letter
Carriers, AFL-CIO, Dist.Col.1873, 83 8.Ct.
2880, 413 U.S. 548, 37 L..Ed.2ad 796.

The kubmitted cases iavolved disputed
questinng of fact determinahble by the
Secretary of the Interior and did not in
their current stage warrant an opinion
hy the Attorney General whether the ac-
tivitles of the affected employees came
within the inhibition of this section.
1840, 39 Op.Atty.Gen. 482,

5 § 7324
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I'he practice of lssuing informal inter-~
pretations of the Hatch Act has been dis-
continued, but the rulings previously
made are not revoked. 1940, 39 Op.Atty.
Gen. 4486.

ACTIVITIES

The heads of the departments are au-
thorized to request opinions upon ques-
tions arising under the Hatch Act, but it
is not intended to countenance a contin-
ued and unlimited submission of ques-
tions raised or doubts entertnined merely
Ly particular employees. Id.

8. Role of Commisslon or Office

In enacting this section, Congresy ex-
pected Civil Service Commission [(now Of-
tice of P’ersonnel Management] to contin-
ue its accustomed role with respect to
federal employees. 1. S. Civil Service
Commission v. National Ass’n of Letter
Carriers, AFL-CIO, Dist.Col.1973, 83 8.Ct.
2880, 413 U.S. 548, 37 I..Ed.2a 706,

9. Employees allowed to participate in
politics

Former section 1181 of this title [now
this section] was not applicable to mem-
hers of the National Guard ordered into
the service of the United States under
the Public Nesolution of August 27, 1840.
1941, 40 Op.Atty.Gen. 103.

Former section 1181 of this title [now
this section} did not prohibit ambassa-
dors and ministers from taking an active
part in political campaigns, 1940, 38 Op.
Atty.Gen. 308,

10. Political activities prohiblted

This section forbids activities such as
organizing politieal party or club, active-
ly participating in fund raising activities
for partisan candidate or political party,
becoming partisan candidate for or cam-
palgning for elective public office, active-
Iy managing campaign of partisan candi-
late for public office, initiating or circu-
lating partisan nominating petition or so-
liciting votes for partisan candidate for
public office, or serving as delegate, al-
ternate or proxy to political party con-
vention. U. 8. Civil Service Commission
v. National Ass'n of Letter Carriers,
AFL-CIO, Dist.Col.1073, 93 S.Ct. 2880, 413
17.8.548, 37 L.Ed.2d 796.

Within meaning of Civil Service Com-
niission [now Office of Personnel Man-
agement) regulation exempting participa-
tion in political campaigns as or on be-
halt of an independent candidate in a
purtisan election for local office in the
District of Columbia from the otherwise
applicable prohibitions of this section, a
“partisan election” must be an election
wherein at least one candlidate represents
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a party which fielded candidate in the
last presidential election. Joseph v, U. 8.
Civil Service Commission, 1977, 534 F.2d
1140, 180 U.S.App.D.C. 281

This section interdicts only active par-
ticipation in political management and
political campaigns and not expressions,
public or private, as to public affairs,
personalities and matters of public inter-
ext, not an objectlve of party action,
Peale v. U. 8., D.C.I11.1971, 328 I.Supp.
183.

Termination of federal civil service em-
ployment may be effected for partisan
political activities but not for nonparti-
san political activities. Id.

Director of United States Public Hous-
ing Administration [now Secretary of
Housing and Urban Development] had no
authority to prohiLit use of “eommunity

.room” in housing project as a polling

place, and use of such room as a polling
place did not violate former section
118i(a) of this title [now this section],
and its selection by appropriate county
and municipal authorities wasx not an
abuse of discretion. Jones v. Middlesex
County Bd. of Elections, D.C.N.J.1966, 259
.Supp. 931

That government employee mailed to
newspaper, which printed letter, an iso-
lated unsolicited letter recommending the
defeat of a certain partisan candidate for
state office was not, in absence of a show-
ing that employee was actively engnging
or participating in political campaign, a
violation of prohibition on government
employees' active participation in politi-
cal management or political campaigns.
wilson v. U. 8. Civil Service Commission,
P.C.D.C.1955, 136 F.Supp. 10+

Where plaintiff was placed in war
service position by conditional transfer,
subject to subsequent investigation, and
thereafter Civil Service Commission [now
Oftice of Personnel Management) deter-
mined that there was a reasonable doubt
as to plaintiff’s loyalty and that there-
fore he was not qualified under control-
ling regulation to obtain a war service
appointment because of hix membership
and activities in an alleged communist-
dominated organization, plaintiff's remov-
al trom office was not a violation of
former section 1181 of this title (now thixs
section), providing that federal employees
shall retain right to express their opin-
fons on all political subjects to same ex-
tent as other citizens. Friedman V.
Schwellenbach, D.C.D.C.1946, 65 F.Supp.
254, affirmed 159 F.2d 22, certiorari de-
nied 67 8.Ct. 979, 330 U.S. 838, 91 L.Ed.
1285, rehearing denied 67 S.Ct. 1302, 331
U.8. 865, 91 L.Ed. 1870.
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A letter written by a government em-
ployee gives the impression that he was
actively engaged in matters pertaining to
political campaigns and upon investiga-
tion it was found that this was not true;
that the employee was given to finding
tault and to offering unsolicited advice;
that his proclivities in this respect ex-
tended to political affairs; bhut that the
net result was only embarrassment to
certain friends and acquaintances; under
these circumstances the writing of the
letter constituted no wmore than an ex-
pression of opinion, which is permitted
by this section. 1945, 40 Op.Atty.Gen.
405.

The Hatch Act, forbidding poiitical ac-
tivity by federal employees, does not ap-
ply to the acceptance and holding of A
local office to which an employee was
elected without heing a candidate, his
name not appearing on the ballot but
being written in by the voters. 1840, 39
Op.Atty.Gen. 423.

11. Admlnistrative review

Under executive regulation proscribing

termination of federal employees in the-

classified service, including probationers,
based on “political discrimination except
as required by law,” engaging in politi-
cal activity of the kind banned by this
section exposex clvil service employees,
probationary or permanent, to lawful dis-
charge; however, it does not mesan that
such employees may, for expression and
assoclation of an essentially political na-
ture although not in the familiar context,
have their employment terminated, at
least without right to have matter heard
and determined on appeal to the Civil
Service Commission [now Office of Per-
sonnel Management), Holden v. Finch,
1071, 448 F.2d 1311, 144 U.8.App.D.C. 310.

12, Federal court jurisdiction

Issues presented in action brought by
District of Columbia city council mem-
hers and District of Columbia residents
employed by federal government, chal-
lenging procedural and substantive valid-
ity of Civil Service Commission's [now
Ofttice of Personnel Management's] regu-
lation exempting participation in political
campaigns as or on behalf of independent
candidate in partisan election for local
office in District from otherwise applca-
hle prohibitions of this section were
within competence of federal court. Jo-
seph v. U. 8. Civil Service Commission,
1977, 55¢ 1.2d 1140, 180 U.S.App.D.C. 28L

Neither section 1983 of Title 42, nor
former sections 1181 {now this section]
and 118k of this title, nor Low Rent
Housing Act, former section 1401 et seq.
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of Title 42, nor former section 1008 of
this title affording judicial review of ac-
tion of federal governmental agency re-
sulting in legal wrong to the person, nor
rections 1331 and 1332 of Title 28 confer-
ring jurisdiction on basis of amount in
controversy and federal question or di-
versity of citizenship gave district court
subject matter jurisdiction of action by
candidate at municipal election to re-
straln use of community room in low rent
housing facllity as polling place. Jones
v. Middlesex County Bd. of Elections, D.
(C.N.J.1968, 258 F.Supp. 469.

18. Abstentlon doctrine

Where “Little Hatch Act” provision of
municipal charter contained apparently
broad language which had not been lim-
ited in any way by regulation, adminis-
trative interpretation or state court deci-
sion, and record disclosed no attempt to
obtain such clarification, and where there
were possibilities of reasonable construc-
tion which would limit broad language
attacked, federal district court would ab-
stain from acting upon complaint for
declaration of unconstitutionality and
for injunctive relief. Mining v. Wheeler,
D.C.Mo0.1974, 378 F.Supp. 1115.

14. Persons entitled to malntain actlon

District of Columbia city council mem-
bers who had not faced independent op-
position in prior elections, but who al-
leged that they would probably seek re-
election, had standing to challenge Civil
Service Commission’s [now Office of Per-
sonnel Management’s) regulation exempt-
ing participation in political campalgns
as or on behalf of independent candidate
in partisan election for local office in
district from otherwise applicable prohi-
bitions of this section, in view of fact
that contingencies upon which anticipated
injury depended, that council mem-
bers would seek reelection and would be
opposed by independent candidates who
recelved active support from at least
one federal employee, were not subject to
strong counterpresumptions, and in view
of fact that there was real and immediate
threat of independent opposition to coun-
cil members’ reelection. Joseph v. U. 8.
Civil State Service Commission, 1977, 534
F.2d 1140, 180 U.8.App.D.C. 281,

Individual federal clvil service em-
ployees, who joimed with union in action
to test validity of the Hatch Act and
who were elther improperly prevented
from engaging in political activity it the
Hatch Act were unconstitutional or pro-
hibited from such activity if the Hatch
Act were valld, had sufficient interest to
glve them right to maintain sult to test

5 §7324
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its constitutionality regardless of whether
union could maintain action in a repre-

sentative capacity. United Federal Work-

ers of America (C.1.O.) V. Mitchell,

D.C.D.C.1844, 56 F.Supp. 821, aftirmed 67

S.Ct. 556, 330 U.8. 75, 91 1.Ed. 75,

15. Persons liable

The Civil Service Commigsion [now Of-
fice of l’ersonne! Management), although
not expressly charged by the Hatch Act
with enforcement of its provisions, 18
sufficiently charged under executive or-
ders and rules and by provisions of
the Hatch Act with responsibility to
dismiss violators as to warrant the nam-
ing of members of Commission as parties
defendant in an action to test constitu-
tionality of the Hatch Act and to enjoin
its enforcement hrought by civil service
employees. United Federal Workers of
America (C.1.0.) v. Mitchell, D.C.D.C.
1844, 56 F.Supp. 621, affirmed 87 S.Ct. 556,
330 U.S. 75, 81 L.Ed. 754

ACTIVITIES

18. Judicial notice

In action challenging validity of Civil
Service Commission’s [now Office ot Per-
sonnel Management's] regulation exempt-
ing participation in political campaigns
as or on behalf of independent capdidate
in partisan election for local office in
District of Columbia from otherwise ap-
plicable prohibitions of this section, dis-
trict court would take judicial notice of
certain verifiable, indisputable facts with
respect to number of independent candi-
dates in prior local district elections in
an effort to determine if city council
members had established threat of injury
sufficient to confer standing to challenge
regulation. Joseph v. U. S. Civil Service
Commission, 1977, 554 I°.2d 1140, 180 1.8.
App.D.C. 281

17. Injunction

Testimony of State Director of Farmers
Home Administration for Puerto Rico
and Virgin Islands that he and his fami-
ly and particularly his daughter were
psychologically troubled by his potential
Qischarge, that he would have to resign
from an elective post as member of
hoard of directors of federal employees’
credit union and that he would not be
able to get other federal or state employ-
ment during his removal from office
was not sufticient showing of irrepar-
able harm to warrant a preliminary in-
junction enjoining the Secretary of Agri-
culture from dismissing the Director
pending a final administrative decision
on the Director's alleged violations of
this section. Soldevila v. Secretary of
Agriculture of U. 8, C.A.Puerto Rico
1975, 512 F.2d 427.

89



S TR

=)

3

PR

EEEEErEs

o R e

5 §7325

Note |

§ 7325.

Penalties
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An employee or individual who violates section 7324 of this title
shall be removed from his position, and funds appropriated for the
position from which removed thereafter may not be used to pay the

employee or individual.

However, if the Merit Systems Protection

Board finds by unanimous vote that the violation does not warrant
removal, a penalty of not less than 30 days’ suspension without pay
shall be imposed by direction of the Board.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 526 Pub.L. 96-564, § 2(a)(44),

Aug. 14, 1979, 93 Stat. 384.

Historical and Revision Notes

United States Code

5 U.8.C. 118i(b) (less last
proviso, and less last
sentence)

Derlvatlon:

Revised Statutes and Statutes at Large

Aug. 2, 1939, ch. 410, § 9(b), 53 Stat. 1148,

Aug. 25, 1950, ch. 84, § 1 ‘“Sec. 8(b)
(less last proviso, and less last sen-
tence)", 64 Stat. 475.

Oct. 5, 1862, Pub.L. 87-753, 76 Stat. 750.

Explanatory Notes

The word “removed” is substituted for
sremoved immediately” hecause of the
provisions of the Veterans' Dreference
Act of 1044, 58 Stat. 387, as amended,
which is carried into this title. The
words “or office” are omitted as included
in “position”. The words “by any Act of
Congress' are omitted as unnecessary.

Standard changes are made to conform
with the definitions applicahble and the
style of this titie as outlined in the pref-
ace to the report.

1979 Amendment. Pub.L. 98-54 substi-
tuted “Merit Systems Protection Board"
for “Civil Service Commission” and
“Board” for ‘“‘Commission”.

Effectlve Date of 1979 Amendment.
Amendment by Pub.L. 86-5¢ effective Ju-
ly 12, 1079, see section 2(Db) of Pub.L. 96~
54, set out as a note under section 305
of this title.

T.eglslative Hlstory. For legislative
history and purpose of Pub.L. 96-54, see
1970 U.S.Code Cong. and Adm.News,
p. —.

BRNSTP

Ch. 73

branch of the federal government, with
exceptions, from taking any active part
in political management or in political
campaigns, under penalty of immediate
removal was constitutional as applied to
industrial worker whose removal from of-
fice was urdered because of his activities
during his free time as & ward executive
committeeman and a wo.ker at the polls.
United Public Workers of America (C.I.
0.) v. Mitchell, 1947, 67 8.Ct. 556, 330 U.S.
73, 91 L.Ed. 754,

2, Duty of employees

Generally, at least, it ix the duty of
persons who conceivably may come with-
in the terms of inhibitions in statutes
such a= the Hateh Act to shape their
conduct %o ag to avoid raising questions
of the applicability to them of the statu-
tory penalties. 1840, 39 Op.Atty.Gen. 4i6.

3. Positlons from which employees may
be removed

Former section 118i(b) of this title
[now this section) required the removal
of an employee from the civil service po-
sition or office which he was holding st
the time his violation of former section
118i(a) of this title [now section 7324 of
this title was established despite the fact
that this position might be different one
trom that held at the time the violation
occurred and it was Immaterial whether
the second civil service position had been
obtained by transfer, promotion or reap-
pointment. 1847, 40 Op.Atty.Gen. 545

4. Subsequent federal employment

An employee is not forever debarred
frum securing employment in the federal
government and he will be prevented

POLITICAL
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order to give him opportunity for cross-
examination. Brown v. Macy, C.ALa ~
1065, 340 1°.2d 115.

ACTIVITIES

Where Civil Service Commission [now
Office of Dersonnel Management] com-
menced discharge proceedings against
veterans’ preference eligible United Statex
Post Office [now United States DPost-
al Service] employee based on alleged po-
litical activity in violation of former sec-
tion 118i of this title [now section 7324 of
this title] Commission was required to
give to him kind of notice and hearing
he would have been accorded under Vet-
erans’ Preference Act, former section 851
et seq. of this title, in other cases involv-
ing serious disciplinary action, and veter-
an could not hava been restricted to pro-
cedures traditionally applied by Commis-
sion to Hatch Act cases. Flanagan v.
Young, 1935, 228 F.2d 466, 97 U.S.App.D.C.
119.

The Attorney General concurred in
the conclusion of the Solicitor, Depart-
ment of the Interior, that an employee
charged with violation of former section
1181 of this title (now section 7324 of
this title] should have been given notice
and an opportunity to be heard. 1940, 39
Op.Atty.Gen. 462.

7. Federal court jurisdiction

Where Civil Service Commission [now
Office of Personnel Management) issued
final order finding federal employee
puilty of violation of Hatch Act and or-
dering his suspension, employee had no
further effective remedy, and district
court had jurisdiction to entertain action
for declaratory relief, Wilson v. U. 8,
Civil Service Commission, D.C.D.C.1855,
1368 F.Supp. 104,

Cross Beferences only from thereafter obtaining the posi-

tion or office from which he was re-
moved. 1847, 40 Op.Atty.Gen. 545. 8. Indlspensable parties

T LT
e
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Report to President on fndividuals on whom Office of Personnel Management has im-
posed penalty under this section, see section 1308 of this title.

preae

Individual members of Civil Service
8. Time of removal Commission [now Office of Personnel
Postponement of the date of removal of Manggement) were indispensable parties
an employvee merely for the purpose of to proceeding on petition for review of
allowing leave would not conform with Commission's order suspending deputy
the mandate of former section 1181 of collector for an alleged violation of
this title {now this section] that an em- Hatch Aet.  Martucei v, Mayer, C.A.Pa.
ployee violating its provisions shall be 1954, 210 I".2d 2539.
immediately removed. 1840, 39 Op.Atty.

Gen. 506. 9. Welight and sufficiency of evidence

Library References

Tme—

Lo

C.J.8. Elections § 355.
C.].8. Officers and Public Employees 11
46, 48.

Klections €&=323.
Officers &=30.

e

E]

Notes of Decisions

Subsequent federal employment 4
Time of removal 5§
Weight and sufficlency of evidence 9

Constitutionality 1

Duty of employees 2

Federal court jurisdiction 7

Hearing and notice 6

Indispensable parties 8

Jurisdiction 7

Notice 6

Positions from which employees may be
removed 3

Scope of judiclal review 10

Substantial evidence did not exist to
support findings of Civil Service Commis-
sion [now Office of T’ersonnel Manage-
ment] which discharged postal clerk for
who made no attempt to secure attend- alleged violation of former section 1181
ance of persons whose affidavits had of this title [now section 7324 of this ti-
been supplied to him was not entitled to tle]. Gray v. Macy, C.A.0Or.1968, 358 F.2d
have such persons produced at hearing in T42.

91

6. Hearing and notice

In proceeding for removal from office
tor political activity, customs inspector

—

1. Constitutionality

Provision in former section 118i of this
title [now this section] which forbade of-
ficers and employees ino the executive

90




V
i
1
'

5 §7325

Note (0

10. Scope of judicial review
On review of decision of Civil Service

Commission [pnow Office of Dersonnel

Management] discharging a postal clerk

for alleged violations of former section
1181 of this title [now section 7324 of this

EMPLOYEES

Part 3

title}, court cannot try de novo the mer-
its of controversy and substitute its
judgment for that of the Commission,
Gray v. Macy, D.C.Or.1965, 239 1*.Supp.
858, reversed on other grounds 338 F.2q
T42.

§ 7326. Nonpartisan political activity permitted

Section 7324(a)(2) of this title does not prohibit political activity
in connection with—

(1) an election and the preceding campaign if none of the
candidates is to be nominated or elected at that election as rep-
resenting a party any of whose candidates for presidential elec-
tor received votes in the last preceding election at which presi-
dential electors were selected; or

(2) a question which is not specifically identified with a Na-
tional or State political party or political party of a territory or
possession of the United States.

For the purpose of this section, questions relating to constitutional
amendments, referendums, approval of municipal ordinances, and
others of a similar character, are deemed not specifically identified
with a National or State political party or political party of a terri-
tory or possession of the United States.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 526.

Historical and Revision Notes

Derivation: United States Code Revised Statutes and Statutes at Large

5 U.S.C. 118n (less applica- July 19, 1940, ch. 640, § 4 “Sec. 18 (less
bility to 3 U.S.C. 118k applicability to § 12 of the Act of Aug.
(a)) 2,1039; added July 19, 1940, ch. 40,

§ 4, 54 Stat. 767)", 5t Stat. 772

Explanatory Notes

The words “or political party of a ter- Standard changes are made to conform
ritory or possession of the Gnited with the definitions applicahle and thg
Stutés" are added on authority of former style of this title as outlived in the pref-
section 118k-2, which is carried into sec- aceto the report.
tion 1301.

Library References

C.J.S. Elections §§ 329, 356.

Klections €&=317.
C.J.8, United States § 42.

United States &=43.

§ 7327. Political activity permitted; employees residing in
certain municipalities
(a) Section 7324(a)(2) of this title does not apply to an eml?loyee
of The Alaska Railroad who resides in a municipality on the lmev o_f
the railroad in respect to political activities involving that munici-
pality.
92
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(b) The Office of Personnel Management may prescribe regula-
tions permitting employees and individuals to whom section 7324 of
this title applies to take an active part in political management and
political campaigns involving the municipality or other political sub-
division in which they reside, to the extent the Office considers it to

POLITICAL ACTIVITIES

be in their domestic interest, when—

(1) the municipality or political subdivision is in Maryland
or Virginia and in the immediate vicinity of the District of Col-
umbia, or is a municipality in which the majority of voters are
employed by the Government of the United States; and

(2) the Office determines that because of special or unusual
circumstances which exist in the municipality or political subdi-
vision it is in the domestic interest of the employees and indi-
viduals to permit that political participation.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 526; Pub.L. 96-54, § 2(a)(14),

(15), Aug. 14, 1979, 93 Stat. 382.

Historical and

Derivation: United States Code

(a) 5 U.S.C. 118i(a) (less 1st 4
sentences)
(b) 5 U.8.C. 118m

Revision Notes
Revised Statutes and Statutes at Large

Aug. 8, 1046, ch. 904, 60 Stat., 937.

July 19, 1940, ch. 640, § + “‘Sec. 16", 3¢
Stat. 771,

Explanatory Notes

Standard changes are made to conform
with the definitions applicalile and the
style of this title as outlined in the pref-
ace to the report.

1979 Amendment, Subsec. (h). DPub.l.
968-5¢ substituted “Office of I’ersonnel
Management” for “Civil Service Com-
nmission”, and “Office” for “Commission”
wherever appearing therein.

Effective Date of 1979 Amendment,
Amendment by I'ub.T. 96-54 effective Ju-
iy 12, 1979, see section 2(h) of Pub.l.
9G~, set ont as a note under section 303
of this title.

Legislative History. For legislative
history and purpose of ub.l. 96-54, sce
1979 U.8.Cude Cong. and AdniNews, .

Library References

Elections &=317.
United States &=36.

Notes of

Constitutionality 1

Declaratory judgment 7

Participation in campaigns of political
parties 4

Persons employed by government of
United States 3

Persons entitled to maintain action 3
Rules and regulation 2

Weight and sufticiency of evidence 6

1. Constitutionality

This section is not invalid as unreason-
ably discriminatory in exempting from

C.I.8. Elections §§ 329, 356.
C.J.S. United States §§ 36, 37, 62 to G4,

Decisions

the prohibition against political activity
by civil service employees participation
of federal employees residing in munici-
palities or other political subdivisions ad-
jacent to District of Columbia insofar as
Jocal campaigns and elections are con-
cerned. United TFederal Workers of
America (C.1.0O.) v. Mitchell, D.C.D.C.1944,
56 F.Supp. 621, affirmed 67 S.Ct. 536, 330
U.S. 75, 91 L.Ed. 754.

2. Rules and regulations

Regulation of Civil Service Commission
[now Office of Personnel Management)
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under former section 118m of this title
[now subsec. (b) of this section} that
federal employees, who resided in certain
pamed municipalities and political subdi-
visions were excepted trom prohibitions
of former section 1181 {now section 7324}
of this title subject to conditions that
employees would not neglect official du-
ties or engage in nonlocal partisan politi-
cal activities, and that they would not
run for local office as candidates repre-
senting political parties or hecome in-
volved in political management in connec-
tion with campaign of party candidate
for office, and that they would run ax
independent candidates was not unrea-
sonable, arbitrary, or capricions, Demo-
cratic State Central Commniittee for Mont-
gomery County, Md. v. Andolsek, D.C.
M@.1866, 240 F.Supp. 1009.

8. Persons employed by government of
United States

or purposes of provision of this sec-
tion authorizing Civil Service Commission
[now Office of Personnel Management] to
exempt from prohibitions of section 7324
of this title elections in municipalities in
which the majority of voters are em-
ployed by government of United States,
employees of District of Columbia should
be considered “employed by the Govern-
ment of the United States.” Joseph v. U,
§. Civil Service Commission, 1977, 554 I
2 1140, 180 U.S.App.D.C. 281.

4. Participation iIn campalgns of politi-
cal partles

Former section 118m of this title [now
subsec. (b) of this gection] which pro-
vided that whenever Civil Service Com-
mission [now Office of Personnel Man-
agement) determined that in immediate
vicinity of national capital in Maryland
and Virginia or in municipalities, majori-
ty of whose voters were employed by
federa}l government, it was in domestic
interest of federal employees to take ac-
tive part in political management or in
political campaigos involving munpicipali-
ty or political subdivision, Commission
was authorized to promulgate regulations
permitting them to do so was not intend-
ed to permit federal employees in Mary-
land and Virginia countles adjacent to
District of Columbia to participate in
campaigns of Democratic and Republican
candidates or candidates of any other po-
litical party. Democratic State Central
Committee for Montgomery County, Md.
v. Andolsek, D.C.\Md.1988, 240 F.Supp.
1009.

5. Persons entitled to maintain actlion

District of Columbia resident who was
interested in obtaining employment with

EMPLOYEES

Part 3

federal government, and who, as 8
member of Democratic Party, sought to
actively suppert Democratic candidates in
future District of Columbia elections, ald
not establish real and jimmediate threat
of injury sufficient to confer standing in
action challenging validity of Civil Serv-
ice Commission’s [now Office of Person-
nel Management's] regulation exempting
participation in political campaigns as or
on behalt of independent candidate in
partisan election for local oftice in Dis-
trict from otherwise applicable prohibi-
tions of section 7324 of this title. Joseph
v. U. 8. Civil State Service Commission,
1977, 554 F.2d 1140, 180 U.S.App.D.C. 281

District of Columbia residents who
were employed by federal government
and who sought to participate in cam-
paigns of Democratic candidates for Dis-
trict of Columbia city council had stand-
ing to bring action challenging valldity
of Civil Service Commission’s {Office of
Personnel Management’s] regulation ex-
empting participation in political cam-
paigns as or on behalf of independent
candidate in partisan election for local
office in District from otherwise applica-
hle prohibitions of section 7324 of this ti-
tle, in view of fact that such regulation
embodied both a decision to exempt par-
ticipation in campaigns of independent
candidates and a decision not to exempt
participation in partisan campaigns. Id.

8. Welght and sufficiency of evidence

Evidence in action challenging validity
of Civil Service Commission [now Office
of Personnel Management]) regulation ex-
empting participation in political cam-
paigns as or on hehalf of independent
candidates in partisan election for local
office in District of Columbia from other-
wise applicable prohibitions ot section
7324 of this title was insufficient to sus-
tain finding that majority of voters in
District of Columbia were United States
government employees 80 a8 to authorlze
Commigsion to exempt District of Colum-
bia elections from prohibitions of section
7324 of this title. Joseph v. U. 8. Civil
Service Commission, 1977, 554 F.2d 1140,
180 U.S.App.D.C. 281.

7. Declaratory Judgment

Central committee of political party for
county and for federal employees resid-
ing in county could maintain action for
declaratory judgment that Civil Service
Commission [now Office of Personnel
Management) regulation granting to fed-
eral employees residing in county only
limited exemption from prohibitions
against political activities by federal em-
ployees contained in tormer section 1181
of this title {now section 7324 of this ti.
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tle), if, but only if, regulation contained Democrutic State Central Committee for
and imposed on federal employees arbi- Montgomery County, Md. v. Andolsek, D:
trary or capricious discrimination not C.MA.1960, 249 F.Supp. 1009 Y
justified by purposes of the Hatch Act. - .

SUBCHAPTER IV—FOREIGN GIFTS
AND DECORATIONS

Historical Note

1967 Amendment. Pub.L. 90-83, § for “lorei i '

L. R N gn Decorations” in the sub-
1(45) (A), Sept. 11, 1967, 81 Stat. 208, sub- chapter heading.
stituted “Foreign Gifts and Decorations”

§ 7341. Repealed. PubL. 90-83, § 1(45)(B), Sept. 11,

1967, 81 Stat. 208

Historical Note

Section, Pub.L. 89-554, Sept. 6, 1966, 80 of foreign decorations, and is now cover-
Stat. 528, related to receipt and display ed by section 7342 of this title.

§ 7342. Receipt and disposition of foreign gifts and decora-
tions
(a) For the purpose of this section—
(1) “employee” means—
(A) an employee as defined by section 2105 of this title

and an officer or employee of the United States Postal
Service or of the Postal Rate Commission;

(B) an expert or consultant who is under contract under
section 3109 of this title with the United States or any
agency, department, or establishment thereof, including, in
the case of an organization performing services under such
secti‘on, any individual involved in the performance of such
services;

(C) an individual employed by, or occupying an office or
posmor_\ in, the government of & territory or possession of
the United States or the government of the District of Col-
umbia;

(D) a member of a uniformed service;
(E) the President and the Vice President;
(F) a Member of Congress as defined by section 2106 of

this title (except the Vice President) and any Delegate to
the Congress; and

(G) the spouse of an individual described in subpara-
graphs (A) through (F) (unless such individual and his or
her spouse are separated) or a dependent (within the
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meaning of section 152 of the Internal Revenue Code of
1954) of such an individual, other than a spouse or depend-
ent who is an employee under subparagraphs (A) through
(F);

(2) “foreign government’ means—

(A) any unit of foreign governmental authority, includ-
ing any foreign national, State, local, and municipal gov-
ernment; _

(B) any international or multinational organization
whose membership is composed of any unit of foreign gov-
ernment described in subparagraph (A); and

EMPLOYEES Part 3

(C) any agent or representative of any such unit or such
organization, while acting as such;

(8) “gift” means a tangible or intangible present (other than a
decoration) tendered by, or received from, a foreign government;

(4) “decoration” means an order, device, medal, badge, insignia,
emblem, or award tendered by, or received from, a foreign govern-
ment ;

(5) “minimal value” means a retail value in the United States
at the time of acceptance of $100 or less, except that—

(A) on January 1, 1981, and at 3 year intervals thereaf-
ter, “minimal value” shall be redefined in regulations pre-
scribed by the Administrator of General Services, in con-
sultation with the Secretary of State, to reflect changes in
the consumer price index for the immediately preceding 3-
year period; and

(B) regulations of an employing agency may define
“minimal value” for its employees to be less than the value
established under this paragraph; and

(6) “employing agency’’ means—

(A) the Committee on Standards of Official Conduct of
the House of Representatives, for Members and employees
of the House of Representatives, except that those responsi-
bilities specified in subsections (c¢)(2)(A), (e)(1), and
(g)(2)(B) shall be carried out by the Clerk of the House;

(B) the Select Committee on Ethics of the Senate, for
Senators and employees of the Senate, except that those re-
sponsibilities (other than responsibilities involving approv-
al of the employing agency) specified in subsections
(¢)(2), (d), and (g)(2)(B) shall be carried out by the Sec-
retary of the Senate;

(C) the Administrative Office of the United States
Courts, for judges and judicial branch employees; and

96

RTINS AT

Ch. 73 FOREIGN GIFTS AND DECORATIONS 5 § 7342

(D) the department, agency, office, or other entity in .
which an employee is employed, for other legislative branch
employees and for all executive branch employees.

(b) An employee may not—

(1) request or otherwise encourage the tender of a gift or
decoration; or

(2) accept a gift or decoration, other than in accordance with
the provisions of subsections (¢) and (d).

(¢)(1) The Congress consents to—

(A) the accepting and retaining by an employee of a gift of
minimal value tendered and received as a souvenir or mark of
courtesy; and

(B) the accepting by an employee of a gift of more than min-
imal value when such gift is in the nature of an educational
scholarship or medical treatment or when it appears that to
refuse the gift would likely cause offense or embarrassment or
otherwise adversely affect the foreign relations of the United
States, except that—

(i) a tangible gift of more than minimal value is deemed
to have been accepted on behalf of the United States and,
upon acceptance, shall become the property of the United
States; and

(ii) an employee may accept gifts of travel or expenses
for travel taking place entirely outside the United States
(such as transportation, food, and lodging) of more than
minimal value if such acceptance is appropriate, consistent
with the interests of the United States, and permitted by
the employing agency and any regulations which may be
prescribed by the employing agency.

(2) Within 60 days after accepting a tangible gift of more than
minimal value (other than a gift described in paragraph
(1)(B) (ii)), an employee shall—

(A) deposit the gift for disposal with his or her employing
agency; or

(B) subject to the approval of the employing agency, deposit
the gift with that agency for official use.

Within 30 days after terminating the official use of a gift under
subparagraph (B), the employing agency shall forward the gift to
the Administrator of General Services in accordance with subsec-
tion (e) (1) or provide for its disposal in accordance with subsection

(e)(2).

(3) When an employee deposits a gift of more than minimal value
for disposal or for official use pursuant to paragraph (2), or within
30 days after accepting travel or travel expenses as provided in
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paragraph (1)(B)(ii) unless such travel or travel expenses are ac-
cepted in accordance with specific instructions of his or her employ-
ing agency, the employee shall file a statement with his or her em-
ploying agency or its delegate containing the information prescribed
in subsection (f) for that gift.

EMPLOYEES Part 3

(d) The Congress consents to the accepting, retaining, and wear-
ing by an employee of a decoration tendered in recognition of active
field service in time of combat operations or awarded for other out-
standing or unusually meritorious performance, subject to the ap-
proval of the employing agency of such employee. Without this ap-
proval, the decoration is deemed to have been accepted on behalf of
the United States, shall become the property of the United States,
and shall be deposited by the employee, within sixty days of accept-
ance, with the employing agency for official use, for forwarding to
the Administrator of General Services for disposal in accordance
with subsection (e)(1), or for disposal in accordance with subsec-
tion (e)(2).

(e)(1) Except as provided in paragraph (2) gifts and decorations
that have been deposited with an employing agency for disposal
shall be (A) returned to the donor, or (B) forwarded to the Admin-
istrator of General Services for transfer, donation, or other disposal
In accordance with the provisions of the Federal Property and Ad-
ministrative Services Act of 1949. However, no gift or decoration
that has been deposited for disposal may be sold without the ap-
proval of the Secretary of State, upon a determination that the sale
will not adversely affect the foreign relations of the United States.
Gifts and decorations may be sold by negotiated sale.

(2) Gifts and decorations received by a Senator or an employee
of the Senate that are deposited with the Secretary of the Senate
for disposal, or are deposited for an official use which has terminat-
ed, shall be disposed of by the Commission on Arts and Antiquities
of the United States Senate. Any such gift or decoration may be
returned by the Commission to the donor or may be transferred or
donated by the Commission, subject to such terms and conditions as
it may prescribe, (A) to an agency or instrumentality of (i) the
United States, (ii) a State, territory, or possession of the United
States, or a political subdivision of the foregoing, or (iii) the Dis-
trict of Columbia, or (B) to an organization described in section
501(c)(3) of the Internal Revenue Code of 1954 which is exempt
from taxation under section 501(a) of such Code. Any such gift or
decoration not disposed of as provided in the preceding sentence
shall be forwarded to the Administrator of General Services for dis-
posal in accordance with paragraph (1). If the Administrator does
not dispose of such gift or decoration within one year, he shall, at
the request of the Commission, return it to the Commission and the
Commission may dispose of such gift or decoration in such manner
as it considers proper, except that such gift or decoration may be
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sold only with the approval of the Secretary of State upon a deter-
mination that the sale will not adversely affect the foreign relations
of the United States.

(£)(1) Not later than January 31 of each year, each employing
agency or its delegate shall compile a listing of all statements filed
during the preceding year by the employees of that agency pursuant
to subsection (¢)(3) and shall transmit such listing to the Secretary
of State who shall publish a comprehensive listing of all such state-
ments in the Federal Register.

(2) Such listings shall include for each tangible gift reported—

(A) the name and position of the employee;

(B) a brief description of the gift and the circumstances jus-
tifying acceptance;

(C) the identity, if known, of the foreign government and the
name and position of the individual who presented the gift;

(D) the date of acceptance of the gift;

(E) the estimated value in the United States of the gift at
the time of acceptance; and

(F) disposition or current location of the gift.

(8) Such listings shall include for each gift of travel or travel
expenses—
(A) the name and position of the employee;
(B) a brief description of the gift and the circumstances jus-
tifying acceptance; and
(C) the identity, if known, of the foreign government and the
name and position of the individual who presented the gift.

(4) In transmitting such listings for the Central Intelligence
Agency, the Director of Central Intelligence may delete the informa-
tion described in subparagraphs (A) and (C) of paragraphs (2) and
(8) if the Director certifies in writing to the Secretary of State
that the publication of such information could adversely affect Unit-
ed States intelligence sources.

(g)(1) Each employing agency shall prescribe such regulations as
may be necessary to carry out the purpose of this section. For all
employing agencies in the executive branch, such regulations shall
be prescribed pursuant to guidance provided by the Secretary of
State. These regulations shall be implemented by each employing
agency for its employees.

(2) Each employing agency shall—
(A) report to the Attorney General cases in which there is
reason to believe that an employee has violated this section;
(B) establish a procedure for obtaining an appraisal, when
necessary, of the value of gifts; and
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(C) take any other actions necessary to carry out the purpose

of this section.

(h) The Attorney General may bring a civil action in any district
court of the United States against any employee who knowingly so-
licits or accepts a gift from a foreign government not consented to by
this section or who fails to deposit or report such gift as required by
this section. The court in which such action is brought may assess
a penalty against such employee in any amount not to exceed the retail
value of the gift improperly solicited or received plus $5,000.

(i) The President shall direct all Chiefs of a United States Diplo-
matic Mission to inform their host governments that it is a general
policy of the United States Government to prohibit United States
Government employees from receiving gifts or decorations of more

than minimal value.

(j) Nothing in this section shall be construed to derogate any
regulation prescribed by any employing agency which provides for
more stringent limitations on the receipt of gifts and decorations by

its employees.

(k) The provisions of this section do not apply to grants and oth-
er forms of assistance to which section 108A of the Mutual Educa-
tional and Cultural Exchange Act of 1961 applies.

Added Pub.L. 90-83, § 1(45)(C),

Sept. 11, 1967, 81 Stat. 208, and

amended Pub.L. 95-105, Title V, § 515(a)(1), Aug. 17, 1977, 91 Stat.
862; Pub.L. 95-426, Title VII, § 712(a)-(c), Oct. 7, 1978, 92 Stat.

994.

Historical and Revision Notes

Source (Statutes at Large)

Section of title 5 Source (U.8. Code)
T342(a) .o 22:2621 ...
T342(b) ... 22:2822 ............
TH2(C) e 22:2623 ............
7342(d) ..o 22:262¢ ....... e
342(e) ...l 22:2626 .............

.. Oct. 15, 1966, Pub.L. 80-673, § 2, 80

Stat. 852,

. Oct. 15, 1968, Pub.L. 89-673, § 3, 80

Stat. 952.

. Oct. 15, 1966, Pub.L. 89673, § 4, 80

Stat. 852,
. Oct. 15, 1966, Pub.L. 89-873, § 5, 80
Stat. 932.
. Oct. 15, 1966, Pub.L. 89-673, § 7, 80
Stat. 952.

Explanatory Notes

The definitions of “employee” and
“uniformed services" in 5 U.S.C. 2105 and
2101 are broad enought to cover the per-
sons included in 22 U.S.C. 2621(1) with
the exception of (1) individuals employed
by, or occupying an office or position in,
the government of a territory or posses-
sion of the United States or of the Dis-
trict of Columbia, (2) the President, and
(3) Members of Congress, who, accord-

ingly, are covered in paragraphs (B},
(D), and (E). As the Canal Zone Gov-
ernment is an independent agency of the
United States, see section 31 of title 2,
Canal Zone Code, an employee thereof is
an "employee” as defined in 5 U.8.C. 2105.

In subsection (b), the words “An em-
ployee may not" are substituted for “No
person shall’” to conform to the definition
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applicable and style of title 5, United
States Code.

In subsection (c¢), the words 'under
regulations prescribed under this section™”
are substituted for “in accordance with
the rules and regulations issued pursuant
to this Act"'.

In subsection (e), tae words ‘‘The
President may prescribe regulations to
carry out the purpose of this section” are
substituted for “Rules and regulations to
carry out the purposes of this Act may
be prescribed by or under the authority
of the President”. Under 3 U.S.C. 301,
the President may delegate the authority
vested in him by this subsection,

References in Text. Section 1532 of the
Internal Revenue Code of 1934, referred
to in subsec. {a)(1)(G), is classified to
section 152 of Title 26, Internal Revenue
Code.

The Federal Property and Administra-
tive Services Act of 1049, referred to in
subsec. (e)(1), is Act June 30, 1949, ch.
288, 63 Stat. 377, as amended. Provisions
of that Act relating to disposal of gov-
ernment property are classified to chap-
ter 10 (section 471 et seq.) of Title 40,
Public Buildings, Property, and Works.
For complete classification of this Act to
the Code, see Short Title note set out un-
der section 471 of Title 40 and Tables
volume.

Section 501 of the Internal Revenue
Code of 1854, referred to in subsec.
(e} (2), is classified to section 501 of Title
26, Internal Revenue Code.

Section 108A of the Mutual Education-
al and Cultural Exchange Act of 1961, re-
ferred to in subsec. (k), is classified to
section 2458& of Title 22, Foreign Rela-
tions and Intercourse.

1978 Amendment. Subsec. (a)(8)(A).
Pub.L. 95426, § 712(a)(1), substituted
“(e)(1)" for “(e)".

Subsec. (a)(8)(B). Pub.L. 95426, § 712
(2)(2), added ‘“except that those respon-
sibilities  (other than responsibilities

‘involving approval of the employing

agency) specified in subsection (c){(2),
(d), and (g)(2)(B) shall be carried out
by the Secretary of the Senate'.

Subsec. () (2). Pub.L. 95426, §
712(b)(1), substituted “subsection (e)(1)
or provide for its disposal in accordance
with subsection (e)(2)"” for ‘subsection
(e)”.

Subsec. (d). Pub.L. 95426, § T12(b)(2),
substituted ‘“official use, for forwarding",
for ‘“‘official use, or forwarding”, and

“subsection (e) (1), or for disposal ia ac-
cordance with subsection (e)(2)" for
“subsection (e).”

Subsec. (e). Pul.L. 05426, § 712(c),
designated existing provisions as par.
(1), and in par. (1) as so designated,
substituted “Except as provided in para-
graph (2), gifts” for “Gifts”, ‘(A)” and
S8 for ‘(1) and ‘(2)", respectively,
and added par. (2).

1977 Amendment. Subsec. (a). Pub.L.
95-105 in par. (1) added provisions ex-
panding definition of “employee” to in-
clude an officer or employee of the Unit-
ed States Postal Service or Tostal Rate
Commission, certain experts and consult-
ants, the Vice Presideat, and any Dele-
gate to Congress, in par. (2) incorporated
existing provisions into subpars. (A) and
(C) and added subpar. (B), in par. (3)
substituted reference to tangible or intan-
gible present for reference to present, in
par. (4) added reference to award, and
added pars. (5) and (6).

Subsec. (b). Pub.L. 95-105 designated
existing provisions as par. (1) and added
par. (2).

Subseec. (¢). Pub.L. 85-105 incorporated
existing provisions of pars. (1) and (2)
into par. (1), and iu par. (1) as so incor-
porated, added provisions giving congres-
sional consent to acceptance of a gift in
the nature of an educational scholarship,
medical treatment, or travel or travel ex-
penses and added pars. (2) and (3).

Subsec. (d). Tub.l. 95-105 struck out
provisions requiring the Secretary of
State to concur with the approval of the
employing agency and substituted provi-
sions requiring the employee to deposit
property within 60 days of acceptance
with the employing agency for official
use or forwarding to the Administrator
of General Services for disposal for pro-
visions requiring the employee to deposit
the decoration for use and disposal as
the property of the United States under
regulations prescribed under this section.

Subsec. (e). Pub.L. 85-105 substituted
provisions relatiug to the disposal of dec-
orations for provisions authorizing the
President to prescribe regulations to car-
ry out the purposes of this section.

Subsecs. (f) to (k). Pub.L. 85-105 add-
ed subsecs. (f) to (k).

Etfective Date of 1877 Amendment.
Section 515(a)(2) of Pub.L. 95-105 pro-
vided that: “The amendment made by
paragraph (1) of this subsection {amend-
ing this section] shall take effect on Jan-
uary 1, 1978.”
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Leasing of 8pace and Facllitles for
Storing and Safeguarding Property. Sec-
tion 712(d) of Pub.L. 954268 provided
that: *“In the event that the space and
facilities available to the Secretary of the
Senate for carrying out his responsibili-
ties in storing and safeguarding property
in his custody under section 7342 of title
5, United States Code [this section], are
insufficient for such purpose, he may,
with the approval of the Committee on
Rules and Administration of the Senate,
lease such space and facilities as may Le
necessary for such purpose. Rental pay-
ments under any such lease and expenses
incurred in connection therewith shall he
paid from the contingent fund of the
Senate upon vouchers approved by the
Secretary of the Senate."

EMPLOYEES Part 3

Wearlng of Certaln Decorations. Sec-
tion 33A of Act Aug. 10, 1956, c. 1041, as
added by Pub.L. 85861, Sept. 2, 1958, §
33(e), 72 Stat. 1568, provided: "“A member
or former member of an armed force of
the United States holding any office of
profit or trust under the United States
may wear any decoration, order, meda),
or emblem accepted (1) under the Act of
July 20, 1942, chapter 508 (58 Stat. 662),
or (2) hefore August 1, 1947, from the
government of a cobelligerent or neutral
ngatinn or an American Republiec.”

Legislative History, For legislative
history and purpose of Pub.L. 90-83, see
1967 U.8.Code Cong. and Adm.News, p.
1538. See, also, PubL.L. §5-105, 1977 U.S.
Code Cong. and Adm.News, p. 1625; Pub.
L. 95426, 1978 U.8.Code Cong. and Adm.
News, p. 2424,

EXECUTIVE ORDER NO. 11820
Dec. 12, 1868, 31 F.R. 15789
DELEGATION OF AUTHORITY

By virtue of the authority vested in me
by Section 7 of the Foreign Gifts and
Decorations Act of 1966 (Public Law 89-
673; 80 Stat. 932) (former sectinon 2626 of
Title 22, Foreign Relations and Inter-
course}l and Section 301 of Title 3 of the
United States Code [section 301 of Title
3, The President] and as President of the
United States, it is ordered as follows:

The Secretary of State, and, when des-
ignated by the Secretary of State for
such purpose, the Under Secretary of

State, are hereby designated and empow-
ered to exercise, without the approval,
ratification, or other action of the Presi-
dent, the authority conferred upon the
President by Section 7 of the Foreign
Gifts and Decorations Act of 1966 to pre-
scribe rules and regulations to carry out
the purpouses of that Act. Such rules and
regulations shall be published in the
I'ederal Register.

LYNDON B. JOHNSON

EXECUTIVE ORDER NO. 11446
Jan, 16, 1969, 3¢ F.R. 803

ACCEPTANCE OF SERVICE MEDALS AND RIBBONS FROM MULTILATERAL
ORGANIZATIONS OTHER THAN UNITED NATIONS

By virtue of the authority vested in me
as President of the United States and as
Commander in Chief of the Armed Forces
of the United States, I hereby authorize
the Secretary of Defense, with respect to
members of the Army, Navy, Air Force,
and Marine Corps, and the Secretary
of Transportation, with respect to mem-
bers of the Coast Guard when it is not
operating as a service in the Navy, to
prescribe regulations for the acceptance
of medals and ribbons which are offered
by multilateral organizations, other than
the United Nations, to members of the

Armed Forces of the United States in
recognition of service conducted under
the auspices of those organizations. A
determination that service for a multilat-
eral organization in a particular geo-
graphical area or for a particular pur-
pose constitutes a justifiable basis for
authorizing acceptance of the medal or
ribbon offered to eligible members of the
Armed Forces of the United States shall
be made with the concurrence of the Sec-
retary of State.

LYNDON B. JOHNEON

Library References

United States ¢&=50.

C.J.8. United States § 51.
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Ch. 73 FOREIGN GIFTS AND DECORATIONS 5 § 7352

West’'s Federal Forms
Fine, see § 7535.
Jurisdiction and venue in district ¢ourts, matters pertaining to, see § 1000 et seq.
Code of Federal Regulations
Standards and applicabil.ty, see 22 CFR 3.1 et seq., 41 CFR 101-49.000.

SUBCHAPTER V-—MISCONDUCT

§ 7351. iftsto superiors

An employee may not—

(1) solicit a contribution from another employee for a gift to
an official superior;

(2) make a donation as a gift to an official superior; or

(3) accept a gift from an employee receiving less pay than
himself.

An employee who violates this section shall be removed from the
service.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 527.

Historical and Revision Notes
Revised Statutes and Statutes at Large

R.S. § 1784.

United States Code
5 U.8.C 113

Derlvation:

Explanatory Notes

The application of the section is con- Stat. 555 as amended, and the Veterans’
fined to employees, since the I'resident Preference Act of 1944, 58 Stat. 387, as
and Members of Congress, though offi- amended, which are carried into this ti-
cers, could not have been intended to be tle.

“gummarily discharged”, and members of
uniformed services are not covered by
this statute. In the last sentence, the
word ‘removed” is substituted for ‘'sum-
marily discharged" because of the provi-
slons of the ILloyd-LaFollette Act, 37

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

Cross References

Removals from competitive civil service only for cause, see section 7501 of this title.

Library References

United States ¢=386. C.J.8. United States §§ 36, 37, 62 to 64,

§ 7352. Excessive and habitual use of intoxicants

An individual who habitually uses intoxicating beverages to ex-
cess may not be employed in the competitive service.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 527.
103
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N

Historical and Revision Notes .
Derivation: United States Code Revised Statutes and Statutes
5 U.S.C. 640 Jan. 16, 1883, c¢h. 27, § 8, 22

Explanatory Notes
The word “employed’ 1s substituted for Standard changes are made tc
“appointed to, or retained in” because it with the definitions applicable
includes both, style of this title as outlined in
ace to the report.
Library References

United States &=36. C.J.S. United States §§ 36, 37,
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1n1s pamphlet is designed 10 INroauce State DOAra and COmImIssion
members to AS 39.52, the Alaska Executive Branch Ethics Act.
This guide is not, however, a substitute for reading the law and its
regulations. State board and commission members who have
further questions should contact their board chair or staff for

further information.

The Code of Ethics became effective on January 1, 1987. The law,
AS 39.52, applies to all “public officers,” that is, all current and
former executive branch public employecs and members of
statutorily created boards and commissions.

As you read this pamphlet, please keep the following definitions in
mind:

Benefit - anything that furthers a person’s financial interest or
from which a person hopes to gain in any way.

Financial Benefit - any property, ownership, management, .
professional, or private interest from which a board or commission
member or the board or commission member’s immediate family
expects or receives a financial benefit.

Personal Interest - the interest or involvement of a board qr
commission member (or a family or household member) in any
organization or political party from which a person or orgamzauon
receives a benefit.

Immediate Family - spouse, blood relation up to and including the
second degree of kindred (for example, parents, grandparents,
children, and grandchildren), and a regular household member.

Designated Supervisor - the chair or acting chair of the board or
commuission for all board or commission members and for
executive derCtOI'S, for staff members, the executive director is the

designated supervisor.

Agency - department, public corporations, the University of
Alaska, and statutorily created boards and commissions.

Administrative Unit - a division or other official subcategory of
an agency.




CODE OF ETHiCS

SCOPE OF CODE (AS 39.52.110)

The Code of Ethics considers a public office to be a public trust.
Independent pursuits are not discouraged so long as those pursuits
are arranged so that board or comnmission members do not
improperly benefit financially or personally from their actions as
board or commission members. The Code of Ethics accepts that
minor and inconsequential conflicts of interest are unavoidable.

However, those conflicts of interest which are substantial and
material are prohibited.

In reading about the Code of Ethics and considering the examples
given, this standard for judgment should be kept in mind: minor
and inconsequential versus substantial and material.

MISUSE OF OFFICIAL POSITION (AS 39.52.120)

Members of boards or commissions (hereafter referred to as “board
members”) may not use their positions for personal gain or to give
unwarranted benefit or treatment to any person. Specifically, board
members may not use their official positions to secure employment
or contracts, accept compensation from anyone other than the State
for performance of official duties, or take or withhold official
action on a matter in which they have a personal or financial
interest. Board members are also prohibited from using State time,
equipment, property, or facilities for their own personal or
financial benefit. A board member may not coerce subordinates for
his/her personal or financial benefit.

The Commissioner’s briefing to the Board made it clear that there
would be an expansion of business activity in the Valley in the
near future, Terry is on the Board and knew he shouldn’t take
advantage of the information, but he encourages his best friend
Harry to move fast,

Busy Board member Bertrand asks Board employee Bob to type
an article for him that he hopes to sell to an Alaskan magazine. Bob

types the article on State time.
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IMPROPER GIFTS (AS 39.52.130)

Board members may not solicit or receive gifts which benefit the
board member’s personal or financial interest if it can be reasonably
inferred that the gift is intended to influence the board member’s
action or judgment. “Gifts” include money, items of value,

services, loans, travel, entertainment, hospitality, and employment.

Even if a gift is acceptable, it may have to be reported. When any
gift with a value in excess of $50 is received by a board member
whose action can affect the giver, the board member must report the
gift to the board chair within 30 days of receipt. Forms are
available from board or commission staff for this purpose.

This restriction on gifts does not apply to lawful campaign
contributions.

The commission is rev1ew1ng Roy's proposal for an expansmn of
his business. He invites all the Board members out to dinner at an
expensiverestaurant. He says it willbe OK, since he isn’texcluding
any of the members.

\ Sam figures it will be OK 10 treat all the Board members to drinks,
‘f because he has no business that is up before the Board.

OV}
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INFORMATION (AS 39.52.140)

No former or current member of a board may use or disclose any
information gained from tenure on the board when that use or
disclosure could result in a financial or personal benefit to the
board member (or a family or household member), unless that
information has already been disseminated to the public.

No former or current board member may use or disclose .
information confidential by law that 1s gained during tenure on the

board.

Sitting on the Board as she does, Sheila feels she has learned a great
? deal about how to have a successful business venture. So she sets

one up and makes a mint.

department’s office when a call comes through from the Wall
Street consultant retained by the department. It is clear from the
way the phone conversation goes that the stock of the SYN
company is sure to increase. Ginny leaves to call her stockbroker
to buy 1000 shares.

@Gmny is on the department's advisory board. She is in the

IMPROPER INFLUENCE IN STATE GRANTS,
CONTRACTS, LEASES, OR LOANS (AS 39.52.150)

No board member whose action or inaction can affect the award or
administration of a State grant, contract, lease, or loan may apply
for, be a party to, receive, or have any interests in that State grant,
contract, lease, or loan. This prohibition also applies to the board
member’s immediate family or household members.

However, a board member (or family or household member) may
apply for or be a party to a competitively solicited State grant,
contract or lease, so ]ong as the board member does not serve the
same administrative unit awarding or administering the grant,
contract, or lease and so long as the board member is notin a
position to take official action in the award or administration of the

State grant, contract, or lease.
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Also, a board member (or family or household member) may apply
for and receive a State loan that is generally available to the public
and has fixed eligibility standards, so long as the board member
does not take (or withhold) official action affecting the award or
administration of the loan.

Board members must report to the board chair any personal or
financial interest (or that of family or household members) in a
State grant, contract, lease, or loan that is awarded or administered
by the agency which the board member serves. Forms are :
available from board or commission staff for this purpose.

seen his daughter for nearly ten years, so he figures that it doesn't
matter when her grant application comes up before the board.

@The Board wants to contract out for an analysis of the Board’s

@ John sits on a board that determines who gets state grants. John hasn’t

decisions over the last ten years. Kim figures no one could do it better.
Kim has been on the Board for ten years.

IMPROPER REPRESENTATION (AS 39.52.160)

No board member may represent, advise, or assist a person or
business in any matter being handled by the board member’s board or
commission if that representation, advice, or assistance is for pay or
if it benefits the personal or financial interest of the board member.




However, a nonsalaried board or commission member may
represent, advise, or assist in matters in which the member has a
personal or financial interest that is regulated by the member’s own
board or commision, so long as the member acts in accordance
with AS 39.52.220 and discloses the involvement in writing and on
the public record, and refrains from all participation and voting on
the matter.

organization in her town. She is on a board which is considering
a grant to that organization, She feels it will be OK to offer advice
about the grant since she wasn't actually a member of the
nonprofit organization.

Gordon owns a liquor store and serves as a liquor industry
representau‘ve on the Alcholic Beverage Control Board. The

Board is considering anew license in his store’s neighborhood. He

declares a potential conflict of interest to his Board chair.

@ Chris has worked long and hard to form a certain nonprofit

The Nursing Board has on its agenda the question of continuing
? § education for relicensing of nurses. Della is a registered nurse on
the Board. She doesn’t need to declare a conflict toher chairperson,

RESTRICTION ON EMPLOYMENT AFTER LEAVING
STATE SERVICE (AS 39.52.180) -

For two years after leaving a board, a former board member may
not work on any matter considered by the former board in which
the member had personally and substantially participated while on
the board. This prohibition applies to cases, proceedings, applica-
tions, and contracts, but not to work on legislative measures or
administrative regulations.

With the approval of the Attorney General, the board chair may
waive this prohibition if a determination is made that the public
interest is not jeopardized.

Former board members may be paid by a State agency to work on
any matter,




ISRV

RV o NV T e

i

The Beard has arranged for an extensive study ¢f the effects of the
Deparunent’s programs. Andy, a board membxr. did mest of the
liaison work with the contractor selected by the 3oard, including
sorme negotiations about the scope of the study. Andy quits the
Board and goes to work for the contractor, working on the study

B
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of the effects of the Department’s programs.

‘l

17 Andy takes the job, but specifies that he will have to work on
\ ? another project.

AIDING A VIOLATION PROHIBITED (AS 39.52.190)
Aiding another public officer to violate this chapter is prohibited.

AGENCY POLICIES (AS 39.52.920)

Subject to the Attorney General’s review, a board may adopt
additional written policies further limiting personal or financial
interests of board members.




Ethics Disclosure Form
[Noutication of Potentiat Vh(nﬂo«_]

To: Detiinated Busainal
Sublea: Netfiction of Patentts) Ethical Violaton (A$ 39.52.210)

I8 samrzsnce with AS 39.52.210,1 am herey nottying you of 4 stiation whch may msutt
in & VolaGon of the Cade of EIhca, | MM MOQUETANG YOUT GREMAGLON NORTAY & (et
widletion of:

AS 39.52.120, Misuse ot Otfciaf Positan

AS 39.52.130, Impropes Gits

AS 39.52.140, Improper Use o Disciozure of Informaton
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DECLARATION OF POTENTIAL VIOLATIONS BY
MEMBERS OF BOARDS OR COMMISSIONS
(AS 39.52.220)

A board member whose interests or activities could result in a
violation of the Code of Ethics (AS 39.52.110-190) must disclose
the matter on the public record and in writing to the board chair
who determines whether a violation exists. Forms are available
from the board or state agency staff for this purpose. (See example
above.) If a board member objects to the chair’s ruling or if the
chair discloses his/her own potential conflict, the board members at
the meeting (excluding the involved member) must vote on the
matter. If the board chair or the board determines a violation would
exist, the member must refrain from deliberating, voting, or
participating in the matter.

When determining whether a board member is involved in a matter
that may result in a violation of the Code of Ethics, either the board
chair or the board or commission itself may request guidance from
the Attorney General.
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Board chairs or the board itself may request a written advisory
opinion from the Attorney General on the interpretation of the Code
of Ethics. These written advisory opinions are confidential,
Versions without identifying information are available to the public.

A former board member may request a written opinion from the
Attorney General on the applicability of the Code of Ethics.

REPORTS BY THIRD PARTIES (AS 39.52.230)

A third party may report a suspected violation of the Code of Ethics
by a board member in writing and under oath to the chair of a board
or commission. The chair will give a copy to the board member and
will review the report to determine whether a violation exists. If the
chair determines a violation may exist, the board member will be
asked to refrain from deliberating, voting, or participating in the
matter.

COMPLAINTS, HEARINGS, AND

ENFORCEMENT

COMPLAINTS (AS 39.52.310-330)

Complaints about the conduct of a current or former board member
can be filed with the Attorney General by any person. Complaints
must be written and signed under oath. The Attorney General may
also initiate a complaint from boards’ requests for advisory
opinions. A copy of the complaint will be sent to the board

member.

All complaints are reviewed by the Attomey General. If the
Attorney General determines that the complaint does not warrant
investigation, the complainant and the board member will be

notified of the dismissal.

The Attorney General may refer a complaint to the board member’s
chair for resolution.
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for lack of probable cause to believe a violation occurred. The

complainant and board member will be promptly notified of this
decision.

The Attorney General may file an accusation alleging a violation
of the Code of Ethics.

CONFIDENTIALITY (AS 39.52.340)

Complaints and investigations prior to formal hearings are
confidential. Violation of confidentiality is a Class A misdemeanor.

HEARINGS (AS 39.52.350-360)

An accusation by the Attorney General of an alleged violation may
initiate a hearing. The time, place, and other matters are
determined by a hearing officer appointed by the Personnel Board.
The parties to the hearing are the Attorney General, acting as
prosecutor, and the accused public officer, who can be represented
by an attorney. Within 30 days of the conclusion of the hearing, the
hearing officer files a report with the Personnel Board.

PERSONNEL BOARD ACTION (AS 39.52.370)

The hearing officer’s report will be reviewed by the Personnel
Board. The Personnel Board is responsible for determining
whether a violation occurred and for imposing penalties. An appeal
may be filed by the board member in the Superior Court.

PENALTIES (AS 39.52.410)

When the Personnel Board determines a board member has
violated the Code of Ethics, the member must refrain from voting,
deliberating, or participating in the matter. The Personnel Board
may order restitution and may recomunend that the board member
be removed from the board or commission. If a recommendation of
removal is made, the appointing authority will immediately

remove the member.

If a former board member is guilty of violating the Code of Ethics,
the Personnel Board will issue a public statement about the case
and will request the Attorney General to pursue any additional
legal remedies.

10
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State grants, contracts, and leases awarded in violation of the Code
of Ethics are voidable.

Loans given in violation of the Code of Ethics may be made
immediately payable.

Fees, gifts, or compensation received in violation of the Code of
Ethics may be recovered by the Attorney General.

The Personnel Board may impose a fine of up to $5,000 for
violation of the Code of Ethics, and a board member may be
required to pay twice the financial benefit received in violation of
the Code of Ethics.

Criminal penalties are in addition to the civil penalues listed above.

e NI R e




For further information or questions regarding the Code of Ethics,
please contact: , )

The Department of Law -

P.O. Box K

Juneau, Alaska 99811

465-3600

12
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Pub L. 92-463, Oct. 6, 1972, 86 Stat. {"o,\as amended, Pub. L,Mos §:5(c), Sept. 13,
1976, 90 Stat. 1247; 1977 Reorg.Plan No..1; § 6F, 42.F.R..66101, 91. Stat. 1634:
Pub.L: 96-523, § & Dec. 12, 1980, 94 Stat.3040;., PubiL, 91-375, Tile 11,

Short ttle '
Findings and purposc
Definitions.

Applicability; ratnct:ons
Responsibilities of Congressional commit-
tees; review; guidelines.: . : 10,
- Responsibilities of the ] Prmdent; reporl lo.-
Congress; annual repon to Congrss; ex-,
clusion.

of advisory com-
mittees; publication in -Federal Register;
charter: filing, contents, copy.
‘Admory ‘committee : proeeduret, meetings;
»; notice,! ﬂubhcamn in .Federal - Register;
. regulations; minutes; cemﬁcat»on, annu-
. . . ,al report; Fedeml ofﬁcer or employce,
7. Responsibilities of thc Dlreclor. Oﬂ'loc of .. . attendance. -
Management and Budget; Committee . Avmlabdﬂyo{lramcﬂpu. “agency proceéd:

Management Secretariat, establishment; u_' Fmd md sdministrative provisions; record-
review; d to  Presid keeping; audit; agency :support’ services.
and Congress; agency cooperation; per- . 13, Responsibilities of Library of Congress; re-
formance guidelines; uniform pay guide- ports and background papers; depdsitory.
lines; travel expenses; exp recc - 14, Termination of advisory committees; renew-
dations. al; continuation.

1. Effectwe date.

. LAW REVIEW COMMENTAR]ES

Advisers and secrets: The role of agency confi- S T
dentiality in the Federal Advisory Committee Act. Eoaes
James T. O'Reilly, 13 N.Ky.L.Rev. 27 (1986).

‘!*“.*':“!":"g"-

o

§ 1. Short title
This Act may be cited as the “Federal Advmory Commlttee Act”.

CROSS REFERENCES

¢l members, see section 3632(h) of Title 16, Con-
servation,

Pacific Salmon Commission, this Act not appli-
cable to cx jons by Cc issioner s and Pan-

LAW REVIEW COMMENTARIES

Federal facilities and environmental compli-
ance: Toward a solution. Stan Millan, 36 Loy
L.Rev. 319 (1990).

NOTES OF DECISIONS - '

bysubmp.butdoano(nqmmlhn(mhdm

closure occur until after the particular subgroup'’s

work has been pléted. 1980 (C )-Inf.
* Op.) 4B Op.O.L.C. 743, -~ ’ C

1. Disclosure of membership _

This Act requires that the names of members of
the Humanities Panel of the National Endowment
for the Hi ities be made available to the public

§ 2. Findings and purpose

I

(a) The Congress finds that there are numerous comnnﬁees. boards commissions,
councils, and gimilar groups which have been established to adm officers and
agencies in the executive branch of the Federal Government and that they are

frequently a useful and beneficial means of furnishing expert adv:oe, :dea.s, and -

diverse opinions to the Federal Government. PP

(b) The Congress further finds and declares t.hab-—t

(1) the need for many existing advmory eomrmthees has not been adequntely
reviewed;
192

FEDERAL-ADVISORY.COMMITTEE ACT § 3

(2) new advisory. commxttees should be esmbhshed Jonly  when they are

" determined to be essentxal
necessary;

2

@y smndards and unifort’ procedures bhould govem the’ estabhshm nt" Oper-

o ‘3 ht;ion,

number, {)urpose, membershlp

2

r:lvl_‘ N
" ExOrd. No.'11686; Oct. 7, 1972, 37 ER!

21421, set out a3 a note under this section,; which'
rehted to oommimse managcmem vns supefsed <

ELOrd No l11769 Fcb 21,. 1974 39 FR.
7125 formerly set.out as a note undcr tlns section,
which ‘related to eommmee mamgemenL was re

EXECUTIVE onm:n NO. 11769

fivities, and cost of adhsoi'y commlttees, and

(6) the tunction of advnsory co mltfees should be adv:sory only, and that all
- “mattérs under their consideration’should be determmed m accordance w1th law,
by the ofﬁcnal agency, or offlcer mvolved

Exmcu'mvm ORDERS ‘
" EXECUTIVE'ORDER NO. 11686

by Ex.Ord. No. 11769, Feb. 2! 1974 39 FR
7!25 set out as'a note 'nder tlm scctlon k

JORS PG

voked by Ex.Ord. No. 12024,.:Dec..1,.1977, 42
F.R. 61445, set out as a note under this_section.

" Dec. 1, 1977, 42 FR. 6144

ey

. TRANSFER OF CERTAIN. ADVISORY COMMI'I'I‘EE FUNCTIONS . '

By vmue of the authority vmed in me by the
Constitution and statutes of the United States of
America, including the Federal Advisory' Commit=
tee’ Act, as amended (5 US.C. ‘App.'I) [this
Appendix], Section 301 of Title -3 of the United

States Code [section 301 of Title 3, The Presi-,

dent], Sectiof 202 of the Budget and ‘Accounting
Procedures Act of [950 (31 U.S.C58i¢) [section
$81c of Title 31,'Money and Finafice]; and Section
7 of Reorghhization Plan No. 1 of 1977 (42 FR
56101 (October 217 1977) ) fset ont it Appendix-IT'
of this title];'and as President of the United States’
of America, in accord with the transfer of adviso-
ry - committee functions .from --the ‘Office . of
Management and Budget to the General ‘Services
Administration: provided by Reorganization Plan
No. 1 of 1977 {set out in Appendix 11 ofthh mle].
nnherebyo:deredasfoﬂows eyt ’

Sectfon 1." Thé trarisfer, rovtdedbySei:ﬁbn
SF of Reorghnization Plan No. 1 of 1977 (42 FR
$6101) [set out in Appendix 11'of ‘this title],"of
cértain functions ‘under ' the Federal: Advisory'
Committee ‘Act, 88 amerided (5, US.C:App: ‘1)’

vested in the President by the Federal Advnsory
C i Act, a3 ded,. except - that,- the
annual report to the Congress required by Section
6(c) of that Act [section 6(c) of this Appendix]
shall be prepared by the Administrator for the
President’s consideration. and tmnsmmal to the
Congress. .

‘Sec. 3. The Dlrect lh‘é"Oﬂ'lee of Manage- -
ment and Budget shall fake all’ ‘actions necessary
or nppmprme to eﬂ‘ectume ‘the_trdnsfer of func-
tions prowded in this Order, mcludmg the transfer
of funds,’ penonncl and positions, assets, Imbnlmes.
contracts, property, records, and othcr items elal-
ed to the funcuons transferred.

Sec. 4. Execunve Order No ‘
ary 21, 1974 is hereby revoked. L

Sec. 5 'Any rules;: regulatlons, orders dl
rectives; circulars, or other actions:taken pursuant
to the functions transferred or reassigned as pro-
vided in this Order from the. Office of ‘Manage-
ment and Budget to. the Administrator, of General
Servmc:. shall remain in eﬂ'ect as if issued by the.

[this Appendix], from the Office bf Man
nndBudgetnndelrecwrtothcAdmudsmtor
omecm!Savicuhhmbycﬂecﬂve.

Se& 2 Tﬁereh heredy ddepted to theAd-_'

mlnmnwr GmefnlScmeamthcﬂmcu

. “committee”), which is—

wk

{ until modlﬁcd or- re-,
voked wit fal

Se¢, 6. “This Order shall
ber 20, 1977 a0

‘effeitive ‘Novem:

""193
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" (B) established or ut)hzed by thé Presxdent,l'
y (C) estabhshed or i

. or more agencxes or officers of . the. Federa] Govemment, exeept\'t.hét such' term
“excludes (i) the Advxsory ‘Commiission” on [ntergovemmental Relahons, (ii) the
~ Commission on Govemment Procurement,, and- (‘ui) any eommlttee which .is
. composed wholly of tull txme fﬁce Or empIgyeés of the Federal Govérnment.

‘ 55

(4) The l:erm Presxdentnal adv1sory ommxttee eans dwsory comuuttee

‘which advises the President. .
(As amended 1977 Reorg. Plan No 1 §5F eff Nov 20 19’77 42 FR 56101 91 Stat. 1634)

HISTORICAL AND STATUTORYQ NOTES -

Commission on Government Procurement . , 1 of-1977, §.5F, 42 F.R. 56]01 91 Stat, 1634 set
The Commission on Government Procurement; out in Appendix 1. of this title, which. transferred

FEDERAL; ADYISORY COMMITTEE ACT

safety of 2 govemment-owned nuclear reactor in
operation in shte of Wnshmgton in hght of nticle”
ar disaster af’ 2 [ milar power station ih the Sovict
Union was ‘6t ari “advisory committee™ within'
meaning of the:Federal Advisory Committee Act,
and thus, panel’s labors would be permitted $0 go .
forward as. contemplated without attendance of,
unonprofit, envifonmental protection organization,
where . panel members. had , not . beeri asked; to,
comment upon nuclear power genemlly or mannper |
of. its rcgulnmn. but merely to.examine. whcther
governrnem ought to allow & smgle reactor, to
continue -in operation, and panel members would .
work ‘independently and' féport alone!:* Natiiral
Resodrces Dcfcnse Couincil, lnc v '.Herﬁngton,

Smta Constitution, 3,
to facilitate the celebration of the 200th anniversa-
ry of the Constitution, is not an “advisory com-

_ certification acceptance of state safety sundurds
pursuant to the Federal nghwny Act, sectiof 101°
ct seq of T‘tle 23 so thnt discusmom betwgen the

tization” were coversd by th Aﬂpendnx - Céntér

. 6" Alitg ' Safety fetrin, ! D.C.1976," 414

FS’upp 218, rem dedon he :
88 US.A|

hcked mmtory authonty to reqmre cosmét-
ics mdustry to.test .ingredients i in pmducts would
nét preclude Admlmstmuon from appointing ap-
‘ propriate advisory committee on such subject,
which committee would be subject to this:Appen-.
dix. -, Consumers Union-of. U.S., .Inc.. v. Depart-
ment of Heallh Ed. and Wclfare. D.C. D .C.1976,
409 - F.Supp. 473, affirmed 551, F2d 466, 179
U.S.App. D. C 280. .,

Where orgamunon rcprescnu;mg cosmetics in-
dustry presented industry-sponsored. proposal to

referred to in par. (2Xii), terminated Apr. 30,
1973, pursuant to Pub.L. 91-129, set out as a note
under section 251 of Title 41, Public Contracts.::

Transfer of anttions o

NTRY W PETRy)

rator’ means / Administf
eral Services” was substituted for * ‘D1rector
means Director of the Office of M.nnagemenl and -
Budget™ in par. (1), pursuant to Reotg Phn No

Advisory committee 2 )
Agency 4
Exemptions S ..
Standing to sue 3

1. Purpose .

Purpose of Federal Advisory, Commmec Act is
to control Advuory commmee process and 16 cpen
to, pubhc sfutiny manner in winch govcmment
agencies obtain advice from’ pnvatc individuals’
and groups.* Washmgton Legal” Foundauon v.
American Bar Ass'n Standiiig Comfhittee ori Fed-
eral Judiciary, DDCI9B6, 648 PSupp 1353

This Appendix was mtcnded to apply to com-
mittees created by agericies and 'to those not origi-
nally created by agencies but subséquently used by
them a3 advisory committees.* Center for Auto
Safety. v. Tiemann, ‘D.C.D.C.1976, 414 F.Supp.-
215, remanded on other grounds 580 FZd 689,
188 USAppDc 426 -

udvxsory eommmeu. nr:ngthcn indepénd

* ideitifid govemménml policy
! b

all functions:of. the - Office -of. Management. and
Budget and hs Director relating to the Committee
iat, which is responsible pur-
" suant to section T(a) of this Act for all matters
re!ahng to. ndvuory Ioommhtea. to’ thc -Adminis-
trator of Gieneral Setvices, effectivé Nov. 20, 1977,
uprov:dedbysecbonlofﬁxOrd No. 12024,
. Dec. 1, 1977, 42 F.R. 61445, set out under section

) 1 of th{s Act ih \hb Ap'pendn.
NOTES OF DECISIONS

,(,4v £y
for\vhnch specﬂ'c

i id not. twly
to- Justice' anmneun sohumxon -of views. of
ABA's Standing Commnme on.t ithe. Federal Jud:-
ciary-on. prosp
was-not ‘‘advi tee” within. “,,of
. Act, as it was. pot[ﬁmhzed _within meaning - of
statute. by President .or Department of Justice in
connection with those evaluations. Pubiic Citizen
v. US: Dept .of Justice,- D.C... 1989 109 §,Cv,
2558. 491,U.5.:440,:108 L.Ed.2d. 377, Smyir g T

Ovouﬁof experts assembled by private scientific
organization’ pursuant: to' ité contract’:with:Food
#nd Drug Administfation (FDA) to provide coun:
sel ‘on food safety and: duality -issues was'not an
“advisory committee™ ‘sitject to-requirements.of
FedenlAdvm:y CommmeeAa. panel was es-

.‘,.

mittee” within the meaning of the Federal Adviso-

Food and Drug Admmmmuon seeking its advice
‘and regarding vol y.cosmetics test-

ablé adveince notioc of meetings, where the' Com? ing: progmm sand Adm:msmuon 'was unable ei-
mittee did not render advice to the federal govern-.z ther;to develop or req testing pro-
ment, but made recommendations to state, local grtm such presentation by organization | dld not
and private entities, and was empowered to under- pvc rise to “advisory™ relationship within mean-
take itself- the federal ‘projects which it was ‘to 1ing.of thisiAppendix. Id. e
plan. Public Citizen v. Commission on the Bicen- “Established,” within' provision ‘of this: se'cﬁon'
tennial of U.S. Constitution, D.C.D. C 1985, 622 .., defining advisory ittee as one, established by
F.Supp. 753. - * statute, does not include commmea whnch merely

Nationa! Industries for the Severely Handi-  can be said to owe theif ‘existenck ‘to leg:slmon
capped. did mot constitiste sn “edvisory commits. . Lombardo: ,v.. Handlet,.»D.C.D.C.1975,, 397
tee™ . ms’ contemplated by the Federal;Advisory.. F.Supp., 792. affirmed 346 F. 043, 178
Committee . Act . [Federa! - Advisory, Commmee US.App.D.C. 277, certiorani_deni ?7 s. C‘
Act, §l e seq 5 US.C.A.App. 1I) nnéc its . 2639 43] US 932, SJI'IV.BdZd 248
advisory capacity 10 the Committee for Purchasé Bl-weekly White House meetmg; ity selected
From the Blind and Other Severcly Handicapped  groups, including major business organizations
was dary to its opern | sctivities. HLI and private sector groups, do not create “advisory
Lordship Industriés Inc. v. Committee: fof Pur: - ittees” . ‘Within ‘'mes of s this* Appendix,
chase_from the Blind & Other Severely H'Mdl- such mee(mgs are unstructured mformal and not

ry Committee Act, which requires that adviso
committees hold ‘open meetings and give reason

Comimittee of anntc Sector Survey éstablished by |
the 'President*to give: sdvice on" cost-eﬂ‘ecnve :
mansgement of federal programs were not subject *\ created to advise the Congress and not the Presi-
to this: Appendix, a8 they merely provided Infor- ! “dent or‘federal agencies; ahd unless 3o utilizéd by
mation and r ons far consideration 0.7 the President or an agency; is: not Subject'to the
the Committee,. notwithstanding that they were i Federal Advisory: Committee Act.i/i 1982 (Coun-
intimatety involved tn galhcnng of information sd_lnfOP) 6 O.L.C. 35. .
about fedcral pmgrnms and formulmon of possi- L

x - 3 Shnd!na to' e

r g advisory nnd fevent ad-
visory groups from becoming self-servmg Con-
sumers Union. of U.S, Inc. v. Department of
Health, Ed. and Welfare, D.C.D.C.1976,: 409
F.Supp. 473, affirmed 551 F.2d 466, 179 U.S.App.
D.C. 280.

This Appendix was not mmﬂed to Apply to all
smorphous, ad hoc group meetings; only groups
havmg some sort of established nmctun: and

purpou ndvuory ”
within § of ‘this 'Appendix.+' Nader v. Bd- -
roody, . DC.DC 1975, 396 FSupp. 1231

In ig_this; Appendix,. Corigress -
cerned with fornmlly organized advuory commit. ,,
tees which President or an’ éxecutive’ department
or official directed 10 make recommendations on

ofsmte Hl;bnyandTmsponmon
an ndvnm-y‘,"eommmee within_ {hé meanmg “of
Federal Advisory Comimittéé AG, this Appendis,
vbenhpmvidesinpmtolhe!’eduﬂ!{ighvuy
Admmmhonvhhrapectw’blbpohh

quire !hatmhlghn
vide for minttur) $afe Y ot g

"~ missibly - hnpalf lhd)brpniudou‘l sfreedoms of

194

C itte¢. National';Anti-Hunger Coalition:v.'
Execative Committee of President’s Private 8ector .. 1oy, either 8y consumers or'by virtue;of Senator's
Survey - on  Cost , Control,. ngcms.. 27 : position as such; had nnndmg td;complaii that

ble ‘fécotmendations ! for - “of the s
{Neither ptivate citizén ror United States Séna-

. wers. nnlawmlly ﬂmcnomng » advisory. commit.,
. i thcy yere: nm fairly’ bala;\ced in
AdvuoryCommmeeonReactorSafeguudsuan”' emberst were improperly influericed By
“ndvuory eommlnnc" $ubject to provisions of this petﬂslcum md\'mry tpecial Interests,’ contrary to
. of this appendix and Federal Energy

tration, Act, section 761 et seq. ‘o, Title

Hunt v. y
D.C.OKL1979, 468 F.Supp. 817, .mmea 611
F.24° 332, ‘cerdérari 'deriied 100-5.CL. 1084448 !
USS: 506, 63 LEd.24 mi

Otgmiitzation: consisting

state highway md

transportation depnments:nd" to seek declaration- that: such
officials of United States Department of Tr PO _-_,, B ted “ndvuory committees”, within_
tation was “‘utilized” by Federal H:ghwly‘ ng of this Ap Nndenv Baroody,
mnuon when Adoptm; regulations mhung to DCDCI975 396 FSupp \231 e 1
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cy” within this appendu, fequiring certain public-
ity of committee meeunp, and, its committee on

motor, vehicle emissions is not an . «'advisory com- - g
mittec”: either. as a. committee established by. mt- .

ute or one established or .utilized by the Environ-
mental Protection Agm Lombardo v. Han-
dler, DCDC 1978, 397° .FSupp 792. alﬁrfned
546 F.2d 1043, 178 USAppDC 277, certiorari
dcmcd 97 SCt 639, 431
248

8. Excmptions

"In order to be excmpt from reqmrements of the
Federal Advisory Committee Act, this Appendix,
ds a state or local committét, a group mhust show
tha( it is a state or local oommmee and tha( it was

§4 Appllcabimy, mtﬂcﬂo .

(a) The provisions- of thls Act or of any ru]e ol er,

‘nnotanng-

932 53 LEdZd' '

8 Ty =
2 B

R S e e

e'mommcndahom to
agcncacs. _Center for Auto Safety v,
24,649,188 U.S.App.D.C. 426,

B anis: »

i. The Congress did the Federal Ade-
ory 1 Committee Act to.apply to a body created
jointly by the United: States ‘and’ another nation,
such as. the US-Japan Consultative Group on
. ns.: 1979 (Counsd—lnf Op) 3

or, regulatxon pmmulgated

under this-Act shall apply to each: advisory commlttee except to the extent. that any.

Act of Congress- estabhshmg any such adv:sory eommmee speuﬁcally provndes

othemse

(b) Nothmg in thls Act shall be const.rued t.o app

established or utilized by— - ...

(1) the Central’ lntelhgence Agency, or

(2) the Federal Reserve System

() Nothing in this ‘Act shall be construed to apply

. loeal cénoupwhose

primary function s that of rendenng a public service: thh rebpect to‘a Fedeml
program,’ or. any State or,local committee,” ‘otrricl; board : :’

agencies.

group established to advnse or ‘make recommendah

§ 5. Responslbilities of Congreesional commlttees, nview guldellnes Al !

“'(d) In the exércise of its legislative review funchon, enbh'" 'tm‘zding commlttee of

the Senate and the Ho;

use. of, Representahves shall make a'con
activities of each advmory -committee under, its. Junsdicho
such. advisory committee_should be abohshed or merged wi

atinuing 1 reviéw. of the

dny other, advisory

commmee whether. the responsxbihbes of such. advisory, ¢ -committee:should. be re-

vised, - -and whether. such . advisory.. committee . performs

already being performed.-

this subsectlon Gl

fnnctzon not

8 DeCessary..
‘Each. such-standing' commmee -shall .take -appropriate
action to ‘obtain the enactment of legislanon' 1y

tbe establmhment of any

advisory- committee, each st.andmg commxttee of: t.he Senate':and-of ithe House -of.
Representatives shall determine, :and report such: *determindtion to the Senate or to
the House of Representatives, as the case iay be, whethe;: the fnncbons of ‘the
proposed advisory ‘committee are being or could be pe'rf tmed” by one’ or thore
agencies ‘or by “an advmoq coriniittee already in exis tem;eh or by enlargmg the

mandate of an existing advisory mmlttee Any such lef ,
-(1). contain a clearly. defined purpose for the sdviso committes;

" (2) 'réquire the membership of the advisory eommittee to'be fairly balanced in
represented ‘and ‘thé functions”

.;,'terms of the points of view
the ‘advisory comrm .

appointing authority.or: by any. specml

" for submission’ of 1

-advice;and | s
ot be mappnoprlately inﬂueneed by the
interest, but, :willinstead be. the. result of
the advisory :committee’s: mdependent judgment; 145 g u-rrxmgm e

" (4) contain provis)o dealing 'with authorizhtioti “of dipy iohi,  the ¢
g’ (if any), the dufation’of- the advisary committee, and

tobepérf(brmedby

i 4

the publication of reports and other materials, to the ‘éxtent thaf the' smndmg

196

' : I'a at il have

- tain rovmnons whic| wﬂl,assure that- the advmory commlttee wi

xad(ez)u:: st.tstftP (elt.her supphed by an agency or employed by it),” wt:] be: prowded
i

~Consumer Products: Safety 'Oommision.f iee

. 16 CFR 1018.1. ]

" Department of Agriculture, see 7. CFR 25.1L
Department of Education, see 34 CFR 11.1..

” Department of Health and Human Sem

see 43 CFR t. I .

Manne Mammnl Commlssxon, see - 50 CFR
ac SI0L, oo o

Nuclear Regulatory COmmnmon see IO CFR
A -

K benhlp nnd were improperly influenced by cerwn
_~petroleum -industry special interests, -Senator did
. not have standing to sue-on theory.that defen-
dants’,_actigns had affected effectiveness of his
votes, for. this Appendix ‘'and Federal. Energy. Ad-
ministration Act, secuon 761 et seq. of Title 15,
and had hindered him i carrying out his legisla-
" tive duties through his’ inability to get unbiased
 #dvice ‘ind accurate infofation from Department
of Interior and’ Federal  Energy “Administration
because of Council's input. into, that process, par-
ticulnrly in view’ of fact that Senator showed no
nexus belwccn l'ns ullcged inj juna and defendants
: 706

1, Standing to sne pep
Nonprofit pubhc interest law center, whicl
¢laimed that violation of Federal Advisory Com-” '
mittee Act section requiring membership of advis-
oqeomnuneatobefurlybahncedmtamsof '

contributed to exclusion of center from
mal feview process, pleaded mmcseat injury to
confer mndmg to bnng nm leekmg to "enforce

M

Wheré dnspute ns to hether pamcu]ar orgn-

imed um ‘Con z \ was ‘covered -by: the *Federal Adv;_so;y
wbu'em‘uem]"!erma‘ beral interest i b Committee Act, this Appendix, arose out.of: the
onad of: :g:vmvep::;fc mw“:‘x ,[eonsulumon by a federal agency with the orga-
to. usion

tions gy ization 'over ocnmn “proposed reégulations, ‘and
mn nnd thnt wnter had been du'ecdy nl‘ :}xere there ‘was n6 aliegation or proof tnut .all

t and the orgamuuon be sub_pect to the Feder
al Advisory Committee Act was ‘Gverbroad; the

fully functioning a3 advisory ;> ordet should apply only to oonsultanon for advice

eommmea beckuse they were not f“ﬂy M 7 ot “Fecommendations- 6n* proposed “regulations”
12 Center for Auto ‘Safety v.- Cox,’ 97»8' 580°F.2d

con- 689,188 U.S.App.D.C. 426, -

. [ ttor Survey on Cost’ Control’ :]n;l“noAt‘ i d.

P‘“°‘°“"" P'°d'm tential environmental - * balanced viewpoint' requirément”of this Appendix
::’“8‘ and threats to !;’;llh and safety; and (1 O basis that virtually every member of the execu-.
ticipated denlal of benefits from developtherit of "' ve committee was an exccutive of a major corpo-
ahternative sources of energy, did not confer, stand-, - fation and that po. public-interest representatives
ing to sue upon plaintiffs, paiticalarly in fight o of ‘beneficiaries of federal feeding programs had
foct that. there was 00 nexus between plaintifs’ * peen appointed where Survey was! designed to

d: ¥ flec-
alleged injuries énd. defe ged action.. private sector . expettise 1o attain cost-¢
Metcalf = v.:'» National - ‘P - Councll, w’.'nmmt ln the federal. govem[ne:nl. since
D.C.D.C.1976, 407. PSupp 257, nfﬁrmed 553 smq.. bers ' 1 d fair of
F.2d 176. points given the“ i to be performed.

» that : Nmona! Anti-Hungeér - Coalition :* v. - Executive

" mo; o/ Umwmmmlmwmmmw Comiiiittee of President’s: Private Sector Survey on

::rem.]mhwﬁl“?y funcﬂoning as ldvimry commit-  Cost Contml 1983, 711 F2d I0‘7| 229 USApp
leabeumetheymnmfn“ybahncedinm - D.C. 143,
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Note 3

National Advisory Committee on Mlcroblologl-
cal Criteria for' Foods mét balanced membership
requirements of Federal Advisory Committee Act;

though public interest groups complained -of ab-.:’

sence of consumer representation, ‘Committée was
charged with highly technical mandate requmng
extensive scientific background and expertise in
procasmg and distribution practices. Pubtic Citi-
zen v: National Advisory Committee on Microbio- |

logical "Criteria , for Foods,' D.D.C.1988,- 708v

F.Supp. 359.

The Executive Committee of the Private Sector
Survey created by the President;to give detailed, /
advice on cost-effective ‘management of the federal
government and ‘its agencies dld not v:olate the
bal. d viewpoint requirement of this Appendix
because most committee members' were exécutives
of major corporations, with two being academics
and one from the labor community, and this
Appendix did not require representation of public
interest advocates or beneficiaries of federal food
assistance programs. National Anti- -Hunger Coa-,
lition v. Executive Committee of President’s Pri.
vate Sector Survey’ on  Cost © Control,
D.C.D.C.1983, 557 F.Supp. $24, aﬁ'zrmed m
F.2d 1071, 229 USAppDC 143, -+ .

Failure of the defendant ion to app

cwripr e STITLE. S=~APPENDIX- 2

(ERA) to, the. Umted States Constitution when
setting up ‘the staté cominittee to eoordlnate lob-
bymg actmua for the amendment in state legisia-
ture was fiot such as to establishi a Violaticn of this
ApmdixlnlhatthnAppendixdidnot.bylu
tenmorotherwne,requuebalmungofpmntsof
view on the Equal Rights Amendment issue in the
state coordinating committee. Hall v, Siegel
DCIll 1977, 467 F:Supp. 750.

. 8 nted G repre.
" sented equ(lly to theet’ appheable balance of mem:
. bership, requu'emmts, but required standard must
"be' judged on case—by-éase determination, depend
ing on authority: ting -particular - tee.
1931 6OComp0en :386.: ¥

4Tukmet

Task forces esta (o assist E Com-
mittee of the President’s Private Sector Survey on
Cost Contro! in the study of domestic feeding

¢ programs for-low-income persons were not subject

to this Appendix where jt appeared that task force
reports and recommendations’ would be exhans’
tively reviewed and revised by Execunve Commit-
tee. National Anti-Hunger Coalmon v, Exéecutive

more than one individual in outspoker opposition
to ratification of the Equal Rxghls Amendmcm

§ 6. Responsibllities of the Presldent, report

Congress; exclusion . - .-.; -..

‘(a) The President may delegabe responsﬂnhty or”e\Vnhla
publlc

where appropriate; with respect to all.
Presidential advisory committees. . e

(b) Within one year after a. Presldentml.
public report to the President, the President,,
the Congress. stating either his proposals fof
respect to the recommendatlons contained in,

" (¢) The President shall, not later thin' Desémibds
report to the Congress on the activities, status.” aid
advisory committees-in existence. during the p ¥
contain the name' of ‘évery- advmoryveommittee, the date:of &nd
creation, its termination date ‘or the ‘date it is to make &: ‘Tepor

Committee of President's Private Sector Survey on
Cost Control, 1983, 711-F.2d 1071, 229 U.S.App.
D.C. 143, .

'; ot

-t
by

aiithonty for..its
> its: functions; 4

reference to the reports it has submitted, a statement of whether, it is an ad hoc or

continuing body, the dates of its meetings,

members, and the total estxmated annual

the names and- -occupations of its:current
cost to'the United ‘States to:fund, service,

supply, and maintain such committee., Such report shall ~lnclnde a<list of ‘those
advisory committees abolished by the Presidént; an in the oty @

tees established by statute,-a list of those adviBory’
recommends be abolished together with his reaso:

oy 1rg

exclude from this report any information which, in }us mdgment, should be th.hheld

for reasons of national secunty, and’ he shall mclude in.such

such lnformation i8 excluded .

1982 ‘.n:mdmer.t foitag
Subsec. (c). Pub.L. 97-378, § ml(c). mbsum-
ed provision that the Pmdent shall, not |nter.
than Dec. 31 of each year,.make an annual report
10 Congress on the activities, status, and chnnael )
in the composition of advisory committees in ex-
istence during the preceding.fiscal year, for- -provi-

(rene

sion the Premdent,noihxerthmMathlof,.panM

each calendar year after 1972, make an annual-

§7

FEDERAL' ADVISORY COMMITTEE ACT

NOTES OF DEClSIONS R

istration specml responsib\luy o guide document
" requests. Federal Advisory Committee Act, §§ 6,
© 6(b,-¢), 10, 10();'5 'U.S.C:A.App.: 2.~—National
Sec. Archive v. Archivist:of;the U.S., 1990, 909
F.2d 341,285 U.S.App.D.C. 3_02. o

R tof doiness 1

1. Reqnem or docaments
eral Ad Committee Act does noi im-
pofee?lpon Pmm or upon the Ofﬁee of Admm- ‘
T T T TR 3 . o
X ittee
ibilities - of . the Admlnintrator of . General . Servlces. , Comm
5 7 Re;imement Secrelariat, establishment revlew, recommendations to
President and Congress; agency cooperation, performance guidelines;
uniform pay guidelines, travel expenses, expense recommendations
) 1 te ¢ 1 Setvices
Administrator. 'shall’ est.ablxsh‘ and’,maintain ‘within the Genera
Adm)m'f:;ahon a Committee Management Secretariat, which shall be responsiblé for
all matters relating to advisory committees.
dministrator 8hall, ifimediately after Octobér 6, institute a compre-
Administrator shall, immediately after October 6,1972, ins
heilbs)w?;vxe$ olfs the a.ctwmes and responeib\lltles of each advxsory comm\ttee t,o
determme— : . ;
() whet.her such commlttee is carrymg out 1ts purpose;
(2) whet.her, conslstent with the provisions of appllcable statutes, t.he respon-
"I sibilities assigned to, it should be revised;
~ 1 (3) whether it ahould be- merged with other advisory commlttees, or
‘ 4) whet.her is shduld be abohshed : .
trator ma fnom time, 10 time request such.information. as he deems
necusaryThe Ad"t:)m’;n-y out h?is functions under this subsection.. Upon. the completlon of
the Administrator’s review hie:shall make recommendations to_the President.and to
either the ‘agency head of the Congress with respect to-action. he believes should be
taken, : Thereafter, the Administrator "shall carry out a similar review annually:
Agefity heads shall cooper‘ate wlt.h th "'Admmxst.rator in making the reviews required,
by this subsection.

(c) The Admmxstrator shalll

T

Lot U

pl"eércn‘be admlmstratwe gu)delmes and management

feasible;:
licable to adviso committees, and;" to the maximuin :extent ;
co::::les a?vl:oe ,va:slstance. agl guidance to advnsory committees’ to” improve ‘théir
gerformance 'In carrying ‘out:his functions under this ‘subdettion, the’ Administrator

h dgency_head with respect to’ mean§ ‘of
shall oonslder the recommendations-of ‘éach ageney. e's iy related p such

improving the: performanoe'-of advisory oommxttees whose,

d consulta
rates of pay for compamble services of, members, staffs, an

i?ll:mory oomnl:ipt{ees in a manner which gives appropriate recogmtlon to the respo
sibilities and quahf' ications required and other relevant factors Such regulatio

wlann .

ff;of any. adwsory'

(A) o member of any advmory oommlttee or of the sta edf

com nsauon at a rate in excess of the \rate specified for

R of e Gene odule & on 6332 of title 5, Uriited :

i then' homes or] places of business, may bé, all ; 8,
m"ell:dmg per diem in lieu,of subsisténce, 'as authorized by seétio 5708 of it §,
United States Code, for persona émployed ‘intermittently mvthe Government
~ serviee;fand ' 1 orns v l & A t
(C) such members— ,“Ysilt,
¥ 17'(1) who' are “blind -or> deaf ‘or who otherwu;e quahfy as handleapped
" individuals (withid the meaning -of section 501 of the- Rehablhtatlon Act of
R, 1978(29USC.794)),_ (e

,;L a; e Sy e

-Title 5, by. reason, of being an employee of an agency (mth the meamng of
sectxon 3102(aX1) of mch ’I‘jtle 5), i
.. may be prov1ded services pursuant to section 3102 of auch T'ltle 5 whlle m.‘

'* performance ‘of their-advisory - oommlttgee duties. el bty
19
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(2) Nothing in this subsection shall prevent—. AP

Tt 9w TITLE. 5<~APPENDIX .2

(A) an individual.who (without regard to his service wrth an advu;ory commlt-'

tee) is a full-time employee .of the United Stat.es, or.

R T

(B)_an individual who. lmmedmtely before his semce with an, adwsory com-l

' mittee was such an emp]oyee

from receiving compensanon at the rate at whxch he:othenmse 'would be compensatr

ed (or was compensahed) as a full-time employee of the United States.

i) The Admmxstrqfor ‘shiall include i in “Fudg t'FéZ:om?ne datichs
amoints he déeems"’ necessary for the‘ Xpenses of advisory Esmmit
expenses for pub]lcatlon of repo' S

FEDERAL ADVISORY  COMMITTEE ACT

HISTORICAL AND STATUTORY NOTES

Transfer of Functions . R

“Administrator”,. mcamng Admmmra(onof
General Services, was substituted for. “Director”,
meaning Director of the Office of Management
and Budget, in subsec. (a), pursuant to Reorg.
Plan No. 1 of 1977, § SF, 42°F.R:"$6101, 91 Stat.
1634, set out in "Appendix 1- of .this title, which
tmnsfened d] hmctions of the Office.of Mnnngej

vavisq;r.)" commitbees. pui)lii:ati

ment and Budget and its “Directot relntmg‘to the
Commitiee Mnnngemem Secretariat; “which’is' re-
sponsible pursuant to section’ 7(a) of this"Aét/for
all ‘matters telating t6 advisory committeésito the
Administrator of General Services; efféctive™Nov.
20, 1977, as provided by section | of Ex.Ord.:No.
12024, Dec. 1, 1977, 42 F.R. 61445, set
section 2 of this Act'in this'_Appcnd'ul

12, 1980 94 Stat, 3040)

HISTORICAL AND, STATUTORY. NOTES [
* trator of General Servicés, eﬂ'ect\ve Nov 20 1977

Referenmln'rext ‘ i e
Section 501 of the Rehabilitation Act of I973

referred to in subsec. (dX1Xc)Xi), is classified to, .
section 791 of Title .29, Labor, rather than to ’

section 794 of Title 29 as shown in’ text.
1980 Amendment

Subsec. (d)(1).* Pub

©).

Efféctive Date of 19&0 ‘Amenidment” )
Amendment by PubL '96—523 effective sixt

days after Dec. 12, 1980, see séction 3 of Pub.L.""
96-523, set out as a note under- secuon 3102 of -+

this title. :: B
Transfer of Functions'

“Administrator”, Admini

feyoa o

R

rator Of

Genernl Services, was suhammed for “Director

meaning Director of the .Office, of Mmgemem :

and Budget, in text, “General Services. Adminis-

"Pub.L’ 96-523 sdded subpar.

A

1101 of thiss title..

as provided by section ! of Ex.Ord..No. 12024,

.Dec. 1, 1977._ 42 F R 61445 set out under section

Oﬂ'lce of Personnel 'Mnnag&

 ment” was wbsmuted for **Civil Service Commis-
' -sion™ if subsec. (d) Puitvant to ‘Reorg. Plan No. 2

of 1978, § 102, 43 F.R. 36037, 92 Stat. 3783, set
out under section 1101 of this title, which trans-

“fefred nll functions vestéd by statuite in the United
. SmgCivﬂSémceCmnmmianto (he Dxrectorof

Allmncnomoflbeoﬂ'weomeammtmd

""" Budget “and: thé" Direttgt - thercof ting to-the
"Conmﬂfi&MnﬁtgaﬁQtwmmmfu\‘

PR

_. Register; charter filing, contents, copy -.

() No ,advisory comfhittee’ shaIl be’ estabhshed unléss such estabhs
(1) specifically authonzed by statute or by the President; or

(2) determined as'a matter of formal record, by the head of the agency

involved after consultation with the Administrator with timely notice published

 in the Federal Register;'to beiin the public interest in connectlon -with"the

performance of duties imposed on that agency by ]aw

33 otherwise specifically prov1ded by st,atute or Premdenha]'dlrectwe
ad(vl:;oyynlczmmm;ees shsllptf: utilized solely for.advisory functions. Determmabons
of action to be taken and policy to be expressed with respect to matters upon which
an advisory committee. reports or. ‘makes recommendatloqs shall be made $
the President or an officer of the Federal Govemment. et g

(c) No. advisory committee :shall -meet or..take. any action - until ‘an ndvxsory
con‘:\?mttee charwrz has been filed with (1) the Administrator, in-the case of Presi-
dential advisory committees,.or (2) with the /head of ithe agency to whom any

the Housé of Representatives having legislative ]unsdlctlon o
charter shall contain the following mforfn_atlon

* (A) the cammiwe‘é's' "ofﬁ‘ciax des

'_ndiomdkdﬁlnhumfdgmmw"

tration” for “Office of Management and Budget”,
in_ subsec. (a).. and “Admunstmton for, "D:-
réctor’s” in subsec. ®), pnmmnt to’ Reorg “Plan
No. 1 of 1977, § 5F, 42 FR.' 36101, 91 Stat. 1634,
set out in Appendix 1 of this title, which transfer-
red all functions of the Office of Management and
Budget and its Director relanng to the Committee
Mnnagement Secrétariat, wluch is responsible p
suant to subsec. (a) ofthxs lecuo-n for afl ma
relatlng to advlsory i te

RS

Reorg::Plat Noi1'of 11977, §1SF, 42. F:R= 56101,
91 Stat.n1634, set -out in this Appendix; effective
on or before, Apr.: 1, 1978, a1 such time as speci-

Advlsory ‘Committee Mai.‘a'gééne t Off-
2 '/ 1) 6§ 1306 R N £)

5 'r((n E A\ 1O

Hye ,\gmdelmee-xand

§ 8. Responsibilitles of agency heads,
cer, deslgnatlon :

(a) Each’ agency head shall establxsh ‘uniform imi
management controls for advisory commlttees estai)lfshéd (that sgency, which
shal] be consistent with directives of the ‘Administratof Under’ ﬁécﬁon"7 and ‘ection

. Each agency ‘shall maintain systematic in!omlah&! oni ‘the hamré functzons ‘and
operahons of each admory commxttee}mthir! its 4 :

RN T L i
(b) The head of each agency which has an advisory committee shall: ﬂeslgnat:e an
Advisory Committee Management Officer who slmll.\.—‘ wppptadimon: doia ()
(1) exercise toatrol and supervision- over. t.heuestablnhment pmoedum and
accomplishment.s‘of advisory committees. established by: that agenty; .
(2) assemble and maintain the reports, recdds;- Moth)arpk ers 'of any auch
: commlttée during its enstehee and: g saivrisiso Jon ob odw \“J

(3) carry otit. 61 behaif of that ‘agency the. thhs“ ﬁéc(ﬂ)ﬂ 652 of title 5,
United States Code, thh respect to such n!p(lﬂ'm '

(As amended 1977 Reorg. Plan No. 1, § 6F, eft Nov m:iumotz FR. 56101, N "Stat 1630)
200
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‘v“'such duties are not- solely advisory, a- specnﬁcatxon of the aut.honty
functions; - - : . - unen al T o v o fed g L

(G) the est:mated annual peratmg costs in dollsrs and man-years f
. commlttee el




§9 - verrgirw o TITLE 5-<APPENDIX 2
Note 1 :
1. Purpose 7. Food Chemical;sNews, Inc. v. Davis,

D.CDC 1974 378 FSupp 1048. "
. If Energy Pollcy Task Force's Plan dmﬁmg role
gives ‘it ‘more"than olely ‘advisory furictions, its
charter. should ‘state; ‘citing” aulhomy given for
those functions: :1981; 60 Comp.Qeén’ 3
Bl

R T Fe U Xt/ A ! {3
5 -Men.:baiof,,' "

Purpose of this Appendlx is to control the
advisory committee process and to open to public
scrutiny the manner in, which ;government: agen-
cies obtain advice from private individuals,:. Food
Chemical News, Inc. v. Davis, D C.D.C.1974, 378
F.Supp. 1048. - ST T

2, Compllmee. necmlty of s, active cireuit. judge o Presidential Commmnon to

Where a federal agency utilizes an advisory | ;::s:‘;l!lﬂ‘e orgpnuedfcnmc «:‘: ol::tﬂﬂvl:\ate u;m;f
committée for the purposé of obtaining advnée (he »i )judgcl w”I, T Y mcml berahip on ad-
agency must charter and blish the P ¥

* “visory" cor n did ot prevent’it from carry-
in compliance with all the terms of this Appendlx, . ing out its duties,: and. participation by judges did
and failure 16 comply with such requirements

not disrupt opemxon of courts. Matter of Presi-
cannot be employed as a subterfuge for avoiding  dént's Com’n' on‘ Organized'Crime Subpoena of
the pubhc access requlremcnu of this Appendu Scarfo.-CAJ (NJ) 1986. 783 F2d 370

S . :

§ 10. Advnsory commlttee procedures, meetlngs. notloe, publlcatlon ln Federal
Register; regulations; minutes;: certlflcstion, annual report, Federal
_officer or employee, attendance

(a)1) Each advisory committee: meetmg shall be open to the pubhc e

(2) Except when. the President determmes othe 'for reasons of natxonal
security, timely notice of each stich’ _meeting . ‘shall ‘b pnblxshed in the Federal
Register, and the Administrator shall prescéribe regulations ‘to provide fof other
types of publlc notice: to insure that all mteresbed persons are not.lﬁed of such
meeting prior theretlo~ : -

(3) Interested persons shall be permxtbed to attend ppear | before 'or‘ﬁle st.ate-
ments with any advisory ¢ommittee, subject to such re
as the Administrator may prescn'be .

(b) Subject to section 552 of title 5 Umted States Code, - Lhe records, reports
transcripts, minutes, appendixes, workmg -papers,: drafts, studies, agenda, or other
documents which were madé available to or prepared for or by each” advmory
committee shall be available for public inspection and cof¥ing at & single locstion in
the offices of the advisory committee or the agency to wlnch t.he adv:sory commmee
reports until the advisory committee ‘ceases to exist.

FRSIT I

(c) Detailed minutes of each meeting of each advisory commltbee shall be l(ept and
shall contain a record of ‘the persons present, & eomplete and securate description of
matters discussed and conclusions reached, and copies of all reports received, issued,
or approved by the advisory committee. The accuracy of all mmutes shall be
certified to by the chairman of the advisory committee,: th st

(d) Subsections (a)(1) and (a}(3) of this section shall not apply to any porbon‘of an
advisory committee meeting where the President; or the head of the agency to which
the advisory committee reports, determines ‘that such portion.of such meeting may
be closed to the public in accordance with subsection (c)‘of section 5562b- of title b,
United States Code. Any such determination shall:be in.writing.and shall contain
the reasons for such determination. If such a determmahon i8 made, t.he advmory
committee shall issue ‘'a  réport at least annually setting forth's sumimdry of its
activities and such related matters as would be informative: to t.he public: consistent
with the policy of section 552(b) of atle 5, Umted States Code ‘

(e) There shall be desxgnated an officer or employee §#'the Federal Govemment to
chair or attend each meeting of edch advisory committee. The officét 6f émployed
30 designated is authonzed, whénever he determines it to be in:the public interest, to
adjourn any such reeting..' No advisory committee shall coni uct‘any méetlng o] the
absence of that off’ icer.or employee a P rmaind A

-y

the advance approval of, a deslgnated officer of employee r
ment, and in the casé of “advisory committeés {other’ thﬁn"President:al advxsory
committees), with an agenda approved by such ofﬁcer or employee i

(As amended Pub.L. 94409, §,5(c), Sept. '18,,1976, 90 Stat. 1247 1977 Reorg E]m No.,l, 5 5F
eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1684.) -
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19’16 Amendmen\ - :

Pub.L. 94409 added "pomon of an" l‘ollowmg
“to any” and substituted provisions relating to
determinationis 'for closing to the pubfic such por-
tioh of the meetifng in accordance ‘with section
5520(c) of Title'5, for provmons ‘félating to deter-
mlmuons of mmm lidtéd in 5ectlon 552(b) of
Tltle ’

Eﬂutﬁve Dtte of 1776 Amendmept

“"Amendmént’ by Pub.L. 94-409 “effective ' 180
days after Sept.’ 13, 1976, see sectioh 6 of PublL,
94-409, set out ns ‘a note under socnon 552b ol'
lhns title.

Mferof?nn:ﬂons o T
“Administrator”, ing Administrator of
Genernl Sefvwa. was subsmuted l'or Dlrect

Burden of proof s
Coastruction with o(her laws 1,
Coavening of meeﬁngs 3b
Discretion of agency 3
Exchange of tnformation . 5
fajunction .7
Interagency otlntn-ogency memormdn 9 o
Meetings within section 3 .
Public access 8§ . . L
Public psrdclptﬂon 4 . .

Regulniom 10 b
Sandinston_:e»_ll_' ! B
1. Cmmrudonwlthotherlan

. -4

Freedom of Information Act provmons, ncuon

552 of this title, dealing with |nm-ngency“nnd

interagéncy memoranda are nppbcable, u

section to advisory committee meetings.’ Avmnon

Consumef Action Project v. Washburn, 1276 53’5
F.24 101, 175 USAppDC 273..

Subucnon ()] of this section, prov:dmg !hnt -
meeting may be closed when it is determined by
agency head that such meeting will involve mat-
ters Listed in Freedom of Informstion Act, secnon
SSZoflhuude.d)dno(npplysoumpcrmn
exclnnonofpublxcfmmallmeehnpofudvuory
committees serving cost of-living council., . Nader

Dunlop, DCDCI973 370 FSupp 177, o

1 Porpooe :
Two, separate ‘ml‘omml" meetmp with con-

sumer and distilled spirits lndunry rcpmen(mves
r ‘to drafting’ ions-of ‘the

BurunofAleohoLTobmmd Firearms of the
Treasury Department-on ingredient labeling of
distilled spirits’ were: theetings of “advisory-com-
mifteés” utilized by the Bureau Director to obtain
ndvloewithlnthememlngofthlsAppmdix.md

Snmﬁw(d)ofthnmmMgthm-
meeting may be closed when it is determined by

tgmcybeadthﬁmd:meemgmllm‘mt-.
mwmmmammwm:

hnmdpdmhclndenﬂdeﬁberam:mumm

HISTORICAL AND STATUTORY NOTES ~

Note' 3b

meaning D1roclor of !hc ‘Offide o Managemcm

-and Budget. i subsec, (a)}2) an (3) pursuarit to

Reorg: Plan No. 1 ol‘1977 3§ SF, 42 F.R. 36101,
91 Stat. 1634, ‘St out in” Appendlx 1'of this title,
which “transferred .all funcnons of the Office’ of
Management and Budge( and its' Director relatmg
to the Committee Management. Secretariat, which
is responsible pursuant to section 7(z) of this Act
for all matters relating to advisory committees, to
the Administrator of General’ Services,” effective
Nov. 20, 1977, as prowded by, secuon 1 of Ex.
Ord. No. 12024, Dec. 1,°1977, 42 F.R. 61445 set
out under sccuon 2of lhns Act m "this Appendnx

Legislnlve History

.- For. lcgulauve hlstory and purpose ol‘ Pub L
94—409 see 1976 U.S. Code Cong and Adm.
News, p..2183. . .

NO’I‘ES 01-* DECISIONS -

of committec meetings.’ Nnder v.. Dunlop;
D.C.D.C.1973, 370 F.Supp. 177. . :

3. Meetings within section .

Where meeting between Food and Drug Ad-
ministration and organization representing cos-
metics industry was for purpose of presenting
organization’s voluntary “ingredient . testing pro-
gram, and no'matters of Administration policy or
regulauon were ‘At issue, :parties were not bound
by provisions of this Appendix, and thus neither
public acces 16 such meetings, nor chartering of
such organization, would be requlfed Consumers
Union of U.S., Inc. v. Department 6f Health, Ed.
and Welfare, D.C.D.C.1976, 409 F.Supp. 473,
sﬂlrmed 551 F.2d 466, 179 U.S.App. D.C."280.

~ Al & minimum a relnuvely detailed ana]ysls of
basa for closing various' poruons “of meétings of .
sdvisory commluees serving cost of living council
must, be ' p X Dunlop,
DCDCI973 370 FSupp 177 .

. Where Defemc Advmory Commmee on Wom-
m in the Services Was group. of outsiders called on
because of their expertise to offer views and com-
ments unavailsble within agency, _meetmg of such
committee did not involve “inter-agency® nor “in-
m-ngency" affairs and meeting was required to be
open. Ghates v, Schlwnger, D. C D C. 1973 366
F. Supp K

Jl. Dhaeﬁon ol ugmcy e i
“Under this séction, 2 vlsory éommittees both
meet_nnd fender ‘advice o,govcmmcnull ngcncm

please ngency in quatxon to refrain’ frort
ing. eommmec of sohcmng its "advi
ibcﬂy ‘to do, 0, Dnbney v. Reagnn,

':‘l’m thaf'solar ‘éniergy Hd ener
’ chnr(m pmwded

thaf théy di
>~fmlrdmdnywdldnol brogaté express Subsec!

() of this section that advisory committees “shall
oA bold ariy meetlng excépt:at the'call of, or with
the' ndvnﬂee apptoval 'of," the desighated: federal
.. iDabliey. V. Rugan 'DCN.Y.1982,
$59°F.Supp. 3611 b e
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Note 4

4. Public participation "o v o
.While plaintiffs were entitled to have meeung of

Dcfcnse Advisory _ Commmcc on, Women in the

Services conducted so ‘as; m be opcn

there was no right of publi¢ n

ory - committee. .. Gates
D.C.D.C.1973, 366 FSupp

stamp program were deliberative and not a mere
sham and did not violate this section where task
force recommendations were dlstnbutcd t0 mem-
bers of executive committee for study in advance
of public hearing and at the heanng

v 2 TITLE 5-~~APPENDIX . 2

+": would issue preliminary injunction requiring such

meetmg 10 be open 0 the public. OAta
|nger. D C D.C.1973, 366 F. Supp. "

-Federnl .Advisory .Comminee-An..pécﬁon re-
quiring advisory, committees to make its records

ilable for public inspection subject to Freedom
of lnformatlon Act (FOIA) incorporated not only
FOIA's nine exemptions but aiso its mandatory
procedural mechanism of written request followed
by sadministrative ireview; - therefore,: newsletter
publi:hcr which sought access to documents reiat-
ing to meetings.of Advisory Committes on the
Food - and . Drug . Administration - established no
v:olanon of the law when committee refused to

were specifically brought to attention of full mem-
bership even though belatedly filed and ‘in other
instances the committée rejected recommendations
contained in the staff reports. National Anti:
Hunger Coalition v. Executive Committee of Pres-

ident’s Private Sector Survey on Cost Control,' "

D.C.D.C.1983, 566 FSupp 1515. .. ..,
For purposes of this Appendix, exchnngc of
mt'ormmon does not make- adynsory committee
“part of”" its government agency. Gates v. Schies-
inger D.C.D.C.1973, 366 FSupp 797

6. Burden of proof

This section does not eonmn same expras
provision as Freedom of Information Act, section
552 of this title, which places burden of proof on
agency to sustain its action, but underlying policy
considerations are identical and burden of proof
should be comparable... .Nader v.. Dunlop,
D.C.D.C.1973, 370 F.Supp. 177.:; . R

7. Injuncﬂonll- I bt
.Where pleadings  were hmlled to. ncuons of
Travel Advisory Board in bolding ¢ o&ed meeting
and did not refer to aiy other i ‘commit-
tees in the Department of Couimcme. and where
all evidence was directed towards the TAB, in-
junction which purported {o reqmre timely ad-
vance public notice of each meetmg ‘of the TAB or
nny other advuory committee In' the Departmcm
was overbroad. Aviation” Cofisumer Aétion
Project v. Washburn, 1976 835 P2 101 175
USAppD.C, 273, ,
Injury to nonpro{' t envu’onmcn A
organization if panel of sc:entm-execuuva con-
vened by the Secretary of the Department of
Energy to study safety of government-owned nu-
clear reactor in Washington were determined to in
fact be subject to requlremenu of the Federal
Advisory Committee Act was neithier subsiantial
nor irreparable, whereas mjury fo the Secretary
and the remainder of the eountry eauaed by delay
would be substantial and irreparable, and thys,
organization was not cnmled to, ptdnmnuy in<
junction enjoining activities of panel until orga-
nization's representative should. be allowed to at-
tend, where any recommendations by panel would
s00n be available by tequest under, (he Freedom of
Information _ Act. = Natural Resotirces Defense
Council, Inc. v. Hcmngton. 'D:D.C.1986, 637
F.Supp. 116, . ', VRN
Exemption relatmg to mtetagency :or' mtn-
agency memorandum or letters did not apply so as
to permit meeting of Defense Advisory Committee
on Women in the Services to be closed, and court

d nts absent FOIA request. Food
Chemical News v. Advisory Committee on' Food
and Drug Admin., D D.C.1991, 760 F.Supp. 220.

Public interest’ ¢h § 's misdirected
application to Office of Administration for Tower
Commission report, which investigated the sale of
arms to Iran and transfer of resulting proceeds to
the Contras in Nlcnmgua, was not sufficient under

i it lh' Fodeml
Advisory Committee Act, since the request should
have been made to the Gornmimon itself whde it
existed, since Office had no authomy or’ raponsn-
bility over, the, Cpmmmnon s records; institute
was unable Yo’ compcl disclsiire of ‘thosé_doc:
uments. National Sec. Archive v. Exécutive Of-
fice of The President, D.D.C.1988, 688 F.Supp.
29, affirmed 909 F.2d 541, 285 USAppDC 302.

The press has a statutory right under this’ Ap-
pendix as. well as a privilege under. US.C.A.

. Const. Amcnd 1 to report on the manner in
. which government affairs are conducted. Food

Chemical News. lnc. 2 . Davis, D.C.D.C. 1974, 378

on.'of"the )‘opent" n “fmeeting
‘552 of Tde

it closmg of some
portions of ricckings' of " subgroups pf, the Humani-
ties Pancl at which individual grént applications
,mo (Counsd lnrop) 48 Op

nt at Three Mile Island
thie power to istue’ lubpoenns is sufficient also to
dllow the closmg of its meetinp under certain
circumstances under’ the éxemption ' cofitairied in
section 552b(c)(10) ‘of this' title. relating” to the
“agency's i of a subp 1979 (Counsel-
Inf. Op) 3 0pOL.C. 208. :

9--l_nm._ lnha-wymemonndn

lEndencethatthu'ehadbeenmorethanzo
meetings of the Travel Advisory Board and that
on only three occasions had portions of the meet-
ing been closed to the public demonstrated that
the Board-was oot abusing exemption provided to
nudaxv.b-.&(d)ofthumfmmmuw

memt of holding open- when i

md - intra-agency memoranda “were: bang dxs-
cussed.  Aviation ‘Consumer Action Project v.
Washbu)rn.‘l976, S35 F.ud 101

273..

meeﬁnpdonoupplywmyodmorymmxm

- meeting which the head of an agency determines

204

memoranda. Id. .

§12

“ing: acnon “of Committeé- for Purchase From the"
1641, Blind and Othier- Severely Handicapped to ‘take

“Even afér interagency of |mn~age1|cy memosi L(particular ‘medals.and medal sets out of competi- ;

randum has been disclosed to member’of an advis- -
ory committee, the memorandum may still be
considered an-inter-agency or'intra-géncy mem
randum so that fact that such disclosoré i madé
o' member of an advisory commiiitee doés nét
preclude advisory ‘committee -from™ holding’ &'
closed meeting in accordance with the exemption: :
provided for in subsec. (d) of thu sectmn and
section 552 of this title. Id.

10, Regnlations .. -’ PR (";'.'
Where regulations which were challenged had

been revised .through procedure in which the.re- -
vised regulations were published in draft form and |

pubtic comment was invited and ‘where the new”

regiilations were temporsary, court would not gver-"*
turn original regulations déspite failure of Federal

Highway Administration to comply" with- require-" -

ments of this Appendix in adopting the initial
regulations. Center for Auto Safety v. Tiemann,
D.C.D.C.1976, 414 F.Supp. 215, remanded on
other grounds 580 F.2d 689, 188 U S App D C.
426. I

‘Pefsons active in opposmg cnactmzm of Equal
Rights Amendment’to.United States Constifution

were without sundmg to bring suit ngmnst Na- .

tional Women's Year. 1975, to enjoin it from;
supporting ennctmem of the Equal ‘Rights
Amcndmem. engagmg in lobbymg ucnvmes, and

other p
sion on the Observance of lmcm Women s Year, -
1975, CALIL1977, 549 F.2d 111S. -

Corporation in buslmss of manufmunng nnd
supplying ‘military decorations and insignia to °
government had standing to assert violations of
the Fedeml Advisory Committee Act in challeng-

§ ll. Availability of tmnacripts,

ngeney proceeding ST

. tive bidding and place them on list.as commodities
suitable for procurement by government for quali-
fied nonprofit sgencies ‘for thé blind” ‘or other
"severely haridicapped sincé corporation had i lnj\.lry
in--fact ‘based on Commmee s decnsnon, mjury
could be re lid

died if court in d :
. and corporation’s interest fell within zone of i \mer-
est of the Act.. HLI Lordshlp Industries, Inc. v.
"Committee for Purchase from the Blind & Other
Severely Handlcapped D.C.Va, 1985 615 F. Supp

1 970.

Individual recipients of fedeml food assistance
benefits and an antihunger coahtxon were granted
standing to challenge bership on the. Presic
~ - dent's Executive Commmee of the Private Sector
. Survey as lacklng the balanced representation re-
quired. by this Appendix as well as to qucsuon
Committee’s compliance with procedural require- .
ments of this Appendix. - Natiorial Anti-Hunger

- Coslition v. Executive Committee of President's

Private  Sector Survey on Cost Control,

1+ D.C.D.C.1983,:-557, F.Supp. 524, affirmed 711

F.2d 1071, 229 US.App.D.C. 143.

Nonprofit corporation whose activities ccntercd
broadly .upon transportation. safcty issues and
whose functions included monitoring acuvmes of .
Federal nghwny Admini
challenge alleged failure of the Federal Highway
Admlmstrnuon to comply ‘wuh rule-makmg provi-
sions of sections 531 et seq. and 701 et seq. of this .
title when providing for alternative procedure for
approving state highway safety plans and failure
“of the Federal Highway ' Administrition to open
..meetings with & . particulas. orgnmuuon to the
pubhc punuant to this Appendix. .Center for.
" Auto Safety v.' Tiemann, D.C.D.C.1976, 414
F.Supp. 215, remanded on othér grounds 580 F.2d
689, 188 USAppDC 426 ;

A

,l75USAppDC. .

(a) Except where prohibited by contractual agreements entered into prior to the
effective date of this Act, agencies and advisory committees shall make available to
any person, at actual cost of duphcauon. copies of transcripts of agency proceedmgs
or advxsory committee meetings. . - ., -

(b) As used in this section * agency pMng" means any proceedmg as defmed
in section 551(12) of title 5, United States Code.

HlSTORICAL AND STATUTORY NO’I‘ES A

o days followmg enactment of PubL 92463 on

Rdzreneu tn Text
Oct. 6, 1972, sec section 15°of Pub.L. 92-463.

Effective date of this Act, refcrrcd to in subsec.
(a), as meanmg eﬂ'ecuve upon expiration. of nmety

- e

NOTES OF DECISIONS CE

1. Standing to sue - - . ) 5.7 gue. for the information.: Center for Auto Safety
. . . -uv. Tiemann, D.C.D.C.1976, 414 F.Supp. 215, re-
Any person whose request for information un- "~ “manded on other grounds 580 F2d 689, 188
detﬂmtppendﬂh‘dbemdmwdhasﬂmdmgw . USAppDC.426 e :
" e " k - . S
§- 12 Fiaml and admlnlstratlve provlslons' ~recordkeeping~. audit' agency sup-
port services S .

(a) Each ngency “shall keep Tcords’ ds "will® fully -disclose’ the ‘dnsposltwn of any
finds which may be 4t the disposal of:its advisory éomimittéés’and the hature’and
extent of their activities. The General Services Administration, or such other agency
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§12 A

as the President may. designate, shall maintain. financial . reoords with respect to.
Presidential advisory committees. . The. Comptrol\er General of the United States, or
any of his anthomed representatwes, shall have.access; for the_purpose of audxt and

advisory commrttee established by or reporting to it unlgss the establxshmg aut.honty
provides otherwise.:: Where any such-advisory: committee reports to more-than one -
agency, only.one agency shall be responsible for support’services: at any-one time..
In the case of Presidential advisory commnttees, such Bemces may be pmvrded by
the. General Semces Admmxstratxon ¥ ;

§ 13 Responslhlllcles of lerary “of, Congreas reports and background papers;‘
deposhory ot b

Code, ,
provrde for the filing with the L\bmry of Congress of ‘at Jeast eig
report made by every advisory' committee .and, .where ; appropriate,- backgmund"
papers’ prepared ‘by" consultants.” The’ L!bmnsn of s Congress shall.- estabb.sh 8
depository for such :
inspection’ and, use.

Transfer of Funcﬂons
“Admlmstrator - mumng .
General Services, was substituted for “director”,
meaning Director of the ‘Office of Managuncnt"'
and Budget, in text, pursuarit o' Reorg. Plan No.
1 0f 1977, § SF, 42 F.R. 56101, 91 Stat. 1634, set
out in Appendix 1 of this utle. which transferred
all functions of the Ofﬁce Ageme

Act shall. terminate not. lsfer t.han the expxraho’ o
such effective date. unless L

(A) in the casé of ‘an advrsory commxttee estsb]nshedby thé Presldent‘ or an
officer of the Federal Government, such advisory committee is renewed by the
President or that officer by appropnate action': pnor ‘to-the- expirauon of such?
, two-year period; or., ..... - [N

(B) in the case of an adwsory eommm‘ee estabh.shed by an Act [ Cong'ress :

 its duration is- otherwise provided for by law. 5

(2) Each advisory committee established aﬁer such ‘effective date shall términate’
not later -than the expiration’ of the two-year penod begmnmg on t.he date ‘of .its
establishment unless— R ie SRR Aniang oy

(A) in the case of an advmory oommlttee esmbhshed by the Premdent or an
officer of the Federal Government such ad\hsory comnittee is renewed by the

) Presrdent or such officer by appropnate acuon pnor to the end of uch penod"’
or

(B) in the case of an advisory committee establxshed by ‘an Act f Congress '
its duration is otherwise provided for by law.: ;s

(b)1) Upon the renewal of any advisory committee, such advisory committee’ shall .
file a charber in accordanee wnh sect:on %e). ,, o g e e

_ {2) Any advisory commrttee estabhshed by an Actof Congress shall ﬁle a charter :
in s_xccordance_ with such section upon the expiration of each successive two-year

period following' the dateg'of' ‘enactment of .the Act:.establishing such- advisory :
committee.

Baniog e piog
(3) No advisory comrmtuae -required under, this, subsection:to file a_.charter,shall

take any action (other than preparauon and filmg of such charter), pnor to. t.he date
on which such charter is-filed. .. ...:.. : ; e 1 .
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such advisory committee would otherwxse termmabe

HISTOR] CAL- AND STATU’I‘ORY .NOTES

» ot

Refmnea in Text

Effective date of this 'Ac‘. refcrmd lo in 3y
(aX1), as meaning effective upon expu'auon of

" EXECUTIVE ORDERS .
EXECUTIVE ORDER NO. 11827

Ex.Ord. No. 11827, Jan. 4, 1975, 40 E.R.. 1217
as amended, formerly set out as'a hote under’ this
sectnon. whlch pmvnded fot the cominumee of

EEARE:

Ex.Ord. No. 11948, Dec. 20,.1976,. 4] F.R
55705, as amended by Ex.Ord. No. 12007, Aug.
22, 1977, 42 F.R. 42839; Ex.Ord- No. 12029
Dec. 14, 1977, 42 F.R. 6363! formerly set om;s_

the

C EXECUTIVE ORDER NO H948

EXECUTIVE ‘ORDER NO 12007
‘ Aug.'83; 1977, 42 F.R. 42839 .

(¢) Any advisory committse' which' i§ rénewed by the President or any officer of
the Federal Government may be continued only for successive two-year periods by
appropriate action taken by, the President or such offlcer nor't.o the date on which

. certain federal advisory committees, was supersed-

" ed by EX.Ord. No. 11948, Dec. 20, 1976, 41 F.R.

55705 set out ns e note under thrs scct\o
' o v

conunuance of. certain federal advisory commit-
tees, was' supcrsedod by Ex.Ord. No 12110, Dec.
28, 1978, 44 FR IO69 sct of asa note un r
thls secnon :

TERMINATION OF CERTAIN PRESIDENTIAL ADVISORY COMMITTEES

By virtue of the authority vested ‘in'me by thie™!
Constitution and statutes of the United States of
America, and ‘2§ Présideni ‘of the United. States of *
America, in order to terminate certain advisory
committees m accordance. with the . .provisions of
the - Federal. -Advisory Committee.:; Act - (5-
U.S.C.App. - I). ‘it h hereby . ordered- as. (ollowa

“Section 1. (0) The Citizens” Advuory
on the Status of Women is tcrmmnwd '

1963, as amended by.| Executive Ordes. No. um
of May 6, 1965 [set out s a note under. Sectron
2000¢ of Title 42, The Public Health and Wel ’
farc], is funher nmended as follm

(1) Subsection () of Section 102 is. moked'

(2) Section 103, in order to delete & reference to'
the Council, is amended to read as follows:

“Annually the Commitiee shall transmit a re- . °

port to lhc President concerning the smus of '
women.” AN B .

(3) Part 11 is revoked... S

(4) The second sentence of Section;301, in ofr-
der o0 delete references to the Counul, is nmended,
tomdnfollows P RERERRYS

“To the extent practical snd to the extent per-
mitted by law (1) all Esecutive agencies’ shall’
peraie with the Cc ittee and furnish it such
information and assistance as may be necessary
for the performance:of its functions, and (2) the:
Secretary of Labor shall furnish staff, office space,’
office facilities and supplies, and other Y
assistance, facilities, and wvica for the Commit-
tee.” i . .
Set. 2

on Environi

oA e oy
(a) ‘nre szens Advisory’ Comminee
ital ‘Quality i$ termi

L Sof lhlS order)

1 (b) Part 1[-of Executive Order No. 11472 of
May 29, 1969, as amended by parsgraphs (7) and

:7(8) of section 4 of Executive Order No. 11514 of

March §,.1970, [set out as a note under. section
4321 of Title 42. ‘l’he Pubhc Heulth and Wclfnre]
ls revaked. - - PN

"Set, 3.7 nc"
ty, Emerpnse ls terrmnated

() Section 2 of Exacunve Order No. ‘|1625 of
October 13, 1971 {set out as a note under section
631:-of Tme 15 Commercc and Tradc] |s:'re-:
voked A b eyl : o

“Sec. 4. (l) The Consumer Ady\sory quir\éil_
is !ermmated ) .

) Executive Order No 11583 of February 24

1971 [set out as & note under section 887d of Tnle
20, Education], is amended as follows: o

- {1) The second sentence of subsection (b)(1) of

"section 2 is aménded by deleting * (mcludmg the

Consumer Advisory Council established in section

D Secnon Sis revokcd

: Sec. 5. () 'D:e Prwdcms Advrsory Board

on International Inv is termi
M) Executive Order No 11962 of Jnnuary 19,
1977 [set out as & note under section 3107 of Titie
‘and Intercourse), ' is ‘re-

Ve I
Sec. 6. Subsections (a), (g),- (i), ;and () of
Section | of Executive Order No. 11948 of De-
cember, 20 1976 [set out as a note under this

’ xectlon] which extended the above édvisory com-

mittees until December }l. 1978, is superseded.

JiMMY CARTER'
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. Sec, 6. Executive Order No. 12159 [not clas- ~See.” 16 "Executive"'Ordet” t N6. - 12089, as'

sified to the code), creating an Emergency Board
to Investigate Disputes Between  the Chicago,
Rock Island, Pacific Railroad and"Péoris’ Tcrmv-q

amended (set out as a note under section 2401 of
Title 15, Commerce and Trade)], establishing the

TERMINATION OF A PRESIDENTIAL ADVISORY COMMITI'EE
By virtue of the authority vested in me by the
Constitution and statutes ‘of the United Statés'of <
America, and .as President of the United States of
Amenca, in order to. terminate an advtsory com-

(b) Executw Order No. 11342. as lmended, is

INntlom:l Producnvity _Councll is, revoked

nal Company and Brotherhood of Railway,cAir~: g, s
line and Steamship Clerks; Freight Handlers;: Ex:- “'ﬁé : ded (st out as's ddte preced

P ing, section it
press and Suation Employecs; and te, United, of “Titlé 42, The Public, Health' and® Welfare]"
Transportation Union, is revoked. establishing the Prwdent s Cou il on Youth Op-

mittee in accordance with the provisions of the
Federal Advisory Committee Act (§ US.C.App.

1), it is hereby ordered as follows:

Section 1.
tee is terminated.

ety

Ex.Ord."No. 12“0 Dec. 28,

b EXECUTIVE ORDER NO"12258

"Ex.Ord. No. 12258, Dec.- 31, 1980, 46 F.R.

1251, as amended by Ex.Ord. No. 12274, Jan. 15,.
1981, 46 F.R. 4677; Ex.Ord. No. 12299, Mar. 17,
1981, 46 F.R. 17751; Ex.Ord. No. 12305, May 5, .
Ex.Ord.' No. 12336, Déc:

21, 1981, 46 F.R. 62239 which provided for the
continuance of certain federal advisory commits '

1981, 46 F.R. 2542i;

‘ E‘EXECUTIVE"'ORDER NO:12305
May 5, 1981 46 F. R 25421

TERMINATION OF CERTAIN FEDERAL ADVISORY COMMI'I'I‘EES ;

" By the duthority vested ifi rme a3 President by’
the Constitution of the United States of America,

and in accordance with the provisions  ofthe’

Federal Advisory Cc Act, as ded (8
USCApp I), the followmg Executlve Orders,

g advisory mitte
voked and the committees terminated:

(8) Executive Order No: 112059 of May'1t,
1978, as amended, [set out as a hote under section:

44 of Title 28, Judiciary and Judicial Procedure},

aubhshmg the United Sum Crrcun Judge Nom-
inating Commission;

®) Executive Order No. 11992 of May

[set out as a note precedmg chapter | of Title 28],

g the C on Selection of Feder-

al Judicial Oﬁ'mers, R

Sage

", EXECUTIVE ORDER NO

1978, 44 F.R.
10§9. formerly set out as a note under this section,
which provided for the continuance of cemln

are hereby re- '

EXECUTIVE ORDER NO. {2379 .

tlvevOrder_ No_. 11948 '_December 20 1976.
which” extended” the “above ‘advisory commitiee

.... until December 31, 197 persed
(a) The Qumoo-Supenor Commlt- P A i od

JiMMY CARTER

fedcral ndvisory oommmeeu, was superseded
Ex.Ord. No. 122358, Dec. 31, 1980, 46 FR. 12.'3’1y
m out 3 &' note under um wcmm

tecs, was- supersededbyEx.Ord 0. 123‘99.Dec
31 198 48 FR."37 netoutasanotebelow

[Execunve Order No 12299 whrch had been
. set out-in" the credit to this Executive Order, was
revokedbyEx Ord. No. 12553 Feb. 25, 1986, 51
CFIR 7237) 4.

(o) Execifive” Order No. 12084 of ‘Scptéiriber
27, 1978, a3 amiended by Executive Order 12097
of Novembér 8,-1978, [set out: &s a' note under’
section - 133 of Title 28),. establishing the Judicial'
Nommntmg_Commxsmon for the District of Puer-

of Executive Ordcr No. 12258 [set out as 2 note‘
under this’ section]; ext g these
are also rcvoked.

: RONALD RBAOAN

Aug 17, 1982 47 F.R. 30699
TERMINATION OF BOARDS COMMI'I'I‘EES AND COMMISSIONS

By the authority vested in me as President by
the Constitution and statutes of the United States
of America, and to terminate the blishi

‘Set! 3. Execuﬂve Order No. ‘12085 [not clas-
sified to .(he code),’ creating an' Emergency Board

authorities for committees. that are inactive or nol
longer neousary it is hereby ordered s fo“ows_

Section 1. Executlve Order :No. 12071 as
amended (set out as a note under section 1001 of
Title 29, Labor], establishing the President’s Com-
rmmon on’ "Pension Policy is'revoked.” - v

See. ‘2. Executive Order No 12042 [nol clas-
sified to tlie code], creating a Board of Inquiry to
Report on Labor D:sputa Aﬂ‘ectmg the Bnumr-'
no::dooal Industry in’ the' United States, is re-
vo

to In a Dispute Between the Norfolk and

Western  Railway ; Company .and Cermn of Its
Employea,nmokut Vo g

to ‘Investigate' o::Dispute: Between' the Nmonal
levayhborConfmcedeuminoflu

‘Sec. 8. *Exécutive Otdér No, 12095 [not clas-
sified to lhe code], cmnng an Emergency Board
tol gate a Dispute B Wien Air Alas-

ka, Inc,, and.Certain Individuals, is revoked.
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. Sec. 7. Executive Order No. 12182 [not clas- oy pormmty, ls revoked.”
sified to the code], creating an Erne.rgcncy ‘Board'

to Investigate a Dispute Between the Long Island:
Rail Road and Certain of Its Employes. is re-
voked.
" Sec. 8. Executive Order No.. 1220 [not clu-
sified to the code), creating an Emergency Board,
to Investigate a. Dispute Between the Port Aulhor-‘,,
ity Trans- Hudson Corpornuon and Cermm f lts.'
Employeu i revoked )
Sec. 9. 'Executl '
a note under, s_ec io 1001 of Tli]e 29, . Labor],,
',lntcmgcncy Employee Beneﬁt
Countil, is rcvoked"( N

AT

a8’ note under section 951 of “Title "20, Ed
eatwn] establishing the Dwgn Llaiso Councnl

Su:. 11, Executlve Ordcr N
nmcnded [set out.as a note under’ section 640d of
Title 25, lndmns]. establishing . the .Hopi- Nnvajo
Land Settlement Inleragcncy Commmec.. N
vokcd

.12, Execunve Ordcr No lI022 as,
nmcnded [sct out as’a note undef iectlon 3(X)l of
Tnle 42, The Pubhc chlth nnd Welfn ub-)

lishing the Staté Plnning [Plannmg] Counc:l on
Radioactive Waste' Mariagement, is tévoked: """

-Sec. 14, "Executive  Order No: 12075,7"as
amended [set out as d note under section 1450 of:
Title 42), establishing the lntcmgency Coordmst-
ing Council, is revoked. R

-Sec. 15.- Executive Order No.: 11782 [sét out
a3 a note under section 2281 of Title 12, -Banks:
and Banking], establithing the Federal Fmancmgw
Bank Advisory Council, is revokéd

AN

AT
NEANN

ExOrd No. 12399, Dec. 31, 1982, 48 F.R. 379,
which related to the continuance of certain. federal
advisory committeés, was superseded by ELOT¢

EXECUTIVE ORDER NO.'12480 = = ' =

Ex.Ord. No. 12489, Sept. 28, 1984, 49 F.R...
38927, which related to the continuarice of eemfn
fedcml adv:sory was y

AL

¥

EnOrd No. 12534, sept. 30, 1985,°50 |
40319, which related to the continuance of certain
federal sdvisory committees, was, supersedad by;

Ex Ord No 12610 Sept. 30, ‘1987, 52 FR:
36901, which ‘provided for thé continuance “of

EXECUTIVE ORDER NO: 12399

sxiibmlvn ORDER NO. 12534

.. EXECUTIVE ORDER NO. 12610 .

Sec. 18. ‘Executive O'rder No. 11256 [not clas-
‘sified to the’ code], establishing the President's
Commmee on Food and_ Fiber and establishing
“the Nat lAdvrsoryf' mmission ‘on Food and
Fiber, is mvoked ¥ :

Sec 19" “Executivé Order No. 11654 “[sét ‘out’

a8’ note ‘under section 278f of’ Title-15, Com:
ng the Fedéral” Fire

amcnded [set out
Title 42, The Public

llshlng the EnerginoOrd mmng Com
c yeer A

2. Execuuve 0rde’xrr ")51
aménded dnd ratified [set out as a note under
section 1701 of Title 50, War and Natlonal De-
fense], establishing the' Président’s Comi
Hostage Compensmon' s revoked

Sec. 22. Executw » Order rNo ;
amended {set out as 8 note under secuon 5848 of
Title 42, The Public ealth and Welfare], 5lab-
hshmg the Nuclcar

Sec 23 Execunvg,(Ord
as a note under sectlon 4

Sec u The vetmr\ Federn! Coordmatmg
‘Committee (Week]y Compxlatnon of Prmdcnual
De . 14, number; 41, page 1743).
[not classnﬁed to the code] is (crmmutcd et

Sec. 28. -The President’s Council .on Energy
Efficiency (Weekly" Compilation . of Prwdemml
Documents, .volume 16, numbers 18 and 30, pages
790 and 1404) [not; classified to the code] is-
terminated. e

T

RONALD "REAGAN

No. 12534, Scp! 30 1985 50'F.R. 40319, former-
ly set"out as a ndte under thas scctnon “

4 PN

. Ex.Ord.No. 12534, Sept. 30, 1985, SO F.R. 40319,
I‘ormerly ‘set out as a note: under (hlS secuon

fonnerly set out as a note undcr this section.

certain Federal advnsory commmees, wWas' ‘super-
seded by Ex. Ord. No. 12692, Sept. 29, 1989, 54
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F.R. 40627, formerly set out.as a note under this
section. e

EXECU’I‘IVE ORDER NO 12692

Ex. Ord. No. 12692 Sept.. 29, .1989, ;54 F.R.
40627, as. nmended by Ex.Ord. No 12704, Feb.
26,1990, 55 F.R. 6969, which provided for the
continuance of certain federal ndvnsory commlt-

EXECUTIVE ORDER NO. mu .
Sept. 21, 1991, 56 F.R."49835'

oL CONTINUANCE OF CERTAIN FEDERAL ADVISORY COMMI'ITEES
By the authority vested in me as President by’

the Constitution and the laws of the United States
of America,.and in accordance with the provisions
of the .Federal Advisory. Committee Act, as
amended (3 U.S.C.App.)[this Appendu]., it is
hereby ordered as follows:

Secdon L. Each adeory oommmee lmed be-
low is continued until Septcmbcr 30 1993.,

_(8) Committee: for. the . Preservation of,the'
Whm: House; Executive Order No. 11145, .as.
amended (Department of the Intcnor) (sct out a3
a noté” undcr secuon 110 of Tnl )
d:n!]

() Fedcrnl Advxsory Councll on Oocupauonal
Safety and Health; Executive Order, No 12196, as
amended (Department of Labor) [set out 23 a note
under section 7902 of this title].

(c) President’s Cémmlsslon on W
Fellowsh:ps  Executive Order No. .
amended (Office of Personnel Managemem)

(d) President's Committee on thé Arts and the
Humamtm, Execuuve Order "No. 12367, 2
amended N ‘oml F.ndowment for thc Ans) ’

@ Pm:denn Comsittee on the lnternauona!
Labor Organization; Execitive Ordeér No 12216
(Department of Labor) [set out as & ‘note Under
section 271 of Title 22 Fomgn Rehuom and’
Intercourse].

(D President’s Committee on’ Merital Retarda-
tion; Executive' Order No. 11776 (Department of
Health and Human Services) [set out as a“note
preceding section 6000 of Title: 42, The Pubhc
Health and Welfare].

(@) President’s Committee on the National
Medal of Science; Exacuuvc Order No. 11287, as

ded (National Foundati
as a note under section 1881 of Title 42]

(h) President’s Council on Physical Flm and
Sports; Executive Order No. 12345, as amended
(Dcpanmem of Health and Human Services) [set
out as a note under section J(X)u-5 of Title 42]

i

Exemptions §
Powers and duties 3

Presumptions 4 A o

Prospective effect 1
Remedies avallable 2

1. Prospective effect

This Appendix Committee Act wns mtended to
have both immediate effect through this: section
providing for termination of advisory committus_

) fset out ;g

tees, was: suj N
27, 1991, 56 PR "49838; set out as a noxe undcr
this section. ©

et

() President’s
der'No. 1213},
meree) [m out'as 4 notc g
Appendlx to 'l“nl€ 50 War and. Naﬁoml Defense] :

Expon Coutidl,

’Exepunve Or-

Sec. 2 Notwhhstmding the.pmvuions_of any’
other E. ¢ arder, the functionsof the Presi-
dent under theFedergl Mva cg,m,m

, necm'dxnde with”
‘—" e bk b& he
m!nmmtorof(knbnu S&‘:iea' EERHRE

12661, s ~amended . by Executivé ; Order , No.
12716(saouxu,anmennd;:m29m ofmle
establishing ,the, National |

o Executive-,Ordel: No. 12686, .23 amended by
Executive Order No. 12705, establishing the Presi-
dent’s Commission on_Aviation. Smdty and Ter-
rorism; and s rbeident m e e T st

‘ (¢) Executive Order No.: 12658, -ed’amended by
Executive Ordéf No.:12665[formerly set out a3 a..
note under sectionr 2210 :of Title '42], establishing
the President’s Commissiori on:.Ci phic Nu-
clear Accidents.

“Sde. & 'EXetirtive Order No. 12692 [formerly
sct out asia note, undet ths‘eum] is supeneded

pmv:dm; P

. Congress, in_enacting this Appendix was con-

" érned about’ ‘Proliferation of advisory committees

which ‘had: outlived their usefulness; . (o, remedy
situation, Congre&sdmetotermmateaﬂndmofy
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committees. Carpenter v. Morton, D.C.Nev.
1976, 424 F.Supp. 603. P

I

3. Powers and duues

RS

§15

.that is integral to a particular statutory scheme.
; ,.1979 (Counsel Inf.0p.) 3 Op.O.L.C. 170.

S, Exemptions
Although a8 professional - legal association’s

Congress contemplnted thnt 'this ' A"
would affect existing substantive law and that if it
was later decided advisory ittees were neces-:
sary, Congress would enact Jegisiation to rechaner

on the federal judiciary was
an "adwsory committee,” sub)cct to the open

- meeting and records provisions of the Federal

Adwwry Committee Act, application of the act to
tee would violate separauon of powers

them;" Secretary of Interior had no bl [
authority to rechartet adv;sory boards of whicl
plaintiffs were members. ~ Carpenter v. Morton
DCch 1976 4 FSupp 603 Cn

The rebutuble présumption thnt unlus a stat

ute creating an advisory eommmee deals cxprmly'

with its termination, the termin 2,
years after enactment of the Federal Advxsory
Cominitfee’ Act or aftér the, cmnon of the com-

mittee, whichever comes \am', may be rebutted by .

a showmg ‘that the Congnss. in cra.mng a com-
mittee, mlgned to'it a spec1ﬁc ongomg functnon

fab pmren A T et b

§ 15 Effective date !

Except' as prowded in sectxon 7(b) thls Act shal\ become effectwe upon the

doctiine and. constitutional provisions ‘requiring

‘that the' President alone shall nominate candidates

for federal judgeships, as it would potentially inhi-

* - bit the. president’s freedom to-investigate,’ to be
-+ informed, to_evaluste and to', consult during the
; ;. process. of nommntmg federal ]udga. pamcularly

as the purposes of the' Act ‘were_served  thfough

" the public confirmiation process, ‘and any noed for
"spplying the Act to the committee’ was out-

weighed by the president’s interest in prservmg
oonﬁdentmh(y and freedom ol‘ consultanon in se-
lecting ' i W gton: Legal
Foundation v. U.S: Dept..of Junlce, D.D.C.1988,
691 F.Supp. 483

expu'ﬁhon of ninety days followmg October 8, 1972.- -

’-,,.,..
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SUBCHAPTER II—EMPLOYEES' RIGHT TO PETITION
CONGRESS

§ 7211. Employees’ right to petition Congress
The right of employees, individually or collectively, to petition

Congress or a Member of Congress, or to furnish information to ei-
ther House of Congress, or to a committee or Member thereof, may

not be interfered with or denied.
Added Pub.L. 95-454, Title VII, § 703(a)(3), Oct. 13, 1978, 92 Stat.
1217,

Historical Note

Effective Date. Section effective 60 Legislative History. For legislative
days after Oct. 13, 1978, see section 807 of listory and purpose of Pub.L. 9554, see
Pub.L. 95434, set out as a note under 1978 U.S.Code Cong. and Adm.News, p.

section 1101 of this title. 2723.

Library References

United States €&=4V. C.J.S. United States §§ 38 to 40.
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CHAPTER 73—SUITABILITY, SECURITY, AND CONDUCT

SUBCHAPTER I. REGULATION OF CONDUCT
Sec. i ’
7801. Presidential regulations.

SUBCHAPTER II—EMPLOYMENT LIMITATIONS

T311. Loyalty and striking.

7312. Employment and clearance; individuals removed for national
security.

7313. Riots and civil disorders.

SUBCHAPTER III—POLITICAL ACTIVITIES

7321. Political contributions and services.

7322. Political use of authority or influence; prohibition.

7323. Political contributions; prohibition.

7824, Influencing elections; taking part in political campaigns;
prohibitions; exceptions.

7326. Penalties. :

7826. Nonpartisan political activity permitted.
7327. Political activity permitted; employees residing in certain
municipalities.

SUBCHAPTER IV—FOREIGN GIFTS AND DECORATIONS

[7341. Repealed.]
7342. Receipt and disposition of foreign gifts and decorations.

SUBCHAPTER V—MISCONDUCT

7351. Gifts to superiors.
7352. Excessive and habitual use of intoxicants.

Historical Note

1968 Amendment. Pub.L. 90-351, Title 1967 Amendment. Pub.L. 980-83, § 1(46),
V., § 1001(b), June 19, 1888, 82 Stat. 235, Sept. 11, 1967, 81 Stat. 209, inserted “Gifts
substituted “Employment Limitations” and” preceding “Decorations” in the
for “Loyalty Security, aod Striking” as heading for subchapter IV, deleted item
the subchapter II heading and added ftem 7341, and added item 7342,

7813.

SUBCHAPTER I—REGULATION OF CONDUCT

§ 7301. Presidential regulations

The President may prescribe regulations for the conduct of em-
ployees in the executive branch.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 524.

D v e i
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Historical and Revision Notes

Unlited States Code

3 U.S.C. 631 (last 16
words)

Derivatlion:

Revised 8tatutes and Statutes at Large
R.S. § 1753 (last 16 words).

Explanatory Notes

The words ‘‘employees in the executive
braoch” are substituted for “persons who
may receive appointments in the civil
service'.

Standard changes are made to conform
with the definitions appiicable and the
gtyle of this title as outlined in the pref-
ace to the report.

Delegation of Functlons. For the dele-
gation to the Office of Personnel Man-
agement of authority of the President to
establish regulations for the conduct of
persons in the civil service under former
gection 631 of this title, see section 601 of
Ex.0Ord.No.11222, May 8, 1885 30 F.R.
6169, set out as a note under section 201
of Title 18, Crimes and Criminal Proce-
dure.

For the delegation to-the Office of Per-
gonnel Management of various functions
vested in the President, see Ex.Ord.No.
11228, June 14, 1965, 30 F.R. 7739, set out
a8 a note under section 301 of Title 3,
The President.

Emergency Preparedness Functions.
For assignment of certain emergency pre-
paredness functions to the Office of Per-
sonnel Management, see Parts 1, 28, and
30 of Bx.0rd.No.11480, Oct. 28, 1969, 34 F.
R. 17367, set out as a note under section
2202 of Title 60, Appendix, War and Na-
tional Defense.

Code of Ethics for Government Service,
House Concurrent Resolution No. 173,
July 11, 1858, 72 Stat. B12 provided that:

“Regolved by the House of Representa-
tives (the Senate concurring), That it is
the sense of the Congress that the fol-
lowing Code of Ethics should be edhered
to by all Government employees, includ-
ipg ofticeholders:

“CODE OF ETHICS FOR GOVERN-
MENT SERVICE

“Any person in Government service
should:

"1. Put loyalty to the highest moral
principles aod to country above loyalty
to persons, party, or Government Depart-
ment.

“2. Uphold the Constitution, laws, and
legal regulations of the United States
and of all governinents thereln and never
Le a party to their evasion.

"3. Give a full day’s labor for a full
day’'s pay: giving to the performance of
hix duties his earnest effort and best
thought.

‘4. Seek to find and employ more effi-
clent and economical ways of getting
tasks accomplished.

“5. Never discriminate unfairly by the
dispensing of speclal favors or privileges
to anyone, whether for remuneration or
not: and never accept, for himself or his
tfamily, favors or benefits under circum-
stances which might be construed by rea-
sonable persons as influencing the per-
formance of his goverunmental duties.

“8. Make no private promises of any
kind binding upon the duties of office,
since a Qovernment employee has no pri-
vate word which can be binding on pub-
lic duty.

‘7. Engage io no business with the
Government, either dlrectly or {ndfirectly,
which is inconsistent with the consclen-
tious performance of his governmental
duties.

“8. Never use any information coming
to himn confidentially in the performance
of governmental duties as & means for
making private profit,

‘9. Expose corruption wherever dis-
covered.

“10. Uphold these principles, ever con-
sclous that public office is a public
trust.”

EXECUTIVE ORDER NO. 9845

Ex.Ord.No.9845, Apr. 28, 1847, 12 F.R.
2789, formerly set out as a note under
this section, which permitted Bureau of
Reclamation employees to accept appoint-

ments as constables or deputy sheriffs
under state or territorlal laws, was re-
voked by Ex.Ord.No.11408, Apr. 25, 1968,
33 F.R. 6489.
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EXECUTIVE ORDER NO. 11401

£x.0rd.No.11481, Oct. 29, 1969, 34+ F.R.
17605, as amended, isa now set out Ax A
note under section 7101 of this titie.

Library References

United States &=41,

C.J.8. United States § 41.

Code of Federal Regulations

Determinations, etc., of suitability, see 5 CI'R 731.201 et seq.

Kmployment of relatives, see 6 CI'R 310.101 et xeq.

Federal labor relations organization, programs, etc., see 5 CFR chap. XIV.
Nondisciplinary separations, etc., see 5§ CFR 715.201 et seq.

Political actlvities, see 5 CIFR 733.101 et seq.

Notes of Decisions

Power of federal government 1
8tate regulation or control 2

1. Power of federal government

The federal government has power to
coatrol objectionable officlal conduct by
ity employeer and officers. State of Ohlo
v. U, 8. Civil Service Commission, D.C.
Ohlo 1946, 65 1*.Supp. 770.

2, State regulation or control

Congress must clearly suanifest an in-
tention to reguinte for itself activities of
its employees, which are apart from their
governmental duties, before the police
power of the state ix powerless. Rallway
Matl Ass'n v, Corsi, N.Y.1845, 66 S.Ct.
1483, 326 U.S. 88, 89 I.Id. 2072.

SUBCHAPTER II—EMPLOYMENT LIMITATIONS

Historical Note

1968 Amendment. Pub.L. 90-351, Title
Vv, § 1001{c), June 10, 1968, 82 Stat. 237,
substituted “Employment Limitations”

§ 7311.

tor “Loyalty, Security, aud Striking" in
the heading,

Loyalty and striking

An individual may not accept or hold a position ir} th'e Govern-
ment of the United States or the government of the District of Col-

umbia if he—

(1) advocates the overthrow of our constitutional form of

government;

(2) is a member of an organization that he knows advocates
the overthrow of our constitutional form of_ government;

(3) participates in a strike, or asserts the right to strike,
against the Government of the United States or the government

of the District of Columbia; or

(4) is a member of an organization of employees of the Gov-
ernment of the United States or of individuals employed by the
government of the District of Columbia that he knows asserts

;7
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the right to strike against the Government of the United States
or the government of the District of Columbia.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 524.

Historical and Revision Notes

Derlvation: Unite? States Code

5 U.S.C. 118p {Uncodified]

Revised Statutes and Statutes at Large

Aug. 9, 1955, ch. 690, § 1, 60 Stat. 024.

June 29, 1856, ch. 479, § 3, (as applicable
to the Act of Aug. 9, 1855, ch. 690, §
1, 69 Stat. 624), 70 Stat. 433.

Explanatory Notes

The word ”poéition" i8  coextensive
with and is substituted for “office or em-
ployment”.

-In paragraphs (1) and (2), the words
“in the United States” in former section
118p(1), (2) are omitted as unnecessary
in view of the reference to “our constitu-
tional form of government'.

In paragraphs (3) and (4), the refer-
ence to the ‘‘government of the District
of Columbia' is added on authority of

the Act of June 29, 1956, in order to
make these paragraphs meaningful with
respect to individuals employed bLy the
government of the District of Columbis.
The words “From and after July 1,
1056'", appearing in the Act of June 29,
1956, are omitted as executed.

Srandard chauges are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

EXECUTIVE ORDER NO. 10450

Apr, 27, 1853, 18 F.R. 2489, as amended by Ex.0Ord.No.104981, Oct, 15, 1853, 18 I'.R. 6583;
Ex.Ord.No.10531, May 27, 1954, 19 F.R. 3069; Ex.Ord.No.10548, Aug. 3, 1954, 19

F.R. 4871; Ex.0rd.No.10550, Aug.

6, 1854, 19 F.R. 4981; Ex.Ord.No.11605, July 2,

1971, 36 F.R. 12831, Ex.Ord.No,11785, June 4, 1974, 39 F.R. 20053; Ex.Ord.No.12107,

Dec. 28, 1978, 44 F.R. 1053.

SECURITY REQUIREMENTS FOR GOVYERNMENT EMPLOYEES

Whereas the interests of the national
security require that all persons privi-
leged to be employed in the departients
and agencies of the Government shall be
reiiable, trustworthy, of good conduct
and character, and of complete and un-
swerving loyalty to the United States;
and

Whereay the American tradition that
all persoas should receive fair, impartial,
and equitable treatment at the hands of
the Government requires that all persons
seeking the privilege of employment or
privileged to be employed in the depart-
ments and agencies of the Government be
adjudged by mutually consistent and no
less than mionimum standards and proce-
dures among the departments and agen-
cies governing the employment and reten-
tion in employment of persons in the
Federal service:

Now, Therefore, by virtue of the au-
thority vested in me by the Constitution
and statutes of the United States, includ-
ing section 1753 of the Revised Statutes
of the United States (5 U.S.C. 631) [now
sections 3301 and 7301 of this title); the

Civil Service Act of 1883 (22 Stat. 403; §
;.S.C. 632 et seq.) [now section 1101 et
seq. of this title); section QA of the act
of August 2, 1939, 53 Stat. 1148 (5 U.S.C.
118j) [now sections 3333 and 7311 of this
title]; and the act of August 26, 1950, 64
Stat. 476 (3 U.S.C. 22-1 et seq.) [now
section 7501 et seq. of this title], and as
President of the United States, and
deeming such action necessary io the
best interests of the national security it is
hereby ordered as follows:

Section 1. In addition to the depart-
ments and agencies specified in the said
act of August 26, 1850, and Executive
Order No. 10237 of April 26, 1951 the pro-
visions of that act shall apply to all oth-
er departments and agencies of the Gov-
ernment,

Sec. 2. The head of each department
and agency of the Government shall be
responsible for establishing and main-
taining within his department or agency
an effective program to insure that the
employment and retention in employment
of any civilian officer or employee within
the department or agency is clearly con-
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sistent with the interests of the national
security.

Sec. 8. (a) The appointment of each
civilian officer or employee in any de-
partiment or agency of the Government
shall be made subject to investigation.
The scope of the investigatjon shall be
determined in the first irstance according
to the degree of adverse effect the occu-
pant of the position sought to be tilled
could bring about, hy virtue of the na-
ture of the position, on the national secu-
rity, but in no event shall the investiga-
tion include less than a national ngency
check (including a check of the finger-
print files of the l"ederal llureau of In-
vestigation), and written ingquiries to ap-
propriate local law-enforcement agenciex,
former employers and supervisors, refer-
ences, and schools attended by the person
under investigation: Provided, that upon
request of the head of the department or
agency concerned, the Office of Person-
nel Managemnent may, in its discretion,
authorize such less investigation as may
meet the requirements of the pational se-
curity with respect to per-idiem, intermit-
tent, temporary, or seasonal employees,
or aliens employed outside the TUnited
States. Should there develop at any
stage of investigation information indi-
cating that the employment of any such
person 1may Dot be clearly consistent
with the interests of the national securi-
ty, there shall be conducted with respect
to such person a full field investigation,
or such less investigation as shall be suf-
ficient to enable the head of the depart-
ment or agency concerned to determine
whether retention of such person is clear-
ly consistent with the interests of the na-
tional security.

(b) The head of any department or
agency shall designate, or cause to be
designated, any position within his de-
partment or agency the occupant of
which could bring about, by virtue of the
nature of the position, a material adverse
effect on the national security as a sensi-
tive position. Any position so designated
shall be filled or occupied only by a per-
son with respect to whom a full field in-
vestigation has Dbeen conducted: Pro-
vided, that a person occupying a sensi-
tive position at the time it is designated
as such may continue to occupy such po-
sition pending the completion of a full
tield investigation, subject to the other
provisions of this order: And provided
further, that in case of emergency & sen-
sitive position may be filled for a limited
period by a person with respect to whom
a full tield pre-appointment investigation
has not been completed if the head of the
department or agency concerned finds
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that such action i3 necessary in the na-
tional interest, which finding shall he
made a part of the records of such de-
partment or agency.

Sec. 4. ‘I'he head of each depuariinent
and agency. shall review, or cause to be
reviewed, the cases of all civilian officers
and employees with respect to whom
there has heen conducted a full field in-
vestigation under Executive Order No.
0835 of March 21, 1947, and, after such
further investigation as may be appropri-
ate, shall re-adjudicate, or cause to De
re-adjudicated, in uccordance with the
said act of August 28, 1050, such of those
cases ns have not been adjudicuted under
a security :standard cominensurate with
that established under this order.

Sec. 5. Whenever there is developed or
received by any department or agency in-
formation indicating that the retention in
employment of any officer or employee of
the Government may not be clearly con-
gistent with the interests of the national
security, such information shall be for-
warded to the head of the empluying de-
partment or agency or his representative,
who, after such investigation as may he
appropriate, shall review, or cause to he
reviewed, and, where necessary, re-adju-
dicate, or cause to be re-adjudicated, in
accordance with the said act of August
26, 1950, the case of such officer or em-
ployee.

Sec. 6. Should there develop at any
stnge of investigation information indi-
cating that the employment of any offi-
cer or employee of the Governnent may
not be clearly consistent with the inter-
ests of the national security, the head of
the department or agency concerned or
his representative shall immediately sus-
pend the employment of the person in-
voived if he deems such suspension nec-
essary in the interest of the national se-
curity and, following such investigation
and review as he deems necessury the
head of the department or agency con-
cerned shall terminute the employinent of
such suspended officer in the interests of
the national security, or employee when-
ever he shall determine such termination
necessary or advisable in accordance with
the said act of August 26, 1950.

Sec. 7. Any person whose employment
is suspended or terminated under the au-
thority granted to heads of departments
and agencies by or in accordance with
the said act of August 26, 1950, or pursu-
ant to the said Executive Order No. 9835
or any other security or loyalty program
relating to officers or employees of the
(overnment, shall not be reinstated or
restored to duty or reemployed in the
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same department or agency and shall not
be reemployed in any other department
or agency, unless the head of the depart-
ment or agency concerned finds that such
reinstatement, restoration, or reemploy-
ment is clearly consistent, with the inter-
ests of the national security, which find-
ing shall be made a part of the records
of such department or agency: Provided,
that no person whose employment has
Leen terminated under such authority
thereafter may be employed by any other
department or agency except after a de-
termination by the Office of Personnel
Managenient that such person is eligible
for such employment. .

8ec. 8. (a) The investigations conducted
pursuant to this order shall be designed
to develop information as to whether the
employment or retention in employment
in the Federal service of the person
being Iiovestigated is clearly consistent
with the interests of the national securi-
ty. Such information shall relate, but
shall not Le limited, to the following:

(1) Depending on the relation of the
Government employment to the nationa)
security:

(1) Any behavior, activities, or associa-
tions which tend to show that the jndi-
vidual {8 not reliable or trustworthy.

(i) Any deliberate misrepresentations,
falsifications or omissions of materlal
facts.

(iit) Any criminal, infamous, dishonest,
immoral, or wotoriously disgraceful con-
duct, habitual use of intoxicants to ex-
cess, drug addiction or sexual perversion.

(Iv) Any illness, including any mental
condition, of & nature which {n the opin-
fon of competent medical authority
mnay cause significant defect in the Judg-
ment or reliability of the employee, with
due regard to the transient or continuing
effect of ‘the illness and the medical find.
ings in such case.

(v) Any facts which furnish reason to
believe that the individual may he sub-
jected to coercion, influence, or pressure
which may cause him to act contrary to
the best interests of the nationa] securi-
ty.

(2) Commission of any act of sahotage,
esplonage, treason, or sedition, or at-
tempts threat or preparation therefor, or
conspiring with, or aiding or abetting
another to commit or attempt to commit
aBy act of sabotage, esplonage, treason,
or sedition,

(3) Establishing or continuing a sym-
pathetic assoclation with a saboteur, spy,
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traitor, seditionist, anarchlst, or revolu-
tionist, or with any esplonage or other
secret agent or representative of a for-
eign nation, or any representative of a
foreign nation whose interests may be in-
imical to the interests of the United
States, or with any person who advo-
cates the use of force or violence to
overthrow the government of the United
States or the alteration of the form of
government of the United States by un-
constitutional means.

() Advocacy of use of force or violence
to overthrow the government of the Unit-
ed States, or of the alteration of the
form of government of the United States
Ly unconstitutional means.

(5) Knowing membership with the Bpe-
cific intent of furthering the aims of, or
adherence to and active participation in,
any foreign or domestic organization, as-
sociation, movement, group, or combiana-
tion of persons (hereinafter referred to
as organizations) which unlawfully advo-
cates or practices the commission of acts
of force or violence to prevent others from
exercising their rights under the Consti-
tution or laws of the United States or of
any State, or which seeks to overthrow
the Government of the United States or
any State or subdlvision thereof by un-
lawful means,

(6) Intentional, unauthorized disclosure
to any person of security information, or
of other information disclosure of which
s prohibited by law, or willtul violation
or disregard of security regulations.

(7) Performing or attempting to per-
torm his duties, or otherwise acting, so
as to serve the interests of another BoOV-
ernment in preference to the interests of
the United States.

(8) Refusal by the individual, upon the
ground of constitutiona} privilege against
self-incrimination, to testify before a con-
gressional conunittee regarding charges
(;t l:ls alleged disloyalty or other miscon-
duet,

(h) The Investigation of persons enter-
ing or employed in the competitive serv-
ice shall primarily be the responsibility
of the Office of Personne) Managenent,
except in cases in which the head of &
department or agency assumes that re-
sponstbiilty pursuant to law or by agree-
ment with the Office, The Oftice shall
furnish a full Investigative report to the
departmeqt or agency concerned.

(c) The investigation of persons (in-
cluding consultants, however employed),
entering employment of, or employed by,

the Government other than in the com-
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petitive service shall primarily be the re-
sponsibility of the employing department
or ageumcy. Departments and agencles
without investigative facilities may use
the investigative faciiities of the Officer
of Personnel Management and other de-
partments and agencies may use such fa-
cilities under agreement with t!xe Office.

(d) There shall be referred promptly to
the Federal Bureau of Investigation all
investigationy Uleing conducted by any
other agencies which develop information
indicating that an individual may have
heen subjected to coercion, influence, or
pressure to act contrary to the interests
of the national security, or lnformation
relating to aoy of the matters described
in subdivisions (2) through (8) of
subsection (a) of this section. In cases
so referred to it, the Federal Bureau of
Investigation shell make a full fle!d in-
vestigation.

Sec. 9. (n) There shall Le established
and maintained in the Oftice of Person-
nel Management a security-investigations
index covering all persons as to whom
gecurity investigations have been con-
ducted by apny department or agency of
the Governnmient uoder this order. The
central index established and maintained
by the Office under Executive Order No,
9835 of March 21, 1847, shall Le made a
part of the securlty-investigations index,
The security-investigations Index shall
contaln the name of each person investi-
gated, adequate {dentifying information
concerning each such person, and a refer-
ence to each department and agency
which has conducted an investigation
concerning the person involved or has
suspended or terininated the empioyment
of such person under the authority
granted to heads of departments and
agencies by or in accordance with the
sald act of August 28, 1950,

(b) The heads of all departments and
agencies shall furolsh promptly to the
Office of Personnel Management infor-
mation appropriate for the establishment
and maintenance of the security-investi-
gations index.

(¢) The reports and other investigative
materig! and informatlon developed by
investigations conducted pursuant to
any statute, order, or program described
in section 7 of this order shall remain
the property of the investigative agencies
conducting the investigations, but may,
subject to conslderations of the national
security, Le retained by the department
or agency concerned. Such reports and
other investigative material and informa-
tion shall be maintained in confidence,
and no access shall be given thereto ex-
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cept with the consent of the investigative
agency concerned, to other departments
and agencies conducting security pro-
grams under the authority granted by or
in accordance with the said act of Au-
gust 26, 1950, a8 may be required for the
efficient conduct of Government business.

Sec. 10. Nothing in this order shall be
construed a5 ellminating or modifying in
any way the requirement for any investi.
gation or any determinstion as to securi-
ty which may be required by law.

Sec. 11, On and after the effective date
of thig order the Loyalty Ileview Board
established by Executive Order No. 9833
of March 21, 1847, shall not accept agency
findings for review, upon appeal or oth-
erwise. Appeals pending before the Loy-
Rlty Review Doard on such date shall be
heard to final determination in accord-
ance with the provisions of the said Ex-
ccutive Order XNo. 9835 as amended.
Agency determlinations favorable to the
ofticer or employee concerned pending be-
fore the Loyalty Review Board on such

“date shail be acted upon by such Board,

and whenever the Board is not in agree-
ment with such favorable determination
the case shall be remanded to the de-
partment or agency concerned for de-
termination in accordance with the stan-
dords and procedures established pursu-
ant to this order. Cases pending before
the reglonal Joyalty boards of the Office of
Personnel Management on which hearings
have not been {nitiated on such date shall
he referred to the department or agency
concerned, Cases being heard by region-
al loyalty boards on such date shall be
heard to conclusion, and the determina-
tion of the board shall be forwarded to
the head of the department or agency
concerned: Provided, that if no specific
department or agency 1is involved, the
case shall be dismissed without prejudice
to the applicant. Investigatious pending
in the Federal Bureau of Investigation or
the Office of Personnel Management on
such date shall be completed, and the re-.
ports thereon shall be made to the ap-
propriate department or agency.

8ec, 12, Executive Order No. 9835 ot
March 21, 1947, as amended, is hereby re-
voked,

8ec. 18, The Attorney General is re-
quested to render to the heads of de-
partments and agencles such advice as
may be requisite to enable them to estab-
Iish and maintain an appropriate em-
ployee-gecurity program.

Sec. 14. (a) The Office of Personnel
Management with the continuing advice
and collaboration of represcntatives of

A
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such departments and agencies as the Na-
tional Securfty Council may designate,
shall make a continuing study of the
manner in which this order is being im-
plemented by the departments and agen-
cles of the Government for the purpose of
determining:

(1) Deticlencies in the department and
agency security programs established un-
der this order which are incomsistent
with the Interests of or directly or indi-
crectly weaken, the national security.

(2) Tendencies in such programs to
deny to individual employees fair, impar-
tial and equitable treatmnent at the hands
of the QGovernment, or rights under the
Constitution and laws of the United
States or this order.

Information affecting any department
or agency developed or recelved during
the course of such continuing study shall
be furnished immediately to the head of
the department or agency concerned.
The Office of Personnel Management
shall report to the National Security
Council, at least semliannuaily, on the re-
sults of such study, shall recommend
means to correct any such deficiencles or
tendencies, and shall inform the National
Security Council immediately of any defi-
clency which is deemed to be of major
importance.
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(b) All departments and agencies of
the Government are directed to cooperate
with the Office of Personnel Management
to facilitate the accomplishment of the
responsibilities assigned to it by subsec-
tion (a) of this section.

(¢) To assist the Office of Personnel
Management in discharging its responsi-
bilities under this order, the head of each
department and agency shall, as soon as
possible and in no event later than nine-
ty days after receipt of the final investi-
gative report on a civilian officer or em-
ployee subject to a full fleld investiga-
tion under the provisions of this order,
advise the Office as to the actlon taken
with respect to such officer or employee.
The {nformation furnished by the heads
of departments and ageacles pursuant to
this section shall be Included in the re-
ports which the Office of Personnel Man-
agement is required to subimit to the Na-
tiona! Security Council in accordance
with subsection (a) of this sectlion. Such
reports shall set forth any deficiencies on
the part of the heads of departments and
agencies in taking timely action under
this order, and shall mention spedifically
any instances of noncompliance with this
subsection.

Sec. 15. This order shall become effec-
tive thirty days after the date hereof.

EXECUTIVE ORDER NO. 11605

Ex.Ord.No.11605, July 2, 1971, 36 F.R.
12831, which amended Ex.Ord.No.1(450,
Apr. 27, 1953, 18 F.R. 2489, set out above,
which related to security requirements

for government employees, was revoked
by Ex.Ord.No.11783, June ¢, 1974, 39 F.R.
20053, set out below,

EXECUTIVE ORDER NO. 11785
June 4, 1974, 39 F.R. 20053
SECURITY REQUIREMENTS FOR GOVERNMENT EMPLOYEES

By virtue of the authority vested in me
by the Constitution and statutes of the
United States, including 5 U.S.C. 1101 et
seq., 3301, 38571, 7301, 7313, 7501(c), 7512,
7532, and 7533 [sections 1101 et seq., 3301,
3571, 7301, 7313, 7501({c), 7512, 7532, and
7533 of this title]; and as President of
the United States, and finding such ac-
tion necessary in the best interests of na-
tional security, it is hereby ordered as
follows:

Section 1. Section 12 of Executive Order
No. 10450 of April 27, 1953, as amended
[set out as a note above}l, is revised to
read in its entirety as follows:

“§ec. 12. Executive Order No. 9835 of
March 21, 1947, as amended, 8 hereby re-
voked.”

Sec. 2. Neither the Attorney General,
nor the Subversive Activities Coatrol

Board, nor any other agency shall desig-
nate organizations pursuant to section 12
of Executive Order No. 10450, as amend-
ed, nor circulate nor publish a list of or-
ganizations previously so designated.
The list of organizations previously des-
ignated is hereby abolished and shall not
be used for any purpose.

Sec. 8. Subparagraph (5) of paragraph
(a) of section 8 of Executive Order No.
10450, as amended, is revised to read as
follows:

“Knowing membership with the specif-
ic intent of furthering the aims of, or
adherence to and active participation in,
any foreign or domestic organjzation, as-
sociation, movement, group, or combina-
tion of persons (hereinafter referred to as
organizations) which unlawfully advo-

no
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cates or practices the commission of acts
of force or violence to prevent others
from exercising their rights under the
Constitution or laws of the United States
or of any State, or which seeks to over-

throw the Government of the United
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States or any State or subdivision thereof
by unlawful means.”

Sec. 4. Executive Order No. 11605 of
July 2, 1871, is revoked.

Cross References

Affidavit that acceptance of office will not violate this section, see section 3333 of

this title.

Digloyalty and asserting the right to strike against the government, public officers
and employees, see section 1918 of Title 18, Crimes and Criminal Procedure.

Library Referenoces

Ofticers €&=25.
United States €&=36.

Notes of

Actions constituting strikes 6

Administratlve nature of loyalty program
proceedings 10

Administrative rulings, oplnions and in-
terpretations 4

Admissibllity of evidence 18

Aftirmance 22

Cage or controversey 13

Certiorar! to S8upreme Court 238

Common law 1

Connistency with national securlty Inter-
ests 7

Constitutionality 2

Controversy 18

Declsions appealable 21

Declaratory judgment 19

Dismlssal 17

Duty and function of department heads
9

Exhaustion of administrative remedies
14

Function of department heads 9

Hearing 12

Injunction 20

Jurisdiction of Loyalty Review Board 11
Orders and decisions appealable 21
Persong entitled to maintain action 13
Persons prohibited from striking 6§
Regulations 3

Res judicata 18

Rules and regulations 3

Suspension of pay 8

1, Common law

At common law, no employee, whether
public or private, had constitutional right
to.strike in concert with his fellow work-
ers. United Federation of Postal Clerks
v. Blount, D.C.D.C.1971, 325 F.Supp. 879,
affirmed 92 S.Ct. 80, 40¢ U.8. 802, 30 L.
Ed.2d 88.

C.J.S. Ofticers § 34.
C.J.8. United States §§ 36, 37, 62 to 04

Decisions

2. Constitutionality

Dismissal of governnient employees on
loyalty grounds is not unconstitutional
per se. Vitarelli v. Seaton, 1938, 253 I°.2d
338, 102 U.S.App.D.C. 316, reversed on
other grounds 79 S.Ct. 968, 350 U.8. 539, 3
L.Ed.2d 1012,

Former section 118§ of this title [now
covered in sections 3333 and 7311 of this
title and section 1918 of Title 18] which
made it unlawful for a government eni-
ployee to have membership in an organi-
zation advocating overthrow of govern-
ment of United States was valid, since:
Congress may prescribe qualifications of
government employees and attach condl-
tions to their employment. Joint Anti-
Fascist Refugee Committee v. Clark, 1949,
177 F.2d 79, 85 U.S.App.D.C. 255, reversed
on other grounds 71 S.Ct. 624, 341 U.S.
123, 95 L.Ed. 817.

Former section 118j of this title [now
covered in sections 3333 and 7311 of this
title and section 1918 of Title 18] or loy-
alty program did not deprive organiza-
tion designated as subversive or its mem-
bers of any property rights, freedom of
speech and assembly or freedom of
thought and belief, since anyone was free
to join organization and give it his
support and encouragement in accordance
with constitutional rights to do such
things, but no one has a constitutional
right to be a government employee. Id.

Congress has obligation to ensure that
machinery of federal government contin-
ues to function at all times without in-
terference, and prohibition of strikes by
its employees is reasonable implementa-
tion of such obligation. United Federa-
tion of Postal Clerks v. Blount, D.C.D.C.
1971, 825 F.Supp. 879, affirmed 02 S.Ct. 80,
404 U.S. 802, 30 L.Ed.2d 38.
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It is not irrational or arbitrary, from
standpoint of equal protection, tor fed-
eral government to condition employment
by it or by District of Columbia on
nromise not to withhold labor collective-
ly, and to prohibit strikes by those in
such public employment, whether such
" employees be regarded as in essential or
nonessential work and whether or not
some positions in private industry are
arguably more atfected with public inter-
est than are some positions in govern-
ment service. Id.

This section whlch prohibited govern-
ment employees from asserting right to
strike and administration of oath in
which employee states that he will not
assert the right to strike, violated U.S.C.
A.Const. Amend. 1. National Ass’'n of
Letter Carriers v. Blount, D.C.D.C.1969,
305 F.Supp. 548, appeal dismissed 81 S.Ct.
7, 400 U.S. 801, 27 L..Ed.2d 33.

This section prohibiting an individual
from accepting or holding a position in
the government of the United States or
the government of the District of Colum-
bia if he advocates the overthrow of the
government or is a member of an organi-
zation which he knows to lLe engaged in
such advocacy, together with employee's
oalh jncorporating this section, I8 uncon-
stitutional as abridging a person's right
to freedom of association. Stewart v.
Washiogton, D.C.D.C.1989, 301 F.Supp.
810.

This section as applied requiring college
instructor on faculty of Federal City Col-
lege of District of Columbia to take an
oath that he is pot and will not know-
ingly become a member of organization
that advocates overthrow of our constitu-
tional form of government is unconstitu-
tional because of overbreadth in that it
covers passive and inert members of or-
ganjzation as well as leaders and active
members and covers members indifferent
or even opposed to that objective of or-
ganization as well as those specifically
intending Iits turtherance. Haskett v.
washington, D.C.D.C.1868, 204 F.Supp.
912,

3. Bules and regulations

President's failure to express disap-
proval of regulation which purported to
authorize Loyalty Review Board to do
things that Board was not authorized to
do under Ex.Ord.No.9833, which was re-
voked by Ex.Ord.No.10450, set out as a
pote under this section, could pot bhe
deemed to constitute President's acquies-
cence in such regulation and, thus, an
implied extension by President ot
Board's power under the Executive Or-
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der. Peters v. Hobby, App.D.C.1855, 75
S.Ct. 790, 349 U.8, 331, 69 L.Ed. 1129.

Right to strike is more vulnerable to
regulation than right to organize and se-
ject representatives for lawfui purposes
of collective bargaining. United Federa-
tion of Postal Clerks v. Blount, D.C.D.C.
1971, 825 F.Supp. 879, affirmed 92 S.Ct. 80,
404 U.S. 802, 30 L.Ed.24 38.

4. Administrative rulings, opinlons and
interpretations

Loyalty Review DBoard memorandum
that if any federal employee is found to
he a member of an organization seeking
to alter the United States form of gov-
ernment by uncounstitutional means his
removal is mandatory was inconsistent
with the scheme uof the loyalty program
which made disloyalty to the government
the bar to employment, rather than mem-
bership in a designated organization,
and, hence, the memorandum was vold.
Kutcher v. Gray, 1952, 199 F.2d 783, #1
U.8.App.D.C. 2686.

Where postal employees were suspend-
ed Ly Postmaster (ieneral after finding
by departmental loyalty hoard of reason-
uble grounds for bellef of Qisioyalty, and
finding of reasonable grounds was re-
versed by Loyalty Review Board of Civil
Service Commission [now Office of Per-
sonnel Management]), Ex.0rd.No.9835,
which was revoked by Ex.Ord.No.10450,
set out as note under this section making
test for removal a reasonable doubt as to
loyalty, Commission memorandum direct-
ing each department to adjudicate in ac-
cordance with latter test all loyalty cases
in  which unfavorable determinations
made by any hoard had been reversed on
appeal, did not require that employees
petition for review of their suspension by
departmental board before bringing suit
for loss of salary during period of sus-
pension, Darnes v, U. 8., Ct.C1.1852, 108
¥.Supp. 382

5. Persons prohibited from striking

By virtue of their governmental em-
ployment, right of federal employees
working aboard government vessels to
join unions and to select Largaining rep-
resentatives, unlike that of private sea-
men, exists only by express leave of
President, and they are forbidden, under
pain of discharge, fine and imprisonment,
from exercising or asserting right to
strike. Amell v. U, 8., Ct.C1.1966, 88 S.Ct.
1384, 884 U.S. 158, 16 L.Ed.2d 445.

Public employees stand on no stronger
tooting, a8 respects right to strike, than
private employees, and, in absence of
statute, do not possess right to strike
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United Federation of Dostal Clerks v.
Blount, D.C.D.C.1971, 325 K.Supp. 87, nf-
firmed 902 S.Ct. 80, 404 U.S. 802, 30 I.Kd.
2d 38.

Tennessee Valley Authority employees
are subject to former section 118p of this
title [now this section] denying federal
employment to persons asserting right to
strike against government and to former
section 118r of this title [now section
1918 of Title 18) making violation of
former section 118p of this title a felony.
TVA v. Local Union No. 110 of Sheet
Metal Workers' Intern. Ass'n of Louis-
ville, Ky., D.C.Ky.1902, 233 F.Supp. 997.

8. Actlons constituting strikes

Word “strike” as used in this section
and section 1918 of Title 18 relating to
strike against United States government
or agency or District of Columbia and
word ‘‘participates” as used in such sec-
tions, mean, in essence, actunl refusul in
concert with others to provide services to

employer; as s0 interpreted, statutes are

not vold for vagueness or overbreadth
nor violative of U.8.C.A.Const. Amend, 1
rights or of U.8.C.A.Const. Amend. 3
right of due process. United l'ederation
of Postal Clerks v. Blount, D.C.D.C.1971,
825 F.Supp. 878, aftirmed 92 8.Ct. 80, 404
U.8. 802, 30 L.Ed.24d 38.

Concerted actions of members of local
unfon in refusing to report to work at
steam plant of Tennessee Valley Authori-
ty and in maintaining picket line there
constituted 'strike’” in violation of this
section denying federal employment to
persons asserting right to strike against
government, of second statute making vi-
olation of the first a felony, and of gen-
eral agreement of labor councii not to
permit its members to engage in work
stoppages pending settlement of disputes
with Authority. TVA v. Local Union No.
110 of Sheet Metal Workers' Intern. Ass'n
of Louisville, Ky., D.C.Ky.1082, 233 F.
Supp. 997.

7. Conslstency with national security in-
terests

Ex.0rd.No.104¢50, set out as a note un-
der this section, implementing former
section 22-1 et seq. of this title [now sec-
tion 7531 et seq. of this title] authorizing
suspension and dismissal of government
employees for security reasons, though
prescribing as standard for dismissal the
formula that retention in employment is
“not clearly consistent with the interests
of the national security,” does not in fact
require determination of relationship of
employee's retention to national security
but requires discharge of any employee
of doubtful loyalty irrespective of charac-
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ter of his jobh and relationship to nation-
al security, and treats adverse determina-
tion on loyalty as adequate to satisfy
statutory requirements, and hence goes
heyond iutent of Congress. Cole  v.
Young, App.D.C.1056, 76 S.Ct. 861, 351 U.
S. 536, 100 L.Ed. 1396,

8. Suspension of pay

Even if former section 652(a) (now sec-
tion 7501] of this title was not applicable
to plaintiff, ample authority for the nac-
tion of the Department of Labor Loyalty
Board in suspending plaintiff without
pay was found in the provisions of Ex.
Ord.No.9835, which was revoked by Ex.
Ord.N0.10430, set out in note under this
section, under which the Board acted.
Brown v. U. 8., 1852, 122 Ct.Cl 361.

9, Duty and function of department
heads

The head of each department possesses
inherent right to review any loyalty
case; and, indeed, it is continuing duty
of any department or administrative
agency to execute {ts function in such
fashion as may be required to effectusate
its purposes and to accomplish jts objec-
tives. Jason v. Summerfield, 198, 214 F.
2d 273, 84 U.S.App.D.C. 197, certiorarl de-
nied 73 8.Ct. 48, 348 U.S. 810, 99 L.Ed. ¢62.

10, Administrative nature of loyalty pro-
gram proceedings

Proceedings agalnst an employee under
the loyalty program are purely adminis-
trative in character, in no sense criminal,
and do not require the constitutional and
traditional safeguards of a judicial trial.
Kutcher v. Gray, 1932, 199 F.2d 783, 91
U.S.App.D.C. 266.

11, Jurisdiction of Review
Board

Where Ex.Ord.No0.9835, which was re-
voked by Ex.Ord.No.10430, set out as a
note under this section, limited Loyalty
Review Doard's jurisdiction to appeals
from adverse rulings and to appeals re-
ferred to Board by employee or his de-
partment, Board’s regulations were inval-
id to extent that they asserted loard's
nuthority over appeals fromm favorable
rulings and authority in Board to adju-
dicate individual cases on DBoard's own
motion. Peters v. Hobby, App.D.C.1935,
75 S.Ct. 790, 340 U.S. 331, 99 L.Ed. 1120,

Under Ex.0rd.No.9835, which was re-
voked by Ex.0Ord.iNo.10450, set out as a
note under this section, authorizing Loy-
alty Review Board to review cases in-
volving persons recommended for dismis-
sul on grounds relating to loyalty by
luyaity board of any department or agen-

Loyalty
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cy and providing that such case may be
referred to Loyalty Review Board either
by employlng department or agency or
by officer or employee concerned, Loyal-
ty Review Board does not have power to

undertake review on its own motion, Id.

12. Hearing

Interior Order No. 2748, dealing with
dismissal of A governmental employee on
loyalty or security grounds giving the
employee the right “to cross-examine any
witness offered in support of the
charges’ does not require the department
involved to call witnesses to testify in
support of any or all of the charges, he-
cause it was expected that charges might
rest on information guthered from or hy
confidential informants. Vitareili v. Sea-
ton, App.D.C.1958, 79 S.Ct. 968, 350 U.S.
535, 3 L.Ed.2d 1012.

Interior Order No. 2738, requiring that
hearings dealing with dismissal of a gov-
ernmental employee on loyalty or securi-
ty grounds shal]l he ‘‘orderiy” and that
“‘reasonable restrictions shall be imposed
as to relevancy, coupetency, and materi-
ality of matters considered’, were mnot
observed where hearing developed into a
wide ranging inquisition as to employee's
educational, social and political bellefs,
encompassing even a question as to
whethier employee was *“a religious man’'.
Id.

Interior Order No. 2738, dealing with
dismissal of a governmental employee on
loyalty and security grounds giving the
employee the right to cross-examine any
witness offered in support of the charges
was violated in proceedings Ubrought
ugainst the government employee under
Ex.0rd.No.10450, set out as a note under
this section, where security officer iden-
tified by name a person who had given
information apparently considered detri-
mental to the employee, thus negating
any possible inference that that person
wuas considered a confidential informant,
but nevertheless questioned employee at
some length concerning information sup-
plied from such source without calling
the informant and affording employee the
right to cross-examine, Id.

Former United States Post Office De-
partment {now United States Postal
Service] employee, who had been dis-
charged on account of reasonable ground
for belief of disloyalty, was entitled to
trial-type hearing in proceeding to termi-
nate his annuity rights on grouod of
false statements and concealment of ma-
terial facts relating to his affiliation with
Communist Party. Garrott v. U. 8., 1963,
340 F.2d 615, 169 Ct.Cl. 186,
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Where commandant of certain navat
district and others conducted summary
proceedings to investigate conduct and
associations which allegedly tended to
cast doubt upon loysalty of leutenant in
Naval Reserve, and lleutenant offered to
resign from service, if proceedings were
nevertheless continued, lieutenant would
be entitled to full hearing which due
process under military law would require
for any disciplinpary or court-martial pro-
ceeding.  McTernan v. Rodgers, D.C.
Cal.1953, 113 F.8upp. 638.

Validity of summary pcoceedings,
wherein normal essentials of due process
were lacking, by commandant of certain
naval district and others tu investigate
conduct und associations which allegedly
tended to cast doubt upon loyalty of
lieutenant in Naval Reserve, would have
to rest upon executive finding that such
proceedings were required for npational
security. Id.

The requirements of due process clause
of U.S5.C.A.Const. Amend. 5 apply only to
judicial proceedings and to proceedings
of quasi judicial nature and o not apply
to employer-employee relationship as be-
tween government and its employees and
do not apply to hearing contemplated by
Ex.0Ord.No.9835, which was revoked Dby
Lx.0rd.No.1(450, set out as a note under
this wsection prescribing procedures for
udministration of employees’ loyalty pro-
gram jn executive Lranch of government.
Washington v. Clark, D.C.D.C.1946, 84 F.
Supp. 964, affirmed 182 F.2a 375, 86 U.S.
App.D.C. 343, affirmed 71 S.Ct. 795, 341
U.S. 923, 93 L.Ed. 1350.

13. Case or controversy

Justiciable controversy existed in ac-
tion by public employee union attacking
constitutionality of this section and oath
prohibiting public employee from assert-
ing right to strike even though employee
could test validity of this section and
oath at time any action was taken
against him because of his violation of
this section or oath. National Ass'n of
Letter Carriers v. Blount, D.C.D.C.1969,
305 1°.Supp. 546, appeul dismissed 91 S.Ct.
7, 400 U.S. 801, 27 L.Ed.2d 33.

14. Exhaustion of administrative reme-
dles

In absence of allegation that superior
officers put impediments in way of nor-
mal administrative appellate route, dis-
charged air controllers, who had not
shown that administrative appeal they
were entitled to would have been futile
or that avajlable administrative remedies
were faulty or inadequate, were denied a
stay pending appeal from judgment dis-
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missing their suit for alieged wrongful
discharge on ground that they had not
exhausted thelr adniinistrative remedies.

Ogden v. Department of Transp., C.A.
Mich,1870, 430 F.2d 880,

Absent showing that threatened suspen-
sion would be on security grounds rather
than for imveracity in employment appli-
cation, which had also bheen suggested,
there was no such '‘clearly illegal” action
threatened as would justify granting ju-
dicial relief against threatened action by
Civil Service Commisslon (pow Office of
Personnel Management], to post office
employee who had failed to exhaust ad-
ministrative remedies notwithstanding
employee's contention that Commission
had been ousted of jurisdiction by sec-
tion 7531 et seq. of this title giving Post-
master Gebperal discretion to suspend for
security reasons. Leiper v. Rossell, D.C.
N.Y.1854, 121 F.Supp. 27.

Government employee's suit to enjoin
readjudication of issue of his loyalty to
government of United States was prema-
ture, under general rule as to exhaustion
of administrative remedies, where only
administrative action taken against him
had been service of “notice of proposed
removal action”, and there was possibili-
ty that administrative tribunal might
rule favorably on employee's contention
that prior adjudication of issue, under
Ex.Ord.No.10241, fixing different loyalty
standard, was res judicata. Jason v, Al-
ger, D.C.D.C.1952, 104 F.Supp. 653.

15. Persons entitled to maintain action

Even though this section prohibiting
government employee from asserting
right to strike contained no sanctions
against public employee union for assert-
ing right to strike, union has standing to
bring action attacking constitutionality
of this section and employment oath ad-
mipnistered to employees. National Ass'n
of Letter Carriers v. Biount, D.C.1D.C.1969,
3053 F.Supp. 546, appeal dismissed 91 S.Ct.
7, 400 U.8. 801, 27 L.Ed.2d 33.

16. Res judicata

Standard imposed by Ex.0rd.No.0835,
which was revoked by Ex.Ord.No.10450,
set out as a note under this section, au-
thorizing dismissal it ‘“‘reasonable
grounds exist for belief that the person
involved s disloyal” was not the same
standard as that imposed hy Ex.Ord.No.

. 10241 authorizing removal if “there is a

regsonable doubt as to the loyalty of the
person involved”, and fact that Loyalty
Review Board in Civil Service Commis-
sion [now Office of I’ersonnel Manage-
ment} had concluded in 1950 that reason-
able grounds did not exist for believing
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that employee was disloyal did not pre-
clude reexamination {n 1832 heuarlng on
same charges under standard set up in
Ex.0rd.No.10241. Jason v. Suminerfield,
1034, 214 F.24 273, 94 TLS.Apn.D.CI9T,
certiorar! denied 75 8.Ct. 48, 348 U.8. 840,
89 L.Ed. 662.

17. Dlsmissal

Where it was necessary to dismiss gov-
ernment employee's suit to enjoin readju-
dication of loyalty issue because of his
fallure to exhaust his administrative rem-
edies, but a serious question was raised
as to whether prior adjudication of loyal-
ty issue, under previous Ex.Ord.No.9835,
setting  up  different  Joyalty  standard
than that presently in effect under kEx.
0rd.No.10430, set out as u note under this
section, should estop further adjudication
of issue, dismissal would be without
prejudice to plaintiff's right to file an-
other suit, if and when adverse decision
were rendered in administrative process.
Juson v. Alger, D.C.D.C.1952, 14 F.Supp.
653.

18. Admissibility of evidence

Where Federal Bureau of Investigation,
the Civil Service Commission [now Office
of Personnel Management], and Depart-
ment of State were authorized tu interro-
gate federal employee who was employed
on a conditional basis, subject to charuc-
ter and fitness investigation, questions as
to whether employee was a member of
Communist Party, as to whether he had
ever participated in any of its activities,
etc., were relevant and within scope of
investigation. U. S. v. Marzuni, D.C.D.C.
1947, 71 F.Supp. 615, affirmed 168 F.2d
133, affirmed 69 S.Ct. 209, 335 U.S. 895, 903
I..Ed. 431, adhered to on rehearing 69 3.
Ct. 653, 336 U.S. 922, 93 L.Ed. 1084.

19, Declaratory judgment

Federal courts could entertain a declar-
atory judgment action brought by federai
government employee against Administra-
tor of the Federal Securily Agency, mem-
bers of the Civil Service Commission
[now Officer of Personnel Manugement],
members of its Loyalty Review Board
and members of regionul loyalty board
for purpose of determining employee's
right to reinstatement in the government
employ after emplovee had been rated in-
eligible without a trial on ground of su-
periors’ belief of employee’s disloyalty.
Bailey v. Richardson, 1950, 182 F.24 46, 86
U.S.App.D.C. 248, "affirmed 71 S.Ct. 669,
341 U.S. 018, 93 L.Ed. 1352,

In action for declaratory judgment as
to validity of Ex.Ord.No.9835, which was
revoked by Ex.Ord.No.10450, set out as a
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note under this section, prescribing pro-
cedures for administration of employees’
loyalty program in executive branch of
government and for injunction against
enforcement of Executive Order, court
would consider whether Executive Order
was violative of Constitution or laws of
‘United States, but would not review ex.
pediency, desirability, aud policy of Ex-
ecutive Order. Washington v. Clark, D.
C.D.C.1949, B84 F.Supp. 964, affirmed 182
F.2d 375, 86 U.S.App.D.C. 343, aftirmed 71
8.Ct. 795, 341 U.8. 923, 95 L.Ed, 1356.

20. Injunction

Evidence sustained finding that defend-
ants violated preliminary injunction
against concerted efforts directed at work
slow down and willfully failed to supply
medical information required by prelimi.
nary injunction. U. S. v. Robinson, C.A.
Alaska 1971, 449 I".24 925.

Preliminary injunction restraining air
traftic controllers from continuing to en-
courage or take part in work stoppage or
slow down and requirfng them to imme-
diately notify their superior of their
mental and physical condition and to
furnigh supporting medical data was not
too vague to be criminally enforced. Id.

Where government had proven a prima
tacie case of illegal work stoppage by air
traftic controllers employed by Federal
Aviation Agency it was improper to pre-
liminarily enjoin the Agency from taking
any disciplinary action against the con-
trollers based upon the work stoppage. U.
S. v. Professional Air Traffic Controliers
Organization (PATCO), C.A.N.Y.1070, 438
F.2d 79, certiorari denjed 91 S.Ct. 1373,
402 U.8. 913, 28 L.EQ.24 661.

Preliminary injunction restraining 16
local unions representing substantial
number of postal carrier employees in
the District of Connecticut and thelr offi-
cers, agents, servants and employees from
encouraging or engaging in any - strike
against United States Post Office Depart-
ment [now United States Postal Service]
or alfecting orderly continuance of opera-
tions of postal service was justitied, since
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strike was unjawful remedy at law was
inadequate. U, 8. v. Branch 60 National
Ags'n  of Letter Carriers, AFL-CIO,
Stamford, Conp.,, D.C.Conn.1970, 312 ¥.
Supp. 619.

Tennessee Valley Authority would suf-
fer irreparable injury as result of plcket-
ing or other interference or obstruction
with reference to construction of steam
plant and was therefor entitled to pre-
liminary injunction restraining such
picketing or interference. Tennessee Val.
Authority v. Local Unfon No. 110 of
Sheet Metal Workers' Intern. Assg'n of
Loulisville, Ky., D.C.Ky.1062, 233 F.Supp.
997.

Peaceful picketing for unlawful purpose
will be enjoined. Id.

21, Orders and declsions appealable

Appeal would lie from order staying
administrative action of Federal Aviation
Administration as regards removal and
suspension of air traffic controllers, who

participated in work slow-down pending .

disposition of issues in civil actions seek-
ing permanent ipjunction, U. 8. wv.
Moore, C.A.C010.1970, 427 ¥.2d 1020.

22, Affirmance

In action brought by federal employee
in classified civil service seeking an order
directing her relnstatement in govern-
ment employ after her dismissal without
trial because of her superiors’ belief that
there were reasonable grounds to believe
that employee was disloyal to govern-
ment of United States, judgment denying
reinstatement was affirmed by equally
divided court, Bailey v. Richardson,
App.D.C.1951, 71 S.Ct. 669, 341 U.S. 918, 95
L.Ed. 1352.

28. Certiorari to Supreme Court

The United States Supreme Court
would grant certiorarl to consider validi-
ty of discharge of a former governmental
employee under Ex.0rd.No.10450, set out
as 8 note under this section, relating to
sensitive positions. Vitarelll v. Seaton,
D.C.1959, 79 S.Ct. 968, 359 U.S. 535, 3 L.
Ed.2d 1012

clearance; individuals removed

for national security
Removal under section 7532 of this title does not affect the right

of an individual so removed to seek or accept employment in an
agency of the United States other than the agency from which re-
moved. However, the appointment of an individual so removed may
be made only after the head of the agency concerned has consulted

fadal
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with the Office of Personnel Management.
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The Office, on written

request of the head of the agency or the individual so removed, may
determine whether the individual is eligible for employment in an

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 5624; Pub.L. 95-454, Title IX, §
906(a)(2), (3), Oct. 13, 1978, 92 Stat. 1224.

Historical and Revision Notes

United States Code

5 U.8.C. 22-1 (4th and 5th
provisos)

Derlvation:

Revised Statutes and Stututes at Large

Aug. 26, 1850, ch, 803, § 1 (4th uand 5th
provisosg), 64 Stat, 477.

Explanatory Notes

The words “Removal under section 7532
of this title” and “so removed” are coex-
tensive with and substituted for ‘termi-
nation of employment herein provided”
and “whose employment has beeun termi-
nated uander the provisions of said sec-
tions”, respectively.

for “Civil Service Commission” and “Of-’
fice” for *“Commission".

Effectlve Date of 1978 Amendment.
Amendment by Pub.L. 95454 effective 90
days after Oct. 13, 1978, see section 907 of

JPub L 95454, set out as a4 note under

 section 1101 of this title.

Standard changes are made to conform
with the definitions appticable and the
style of this title as outlined in the pref-
ace to the report.

1978 Amendment. Pub.L. 85-45% substi-
tuted “Office of Personnel Mabagement”

Legislative History. For legislative
history and purpose of Pub. L. 054534, see
1978 T11.8.Code Cong. and Adm.News, D.
2723.

Library References

C.J.8. Officers and Public Employees §§
34, 108, 111, 117, 120, 146, 148.
C.J.S. United States §§ 36, 37, 62 to ¢4

Ofticers €&=25, 71.
United States €=36.

Code of Federal Regulations

Department of Defense programs, see 32 CFR 156.1 et seq.
Personnel security, see 5 CFR 732.401 et seq.

§ 7313. Riots and civil disorders
(a) An individual convicted by any Federal, State, or local court
of competent jurisdiction of—
(1) iInciting a riot or civil disorder;
(2) organizing, promoting, encouraging, or participating in a
riot or civil disorder;
(3) aiding or abetting any person in committing any offense
specified in clause (1) or (2); or
(4) any offense determined by the head of the employing
agency to have been committed in furtherance of, or while par-
ticipating in, a riot or civil disorder;
shall, if the offense for which he is convicted is a felony, be ineligi-
ble to accept or hold any position in the Government of the United

Lada)
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States or in the government of the District of Columbia for the five
years immediately following the date upon which his conviction be-
comes final. Any such individual holding a position in the Govern-
ment.of the United States or the government of the District of Coi-
-umbia on the date his conviction becomes final shall be removed
from such position.

(b) For the purposes of this section, “felony” means any offense
for which imprisonment is authorized for a term exceeding one year,

Added Pub.L. 90-361, Title V, § 1001(a), June 19, 1968, 82 Stat. 236.

EMPLOYEES Part 3

Historical Note

Eftective Date. Section 1002 of Pub.L. 1868, 82 Stat. 567, provided that: “No
90-351 provided that: “The provisions of person who has been convicted of com-
section 1001(a) of thig title [enacting this mitting a felony during and in connec-
gection) shall apply only with respect to tion with a riot or civil disorder shall be

Ch. 73 POLITICAL ACTIVITIES 5 §7322

Historical and Revision Notes

Derlvation: United States Code Revlsed Statutes and Statutes at Large

3 U.R.C. 833(2)5 Jan. 18, 1883, ch. 27, § 2(2)5, 22 Stat. 404.

Explanatory Notes

The authority of the Prestdent to pre- substituted for ‘‘person in the publiie
scribe rules {s added on authority of service” for clarity.
former section 633(1), which is carrled
into section 3302 of this title. lSlmndarvl changes are made to conform
i . with the definitions appiicable and the
The words “employee in an Executive ntyle of this title as ou?ﬂned fn the pref-
agency or in the competitive service"” are ace to the report,

Cross References

DPresident's power to grant exceptions from provigions i
i ro ovigions of this ti ]
. i 0 his sec ion, see section

Library References

actg referred to in section 7313(a) (1)~(4)
of title 5, United States Code, as added
by sectlon 1001 of this title [subsec. (a)
(1) to (4) of this section], which are
committed after the date of emactment of
this title (June 19, 1968].”

Receipt of Benetits Under Laws Provid-
ing Relief for Disaster Victlms, Section
1108(¢) of Pub.L. 90448, Title XI, Aug. 1,

permitted, for a period of one year after
the date of his conviction, to receive any
bepnefit under any law of the United
States providing rellef for disaster vic-
tims."

Legislative Hlstory. For legislative
history and purpose of Pub.L, 90-351, see
1988 U.8.Code Cong. and Adm.News, p.
2312,

Library References

United States &35, 6.

C.J.8. United States §§ 35 to 37, 62 to
64.

SUBCHAPTER III—POLITICAL ACTIVITIES

Historical Note

Commission on Political Activity of
Government Personnel, Pub.L. 89-617,
Oct. 8, 1866, 80 Stat. 868, as amended by
Pub.L. 80-55, July 20, 1967, 81 Stat. 124,
established a Commission on Political Ac-
tivity of Government Personnel to make
a full and complete investigatiop and
study of the Federal laws which limit or
discourage the participation of Federal
and State officers and employees in polit-

fcal activity with a view to determining
the effect of such laws, the need for their
revision or elimination, and an appraisal
of the extent to which undesirable results
might accrue from their repeal. The
Commission was directed to submit a
comprehensive report of its activities and
the results of its studies to the President
and to the Congress on or before Decem-
ber 31, 1967.

Klections &=317,
United States €36, 41.

C.J.8. Elections §§ 329, 356.
C.J.8. United States §§ 36, 37, 41, 62 to
(CH

Code of F_ed“ernl Regulations
Applicability, etc., see 5 CFR 733.101 et seq.

Notes of Decisions

Generally 1
Reassignment 3§
Right of actlon 2

1. Generally

The civil service laws placed no restric-
tiong on the power of removal from ap-
pointive offices, except tor refusal to con-
tribute to political funds or neglect to
render political service. Page v. Moffett
C.C.N.J.1808, 85 F. 38.

2. Right of action

A dismissed clvil servant of federgl
government has no right of actlon on ac-

§ 7322,

couitt of his dismissal unless it was in
violation of this section precluding dis-
missals for political reasons. MceDougall
(‘);.) L8, 1957, 149 F.Supp. 651, 138 Ct.C).

3. Recassignment

An order of reassignment motivated by
purely political reasons was Dot Jawfy)
because it was violative of former sec-
tion 633 of this title {now thls section].
Schmidt v, U. 8., 961, 145 Ct.Cl. 632.

Political use of authority or influence; prohibition

The President may prescribe rules which shall provide, as nearly

§ 7321, Political contributions and services

The President may prescribe rules which shall provide, as nearly
as conditions of good administration warrant, that an employee in
an Executive agency or in the competitive service is not obliged, by
reason of that employment, to contribute to a political fund or to
render political service, and that he may not be removed or other-
wise prejudiced for refusal to do so.
vk T 0n RRA Qant R, 1966. 80 Stat. 526.

Derivation:

as conditigns of good administration warrant, that an employee in
an .E?(ecutlve a:gency or in the competitive service may not use his
official authority or influence to coerce the political action of a per-
son or body.

Pub.L. 89-654, Sept. 6, 1966, 80 Stat. 525.

Historical and Revision Notes
United Btates Code

5 U.8.C, 633(2)8 (st sen-
tence)

Reovised Statutes and Statutes at Large
Jan. 16, 1883, ch. 27, § 2(2)86, 22 Stat. 404.

Q1
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EMPLOYEES Part 3

+ Explanatory Notes

The authority of the President to pre- substituted for “person in said service”
scribe rules is added on authority of for clarity.
former section 633(1)., which I8 carried b 1and b coone sos mada tn aam
oSlanuary Cnaiges are maaue o 40D
Into section 3302 of this titie. with the definitlons applicable and the
. The words “employee in an Executive style of this title as outlined in the pref-
agency or in the competitive service’’ are ace to the report.

m

Cross References
President’s power to grant exceptions from provisions of this section, see section 3302
of this title.
Library References

C.J.S. Elections §§ 328, 356.
C.J.8. United States § 42.

Elections €=317.
United States &=45.

§ 7323. Political contributions; prohibition

An employee in an Executive agency (except one appointed by the
President, by and with the advice and consent of the Senate) may
not request or receive from, or give to, an employee, a Member of
Congress, or an officer of a uniformed service a thing of value for

Ch. 73 POLITICAL

Notes of

Construction with other laws 1
Exhaustion of administrative remedies 2

1. Construction with otler laws

This sectlon providing that an em-
ployee in an Executive agency may not
request or recelve from, or give to, an
employee, a thing of value for political
purposes, {8 not part of the Hatch Act,
Act Aug. 15, 1876, c. 287, § 6, 19 Stat.
169, and ruling of Civil Service Commis-
sion [pnow Office of Personnel Man-
agement} that the director had not vio-
lated section 7324 of thisx title, which is
part of the Hatch Act, by making availa-
ble to his subordinate federal employees
banquet tickets for a candidate of a local
Puerto Rican political party did not con-
trol the decisipn on the charge that the
director violated this section which pro-
hibited requesting or receiving or giving
to an employee a thing of value for po-.

ACTIVITIES 5 §7324 |

Decisions

litlcal purposes. Soldevila v, Secretary
of Agriculture of U. 8, C.A.Puerto Rico
1975, 512 F.2d 427.

2, Exhaustion of administrative remedies

Where Civil Service Commission [now
Office of Personnel Management] was not
directly bhound Dby its previous ruling
that federal employee had not violated
wection T32¢ of this title, Ly making
available to his subordinate federal em-
ployees banquet tickets for a local Puerto
Rican party candidate and the employee
had not exhausted his administrative
remedies when he brought sult against
Secretary of Agriculture to enjoin his
discharge for alleged violation of this
section prohibiting a federal employee
from requesting or receiving from or giv-
ing to an employee a thing of value for
political purposes, preliminary injunction
enjoining the discharge was improper.
Soldevila v, Secretary of Agriculture of
U, 8., C.A.Puerto Rico 1973, 512 F.2d 427.

political purposes. An employee
removed from the service.

who violates this section shall be

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525.

Historical and

Unlted States Code
5 U.8.C. 1180

Dertvation:

Revision Notes

Revised Statutes and Statutes at Large
Aug. 15, 1876, ch. 287, § 6, 19 Stat. 169.

Explanatory Notes

The words "An employee of an Execu-
tive agency (except one appointed by the
President, by and with the advice and
consent of the Senate)” are substituted
for “Any executive officer or employee of
the United States pot appointed by the
President, with the advice and consent of
the Senate,” Lecause of the definitions in
sections 105 and 2105, The words ‘an
employee, a Member of Congress, or.an
officer of a uniformed service'' are sub-
stituted for ‘“any other officer or em-
ployee of the Government”. In the last
sentence, the word ‘“removed” is substi-
tuted for “at once discharged” because of

the provisions of the Lloyd-LaFollette
Act, 37 Stat. 555, as amended, and the
Veterans' Dreference Act of 1944, 58 Stat.
387, as amended, which are carried into
this title.

The criminal penalty appearing in the
last 25 words of section 6 of the Act of
Aug. 135, 1876, is omitted as superseded
by sections 602 und 607 of title 18.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

Cross References

Employees to be removed from competitive service only for cause, see section 7501 of

this title.

Library

Elections ¢&=317.
United States €=4d.

References

C.J.S. Elections §§ 328, 356.
C.J.S. United States § 42.

82

§ 7324.

Influencing elections; taking part in political cam-
paigns; prohibitions; exceptions
(a) An employee in an Executive agency or an individual employed
by the government of the District of Columbia may not—

(1) use his official duthority or influence for the purpose of
interfering with or affecting the result of an election; or

(2) take an active part in political management or in politi-
cal campaigns.

For the purpose of this subsection, the phrase “an active part in po-
litical management or in political campaigns” means those acts of
political management or political campaigning which were prohibit-
ed on the part of employees in the competitive service before July
19, 1940, by determinations of the Civil Service Commission under
the rules prescribed by the President.

(b) An employee or individual to whom subsection (a) of this
section applies retains the right to vote as he chooses and to express
his opinion on political subjects and candidates.

(c) Subsection (a) of this section does not apply to an individual
employed by an educational or research institution, establishment,
agency, or system which is supported in whole or in part by the Dis-
trict of Columbia or by a recognized religious, philanthropic, or cul-
tural organization.

(d) Subsection (a)(2) of this section does not apply to—

(1) an employee paid from the appropriation for the office of
the President;

83
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{2) the head or the assistant head of an Executive depart-

ment or military department;

793\

a8

(o) an

n employee appointed by the President, by and with the

_advice and consent of the Senate, who determines po‘uc§es to be
pursued by the United States in its relations with foreign pow-
ers or in the nationwide administration of Federal laws;

(4) the Mayor of the District of Columbia, the members of
the Council of the District of Columbia, or the Chairman of tbe
Council of the District of Columbia, as established by the Dle-
trict of Columbia gelf-Government and Governmental Reorgani-

zation Act; or

(5) the Recorder of Deeds of the District of Columbia.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525; Pub.L. 93-268, § 4(a),

Apr. 17, 1974, 88 Stat. 81.

Historical and Revision Notes

Derivation: United States Code

(a) 5 U.S.C. 118i(a) (1st 2 sen-
tences)

5 U.S.C. 118k-3 (Ist 33
words)

5 U.S.C. 1181 (less applica-
bility to 5 U.S.C. 118k)

(b) 5 U.8.C. 118i(a) (3a sen-
tence)

(c) 5 U.S.C. 118k-1 (less appli-
cability to § U.8.C. 118k)

(d) 5 U.S.C. 118i(a) (ith sen-
tence)

5 U.8.C. 118k-3 (less 1st 33
words)

Revlsed Statutes and Statutes at Large

Aug. 2, 1939, ch. 410, § 9(a) (1st 2 sen-
tences), 53 Stat. 1148.

Mar. 27, 1942, ch. 199, § 701, 56 Stat, 181.

July 18, 1840, ch. 640, § ¢ “Sec. 14 (1st 33
words)”, 5 Stat. 771

July 19, 1840, ch. 640, § ¢ “Sec. 15 (less
applicability to § 12 of the Act of Aug.
2, 1939; added July 19, 1840, ch, 840,
§ 4, 5t Stat. 767)", % Stat. 771

Aug. 2, 1039, ch. 410, § 9(a) (3d sen-
tence), 53 Stat. 1148.

July 19, 1940, ch. 640, § 2, 54 Stat. 767.

Oct. 24, 1842, ch. 620 ‘‘Sec. 21 (less ap-
plicability to § 12 of the Act of Aug.
2, 1939; added July 19, 1840, ch. 640,
§ 4, 51 Stat. 767)"", 56 Stat. 086.

Aug. 2, 1939, ch. 410, § 9(a) (4th sen-
tence), 53 Stat. 1148.

July 18, 1840, ch. 640, § 4 ‘‘Sec. 1% (less
1st 33 words)”, & Stat, T71.

Explanatory Notes B

In subsection (&), the words “July 19,
1940" are substituted for “at the time this
gection takes effect”. The amendment
made by the Act of Mar. 27, 1942, is
omitted because it expired Mar. 31, 1947,
under section 1501 of that Act, as added
June 20, 1946, ch. 526, § 1, 60 Stat. 345,
50A U.S.C. 643.

In subsection (¢) the reference in the
Act of Oct. 24, 1842, to gection 2 of the
Act of Aug. 2, 1939, is omitted as that
section was repealed by the Act of June
23, 1948, ch. 645, § 21, 62 Stat. 867, and is
now covered by section 565 of title 18.

In subsection (d), the exception for the
President and Vice-President of the Unit-
ed States is omitted as upnpecessary. as

they are not vemployees’ under the defi-
nition in section 2105. In subsection
(d)(2), the words ‘“or military depart-
ments"” are inserted to preserve the appli-
cation of the source law. Before enact-
ment of the National Security Act
Amendments of 1949 (63 Stat. 5718), the‘
Department of the Army, the Department
of the Navy, and the Department of the
Air Force were Executive Departments.
The National Security Act Amendments
of 1949 established the Department of De-
fense as an Executive Department includ-
ing the Department of the Army, the De-
partment of the Navy, and the Depart-
ment of the Air Force as military depart-
ments, not as Executive departments.
However, the source law for this subsec-

oyt o g e e S
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tion, which was in effect in 1949, re-
mained applicable to the head or assist-
ant head of a military department by
virtue of section 12(g) of the National
Security Act Amendments of 1948 (83
Stat. 591), which is set out in the revis-
er's note for section 301.

Standard changes are made to conform
with the definitions applicable and the
style of this title ax outlined in the pref-
ace to the report.

1974 Amendment. Subsec. (@) (4).
Pub.L. 93-268 substituted “the Mayor of
the District of Columbia, the members of
the Council of the District of Columbia,
or the Chairman of the Council of the
District of Columbia, as established by
the District of Columbia Self-Government

5 §7324

Note |
and Governmental Iteorganization Act"
for “the Commissioners of the District
of Columbia”,

ACTIVITIES

Commissioner of District of Columbla
and Members of District of Columbla
Council Exempted from FProhibltions.
Section 4(b) of Pub.L. 83-268 provided
that: “Notwithstanding any other provi-
sion of law, the provisions of section
7324(a) (2) of title 5, United States Code
{subsec. (a)(2) of this section], shall not
be applicable to the Comrmissioner of the
District of Columbia or the members of
the District of Columbia Council (includ-
ing the Chairman and Vice Chairman), as
established by Reorganization Plan Num-
hered 3 of 1967 (set out in the Appendix
to this title}.”

Cross References

Political activities of state and Jocal officers and employees, see section 1501 et scq.

of this title.

Libx‘afy References

Elections ¢=317.
Ubited States &=4J.

Notes of

Abstentlon doctrine 18

Administrative review 11

Administrative rulings, opinions and in-
terpretations 7

Constitutionality 1

Construction with other laws 2

Effective date 4

Employees allowed to participate in poli-
tics ©

Federal court jurisdliction 12

Injunction 17

Judlcial notice 16

Juriediction of federal court 12

Persons entitled to maintain actlon 1i

Persons llable 15

Political activities prohiblted 10

Power of Congress &

Purpose 8

Regulations 6

Role of Commlssion or Office 8

Rules and regulations 6

Standing to sue 14

1. Constitutionality

Prohibitlion of this section against fed-
eral employees taking “an active part in
political management or in political cam-
paigns” was neither unconstitutionally
vague nor fatally overbroad. U. 8. Civil
Service Commission v. National Ass'n of
Letter Carriers, AFIL-CIO, Dist.Col.1873,
93 B.Ct. 2880, 413 U.S. 548, 37 ..Ed.2d 796.

C.J.S. Elections §§ 329, 356.
C.J.S. United States § 42.

Decisions

Congress has power to enact, in plain
and understandable language, this section
forbidding activities such as organizing
political party or club, actively partici-
pating in fuod raising activities for par-
tisan candidate or political party, becom-
jng partisan candidate for or campaign-
ing for elective public office, actively
managing campaign of partisan candidate
fur public office, initiating or circulating
partisan nominating petition or soliciting
votes for partisan candidate for public
office, or serving as delegate, alternate or
proxy to political party convention; nei-
ther 11.S.C.A.Const. Amend. 1 nor any
other provision uf Constitution invali-
dates law harring such partisan political
conduct by federal employees. Id.

Congress may regulate the political
conduct of government employees within
reasonable limits, though the regulation
trenches to some extent upon unfettered
political action, the extent of regulation
lying primarily with Congress, and courts
will interfere only when such interference
passes beyond the general existing con-
ception of governmental power, &s devel-
oped from practice, history, and changing
education, social and economic conditions.
United DPublic Workers of America (C.I.
0.) v. Mitchell, 1947, 67 S.Ct. 556, 330 U.8.
75, 91 L.Ed. 78

T.5US.CA. §§ 7101 to 8500—5 85
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Provislon in former section 1181 of this
title [now this section] forhidding offi-
cery amd employees in the executive
branch of the federal government, with
exceptions, from taking any active part
in political muanagement or in political
campaighy, under penalty of immediate
removal was constitutional as applied to
fndustrial worker wliose removal from of-
fice was ordered hecause of his activities
during hiy free time as a ward executive
committeeman and a worker at the polls.
14,

Former xection 1181 of this title [now
this section) was coastitutional. Gray v.
Macy, D.C.Or.1965, 239- F.Supp. 658, re-
versed on other grounds 358 F.2d 742,

2. Construction with other laws

Civil Service Comumission’s {now Office
of DPersonne! Management's] regulation
exempting participation in political cam-
paigns as or on hehalt of independent
candidate in partisan election for jocal
oftice in District of Columbia from other-
wise appiicubile prolitbitions of this wee-
tion did not fall within exemption from
notice and comment proceedings under
section 583 of this title, granted to rules
relating to aygency management ar per-
sonnel, in view of fact that outside indi-
viduals were substantially affected by
such regulation. Joseph v, U. 8. Civil
State Service Cowmission, 1977, 554 F.2d
1140, 180 U.S.App.D.C. 281.

Regulation of Civil Service Commission
[now Office of I'ersonnel Management]
under former section 118m of thisx title
{now section 7327(lh) ot this title} that
federal employees, who resided in certain
named municipalities and political subdi-
visions are excepted from prohibitions of
former section 1181 of this title (now this
section] subject to conditions that em-
ployees shall not neglect ofticial duties
or epgage in nonloeal partisan political
activities, and that they shall not run for
local office as candidates representing
political parties or bhecome involved in
political management in connection with
campalgn of party candidate for office,
and that they shall run as independent
candidates did not authorize the kind of
interterence with elections prohibited by
former section 1181 of this title restrict.
ing political activity of employees of ex-
ecutive branch of federal government.
Democratic State Central Committee for
Montgomery County, Md. v. Andolsek, D.
C.Md.1966, 249 1".Supp. 1008.

When procedures have leen complied
with, discharge of officer for political ac-
tivitlies forbidden by former section 118i
of thig title [now this section) was dis-
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charge for such ‘cause as will promote
efficiency of service” under former sec-
tion 863 of this title (now section 7312 of
this title]. Mrown v. Macy, D.C.La.1863,
222 F.Supp. 639, atfirmed 340 F.2d 115.

3. Purpose

In enacting prohibition against federal
employees taking ‘“‘an active part in po-
Htlcal managewent or in political cam-
paigns” judged with reference to preex-
isting Civil Service Commission (now Of-
fice of Personnel Management] determi-
nations, Congress intended to deprive
Commission of rule-making power in
sense of exercising subordinate legislative
role in fashioning a more expansive defi-
nition of kind of conduct that wouid vio-
late prohibition against taking active
purt in political management or political
campaigny. 1. 8. Civil Service Commix-
sion v. National Ass'n of Letter Carriers,
AFL-CIO, Dist.Col.1873, 63 8.Ct. 2880, 413
U.8. §48, 37 L.Eg.2d 786.

The Hatch Act was enacted pursuant to
a twofnld congressional purpose, to pro-
tect tenure of government employees by
taking political activity out of the em-
ployment, promotion, and dismissal of
woverniment employees, and to take gov-
ernment employees out of political activi-
ty. United Federal Workers of America
(C.LOY  v. Mitehell, D.C.D.C.1844, 56 F.
Supp. 621, affirmed 67 S.Ct. 536, 330 U.S.
75, 81 L.Ed. 754.

4. Effective date

While the Hatch Act hecame effective
immedintely upon its approval by the
I'resident, and ignorance or misapprehen-
sion afford no legal justification, as a
practical matter, however, there was no
initiation of dismissal proceedings
ugninst all whom {ts approval caught in
a state of possible technical violation,
1940, 30 Op.Atty.Gen. 462,

3. Tower of Congresn

Cungress may limit the tull range of
political activities which a federal em-
ployee might, without jeopardizing his
employlent, «therwise engage in. Hol-
den v. Finch, 1971, 446 1°.2d 1311, 144 U.
S.App.N.C. 310.

6. Rules and regulations

IFedera) regulations specifying conduct
of federul employees probilbited or per-
mitted under this section were not imper-
missibly vague. U. 8. Civil Service Com-
mission v. National Ass'n of Letter Car-
riers, AFML-CIO, Dist.Col.1073, 83 S.Ct.
2880, 413 U.S. 548, 37 L.Ed.2d 796.
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Civil Service Commission ([now Oftice
of Personnel Management) was to per-
form {ts role under this section within
linits of edministrative restatement of
Civil Service Rule I law, modified to ex-
tent necessary to reflect provisions of
1939 and 1940 amendments to former sec-
tion 118 [now this section]. Id.

Civil Service Commission's [now Office
of DPersonnel Management's) regulation
exempting participation In political cam-
paigns ux or on behalf of independent
candidate in partisan election for local
office in Dlistrict of Columbia from other-
wige applicable prohibitions of this sec-
tion was a legisiative rule, and Cowmnmis-
~jon's fallure to comply with notice and
conunent procedures of Administrative
DProcedure Act, sections 551 et seq. and
701 et seq. of this titie, when it promul-
gated such regulation rendered regulation
invalid. Joseph v. U. 8. Civil State Ser-
vice Commission, 1977, 55¢ F.2d 1140, 180
U.S.App.D.C. 281.

Police department rule restricting po-
lice officers from interfering or using in-
fluence of their office for political rea-
s0n8 was not unconstitutional as being
fmpermissibly vague. Paulos v. Breier.
D.C.\WVis.1974, 371 F.Supp. 523, affirmed
507 F.2d 1383.

Police department rule stating that
members of department shall not inter-

" fere or use influence of their office for

political reasons was not unconstitutional
for overbreadth, Id,

7. Administrative rulings, oplnions and
interpretations

In epacting prohibition agalnst federal
employees taking "an active part in po-
litical management or political cam-
palgans" judged with reference to preex-
sting Civil Service Comumission [now Of-
fice of I’ersonnel Management] determi-
nation, Congress intended administrative
restatement of Civil Service Rule I law,
modified to extent necessary to reflect
provisions of 1939 and 1940 amendments
to former section 118i [now this xection)
themselves, to serve as congressional def-
inition of general proscription against
partisan activities. TU. 8. Civil Service
Commisslon v. Natfonal Asx’'n of Letter
Carriers, AFI.-CIO, Dist.C0l.1973, 93 S.Ct.
2880, 413 U.S. ™8, 37 L.Ed.24 796.

The submitted cases involved disputed
questions of fact determinable by the
Secretary of the Interinr and did not in
their current stage warrant an opinfon
by the Attorney General whether the ac-
tivitles of the affected employees came
within the iohibition of thisx section.
1940, 39 Op.Atty.Gen. 462,

5 §7324
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‘he practice of issuing informal {nter-
pretations of the Hatch Act has heen dis-
continued, hut the rulings previously
made are not revoked., 1040, 39 Op.Atty.
Gen. 448,

ACTIVITIES

The heads of the departinents are au-
thorized to request opinlons upon ques-
tions arising under the Hatch Act, but it
is not intended to countenance a contin-
ved and unlimited submission of ques-
tions ralsed or doubts entertnined merely
by particular employees. Id.

8. Role of Commission or Office

In enacting this section, Congress ex-
pected Civil Service Commission (now Of-
tice of Dersonnel Management) to contin-
ue its accustomed role with respect to
federal employees. 1. 8. Civil Service
Commission v. National Ass'n of Letter
Carriers, AFL-CIO, Dist.Col.1973, 83 S.Ct.
2880, 413 U.S. 548, 37 I.Ed.2Q 796.

9. Employees ullowed to purticipate In
politics

Pormer section 1181 of this title [now
this section) was not applicable to mem-
bers of the National Guard ordered into
the service of the United States under
the Public Resolution of August 27, 1640.
1041, 40 Op.Atty.Gen. 103.

Former section 118i of this title {now
this section] did not prohibit ambassa-
dors and ministers from taking an active
part in political campaigns, 1940, 39 Op.
Atty.Gen. 308.

10. Politlcal activitles prohibited

This section forbids activities such as
organizing politica)l party or club, active-
ly participating in fund raising activities
for partisan candldate or political party,
hecoming partisan candidate for or cam-
palgning for elective public office, active-
ly munaging campaign of partisan cand{-
date for public oftice, initiating or circu-
lating partisan nominating petition or so-
Helting votes for partisan candidate for
public office, or serving as delegate, al-
ternate or proxy to political party con-
vention. U. 8. Civil Service Commission
v. Natjonal Ass’n of Letter Carriers,
AT'I~-CIO, Dist.Col.1073, 03 S.Ct. 2880, 413
10.8.°548, 37 I..Ed.2d 796.

Within meaning of Civil Service Com-
mission [now Office of Dersonnel Man-
tgement] regulation exempting participa-
tion in political campaigns as or on be-
half of an independent candidate in a
partisan election for local office in the
District of Columbia from the otherwise
applicable prohibitions of this section, a
“partisan election” must be an election
whereln at least one candidate represents

QrrT
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a party’ which tielded candidate in the
last presidential election. Joseph v, U, 8.
Civil Service Commisgsion, 1977, 554 F.2d
1140, 180 U.8.App.D.C. 281.

This sectlon interdicts only active par-
ticipation in political management and
political campaigns and not expressions,
public or private, as to public affairs,
perxonalities and matters of public inter-
ext, not an objective of party action.
Peale v, U. 8., D.C.I1i.1971, 325 I.Supp.
188.

Termination of federal civil service em-
ployment may bhe effected for partisan
political activities -but not for noaparti-
wan political activities. Id.

Director of United States Public Hous-
ing: Administration [now Secretary of
Housing and Urban Development) had no
authority to prohibit use of “community

-room"” in lousing project as a poiling

place, and use of such roow as a polling
piace did not violate former section
118i(a) of this title {mow this section],
and its selection by appropriate county
and munlcipal authorities was not an
ahuse of discretion. Jomnes v, Middlesex
County Bd. of Elections, D.C.N.J.1866, 250
I".Supp. 831 )

That government employee mailed to
newspaper, which printed letter, an iso-
lated unsolicited letter recommending the
defeat of a certain partisan candidate for
state office was not, in absence of a show-
ing that employee was actively engaging
or participating in political campaign, a
violation of prohibitlou on government
employees’' active participation in politi-
cal management or political campaigns.
Wilson v. U. 8. Civil Service Commission,
N.C.D.C.1955, 136 F.Supp. 104.

Where plaintiff was placed in war
service position by conditional transter,
subject to subsequent investigation, and
thereafter Civil Service Commission (now
Oftice of Personnel Management] deter-
mined that there was a reasonalile daubt
as to plaintitf’s loyalty and that there.
fore he was not qualified under control-
ling regulation to obtain a war service
appolntment because of his membership
and activities in an alleged communist-
dominated organization, plaintiff's remov-
8l from office was not a violation of
former section 118i of this title [now this
section], providing that federal employees
shall retain right to express their opin-
fons on all political subjects to same ex-
tent as other citizens. Friedman v.
Schwellenbach, D.C.D.C.1946, 65 F.Supp.
254, affirmed 159 F.2d 22, certiorari de-
nied 67 8.Ct. 679, 336 U.S. 838, 91 L.KEd.
1285, reheariog denied 67 S.Ct. 1302, 331
U.8. 865, 91 L.Ed. 1870.

EMPLOYEES

Part 3

A letter written by a government em-
ployee gives the impression that he was
actively engaged in matters pertaining to
political campalgns and upon investiga-
tion it was found that thiz was not true;
that the employee was given to finding
fault and to offering unsolicited advice;
that his prociivities in this respect ex-
tended to political affairs; hut that the
net result was only embarrassment to
certain friends and acquaintances; under
these circumstances the writing of the
letter constituted no more than an ex-
pression of opinion, which is permitted
by this section. 1645, 40 Op.Atty.Gen.
405.

The Hatch Act, forbidding political ac-
tivity by federal employees, does not ap-
ply to the acceptance and holding of a
local office to which an employee was
elected without being a candidate, his
name not appearing on the bhallot but
Leing written in by the voters. 1840, 39
Op.Atty.Gen. 423.

11, Admlinlstrative review

Under executlve regulation proscribing
terinination of federal employees in the
classified service, including probhationers,
hased on “political discrimination except
as required by law,” engaging in politi-
cul activity of the kind banned Dby this
~ection exposes civil service employees,
probationary or permanent, to lawful dis-
charge; however, it does not mean that
such employees may, for expression and
assoclation of an exsentially political na-
ture although not fn the famiiiar context,
huve thelr employnient terminated, at
least without right to have matter heard
and determined on appeal to the Civil
Service Commlission [now Office of Per-
sonnel Management), Holden v. Finch,
1073, 446 I".2d 1311, 144 U.8.App.D.C. 310.

12, Federal court jurlsdiction

Issues presented in action brought by
District of Columbia city council mem-
hers and District of Columbia residents
employed Ly federal government, chal-
lenging procedural and substantive valid-
ity of Civil Service Commission’s {pow
Office of Personne! Management's] regu-
lation exempting participation in political
campaigns as or on behalf of independent
candidate in partisan election for local
office in District from otherwise applica-
hle prohibitions of this section were
within competence of federal court. Jo-
seph v. U. 8, Civil Service Commission,
1977, 55+ I".2d 1140, 180 U.S.App.D.C. 281,

Nelther section 1983 of Title 42, nor
former sectlons 1181 {now this section)
and 118k of this title, nor Low Reat
Housing Act, former section 1401 et seq.
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of Title 42, nor former section 1008 of
this title affording judicial review of ac-
tlon of federal goverunmental agency re-
sulting in legal wrong to the person, bor
rections 1331 and 1332 of Title 28 coufer-
ring jurlsdiction on basisx of amount in
controversy and federal question or di-
versity of citizenshlp gave, district court
subject matter jurisdiction of action by
candidate at municipal election to re-
strain use of community room in low rent
housing facliity as polling place. Jones
v. Middlesex County Bd. of Elections, D.
C.N.J.19686, 258 F.Supp. 469.

18. Abstention doctrine

Where “Little Hatch Act” provision of
municipal charter contained apparentiy
broad language which had pot been lim-
fted in any way by regulation, adminis-
trative interpretation or state court deci-
slon, and record disclosed no attempt to
obtain such claritication, and where there
were possibilities of reasonable cobnstruc-
tion which would limit broad language
attacked, federal district court would ab-
stain from acting upon complaint for
declaration of unconstitutionality and
for injunctive relief. Mining v. Wheeler,
D.C.Mo0.19874, 378 F.Supp. 1115.

14. Persons entitled to maintaln action

District of Columbia city council mem-
bers who had not faced independent op-
position in prior elections, but who al-
leged that they would probably seek re-
election, had standing to challenge Civi]
Service Commission’s [now Office of Per-
sonnel Management’s] regulation exempt-
ing participation i{n political campalgns
ag or on behal? of independent candldate
in partisan election for local office in
district from otherwise applicable prohi-
bitions of this section, in view of fact
that contingencies upon which anticipated
injury depended, that council mem-
bers would seek reelectlon and would be
opposed by independent candidates who
recelved actlve support from at least
one federal employee, were not subject to
strong counterpresumptions, and {n view
of fact that there was real and immedlate
threat of independent opposition to coun-
cil members’ reelection. Joseph v. U. 8.
Civi] State Service Commission, 1977, 55¢
F.2d 1140, 180 U.8.App.D.C. 281,

Individual federal civil service em-
ployees, who joined with union {n action
to test validity of the Hatch Act and
who were efther {mproperly preveated
from engaging in political activity -if the
Hatch Act were unconstitutional or pro-
hiblted from such activity if the Hatch
Act were valid, had sufficlent interest to
glve them right to malntain suit to test

5 §7324
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its constitutionality regardiess of whether"
union could maintain action io & repre-
sentative capacity. United Federa) Work-
ers of Amerlca (C.1.0.) v. Mitchell,
D.C.D.C.1544, 56 F.Supp. 621, aftirmed 67
S.Ci. 556, 330 U.8. 75, 91 1. Ed. 754,

13. Persons lfable

The Civil Service Commission (now Of-
fice of I'ersonnel Management], although
not expressly charged by the Hatch Act
with enforcemeat of its provisions, I8
sufficiently charged under executive or-
ders and rules and by provislons of
the Hatch Act with responsibility to
dismiss violators as to warrant the nam-
ing of members of Commission as parties
defendant in an action to test constitu-
tionality of the Hatch Act and to enjoin
its enforcement brought by civil service
employees, United Federal Workers of
America (C.1.0.) v. Mitchell, D.C.D.C.
1944, 56 F.Supp. 621, affirmed 67 S.Ct. 836,
330 U.S. 75, 1 L.Ed. 754,

ACTIVITIES

16. Judliclal notice

In action challenging validity of Civil
Service Commisgsion’s (onow Office of Per-
sonnel Management's] regulation exempt-
ing participation in political campalgns
as or on behalf of independent candidate
in partisan election for local office in
District of Columbia from otherwise ap-
piicable prohibitions of this section, dis-
trict court would take judicial notice of
certain verifiable, indisputable facts with
respect to number of independent candi.
dates in prior lucal district elections in
an effort to determine {f city council
members had established threat of iojury
sufficlent to confer standing to challenge
regulation. Joseph v, U. S. Civil Service
Commisston, 1977, 554 1.2d 1140, 180 U.8.
App.D.C. 281,

17, Injunction

Testimuny of State Director of Farmers
Home Administration for Puerto Rico
and Virgin Islands that he and his fami.
ly and particularly his daughter were
psychologically troubled by his potential
discharge, that he would have to resign
from an elective post as member of
hoard of directors of federal employees'
credit union and that he would not be
able to get other federal or state employ-
ment during his removel from office
was not sufficient showing of irrepar-
able harm to warrant & preliminary in-
Junction enjolning the Secretary of Agri-
culture trom dismissing the Director
pending a final administrative decision
on the Director's alleged violations of
this section, Soldevila v. Secretary of
Agriculture of U. 8., C.A.Puerto Rico
1875, 512 F.2d 427.

on
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Penalties

EMPLOYEES

Part 3

An employee or individual who violates section 7324 of this title
shall be removed from his position, and funds appropriated for the
position from which removed thereafter may not be used to pay the

employee or individual. However,

if the Merit Systems Protection

Board finds by unanimous vote that the violation does not warrant
removal, a penalty of not less than 30 days’ suspension without pay
shall be imposed by direction of the Board.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 526; Pub.L. 96-64, § 2(a)(44),

Aug. 14, 1979, 93 Stat. 384.

Historical and Revision Notes

United States Code

5 1.8.C. 118i(h) (less last
proviso, and less last
sentence)

Derivation:

Revised Statutes and Statutes at Large

Aug. 2, 1939, ch, 410, § 9(b), 53 Stat. 1148,

Aug. 25, 1850, ch. 784, § 1 “Sec, 8(b)
(less last proviso, and less last sen-
tence)”, 64 Stat. 475.

Oct. 5, 1962, Pub.L. 87-753, 76 Stat. 150.

Explanatory Notes

The word “removed” is gubstituted for
uremoved immediately” because of the
provisions of the Veterans' TI'reference
Act of 10+4, 58 Stat. 387, as amended,
which 1is carried into this title. The
words “or office” are omitted as included
in “position’. The words “by any Act of
Congress’ are omitted as unnecessary.

Standard changes are made to confurm
with the definitions applicahle and the
style of this title as outlined in the pref-
ace to the report.

1979 Amendment. Pub.L. 96-54 substi-
tuted “Merit Systems Protection Board”
for “Civil Service Commission’” and
“Board” for “Commission’.

Effectlve Date of 1879 Amendment,
Amendment by Pub.L. 96-5¢ effective Ju-
ly 12, 1979, see section 2(b) of Pub.L. 86~
54, set out as a note under section 305
of this title.

Tegislutlve History. For legislative
history and purpose of Pub.L. 9654, see
1970 U.8.Code Cong. and Adm, News,
p. —.

Cross References

Report to President on individuals on whom Office of Personnel Munagement has im-
posed penalty under this section, see wectlon 1308 of this title.

Library References

Klections €=323.
Officers €=30.

Notes of

Constitutionality 1

Duty of employees 2

Federal court jurisdiction 7

Hearing and notice 8

Indispensable parties 8

Jurisdiction 7

Notice 6

Positlons from which employees may be
removed 8

Scope of judicial review 10

C.J.8. Elections § 355.
C.J.8. Ofticers and Public Employees §§
46, 48.

Decisions

Subsequent federal employment ¢
Time of removal §
Weight and sufficlency of evidence 8

—

1. Constitutionality

Provision in former section 1181 of this
title [now this section] which forbade of-
ticers and employees in the executive

T
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branch of the federal government, with
exceptions, from taking any active part
in political management or ino political
campalgns, under penalty of immediate
removal waxs constitutional as applied to
industriai worker wiose removal from of-
tice was ordered because of his activities
during his free time as a ward executive
committeeman and a wo.ker at the polls.
United Public Workers of America (C.I.
0.) v. Mitchell, 1847, 67 S.Ct. 558, 330 U.8.
73, 91 L.Ed. 754,

2, Duty of employees

Generally, at least, it ix the duty of
persons who concejvably may come with-
in the terms of inhibitlons in statutes
xuch as the Hateh Act to shape their
conduct %0 as to avoid railsing questions
of the appliicability to them of the statu-
tory penalties. 1040, 39 Op.Atty.Gen. 446,

3. Positions from which employees may
be removed

Former section 118i(h) of this title
[now this wection] required the removal
of an employee from the civil service po-
aition or office which he was holding at
the time his violation of former section
118i(a) of this title [now section 7324 of
this title was established despite the fact
that this position might be different one
trom that held at the time the violation
occurred and it was immaterial whether
the second civil service position had been
obtalned by transfer, promotion or reap-
pointment. 1647, 40 Op.Atty.Gen. 55

4. Subsequent federal employment

An employee is not forever debarred
from securing employment in the federal
government and he will Dbe prevented
only from thereafter obtaining the posi-
tion or office from which he was re-
moved. 10847, 40 Op.Atty.Gen. 545,

8, Time of removal

Postponement of the date of removal of
an employee merely for the purpose of
allowing leave would not conform with
the mandate of former section 1181 of
this title [now this section] that an em-
ployee violating its provisions shall be
immediately removed. 1640, 39 Op.Atty.
QGen. 508.

6. Hearing and notice

In proceeding for removal from office
for political activity, customs inspector
who made no attempt to secure attend-
ance of persons whose affidavits had
Leen supplied to him was not entitled to
have such persons produced at hearing in

POLITICAL
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order to give hhim opportunity for cross-
examination. Brown v. Macy, C.A.La.
1863, 340 1'.2d 115.

ACTIVITIES

Where Civil Service Commission [Dow
Office of Yersonne! Management] com-
menced discharge proceedings against
veterang’ preference eligible United States
Post Office [now United States Dost-
al Service) employee based on alleged po-
litical activity in violation of foriner sec-
tion 1181 of this title [now section 7324 of
this title] Commission was required to
give to him kind of notice and hearing
he would have been accorded under Vet-
erans' DPreference Act, former section 851
et seq. of this title, in other cases involv-
ing serious disciplinary action, and veter-
un could not have been restricted to pro-
cedures traditionally applied by Comumis-
sion to Hatch Act cases. [lanagan v.
Young, 1935, 228 I*.2d 468, 97 U.S.App.D.C.
119.

The Attorney Genernl concurred in
the conclusion of the Solicitor, Depart-
ment of the Interior, that an employee
charged with violation of former section
118 of this title [now section 7324 of
this title] should have been given notice
and an opportunity to he heard. 1840, 39
Op.Atty.Gen. 462,

7. Federal court jurisdiction

Where Civil Service Commission [now
Office of Dersonnel Management] issued
final order finding federal employee
guilty of violation of Hatch Act and or-
dering his suspension, employee had no
further effective remedy, and district
court had jurisdiction to entertain action
for declaratory relief. Wilson v. U. 8.
Civil Service Commission, D.C.D.C.1835,
1368 F.Supp. 104,

8. Indispensable partles

Individual members of Civil Service
Commission [now Office of Personnel
Management} were indispensable parties
to proceeding on petition for review of
Commission's order suspending deputy
collector for an alleged violation of
Hatch Act.  Martucel v. Mayer, C.A.Pa.
1054, 210 [.2d 239.

9. Weight and sufficiency of evidence

Substantial evidence did not exist to
grupport findings of Civil Service Commis-
slon [now Office of Dlersonnel Manage-
ment] which discharged postal clerk for
alleged violation of former section 118i
of this title [now section 7324 of this ti-
tle]. Gray v. Macy, C.A.0r.1066, 338 F.2d
T42.

91



5 §7325
Note 10
10. Scope 0{ Judicial review
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title], court cannot try de novo the mer-

On review of decision of Civil Service Iil» uf controversy and substitute its
Commission [now Office of Dersonnel Judiment for that of the Commlssion.
Management] discharging a postal clerk Gray v. Macy, D.C.Or.19¢5, 230 F.Supp.
for alleged vicletions of former section 038 reversed on other grounds 338 F.2d

1181 of this title (now section 7324 of thisx T42.

§ 7326. Nonpartisan political activity permitted

Section 7324(a)(2) of this title does not prohibit political activity
in connection with—

(1) an election and the preceding campaign if none of the
candidates is to be nominated or elected at that election as rep-
resenting a pérty any of whose candidates for presidential elec-
tor received votes in the last preceding election at which presi-
dential electors were selected; or

(2) a question which is not specifically identified with a Na-
tional or State political party or political party of a territory or
possession of the United States.

For the purpose of this section, questions relating to constitutional
amendments, referendums, approval of municipal ordinances, and
others of a similar character, are deemed not specifieally identified
with a National or State political party or political party of a terri-
tory or possession of the United States.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 526.

Historical and Revision Notes

United States Code Revised Statutes and Statutes at Large

5 U.S.C. 1181 (less npplica- July 19, 1040, ch. 640, § 4 “Sec. 18 (less
bility to 5 U.S.C. 118k applicability to § 12 of the Act of Aug.
(a)) 2. 1039; added July 10, 1940, ch. 40,

§ 4, 5t Stat. T6T)", 5 Stat. 772

Derivation:

Explanatory Notes

The words ‘'or political party of a ter- Standard changes are made to vonform
ritory or possession of the United  with the definitions applicable amd the
States” are added on authority of former xtyle of this title ax outlined in the pref-
section 118k-2, which is carried into sec- aceto the report.
tion 1501,

Library References

C.J.S. Electionx §§ 329, 356.

Elections €&=317.
C.J.S. United States § 42.

United States =45,

§ 7327. Political activity permitted; employees residing in
certain municipalities
(a) Section 7324(a)(2) of this title does not apply to an employee

of The Alaska Railroad who resides in a municipality on the line. qf
the railroad in respect to political activities involving that munict-

pality.
92
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(b) The Office of Personnel Management may prescribe regula-
tions permitting employees and individuals to whom section 7324 of
this title applies to take an active part in political management and
political campaigns involving the municipality or other political sub-
division in which they reside, to the extent the Office considers it to
be in their domestic interest, when—

(1) the municipality or political subdivision is in Maryland
or Virginia and in the immediate vicinity of the District of Col-
umbia, or is a municipality in which the majority of voters are
employed by the Government of the United States; and

(2) the Office determines that because of special or unusual
circumstances which exist in the municipality or political subdi-
vision it is in the domestic interest of the employees and indi-
viduals to permit that political participation.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 526; Pub.L. 96-54, § 2(a)(14),

(15), Aug. 14, 1979, 93 Stat. 382.

Historical and Revision Notes

Derlivatlon: United States Code

{n) 5 U.R.C. 118i(n) {lesy 1st 4
sentences)
(b) 5 U.S.C. 118m

"Revised Statutes and Statutes at Large
Aug. 8 1046, ch. 004, 60 Stat. 937,

July 10, 1940, ch. G40, § 4 “Sec. 167, &
Stat. 771,

Explanatory Notes

Standard changes are made to conform
with the Jdefinitions applicable and the
style of this title as outlined in the pref-
ace to the report.

1079 Amendment. Subsec. (b). Pub.L.
96-5¢ substituted **Office of TDIersonnel
Management” for “Civil Service Com-
mission’, and “Office” for “Commission”
wherever appearing therein.

Effective Date of 1979 Amendment.
Amendment hy Dub.l. 96-54 effective Ju-
Iy 12, 1979, sce section 2(h) of IMul.tb.
06-34, set out as a note under section 300
of this title,

J.epislative  History, IFor  egislative
bistory and purpose of DPub.l,. 96-34, sce
1979 U.S.Coude Conpg, and Adm.News, .

Library References

Elections €=317.
United States &=36.

C.J.S. Elections §§ 329, 356.
C.J.S. United States §§ 36, 37, 62 to 4.

Notes of Decisions

Constitutlonality 1

Declaratory judgment 7

Participation in campalgns of political
parties 4

Persons employed by government of
United States 3

Persons entitled to maintaln action 3
Rules and regulation 2

Welght and sufficiency of evidence 6

1. Constitutionality

This section is not invalid as unreason-
ably discriminatory in exempting from

the prohibition against political activity
by civil service employees participation
of federal employces residing in munici-
palities or other political subdivisions ad-
jacent to District of Columbia insofur as
Jocal campnigns and elections are con-
cerned. United Iederal Workers of
America {(C.1.O.) v. Mitchell, D.C.1.C.1944,
56 F.Supp. 621, affirmed 67 S.Ct. 556, 330
U.8. 75, 91 L..Ed. 754,

2. Rules and regulations

Regulution of Civil Service Commission
{now Office of Personnel Management)

9’
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under former section 118m of this title
[now subsec. () of this section) that
federal employees, who rexided in certain
pamed muntcipalities and political subdi-
visions were excepted from prohibitions
ot former section 1181 [pow section T324)
of this title subject to conditions that
employees would not neglect official du-
ties or engage in nonlocal partisxan politi-
cal activities, and that they would bpot
run for local office as candidates repre-
senting political parties or hecome in-
volved in political management in connec-
tion with campaign of party candidate
tor office, and that they would run &
independent candidates was not unrea-
sonable, arbitrary, or capricious, Demo-

cratic State Central Committee for Mont-
“gomery County, Md., v. Andolsek, n.C.

\d.1966, 249 F.Supp. 1009.

3. Persons employed by government of
United States

Yor purposes of provision of this sec-
tion authorizing Civil Service Commission
[now Office of Personnel Management] to
exempt from prohibitions of section 7324
of this title elections in muanicipalities in
which the wmajority of voters are em-
ployed by government of United States,
employees of District of Columbia sghould
be considered wemployed by the Govern-
ment of the United States.” Joseph v. U.
8. Civil Service Commission, 1077, 554 T
2d 1140, 180 U.S.App.D.C. 281.

4. Participation in campalgns of politi-
cal parties

Iormer section 118m of this title [now
gubsec. (b) of this gection] which pro-
vided that whenever Civil Service Com-
mission [now Office of Personnel Man-
agement) determined that in immediate
vicinity of national capital in Maryland
and Virginia or in municipalities, majori-
ty of whose voters were employed Ly
tederal government, it was in domestic
interest of federal employees to take ac-
tive part in political mapagement or in
political campaigns involving municipali-
ty or political subdivision, Commission
was authorized to promulgate regulations
permitting them to do so was not intend-
ed to permit federal employees in Mary-
land and Virgiola counties adjacent to
District of Columbia to participate in
campaigns of Democratic and Republican
candidates or candidates of any other po-
litical party. Democratic State Central
Committee for Montgomery County, Md.
v. Andolsek, D.C.Md.1968, 249 F.Supp.
1009.

5. Persons entltled to maintain action

District of Columbia resldent who was
(mtmmnntad inm ahteining employment with
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tederal government, and who, &8 @&
member of Democratic Party, sought to
actively support Democratic candidates in
future District of Columbia elections, did
not establish reai and immediate threat
of injury sufficient to confer standing in
action chailenging validity ot Civil Serv-
ice Commlission’s {mow Office of Person-
nel Management's] regulation exempting
participation in political campaigns as or
on behalf of jodependent candidate in
partisan election for local office in Dis-
trict from otherwise applicable prohibl-
tions of section 7324 of this title. Joseph
v. U. 8. Civil State Service Commission,
1977, 55+ F.2d 1140, 180 U.8.App.D.C. 281

District of Columbia residents who
were employed LY federal government
and who sought to participate in cam-
paigos of Democratic candidates for Dis-
trict of Columbia city council had stand-
ing to bring action challenging validity
of Civil Service Commission's [Office of
Personnel Management's] regulation ex-
empting participation in political cam-
paigns as or on behalf of independent
candidate in partisan election for local
office in District from otherwise applica-
ble prohibitions of wection 7324 of this ti-
tle, In view of fact that such regulation
embodied Loth a decision to exempt par-
ticipation in campaigos of independent
candidates and a decision not to exempt
participation in partiran campaigns. Id.

8. Welight and sufficlency of evidence

Evidence in action challenging validity
of Civil Service Commission [now Office
of Personnel Management] regulation ex-
enipting participation in political cam-
paigns as or on hehalt of independent
candidates in partisan election for local
oftice in District of Columbia from other-
wise applicable prohibitions of section
7324 of this title was insufficient to sus-
tain finding that majority of voters in
District of Columbia were United ~States
government employees 80 a8 to authorize
Commission to exempt District of Colum-
bia elections from prohibitions of section
7324 of this title, Joseph v. U. 8. Civil
service Commission, 1977, 554 F.2d 1140,
180 U.S.App.D.C. 281

7. Declaratory Judgment

Central committee of political party for
county and for tfederal employees resid-
ing in county could maintain action for
declaratory judgment that Civil Service
Commission [now Office of Personnel
Mapagement] regulation granting to fed-
eral employees residing in county only
limited exemption from prohibitione
against political activities by federal em-
ployees contained in former section 1181
of this title [pow section 7824 of this ti-

|
{
i
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tle], if, but only if, regulation contained Democrutic State Central Committee for
and imposed on federal employees arhi- Montgomery County, Md. v. Andolsek, D
trary or capricious discrimination not C.M.1966, 249 F.Supp. 1009. o
justified by purposes of the liatch Act,

SUBCHAPTER IV—FOREIGN GIFTS
- AND DECORATIONS

Historical Note

1967 Amendment, Pub.L. 90-83, § for “Foreig : i "o

L. . gn Decorations” in the sub-
1(45)(A), Sept. 11, 1967, 81 Stat. 208, sub- chapter lheuding.
stituted “Foreign Gifts and Decorations”

§ 7341. Repealed. Pub.L. 90-83, § 1(45)(B), Sept. 11,

1967, 81 Stat, 208

Historical Note

Section, Pub.L. 89-551, Sept. 6, 1066, 80 of foreign decorations, and is now cover-
Stat. 528, related to receipt amd display ed Ly section 7342 of this title.

§ 7342.

Receipt and disposition of foreign gifts and decora-
tions
(a) For the purpose of this section—
(1) “employee’ means—
(A) an employee as defined by section 2105 of this title

and an officer or employee of the United States Postal
Service or of the Postal Rate Commission;

(B) an expert or consultant who is under contract under
section 3109 of this title with the United States or any
agency, department, or establishment thereof, including, in
the case of an organization performing services under such
secti'on, any individual involved in the performance of such
services;

(C) an individual employed by, or occupying an office or
posmor'l in, the government of a territory or possession of
the United States or the government of the District of Col-
umbia;

(D) a member of a uniformed service;

(E) the President and the Vice President;

.(F). a Member of Congress as defined by section 2106 of
this title (except the Vice President) and any Delegate to
the Congress; and

(G) the spouse of an individual described in subpara-
graphs (A) through (F) (unless such individual and his or
her spouse are separated) or a dependent (within the
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.meaning of section 152 of the Internal Revenue Code of
1954) of such an individual, other than a spouse or depend-

ent who is an employee under subparagraphs (A) through

(F);

EMPLOYEES Part 3

© (2) “foreign government”’ means—

(A) any unit of foreign governmental authority, includ-
ing any foreign national, State, local, and municipal gov-
ernment; '

(B) any international or multinational organization
whose membership is composed of any unit of foreign gov-
ernment.described in subparagraph (A); and

(C) any agent or representative of any such unit or such

) organization, while acting as such;

(3) “gift” means a tangible or intangible present (other than a
decoration) tendered by, or received from, a foreign government;

(4) “decoration” means an order, device, medal, badge, insignia,
emblem, or award tendered by, or received from, a foreign govern-
ment;

(5) “minimal value’” means a retail value in the United States
at the time of acceptance of $100 or less, except that—

(A) on January 1, 1981, and at 3 year intervals thereaf-
ter, “minimal value” shall be redefined in regulations pre-
scribed by the Administrator of General Services, in con-
sultation with the Secretary of State, to reflect changes in
the consumer price index for the immediately preceding 3-
year period; and

(B) regulations of an employing agency may define
“minimal value” for its employees to be less than the value
established under this paragraph; and

(6) “employing agency” means—

(A) the Committee on Standards of Official Conduct of
the House of Representatives, for Members and employees
of the House of Representatives, except that those responsi-
bilities specified in subsections (c)(2)(A), (e)(1), and
(g)(2)(B) shall be carried out by the Clerk of the House;

(B) the Select Committee on Ethics of the Senate, for
Senators and employees of the Senate, except that those re-
sponsibilities (other than responsibilities involving approv-
al of the employing agency) specified in subsections
(€)(2), (d), and (g)(2)(B) shall be carried out by the Sec-
retary of the Senate;

(C) the Administrative Office of the United States

Courts, for judges and judicial branch employees; and
ne

S L
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(D) the department, agency, office, or other entity in .
which an employee is employed, for other legislative branch
employees and for all executive branch employees.

aAvean av won

) An emplujcc may not—

(1) request or otherwise encourage the tender of a gift or
decoration; or

(2) accept a gift or decoration, other than in accordance with
the provisions of subsections (¢) and (d).

(¢)(1) The Congress consents to—

(A) the accepting and retaining by an employee of a gift of
minimal value tendered and received as a souvenir or mark of
courtesy; and

(B) the accepting by an employee of a gift of more than min-
imal value when such gift is in the nature of an educational
scholarship or medical treatment or when it appears that to
refuse the gift would likely cause offense or embarrassment or
otherwise adversely affect the foreign relations of the United
States, except that— :

(i) a tangible gift of more than minimal value is deemed
to have been accepted on behalf of the United States and,
upon acceptance, shall become the property of the United
States; and

(ii) an employee may accept gifts of travel or expenses
for travel taking place entirely outside the United States
(such as transportation, food, and lodging) of more than
minimal value if such acceptance is appropriate, consistent
with the interests of the United States, and permitted by
the employing agency and any regulations which may be
prescribed by the employing agency.

(2) Within 60 days after accepting a tangible gift of more than
minimal value (other than a gift described in paragraph
(1)(B)(ii)), an employee shall—

(A) deposit the gift for disposal with his or her employing
agency; or

(B) subject to the approval of the employing agency, deposit
the gift with that agency for official use.

Within 30 days after terminating the official use of a gift under
subparagraph (B), the employing agency shall forward the gift to
the Administrator of General Services in accordance with subsec-
tion (e)(1) or provide for its disposal in accordance with subsection
(e)(2).

(3) When an employee deposits a gift of more than minimal value
for disposal or for official use pursuant to paragraph (2), or within
30 days after accepting travel or travel expenses as provided in
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paragraph® (1)(B)(ii) unless such travel or travel expenses are ac-
cepted in accordance with specific instructions of his or her employ-
ing agency, the employee shall file a statement with his or her em-
ploying agency or its delegate containing the information prescribed
in subsection (f) for that gift.

(d) The Congress consents to the accepting, retaining, and wear-
ing by an employee of a decoration tendered in recognition of active
field service in time of combat operations or awarded for other out-
standing or unusually meritorious performance, subject to the ap-
proval of the employing agency of such employee. Without this ap-
proval, the decoration is deemed to have been accepted on behalf of
the United States, shall become the property of the United States,
and shall be deposited by the employee, within sixty days of accept-
ance, with the employing agency for official use, for forwarding to
the Administrator of General Services for disposal in accordance
with subsection (e)(1), or for disposal in accordance with subsec-
tion (e)(2).

(e)(1) Except as provided in paragraph (2) gifts and decorations
that have been deposited with an employing agency for disposal
shall be (A) returned to the donor, or (B) forwarded to the Admin-
istrator of General Services for transfer, donation, or other disposal
in accordance with the provisions of the Federal Property and Ad-
ministrative Services Act of 1949. However, no gift or decoration
that has been deposited for disposal may be sold without the ap-
proval of the Secretary of State, upon a determination that the sale
will not adversely affect the foreign relations of the United States.
Gifts and decorations may be sold by negotiated sale.

(2) Gifts and decorations received by a Senator or an employee
of the Senate that are deposited with the Secretary of the Senate
for disposal, or are deposited for an official use which has terminat-
ed, shall be disposed of by the Commission on Arts and Antiquities
of the United States Senate. Any such gift or decoration may be
returned by the Commission to the donor or may be transferred or
donated by the Commission, subject to such terms and conditions as
it may prescribe, (A) to an agency or instrumentality of (i) the
United States, (ii) a State, territory, or possession of the United
States, or a political subdivision of the foregoing, or (iii) the Dis-
trict of Columbia, or (B) to an organization described in section
501(c)(3) of the Internal Revenue Code of 1954 which is exempt
from taxation under section 501(a) of such Code. Any such gift or
decoration not disposed of as provided in the preceding sentence
shall be forwarded to the Administrator of General Services for dis-
posal in accordance with paragraph (1). If the Administrator does
not dispose of such gift or decoration within one year, he shall, at
the request of the Commission, return it to the Commission and the
Coramission may dispose of such gift or decoration in such manner
as it considers proper, except that such gift or decoration may be
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sold only with the approval of the Secretary of State upon a deter-
mination that the sale will not adversely affect the foreign relations
of the United States.

(£)(1) Not later than January 31 of each year, each employ'ing
agency or its delegate shall compile a listing of all statements filed
during the preceding year by the employees of that agency pursuant
to subsection (¢)(3) and shall transmit such listing to the Secretary
of State who shall publish a comprehensive listing of all such state-
ments in the Federal Register.

(2) Such listings shall include for each tangible gift reported—

(A) the name and position of the employee;

(B) a brief description of the gift and the circumstances jus-
tifying acceptance;

(C) the identity, if known, of the foreign government and the
name and position of the individual who presented the gift;

(D) the date of acceptance of the gift;

(E) the estimated value in the United States of the gift at
the time of acceptance; and

(F) disposition or current location of the gift.

(8) Such listings shall include for each gift of travel or travel

expenses—
(A) the name and position of the employee;
(B) a brief description of the gift and the circumstances jus-
tifying acceptance; and
(C) the identity, if known, of the foreign government and the
name and position of the individual who presented the gift.

(4) In transmitting such listings for the Central Intelligence
Agency, the Director of Central Intelligence may delete the informa-
tion described in subparagraphs (A) and (C) of paragraphs (2) and
(3) if the Director certifies in writing to the Secretary of State
that the publication of such information could adversely affect Unit-
ed States intelligence sources.

(g)(1) Each employing agency shall prescribe such regulations as
may be necessary to carry out the purpose of this section. For all
employing agencies in the executive branch, such regulations shall
be prescribed pursuant to guidance provided by the Secretary_of
State. These regulations shall be implemented by each employing
agency for its employees.

(2) Each employing agency shall—
(A) report to the Attorney General cases in which there is
reason to believe that an employee has violated this section;

(B) establish a procedure for obtaining an appraisal, when
necessary, of the value of gifts; and
aq
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(C) take any other actions
of this section.

(h) The Attorney General may

EMPLOYEES Part 3

necessary to carry out the purpose

bring a civil action in any district

court of the United States against any employee who knowingly so-
licits or accepts a gift from a foreign government not consented to by
this section or who fails to deposit or report such gift as required by

this section. The court in which

such action is brought may assess

a penalty against such employee in any amount not to exceed the retail
value of the gift improperly solicited or received plus $5,000.

(i) The President shall direct all Chiefs of a United States Diplo-
matic. Mission to inform their host governments that it is a general
policy of the United States Government to prohibit United States
Government employees from receiving gifts or decorations of more

than minimal value.

(j) Nothing in this section shall be construed to derogate any
regulation prescribed by any employing agency which provides for
more stringent limitations on the receipt of zifts and decorations by

its employees.

(k) The provisions of this section do not apply to grants and oth-
er forms of assistance to which section 108A of the Mutual Educa-
tional and Cultural Exchange Act of 1961 applies.

Added Pub.L. 90-83, § 1(45)(C),

Sept. 11, 1967, 81 Stat. 208, and

amended Pub.L. 95-105, Title V, § 515(a)(1), Aug. 17, 1977, 91 Stat.
862; Pub.L. 95-426, Title VII, § 712(a)~(c), Oct. 7, 1978, 92 Stat.

994,

Historical and Revision Notes

Source (Statutes at Large)

Section of title ¥ Source (U.8. Code)
7342¢a) ..o 22:2621 ............
T342(b) ...l 22:26822 ............
TH2(C) e 22:2823 ............
7342(d) ... 22:2624 ....... [
T342(e) ... 22:2626 ............

- Oct. 15, 1968, Pub.L. 80~G73, § 2, 80

Stat. 852.

.. Oct. 15, 1966, Pub.L. 80-673, § 3, 80

Stat. 952,

.. Oct. 15, 1966, Pub.L. 89-673, § 4, 80

Stat. 952,

. Oct. 15, 1966, Pub.L. 89-873, § 5, 80

Stat. 9852

.. Oct. 15, 1986, Pub.L. 80673, § 7, 80

Stat. 952.

Explanatory Notes

The definitions of ‘“employee” and
“uniformed services" in § U.S.C. 2105 and
2101 are broad enought to cover the per-
song included in 22 U.S8.C. 2621(1) with
the exception of (1) individuals employed
by, or occupying an office or position im,
the government of a territory or posses-
sion of the United States or of the Dis-
trict of Columbia, (2) the President, and
(3) Members of Congress, who, accord-

ingly, are covered in paragraphs (B),
(D), and (E). As the Canal Zone Gov-
ernment is an independent agency of the
United States, see section 31 of title 2,
Canal Zone Code, an employee thereof {is
an "employee” as detined in 3 U.8.C. 2105.

In subsection (b), the words ““An em-
ployee may not" are substituted for “No
person shall” to conform to the definition
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applicable and style of title §, United
States Code.

In subsection (c¢), the words ‘“under
regulations prescribed under this section”
are substituted for “in accordance with
the rules and regulatinns jssued pursuant
to this Act™.

In subsection (e), tae words “The
President may prescribe reguiations to
carry out the purpose of this section” are
substituted for ‘“Rules and regulations to
carry out the purposes of this Act may
be prescribed by or under the authority
of the President”. Under 3 U.8.C. 301,
the President may delegate the authority
vested in him Ly this subsection.

References in Text. Section 152 of the
Internal Revenue Code of 1954, referred
to in subsec. (8)(1)(G), is classified to
section 152 of Title 28, Internal Revenue
Code.

The Federal Property and Administra-
tive Services Act of 1049, referred to in
subsec. (e)(1), is Act Jume 30, 1949, ch.
288, 63 Stat. 377, as amended. DProvisions
of that Act relating to disposal of gov-
ernment property are classified to chap-
ter 10 (section 471 et seq.) of Title 40,
Public Builldings, Property, and Works.
For complete classification of this Act to
the Code, see Short Title note set out un-
der section 471 of Title 40 and Tables
volume.

Section 501 of the Internal Revenue
Code of 1654, referred to in subsec.
(e)(2), is classified to section 501 of Title
268, Internal Revenue Code.

Section 108A of the Mutual Education-
al and Cultural Exchange Act of 1961, re-
ferred to in subsec. (k), is classified to
section 2458a of Title 22, Foreign Rela-
tions and Intercourse.

1978 Amendment. Subsec. (a)(6)(A).
Pub.L. 95426, § 712(a)(1), substituted
“(e)(1)” for “(e)".

Subsec. (8)(6)(B). Pub.L. 95426, § 712
(a)(2), added ‘'‘except that those respon-
sibilities  (other than responsibilities

‘involving approval of the employing

agency) specified in subsection (c¢)(2),
(d), and (g)(2)(B) shall be carried out
by the Secretary of the Senate’.

Subsec.  (¢)(2). Pub.L. 95428, §
712(b) (1), substituted ‘'‘subsection (e)(1)
or provide for its disposal in accordance
with subsection (e)(2)"” for ‘subsection
(e)",

Subsec. (d). Pub.L. 85426, § 712(b)(2),
substituted "official use, for forwarding",
for ‘“official use, or forwarding"”, and

“subisection (e)(1), or for disposal i1 ac-

cordance with subsection (e)(2)" for
“subsection (e}."

Subsgec. (e). Pub.l.. 05-428, § 712(c),
designated existing provisions as par.
(1), and in par. (1) as so designated,
substituted “Except as provided in para-
graph (2), giftts" for “'Gifts”, “(A)” and
S for (1) and (2)', respectively,
and added par. (2).

1977 Amendment. Subsec. (a). Pub.L.
95-105 in par. (1) added provisions ex-
panding definition of “employee” to in-
clude an officer or employce of the Unit-
ed States Postal Service or Postal Rate
Commission, certain experts and consult-
ants, the Vice President, and any Dele-
gate to Congress, in par. (2) incorporated
existing provisions into subpars. (A) and
(C) and added subpar. (B), in par. (3)
substituted reference to tangible or intan-
gible present for reference to present, in
par, (4} added reference to award, and
added pars. (5) and (6).

Subsec. (b). Pub.L. 95-105 designated
existing provisions as par. (1) and added
par. (2).

Subsec. (¢). Pub.L. 95-103 incorporated
existing provisions of pars. (1) and (2)
into par. (1), and iu par. (1) as so incor-
porated, added provisions giving congres-
sional consent to acceptance of a gift in
the pature of an educational scholarship,
medical treatment, or travel or travel ex-
penses and added pars. (2) and (3).

Subsec, {(d). Pub.l. 93-105 struck out
provisions requiring the Secretary of
State to copcur with the approval of the
employing agency and substituted provi-
sions requiring the employee 1o deposit
property within 60 days of acceptapce
with the employing agency for official
use or forwarding to the Administrator
of General Services for disposal for pro-
visions requiring the employee to deposit
the decoration for use and disposal as
the property of the United States under
regulations prescribed under this section.

Subsec. (e). Pub.L. 95-105 substituted
provisions relating to the disposal of dec-
orations for provisions authorizing the
P’resident to prescribe regulations to car-
ry out the purposes of this section.

Subseecs. (f) to (k). Pub.L. 95-105 add-
ed subsecs. (f) to (k).

Effective Date of 1977 Amendment.
Section 515(a)(2) of Pub.L. 85-105 pro-
vided that: “The amendment made by
paragraph (1) of this subsection (amend-
ing this section] shall take effect on Jan-
uary 1, 1978.”
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Leasing of Space and Facilities for
Storing and Safeguarding Property. Sec-
tion 712(d) of Pub.L. 954268 provided
that: "In the event that the space and
facilities nvailable to the Secretary of the
Senate for carrying out his responsibili-
ties in storing and safeguarding property
in his custody under section 7342 of title
5, United States Code [tals section], are
insufficient for such purpose, he may,
with the approval of the Committee on
Rules and Administration of the Senate,
lease such space and facilities as may be
necessary for such purpose. Resntal pay-
ments under any such lease and expenses
incurred in connection therewith ghali he
paid from the contingent fund of the
Senate upon vouchers approved Ly the
Secretary of the Senate.”

EMPLOYEES
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Wearing of Certaln Decorations. Sec-
tion 33A of Act Aug. 10, 1958, c. 1041, as
added by Pub.L. 85-861, Sept. 2, 1058, §
33(e), 72 Stat. 1568, provided: ‘“A member
or former member of an armed force of
the United States holding any office of
protit or trust under the United States
may wear uany decoration, order, medal,
or emhlem accepted (1) under the Act of
July 20, 1942, chapter 508 (56 Stat. 662),
or (2) bhefore August 1, 1047, from the
government of a cohelligerent or neutral
nation or an American Republic.”

Leglislative History. For legislative
history and purpose of Pub.L. 90-83, see
1067 U.S.Code Coung. and Adm.News, p.
1338, See, also, Pub.L. 95-105, 1977 U.S.
Code Cong. and Adm.News, p. 1625; DPub.
L. 95428, 1978 U.3.Code Cong. and Adm.
News, p. 2424.

EXECUTIVE ORDER NO. 11820
Dec. 12, 1068, 31 F.R. 15789
DELEGATION OF AUTHORITY

By virtue of the authority vested in me
by Section 7 of the Foreign Gifts and
Decorationy Act of 1968 (Public Law 8-
673; 80 Stat. 932) [former section 2020 of
Title 22, Foreign Relations and Inter-
course] and Section 301 of Title 3 of the
United States Code ([section 301 of Title
3, The President) and as President of the
United States, it is ordered as follows:

The Secretary of State, and, when des-
ignated by the Secretary of State for
such purpose, the Under Secretary of

State, are hereby designated and empow-
ered to exerclse, without the approval,
ratification, or other action of the Presi-
dent, the authority conferred upon the
President by Section 7 of the Foreign
Gifts and Decorations Act of 1968 to pre-
scribe rules and regulations to carry out
the purpouses of that Act. Such rules and
regulations shall be published io the
Federal Register.

LYNDON B. JOHNSON

EXECUTIVE ORDER NO, 11446

Jan. 16, 1969,

34 F.R. 803

ACCEPTANCE OF SERVICE MEDALS AND RIBBONS FROM MULTILATERAL
ORGANIZATIONS OTHER THAN UNITED NATIONS

By virtue of the authority vested in me
a8 President of the United States and as
Commander {n Chief of the Armed Forces
of the United States, I hereby authorize
the Secretary of Defense, with respect to
members of the Army, Navy, Alr Force,
and Marine Corps, and the Secretary
of Transportation, with respect to mem-
bers of the Coast Guard when it is not
operating as a service in the Navy, to
prescribe regulations for the acceptance
of medals and ribbons which are offered
by multilateral organizations, other than
the United Natlons, to members of the

Armed Forces of the United States in
recognition of service conducted under
the auspices of those organizations. A
determination that service for a multilat-
eral organization in a particular geo-
graphical area or for a particular pur-
pose constitutes a justifiable basis for
authorizing acceptance of the medal or
ribbon offered to eligible members of the
Armed Forces of the United States shall
be made with the concurrence of the Sec-
retary of State,

LYNDON B. JOHNSON

Library References

Unlited States €30,

C.J.8. United States § 51.
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West's Federal Forms

Fine, see § 7536.

Jurisdiction and venue in district courts, matters pertaining to, see § 1000 et seq.

Code of ¥Federal Regulations

Standards and applicabll.ty, see 22 CIF'R 3.1 et seq., 41 CFR 101-49.000.

SUBCHAPTER V—MISCONDUCT

§ 7351. iftsto superiors

An employee may not—

(1) solicit a contribution from another employee for a gift to

an official superior;

(2) make a donation as a gift to an official superior; or
(3) accept a gift from an employee receiving less pay than

himself.

An employee who violates this section shall be removed from the

service.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 527.

Historical and Revision Notes

United States Code
3 U.8.C. 13

Derivation:

Revised Statutes and Statutes at Large

R.S. § 1784.

Explanatory Notes

The application of the section is con-
fined to employees, since the DPresident
and Members of Congress, though offi-
cers, could not have been intended to be
“summarily discharged', and members of
uniformed services are not covered by
this statute. In the last sentence, the
word ‘‘removed” is substituted for '‘sum-
marlly discharged’” because of the provi-
sions of the ILloyd-LaFollette Act, 37

Stat. 555, as amended, and the Veterans’
Preterence Act of 1944, 08 Stat. 387, as
amended, which are carried into this ti-
tle.

Standard changes are muade to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

Cross References

emovals from competitive civil service only for cause, see section 7501 of this title,

Library References

United States &=36.

§ 7352.

C.J.S. United States §§ 36, 37, 62 to 64,

Excessive and habitual use of intoxicants

An individual who habitually uses intoxicating beverages to ex-
cess may not be employed in the competitive service.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 527.
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Historical and Revision Notes

Derivation: United States Code Revised Statutes and Statutes
5 U.S.C. 640 Jan. 16, 1883, c¢h. 27, § 8, 22

Explanatory Notes

The word, "‘employed’” 1s substituted for Standard changes are made tr
“appointed to, or retained in” Dbecause it with the definitions applicable
includes both. style of this title as outlined in

ace to the report.

Library References

United States €=36C. C.J.S. United States §§ 36, 37,
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