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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA
In re No. A89-095 Civ.

the EXXON VALDEZ (Consolidated)

Re Case Nos. A89-095, A89-117, A89-118,
A89-140, A89-149, A89-238, A89-264, AB89-446

REPLY TO PLAINTIFFS' MEMORANDUM IN OPPOSITION
TO MOTION BY ALYESKA DEFENDANTS FOR LEAVE TO
FILE RESPONSE TO AMICUS BRIEF

Alyeska Pipeline Service Company (D-3), George M.
Nelson (D-9), Amerada Hess Pipeline Corporation (D-11), ARCO
Pipe Line Company (D-12), Mobil Alaska Pipeline Company (D-14),
BP Pipelines (Alaska), Inc. (D-19), Phillips Alaska Pipeline
Corporation (D-20) and Unocal Pipeline Company (D-21) (the
"Alyeska defendants”) herewith reply to the memorandum filed by
certain plaintiffs in opposition to the motion by the Alyeska
defendants for leave to file a response to the amicus brief for
the State of Alaska. The proposed response of twenty pages or

less is anticipated to be filed with the Court on or before

Wednesday, August 22, 1990.
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Plaintiffs opposition is not well taken for at least
the following reasons:

1. Regrettably, plaintiffs have totally
misrepresented the rules before the United States Supreme Court
and other federal courts relating to the filing of amicus
briefs and responses to such briefs. The Supreme Court and
appellate practice cited by the plaintiffs in their opposition
to Alyeska's motion is refuted by the very citation that
plaintiffs offer. As R. Stern, E. Gressman, and S. Shapiro in

Supreme Court Practice (1986), report:

It is essential that, in cases before the
Court on the merits, the amicus brief comply
with the requirement . . . that it be
presented, along with the motion if one is
necessary, "within the time allowed for the
filing of the brief of the party

supported." This enables the opposing party
to respond to the amicus brief in its
answering or reply brief. An amicus may not
obtain an extension of time to file its
brief, though its time will be extended if
the party supported obtains an extension of
time to file its briefs.

Id. § 13.13, p. 569 (emphasis added); see Sup. Ct. R. 37.3 ("A

brief of an amicus curilae in a case before the Court for oral

argument may be filed . . . within the time allowed for the
filing of the party supported and if in support of neither
party, within the time allowed for filing appellant's or
petitioner's brief.").

The Federal Rules of Appellate Procedure are to like
effect: "Save as all parties otherwise consent, any amicus

curiae shall file its brief within the time allowed for the
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party whose position as to affirmance or reversal the amicus

brief will support unless the court for cause shown shall grant

leave for later filing, in which event it shall specify within

what period an opposing party may answer.” Fed. R. App. P. 29

(emphasis added)./1/

2. The application by the Alyeska defendants for
leave to respond to the State's amicus brief is not
inconsistent in any respect with their opposition to the filing
of a surrebuttal memo by plaintiffs. Rather, it is the
consistent position of the Alyeska defendants that, as
specified in the rules of this Court, the moving party be
permitted to file the ultimate memorandum before the motion is
heard.

3. It is the belief of the Alyeska defendants that
the Court would benefit from consideration of Alyeska's
response to the amicus brief filed by the State of Alaska. The
following is a brief summary of significant points and
applicable authorities to be included in the Alyeska's response
and which should be before the Court.

a. The arguments made by the State regarding
the test to be utilized for the "choice” of maritime law are
seriously undercut by the decision of the United State Supreme

Court on June 25, 1990 in Sisson v. Ruby, U.Ss. , 110

1/ The Ninth Circuit Rule that State of Alaska cites does not
preclude a reply to an amicus, but prohibits the filing of a
reply brief by an amicus. See 9th Cir. R. 29-1 ("No reply
brief of an amicus curiae will be received.").
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S.Ct. 2892, 111 L.Ed. 24 292, 58 L.W. 4941. The Court there
specified sweeping and inclusive tests to be applied for the
choice of maritime law as to events occurring on navigable
waters, stressed the importance of maritime law to the
protection of maritime commerce and emphasized the need for
uniform rules of maritime conduct with respect to all
activities traditionally undertaken by vessels.

b. The State not only ignores the many
applicable authorities cited by Alyeska for the proposition

that the Robins Dry Dock rule of proximate causation and duty

applies to pollution tort claims, but has also seen fit to
misrepresent the legal and factual record before the Testbank
court. As will be demonstrated, the plaintiffs in that case
did indeed rely upon principles of Louisiana state law, both
common law and statutory, which they contended to permit
recovery by those suffering economic damages without physical
impact. Provisions of Louisiana statutes on that subject are
broad in scope. The position of plaintiffs was rejected not
because Louisiana law would deny recovery, but rather because
uniform principles of maritime law required that plaintiffs’
claims be dismissed.

o B Plaintiffs have cited and relied upon a
number of decisions regarding the application of state wrongful
death rules in maritime cases now conceded to have been
aberrational and based upon an original incorrect decision of
many years before, holding that maritime law does not provide
recovery for wrongful death. Plaintiffs have not advised the

4
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court that these cases were examined, explained and totally
distinguished by District Judge Solomon in the instructive case

of Birrer v. Flota Mercante Grancolombiana, 386 F. Supp# 1105

(D. Ore. 1974). In that case, Judge Solomon held that general
maritime law requires a uniform maritime negligence standard of
care./2/

d. Plaintiffs' legislative arguments are
undercut not only by the legislative analysis already before
the Court, but also by the provisions and legislative history
of the Trans-Alaska Pipeline System Reform Act of 1990,

Section 8102, H.R. 1465, Congressional Record of August 1,
1990, H6256. Analysis of TAPAA itself, other environmental
legislation, and legislative history over the years since the
enactment of TAPAA, including the 1990 legislation,
demonstrates that TAPAA did not purport to provide for an
expanded rule of maritime damages, and that efforts to obtain
expanded damage definitions such as those advanced by
plaintiffs here were unsuccessful over the years, except to the
very limited extent permitted by the 1990 Act.

e. The United States District Court for the
Central District of California, responding to arguments

comparable to those advanced by plaintiffs here, on July 27,

2/ This requirement of uniformity was ratified by the Ninth
Circuit in Santos v. Scindia Steam Navigation Co., 598 F.2d
480, 484, (1979), aff'd sub nom. Scindia Steam Navigation Co.
v. De los Santos, 451 U.S. 156 (1981), although a different
standard of duty was established.
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1990 issued its order dismissing the plaintiffs' complaint for

failure to state a claim in the action of Benefiel v. Exxon

Corp. et al. In the course of that order, Judge Gadbois

adopted and articulated arguments comparable to those advanced
by the Alyeska defendants to this Court.

f. The State concludes its brief with an
argument based upon pseudo-syllogistic reasoning, which is in
fact sophistry. As the reply brief will demonstrate, the
purported syllogism suffers from the fallacy of false

e&thvmematic (unstated) premises.

4, The proposed reply of the Alyeska defendants will
flesh out the foregoing points and respond directly to the
State's brief. No reason exist to deny to the Alyeska
defendants the opportunity to present such arguments or to deny
to the Cou;t the additional pertinent authorities, some of
which arefzéry recent origin.

DATED: August 17, 1990

BURR, PEASE & KURTZ
Attorneys for Alyeska Defendants,

(-3, D-9, D-11, D-12, D-14,
D-19, D-20, D-21)

B#M/K/%‘//Z/

/A¢Char1es P. Flynn
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ORDER NO. 27

Order on Alyeska Defendants'
Motion for Leave

to File Response to Amicus Brief

The Alyeska defendants (D3, D9, D11, D12, D14, D19-D21)
have filed a motion for leave to file a response to the amicus
brief filed by the State of Alaska on July 30, 1990. Plaintiffs
oppose the motion.

The State of Alaska filed the amicus brief pursuant to
the court's request in Order No. 25. The amicus brief addressed
issues relevant to Alyeska's motion for judgment on the plead-
ings. Oral argument on the motion for judgment on the pleadings

is scheduled for September 13, 1990. The Alyeska defendants will

ORDER NO. 27 1

979
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have an opportunity to make a response to the State of Alaska's
amicus brief at that time.

Accordingly, the Alyeska defendants' motion for leave
to file a response to amicus brief is denied.

DATED at Anchorage, Alaska, this :Z'i day of Augus

1990.

United States District Judg

cec: . Miller
~D. Ruskin

QQQD. Serdahely

ORDER NO. 27 2
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UNITED SIAIES wishiLl COURT

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA
En re No. A89-095 Civ.

the EXXON VALDEZ (Consolidated)

N’ N NN

Re Case Nos. A89-095, A89-117, A89-118,
A89-140, A89-149, A89-238, A89-264, A89-446

RESPONSE TO AMICUS MEMORANDUM OF THE STATE
OF ALASKA BY THE ALYESKA DEFENDANTS (D-3,
D-9, D-11, D-12, D-14, D-19 through D-21)

Alyeska Pipeline Service Company (D-3), George M.
Nelson (D-9), Amerada Hess Pipeline Corporation (D-11), ARCO
Pipe Line Company (D-12), Mobil Alaska Pipeline Company (D-14),
BP Pipelines (Alaska), Inc. (D-19), Phillips Alaska Pipeline
Corporation (D-20) and Unocal Pipeline Company (D-21) (the
"Alyeska defendants") herewith respond to the AMICUS MEMORANDUM
OF THE STATE OF ALASKA OPPOSING DEFENDANTS' MOTION FOR JUDGMENT

ON THE PLEADINGS ("State Memorandum").
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INTRODUCTION

In the midst of a grave threat to the United States'
energy sources in the Mideast, the State urges this Court to
declare moribund the Article III authority of the courts of the

United States to shape and apply federal rules of maritime law

'to the maritime transport of Alaskan crude o0il to the United

States. 1Instead, this Court is urged to cede its historic
authority over maritime tort law to the legislature and courts

of the State of Alaska. 1In support of this proposition the

State argues:

° It is the State which has the predominant interest in the
maritime transport of oil from Alaska to the United States
and thus it is the State which should declare the rules of
law applicable to the financial consequences of incidents
occurring in the course of that maritime commerce; and

° The United States Congress, by the enactment of certain
limited and specifically directed environmental
legislation, the Clean Water Act ("CWA")/1/, and the
Trans-Alaska Pipeline Authorization Act ("TAPAA")/2/,
purported to obliterate the maritime law declared by the
United States Supreme Court and the federal court system
pursuant to its Article III authority, particularly with
respect to the application of that law to the maritime
transport of Alaskan crude.

The State assumes that regardless of the maritime

nexus of the action, state law applies unless it is

Clean Water Act of 1977, Pub. L. 95-217, 33 U.S.C. §§ 1281la
seq., with specific reference to § 1321.

PIH

S o

/ Trans-Alaska Pipeline Authorization Act, Pub. L. 93-153,
3 U.S.C. §§ 1651 et seq., with specific reference to § 1653.




~unconstitutional”; and it is never "unconstitutional” when it
7provides a broader basis of recovery to plaintiffs. This, the
State Memorandum claims, is because "public policy" factors
favor recovery in oil spill cases, while rules limiting
recovery to a defined and ascertainable ambit are without
policy support.

It is upon these dubious arquments, refuted in this
memorandum, that the State predicates its plea for the
emasculation of federal maritime jurisdiction.

II

THE ISSUE BEFORE THIS COURT IS INDEED ONE OF A CHOICE

OF LAW. ONCE FEDERAL MARITIME LAW IS CHOSEN, AS IT

MUST BE HERE, STATE LAW IS NOT RELEVANT UNLESS IN

SUPPLEMENT TO AND IN HARMONY WITH FEDERAL MARITIME
LAW.

A. Federal Maritime Law Is The Law Of Choice; And A
Fundamental Purpose Of That Law Is To Ensure Uniformity In
Protection Of Maritime Commerce.

| The State asserts that the problem here is essentially
one of a choice of law, "somewhat analogous to the normal
conflict of laws situation where two sovereignties assert
divergent interests in a transaction as to which both have some

concern.” (State Memorandum, pp. 3-4, quoting Kossick v.

United Fruit Co., 365 U.S. 731, 739.) But the rules applicable

to that choice have been articulated by the United States

|
Supreme Court in a series of cases culminating in the decision

of Sisson v. Ruby, U.S. , 110 s.Ct. 2892, 111 L.E4A. 24

292, 58 U.S.L.W. 4941 (June 25, 1990).

’”giﬂﬁﬁfE In Sisson, the Court was confronted with the legal

'ROFESSIONAL CORPORATION
810 N STREET

\CHORAGE. AK 89501 lCONSequences of a fire which erupted in the washer/dryer unit
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|of a pleasure vessel docked at a marina on Lake Michigan. The
Court of Appeals had construed Supreme Court decisions in

Executive Jet and Foremost to limit the application of federal

maritime law to incidents in maritime commerce or the

application of rules of maritime conduct strictly relating to

navigation. The Supreme Court decisively and unanimously

rejected such limitations./3/ Maritime law is to be the law of

choice whenever:

| (i) the occurrence satisfies the "locality" test by

occurring with respect to vessels on navigable waters;

and

[ (ii) the occurrence involves either commercial maritime
activity or at least a potential hazard to maritime

commerce arising out of activity that bears a

substantial relationship to traditional maritime

activity.
The Sisson Court noted that a fire in a marina unquestionably
posed at least a potential disruption to maritime commerce
(regardless of the fact that a pleasure boat was involved) and
that the element of relationship to a "traditional maritime
activity"” broadly pertains to any activities traditionally
undertaken by vessels, commercial or noncommercial.

In support of its holding, the Court reemphasized the
fundamental federal policy of maritime uniformity in protection
of maritime commerce:

The fundamental interest giving rise to maritime

jurisdiction is “"the protection of maritime
commerce," and we have said that that interest

3/ The two concurring justices, Scalia and White, would have
declared even broader principles of maritime jurisdiction.

————— AT —
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cannot be fully vindicated unless "all operators

I of vessels on navigable waters are subject to
uniform rules of conduct.” The need for uniform
rules of maritime conduct and liability is not
limited to navigation, but extends at least to
any other activities traditionally undertaken by
vessels, commercial or noncommercial.

Sisson ‘v, Ruby, 58 U.8.L.W. 110 S.€E. at

2898 (citations omitted).

at 4943,

B. The Robins Dry Dock Rule Is A Principle Of Law Based On
Sound National Public Policy.

The State insists that the role of the federal courts
in promulgating uniform rules for the protection of maritime
commerce may be displaced whenever State law would permit
plaintiffs with damage claims against commercial maritime
interests to recover from the defendants. How such a policy
would accommodate the policy goal of protecting maritime
commerce is difficult to comprehend.

In carrying out its Article III mandate to fashion
principles of maritime law consistent with the policies most
the federal courts,

recently articulated in Sisson,

Dry Dock to East River,/4/ and most recently by District Judge

Gadbois in Benefiel,/5/ have struck a balance between the

275 U.S.
Inc.,

303 (1927);
476 U.S.

4/ Robins Dry Dock & Repair Co. v. Flint,
East River S.S. Corp. v. Transamerica Delaval,
858 (1986).

5/ At the time of its original motion, Alyeska provided to the
Court, as Appendix B, the order of the State court in the
Benefiel case applying the Robins Dry Dock rule to claims
brought against Exxon by consumers of gasoline in California
contending that higher prices resulted from the grounding of
the Exxon Valdez. After transfer to the United States District
Court for the Central District of California, and the service
of Alyeska, District Judge Gadbois, on July 27, 1990, issued an
order dismissing the case as to all defendants. A copy of that
order is attached to this memorandum as Appendix A.

from Robins
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interests of those who would be compensated and those upon whom

liability would be affixed. As developed by the Alyeska
defendants in their original moving papers/6/ and in their
principal Reply Brief,/7/ the rule requiring physical impact
for recovery of consequent and nonspeculative economic damages
is designed to achieve "predictability" and "reckonability" and
to place a "prudent limitation" on "wave upon wave of
successive economic consequences." A contrary rule would
require "a staggering commitment of judicial resources" and "a
consequent list of increasingly arbitrary, ad hoc decision
}making at the margins." Permitting recovery for "all
foreseeable claims" for purely economic loss could make the
defendant liable for "vast sums."

These important principles of federal maritime policy,
applicable in a case where maritime law is selected under the
‘tests articulated in Sisson, cannot be stultified by the
application of any contrary state law.

C. The State Does Not Appropriately Deal With Applicable

Authority Cited By Alveska; And The Cases Relied Upon By
The State Do Not Contradict That Authority.

The State simply ignores the host of directly

applicable authority applying federal maritime law, including

6/ MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
OF DEFENDANTS D-3, D-9, D-11, D-12, D-14, D-19, D-20 AND D-21)
FOR JUDGMENT ON THE PLEADINGS (Docket No. 830), pp. 15-22,
citing cases from Robins Dry Dock to East River.

7/ REPLY MEMORANDUM OF ALYESKA DEFENDANTS (D-3, D-$%, D-11,
D-12, D-14, D-19, D-20 AND D-21) TO JOINT MEMORANDUM FOR
PLAINTIFFS IN OPPOSITION TO MOTION FOR JUDGMENT ON THE
PLEADINGS (Docket No. 902), pp. 2-9, discussing Testbank in the
context of East River and other cases.
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ﬂthe Robins Dry Dock rule, in spill cases./8/ However, the
‘State does see fit to single out and mischaracterize both the
decision and the underlying leqgal and factual record in the
thoughtful and comprehensive Testbank decision, l

In attempting to portray Testbank as a Fifth Circuit
aberration, the State Memorandum declares that plaintiffs "had
little incentive" to argue'against the Testbank's court's
holding that general maritime law, not Louisiana law, applied
to the case. This speculation rests upon the unsupported
assertion that state law would similarly have denied
plaintiffs®' recovery. State Memorandum at 10. From this
faulty premise, the State inferred that the Testbank court "had
no occasion to consider whether the interests of a state in

protecting its coastal environment would be deferred to were

the state to decide that the protections of the Robins rule

were inadequate." 1Id.

To the contrary, the Testbank Petition for Certiorari
expressly noted that the plaintiffs there alleged their right
to recover under state law claims based in negligence, public
nuisance for pollution, and violation of an environmental
protection statute. The Petition forcefully argued that
Louisiana State law could supply the remedies foreclosed by the

Robins Dry Dock rule:

:R. PEASE 8/ These cases are collected by Alyeska in its original
. KURTZ Memorandum (cited at fn. 6, supra) at pp. 13-14, 19-22 and in
sowmcomonros |13 £ 5 Reply Memorandum (cited at fn. 7, supra) at pp. 15-18.

10 N STREET
RAGE, AK 99501

7) 276-6100
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! [Wlhen jurisdiction exists in the Federal Courts

in a situation where State law is applicable, the
Federal Courts may apply the public nuisance law

to remedy a wrong to an appropriate plaintiff.

Federal law has not deprived a state cause
of action for a public nuisance on navigable
waterways. . . . The only impediment to the
public nuisance cause of action in this case,
then, would be if maritime tort law precludes
such a remedy

Alyeska Reply Memorandum (emphasis added)./9/
Moreover, the right of private plaintiffs to recover
under the state environmental statute was squarely at issue in

iTestbank:

Also alleged under Louisiana law were claims that
the pollution caused by the collision between the
M/V SEA DANIEL AND M/V TESTBANK was proscribed by
The Louisiana Environmental Affairs Act of 1980,
La. R.S. 30:1051 et seq., [later renumbered
30:2001 et seq.]l, which created a private right
of action in La. R.S. 30:1074 [now 30:2026], and
that petitioners were entitled to pursue their
damages attributable to the acts in violation of
the Louisiana law in the Federal Courts under the
provisions of 18 U.S.C. § 1332(a)(2-3).

Petition for Certiorari at 19-20. The Louisiana statute at
issue in Testbank, the Louisiana Environmental Affairs Act of
1980, set forth public policy concerns that are mirrored in
Alaska legislation. Like Alaska law, it established a right of

action for private plaintiffs./10/

9/ Cited at fn. 6, supra.

10/ The applicable provisions of the Louisiana statutes are
attached to this memorandum as Appendix B.

Pty o

Petition for Certiorari at 44-45, attached as Appendix A to the
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Thus, the Testbank record does not square with the
'purported history provided in the State Memorandum; and the
'Fifth Circuit rejected state law not because it would be
unhelpful to plaintiffs, but rather because federal maritime

i

1

|

;law provided the rule of decision.

i Plaintiffs also urge that their economic losses

i are recoverable as state law claims in
negligence, nulsance or under the Louisiana
Environmental Affairs Act of 1980. Because
established principles of general maritime law
govern the issue of recovery in this case, we
reject these state law theories.

Louisiana ex rel. Guste v. M/V Testbank, 752 F.2d at 1031

l(emphasis added) .

In addition to mischaracterizing Testbank, the State

relies upon cases which simply do not support its position, and

it does so without advising the Court of the unique
circumstances of such cases ‘and their subsequent history.

For example, to support an argument that in
adjudicating liability for maritime incidents the State may
impose a higher duty than would be required under maritime law
the State relies upon the wrongful death cases of Hess and

Western Fuel./11/ But the wrongful death decisions were

thoroughly analyzed and distinguished in Birrer v. Flota

!Mercante Grancolombiana, 386 F. Supp. 1105 (D. Ore. 1974).
iDistrict Judge Solomon pointed out that admiralty courts "have

followed the general maritime uniformity principle, except in

e RUnhSE 111/ Hess v. United States, 361 U.S. 314 (1960); Western Fuel

soressiomcomomnion {CO, v, Garcia, 257 U.S. 233 (1921).
B10 N STREET
'CHORAGE. AK 99501
(807) 276-6100
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‘certain wrongful death cases.” (Id. at 1108.) Judge Solomon

traced these aberrational cases from The Harrisburg, through

'Western Fuel and The Tungus to Moragne v. States Maritime

Lines, 398 U.S. 375 (1970), which "ended the confusion caused
by the application of state laws in maritime death cases" by
recognizing a federal maritime wrongful death action, and he
"reaffirmed the principle that general maritime law requirés a
uniform maritime negligence standard of care." (386 F. Supp.
at 1108-1110.)/12/ Accordingly, Judge Solomon held that "both
general maritime law"” and the statute there at issue required
"a uniform federal standard of care for negligence actions” and
that the state standard was inapplicable. (Id. at 1112.)/13/
Second, the State relies upon a series of regulatory

cases which do not concern the Article III authority of the

{12/ The essence of the story was that The Harrisburg Court
!wrongly concluded that maritime law did not provide a cause of
action for wrongful death. As a result, in order to remedy
this wrong, the Supreme Court permitted the adoption of state
wrongful death provisions. Once it had been decided that state
law applied, the question was whether the state law would apply
"as is" or subject to various requirements which might be
imposed upon it by other provisions of federal maritime law.

In a strange brace of decisions in which dissenters in one case
lined up with a single member of the majority in another, the
result was declared that the state law would apply, warts and
all, in the total absence of any federal remedy for wrongful
death. It was this strange and unique application of state
principles in what otherwise would have been federal maritime
lcases that was wiped away by Moragne. See discussion in Baer,
Admiralty Law of the Supreme Court, 3d Ed., §§ 6-10,

pp. 192-204.

13/ This requirement of uniformity was ratified by the Ninth
S — Circuit in Santos v. Scindia Steam Naviqatiop Cg., 598 F.2d
KURTZ 480, 484, (9th Cir. 1979), aff'd sub nom. Scindia Steam
nowscorromrion | Navigation Co. v. De los Santos, 451 U.S. 156 (1981), although

) N STREET

ace. ax 9950y ||@ different standard of duty was established.
') 276-6100
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federal courts to declare and shape maritime tort law, but

i

' rather concern the proper ambit of the legislative authority of

‘Congress, the administrative departments of federal government

and the states. An example is Standard Dredging Corp. v.

Murphy, 319 U.S. 306 (1943), a case concerning the application
to maritime employers of a state unemployment insurance tax.
Justice Black pointed out that the case really had nothing to
do with the Article III power of federal courts: "Congress
retains the power to act in the field [of taxation], and in the
meantime, federal courts have nbthing to do with it. No
principle of admiralty requires uniformity of State taxation.”
Id. at 309-310. Other cases not implicating the Article III
authority of federal courts over maritime tort law include
those applying rules governing emissions from smokestacks

(Huron Portland Cement), limitations upon the discharge of

ballast water (Chevron U.S.A.), the use of fishing nets

(Manchester), and a general environmental regulation act

(Portland Pipeline). Askew is such a case, since it concerned

a facial challenge to the entire environmental protection act
of the State of Florida before any of its liability provisions
had been applied either to conflict or not to conflict with the
fundamental tenets of maritime law./14/

Rules of proximate cause and duty go to the heart of

the very definition of maritime tort. These principles are set

14/ Askew v. American Waterways Operators, Inc., 411 U.S. 325
(1973).
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l} by federal courts pursuant to their Article III jurisdiction;
jthey are not legislative, regulatory or tangential procedural
requirements/15/ appropriately left to state jurisdiction.
ITI
CONGRESS HAS ENACTED NO LEGISLATION ABROGATING

PRINCIPLES OF FEDERAL MARITIME LAW APPLICABLE TO
PLAINTIFFS' CLAIMS AGAINST ALYESKA

The State asserts that two Congressional enactments
pertaining to spills of North Slope crude 0il at sea, the CwWa
and TAPAA, so occupy the field as to have obliterated all of
Article III federal maritime law. The State so asserts
although each act is (i) sharply limited as to parties and
subjects covered (the CWA being limited to recovery of certain
governmental expenses and TAPAA creating strict liability with
a monetary limit against vessel owners and operators and the
TAP Liability Fund) and (ii) does not constitute the basis of
any cause of action against Alyeska. Alternatively, the State
argues that TAPAA's reference to "all damages" evinces federal

policy hostile to the Robins Dry Dock rule. Neither claim

survives examination.

First, TAPAA itself expressly disclaims any intent to
preempt general federal maritime law applicable to claims not
directly covered by TAPAA itself. Section 1653(c)(3)
explicitly contemplates that claims unpaid under TAPAA "may be

asserted and adjudicated” under "other applicable Federal and

15/ An example would be the state survival of actions found in
Just v. Chambers, 312 U.S. 383 (1941) not to be hostile to the
characteristic features of maritime law.

11
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state laws"; and under Section 1653{(c)(8) the vessel owner and

the TAP Liability Fund may be subrogated to rights of any
'persons entitled to recover for negligence or unseaworthiness
under "applicable state and Federal laws." (Emphasis added.)

Similarly, the CWA provides broadly that "[n]lothing in this

i
;section shall affect or modify in any way the obligations of
any owner or operator of any vessel, or of any owner or

operator of any onshore facility or offshore facility to any

person or agency under any provision of law for damages to any

publicly owned or privately owned property resulting from the
ldischarge of any 0il . . . ." 33 U.S.C. § 1321(0)(1) (emphasis
added).

Second, even had TAPAA not preserved claims under
federal law, the limited number of parties and circumstances
covered by TAPAA militate against reading into the Act the
draconian intent of wiping away all Article III maritime law,
leaving the field of maritime torts involving Alaska crude
spills exclusively to the State. We have previously
demonstrated that TAPAA and the CWA do not supersede federal
maritime law as to defendants not covered by the applicable
provisions of the statute./16/

Third, the State's broad reading of "all damages" in
Section 1653(c) is refuted by the negative implication of

Section 1653(a)'s more comprehensive definition of damages for

16/ Reply Memorandum, cited at fn. 7, supra, pp. 41-46, 53-54.
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Hspills along the pipeline as opposed to oil spills at sea.
Congress' awareness of the distinction is not only evidenced by
the more expansive damage provisions in subsection (a), but
also by the differing damage provisions in the Outer
Continental Shelf Lands Act Amendments of 1978 and the
Deepwater Port Act of 1974./17/

Finally, the State's arqument is belied by the
legislative history of TAPAA both at the time of its enactment
and subsequently. The statements of legislators at the time of

TAPAA's enactment stress that nothing in the bill (i.e., TAPAA

itself) was intended to preempt state law (State Memorandum
17-19); and as indicated above, TAPAA itself makes clear that
nothing in its terms is intended to preempt either state or
federal law as to claims not directly made under TAPAA.
Subsequently, efforts were made in Congress to expand
the type of damages permitted to be recovered under TAPAA.
These efforts are chronicled in Section II, pp. 10-27, of the
Supplemental Memorandum filed on behalf of the Use and
Enjoyment Class/18/ as supported by an elaborate Appendix
containing the legislative materials cited./19/ This history

discloses that Congress has uniformly recognized that TAPAA

17/ See discussion in Reply Memorandum, cited at £n. 7, supra,
at pp. 52-53. '

18/ SUPPLEMENTAL MEMORANDUM OF THE USE AND ENJOYMENT CLASS IN
OPPOSITION TO ALYESKA DEFENDANTS' MOTION TO DISMISS SOME CLAIMS
AND IN SUPPORT OF CLASS CERTIFICATION (Docket No. B873).

19/ Docket No. 873 (Appendix).
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claims are subject to the ordinary rules of maritime law

respecting causation, that some members of Congress desired to
change such rules legislatively by promulgating a broader
damages definition in the Act, but that such attempts uniformly
failed of passage./20

Legislative attempts to broaden the damages
recoverable under TAPAA culminated with the signing into law on
August 18, 1990 of H.R. 1465, the 0il Pollution Act of 1990,
Pub. L. 101-380, one element of which was the Trans-Alaska
Pipeline System Reform Act of 1990. See 136 Cong. Rec.
H 6256-6258 (daily ed. August 1, 1990) for text. By this Act,
TAPAA was amended as to all claims arising before enactment of
the Reform Act in the following pertinent respect:

(c) DAMAGES.--Section 204(c) of the
Trans-Alaska Pipeline Authorization Act (43
U.S.C. 1653(c)), as amended by this title, is
further amended by adding at the end the
following new paragraphs:

"(13) For any claims against the Fund,
the term ‘damages' shall include, but not be
limited to--

"{(A) the net loss of taxes, revenues, fees,
royalties, rents, or other revenues incurred by a
State or a political subdivision of a State due
to injury, destruction, or loss of real property,
personal property, or natural resources, or
diminished economic activity due to a discharge
of 0il; and

"(B) the net cost of providing increased or
additional public services during or after
removal activities due to a discharge of o0il,
including protection from fire, safety, or health

20/ See discussion in Alyeska's‘Reply Memorandum, cited at
fn. 7, supra, pp. 50-51.
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s hazards, incurred by a State or political
” subdivision of a State.

* %X %
Section 8102(c), 136 Cong. Rec. H 6256-6257 (daily ed.

August 1, 1990).

A provision of this nature was first proposed by
!'Senator Stevens as an amendment to the Senate version of the
01l Pollution Act. (S. 686.) Senator Stevens made clear that
the limited addition to the damages recoverable was to be
authorized specifically in the light of the grounding of the
Exxon Valdez and to overcome a position of the Fund based upon

Ja *court case."”

i

This is a very limited amendment. It covers
only those claims that might be presented against
the national fund because of potential claims
against the liability fund. There is obviously
only one incident that could give rise to such
claims, and that is the Exxon Valdez.

In the past year, the managers of the Alaska
pipeline liability fund changed their requlations
and provided that no longer would damages include
| the taxes, fees, royalties, rents, and other
revenues of a political subdivision that have
| been lost as a result of a claim that would give
! rise against the fund. That change made in the
requlations of the liability fund was not
' conveyed to Alaska, was not conveyed to the
communities affected.

What this amendment does is it reinstates,
effective January 1 of this year, the potential
claim of these communities against the Alaska
fund, and those claims would be transferred to
the national fund. I might say that it is a very
remote possibility that there will ever be claims
of this kind because, as we know, Exxon has
. acknowledged liability for the Exxon Valdez
disaster, and is in fact now already compensating
some of the cities, to a certain extent, for
their losses. But there is a question as to
whether there is a court decision that somehow or

';iﬂ?ﬁfE other might hold Exxon not responsible for the
FESSIONAL CORPORATION
810 N STREET

{0RAGE, AK 99501

907) 276-6100
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losses which would give rise for some people to
present claims against the Trans-Alaska Pipeline
Liability Fund.

135 Cong. Rec. S 10071 (daily ed. August 4, 1989).

On the House side, the amendment was introduced by
Representative Miller's proposed legislation, H.R. 3277. (See
comments of Representative Miller in 135 Cong. Rec. H 7972
(daily ed. November 2, 1989.) The Background Memorandum of
September 20, 1989, prepared for members of the House
Subcommittee on Coast Guard and Navigation of the Committee on
Merchant Marine and Fisheries explained that the purpose of the
amendment was to "[blroaden the scope of 0il spill liability to
include loss of taxes, revenues, fees, royalties, rents, or
other revenues incurred by a political subdivision of the
State."/21/

This most recent legislative activity, consistent with
the prior legislative history, confirms that Congress'
reference to "all damages” did not wipe away, even as to TAPAA
claims, the usual maritime limitations imposed by "court cases.’

Iv

THE STATE'S PARTING SYLLOGISM IS LOGICALLY FLAWED.,
IT IS BASED UPON FALSE ENTHYMEMATIC PREMISES.

The State fittingly closes its brief with an argument
based upon a purported syllogism under which, presumably,
"accepting Alyeska's interpretation of TAPAA arquendo, the

required conclusion is still that TAPAA's non-preemption clause

21/ The Background Memorandum is attached to this response as
Appendix C.
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preserves Alyeska's right to adopt its own rules of proximate
cause." State Memorandum at 22-24. The syllogism is as
follows:

TAPAA recognized that recovery of damages would
be subject to some rule of proximate cause.

Congress intended that such rule of proximate
cause be the same as under normal maritime law
principles -- i.e., Robins Dry Dock.

TAPAA provides that the applicable subsection
shall not be interpreted to preempt the field of
strict liability or to preclude any State from
imposing additional requirements.

Ergo, Congress has specifically authorized

state law to be applied to maritime accidents in
contravention to fundamental tenets of federal
maritime law.

For the syllogistic argument to be valid, all of its
premises must be true, including implicit premises which are
necessary in order for the argument to be complete. These
unarticulated premises are referred to as enthymematic

premises./22/ The syllogism presented by the State relies upon

at least three such enthymematic premises which are false.

First, it is an unstated premise that the effect of a
non-preemption clause in federal legislation is to specifically
authorize a state rule of law which conflicts with another
principle of federal law. Alyeska's Reply Brief established
!that the premise is not true; rather, a "savings clause" cannot

properly be construed to save state laws which intrude upon

peasg |22/ Kalish, Montague and Mar, Logic: Techniques of Formal
JRTZ Reasoning, 2d ed. (1980), pp. 1 and 246-7; Walton, Informal
temowrer |Fallacies: Towards a Theory of Argqument Criticisms (1987),
. AK 99501 || PP« 2—3, 28—29, 133-137.

76-6100
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. federal admiralty law -- they simply ensure that the

nlegislation itself does not unintentionally replace a rule of

law that otherwise would be applicable./23/

The second unstated premise is that TAPAA, whatever
its rule of proximate causation, necessarily constitutes the
whole of federal law applicable to the grounding of the Exxon
Valdez. That unstated premise is also false. As developed at
!length in Alyeska's Reply Memorandum,/24/ TAPAA and the CWA are
'but elements of a comprehensive web of Article III maritime law
and statutory provisions covering spills of Alaska North Slope
0il in the course of maritime commerce.

The third unstated premise is that the claim by the
plaintiffs against Alyeska is based upon TAPAA and that
Alyeska's defenses are based upon TAPAA. Instead, the claims
against Alyeska are not based upon TAPAA and Alyeska's defenses
are based upon principles of Article III maritime law./25/

As so often is the case, "clever"” arguments such as
the "even if, arguendo" syllogism advanced by the State do not

hold water.

23/ Alyeska Reply Brief, cited at fn. 7, supra, pp. 45-46,
citing Pacific Merchant Shipping Ass'n v. Aubrey, 709 F. Supp.
1516 (C.D. Cal. 1989) and Central Montana Elec. v.
Administrator of Bonneville Power, 840 F.2d 1472, 1478 (9th
Cir. 1988).

24/ Reply Memorandum, cited at fn. 7, supra, pp. 38-54.

25/ Since this fallacy is predicated upon rebutting an
argument not made by defendant Alyeska, it is also known as the
"straw man fallacy” of "incorrectly or inaccurately attributing
a position to an arguer that he does not really accept."”

Walton, cited supra at fn. 22, pp. 10-11.
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; CONCLUSION

The State has asked this Court to declare a sweeping
and unprecedented abrogation of the authority of the federal
iJudiciary. It has asked nothing less than that the Court
ideclare defunct the totality of Article III of federal maritime
jlaw to maritime commerce involving the transport of Alaska
ioil. To accomplish a goal so destructive to the authority of
the federal government in general and to its judicial system in
particular, the State should be able to point to clear and
explicit Congressional legislation or United States Supreme
Court decisions. It has not done so. Thus, the rule of law to
be applied in these cases is indeed that of federal maritime
law, of which an integqral element is the concept of duty and

proximate cause enunciated in Robins Dry Dock, East River,

Textbank and other applicable cases.
DATED: Augqust 17, 1990

BURR, PEASE & KURTZ

Attorneys for Alyeska Defendants,
(b-3, b-9, D-11, D-12, D-14,
D-19, D-20, D-21)

k;z_s&\)\,,_

Charles P. Flynn

3495X
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i Douglas J. Serdahely
Don C. Bauermeister
Bogle & Gates F i b = D
1031 W. 4th Avenue, Suite 600
Anchorage, AK 99501

(907) 276-4557 AUS 27 1330
Richard M. Clinton UNITED SIAIES DISiRICT GOURT
Bogle & Gates THICT OF ALASKA
Two Union Square Fi Deputy
601 Union Street '

Seattle, WA 98101 \

(206) 682-5151

Attorneys for Defendant
Exxon Shipping Company (D-2)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA
In Re Case No. A89-095 Civil

)
the EXXON VALDEZ ) (Consolidated)
)

RE: ALL CASES
DEFENDANT EXXON SHIPPING COMPANY'S (D-2)
NOTICE OF OPPORTUNITY TO RE-EXAMINE

ELECTRONIC EQUIPMENT ON THE BRIDGE OF THE

EXXON MEDITERRANEAN (FORMERLY EXXON VALDEZ)
On June 29, 1989, and August 3, 1989, the defendant Exxon
Shipping Company ("Exxon Shipping") (D-2) notified all parties to
this consolidated proceeding that it would be making the T/V EXXON
VALDEZ available for inspection by any party, counsel and/or expert
after the vessel arrived in San Diego shipyard, but before repair
work was undertaken. Several parties requested the opportunity to

conduct inspections of the vessel hull and bridge equipment, and

those parties conducted extensive inspections during the time

OGLE &GATES

period September 1-7, 1989.
ite 600
31 West dth Avenue

rhorage, AR 9501 NOTICE -1-

) 2764557




BoGLE & GaTes

Suite 600

1031 West 4th Avenue
Anchorage, Ak 99501
[907) 2764557
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In its August 3, 1989, Re-Notice to Parties of'
Opportunity to Inspect Vessel, Exxon Shipping also advised all
parties.

[S]ubstantial modifications are presently
planned for the bridge of the EXXON VALDEZ.
Accordingly, any party and/or expert
@ntgrested in inspept}ng the vessel's bri@ge
i1n 1ts present condition should plan on doing
so during the inspection.

The "substantial modifications" of the bridge equipment
previously contemplated have not been implemented, however, certain
maintenance, modification, and routine repair work has been
performed on certain pieces of the bridge equipment in preparation
for return to service, since the 1litigants conducted their
inspections of the EXXON VALDEZ last year. The vessel, recently
re-named the EXXON MEDITERRANEAN, is scheduled to leave for foreign
service in September. Because of the interest expressed by some
of the inspecting litigants in the electronic equipment on the
bridge of the vessel, Exxon Shipping will make the following bridge
equipment available for re-inspection for an appropriate length of
time next month:

Harris RF-104 IKW HF Linear Power Amplifier

Raytheon RAYCAS V

Raytheon Mariners Pathfinder Radar

Sperry SRP 2000 Ship Control System

Raytheon DE-740 Digital Fathometer Depth Sounder

AMETEK Doppler "D" Sonar System

Copies of work reports and technical manuals will be
available for inspection and copying at the offices of Bogle &

NOTICE =D
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Gates, Two Union Square, Seattle, Washington, during the period
August 28-31, inclusive. Parties wishing to inspect and/or copy
the documents should contact Richard Clinton or Peter Shapiro at
(206) 682-5151 tb make arrangements.

Exxon Shipping currently estimates that the EXXON
MEDITERRANEAN will be available for re-inspection on or about
September 8, 1990. In order to enable all interested parties to
conduct any reasonable re-inspection of the above-named equipment
on the bridge of the vessel, parties are requested to complete and
return (on or before August 31, 1990) the form attached hereto as
Exhibit A and to indicate thereon: (1) whether they are interested
in conducting any such re-inspection; (2) the amount of time needed
to perform the re-inspection; (3) the names and addresses of all
persons who will be conducting such re-inspection; and (4) a
description of any procedures any party wishes to employ in
connection with the re-inspection, including any 1logistic
requirements associated with such procedures. For the convenience
of all parties, Exxon Shipping further requests that all parties,
counsel and experts communicate and coordinate with one another in
an attempt to minimize the total number of persons involved and to
expedite the re-inspection process.

Once Exxon Shipping has received responses from all

interested parties, Exxon Shipping will circulate a proposed

NOTICE -3~
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Suite 600

1031 West 4th Avenue
Anchorage, AK 99501
(907) 276-4557

schedule. Further coordination will be conducted through dire

communications between counsel.

DATED at Anchorage, Alaska this<Q7 day of August, 199

BOGLE & GATES
Attorneys for Exxon Shipping

By: DM()W M/ @/

Douglas J. Serdahely

NOTICE -4-
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1031 West 4th Avenue
Anchorage, AK 99501
(907) 2764557

REQUEST FOR RE-INSPECTION OF THE

EXXON MEDITERRANEAN BRIDGE EQUIPMENT

i S Counsel: Name:
Address:
Representing:
25 Persons in Inspection Party:
(1) (2)
Name Name
Title Title
Address Address
(3) (4)
Name Name
Title Title
Address Address
. Estimated time needed for inspection:
4. Please attach a description of any procedure intended to be

employed in the course of such

inspection and any

logistic requirements associated with such procedure.

Return completed form to: Richard M. Clinton
J. Peter Shapiro
Two Union Square

601 Union Street

WA 98101-2346
(206) 682-5151 (telephone)
(206) 343-9749 (fax)

Seattle,

NOTICE =H=



Law Offices of
Bledsoe & Knutson
A Professional Corporation
2525 Blueberry Road, Suite 206
Anchorage, Alaska 99503
(907) 272-5200

Geoffrey Y. Parker, Esq.

ADLER, JAMESON & CLARAVAL

2525 Blueberry Road, Suite 206

Anchorage, Alaska 99503

(907) 272-5200

Attorneys for Plaintiffs P-139 thru P-144

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA .

In re

No. A89-095 Civil

the EXXON VALDEZ (Consolidated)

Re: Case Nos. A89-095, A89-117, A89-118,
A89-140, A89-149, A89-238,
A89-264, AB9-446

MOTION TO FILE ADDITIONAL EXHIBITS
BEARING ON ROBINS DRY DOCK

Pursuant to Rule 15(d), the Use and Enjoyment Class
hereby moves to file additional exhibits to supplement those
already appended to its Supplemental Memorandum of March 27,
1990. The Class does so in lieu of seeking to file them at the
time the upcoming hearing on Alyeska's Rule 12(c) motion, for
which time and opportunity to argue will be limited.

Most importantly, Exhibit No. 1 shows that the
Department of the Interior testified in 1977 at the time it
promulgated the TAPS Fund regulations that it drafted the
regulations "to parallel" comprehensive o0il spill legislation

that clearly would have abandoned Robins Dry Dock. This exhibit

was recently retrieved from a federal documents depository and

-1 - 1088/01.40
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Law Offices of
Bledsoe & Knutson
A Professional Corporation
2525 Blueberry Road, Suite 206
Anchorage, Alaska 99503
(907) 272-5200

was not located previously due to the fact that the Anchorage Law
Library does not subscribe to the full Congressional Information
Service so as to make hearing records available. A memorandum
supporting the filing of these additional exhibits accompanies

this Motion.

~
DATED this ;7-~ day of September, 1990 at Anchorage,
[

Alaska.

ADLER, JAMESON & CLARAVAL
Attorneys for Plaintiffs
P-139 thru P-144

=Wy VA

Geoffrg¥f Y,/ Pgdker

ORDER

This Motion of the proposed Use and Enjoyment Class is

hereby .

DATED this day of , 1990 at Anchorage,
Alaska. |

Presiding Judge

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on
the 7 %% day of September, 1990, the foregoin
document was maited—ter Hand -clellver
- Charles Flynn, Esq.
- Douglas Serdahely, Esq.

Bl L

Geoffrey A/ Pavker/

-2 - 1088/01.40




Geoffrey Y. Parker, Esd.

ADLER, JAMESON & CLARAVAL

2525 Blueberry Road, Suite 206

Anchorage, Alaska 99503

(907) 272-5200

Attorneys for Plaintiffs P-139 thru P-144

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

In re

No. A89-095 Civil

the EXXON VALDEZ (Consolidated)

Re: Case Nos. A89-095, A89-117, A89-118,
A89-~140, A89-149, A89-238,
AB89-264, AB89-446

MEMORANDUM OF THE USE AND ENJOYMENT
CLASS IN SUPPORT OF FILING ADDITIONAL
EXHIBITS BEARING ON ROBINS DRY DOCK

The exhibits submitted herewith supplement those
attached to the Supplemental Memorandum of the Use and Enjoyment

Class on Robins Dry Dock issues' and support the arguments

previously made by the class. Most importantly, Exhibit No. 1
has only become available recently from a federal documents
depository. It shows that the Department of the Interior drafted
the Trans-Alaskan Pipeline Liability Fund regulations ("TAPS Fund
regulations") in 1977 "to parallel" comprehensive o0il spill

liability legislation then pending in the 95th Congress, just as

A Professional Corporation

2525 Blueberry Road, Suite 206

see Supplemental Memorandum of the Use and Enjoyment &
Class in Opposition to Alyeska Defendants Motion to Dismiss Some
Claims and in Support of Class Certification, filed March 27,
1990.

Law Offices of
Bledsoe & Knutson
Anchorage, Alaska 99503
(907) 272-5200

-1 - 1266/01.39




s &

a .23
5538
ngqwg
f322y
w§§6:
508823
Ni30
V<dS
9Q w&
o g

the Use and Enjoyment Class previously argued. Other exhibits
submitted herewith show that because the regulations parallel the
comprehensive legislation the regulations must be interpreted as
allowing recovery for injuries not accompanied by physical
impact; again, just or the Use and Enjoyment Class previously
argued. Therefore, no disharmony with the federal scheme occurs
when state, fault-based, common law or the unlimited strict
liability of 46.03.822 et. seqg. and Alaska's common law of
ultrahazardous activities are applied to both Robins and non-
Robins injuries pursuant to TAPAA's waiver of preemption of
strict liability and its preservation of state, statutory, and
common law remedies. Finally, other exhibits submitted herewith
show that once 1liability for injuries accompanied by or apart
from physical impact is found against the vessel owner or
operator under TAPAA, the regulations, and the state statute,
then joint and several liability for such injuries arises against
separate tort-feasors whose actions combine with those of the
vessel owner or operator to produce the same, indivisible
injuries. Contrary holdings would significantly impair the
comprehensive scheme established by TAPAA because the ability of
the Fund and Exxon to recover on subrogated claims against third

parties would be limited.

A, Supplemental Exhibits Show that the Intent of the TAPS
Fund Requlations is to abandon Robins Dry Dock.

Oon July 30, 1990, the State filed an amicus brief in

Federal Court which supports Plaintiffs' arguments that any
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analysis of Robins Dry Dock issues must take into account the
waivers of preemption in TAPAA and the Clean Water Act and the
definition of "damages" contained in the TAPS Fund regulations
at 43 CFR §29.1(e). The Use and Enjoyment Class made similar
arguments in its Supplemental Memorandum.

In its amicus brief, however, the State asserted that
the definition of "damages" in the TAPS Fund regulations
"borrows" from the 1liability provisions of the 1978 oOuter
Continental Shelf Lands Act Amendments, 43 U.S.C. §1813. Alaska
Amicus Memorandum at 16. The State's assertion contrasts with
that of the Use and Enjoyment Class, which states that 43 CFR
§29.1(e) and 43 U.S.C. §1813 are alike because they have common
origins and were both drawn to parallel the liability provisions
of comprehensive oil spill liability legislation pending in the
95th Congress, and not because one was the progeny of the other.?
This distinction between the respective assertions of the State
and the Use and Enjoyment Class has a direct bearing on the
necessity for construing the TAPS Fund regqulations as a rejection
of Robins Dry Dock, which the Defendants erroneously seek to read

into the regulations.3

2see Supplemental Memorandum of the Use and Enjoyment Class,
pp. 10-24.

3 1t is important to understand the evolutionary line that
exists between TAPAA, comprehensive o0il spill legislation before
Congress in the 1970's, the TAPS Fund regqulations, the 1978 OCSLA
Amendments, and CERCLA and the Clean Water Act (“CWA") with
respect to Robins Dry Dock issues. TAPAA was the first of
several superfund-type statutes involving back-up liability

funds, expansion of liability to include injuries not recoverable
(continued...)
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3(...continued)

under Robins, and subrogation when the funds were available to
pay private claims. TAPAA and the Deepwater Port Act, 33 U.S.C.
§1501, et seq., preceded but contemplated the introduction of
comprehensive oil spill liability legislation. See, 33 U.S.C.
§1517(a); see also, Conf. Rept. No. 93-924 reprinted in U.S.
Code, Cong. & Adm. News, 1973, Vol. 2, p. 2531. The
comprehensive legislation included H.R. 14862 (94th Cong.), H.R.
6803 (95th Cong.), and S. 2083 (95th Cong.), the 1liability s
provisions of which are attached to the Supplemental Memorandum
of the Use and Enjoyment Class filed March 27, 1990 (H.R. 14862
and H.R. 6803), or to this Memorandum (S. 2083). TAPAA served
as an initial model for comprehensive legislation. Exhibit 1,
infra, at p. 206. These bills, as precursors of CERCLA, were
already being referred to as "the superfund". 1Id., at 209.

Meanwhile, the Trans-Alaska Pipeline was about to
commence operation in 1977. So the Department of Interior
promulgated TAPS Fund regulations in 1977 that defined damages
to parallel the comprehensive legislation. Exhibit 1, infra, p.
208; see also 42 Fed. Reg. 31789 (June 23, 1977) and Supplemental
Memorandum of the Use and Enjoyment Class, supra. Failure to
pass comprehensive legislation in the 95th Congress resulted in
the liability provisions of H.R. 6803 being incorporated into the
1978 Outer Continental Shelf Lands Act Amendments (OCSLA), 43
U.S.C. §1813, which were contemporaneously before Congress. See,
Supplemental Memorandum of Use and Enjoyment Class, supra, at 22
and Appendix 7 thereto. The 1978 OCSLA Amendments, at 42 U.S.C.
§1813, in turn served as the model for the liability provisions
of CERCLA's forerunner, S. 1480 (96th Cong.), which included loss
of use of natural resources as a private recovery, see Ohio v.
United States, 880 F.2d 432, 451-52 (D.C. Cir. 1989), just as the
1978 OCSLA Amendments (43 U.S.C. §1813) and its predecessors H.R.
6803, H.R. 14862 and S.2083 made loss of use a private recovery,
and just as the TAPS Fund requlations, drawn parallel to those
comprehensive bills, infra, make loss of use a private recovery.

During the evolution of CERCLA an important change
occurred. The insurance industry and Senator Cannon, chair of
the Senate Commerce Committee, lobbied against liability for loss
of use of natural resources; they alleged that such liability
burdened the comprehensive system and insurers with a potentially
vast number of claims by recreational users. See, Exhibits 2
and 3 (explanation of Amendment No. 2379 in legislative history
of CERCLA, Vol. 3, p. 182). Loss of recreational use value
therefore became a public recovery under CERCLA and under the
CWA, through the operation of 42 U.S.C. §9651(c). See, 42 U.S.C.
§§ 9607(f) (1), 9651(c), 33 U.S.C. §1321(f); and see, 43 CFR
§11.83 (loss of use means loss of recreational use value

(continued...)
-4 - 1266/01.39
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and written statement of June 9, 1977 before the Senate Committee

Exhibit 1 is the Department of the Interior's testimony

on Commerce, Science and Transportation during hearings on the
comprehensive o0il spill legislation. The Department testified
that the TAPS fund regulations which had recently been released
in draft in 42 Fed. Reg. 26441 (May 24, 1977) were "carefully
drawn within the limits of the Trans-Alaskan Pipeline Act to
parallel the proposed comprehensive law." Hearings, 0il Spill
Liability and Compensation, Sen. Com. on Commerce, Science &

Transportation, 95th Cong., 1st Sess., Ser. No. 95-27, at 206,

3(...continued)

determined by non-market, economic methods). Thus, the pre-
CERCLA statutes, regulations and bills (exemplified by 43 U.S.C.
§1813, 43 CFR §29.1(e), H.R. 6803, H.R. 14862, and S.2083) made
loss of use a private recovery, while CERCLA and the CWA make it
a public recovery, as an element of natural resources damages,
42 U.S.C. §9651(c), that must be used to benefit the environment
through restoration, replacement, or acquisition of resources,
42 U.S.C. §9607(f), 33 U.S.C. §1321 (f)(4), (5).

Because TAPAA and its regulations are from the pre-
CERCLA period in which loss of use is a private recovery, the
only way to get any portion of that recovery to benefit the
public, as opposed to individuals, is through a class action
where the class chooses to put as much of the class recovery as
possible toward public environmental benefits. Accordingly, the
use and enjoyment class representatives claim "economic" damages

S 8 for loss of recreational use value, Jjust as such 1loss of
.9§§§ recreational use value is an economic loss under CERCLA and the
3:’§Q“§ CWA. See 43 CFR §11.83, U.S. v. Ohio, supra, at 475. If such
§§8§'§2 damages are recovered, the class representatives do not want
gwggia their individual damages and instead want them, as much as
3035 S possible, to go to an environmental fund. This posture is in
-58§§§5— part necessary because neither the State or federal government
'8<§§ has sued under the CWA, which is the only scheme available here
o §§ that statutorily assures any recovery for natural resource

injuries (for either loss of use or for injury to the resources)
goes to environmental benefits.
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211 (emphasis added).” By promulgating a regulatory definition
of "damages'" parallel to that of the comprehensive legislation,
the Department gave effect to the Congressional intent of TAPAA
that its liability provisions be harmonized with those of the
comprehensive legislation then being considered by House and
Senate committees. See Conf. Rep. No. 93-924, supra, at 2531.
Such contemporaneous, infra, agency interpretations deserve great
weight. E.I. du Pont de Nemours & Co. v. COllins, 432 U.S. 46,
54-55 (1977).

The Department of the Interior's testimony on the
origin of the TAPS fund regulations is important for two reasons.
First, it proves that the definition of "damages" in the
regulations was drawn, consistent with TAPAA's 1legislative
history, from the comprehensive 1legislation and not the
subsequent 1978 OCSLA Amendments. The testimony therefore rebuts
Defendants' assertion that the link between the regulations and
the comprehensive legislation is tenuous. Second, since the TAPS
Fund regulations are drawn to parallel the comprehensive
legislation, it 1is wvital to examine how the comprehensive

legislation addressed Robins Dry Dock in order to interpret the

"parallel" regulations. The exhibits submitted here show that

g &
o
.g;%g from 1975 when comprehensive legislation was first introduced
e .gw.“g
X gxu)
§q=3§g
;8 §§§ “ The requlations became final without change. 42 Fed.
3¢n $5° Reg. 31789 (June 23, 1977). They were amended, immaterially
'8<g§ here, at 53 Fed. Reg. 3396 (Feb. 5, 1988), but the 1989 Code of
o ® Federal Regulations erroneously cites to 53 Fed. Reg. 3396 as the

source of all the TAPS Fund regulations at 43 CFR Pt. 29, instead
of as the source of the amendment.
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shortly after TAPAA through 1977, when the regulations were

adopted, the House, Senate, and the Ford and Carter
administrations all sought comprehensive legislation that would
allow recovery for injuries absent physical harm.

Exhibit 4 is an excerpt from the May 16, 1977 House

Committee report on H.R. 6803 which was the ‘'parallel"

S

comprehensive 1legislation in the House. Contrary to the

Defendants' assertion that the TAPS Fund Regulations incorporate
Robins, the House Report states with regard to the parallel
comprehensive legislation:

The claimant need not be the owner of the
property injured in order to have standing
to bring a claim for lost earnings, as was
required at common law. This means, for
example, that a worker at a coastal hotel
might have standing to bring a claim for
damages, even though he owns no property
which has been injured by oil pollution.

Hs. Rept. No. 95-340, pt. 1, 95th Cong., 1st Sess., 1977, at 20.

A rejection of Robins Dry Dock could hardly be more clear. A
similar statement occurs in Hs. Rep. 94-1489, pt. 1, 94th Cong.,
2nd Sess., 1976, at 29; see, Appendix 4 to Supplenental
Memorandum of the Use and Enjoyment Class.

Similarly, it was equally clear in the Senate that the
Carter Administration and the Senate Committee on Commerce,
Science and Transportation concurred with the House that the

comprehensive legislation would abandon any common law doctrines

A Professional Corporation
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Bledsoe & Knutson
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> For a copy of H.R. 6803, see Appendix 6 to Supplement

Memorandum of the Use and Enjoyment Class, supra.
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which allegedly 1limit damages to those suffering physical or
property injury. On June 9, 1977, shortly after the Department
of the Interior released its draft regulations but prior to the
finalization of those regulations, the Department testified that
the comprehensive legislation would provide for compensation of
all losses, '"particularly for those where property is not
adjacent to the water." Exhibit 1, supra, at p. 208. Such
language is yet another indication of the express intention to
reject Robins. In fact, as early as 1975 the Department of
Justice had also testified that the comprehensive legislation
would allow damages absent physical injury. See, Exhibit 5
(regarding nonriparian businesses).

Exhibit 6 1is an excerpt from the Senate Committee
report on S. 2083 which provided for recovery for "any loss of
use of natural resources, without regard to ownership of such
resources." §7, S. 2083, S. Rept. No. 95-427, 95th Cong., 1st
sess., 1977, at 53 (emphasis added). This is further evidence
of the intention to abandon Robins.

Thus, it 1is «clear that the drafters of the
comprehensive legislation in both the House and the Senate and
the Department of the Interior which promulgated the TAPS Fund
regulations to "parallel" that legislation were determined to
abandon any property injury requirements. Reading Robins into
TAPAA and the regqulations which give it meaning, as the
Defendants endeavor, would contradict the express intent of

Congress that TAPAA and the comprehensive legislation be

-8 - 1266/01.39




e 1t W g e

harmonized and the express intent of the framers of the
regulations and the comprehensive 1legislation which the
regulations were drafted to parallel.

With TAPAA disposing of Robins it becomes clear that
state strict liability, fault-based or other tort remedies can
be applied to all Cefendants, in a manner harmonious with TAPAA,
for purposes of Robins and non-Robins injuries, where in tota;
they exceed the $100,000,000 limit of TAPAA. This is evident in
four respect from §1653 of TAPAA and its legislative history.

First, in analyzing §1653 it is important to bear in
mind that it is remedial legislation. Like the analogous
liability provisions of the Clean Water Act, §1653 should be read
"charitably in 1light of the purpose to be served", and is
entitled to a liberal construction to accomplish its purposes.

See United States v. City of Redwood City, 640 F.2d 963, 968 (9th

Cir. 1981) (citations omitted). Such guidance should help this
court interpret the waiver of preemption at §1653(c) (9) and other
provisions affording application of state law, §1653(c)(3) and
(8).

Second, when TAPAA's waiver (that §1653(c) '"shall not
be interpreted as preempting the field of strict liability or to
preclude any state from imposing additional requirements") is
given a 1liberal and charitable construction in 1light of its

legislative history (that the "states are expressly not precluded

A Professional Corporation
2525 Blueberry Road, Suite 206

Anchorage, Alaska 99503
(907) 272-5200

from setting higher limits or from legislating in any manner not
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inconsistent with" TAPAA),® the waiver can only mean that it
affirmatively allows application of unlimited, state, statutory
and common strict liability law to all injuries accompanied by
or apart from physical injury. More specifically, the waiver
allows application of  unlimited, state common law of
ultrahazardous activities, which plaintiffs assert against all
defendants, as well as the unlimited strict liability under A.S.
§46.03.822 et seqg., which plaintiffs assert against the Exxon
defendants. To interpret the waiver otherwise - i.e., as saying
that §1653(c) does not preempt the field of strict liability law
and allows states to impose additional requirements but that
maritime law may still preempt recovery for injuries not
accompanied by physical harm - renders the waiver fully or
partially idle’ and distorts the intent of Congress in
authorizing states to add requirements and legislate in "any
manner not inconsistent" with TAPAA. It distorts that intent to
mean that Congress only intended to allow states to legislate,
set higher 1limits, or add requirements in manners not

inconsistent with maritime law. Congress said "not inconsistent

with TAPAA."™ It did not say "not inconsistent with maritime
c 8 law." Defendants simply seek to read into the waiver a
o
gg:‘%g congressional intent that is opposite to what Congress said.
TERvad
STk
28y
gaa <Ly
:2155c
5%23;&' ¢ conf. Rep. No. 93-924, supra. at 2531.
<@ ¢
w y
o ﬁé " It is well established that courts disfavor statutory

construction which renders a provision of a statute meaningless
surplusage. See Sutherland Stat. Const. §46.6 (4th Ed.).

- 10 - 1266/01.39
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Third, it is similarly consistent with TAPAA and the
Clean Water Act that state law based not only on strict liability
but also on negligence, nuisance and trespass may be applied to
Robins and non-Robins injuries. TAPAA provides that "[t]he
unpaid portion of any claim [not paid by the owner or operator
or the Fund] may be asserted and adjudicated under other
applicable federal or state law." 43 U.S.C. §1653(c)(3)
(emphasis added). Thus, in light of the liberal construction
that must be afforded this provision and the waiver, and since
TAPAA applies to Robins and non-Robins claims, the plain meaning
of this provision is that the unpaid portion of any claim,
whether based on physical injury or not, may be asserted under
state tort theories against any and all defendants, including
third parties, regardless of whether such theories are based on
strict liability, negligence, nuisance, or trespass. To argue
that this provision assumes that Robins 1limits state 1law
recoveries to only certain claims contravenes both the express
authorization that any claim may be asserted under state law and
the libéral construction afforded.

Further support for this conclusion can be found in the

Ninth Circuit's interpretation of the Clean Water Act with

c
.-éggg respect to third party 1liability for nor-Robins injuries, as
§£§§§§ distinct from third party liability under maritime tort. United
§§§§§§ States v. City of Redwood City, supra, involved the sinking a
§<gg barge, its discharge of o0il, federal cleanup costs and third
&

party liability for those costs where the third parties were not
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vessel owners or operators but were, like the Alyeska defendant,

infra, imbued through third party contractual arrangements with

a joint and several duty to prevent the negligent sinking of the
vessel and its discharge of o0il. The United States sued the
third parties directly under 33 U.S.C. §1321(g) for negligence,

not strict liability, to recover cleanup costs. The third party

[ 7

defendants argqued the United States could sue them only in
maritime tort. Based on the CWA's preservation, at 33 A.S.C.
§1321(h) of other rights, outside the Act, that the United States
had against third parties whose actions caused and contributed
to the spill, the Ninth Circuit held that §1321(g) affords the
United States a separate third party remedy in negligence apart
from that of maritime tort. 640 F.2d at 969-970. Although the
court did not address the issue, under §1321 the United States'
recovery of damages in third party negligence expressly includes
non-Robins injuries,8 whereas under maritime tort the defendants
here allege such injuries are not included. The only difference
between, on the one hand, the United States' separate non-
maritime right of action under §1321(g) to recover in third party
negligence for non-Robins injuries, and on the other hand, the
preservation of plaintiffs rights to such recoveries against
third parties under state theories of negligence, nuisance,
trespass and strict liability for ultrahazardous activities is

that under §1321(g) the federal right of action is created and

A Professional Corporation

2525 Blusberry Road, Suite 206
Anchorage, Alaska 99503
(907) 272-5200
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8 e.g., loss of recreational use value, 42 U.S.C. §9651(c),
43 CFR §11.83, Ohio, supra, at 474-75.
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under §1653(c) (3) and (9) the Plaintiffs' state rights of action

are affirmatively allowed. That difference is hardly material.
Compare 33 U.S.C. §1321(h) (rights of action preserved) with 43
U.S.C. §1653(c)(3) and (9) (state rights of action allowed) and
33 U.S.C. §i521(g) (right of action created).

Fourth, TAPAA provides that where strict liability is
imposed by TAPAA and the damages are <caused by the
unseaworthiness of the vessel or by negligence [of third parties,

infra], the "owner and operator of the vessel, and the Fund, as

the case may be, shall be subrogated under applicable State and
Federal laws to rights under said laws of any person entitled to
recovery" under TAPAA. 43 U.S.C. §1653(c) (8) (emphasis added).
As the conferees explained, "The Fund is not precluded from

proceeding against the owner or operator of the vessel or other

third partieg, if either or both were negligent...." Conf. Rep.
No. 93-924, supra, at 2531 (emphasis added). Again, the plain
meaning is that any person's Robins or non-Robins claim that can
proceed under TAPAA can proceed as a subrogated claim under
applicable state law.

Because Robins is abandoned for purposes of TAPAA
claims and because Exxon and the Fund can proceed against
negligent third parties under State or Federal law on any
person's subrogated claims for Robins and non-Robins injuries,
it follows, a fortiori, that the claimants who assert those

injuries must also be able to proceed pursuant to §1653(c) (3) and

- 13 - 1266/01.39
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(9) against those negligent third parties under applicable State

or Federal law.

Thus, when TAPAA is liberally construed, read as a
whole, and read in light of its legislative history and agency
interpretation, TAPAA abandons Robins for purposes of claims
against thevExxon defendants and the Fund, permits states to do
likewise against any or all Defendants in the context of
unlimited strict liability, and permits application of state law
to Robins and non-Robins claims against all defendants in the
context fault based and other state tort theories.

B. Additional Exhibits Show Alveska and its Owner

Companies Recognize and Assume Joint and Several
Liability

We now turn briefly to supplemental exhibits that show
the Alyeska defendants assume joint and several liability. It
is well established in maritime and common law that where the
separate and independent acts of several tort-feasors, especially
where such acts are negligent, directly combine to produce a
single injury, each tort-feasor 1is Jjointly and severally
responsible for the entire result. The Atlas, 93 U.S. 302, 315
(1876) ; Edmonds v. Compagnie Generale Transatlantigque, 443 U.S.
256, 261 n.7 (1979); Miller v. Christopher, 887 F.2d 902, 904
(9th Cir. 1989); CJS, Torts, §35.

Here, Plaintiffs allege that their injuries are caused

not only by the acts of the Exxon Defendants but also by the

A Protessional Corporation

2525 Blueberry Road, Suite 206

separate acts or omissions of third parties, i.e., Alyeska and
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the other owner companies, whose acts or omissions include the
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failure to perform joint and several duties of: (1) prevention

of o0il spills (as they now do with escort vessels) and (2)
implementation of contingency plans pursuant to the Federal
Pipeline Right-of-Way Agreement and the State Right-of-Way Lease.
The Federal Agreement, State Lease and Alyeska's contingency plan
impose upon the Alyeska defendants joint and several duties to
protect against marine spills and to be prepared to respond to
such spills, regardless of ownership of the vessel.

Exhibits 7 and 8 are excerpts from the Federal
Agreement and the State Lease. When section 21 and Stipulation
2.14 in the Federal Agreement (section 20 and Stipulation 2.14
in the State lease) are read together, it is evident that the
owner companies are required to recognize their joint and several
duties to protect the public and the environment from the effects
of marine spillage and to be prepared for and respond to a
catastrophic spill in Price William Sound. Among their joint and
several duties are the duties to conform to the National 0il and
Hazardous Substances Pollution Contingency Plan; to provide for
oil spill control, which is defined as including confinement and
cleanup, and restoration; and to include "separate and specific
techniques and schedules for cleanup of oil spills on 1land, ...
rivers and streams, sea and estuaries." Stipulation 2.14 in
Agreement and lease.

Exhibit 9 is an excerpt from Alyeska's Contingency
Plan. It shows that Alyeska, as the agent for the owner

companies, and the owner companies recognize and assume the

- 15 - 1266/01.39
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f;regoing duties, including "to take every reasonable action to
prevent oil spills and . . . to minimize environmental damage."
It shows further that these duties of prevention and response
extend to all vessels carrying TAPS oil, regardless of who owns
or operates the vessel.’

Finally, this court should assess the consequences of
exempting the Alyeska Defendants from liability for non-Robins
injuries. The joint and several duties imposed by the Agreement,
Lease, and Contingency Plan effectively are such that if Alyeska
and the co-owners were exempted from liability for injuries
absent physical harm, then the whole system of liability for "all
damages" sought by TAPAA would be seriously undermined. This
court can easily see the effects of the proposed exemption by
merely examining what would occur had this spill originated from
a vessel owned by a small company with limited assets, instead
of one owned by one of the big eight o0il companies that own the
pipeline:

(1) The TAPS Fund would be depleted by paying
damages for Robins and non-Robins injuries up to the strict
liability limit or by pro-rating the damage payments if the
total claims exceeded the $100 million limit; see 43 U.S.C.

§1653(c) (3), 43 CFR §29.7(c) (2);

® Alyeska's new draft Prince William Sound Tanker Spill
Prevention and Response Plan (August 1989) attempts tellingly to
limit Alyeska's duty to respond to initial oil spill response and
drops any recognition of its 1liability imposed under the
Agreement, Lease and Stipulations thereto. (See, Exhibit 10).

- 16 - 1266/01.39
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(2) The Fund could not recover from the
owner/operator on its subrogated rights under 43 CFR §29.10
and 43 U.S.C. §1653(c) (8) because the owner/operator would
have insufficient assets to cover the Fund's subrogated
rights; and

(3) The owner/operator WOuld seek to apportion
damages by asserting its rights of contribution against
Alyeska and its owners for their failure to perform their
joint and several duties to protect against spills by any
carrier and to implement the contingency plan that covers
all spills of TAPS o0il into Prince William Sound regardless

of ownership of the vessel. See Edwards at 260 n.8; Miller,

supra; Self v. Great Lakes Dredge and Dock Co., 832 F.2d
1540, 1546 (11th Cir. 1987) cert denied, U.s. , 108

S.Ct. 2017, 100 L.Ed.2d 604 (1988).

The result of such a situation is that the Fund would
be reduced to holding valueless subrogated rights against the
owner/operator. The only protection the Fund would have is if
it can either proceed on subrogated claims against third parties,
such as Alyeska and its owners, or benefit indirectly from the
owner/operator's assertion of rights of subrogation and
contribution. Either case requires that Robins be abandoned not
only for damages asserted against the Fund and the owner/operator

but also that Robins be abandoned for the same damages asserted

A Professionai Corporation
2525 Blueberry Road, Suite 206

against separate tort-feasors, such as the Alyeska and owners,

Law Offices of
Bledsoe & Knutson
Anchorage, Alaska 99503
(907) 272-5200

whose actions failed to protect and respond adequately and

- 17 - 1266/01.39




Law Offices of
Bledsoe & Knutson
A Professional Corporation
2525 Blueberry Road, Suite 206
Anchorage, Alaska 99503
(807) 272-5200

therefore combined with those of the Exxon defendants to produce

the same Robins and non-Robins injuries, for which all the
Defendants are jointly and severally liable. 1In other words,
once Robins was abandoned by TAPAA and its regulations, the
comprehensive system functions effectively only if Robins is
equally abandoned for the same non-Robins injuries caused by
separate tort-feasors whose acts or omissions combine with those
of the owner/operator to produce the same injuries.

DATED this élggi day of September, 1990, at Anchorage,
Alaska.

ADLER, JAMESON & CLARAVAL

Attorneys for Plaintiffs
P-139 thru P-144
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not be of the magnitude that our total imports of oil are._Im?orts
will account foF the bulk of the buildup of the oomiurehensw_e und.

Senator Ma%xzn. One final question and this is what we will have
to consider her

Don't you think it is advantageous to rapidly build up a fund for
a liability forfthis particular oil since this agrecment was entered
into freely andjwillingly by the people involved { .

Admiral Bumscey. I would suggest that the important thing that
we should look at is geotting a comprehensive fund whioh is uni-
formly applied.

There may be some transition situations involving the TAPS fund
that should be pddressed in a somewhat more complex manner than
we have proposed. But I think we should keep in mind as our goal
s uniform comprehensive system rather than having one system
for TAPS, one for deepwater ports, one for Outer Continental Shelf,
one for Maine, gne for Florida, and so on.

Senator MeLcirer. I will make the observation that that particular
section of the :bill pionecred the whole concept as far as the Con-
gress is concerned. It established liability and established the mech-
anism of upgrading the fund that can take care of that liability.

It was entered into freely and willingly, maintaining it under the
existing law as it will not interfere with what our overall goal is but
would rather put into Treasury, in the fund more quickly the neces-
sary funds for a linbility that might exist from an oil spill of thase
particular tankers.

It doesn’t d¢ any damage to our overall goal. When the $100
million is reached it too will be reduced if there are no spills that
have occurred, {the draw on the fund, the amount will be reduced.

It seems fair and equitable for those particular tankers.

Thank you very much.

Senator Ixouye. Admiral, the committee wishes to submit to yvou
several questions of a technical nature for vour response.

Thank you for your assistance this morning.

Admiral Borsrey. Thank you, Mr. Chairman.

Senator Ixouyr. Our next witness is Mr., Charles Eddy, the Depu-
ty Assistant Secretary for Energy and Minerals of the Department
of the Interior.

Your statement has been received and without objection it will
be made part of the record in total.

You may proceed as you wish, sir.

STATEMENT OF CHARLES P. EDDY, DEPUTY ASSISTAXT SECRETARY
FOR ENERGY .AND MINERALS, DEPARTMENT OF THE INTERIOR

Mr. Eoor. Thank you, Mr. Chairman.

I will attempt to summarize in part and read in part. It is a plea-
sure to be here on behalf of Secretary Andrews and the Administra-
tion to discuss the proposed legislation to establish a comprehensive
law on oil spill liability and compensation.

As yon noted in your opening remarks this is a subject about which
there is little overall disngreement. We beiieve that a system such
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as this i.’an essential component of a national program to deal with
oil spills It is a major part of the President’s oil pollution program
which you have had before you for the past few months. The Coast
Guard has taken the first regulatory step to implement this pro-
gram; and this committee’s expeditious action in developing tanker
safety legislation will assure full long-1ange implementation of the
programy. )

This legislation recognizes major changes which arc taking place
in the way we produce and transport oil. L .

There has been o steady increase as tanker carried imports of oil
from overseas. The beginning of tanker shipment between the trans-
Alaska pipeline terminal at Valdez and the west coast later this
month will add further development. We will likely be constructing
deepwater ports to accommodate supertankers.

OCS operations will continue to expand into frontiers in the com-
ing_years.

The Interior Department is committed to a leasing schedule that
allows time for the nceded environmental planning and coordination
with States while providing for orderly development of nceded oil
and gns resources,

We are also committed to strict enforcement of regulations to pre-
vcl:it pollution from the production and transportation of OCS oil
and gas,

But even with the best controls come spills will occur, particularly
as we enter high risk areas with difficult operating conditions.

The amendments to the OCS Lands Act being considered by the
Congress would establish a separate fund and liability system to
compensate victims of OCS related spills.

While the provisions of this proposal in general are similar to the
Administration’s proposed comprchensive legislation. we greatly
prefer comprehiensive legislation to enactment of a liability and com-
pensation system in the OCS bill.

We believe a vastly better approach is for Congress to move expe-
ditiously to enact n comprehensive, national law.

A similar problem exists with the linhility provisions for the oil
that will start to flow through the transAlaskan pipeline later this
month. The department will have final regulations for the TAPS
liability fund in place by that time. These regulations have been care-
fully drawn within the limits of the Trans-Alaskan Pipeline Act to
parallel the proposed comprehensive Inw. This fund and others would
be absorbed by the comprehensive fund if S. 1187 is enncted. We
support this change.

t has been said that we do not need comprehensive, national legis-
lation for oil damages and that existine State and Federal law is
adequate. We strongly disagree with this position. The OCS and
TAPS legislation illustrate the problem. The two are inconsistent in
their terms, particularly in their liability limits and easc of recovery
for plantiffs.

Much of our work in developing this comprehensive bill was based
on work that Congress put into its development of the TAPS Act.
We incorporated many of its provisions,

In response to some of the questions asked of the last witness, the
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comprehensive system is substantially stronger in three major ways
than the system in the Trans-Alaskan Pipeline Act. o

First there is 8 $200 million limit as opposed to o $100 million
limit cn the fund, but if iiability exceeds that $200 million limit the
fund is free to borrow up to whatever level is necessary. This applies
from the start. Even if the fund does not reach its full limit, there
will be unlimited funds immediately available to compensate for
damages. :

Two, stricter limits of liability are imposed under the proposed
comprehensive bill.

Third, there is p more expeditious claim system which should allow
quicker and easier compensation of oilspill victims. We have at-
tempted in drafting the regulations under the TAPS Act to provide
the most expeditious claims system. e are doing that within some
constraints which} will be removed by the compre?xcnsive legislation.

In nddition there are other federnl liability fund laws. The Deep
Port Act and the Federal 1Water Pollution Control Act. Add to theseo
two international agreements which naffect recovery of damages.
These domestic and international lnws establish strict liability for
oil spills, although with conflicting terms. All of them limit the lia-
bility of certain polluters and establi-h separate funds to pay the
costs of cleanup and damages not paid by the polluter.

If we looked at the State laws in drafting the Administration bill
and we nttempted to learn from their experience and incorporate as
many of the raw damages they recognized and which we felt were
reasonable. ! '

Taken as a whole the various Federal and State laws provide a
patchwork of differing and sometimes conflicting systems of com- .
pensation for oilspill damages. Their obvious lack of uniformity will
encourage attempts to avoid linbilitfv through subterfuge, or by rais-
ing jurisdictional questions. Equally significant, some types of oil
discharges and some types of pollution are not covered, so a dam-
aged party may find recovery impossible or harm to the environ-
ment will go uncompensated.

Further, most of the compensation funds are based on a tax on
oil. Duplication of taxation places an unnecessary burden on con-
sumers. -In short, whether and how much a damaged party can re-
cover depends on; where and by whose oil he happens to be harmed.

I would like to highlight another fundamental issue basic to un-
derstanding the problem—the frequency and magnitude of oil spills.
It is extremcly difficult to predict the number and volume of dis-
charges of 0il by sources that the proposed comprehensive oil lin-
bility system covers. As the attached table shows, we know that there
are o very large number of polluting incidents which give rise to
compensable damages: and that operations which historically have
contributed to oil spills are predicted to increase sigmificantly.

According to USCG data, the total number of reported polluting
incidents reached a high of 13,966 in 1974. While the tomr number
dropped in 1975, the total volume increased by 4 to 24 million
gallons. A very large portion of the volume in oil nollution occurred
in inland arcas. This shows that we face a pervasive national prob-
lem, not one related simply to oceans and beaches.
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It is particularly important that unknown sources are thought to
be responsible for about 14 of the polluting incidents and the volume
of oil discharged. These are apilﬁ for which damages other thad
cleanup are not cqmllmnsnble under existing law,

S, 1187 would geplace the current fragmented, overlapping, and
inadequate systems of Federal and State liability laws with a single
;mtionwide ramework. There are two major departures from present.
aw,

First: All natural resource damages which can be proven will
be compensated. The common law allows recovery for some natural
resource losses and a few jurisdictions now specifically provide for
such compensation.

Second: Existing law does not compensate for most cconomic
losses relating to & spill, particularly for those people whose prop-
erty is not adiacent to the water. S. 1187 provides a formula for
compensating such;losses.

Other features would improve the existing law:

. First: Tank vessel linbirity of §300 per gross tons with no ceil-
mg should provide an inducement to safer operations.

econd: Uniform strict liability.~Damages will be compensated
without the need [to prove fault, reducing legal costs and court
worklonds, and simplifying the task of proving n claim.

Third: An administrative claims adjudication system will expe-
dite tho payment-of claims, and avoid much of the expensive and
time consuming process of court action prior to getting paid.

Fourth: An unlimited fund constituted with a base of $200 mil-
lion assures that damages greater than the polluters’ limits of lin-
bility—or abilit to"pay—will be compensated.

Fifth: Compensation will be paid for damages where it is im-
possible to identify the polluter, an impossibility under existing la.

Sixth: There will be immediate access to the fund for an assured
source of money for all oil cleanup operations,

In summary, when compared with the existing legal system, S.
1187 will provide significant advantages by assuring fuller compen-
sation for a-wider range of damage from oil spills.

It offers greater protection to individuals who may be damaged
and grenter protection for the environment. S. 1187 should also offer
effective incentives for more efficient operation. We strongly support
the concept of comprehensive oilspill legislation and we urge the
Congress to move expeditiously in enacting such legislation.

I will be pleased to answer any questions.

Senator Ixouye. Will you provide for the record regulations in-
volving the trans-Alaskan pipeline fund ?

Mr. Eopy. Yes; they are to be published soon and I will provide
them in final form as soon as thev are ready.!

Senator Ixotye. Does the Department support a comprehensive
bill rather than liability provisions in the new OQuter Continental
Shelf bill?

Mr. Eooy. Yes; we do.

Senator Inotye. Do you have any questions, Senator Melcher?

' The material had not been recelved at prean time.
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Senator Mercrer. Am I to gather, Mr. Eddy, that you are going
to recommend & decrease in the amount of 5 cents per barrel for
the trans-Alaskan shippersf ) .

Mr. Evpy. That would be the practical effect of implementation
of comprehensivé system. It-would do several things. b,

One: Wo would be building up a larger fund to which all citizens
would have access on a more rapid basis since it is based on fees
on all oil imported or moved by water.

Mr. Mercuer. §\Won't the rapid buildup for the tankers that go to
Valdez to the west const, won't that provide morc protection for
the overall fund¥; .

Mr. Eooy. This will certainly provide a base on which to build a
larger fund. Welwill collect this fee immediately and build up to
that $100 million rapidly, and that will give us an immediate and
needed working base for the larger fumkQ

Senator MeLcmer. Isn't that advantageous to the fund and to ev-
erybody else?

Mr. Eopy. Certainly.

Senator MecLiter. I see no reason to change it then.

Mr. Evoy. Given the timing of events. we may well have a good
percentage of the Alaskan fund already in place. It is conceivable
that wo would have rcached the $100 million limit and the fee would
have been cut off. We would simply incorporate that fund into the
superfund.

Senator Mercier. Well, you seem to think, if I understood cor-
rectly, that we are going to have oil pulling in there pretty scon.

Mr. Eooy. We understand that to be the case.

Senator MrLcver. Didn’t you say sometime in July?

Mr. Eooy. That is the present schedule, conceivably later this
month.

We expect to have our liability regulations in place by the end
of this month.

Senator Mercuer. Well, have they satisfactorily completed the
hydrotesting

Mr. Eony. I cannot answer that at this point. I would be glad to
provide that for the record.?

Senator Mercner. Whatever it is, you people arg there running
the show. We are not going to have any oil t{:cre until you say go.
Mr. Enpy. That is correct. '

Senator Mercirer. I don’t know how long it takes them to fill the
pipeline and how long it takes after you have the oil flowing through
gefore the reach this first figure of 600,000, if that is their first

gure.

At any rate, it isn’t incompatible with the goal that you support,
to leave that 5 cent a barrel standing as is until such time as they
have reached $100 million limit of the TAPS fund, is it}

Mr. Eony. It is not incompatible with the protection obicctives of
our bill, but it is incompatible with the terms of the bill and the
need for uniformity. We wish to climinate, as soon as possible, the
multiplicity of funds. Uniformity is a substantial benefit to both

1 The material had not been received at press time,
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protected parties and to potentially liable parties. On the other hand,
nothing is lost by switching from the TAPS fee and TAPS fund to
the fees and fund provided under the comprehensive bill. A greater
Ineasure of protection will be provided, to a broader _cluss of persons,
including 'I&PS claimants, by the larger $200 million fund. More-
over, by providing a much broader base of collections, the compre-
hensive fund will fill faster than the TAPS fund, even with a
smaller fee. No special benefits will be conferred on TAPS shippers.
They will simply be treated the same as other responsible parties
under the comprehensive system. .

Senator Mercuer. It is not hard to do in drafting the legislationt

Mr. Eooy. It would not be difficult from a drafting standpoint ;
however, when weo are talking about having a uniform collection
and protection system, it woulg be easier for both fee collection and
claim purposes to have uniformly applicable standards and pro-
cedures, *

Senator Mercuer, That will be automatic when you reach the
$100 million limit on the TAPS liability fund, won't it?

Mr. Epvy. In our bill, that would be automatic when the bill takes
effect, whether beforo or after the $100 million limit is reached.

Senator Inouye. Thank you very much, Mr. Sccretary.

[The statement follows :f

STATEMENT oF CuARLES I'. EppY, ACTING DEPUTY ABBISTANT SECRETARY,
DEPARTMENT OF THE INTERIOK

Mr. Chalrman, Members of the Committee: It Is a plensure to be here to
discuss proposed ‘legislation to establish a comprehensive law on ofl splll la-
bllity and compensation. This leglsiation is an essential component of a na-
tional system to deal adequately with ofl polluticn resulting from the produc-
tion, transportation and processing of oil. On March 18 the President, with
the full support of the Interior Department, announced a comprehensive pro-
gram to reduce maritime oll pollution. The Coast Guard has taken the first
regulatory steps to implement this program. And this Committee took expedi-
tious action in developing tanker safety legislation which would assure full,
long range implementation of the President's program.

A major part of the President's program is the proposed comprehensive Oll
Pollution Liability and Compensation Act of 1977 (S.1187) which you now
have before you. This blll had its origins in the recognition by the Senate
that compeunsation for oil pollution damages is n national problem. A technical
report to the Congress by the Justice Department and other agencies as di-
rected by the Deepwater Port act was published by this Committee. It pro-
vided the basis for the bill submitted by the President. It is appropriate that
the Senate Is taking action to implement that study.

The Importance of this legislation is brought home by the fact that some
major changes in the way we produce and transport oil are taking place.
These developments nare likels to iucrease the possibility of major oll spills
and smaller but incrementally significant spllls affecting ocenns, sencoasts,
bays and harbors. These are:

The steady increase in tanker-carried imports of oll from overseas;

Expansion of drilling on the Outer Continental Shelf ;

The beginning of tanker shipments between the Trans-Alaskan Pipeline
terminal at Valdez and the West Const : and

The likellhood of construction of deep water ports to accommodate super-
tankers. 2

OCS operations will continue to expand into frontier areas in the coming
vears. The Interior Department is committed to n lensing schedule that allows
time for the needed environmental planning and coordination with states while
providing for orderly development of needed ofl and gas resources. We are
nlso committed to strict enforcement of regulationr to prevent pollution from




the production and transportation of OCS oll and gas. But even with the best
controls suvwe spils will occur, purdculariy as we enter high risk areas with
dificult vperatiug conditions.

The Awendweuts o the OCN Lands Act belng consldered by the Congress
would establish a separate tund und Habiiity systewm to cowmpensate victiws
of OCS reluted splils. While the provisivns of this proposal in general are
slwmllar to the Adwinlstration’s proposed comprehensive legislation, we greatly
prefer cowpreliensive leglslation to enactwent of a llabllity and better com-
pensation systew fn the OCS LI We belleve a vastly better approach is for
Congress to wove expeditiously to enuct a comprebensive, national law.

A slwflar problem exists with the Habllity provisions for the oll that will
start to tfow through the Trans-Alaskan Pipeline luter this month. The De-
partwment will have final reguiutions for the TAPS labllity fund in place by
thut time. These regulations huve been carefully drawn within the limits of
the Truns-Alaskun Plpeline Act to parallel the proposed cowprehensive law.
This fund and otbers would be absorbed by the cowmprehensive fund if S, 1187
is enacted. We support this change.

It bLas been sald that we do not need comprehensive, national legislation
for oil damages and that exisling state and federal law {s adequate. We
strongly disagree with this position. The OCS and TAPS legislation {llustrate
the problem. The two are incounsistent in thelr terws, particularly in their
lability llmits and ease of recovery for plaintiffs. In addition, there are two
other federal llabllity and fund laws: The Deepwater Port Act and the Federal
Water Pollution Control Act. Add to these two international agreements which
affect recovery of damages. These domestic and international laws establish
strict labllity for oll spllls, although with conflicting terms. All of them limit
the llability of certain polluters and establish separate funds to pay the costs
of cleanup and damages not pald by the polluter.

Moreover, various state laws provide different degrees of liability and com-
pensation for oll damages. Generally, most states rely on the common law of
negligence. However, an increasing number of states have established statutory
strict labllity for certaln classes of oll damages; and some states have
carved out new classes of compensable damages.

Taken as a whole, these arrungements provide a patchwork of differing and
sometimes conflicting systems for compensation for oll spill damnges. Thelr
obrious lack of uniformlity will encournge attempts to avold lability through
subterfuge, or by raising jurisdictional questions.

Equally significant, some types of oll discharges and some tyrpes of pollu-
tion are not covered, so o damaged party may find recovery impossible—or
harm to the environment will go uncompensated. Further, most of the com-
pensation funds are based on a tax on oll. Duplication of taxation places an
unnecessary burden on consumners.

In short, whether and how much n damaged party can recover depends on
where and by whose ofl he happens to be harmed.

Before discussinm how the proposed legislation fmproves this situation, 1
would like to highlight another fundamental issue basic to understanding the
problem—the frequency and magnitude of oil spills,

It is extremely difficult to predict the number and volume of discharges of
.0l by sources that the proposed coniprehensive ofl linbility system covers. As
the nttached table shows, we know that there are a very large number of
polluting incidents which give rise to compensable damages; and that opera-
tions which historically have contributed to ofl spills are predicted to increasc
significantly.

According to Const Guard data. the total number of reported polluting inci-
dents reached a high of 13.8668 in 1074. While the total number dropped in
1075, the total volume increased by one-third to 24 millian gallons. The bulk
of polluting incidents in recent yenrs, around 85%, took place in ocean constal
arens: however, n very large portion of the volume of oll pollution occurred
in inland arens. For example, in 1073 the largest volume of poliution, ahout
00% wasr in river areas. Beacher accounted for only ahout 5% of the total
reported pollution hy volume. In 1074, ports were suhjected to 849, of the
volume of spills, non-navignble arens 26%. rivers 189, and beaches 16%. This
shows that we face a pervasive nationnl problem. not one related simply to
oceans and beaches.




It is particularly fmportant that unknown sources are thought to be re-
eponsible for about one-third of the polluting incidents and the volume of
oll discharged. ‘I'hese are spills for which dawnages other than cleanup are not
cowpensable under existing law

8. 1187 would replace the current fragmented, overlapping and inadequate
systems of federal and state lHabllity laws with a aingle nutionwide frame-
work. There are two major departures from present law. First, all natural
resource datnages which can be proven will-be compensated. T'he common law
allows recovery for some natural resource losses and n few jurisdictions now
speclfically provide for sucl compensation. Through its uniforin nationwide
system the proposed legislation would assure that all citizens who depend
economically on natural resources would be ecxpeditiously compensated for
natural resource damage on behalf of thelr citizens. This money could then
be used to miugate the dawmnages or to substitute other comparable resources.

Second, existing law does not compensate most economic losses relating to
u splll, particularly for those people whose property is not adjacent to the
water. 8. 1187 provides a formula for compensating such losses.

Other features would improve the existing law: .

1. Tank vessel llabllity of $£300 per gross tons with no ceiling zhoald provide
an Inducement to safer operantions. A o

2. Uniform strict Habllity, Damages will be compensated without the need
to prove fault, reducing legal costs and court workloads, and simplifying the
task of proving a claim.

8. An administrative claims adjudication srrtem will expedite the payment
of claims, and avold much of the expensive and time-consuming process of
court actlon prior to getting pald,

4. An unlimited fund constituted with a base of $200 milllon assures that
damages greater than the polluters limits of Habllity— or abllity to pay—
will be compensated.

6. Compensation will be pald for damages where it is impossible to identify
the polluter, an impossibility under existing lnw,

8. There will be iImmediate nceess to the fund for nn assured source of money
for all oil clennup operations,

In summnrr, when compared with the existing legnl system. S. 1187 will
provide significant advantnges by assuring fuller compensation for a wider
range of damage from ofl spllls. It offers Ereater protection to individuals who
may be damaged and greater protection for the environment. S. 1187 should
also offer effective incentives for more efficient aperation. We stronglv support
the concept of comprehensive oil &nill legislation and we urge the Congress to
move expeditiously in enacting such legislation.

T will be plensed to answer any questions.
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markup of the bill, and it was the
unanimous decisions of the coramittee
at that time not to include any such
provisions.

The House has already acted on this
bill, Mr. President. And I am chagrined
to report that provisions on joint rate
surcharges and cancellation, even more
harmful, have been included in the
House bill.

The House and Senate will go to con-
ference soon to iron out the differences
in the two bills. This is our last chance
to make the changes necessary in the
Senate bill.

I recognize, Mr. President, that there
is considerable interest in retaining some
language on joint rates in the final bill.
The House bill has a surcharge provision.
Let us in the Senate knock it out of our
bill so that the conferees will be able to
discuss the questions of equity for farm-
ers; equity for small businesses; and
equity for rural America.®

Mr. CANNON. Mr. President, the
amendment offered by Senator ZORINSKY
and Senator Exon would strike the joint
rate surcharge provision in S. 1946.

This is a provision that was carefully
studied by the committee during the
hearing process. Initially, the Commerce
Committee did not make changes in the
joint rate area. However, shortly before
S. 1946 came to the floor, a substantial
number of major railroads worked out a
compromise, Since it was at that time
(and continues to be) my view that ef-
‘ective rail reform legislation must ad-
iress this important issue, I proposed a
ioint-rate surcharge provision. along the
ines of the compromise agreement; the
imendment was adopted by the Senate
m April 1, when we passed the rail bill by
in overwheming vote.

I was very pleased that this amend-
nent was adopted, since it goes a long
vay toward resolving the very difficult
oint-rate issue. At the same time, I
ecognized that not all parties affected
)y the provision had time to fully study
he matter.

For that reason, I offered assurance to
ay colleagues that appropirate changes
rould be made as we proceeded to the
onference process. In the interim, the
Iouse has made a considerable number
f changes in the provision—primarily
2 provide more adequate protection to
aort-line railroads and shippers. I am
onvinced that the compensatory joint-
ite relief provision in the House bill
section 201 of H.R. 7235) represents a

ibstantial improvement over section
18 of S. 1946.

Nevertheless, many of my colleagues
ave expressed concern with the House
ovision. Should further changes be
arranted, they are afraid the Senate
nferees might not have necessary flex-
ility, for examnle, if thev wished to

ake changes in the light-density provi-
on where both bills have similar word-

g and the same traffic figure: 3,000,000
‘oss ton-miles of traffic per mile.

While 1 belleve. we could find a way to

andle the issue in conference if further

langes in the surcharge provision are
arranted, I do recognize and under-
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number of my colleagues. Accorcéingly,
I will agree to accept an amendment
which will strike the joint rate provision
of S. 1946 (title I of the amendment I
“have offered).

I would stress, however, the crucial
need for a surcharge provision in the
final legislation. I am accepting this
amendment to insure that Senate con-
ferees have flexibiilty to consider the
matter further and to recommend such
further changes as may be warranted. .

Mr. LEVIN. Mr. President, I am
pleased to join Senators Zorinsky and
Exon as a cosporsor of their amendment
to S. 1946, the railroad deregulation bill.
The Senate bill, as reported out of the
Committee on Commerce, Science, and
Transportation, maintained the status
quo with respect to joint rate surcharges.
When the bill reached the Senate floor,
however, Senator CanNoN introduced an
amendment on joint rates which the
Senate approved. This would strike that
section, in part because of the concerns
expressed that the section does not oro-
vide adequate protection from discrimi-
natory pricing practices to short-line
railroads.

Mr. President, when Senator CaNNON
introduced the amendment on joint-rate
surcharges on April 1, 1980, he stated:

I am aware that not all the railroads have
had an opportunity to fully study the joint
rate proposal and that there is some opposi-
tion to the language on the part of some
carriers. But, as I said to my colleague ear-
lier, I want to offer my assurance that ap-
propriate changes can and will be made as
we proceed to the conference process and
that we try to satisfy the legitimate con-
cerns of most everybody.

Since that time, representatives of

‘many of Michigan's short-line railroads

have brought to my attention their con-
cerns about the joint-rate surcharge sec-
tion, which they believe could place in
jeopardy many short-line railroads
throughout the country because it nro-
vides the larger railroads with the ability
to cancel or increase a joint rate without
the concurrence of other carriers. I be-
lieve that the amendment offered by
Senators ZoriNsky and Exon will provide
the conferees with the flexibility they
need in order to expand upon the pro-
tections provided in the House railroad
deregulation bill.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, it is my
understanding that this was agreed to
by the ranking member (Mr. PACKwOOD) .

Mr. CANNON. The Senator is correct.
It has been cleared with him.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

The amendment (UP No. 1619) was
agreed to.

® Mrs. KASSEBAUM. Mr. President, I
rise in support of Chairman CANNON'S
decision to strike the surcharge provi-
sions of the Senate rail bill. As you will
recall, Mr. President, I made a similar
motion during the Senate’s original con-
sideration of S. 1946.

I believed then. and I believe now, that
the Senate provisions could have some
very detrimental effects on agricultural
interests. The House provisions are an
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improvement, butl significant problems
rematin, particularly with regard to light-
density lines which crisscross much of
the Midwest. 2

I believe that removal of this section
will give us the flexibility in the confer-
ence to fashion a provision generally
satisfactory to all parties, and I appreci-
ate the chairman taking this step.e®

Mr. CANNON. Mr. President, I ask
unanimous consent that Senator DoLg
be added as a cosponsor to the Zorinsky
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CANNON. Mr. President, I ask
unanimous consent that Senator Levin
be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to the mo-
tion that the Senate agree to the amend-
ment of the House with the amendments
(UP No. 1618 and UP No. 1619) of the
Senate.

The motion was agreed to.

Mr. CANNON. Mr. President, I move
that the Senate request a conference with
the House on the disagreeing votes of
the two Houses and that the Chair be
authorized to appoint the conferees on
the part of the Senate.

The motion was agreed to and the
Presiding Officer appointed Mr. CANNON,
Mr. LoNG, Mr. Exon, Mr. PAcKwoobp, and
Mrs. KAasseBaUM conferees on the part of
the Senate.

THE “SUPERFUND” BILL

Mr. CANNON. Mr. President, the Sen-
ate Committee on Commerce, Science,
and Transportation has been examining
with great concern S. 1480, the Environ-
mental Emergency Response Act of 1980,
which was reported by the Environment
and Public Works Committee on July 11,
1980. This legislation would establish a
mechanism for clean up of and compen-
sation for damages resulting from re-
leases of hazardous substances and would
impose joint, several, and strict liability
on those involved. I am strongly in sup-
port of the goals of this legislation. Sena-
tor RanporLpH and the Senate Environ-
ment and Public Works Committee de-
serve credit for responding to these im-
portant societal concerns.

However, there is no doubt that, as the
bill is presently drafted, it impacts great-
ly on the jurisdictional interests of the
Senate Commerce Commitee in the areas
of interstate commerce regulation, trans-
portation and common carriage, and
oceans and marine activities. As pres-
ently drafted, S. 1480 would have grave
implications in these areas.

Since S. 1480 clearly affects areas with-
in its jurisdiction, the Commerce Com-
mittee held 2 days of hearings on Sep-
tember 11 and 12 to explore the trans-
portation and other commerce aspects
of the bill. The committee received much
revealing testimony from the Depart-
ment of Transportation and the Environ-
mental Protection Agency, the various
transportation modes, shipper and man-
ufacturing groups. insurance representa-
tives, the U.S. Chamber of Commerce,
representa iyvfs of the oil and natural gas
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about the soundness of certain provisions

{n the bill in light of their potentially
detrimental effect on transportation and
commer ce.

A principal concern raised by S. 1480
relates to the establishment of broad
and unlimited liability. Numerous groups
have testified before the committee that
S. 1480 in fact would cause severe eco-
nomic disruption. The Hartford Insur-
_ ance Co., Crum & Forster Insurance Co.,
the American Insurance Association, and
the National Association of Insurance
Brokers all have informed the committee
+  that in their view S. 1480 is uninsur-
+~ able, particularly in view of the fact

that the bill does not contain a dollar

limit on lability. The Department of

Transportation has testified in this re-
_ gard that the insurance problems en-

gendered by this liability would be par-
=== ticularly acute for the small railroads in
“this country. The Environmental Pro-
g5 tection Agency testified in support of a
== dollar limit. Without any such limit, the
A3k 1ahility exposure is potentially enormous.
¥5X5= These problems associated with un-
= limited liability are compounded by the
- uncertainty of coverage stemming from
. the broad scope of allowable damages for
~’ loss of natural resources. property loss,
—... and economic loss, which could be col-
lected by an unlimited group of .claim-
¢ ants, and by the uncertain limits on re-
moval costs which cou'd be recovered
~ pursuant to broad. unfettered Presiden-
- tial authority to take “remedial action”
‘as appropriate. In addition. S. 1480 would
set up difficult apportionn:ent proce-
 dures whereby anyone who is  found
=" liable cou'd only seek apportionment
and contribution after all claims have
been paid. While strict liability may ke
advisable as a matter of policy to insure
il due care and compensation for damages,
¥F7 1t Is essential that unlimited liability
% :- does not create the greater risk of un-
-~ Insurability.

Transporter, shipper, and manufac-
5 g groups also have stated that this
=== legislation would have enormous infla-
= ok Honary impacts and that it is anticom-
‘e~ Detitlve. They argue that many small

porters and shippers would be
forced out of the marketplace due to
;- their inability to meet the financial re-
= :sWnSIbmty requirements of S. 1480. It
-d’r:lear that such a resul_t would be in
o ¢t conflict with the Airline Deregu-
Acton Act of 1978 and the Motor Carrier

of 1980. both of which were passed
e peytfionKTESs in an effort to increase com-
2y 8 5 tlgn in the transportation industry.
S its er key problems in S. 1480 relate
St breadth and ambiguity. The bill
ot o omtgsgstthe “transportation” of haz-
- o ances is an “ultrahazard-
g "”:°'-L‘ activity. In view of the broad and

: ious- ally unlimited definition of hazard-
o Substances, what effect will such a
of ox?;f:‘:ulilave on the future regulation
o) ty for, such activity?

‘mpresentatives of transportation,

Pesucs er, Mmanufacturing. and insurance

e ::0‘211 have testified that many of

m{? lnvlteSlons in the bill are so vague as
C S freg

% ULV R ose unnecessary and
burdensome regulatory requirements.
For example, “facility’” covers any stor-
age container, any equipment, or any
area where a hazardous substance has
been placed or otherwise come to be
located. These terms are not defined
anywhere in the bill, and the potential
coverage of a vast array of products is
staggering. Any “release,” which means
any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, inject-
ing, escaping, leaching, or dumping
from a facility into the environment,
triggers all ofithe detailed and signifi-
cant reporting and liability provisions
of the bill. It is essential that the cover-
age and meaning of these terms be fully
clarified before we can responsibly act
on this legislation.

S. 1480 contains no exclusion for con-
sumer products. Therefore, it has been
suggested that this would mean that an
individual consumer is subject to strict,
joint, and several liability for a ‘“re-
lease” from any product that contains
one of the numerous hazardous sub-
stances listed on pages 24 to 28 of the
Senate Environment and Public Works
Committee report. While staff has been
informed that such a result was not in-
tended, the term “facility” as it is pres-
ently defined would include consumer
products, and the report does not in any
way clarify that this term does not in-
clude consumer products. An amendment
will be offered to clarify this matter.

“Environment” is not a defined term
in the bill. The State Department has in-
formed the committee that such a term
thus could mean “global environment,”
thereby extending the provisions of S.
1480 beyond the United States or any
area where it could assert jurisdiction.
Therefore, S. 1480 threatens to have po-
tentially grave foreign policy implica-
tions by appearing to provide authority
for the United States to assert jurisdic-
tion over foreign vessels and foreign na-
tionals in a manner inconsistent with
general principles of international law
and specific U.S. treaty obligations.

S. 1480 establishes a fund for compen-
sation of damages and cleanup costs. The
Commerce Committee has clear jurisdic-
tional interests in the use of this fund
when such use is otherwise funded pur-
suant to the committee’s authorizing -
jurisdiction. Moneys in the fund can be
used for actions relating to damage as-
sessment, restoration of natural re-
sources, and investigation of and en-
forcement as a result of hazardous sub-
stances releases. These matters are spe-
cifically under the authority of the Na-
tional Oceanic and Atmospheric Admin-
istration and the Coast Guard, over
which the committee has authorizing
jurisdiction. In the interest of efficient
and coordinated oversight of these, and
any other, groups within its jurisdiction,
the Commerce Committee must be in a
position to review the adequacy of their
funding.

Mr. President, the Commerce Commit-

tee has followed closely the evolution of _

this “superfund” legislation. As early as
February 21 of this year, Senator PAck-

\
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RANpoOLPI, the chalrman of the Public
Works Committee, in which we ex-
pressed support for the efforts of his
committee in this regard. In addition,
we requested sequential referral to the
Commerce Committee for a time certain
in light of the many areas covered by
the proposed legislation within the juris-
diction of the Commerce Committee. At
that time, the Public Works Committee
was not willing to agree to a referral,
claiming that they were working solely
on a staff working draft.

In July, after S. 1480 was reported by.
the Public Works Committee, we again
wrote the committee requesting referral
and reiterating our multitudinous jur-
isdictional concerns, only to be once
again refused. Our most recent corre-e
spondence with the Public Works Com-
mittee, dated August 22, 1980, included
one last request for sequential referral
and also set forth in detail many of the
specific matters within the Commerce
Committee’s jurisdiction which are im-
pacted by S. 1480. This letter received the
same negative response on the issue of
referral.

Mr. President, I strongly support the
goal of making our environment safer
from pollution by hazardous substances,
but this goal must be carried out care-
fully in order not to have unintended
and potentially disastrous impacts on
the commerce of this country. Thus,
even without formal referral, the Com-
merce Committee continues to examine
the bill and remains concerned about
these and many other concerns. Al-
though the Senate Environment and
Public Works Committee has introduced
amendments to address some of these
concerns, the amendments still do not
address some of the most significant
problems with the bill. Therefore, I
have instructed staff to work on amend-
ments, for introduction on the floor,
which would respond to these problems.

Mr. President, I am hopeful that fa-
vorable consideration of these amend-
ments by the Environment and Public
Works Committee and the Senate will
facilitate favorable consideration”of S.
1480 during the 96th Congress.

For the benefit of my fellow Members,
I have included for the Recorp a few
representative letters received by @he
Commerce Committee in conjunction
with its hearings, which relate tp the
many concerns within the committee’s
jurisdiction. They are from the follow-
ing groups: ) e

American Farm Bureau Federation;

Crum & Forster Insurance Cos.;

American Insurance Association;

Department of State; .

Transportation Association of Amer-
ca;

: Association of American Railroads:
American Trucking Associations, me
American Institute of Merchant Ship-

ing; and

P Agmerican Nuclear Energy Council.
Mr. President, I ask unanimous con-=

sent that these letters be printed in the

s the letters
There being no objection, the

were ordered to be printed in the REec-

substantial litigation and arev‘\woon and I wrote a letter to Senator orp, as follows:
. .Y
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Washington, D.C., September 11, 1980.
Hon. Howarp W. CANNON, =
Chairman, Committee on Commerce, Science,

and Transportation, U.S. Senate, Wash-"~

ington, D.C.

DEAR MR. CHAIRMAN: The American Farm
Bureau Federation is & general farm orga-
nization representing more than 3.2 million
member famillies In 49 States and Puerto
Rico. Many Farm Bureau members use
chemicals in crop and livestock production
that would be classified as hazardous mate-
rials as deflned In S. 1480. We are concerned
that S. 1480, as reported by the Senate En-
vironment and Public Works Committee,
could have a serious effect on agricultural
technology and production.

For purposes of discussion, we wish to di-
vide the provisions of S. 1480 into three
parts: (1) clean-up of waste disposal sites;
(2) emergency federal response to hazardous
materials spills; and (3) creation of & new
l1abllity scheme that would impose strict
liability on the manufacturers and handlers
of hazardous materials, including every
farmer and rancher in the United States
who uses pesticides as a part of the food and
fiber production process.

Our principal concern with the bill in-
volves the liability scheme provisions.

S. 1480 declares the transportation, stor-
age, and use of hazardous materials to be
an “ultrahazardous activity' subject to the
lability provisions of S. 1480. Most farmers
purchase pesticides, transport them home,
and store them until the time of use when
they are again transported to the site of
application. The bill, at this time, specifically
excludes fleld application from the lability
scheme, although the farmer would be held
strictly liable at all other times. We also
suggest that any such exclusion granted by
Congress could be subject to removal in the
future. .

We have not been able to quantify the

magnitude of a farmer's financial exposure.

under this lability scheme; however, a
couple of examples will serve to illustrate the
potential problems if this bill becomes law.

A farmer, transporting pesticides in a farm
truck, could be involved in an accident to-
tally beyond his control. If the pesticide
containers ruotured and the chemical
spllled, the farmer would become liable for
clean-up costs, any real or personal prop-

erty loss, any loss or destruction of natural

resources, and so0 on.

If a farmer stores chemicals on his farm
prior to field use, in a manner prescribed
by EPA, and a trespasser enters the proper-
ty causing injury to himself, others, or the
environment, the farmer would be liable.

If a farmer loads his tractor mounted
spray tanks and must across a country road
to reach hid field, and is struck by an au-
tomobile, the farmer would be liable for
any chemical-caused damages.

Recently, farmers in the midwest used a
pesticide registered by EPA to protect corn
from soil borne insects. Soybeans were
planted in the fields the following year.
Residuals of the pesticides were absorbed by
the soybeans and eventually found their way
into poultry feed, resulting in the condem-
natlon of several million chickens ruled un-

safe for consumption. The pesticide had -

been registered by the Federal EPA as safe
for use on corn. The growers followed EPA
use directions. No one anticipated the prob-
lem, nor can the blame for the subsequent
problem be ascribed to an individual or com-
pany. The pesticide, of course, was disallowed,
However, 1f this bill had been law, virtually
every corn/soybean farmer involved in the
production of that poultry feed would have
been liable.

The committee bill provides a narrow ex-
emption for the fleld application of pes-
ticides. We do not belleve a narrow exemp-
tion from a bad provision makes the provi-
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slon any better. We urge deletion of the

joint and several strict liability scheme from
this bill.

The bill envisions three principal sources
of funding. The fund would initlally be
bullt from & tax on industry and from ap-
propriated funds. However, the fund would
be replenished with additional monies re-
covered from parties, sued by the U.S. Jus-
tice Department, after initial payment for
damages by the fund. This latter provision
was Intended to pit the Justice Department
apainst major companies. The practical ap-
plication of the provision, however, would
subject any business—blg or small—and in-
dividual farmers, to the force of virtually un-
contestable litieation, should an accldent
occur,

Further, the industry tax will not be paid
by big business, as envisioned by the blill,
but Instead be passed through as a cost of
production to the consumer of the product—
the farmer buyling the pesticide.

We encourage this committee to amend S.
1489 in order to make it a responsible bil]
that addresses the legitimate problem of
abandoned hazardous waste disposal sites
and clarifies federal authority to respond to
hazardous materials spills. The remainder ot
the bill should be deleted.

Sincerely,
VERNIE R. GLASSON,
Director, National Affairs Division.

CRUM & FORSTER INSURANCE Cos.,
Washington, D.C., September 10, 1980.

Re S. 1480, The Environmental Emergency
Response Act.

Fon. Howarp W. CANNON,

Committee on Commerce, Science,
Transportation, U.S. Senate, Washing-
ton, D.C.

DEAR MR. CHAIRMAN: The Crum & Forster
Insurance Companies, the Nation's 14th-
ranked group of property-casualty insurers,
are major writers of the kind of liability in-
surance that S. 1480 would virtually compel
owners and operators of many hazardous
substances disposal facilities or sites to buy
in order to establish evidence of financial
responsibility.

As eager as we are to make a market for
those subject to the bill's requirements, we
do not believe that the liability scheme es-
tablished by S. 1480 is insurable. We are con-
cerned that enactment of the bill in its cur-
rent form will impose on many owners and
operators an obligation they will be unable
to fulfill through the purchase of insurance.

To be insurable, an event must be reason-
ably predictable both as to the frequency
with which it occurs and as to the severity
of losses it produces. S. 1480, in our view,
makes the prediction of loss frequency and
severity nearly impossible. Many of the legal
rules it establishes, the categories of loss it
makes compensable, and the classes of claim-
ants it makes eligible for recovery, are en-
tirely new, rendering past experience mean-
ingless for purposes of estimating future
costs (and, hence, premiums).

Unless major changes are made in S. 1480,
we would strongly recommend that it not be
enacted. As much as we appreciate the de-
sirability of compensating the victims of
hazardous substance releases into the en-
vironment, we believe there must be a better
balance between this objective and the in-
terests of owners and operators (and their
insurers) than S. 1480 now strikes.

First, with respect to the legal framework
in which losses are to be compensated, S.
1480 abandons all current and time-tested
rules of liability in favor of an untried con-
cept of joint, several and strict liability (sec-
tion 4(a)) whose unfamiliarity is com-
pounded by its retroactive applicability.

“Owner or operator” is defined in section
2(b) (15) (A) to “include the person who
owned or operated or otherwise controlled
activities at such facility or site immediately

exiply NO. 2
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prior to (its) abandonment or at the time

of any discharge . . ." (emphasis supplied).

Section 4(a) subjects such owners and oper-

ators and ‘“any person who at the time of dis-
posal of any hazardous substance owned or
operated any facllity” to joint, several and
strict liability for the universe of damages
resulting from a discharge. The exceptions
to this retroactivity in subsections 4(n)(1)-
(3) are cold comfort, since they apply only
to damages and releases occurring ‘“‘wholly"
before a specified date.

Thus, S. 1480 would apply entirely new
statutory liabilities to actions taken and con-
tracts made years, even decades, ago under
traditional common law standards. We and
other insurers would become subject, under
contracts long since terminated, to llability
exposures we never agreed to assume and
could not possibly have foreseen, and the
extent of our liability would be determined
not according to the legal rules and the state
of the waste disposal art at the time we en-
tered into our contracts, but under en un-
tried formula that would strip us and our
former insureds of virtually all defenses.

We know it would be unfair, and we be-
lieve it would be unconstitutional, for the
Congress to change the rules for hazardous
substances liability retroactively as well as
prospectively. We would not hesitate to chal-
lenge such a law if, pursuant to it, we were
to be ordered to pay millions of dollars on
behalf of former insureds for legal liabllity
that did not exist when the actions involved
were taken, and for which we collected no
premium.

The strict 1iability dragnet in S. 1480 is so
broad as to sweep within it eany person who
at any time had even the remotest connec-
tion with a facility or site, and to require
that person to pay the entire damages from
a discharge before he can seek either limita-
tion or apportionment of his liability from
the parties actually responsible for the
damages (see section 4(f)(3)). From an in-
surer's perspective, this provision alone
creates a contingent liability so enormous as
to defy calculation, and would likely make it
extremely difficult for persons utilizing dis-
posal sites to obtain insurance protection.

The scope of the definition of “facility” in
section 2(b)(9) of S. 1480 is so broad as to
include farmers' tiny ponds and drainage
ditches as well as massive commercial chemi-
cal dumps. No attempt is made to discrimi-
nate among “facilities” on the basis of thelr
capacity, loss history or risk potential.

Thus, a farmer would be subject to the
same one year's imprisonment or $10,000 fine
that would be levied against & chemical d:.lxmp
operator for his fallure to notify EPA of "the
existence of (his) facllity or site” and the
amount and type of any hazardous sub-
stances to be found there and subject to
the same absolute and unlimited llability for
damages resulting from any subsequent dis-
charge or lease (see section 3(a) (4) (A)) .

We must ask if it is truly the desire of
Congress to impose on & farmer who may
have & pesticide residue in his pond or drain-
age ditches the draconian requirements set
out in S. 1480. If not, surely some distinction
should be drawn between those factlities
which pose relatively little risk of environ-
mental harm end those which pose a greater
risk. Absent such distinctions, the owners O
farms, motor vehicles and other onshore
facilities will face & Hobson's cholce: they
will either be unable to obtain insurance
protection against llabllity arising under
S. 1480; or they will be able to obtain it only
at prices reflecting the huge exposure the
bill creates for even the smallest facility.

“Ironically, the bill places no limit on th:
liability of any person subject to it, bu
permits any insurer acting as & guarantor
of such a person under the bill's financial
responsibility requirements (section 7) to
escape llability by excluding, through restric-
tive endorsement, coverage for subrogation
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Fund (sce section 6(b) (3) (E)). If a guaran-
tor were to deny direct llability, forcing
claimants to proceed against the Fund, and
also excluded subsequent subrogation
claims, the entire burden of the subrogated
claim would rest on the insured. We doubt
seriously that any reputable insurer would
enter into such a contract, but point out
that the bill contemplates the use of insur-
ance policles as evidence of financial respon-
sibility while permitting insurers to exclude
1iability by restrictive endorsement.

Second, the categories of loss that S. 1480
makes compensable are {n many instances
either entirely new or so broadly defined as
to defy quantification. We do not belleve
that Insurers will be able to accurately price
coverage for unfamillar or unquantifiable
kinds of losses. Unless the elements of com-

- limited, we belleve they will further dis-
e courage Insurer participation in the market
for risks subject to S. 1480. ’
“Damages” are svecified {n section 2(b) (8)
to include both “economic loss” and dam-
ages for “personal injury.” The latter pre-
sumably would include such non-economic
losses as pain and suffering, loss of con-
sortium, etc., which are extremely difficult to
estimate In advance. Non-economic losses
trpically constitute 60 per cent of auto-
mobile 1iability Insurance payments, and, if
permitted under S. 1480, would substantial-
ly increase the costs imposed by the bill.
For example, would “psychic trauma’ in-
duced by disclosure of an orphan dump site
next door to an established residential
nelghborhood constitute the sort of ‘“‘per-
" sonal Injury” compensable under the bill?
“Remedial action” could, subiect solely to
Presidential discretion, impose on a dis-
charger pursuant to section 4(a){1) (A)
such potentlally staggering costs as “perma-
nent relocation of residences. businesses and
community facilities” and “the provision of
permanent alternative drinking water sup-
plies” (see section 2(b)(1)). Determination

hecessary is entirely out of the hands etther
of the discharger or his insurer, but his
liability for them is virtually absolute.

There 1s no requirement in section 4(a)
{2) (B) that “loss of use of real or nersonal
property” result from damage to the prop-
erty itself, as is currently required -under
insurance contracts. Does this mean that a
family 1s entitled to recover damages for
loss of use of an island retreat if the bridge
to the Island is closed after a truck carrying
& Razardous substance has overturned?

) Similarly, there is -no requirement in
either sectfons 4(a) (2) (D) (loss of use of
natural resources) or 4(a) (2) (E) (loss of
Income or earning capacity) that the claim-
Ant derive any tncome from either the nat-
l‘;ro:l resources or the prooertv damaged.
denls this mean that a weekend fisherman
lak ed his soort on a contaminated local
e 1s eligible for recovery of damages?
'who!seltt' mean that a gas station owner
dectt raffic to and from the same lake
. nes is entitled to seek comoensation?
“-nl:%r there is no end to the theoretical
up (bsr of damages that can be conjured
part ait suppliers to the fishermen, auto

PAITS dealers with the gas statlons, etc.).
s.vlvzaowould also ltke to polnt out that
(161) ;ln defining “release” (section 2(b)
mllllo‘n elbeals the Px:ice-A"derson Act's $560
ng out imitation on public liability arts-
‘that o "of a m:clear incident by providing
Materia; release” does not include “nuclear
- - . t0 the extent such release is

Covere
un del'dthzy P:lnancial protection required”

. the Price An
-And
‘Unlimiteq re,
€T S. 1480,
Publie policy

overv would be permitted un-
We do not think it i3 sound
to bury an implied repeal of

8s to whether such costs are reasonuble or -

fce-Anderson Act. Thus. once.
erson limits have been reached, '

of an apparently unrelated 9l-page bill.
Third, the classes of claimants that
S. 1480 makes eligible for recovery of damages
are nowhere, except with respect to loss of
tax and other revenues and of natural re-
sources by governments, limited. The im-
possibility of measuring the numbers of
claims that might result from a given inci-
dent increases the likelthood that insurers
will avold exposures created by S. 1480.
Much of the imprecision in the classes
of clalmants eligible for recovery derives
from similar imprecision (noted above) In
the bill's description of compensable losses.
We believe that a new section, specifying
whirh classes of persons are eligible for
recovery of which category of damages,
would greatly improve this bill.
»  For example, recovery for “loss of use of

pensable loss are more precisely defined ande real or personal property” (section 4(a)(2))

should be limited to those whose property

{s actually damaged by a release, discharge,

or disposal.

Similarly, only those who derive a major
portion of their livellhood from natural re-
sources should be eligible to recover for loss
of use thereof, and only those whose
income-producing property s damaged
should be able to seek damages for loss of
fncome or profits or impairment of earning
capacity (see sections 4(a) (2) (D) and (E)).

We would be pleased to work with your
Committee and its staff in an effort to cre-
ate an Environmental Emergency Response
Act that better balances the interests of
those victimized by hazardous substances
discharges with those of potential dis-
chargers and their insurers. We do not want
to surrender yet another market to the tax-
ing power of the Federal Government with-
out working to make S. 1480 an insurable
venture for ourselves and our competitors.

Sincerely yours,
LEesLiE CHEEK III,
Vice President, Federal Afairs.
AMERICAN INSURANCE ASSOCIATION,
- Washington, D.C., September 17, 1980.

Re 8. 1480, the Environmental Emergency
Response Act.

Hon. HowARp W. CANNON,

Committee on Commerce, Science, and
Transportation, U.S. Senate, Russell
Senate Office Building, Washington, D.C,

DEAR SENATOR CANNON: The American In-
surance Association (AIA) Is a trade assocla-
tion of 152 stock, property and casualty in-
surance companies. If S. 1480 is enacted, the
member companies of AIA will be the prin-
cipal domestic source of labllity insurance
for onshore facilities to service the llability
system established in the bill.

S. 1480 currently provides for a flve year
period following enactment of the bill dur-
ing which financial responsibility (FR) re-
quirements are not obligatory. FR require-
ments will then be phased-in over a perlod
of 3 to 6 years. Without the provision of in-
surance, owner/operators who cannot self-
insure will not be able to meet the financlal
responsibility certification requirement man-
dated by the bill.

The American Insurance Association op-
poses enactment of S. 1480 in Its current
form. The lability system created by S. 1480
presents an enormous llability exposure and
for many insurers would represent an unin-
surable risk. )

The establishment of levels and categories
of insurance coverage by federal legislative
mandate 18 a serfous problem for the insur-

responds to toxlic discharges and hazardous
waste dlsposal s not perfectly elastic. It 1s
largely a function of and limited by the
general condition of the United States and
foreizn primary insurance and reinsurance
markets, the comgeting demands for capacity
from a variety of other insurance risks, and
the specific economics of the risk of cata-
strophic loss assoclated with S. 1480.

The current limitations on pollution liabil-
ity insurance are a result of public policy,
rapidly developing common law liability
theory, potential magnitude of loss associ-
ated with toxic waste and hazardous dis-
charges, and the inevitable legal amblguities
of casual relationship and multiple causa-
tion assoclated with disease-related injuries.

-The independent development of federal
tort law concepts which would nationally
codify the most advanced common ldw
theories and add presumptions which are
common to compensation systems but not
liabllity systems will further impede the de-
velopment of an insurance market for pollu-
tion lability.

“Superfund” legislation introduces broad
new categories of claimants and compensa-
ble damages which will make risk assessment
extremely dificult until a data base is gen-
erated through claims experience under the
1tabtlity system. During this {nitial period
insurers would be in the uncomfortable po-
sition of basing their rates more on conjec-
ture than on responsible judgment support-
ed by hard data.

Elements of concern which could preclude
the development of an insurance market are
as follows:

UNMEASURABLE CATEGORIES OF COMPENSABLE

The definition of “damages’ and the am-
biguity In sections 4(a)(2) A-D result in a
lack of clarity with respect to whether
“damages for . . . personal injury” includes
non-economic loss such as pain and suffer-
fng. With respect to the latter subsection,
it is not clear whether the specification ot
what is included in *all damages” implies
that elements not listed (e.g., pain and suf-
fering) are therefore not included. The
phrasing *“economic loss or loss due to per-
sonal injury” would suggest that non-eco-
nomic loss {s included, although the ensu-
ing list does not speclfy any non-economic
losses.

The element of non-economic loss is the
most unpredictable and the most easily ma-
nipulated portion of damages. If thé bill in-
tends to permit recovery for non-economic
toss, {t should clearly specify it. If recovery
for such loss is permitted, it would further
discourage [nsurer participation.

CLAIMANT STANDING

We are concerned with section 4(a) (1) (A)
(2) (E) because the phrase “loss of Income or
profits or impalrment of earning capacity’ is
totally unqualified as to the percentage of
income a clalmant must derive from damaged
property or resources i{n order to be eligible
for an award.

Neither does it quallfy the time period over
which such damares may be claimed, With-
out such qua'lficaticns, the subsection has
the potential for allowing vouthful claimants
to seek lifetime Income renlacement awards,
regard'ess of how little of their income was
derived from the damaged property or re-
sources and reeardless of their ability to ob-
tain other employment.

PRESUMPTIONS

Section 6fe) (2) and (3) provides for a re-
buttable presumotion in favor of “any de-

ance industry. The demand for insurance _termination or assessment of damaces for

coverage to service federal llability systemis
may exceed the Industry's capacity to pro-
vide protection. Legislation which imposes
levels of financial responsibility on owner/

operators as a prerequisite for doing business.

. natural resources” and further directs
that a~sessment shovld be made by the Ad-
ministration’s environmental acencies. The
presumption would give extraordinary evi-
dentfarv weicht to damace as<essment con-

transforms insurance from a consumer prod- ‘. cepts and assumntions which have not heen
P , Cep

uct to a societal necessity. The supply of in-
surance to service a 111ty jstem which
P4
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fully developed or recognized by the courta
or legal academicians. The presumption will



S i e GRS St Ao e Fo
Bt e e - oy
oo RImMSE and reducing assessments
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CLAIMS SETTLEMENT PERIOD

S. 1480 currently provides for a period of-

15 days for settlement of clalms between
claimants and owner/operators (and their
guarantors).

Proper assessment of damages In specula-
tive areas of llability such as loss of use of
natural resources or loss of income cannot
be made in a perlod of less than 120 days.
Many cases which could be settled would be
referred to the court or the Fund, not be-
cause the fact are contested, but because
proper damage appraisal Is impossible.

A period of 120 days also may be needed
to designate the proper defendant. Locating
the source of the discharge in situations in-
volving vessels and offshore facilitles will
normally be easy due to the spiller's location.
However, in situations involving onshore f-
cllitles, facilities may be grouped together
or evidence of damage may device over a
long period of time, making designation of
defendant more difficult.

RETROSPECTIVE APPLICATION OF LIABILITY

“Owner or operator” is defined in section
2(b) (15) (A) to “include the person who
owned or operated or otherwise controlled
activities at such facility or site immediately
prior to (its) abandonment or at the time
of any discharge. . . .” Section 4(a) subjects
such owners and operators and “any person
who at the time of disposal of any hazard-
ous substance owned or operated any fa-
cllity” to joint, several and strict liability for
the universe of damages resulting from a dis-
charge. The exceptions to this retrcactivity
in subsection 4(n) (1)-(3) are inadequate
because they apply only to damages and re-
ldeases occurring “wholly” before a specified

ate.

5. 1480 would apply the most advanced
common law theories of lability coupled
with rebuttable presumptions Iin the areas
of natural resources assessment and medical
injuries to fact situations which took place’
and insurance contracts which were made
years ago. Premiums collected for insurance
contracts for pollution llability terminated
years in the past were based on common law
theories of llabllity such as negligence, tres-
pass, nuisance and riparian rights. If the oc-
currence which results in alleged lability
is continual, insurers which provided pollu-
tion liability coverage years ago may be sub-
Jected to the liability concepts in S. 1480.

MODIFICATIONS TO THE PRICE-ANDERSON ACT

S. 1480's definition of release appears to
remove the $560 million limitation on owner/
operator llability arising out of & nuclear

incident. Section 2(b) (16) provides that a .

“release” does not include “nuclear material
- . to the eztent (emphasis added) such

release is covered by financial protection

required by" the Price-Anderson Act. The

above language could also be interpreted

in a fashion which would apply the liability

concepts of S. 1480 to nuclear incidents.

JOINT AND SEVERAL LIABILITY

In adopting a joint and several, strict
lability theory, S. 1480 would permit a claim-
ant to collect the entire award for damages
from one defendant before that particular
defendant can seek contribution from the
remaining defendants. This epproach creates
& potential unforeseen lability for owner/
operators and makes the process of under-
writing and pricing a risk extremely diffi-
cult. A risk's individual potential for pollu-
tion liability becomes meaningless when he
can be sued for an entire loss elthough he
was only one of & number of participants, -
FINANCIAL RESPONSIBILITY REQUIREMENT FOR

ROLLING STOCK

Section 7(b) (2) provides for FR require-
ments for rolling stock of 8300 per gross ton,
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ar 8% million, whichever 1s greater. This FR
requirement would be *“in addition to those
in existing law”. The recently enacted ‘“Motor
Carrier Act of 1980" mandates FR require-

.-ments of $5 million for transportation of ex-

tremely hazardous materials and $1 million
for transportation of other hazardous mate-
rials. The S. 1480 requirement for rolling
stock would be {n addition to the FR require-
ments in the Motor Carrier Act, thereby
creating an intolerable burden on commer-
cial automoblle insurers.

In reviewing the basic criteria for deter-
mining insurabllity of losses as delineated
by Commercial Liability Risk Management
and Insurance, the difficulty in underwrit-
ing pollution insurance for hazardous dis-
charges becuines evident.*

LOSSES MUST BE DEFINITE IN TIME, PLACE, AND
AMOUNT

Many pollution losses cannot be pinpointed
as to time and place, nor to any one source.
They are attributable to prolonged misuses
or exposures by many sources. For example,
it would be almost impossible to determine
whether, and to what extent, illnesses or
property damages are solely attributable to
an insured. Another difficulty would be to
prove that the actual cause of some dis-
eases—emphysema for example—is the air
pollution. Such diseases can be caused by
other factors, such as smoking, or working
in a hazardous industry. Multiple causes of
loss could pose causation problems, even
when a pollution incident is sudden and
accidental.

LOSSES MUST BE ACCIDENTAL IN NATURE

Without question, some of the pollution
that culminates in damage s willful or done
with flagrant disregard to its possible effects.
Also, some acts are intentional, but the re-
sults are unforeseen. A typical example is tho
dumping of mercury into streams and rivers,
an occurrence that went on for a number of
years. It was thought that mercury would
sink and do no harm. However, 1t was subse-
quently discovered that mercury so disposed
of would produce another harmful substance.
LOSSES SHOULD NOT HAVE AN UNMANAGEABLE

CATASTROPHE POTENTIAL

Pollutants and contaminants are obviously
capable of producing catastrophic results.
Whether the catastrophe potential of pollu-
tion liability can be managed now or in the
future is not yet clear but the severe con-
sequences of an error in making th!s judg-
ment justify some caution on the part of
insurers.

THERE SHOULD BE A LARGE NUMBER OF HOMO-
GENEOUS EXPOSURE UNITS

In order that losses may be predicted ac-
curately, there should be a large number of
homogeneous exposure units—i.e., similar
type businesses or organizations in order to
permit satisfactory predictions of the losses
that will be incurred by firms that are actu-
ally insured. There also should be a substan-
tial volume of credible loss experience and
an acceptable means of forecasting signifi-
cant increases in future losses. It would seem
that there are ample numbers of similar
firms interested in purchasing pollution lia-
bility insurance if the price is reasonable.
Nonetheless, it 1s still a difficult task to pre-
dict the frequency and severity of insurable
pollution liability losses for those who would
constitute the insured group.

LOSSES SHOULD BE MEASURABLE IN TERMS OF
MONEY .

Measuring the dollar costs of property

damage, bodlly injury, sickness, death, loss

of earning power, and loss of consortium

*Requisites for insurability were excerpted
from Commercial Liability Risk Management
and Insurance, Volume II, ch. 11 “Special
Liability Exposures and Their Treatment.”
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and other such intangibles is EOmety -3
difhicult, though it is not impossible in )ge on
context of most types of legal Hnmey. How. 7?2 "
ever, in some pollution cases, as mention -A_J_*_E
earlier, it may well be impossible to de *Q G
mine the proper portion of a tota] dollar et
that was caused by a particul
There may be many causes invo]
as many different polluters. Mor
tional problems will surely aris
are required to pay damages for
\.-8s the sesthetic and/or enjoym
recreational areas or lakes.

INSURANCE MUST BE ECONOMICALLY FEASIR?

If the statutory goals of curbing water, ap
noise, and thermal pollution are met {n the-
future, and if anti-pollution CONtrol deviee
and other effective techniques are imp)e. 5=
mented on a widespread basis, Perhaps pojots:
lution liability insurance will become mgq
readily avallable at economically feasible
premiums. At present, however, these &re nog:
the realities. Pollution costs are enormouﬂ’@'
high and appropriate insurance is difficult ta’
Prospectivg o7

Ar ing T3
ved, uu;ed_ .
eover, addg.!
e if lm‘"‘n
such th :
ent valye of.

obtain, especially for premiums
buyers would pay. <
In discussing the priority of importanece
insurers attach to the bill's “defects”, it m

be emphasized that it is difficult and
haps misleading to establish such a priority; 'é;,
because it falls to recognize that the concepts=s
in 8. 1480 interrelate with and thereby exno
acerbate each other. Enactment of S. 1489
in its current form will create an immed
ate avallability and/or affordablility of insurs
L ance problem as owner/operators attempt to :
obtain insurance protection from the risks 15 !
presented in the bill's liabllity system. The,
avallability problem will be acutely felt
- when FR requirements for onshore facilitie ~
become a prerequisite of doing business. Als==2
though insurers can avoid pros»ective sy o
bility by refusing to service S. 1480's Habllity g £
system, insurers may not be able to avold%
retrospective application of the liability sys--Ces
tem to existing claims. Accordingly. the e :
American Insurance Association Opposes pas< o .S -

sage of S. 1480. e

Respectfully submitted, i
JaMEs L. KIMBLE, Counsel:

DEPARTMENT OF STATE,

Washington, D.C., September 15, 1980,

Hon. HowaArp W. CANNON, :

Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR CaNNON: I understand

held hearings in regard to S. 1480, the En<
vlronmentalgEmergency Response Act. Slna._,
the Department of State was not called as
witness at those hearings, I wish to take th
opportunity to express our serious concel
regarding this legislation. ':— :
The Administration and the Departmz.
of State have for several years supported Dl
concept of & com-rehensive system of lll‘ g
ity and compensation for oil soill damage e o
removal. We further believe in ;he :ge:m‘ e
ity of similar legislation for dam ¢
slgned by hazardous substance spills. Due
& number of policy and legal questions %
has been an extremely difficult task to €& -
lish a unified scheme of liabllity andbt"’"”o‘l ;
pensation for pollution caused both Ym”.
and hazardous substances. We are, thef:ben_
pleased to note that H.R. 85, the CompT enlﬁ
stve Ofl Pollution Liability and ComP
tion Act, as reported by the House CO phpous s
tee on Public Works and 'I‘ransportatl(;:"p s - s Y
to the original bill dealing only with © S :
a similar system for hazardous subs Snge =
and merges these two systems into 8

plece of legislation.

In particular, the Department 15 gl;':::;;
to note that the jurisdictional and s :
regimes established under H.R. 85, 35““"
ed, are consistent both with tbe P phe
international jurisdictional regime

]
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[From the Congressional Record, Sept. 24, 1980, pp. S14164-S13367|

LiaBiLiTy FOR CLEANUP OF INACTIVE HAZARDOUS WASTE DISPOSAL
SiTES

AMENDMENTS NOS. 2374 THROUGH 2388

(Ordered to be printed and to lie on the table.)

Mr. CANNON submitted 15 amendments intended to be proposed
bf( him to the bill (S. 1480) to provide for liability, compensation,
cleanup, and emergency response for hazardous substances re-
leased into the environment and the cleanup of inactive hazardous
waste disposal sites.

Mr. CANNON. Mr. President, today I am submitting a number of
amendments to S. 1480, the “superfund” bill. Last Thursday, I
made a statement on the floor which discussed some of the prob-
lems in S. 1480, particularly as they relate to the jurisdiction of the
Senate Committee on Commerce, Science, and Transportation. At
that time, I asked that certain letters be included in the REcorp
which would further explain some of these problems (printed in the
REcorp for %eaptember 18, at S12916). The amendments which I am
submitting today respond to some of the concerns of the Commerce
Committee developed as a result of its hearings and review of this
important legislation.

ue to the extremely tight timeframe within which the commit-
tee has examined S. 1480, we have not had an opportunity to con-
sider the bill or these amendments formally in committee session.
However, the amendments do respond to many of the concerns
with the bill that were raised at our hearings, and I am submitting
them today in the interest of expeditious consideration of S. 1480
prior to adjournment. The committee welcomes any specific com-
ments on the amendments from interested persons.

S. 1480 as presently drafted is unnecessarily broad and unclear
as to its coverage [Sec. 101]. In this regard, one of my amendments
would define the scope of the applicability of this act to insure that
{'urisdiction over foreign vesseis and nationals is not inappropriate-
y allowed.

Another amendment would modify the definition of “hazardous
substances” so as not to include any substance which might cause
harm, no matter how significant, to any organisms under any cir-
cumstances, and would limit that definition to substances that
have been designated as hazardous [Sec. 101(14)]. The term “})ol-
lutant or contaminant,” undefined in the bill, would be clarified by
an amendment to relate the term to the clean-up authority of the
President [Sec. 104(a)(2)]. The requirement that records be re-
tained in perpetuity would be modified to grant the President au-
thor&t;i to issue more practical regulations in this area [Sec.
103(d)].

Also, there is an amendment to clarify that the limitations on li-
ability already mandated under the Price-Anderson Act for nuclear
incidents will not be modified by S. 1480 [Sec. 101(22)].

I am particularly concerned about the broad application of cer-
tain provisions to transportation and commerce and the burdens
which such application would impose. Accordingly, one of my
amendments would exclude consumer products from the definition

MO._ 2
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On page 23, line 20, strike “transportation".

On page 24, line 4, strike “sections.” and insert in lieu thereof “actions: Provided
h:{:eur, 'l:!m this subsection shall not apply to the transportation of any hazardous
substance.”.

EXPLANATION

This amendment clarifies the meaning of “transport” and “transportation” as
used in this Act, and it eliminates the applicability to transportation of the new in-
formation gathering provision in Section &d). The new authority granted to the En-
vironmental Protection Agency and the states under section &d) is duplicative of
and inconsistent with the current authority of the Department of Transportation in
regulating hazardous materials transportation.

AMENDMENT No. 2376 [Secs. 101(14), 103(b), 108(a), 107(j), and 104(a)(2)]

On page 8, line 9, strike all after “this” through the end of line 23 and insert in
lieu thereof the following:

“Act.”; and on line 7 of such , insert “and” immediately before “(F)" therein.

On 15, lines 11 and 12 and lines 18 and 19; e 16, lines 4 and 5 and lines
22 an H 18, lines 7 and 8; and e 83, line 3, strike the words “(other than
as defined in section 2(bX13XG) of this Act)”,

On page 38, strike lines 1 through 12 and on line 13 redesignate subsection “(n)”
as subsection “(m)”.

On page 12, line 2, strike “and”, and on page 13, line 22, strike “amended.” and
insert in lieu thereof the following: “amended; and

“(19) the term ‘pollutant or contaminant’ means any substance with respect to
which the President exercises authority under section 3(cX1) of this Act, other than
a hazardous substance.”

EXPLANATION

8. 1480 in Section 2(bX13) contains a two-tier definition of hazardous substance.
The first tier, Section 2(b)13(A)~F), would define a hazardous substance as any sub-
stance designated under certain specified lists. Section 2bx13xG) is a “catch-all”
which would define a hazardous substance to include virtually ¢ ‘ce that
could cause damage, however slight, to any organism under o= es. This
extreme breadth of definition is unnecessary for any the Act,
since section $(cX1XB) of S. 1480 provides that the Pre athorized
to respond to a release of a “pollutant or contaminant . an immi-
nent or subsetantial danger to the public health or wenc... Aa .rdingly, this
amendment would strike Section 2(bX13XG) and all reference thereto. This amend-
ment also clarifies that for purposes of this Act, a “pollutant or contaminant” is any
substance, other than a defined hazardous substance, with respect to which the
President decides to exercise his response authority under Section 3(cX1xB).

AxeNpMENT No. 2377 [Sec. 107(a))

On page 26, line 8, strike “all” and insert in lieu thereof “the following™.
Ot: page 26, line 10, strike “disposal, including—"' and insert in lieu thereof “dis-

poeal.”.

On page 26, strike lines 14-15 and lines 19-21.

On page 27, line 2, strike “resources;” and insert in lieu thereof “resources if the
claimant derives at least 25% of his earnings from activities which utilize such
property or resources;”.

EXPLANATION

Section 4(aX2) of S. 1480 provides for recovery of damages, which result from a
release under the Act, “including” seven specified types of damages. The specified
damages in the Act are not to be treated as an inclusive list, and unspecified dam-
eged are potentially recoverable. Given the joint, several, and strict liability scheme
established in the bill, it is essential that the types of damages recoverable be speci-
fied in order to provide a degree of certainty and predictability. Without such pre-
dictability, insurers have indicated that the risks created by the bill would be unin-
surable. ¥'hia amendment would limit the damages recoverable to those specifically
enumerated in the Act.
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In addition, section 4(aX2) of S. 1480 currently would impose liability for the loss
of use of any property or natural resources and for any loss of income from such use
resulting from a release of hazardous substances. These provisions vastly expand
the number of potential claimants under the bill and would place claimants with
relatively insignificant claims on a par with claimants with urgent need for recov-
ery. For example, under the current provision, a sports fisherman using a pond that
has been polluted would be eutitled to compensation on the same basis as a claim-
ant needing compensation for medical expenses. This amendment would eliminate
these less significant claims from the scope of the bill and focus the liability scheme
on the claimants with the most serious claims. In addition, the amendment would
germit compensation for loss of income from the use of property or resources only if

5 percent of the claimant's income is derived from such use. This amendmen:
would not affect the common law rights of those affected by this amendment. This
amendment is consistent with the approach to damages taken by the Outer Conti-
nental Shelf Lands Act Amendments of 1978.

AMENDMENT No. 2378 [Sec. 101(9)]

On page 7, line 4, immediately before the semi-colon therein, insert the following:
*, but such term does not include consumer products.”

On page 18, line 22, insert the following new paragraph:
“(19) the term ‘facility’ as used in the phrase ‘facility or site at which hazardous
substances are stored or disposed of, or any similar phrase, shall not include any
motor vehicle, rolling stock, pipeline or aircraft engaged in transportation.”.

EXPLANATION

S. 1480 defines the term “facility” broadly to include such things as “any equip-
ment” and “any storage container,” which could easily include consumer products.
Such an interpretation of this term would lead to excessive notification and liability
coverage by the Act. This amendment would explicitly clarify that the term “facili-
ty" does not include consumer products for the purposes of this Act.

In addition, this amendment will clarify that transportation facilities shall not be
treated as facilitics storing hazardous substances, which would trigger the notifica-
tion provisions of S. 1480, if they are holding hazardous substances as part of the

transportation process.

AmENDMENT No. 2379 [Sec. 306 (a) and (b)]
On page 91, after line 21, add the following new section:

‘““TRANSPORTATION

“Sec. 13. (a) Each hazardous substance which is listed or designated as provided in
section 2(bX13) of this Act shall, within ninety days after the date of enactment of
this Act or at the time of such listing or designation, whichever is later, be listed as
a hazardous material under the Hazardous Materials Transportation Act.”.

“(b) A common or contract carrier shall not be liable under Section 4 of this Act
for damages or remedial action resulting from the release of a hazardous substance
during the course of transportation which commenced prior to the effective date of
the designation under Subsection (a) of this section."”.

EXPLANATION

The problem of identification of hazardous substances is a ver{ real one for carri-
ers. Although they are subject to the liability provisions and clean-up responsibil-
ities under S. 1480, unless the hazardous substance is required to be identified as
guch on shipping documents, a carrier may not even know that he is tram%’txing a
hazardous substance. Tariff publication of safety requirements is based on reg-
ulations and the best way to ensure that hazardous substances are identified as suc
when offered for transportation is to have them listed in the Hazardous Materials
Table and certain entries uired on shipping papers. This problem existed with
regard to the Environmental Protection Agencg'l (EPA) regulation of the transpor-
tation of Section 811 hazardous substances, and hazardous wastes, and the solution
involved listing of these materials by DOT.

Since identification via some indication of lhi&?ing documents is tke key to a car-
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i~ OLL 'POLLUTION LIABILITY AND COMPENSATION ACT

May 16, 1977.—Ordered to be printed

Mv. Morrny of New York, from the Committee on Merchant Marine
and Fisheries, submitted the following

REPORT
together with

ADDITIONAL VIEWS
[Inciuding Cost Estlinate of the Congressional Budget Office)

[To nccompany ILR. G803 which on May 2, 1077, was referred jointly to the
Committee on Alerchant Marine and Fisheries and the Comumlittee on Public
Works and Transportation]

The Committee on Merchant Marine and Fisheries to whom was re-
ferred the bill (H.R. 6803) to provide a comprehensive system of lia-
bility and compensation for oilspill damage and removal costs, and for
other purposes, having considered the same, report favorably thereon
with amendments and recommend that the bill as amended do pass.

Tha amendments axe as follows:

On pnge 4, line 22, strike out “blonging” and insert the word
“belonging”.

On pago 9, line 7, strike “The” and insert in lieu thereof “Subject to
the provisions of 202(b), the”.

On page 16, line 10, strike “action.” and insert in lieu thercof
“section.”

Page 17, line 4, strike “negligenc,” and insert in lieu thereof
“negligence,”.

On page 24, line 16, strike “Act.” and insert in lieu thereof “Act, and
shall submit an interim report on his study within three months of the
dato of cnactment of this Act.”. )

On pago 41, line 7, immediately aftor “(b)” insert “(1)”— and, fol-
lowing line 16, insert the following:

(2) The Secrceary of the Interior shall certify to the Sce-
retary the total amount of the claims outstanding against the
Trans-Alaska Pipeline Liability Fund at the time the trans-




gection (a) must be read in conjunction with subsection (b), which
describes those parties who have standing to bring the claims for the
various damages that are set out in subsection Su).

“Removeal costs” is a recoverable economic loss, as provided under
subsection (a) (1). Subsection (b) (1) provides that any claiant may
recover removal costs. To create an incentive for maximum partici-
pation in cleaning up, forcign claimants are permitted to recover these
costs even if tho conditions imposed by subsection (b) (6) are not met-
The owners or operators of a vessel or a facility, involved in an oil
pollution incident, have limited standing. The owner or operator who
undertakes the clean-up of an oil spill may assert a claimr against the
fund for the cost of such an undertaking if he either has . lefense to
liability under section 104(c) (1) or 104(c) (%) or is entitled to a
limitation of liability under section 104 (b). In he latter case, where
entitled to limitation, his right to claim is limited to the excess cost in-
curred above the limitation to which he is entitled. The purpose of this
provision, in relation to owners and operators, is two-fold. First, it
removes any disincentive that the owner may have in undertaking the
clean-up, based on the liability issue, and second, it serves as an en-
couragement for him to continue his clean-up activities even after his
limitation of liability has been reached, by affording him a basis for
compensation of the cost of clean-up in excess of his limitation. A
guarantor involved would have the same rights, as subrogee to the
owner or operator,

When property, as defined in section 101(z), is in some way injured
by oil poﬁutnon, two avenues of relief are provided. Under subsection
(a) (2), recovery for the injury to, or destruction of, that propcrtfv is
permitted, and, under subsection (a)(3), recovery for economic loss
that results from being unable to use such property is permitted. Any
United States claimant may bring claim under these two theories of
recovery in accordance with subsection (b) (2).

Daimages for, injury to, and destruction of, natural resources under
subsection (a)(4), may be claimed only by tho President, as trustee
of thoso natural resources over which the Federal Government has
jurisdiction, or by a State for natural resources under its jurisdiction.
The jurisdiction of the Federal government specifically includes re-
sources over which it has exclusive management authority such as those
covered by the Iisherics Conservation and Management Act of 1976.
Tho jurisdiction of a State cxtends to those resources within the
State’s boundaries which, though not in fact belonging to the State,
may be held in trust by the State for the benefit of its citizens or other-
wiso managed or controlled by the State. The standing to bring such a
claim is conferred in subsection (b) (3). An example would be a State’s
claim against a discharger for injury to a coastal State park. Com-
pensation paid for damages ynder s%section () (4) must be used to
restore the damaged natural resource or to acquire similar resources.

A separate theory of recovery in connection with natural resources
is provided under subsection (a) (5{) for those parties who suffer an
cconomic Joss because they are unable to use a natural resource in-

jured by oil pollution. Suxndinpbfor claiming such a loss is conferred

an any United States claimant by subsection (b) (2).
. The provisions of subscction (a) (6) allow recovery for loss of earn-
ings dueé to injury of property or natural resources. In order to acquire




standing to bring a claim under subsection (b) (4) for lost earnings,
the claimant must derive at least 25 v.ercent of his earnings from
cconomic activity which utilizes tho injured property or natural re-
sources. The claimant need not be the owner of the property injured
in order to have standing to bring a claim for lost earnings, as was
required at common law. This mneans, for example, that a worker at a
coastal hotel might have standing to bring a claim for damages, even
though he owns no property which has been injured by oil rol{uglon.

When injury to real or personal property occurs and the injury
canses a reduction in tax revenue derived from that property, a State
or loeal jurisdiction is given standing under subsection (b)(5) to
assert a claim for one year’s loss of revenue, attributable to such
reduction. .

Under subsection (b) (6), forciem claimants, as defined in section
101 (g) and subject to the limitations in section 101(n) (3), are given
rights comparable to United States claimants, provided they meet
certain conditions. First, it should be borne in mind that oil pollution,
as defined in section 101 (n) (3), has a particular meaning for foreign
claimants. Only oil pollution in the navigable waters of the United
States or. in the territorial sea or adjacent shoreline of the foreign
country gives rise to a claim. Furthermore, under this subsection there
aro four prerequisites to assertion of a claim by a foreigner. All four
prerequisites must be met. Where oil pollution occurs in & foreign
country, the claimant must be a resident of the country where the oil
pollution occurred. The claimant must not have been compensated
throngh some other means for his loss. The discharge which resulted
in oil pollution must have occurred in United States navigable waters
or from certain activities under the control of the United States.
Lastly, the recovery must be authorized by treaty or executive agree-
ment, or the country involved must provide a comparable remedy for
United States claimants in similar situations. In the case of oil being
transported from the trans-Alaska pipeline to the continental United

. States, conditions as to location of the discharge need not be satisfied
whero the oil is discharged, even outside United States navigable
waters. at any time before it is brought ashore into a United States
port. This provision substitutes for a similar provision in section
204(c) of the Trans-Alaska Pipeline Act, repealed by section 202(a)
of this Act.

Subsection (b) (7) authorizes the Attorney General to act on behalf
of a group of claimants and to consolidato their claims. This clause is
designed to expedite the settlement of claims under scction 107. Asido
from consolidating the settlement of claims, through the negotiation
process, it is contemplated that the Attorney General would also be
authorized -to bring a class action in accordance with the Federal
Rules of Civil Procedure.

Subsection (¢) effectively suspends the rights of a claimant to
bring a class action pursuant to Rule 23 of the Federal Rules of Civil
Procedure until 60 days have passed from the time when the Secretary
of Transportation identifies the source of oil pollution vnder section
106. This suspension of rights to bring a cause of action is consistent
with section 107, the claims settlement. section, which encourages the
negotiations to proceed for at least 60 days before resort to the court
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Mr. Ravyoxn. We unaoubtedly would have to expand our setup
procedure to collect at inland locations where there micht be refineries
or terminals. ;

Mr. Hexywarn, There is another question ‘in connection with the
movement of oil by pipeline in the inland sarts of the Uinited States.
Would that cil be subject to fees, or would it he subject to fees only
where it might threaten navigable waters? And, if so, how far away
from the navigable waters would it have to he ?

Mr Ilivzronn. I would like to defer to Miw. Dovle. )

Mr. Doyre. 1 Lelieve that they ean advise Treasury (hat certain
Jripelines or refineries or othier 1acilities need not pay any fees, because
I am pssiming they do not operate in the matter, poscibly, to con-
taminate navigable waters.

Therefore, I believe that most of the inland lires would not be
subject to paving fees of this nature.

Mr. Bracer. My Forsythe?

M. Forsyrne. No questions.

Mr. Bacer. There will be no further quesiions, -

Thank you very much for your contributions. and obviously if von
have some change of lanzuage, we would appreciate a memoranduin
to this committee.

Mr. Tavrer, Thank you.

Mr. Doy, Thank vou. -

Mr. Dracer. The next witness is Mr, “Walier Wiechel, Aeting As-
sistant Attorney General for Land and ZXatural Reseurces Division of
the Department of Justice.

STATEMENT-OF WALTER KIECHEL, JR., ACTING ASSISTANT ATTOR-

NE&Y GENERAL, LAND AND NATURAT RESOURCES DIVISION, DE-
PARTMENT GF JUSTICE, ACCOMPANIED BY BRUCE RASHKOW,

" CHIEF, MARINE RESOURCES, AND MARTIN GREEN, LEGISLATIVE
ASSISTANT

Mr, Kieenen, Mr. Chairman, T ant Walter Kieehel. Jr.. Actine As-
sistant Attorney G neral for Land and Natnral Resources Division ot
the Department of Justice.

~— e M Clnirman, T am accompanied liere to my left by Me Tleace
Rashkow. Chief of Marine itg=anvees Seetion of the Land and National
Resources i ivicion. and to my right by Mr, Martin Green, Legisiative
Assistant for that Division.

I have submitted copies of my stutement and wounld ask :l:i‘.t it he
made a part of the vecord.

Mr. Piacer. Without ohjeetion, so ordered.

FStatement referred to follows:)

STATEMENT OF WALTER KIrenrn Jr, ACTING ASSISEANT ATTokN Ly GENERAL,
LAND AND NATURAL RESOUK 15 DIVISION, DEPAKTMENT OF JUSTICE

‘e Departmaont of Jnstice 1s pleased to respond to i(he request of this Com-
mitten for tesiithony relating to ILR. 9204, 2 LI “To provide a ecomprehensive
system of linkihity and compeasation for oil <spill damage and remnea® costs, to
implement the ivern ticounl Conventlon on Civil Liabtlity for O Pollution
Daviage and the Intorastional Convention en the Establishment of an Interun-
tivtl Pond for Comy easation €0 0il Pollution Damuze, and for other pucpores.”




Untll recexntly fe'\\". If any, laws had Leen enacted, elther by the Federal Gov-
ernment or the Stutex, which sought specifically to address the problem of oll
pollution of our waterx, Iow ever, with the/In¢reasing use of netroleum products
in our soclety and the consequent fucrease fn sxuch pollntion both the Federnl
Government and the Staies began to uct. Thus, In the last 5 yearsg, Congress has
enacted the Federal Water Collution Cehtrol Act, 86 Stat, 816, 33 U.S.C. 1301,
ct xeq.,.the Trunx-Aluska Plpeline Aet, ST Stat. R4, 43 ULRLCL 1653, ef xeq., and
most recently the Deepwater Port Act of 1974, &8 Stat. 2126, 33 UN.C 1501, ¢t
xcq. The States have alxo begun to act, ¢.g., Florida Statutes Annotated §§3706.11
ot xeq, (1074) ; Matne Revised Statutes Annotated, Title 38, §§ 541, ¢f xeq, (Rupj.
INT3). This activity hax vesulted in a patehwork of sometimes confileting provi-
slonn < hoth Stete and Federal law relating to lHability for dliechinrges of oll
fnto onr waters, Recognizing the ha rdships to the victims of soll pollution from
ocean-related vorces ny well 28 to those liahle under the varloux nets for suceh
pollutlon resulting from this putchwork of lawx, Congress fu the Decpweater
Port! Act of 1974 directed the Attorney General, in cooperation with varfous
wovernmental bodlex, to study this matter and make recomuiendations for leg-
islation to provide a comprehensive System of liability., Y oo

Congress in proposing this study and requesting recommendations stressed that
the Attorney General sheuld address the wmenns of enxuring falr and expeditious
compensation to the victims of pollutlon without imposing unreasonable finoncial
burdens vu the personux involved In the nctlvities asskoclated with the discharges
which result In pollution. Parsunnt to the directive of Congress, the Department
of Justice conducted a comprehensive evaluation of existing domdstie lnwx, state
and Federal, and Internntional Inws, nurecments or trentios pertalning to labil-
Iy, The Attorney General submitted his report to Congress on July 3, 1073, (At
the request of the Senate Committee on Commerce and the National Ocean
PPolley Study that veport had lieen pulillshed by the Government Printing Office. )
TLR. 0294 Ix conslxtent with the conelusions and recommendations contained In
that report and for that veason the Department wishies to place Itself on record
tetore your Cotamittes nx supporting the ennctment of this LIl

Thin legisintion would help protect our environment hw establishing strict
Hability for all oll pollution damnges: “Chus, the bt would make an tdeatitiahle
dischurger of ‘oll tinble to a clalmaut'in all Instances except where the discharge
War cuitsed By anoaet of God or =¢t of war or where the gross or willtul negli-
“enee ¢ the elalmant couteilted to the Intury, §105, The extablishiment of sueh

“eCxiancard of et Labllity slumld provide ®troug economie ncentives for op-
erators to prevent spills, - Moreover, the bill would extalilish the rightx of ¢lafm-
anlx to recover from the fund.sstablixhed nTitle T 1o enaos where It b fmpossihle
Lo identify the source of e *pill £5 106, 109, 110, Except with Fespect to xome
forcizn clhaimnnts, that fund would be flahle for pollution danuze noall Instunees
except where It repulted feom an net of var or whede the gross o willful negll-
rence of the clalunt contrilated 1ot he nlurs. § 1,

Equally twiertant, the bl will provide rellef for lnany ofl-relnted damnges
which Iun the pust went uncommpensnted, Thux, the bill wou'd clarify the rights of
some clnimants to yecover compensation and recognize, for the first thue, such
rights In other claumants, For example, individunls whose real or personal prop-
CrLy wan not affected by the oll hut whose businesses suffer a loss of prafits will
beable, nnder appropriate clremmstanees, to recover compensation, § 103, In effcet,
the bl wanld permit a recovery for most damages which are expected to result
from oil pollution,

IHowever, althongh the Wil would constitute an exclusive remedy for the In-
Juries for whieh it permitx recovery. it would not Impalr the rightx of clafmants
atherwise to seek damages for Injuries not coverwl by the WL sueh ax poersonn |
Injuries and pain nnd suffering, It would seem Lt the diwharoer coult! nat
rely upon the Hmltations othe, wlee extabilixoet In the B v Thalt hix Hahilty
* for these Injuries, Marcover, (t Ix poxsible under these clreumstanees that dis-
chargers might be xubjeet 1o Htlgntion In state courrs, above and beyoud any
lithentlon under the bill, for thess. fufuries, Suxeh mualtiple Ueigntlon If It arlses

conld result In cous!dernble confusion, i

In addition to defining Hablity for oil splils, TLR. 0204 wonld extablixh a nni-
form system for settling claims, Tho metheds and procedures fop nppralaal nnd

sottlement of elulms under the hill will e shallar for all dischargers and all

chtlnantz £ 110, Consequently, a clabnant will not be xubject to a different
standurd beeause of the loeation of the splil.

0T-072—76—-17
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(3) “discharge™ includes, but is not limited to. any spilling,
leaking. pumping. pouring, emitting, emptying. or dumping into
the marine environment of quantities of oil determined to be
harmful pursnant to regnlations issued by the Administrator of
the nvironmental Protection Agency : and

(4) “owner or opcentor™ means any person owning, operating.
or chartering by demise, a vessel,

L(n) (1) The Attorney General, in cooperation with the Seeretary.
the Seeretary of State, the Secretary of the Interior, the Administra-
tor of the Invironmental Protection Agenev. the Council on Envi-
ronmental Quality, &ind the Administrative Conference of the United
States. is anthorized and divected to study methods and procedures for
implementing a wniform law providing linbility for cleanup costs and
damages from oil spills from Outer Continental Shelf operations.
deepwater ports, vessels, and other ocean-related sources, The study
shall give particular attention to methods of adjudieating and settling
claims= as rapidly, economically, and equitubly as possible,

[(2) Tha Attorney Genera] shall report the results of his study to-
gether with any legislative recommendations to the Congress within 6
monthsafter the date of enactment of this Act.]

Text or S 2083, as Rerorren

A BILL To establish a uniform and comprehensive legnl regime governing
Hability and compensation for damnges and cleanup costs caused by ofl pol-
Iution, and for other purpoxes

Be it evacted by the Senate and Ilouxe of Reprexentatives of the
Tvited States of Ameriea in Congress assembled. That this Act may
be cited as the “Oil Pollution Liability and Compensation Act of
1957 -

SEC. 2. DECLARATION OF POLICY. =

(a) Tixmixase—The Congress finds and declares the following:

(1) Tha tfansportation, production, and handling of oil in, on.
or near the navigable waters of the United States and the adjncent
high ceas ereate environmental visks. and may impair the vights
of <horeline property owners and harm the genemgl health and
welfare of citizens of the United States, ? ‘é

(2) The damages and eleanup costs resulting from oil pollntion
are matters of major national concern.

(43)_Existing law with respect. to liability and compensation for
oil pollntion damages and cleanup costs is inconsistent, inadequate,
incomplete, ineflicient. and inequitable.

(4) The legal rules applicable to oil polintion lability and
compensation need to be rationalized and reformed to assure that
adequate and timely compensation is available for oil pollution
from all sources,

(h) Prurroses—It is the purpose of the Coneress in this Act to—

(1) enact a comprehensive national law governing oil pollu-
tion liability and compensation

(2) maximize the ancentive for all persons producing. trans-
porting. or handligr oil to take all steps necessary or appropriate
to prevent the dischargee of oil;




operator, or insurer of the vessel or facility which is the source of the
discharge of oil involved shall be liuble fo the claimant for interest
on the amonnt 5):31(! in satisfaction of the claim for the period from
the date upon which the claim wa. presented to such owner, operator,
or msurer to the date upon.which the claimant is paid. inclusive, less
the neviod if any, from the date upon which the owner, operatnr, or
insurer offers to the claimant an amount equal to or greater than that
finaliy paid in satisfaction of the claim to the date upon which the
claimant accepts that amount, inclusive. However, i f such oOWner, oper-
ator, or insurer oflers to the claimant, within 60 davs nfter the date
upon which the claim was presented, or after the date upon which
advertising was commenced pursnant to section 9, whichever is Iater,
anamount equal to or greater than that finally paid in satisfaction of
the claim. then such owner, operator, or insurer shall be liable for the
Interest provided in this parngraph only from the date the offer was
accepted by the claimant to the date upon which pavment is made tn
the claimant. inclusive. ’

(2) The interest provided for in paragraph (1) shall be caleulated
by the Secretary at the average of the highest rate for commercial £
finance company paper of maturities of 180 days or less. obtaining an
cach of the days included within the period for which interest must he
paid to the claimant, as published in the Federal Reserve Bulletin.

(h) ApststMENT o Lizurs—The Sceerctary shall, from time to
time, renort to the Congress on the desirability of adjusting the limits
of liability contained in this seetion. In considering any such recom-
mendation. the Secretary shall publish any proposed recommendation
in the Federal Register and provide 30 days for any interested party
to submit comments.

(1) Ixstraxce Stopy.—The President shall conduct a study to
determine (1) whether adequate private oil pollution insurance pro-
tection is available on reasonable terms and conditions to the owners
and operators of vessels and facilities subject to linhility under this
section. and (2) whether the market for such insurance is sufficiently
competitive to assure purchasers of features such as a reasonable range
of deductibles. coinsurance provisions. and exclusions. The President
chall submit. the results of his study. together with his recommenda-
tions to the Congress. within one year after the date of enactment of
thiz Aet. and shall submit an interim report to the Conaress on this
study within & months after the date of enanctment of his Aet.

(i) Pronmrrion.—No indemnification, hold harmless. or similar
agreement shall be effective to transfer from the owner or opervator of
nF\'OSSf'] or facility, to any other person. the liability )wnvi:]w] f«_:l'
under this Aet. other than as specified under the provisions of this
Act.

SEC. 7. RECOVERABLE DAMAGES. . ,

Damages for econamic loss resulting from a discharge of ail may
e recovered under this Aet for each of the following items of loss:

(1) The value of any loss of any real or personal property
damaged ar destroyed.

(2) The value of any loss of use of any real or perconal
property.




(3) The value of (A) any loss of any natural resources damnged
or destroyed, or (B) any loss of use of any natural resources,
without regard to ownership of such resources,

(4) Any loss of income or impairment of carning capacity re-
sulting from any damage to or destruction of real or personal
property, or natural resources,

(5) -Anx loss of tax, royalty, rental. or net profits share revenue
by the Federal Government or any State or Jocal government. for
a period of not to exceed 1 year.,

SEC. 8. SUBROGATION.

(n) Gexerai.—Any person. including the fund. who PANS Cotnien-
sation pursuant to this et to any claimant for damnges or eleanup
costs resulting from an incident, shall be subrogated to all vights,
cluims, and canses of netion for such damagees and cleanup costs such
claimant has under this Aet o any other law,

(b) Aerox To Recover—Upon request of the Secretary, the At-
torney General shall commence an action on behalf of the fun.. to
recover any compensation paid by the fund to any elaimant pursaant
to this Aet, and. without regard to the limitation of liability provided
for in section G(h). all costs inenrred by the fund by reason of the
claim, including interest. administrative and adjudicative costs, and
attorney’s feex, Such an action may be commenced against any owner.
operator. or insuror, or against any other person who is linhle. pur-
suant to any law. to the compensated claimant or to the fund. for the
damages for which the compensation was paid.

SEC. 9. CLAIMS PROCEDURES.

(a) Ix Gexerar.—The Seeretary shall preseribe. and mav from
time to time amend. regulations for the filing. processing, settlement.
and adjudieation of claims under this Act. including uniform pro-
cedures and standards for the appraisal and settlement of claims
against the fund.

(b) Notirication.—The person in charge of a vessel or facility.
which is invelved in an incident, shall immediately notifv the Seere-
tary of the incident as soon as he has knowledge thereof. Notification
received pursuant to this subsection. or information abtained by the
exploitation of such notifieation. shall not be used against any such
person or his employer in any criminal action. other than an action
involving prosecution for perjury or for giving n false statement,

(¢) InEXTIFYING THE SoURCE oF AN IncipExT.—When the Secre-
tary receives information. pursuant to subsection (h) or otherwise. of
an incident. which involves a discharge of oil. the Seeretary <hall,
where possible—

(1) identify the souree of such discharge: and

(2) immediately natify the owner. operator. and insurer. of the
vessel or facility which'is the source of such discharge of such
identification.

(d) AbvermisEaeNTs.—(1) If the source of a dizcharee of oil. iden-
tificd by the Seeretary nnder subsection (¢). is n private vessel or
facility. then the awnci. operator, or insurer of such vessel or facility
shall. within 15 days after heing notified by the Seeretary of such
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‘s — ]ost (h:- R.ight-of-\\'a_\' against hunting,
cte.—Stip. 1.14.1.
Restore survey monuments, etc.—Stip. 1.16.2.
Take measures to protect health and safety;
abate hazards—Stip. 1.20.
Provide for environmental briefings—Stip.
23.1.
Remove waste—Stip 2.2.6.2.
Stabilize disturbed areas—Stip. 2.4.2.2.
Remove temporary fill ramps—Stip 2.4.3.2.
Seed and plant disturbed areas—Stip 2.4.4.1.
Dispose of excavated material—Stip. 2.4.5.
Provide for uninterrupted movement and safe
passage of fish—Stip. 2.5.1.1.
Screen pump intakes—Stip. 2.5.1.2.
Plug, stabilize abandoned water diversion
structures—Stip 2.5.1.3.
Construct levees, etc.—Stip. 2.5.1.4.
Construct new channels—Stip. 2.5.2.2.
Protect Fish Spawning Beds from sediment ;
| construct settling basins—Stip 2.5.2.3.
i; Repair damage to Fish Spawning Beds—Stip.

2.5.24. a

Assure big game passage—Stip. 2.5.4.1.

i Remove certain debris—Stip. 2.7.2.5.

Dispose of slash (where “otherwise di-
rected.”)—Stip. 2.7.2.8.

i Take certain mitigation measures—Stip.
2.8.1.

Restore disturbed areas—Stip. 2.12.1.

Stabilize slopes—Stip. 2.12.2.

Dispose of certain materials—Stip. 2.12.3,
Stip. 2.12.4.

Remove equipment and supplies—Stip. 2.12.5.

Clean up, repair, if Oil or other pollutant is
discharged—Stip. 2.14.4.

Inspect welds—Stip. 3.2.2.3.

Inspect Pipeline System construction—Stip.
3.2.24.

; Perform seismic monitoring—Stip. 3.4.2.3.

Construct stilling basins; stabilize pool sides—
Stip. 3.6.2.1.

Provide Oil spill containment structures—
Stip. 3.11.1, Stip. 3.11.2.

: 19. Liens

A. Each Permittee shall, with reasonable dili-
| gence, discharge any lien against Federal Lands

12
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“to pay or matiafy any judgment or
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arises out of or is connected In an )
mina-

construction, operation, maintenance or ter
tion of all or any part of the Pipeline System.

B. However, Permittees shall prevent the fore-
closure of any lien against any title, right, or inter-
est of the United States in said lands.

C. The foregoing provisions of this Section shall
not be construed to constitute the consent of the
United States to the creation of any lien against
Federal Lands or to be in derogation of any pro-
hibition or limitation with respect to such liens
that may now or hereafter exist.

20. Insolvency 5

If at any time there shall be filed by or
against any Permittee, or any guarantor fur-
nishing a guaranty in accordance with the provi-
sions of Section 15 hereof, in any court of com-
petent jurisdiction, a petition in bankruptcy or
insolvency or for reorganization or for the ap-
pointment of a receiver or trustee of all or a por-
tion of the Permittee’s or such guarantor’s
property, or if any Permittee, or any such
guarantor, makes an assignment for the benefit
of creditors or takes advantage of any insolvency
act, and, in the case of an involuntary proceed-
ing, within sixty (60) days after the initiation
of the proceeding the Permittee or such guaran-
tor fails to secure a discontinuance of the pro-
ceeding, the Secretary may, if the Secretary so
elects, at any time thereafter, declare such to be
a breach of this Agreement by the Permittee or,
in cases involving a guarantor, the Permittee for
which the guaranty was furnished.

21. Breach; Extent of Liability of Permittees

A. The liabilities and obligations of each Per-
mittee under this Agreement are joint and several
except that the liabilities and obligations of each
Permittee are several under the following Sec-
tions: 2.1 (Purpose of Grant; Limitation of Use
to Permittees), 3 (Transportation of Oil), 8 (Use
Charge for Right-of-Way), 12 (Reimbursement
of Department Expenses), 13.C (Damage to
United States Property; Repair, Replacement or
Claim for Damages), 14 (Indemnification of
United States), 15 (Guaranty), 18 (Right of the
United States to Perform), 19.A (Liens), 20
(Insolvency), 22 (Transfer), 32 (Release of
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: S l—‘ By lems than all of the
Permuttees (Agreements Among Permnttees) . 4.
(Access to Documents), 41 (Authority to Inter
Agreement), Stipulation 1.4 (Common Agent),
and Stipulation 1.10.1 (Completion of Use) ; pro-
vided, however, that as to any obligation to pay
money to the United States, each such Permittee
shall not be liable for any greater portion thereof
than an amount which is equal to the product of
the total obligation or liability when multiplied
by a fraction, the numerator thereof being the in-
dividual Permittee’s interest in the Right-of Way
at the time of the breach (such interest being ex-
pressed as a percentage for purposes of the nu-
merator), and the denominator therof being the
aggregate of all of the interests in the Right-of-
Way that were held by all of the Permittees at the
time the obligation becomes due and payable (the
aggregate of such interest being expressed as a
percentage for purposes of the denominator).

22. Transfer

A. Permittees, and each of them, shall not, with-
out obtaining the prior written consent of the
Secretary, Transfer in whole or in part any right,
title or interest in this Agreement or the Right-of-
Way. Any such Transfer other than with respect
to an Involuntary Passage of Title, without in
each instance obtaining the prior written consent
thereto of the Secretary, shall be absolutely void,
and, at the option of the Secretary, shall be
deemed to be a breach of this Agreement by each
Permittee so violating this Agreement.

B. Any Involuntary Passage of Title with re-
spect to any right, title or interest in this Agree-
ment. or the Right-of-Way that shall be attempted
or effected without in each instance obtaining the
prior written consent thereto of the Secretary
shall, to the extent permitted by law, be voidable
at the option of the Secretary, and, in addition, at
the option of the Secretary, shall be deemed to be
a breach of this Agreement by the affected Permit-
tee; provided, however, that nothing in this sub-
section shall be deemed to prohibit, or to limit in
any way, the exercise of any right or option of the
United States under Section 20 of this Agreement.

C. With respect to any Transfer that shall re-
late to this Agreement or the Right-of-Way, the
Transferor, the Transferee and the guarantor or
guarantors, if any, of the Transferee shall apply

conment to the Tmas-

fer by filing wath the Secrctary all documents or

other information that may be required by law or
reculation, this Agreement or any other agree-
ment, permit, or authorization of the United
States relating to the Pipeline System or any part
thereof and. upon request from the Secretary, such
other documents and information as may be rele-
vant to the Secretary’s determination.

D. Before the Secretary acts in connection with
an application for his consent with respect to the
Transfer of an interest in the Right-of-Way, the
Transferee shall demonstrate, to the satisfaction
of the Secretary, that the Transferee is capable of
performing all of the liabilities and obligations of
the Transferor relating to the interest to be trans-
ferred. In considering an application for such con-
sent, the Secretary shall make a determination, in
accordance with Section 28(j) of the Mineral
Leasing Act of 1920, as amended, concerning: (1)
the technical capability of the Transferee, and (2)
the financial capability of the Transferee, or of the
Transferee together with, if any, its proposed
guarantor or guarantors as approved by the Sec-
retary, to perform all of the liabilities and obliga-
tions of the Transferor relating to the interest to
be transferred.

E. In connection with any Transfer, the Secre-
tary may request the right to audit and/or in-
spect, in whole or in part, the pertinent books,
records, accounts, contracts, commitments, and
property of the Transferee and of the proposed
guarantor or guarantors, if any, of the Transferee,
at the sole expense of the Transferor, which ex-
pense shall be paid to the United States upon com-
pletion of the inspection and/or audit and before
the Secretary acts in connection with the applica-
tion for his consent to the Transfer. If any such
request. shall be refused such refusal shall be
deemed to be a sufficient reason for the Secretary to
withhold his consent to the pertinent Transfer.
The Transferee and its guarantor or guarantors,
if any, shall consent in writing to the provisions
of this subsection when applying for the consent
of the Secretary.

F. The Secretary, shall not unreasonably with-
hold his consent to any Transfer hereunder, but
may withhold or revoke his consent to any Trans-
fer if:

(1) At the time of, or before, the consumma-
tion of the Transfer, there shall have oc-
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EXHIBIT D

Stipulations for the Agreement and Grant of Right-of-Way

for the Trans-Alaska Pipeline
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ficer may impose such other requirements as he
deems necessary to protect aesthetic values.

2.11. Use of Explosives

2.11.1. Permittees shall submit a plan for use of
explosives, including but not limited to blasting
techniques, to the Authorized Oflicer in accord-
ance with Stipulation 1.7,

2.11.2. No blasting shall be done under water or
within one quarter (14) mile of streams or lakes
without a permit. from the Alaska Department of
Fish and Game, when such a permit is required
by State law or regulation.

2.12. Restoration

2.12.1. Areas disturbed by Permittees shall be
restored by Permittees to the satisfaction of the
Authorized Oflicer as stated in writing.

2.12.2. All cut and fill slopes shall be left in a
stable condition.

2.12.3. Materials from Access Roads, haul
ramps, berms, dikes, and other earthen structures
shall be disposed of as directed in writing by the
Authorized Officer.

2.124. Vegetation, overburden and other mate-
rials removed during clearing operations shall be
disposed of by Permittees in a manner approved
in writing by the Authorized Officer.

2.12.5. Upon completion of restoration, Permit-
tees shall immediately remove all equipment und
supplies from the site.

2.13. Reporting of Oil Discharges

2.13.1. A discharge of Oil by Permittees into or
upon the navigable waters of the United States,
adjoining shorelines, or into or upon the waters
of the contiguous zone in violation of the Federal
Water Pollution Control Act, as amended, 33
U.S.C. §1321 et seq. and the regulations issued
thereunder, or in violation of applicable laws of
the State of Alaska and regulations issued there-
under, is prohibited. Permittees shall give im-
mediate notice of any such discharge to: (1) the
Authorized Officer; and (2) such other Federal
and State officials as are required by law fo be
given such notice.

_ 2.132. Permittees shall give immediate notice
of any spill or leakage of Oil or other pollutant
from the Pipeline, the Valdez terminal facility,

_or any storage facility to: (1) the Authorized
Officer; and (2) such other Federal and State
officials as are required by law to be given such
notice. Any oral notice shall be confirmed in writ-
ing as soon as possible.

% D-14

2.14. Contingency Plans
2.14.1. It is the policy of the Department of the
Interior that there should be no discharge of Oil
or other pollutant into or upon lands or waters.
Permittees must. therefore recognize their prime
responsibility for the protection of the public and
environment from the effects of spillage.

2.14.2. Permittees shall submit. their contin-
geney plans to the Authorized Officer at least. one-
hundred and eighty (180) days prior to scheduled
start-up. The plans shall conform to this Stipula-
tion and the National Oil Hazardous Substances
Pollution Contingency P’lan, 36 F.R. 16215, August
20, 1971, and shall: (1) include provisions for Oil
Spill Control *; (2) specify that the action agen-
cies responsible for contingency plans in Alaska
shall be among the first. to be notified in the event
of any Pipeline System failure resulting in an Oil
spill; (3) provide for immediate corrective action
including Oil Spill Control and restoration of
the affected resource; (4) provide that the Au-
thorized Officer shall approve any materials or
devices used for Oil Spill Control and shall ap-
prove any disposal sites or techniques selected to
handle oily matter; and (5) include separate and
specific techniques and schedules for cleanup of
Oil spills on land, lakes, rivers and streams, sea.
and estuaries.

2.14.3. Prior to Pipeline start-up, such plans
shall be approved in writing by the Authorized
Officer, and Permittees shall demonstrate their
capability and readiness to execute the plans. Per-
mittees shall update as appropriate the plans and
methods of implementation thereof, which shall
be submitted annually to the Authorized Officer
for his written approval.

2.14.4. If during any phase of the construction,
operation, maintenance or termination of the Pipe-
line, any Oil or other pollutant should be dis-
charged from the Pipeline System, the control
and total removal, disposal and cleaning up of
such Oil or other pollutant, wherever found, shall

_be the responsibility of Permittees, regardless of

fault. Upon failure of Permittees to control, dis-
pose of, or clean up such discharge, the Author-
ized Officer may take such measures as he deems
necessary to control and clean up the discharge

1 As used in this Stipulation 2.14.2,
defined as: (1) detection of the spill; (2) location of the
spill; (8) confinement of the spill; and (4) cleanup of the
spill.

OI1 Spill Control is
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~ at the full expense of Permittees. Such action by

the Authorized Officer shall not relieve Permittees
of any responsibility as provided herein.

3. TECHNICAL

3.1. General

3.1.1. The following standards shall be complied
with in design, construction, operation and termi-
nation of the Pipeline System.

3.2. Pipeline System Standards

3.2.1. General Standards

3.2.1.1. All design, material and construction,
operation, maintenance and termination practices
employed in the Pipeline System shall be in ac-
cordance with safé and proven engineering prac-
tice and shall meet or exceed the following
standards:

(1) U.S.A. Standard Code for Pressure Pip-
ing, ANSI B 314, “Liquid Petroleum
Transportation Piping System.”

(2) Department of Transportation Regula-
tions, 49 CFR, Part 195, “Transportation
of Ligiuds by Pipeline.”

(3) ASME Gas Piping Standard Committee,
15 Dec. 1970: “Guide for Gas Transmis-

* sion and Distribution Piping System.”
(4) Department of Transportation Regula-
tions, 49 CFR, Part 192, “Transportation
.. of Natural and Other Gas by Pipelines:
Minimum Federal Safety Standards.”
3.2.1.2. Requirements in addition to those set
forth in the above minimum standards may be
imposed by the Authorized Officer as necessary to
reflect the impact of subarctic and arctic environ-
ments. If any standard contains a provision which
is inconsistent with a provision in another stand-
ard, the more stringent shall apply.
3.2.2. Special Standards

3.2.2.1. The design shall also provide for re- -

motely controlled shutoff valves at each pump sta-
tion; remotely controlled mainline block valves
(intended to control spills) ; and additional valves
located with the best judgment regarding wildlife
habitat, fish habitat, and potentially hazardous
areas.

32.2.2. All practicable means shall be utilized
to minimize injury to the ground organic layer.

3.2.2.3. Radiographic inspection of all main line
girth welds and pressure testing of the Pipeline
shall be conducted by Permittees prior to placing
the system in operation.

3224. Permittees shall provide for continuous
inspection of Pipeline System construction to en-
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sure compliance with the approved design specifi-
cations and these Stipulations.

3.2.2.5. Welder qualification tests shall be by
destructive means, except that operators of auto-
matic welding equipment for girth welding of
tank seams shall be tested by radiography in ac-
cordance with ASME Boiler and Pressure Vessel
Code, Section 9, Subsection Q-21(b).

3.2.2.6. Lightning protection shall conform to
the requirements of ANSI C5.1—1969, “Lightning
Protection Code—1968.”

3.2.3. Standards for Access Roads

3.2.3.1. Design, materials and construction prac-
tices employed for Access Roads shall be in ac-
cordance with safe and proven engineering prac-
tice and in accordance with the principles of con-
struction for secondary roads for the subarctic
and arctic environments.

3.2.3.2. Permittees shall submit a layout of each
proposed Access Road for approval by the Author-
ized Officer in accordance with Stipulation 1.7.

3.2.3.3. Access Roads shall be constructed to
widths suitable for safe operation of equipment

~at the travel speeds proposed by Permittees.

3.2.34. The maximum allowable grade shall be
12 percent unless otherwise approved in writing
by the Authorized Officer.

3.3. Construction Mode Requirements

3.3.1. The selection of the Construction Mode
(elevated or buried) shall be governed by the fol-
lowing criteria: (1) There shall be an unobstructed
air space of at least two feet between the pipe and

ground surface; or (2) There shall be no greater
heat transfer from the pipe to the ground than

results from the use of an unobstructed air space
of at least two (2) feet between the pipe and
ground surface; or (3) Below the level of the pipe
axis the ground shall consist of competent bed-
rock, soil naturally devoid of permafrost, or if
frozen, of Thaw-Stable Sand and Gravel.? Above
the level of the pipe axis other materials may be
present but it must be shown that they will remain
stable under all credible conditions; or (4) Results
of a detailed field exploration program and anal-
ysis indicate that pipe rupture and major terrain

* Thaw-Stable Sand and Gravel is defined as material
meeting the following requirements: (a) Material lies
within the classes GW, GP, SW, and SP, (Unified Soil
Classification) but with up to 6% by weight passing the
#200 U.S. standard sieve; if an inorganic granular soil
contains more than 69 fines than the #200 sieve, its
thaw-stability must be justified. (b) There is no excess
(segregated or massive) ice. (¢) Thawing of the material

in gitu will not result in excess pore-pressure. 7
syt NN s o M
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. ‘ or their respmective arents, emnlovees, con-
tractors or subcontractors (at any tier) ,:.shall fail or ?efuse
to perform any action required by this Lease or by the Pinpe-
line Coordinator under this Lease, the State shall have the
right, but not the obligation, to perform any or all of such
actions at the sole expense of Lessees. Prior to deliverv of
any such demand, the Pipeline Coordinator shall confer with
the Lessees, if practicable to do so, regardins the required
action or actions that are included in the demand. The Tipe-
line Coordinator shall submit to Lessees a statement of the
expenses incurred by the State during the precediny auarter
in the performance by the State of any required action and
the amount shown to be due on each such statement shall bhe
paid by Lessees. Lessees may dispute whether the work involved
was justified and the reasonableness of the specifications
for, and the cost of, such work.

20. Breach; Extent of Liabilitv of Lessees

The liabilities and obligations of each lessee under
this Lease are joint and several, except that the liabilities
and obligations of each Lessee are several under the following
sections: :

Section  Grant of Right-of;Wavﬁ
Duration of Right-of-Wav
Rental

x
2
3

-4 Cormmon Carrier
5 Interchange of 0il
6

Books, Accounts and Records; Access
to Property and Records

7 Connections for Deliverv

8 Connections for State-Owned 0il

9 Compliance with State lLaws and with
Regulations and Orders of the Alaska

Pipeline Commission

10 Damage or Nestruction of Leasehold or
Other Property

11 Transfer, Assignment, or other Dismosition

12 Appointment of Agent for Service of
Process
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13 Indemnification of the State; Liabili-
ties or Damages Arising where there is
Concurrent Use

14 Liability and Property Damage Insurance,
Security, Undertaking or Guaranty

15 Lands Condemned under AS 38.35.130

18 Heimbursement of State Expenses

19 Right of the State to Perform

22 Duty of Lessees to Prevent or Abate

28 Local Hire

29 Release of Right-of-VWay

30 Forfeiture of Lease

31 Agreements among Lessees

35 Remedies Cumulative; Equitable Relief

. 39 Authority to Enter Agreements

42 Binding Effect of Covenants

Stipulation 1.4

Stipulation 1.10.1
Prnv*ded,'howevér, that as to any obligation to pay money to the
State, each Lessee shall not be liable for any greater portion
thereof than the amount of the total 1liability multiplied times
the percentage of its undivided interest in the Right-of-Way
at the times the liability was incurred.

21. Valdez Terminal Facility

Lessees shall afford representatives of the United
States Department of the Interior full and free access at all
times to the Valdez Terminal site for the purpose of enforcing
the stipulations of the United States Department of the
Interior at the facility.

22. Duty of Lessees to Prevent or Abate

a. Lessees shall prevent or, if the procedure,
activity, event or conditlon already exists or has occurred,
shall abate, as completely as practicable, using the best
practicable technology available, any physical or mechanical
procedure, activity, event or condition, existing or occurring

at any time (1) that is susceptible to prevention or abatement;

-16- EXHIBIT NO. g %
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¥ to: (1) _
¥ officials as are required by law to be given such notice. Any oral
’ notice shall be confirmed in writing as soon as possible.

the Pipeline Coordinator; and (2) such State and Federal

2.14. Contingency Plans

2.14.1. It is the policy of the Department of Natural Resources
that there should be no discharge of 0il or other pollutant into or
upon lands or waters of the State. Lessees must therefore recog-
nize their prime responsibility for the protection of the public

. and environment from the effects of spillage.

2.14.2. Lessees shall submit their contingency plans to the
Pipeline Coordinator at least one hundred eighty (180) days prior
to scheduled start-up. The plans shall conform to this Stipulation
and shall: (1) include provisions for 0il Spill Control 1/; (2) spec-
ify that the action agencies responsible for contingency plans in
Alaska shall be among the first to be notified in the event of any
Pipeline failure resulting in an 0il spill; (3) provide for immed-
iate corrective action including 0il Spill Control and restoration
of the affected resource; (4) provide that the Pipeline Coordinator
shall approve any materials or devices used for 0il Spill Control
and shall approve any disposal sites or techniques selected to han-
dle oily matter; and (5) include separate and specific techniques
and schedules for cleanup of 0il spills on land, lakes, rivers and

streams, sea, and estuaries.
3

2.14.3. Prior to Pipeline start-up, such plans shall be
approved in writing by the Pipeline Coordinator, and Lessees shall
demonstrate their capability and readiness to execute the plans.
Lessees shall update as appropriate the plans and methods of imple--
mentation thereof, which shall be submitted annually to the Pipe-
line Coordinator for his written approval.

2.14.4. If during any phase of the construction, operation,
maintenance or Termination of the Pipeline, any 0il or other pollu-
tant should be discharged from the Pipeline, the Valdez terminal
facility, or any storage or refueling facility or equipment, the
control and total removal, disposal and cleaning up of such 0il or
other pollutant, wherever found, shall be the responsibility of
Lessees, regardless of fault. Upon failure of Lessees to control,
dispose of, or clean up such discharge, the Pipeline Coordinator may
take measures as he deems necessary to control and clean up the dis-
charge at the full expense of Lessees. Such action by the Pipeline
Coordinator shall not relieve Lessees of any responsibility as

provided herein.

1/ 0il Spill Control is defined as (1) detection of the spill,
(2) location of the spill, (3) confinement of the spill, and
(4) cleanup of the spill.

g
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ALYESKA PIPELINE SERVICE COMPANY
OIL SPILL CONTINGENCY PLAN
GENERAL PROVISIONS

100 INTRODUCTION
The Alyeska Pipeline Service Company has prepared Oil Spill Contingency Plans which include:

48-Inch pipeline from Pump Station | to the Valdez Terminal, including associated mainline pump
stations and facilities.

Crude Oil Storage and other terminal facilities at Port Valdez. x

Prince William Sound, including Valdez Arm.

A training program for personnel will be carried out, including periodic practice drills. The Plan will be reviewed
at least annually to consider improvements developed during training and practice sessions, as well as to
incorporate new techniques and equipment proven to be worthwhile in the industry.

101 PURPOSE

The objective of the Alyeska Oil Spill Contingency Plan is to minimize damage to environment and assure the
safety of the public and employees in the event of an oil spill from company facilities. To accomplish these
objectives, the resources of Alyeska Pipeline Service Company are organized in a preplanned manner to ensure
rapid and effective response to any oil spill emergency. This manual outlines the techniques which will be in
accordance with state-of-the-art oil spill cleanup technology.

102 ALYESKA POLICY

Itis the policy of the eight owner companies, constituting the Permittees under the Federal Right-of-Way Grant
and the Lessees under the State Right-of-Way Lease and represented by their agent, Alyeska Pipeline Service
Company, to take every reasonable action to prevent oil spills and, if they occur, to minimize environmental
damage. Alyeska will comply with relevant pollution laws for the protection and conservation of environmental
resources.

Alyeska policy shall comply with Alaska Statute Title 46, and 18 AAC 75, and the National Oil and Hazardous
Substances Pollution Contingency Plan, and any revisions thereof, as issued by the Council on Environmental
Quality (CEQ) under the authority of the Federal Water Control Act, as amended (Public Law 92-500). Alyeska
Policy and these plans are intended to be written and executed so as to comply with the Grant and Agreement of
Right-of-Way and the Right-of-Way lease with the United States of America and the State of Alaslfa,
respectively. Alyeska Pipeline Service Company will ensure the National Contingency plan is followed during
any spill event.

Alyeska employees and contractor personnel are expected to take all precautions to prevent oil spills anq are to
reportimmediately to their supervisors if they observe any oil spill, regardless of size. Failure to report spll'ls and
acts of negligence which result in oil spills by employees or contractors will be cause for disciplinary action or
discharge.

Alyeska Pipeline and Terminal Superintendents will be directly responsible for adopting every reasonable
measure for the protection and conservation of land, vegetation, wildlife, air and water resources along thg
pipeline corridor and impacted areas. Alyeska will maintain full responsibility and control in the event of an oil
spill unless a government agency specifically notifies Alyeska they have assumed responsibility and control.
Mutual coordination will be maintained at all levels.




‘.uuu- an Enviconmental Protection Department to support the Pipeline and Terminal

endents and to advise, coordinate and implement resources protection and conservation activities. That

Supcrint 5 e : ;
department is also responsible for ensuring that training is effectively conducted and that the updated plans

include the most recent information available.

Every effort shall be made to enhance communication and understanding with civic groups, conservation
organizations, universities and the general public through publications, speakers, exhibits, technical
demonstrations and the news media.
Alyeska Pipeline Service Company has designed the Trans-Alaska Pipeline System for zero spillage. However,
in order to be prepared for rapid and effective response should any spillage occur, the General Provisions, The
Valdez Terminal, Prince William Sound and the Pipeline Section Plans have been prepared to:

Ensure rapid and accurate detection and location of oil spillage.

Detail specific operational procedures to minimize spill volume.

Provide for containment and cleanup procedures to minimize spread of spill.

Outline effective cleanup, rehabilitation and restoration procedures for affected areas.

Furnish public safety and notification procedures.

Specify procedures for notification and cooperation with applicable government authorities.

Containment and Cleanup

The containment and cleanup of oil spills along the Trans-Alaska Pipeline System, at Port Valdez and in Prince
William Sound will be given priority to prevent and/or minimize the amount of oil reaching-sensitive areas.

Chemical Treatment

Dispersants will not be used without prior consultation and approval from the State of Alaska, Department of
Environmental Conservation and appropriate federal agencies. Alyeska’s policy will be to follow the restrictions
on the use of dispersants for oil spill control as given in the National Oil and Hazardous Substances Pollution
Contingency Plan (July, 1982 and any revisions thereof). Specifically, dispersants will be utilized only when their
use will:

Prevent or substantially reduce hazard to human life or substantial hazard of fire to property.

Prevent or substantially reduce hazards to any major element of the populations of vulnerable species of
waterfowl, wildlife and vegetation.

Result in the least overall environmental damage by expediting cleanup.
Personnel Training, Emergency Drills and Field Exercises

Regularly scheduled training programs will be conducted to ensure that all personnel assigned to the Oil Spill
Task Force are thoroughly familiar with their duties and the operation of oil spill contingency equipment.

Training and instruction of Oil Spill Task Force personnel, including frequent drills, will be carried out at the
Anchorage Headquarters, Pump Stations, and Valdez Terminal to maintain maximum familiarity with all
aspects of the Oil Spill Contingency plans. The objectives of this training program are:

1-2 e g
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' ossurt‘ tha Al)sk personnel are ready for effective handling of foreseeable oil spill emergencies.
To maintain the Plans as fully operable working documents.

To inform Task Force team members of their respective duties and communications procedures.

To ensure familiarity with the use of all equipment. n
To update the Plans to reflect state-of-the-art capability.

To modify Plans in the light of information gained from the field exercises and actual experiences.

Full-scale, company-wide field exercises will be held at least once per year to insure overall readiness for response P
to large-scale oil spills and to assure that communications will be rapid and effective.

Liability, Authority and Responsibility

Alyeska Pipeline Service Company and the Owner Companies recognize and assume the liabilities and
responsibilities imposed upon them under the various federal and state statutes and regulations, the Federal
Right-of-Way, the State Right-of-Way Lease and the applicable stipulations incorporated therein. It is to be
noted that cleanup operations within the areas of liability and the responsibility so imposed will be conducted by
Alyeska as Agent for the Owner Companies and will be conducted in such a manner as to not require assumption
of control of such cleanup operations by federal or state officials under the applicable statutes, regulations,
agreements or stipulations.
Summarily, Alyeska will direct cleanup operations of spills resulting from:
Trans-Alaska Pipeline operations, including spills within the Right-of-Way or related facilities under the
ownership or control of Alyeska or the Owners.

Marine Terminal At Valdez.

Operation, involving tankers carrying or destined to carry crude oil transported through the Trans-Alaska
Pipeline System, occurring at the Valdez Terminal, in Port Valdez, Valdez Arm or Prince William Sound.

Alyeska Pipeline Service Company will not assume direction of cleanup operations of oil spills ocurring at or
from facilities operated by parties not directly involved with the Trans-Alaska Pipeline System, or spills of
unknown origin. However, upon becoming aware of such spill(s), Alyeska will promptly notify the proper
government agencies of the spill and promptly enter into cleanup operations of spill(s) of other parties of those of
unknown origin if the person or agency responsible: a) requests assistance in the undertaking of the cleanup
operation, b) guarantees all costs, and c) retains direction of the cleanup operations.

Regardless of the source of the spill, however, none of the above instructions will be understood to preclude
Alyeska personnel from taking any containment actions necessary to prevent oil from entering a stream, an
environmentally sensitive area or a potential hazardous area when, in the opinion of the Supervisor on the scene,
such action is necessary to protect the public interest.

In the event of a third party chemical spill and Alyeska personnel are requested to assist, the Safety Director
should be notified to contact the Chemical Transportation Emergency Center (CHEMTREC) in Washington,
D.C. CHEMTREC provides a 24-hour, collect call service (202-483-7616) to provide advice for those at the scene
of emergencies, then promptly contacts the shipper of the chemical involved for more detailed assistance and

appropriate follow-up.
Notifying Government Agencies
All oil spills will be reported to the following federal and state agencies:

Alaska State Department of Environmental Conservation (ADEC)

1-3 proe_ 4 0fix .
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Federal Branch of Pipeline Monitoning (BLM)
Alaska State Department of Natural Resources (DNR)
United States Coast Guard (spills in waters of the United States) (USGS)

Spills of 50 barrels or more from the pipeline and pipeline accidents will also be reported to the United States
Department of Transportation, Office of Pipeline Safety.

Paragraph 400 gives details of reporting procedures.
Participation and Assistance

Alyeska Pipeline Service Company will encourage and participate in efforts to form cooperatives to which the,
proper government agency may direct requests for assistance in cleaning up oil spills of unidentified origin or

those declared to be inadequately handled. This assistance may take the form of research and development,

advisory and training activities, furnishing of equipment and materials, and actual cleanup of such spills.

Oil Spill Prevention

Prevention of oil spills is a prime objective in the design and operation of the Trans-Alaska Pipeline System. To
assist in accomplishing this objective, Alyeska personnel will periodically:

Review Operating Procedures — All pipeline-operating procedures will be critically reviewed with respect
to the prevention of oil spills.

Conduct Inspection of Pipeline Facilities — All pipeline facilities will be inspected periodically to
determine potential sources of oil spills and remedial measures to be taken when necessary.

Train Personnel — Pipeline and Terminal operating personnel will participate in formal training sessions
to ensure complete familiarity with pipeline facilities, operating procedures, and contingency response
procedures and equipment.

Design of New Facilities — Implementation of new facilities and improvement of existing facilities will be
examined from an oil spill viewpoint.

103 CONCEPT OF PLAN

The Alyeska Oil Spill Contingency Plan consists of the General Provisions, Valdez Terminal Plan, Prince
William Sound Plan and 12 Section Plans. These Section Plans delineate specific response actions for spills
detected between pump stations, including Contingency Area Plans within each section which give response
actions for pipeline spills within specific drainages. The Valdez Marine Terminal Plan delineates specific
response actions for spills detected at the Valdez Terminal and/ or Port Valdez. The Prince William Sound Plan
delineates specific response actions for spills in Prince William Sound, including Valdez Arm.

This manual covers the General Provisions common to each Section Plan, the Valdez Terminal Plan and the
Prince William Sound Plan. The Section Plans contain specific information relevant to the individual Sections.
A Section may contain one or more Contingency Area further divided into segments representative of specific
drainage characteristics within the Contingency Area. The pump stations and any other permanently connected
facility to the pipeline are also covered in the Section Plans. The Valdez Terminal Plan and Prince William
Sound Plan contain specific information relevant to the areas covered in the individual plans.

Alyeska’s Oil Spill Contingency Plan has been prepared for distribution to supervisory, operating, contractor
and agency personnel. The Plan defines, as clearly as possible, specific immediate response actions to:

Alert specific supervisory personnel assigned responsibility for actions.

ExHuziT MO. ?
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TANKER SPILL PREVENTION AND RESPONSE
PLAN FOR PRINCE WILLIAM SOUND

100 INTRODUCTION

Alaska law requires each tank vessel ("tanker” or "vessel") loading oil at the Valdez Marine Termi
(‘Terminal") to have a vessel Qil Spil Contingency Plan approved by the Alaska Department
Environmental Conservation (ADEC). This Tanker Spill Prevention and Response Plan for Prince Willic
Sound (“Plan") has been designed and developed to be included in such oil spill contingency pla:
Alyeska will offer to provide initial oil spill response services as described in this Plan as a spill respon
contractor to owners, operators or charterers of such vessels to assist them in meeting their contingen
plan obligations. It is anticipated that ADEC will require such owners, operators or charterers to include
or part of this Tanker Plan in the contingency plans that they submit to ADEC for approval.

101 SCOFE

As defined herein, this Plan covers oil discharges from vessels calling at the Terminal (hereinafter *spill
whose owners, operators or charterers have entered into a contract with Alyeska to provide oil s
response services in accordance with this Plan ("contracting vessel"). All spills that originate in the P
Area as defined below, or that originate outside the Plan Area and progress or threaten to progress into t
Plan Area, will be covered. If a spill occurs in the Plan Area, the Plan will continue to apply should the s
progress outside the Plan Area to anywhere in Alaska state waters or lands. In this document "Plan Are
means (a) Prince William Sound, defined as the area described in 18 AAC § 75.700(6); and (b) state wat«
outside and adjacent to the entrance to Prince William Sound located between (i) a line drawn due sot
from Point Whitshed on the Alaska mainland at position 60° 26' 7°N, 145° 52' 7"W to the three-mile limit
state waters and (ii) a line drawn due south from a point on the western end of Montague Island at posit!
59° 50' 2"N, 147° 54' 4"W to the three mile limit for state waters.

102 PURPOSE AND SUMMARY

The purpose of this Plan is to define the organization, strategies, equipment and manpower for oil s
prevention, p'reparat'\on and initial oR spil response in the Plan Area. This Plan incomorates the Incic:
Command System (ICS), covering the entire range of response actisties, from intial comainmert z

recovery strategies to near-shore protection. on-shore cleanup. and waste disposal.
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RICHARD F. GERRY
BIXBY, COWAN & GERRY SEP 1 01990
Attorneys at Law
705 Second Avenue UNITED »i UiSiniCl COURT
Cordova, AK 99574 DI OF ALASKA
AKPLD/9963 W skl i

Attorneys for Plaintiff

Honorable H. Russel Holland

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

No. A89-095 Civil
(Consolidated)

IN RE:

EXXON VALDEZ
P-277’S REPLY MEMORANDA
IN SUPPORT OF MOTION
FOR CONSIDERATION OF
SUPPLEMENTAL AUTHORITY

This Document Relates to:

All Cases

N Nt N S S N S S

P-277 responds briefly to class action proponent’s
opposition to their motion for consideration of supplemental
authority. Rule 77(n) of the Alaska Rules of Court expressly
addresses citation of supplemental authority. As the motion for
a b(1) class affects plaintiff’s presently before this court, it
is appropriate that supplemental authority be brought to the
Federal Court’s attention, as well as the State Court’s.
Plaintiff P-277 has complied with Alaska Rules of Court, Rule

77 (n) in submitting supplemental authority
rif
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without argument or explanation. Plaintiff would be remiss in
its obligations to the court had P-277 not brought this newly
discovered pertinent authority to the court’s attention.

DATED: September z , 1990 CASEY, GERRY, CASEY, WESTBROOK,
REED & HUGHES

Byzgﬁ/ww( 0 PR

RIJHARD F. GERRY
Attorneys for Plaintiff
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UNITED STATES DISTRICT COURT «

FOR THE DISTRICT OF ALASKA

IN RE ) CASE NO. A89-095 Civil
) (Consolidated)
EXXON VALDEZ OIL SPILL )
LITIGATION, )
)
)

RE: ALL CASES

AFFIDAVIT OF SERVICE
STATE OF ALASKA )

) ss.
THIRD JUDICIAL DISTRICT )

Anne E. Howard, upon ocath, deposes and states:

1. That I am employed in the law office of Casey, Gerry,
Casey, Westbrook, Reed & Hughes.

2. That service of the following has been made upon quyd
Benton Miller, Sonosky, Chambers, Sachse & Miller, 900 West

Fifth Avenue, Suite 700, Anchorage, Alaska 99501 as

plaintiffs’ liaison counsel pursuant to the Court’s Master
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Service List dated July 24, 1990 and Douglas Serdehely, Bogle &
Gates, 1031 W. 4th Avenue, Suite 600, Anchorage, Alaska 99501,
as defendants’ liaison counsel pursuant to the Court’s Master
Service List dated July 24, 1990 via Federal Express, postage
prepaid.

DOCUMENT SERVED:

P-277’s Reply Memorandum in Support of Motion for
Consideration of Supplemental Authority

_}41 LA { //\”(L\/" 4 ((

Anne E. Howard

SUBSCRIBED and SWORN to before me this 2 day of
September, 1990.

State of California. My
Commission expires: /QL!??%%B

AR DrANA K. KHOURY ¢ ﬂﬁm P NA
o yﬁwnmmpumm-ummﬁmﬁ otary Public in and forj/the
\ X \',’I . gprony 1

OFFICIAL SEAL

LA DIANA M. KHOURY

8.7 NOTARY PUBLIC - CALIFORNIA
y SAN DIEGO COUNTY

My comm. expires DEC 19, 1993
WVWV\NVM-./.
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[TED STATES DISTRICT COU
" DISTRICT OF ALASKA »
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

In re
No. A89-095 Civil
the EXXON VALDEZ
(Consolidated)

N N N N

ORDER NO. 28
Granting P-277's Motion
to Consider Supplemental Authority
Plaintiff P-277 filed a motion for the court to
consider a document entitled: "Do Class Actions in Mass Toxic
Torts Mix?", as supplemental authority for P-277's opposition to
the motion for class certification. The class action plaintiffs
objected that the filing was not authorized by the rules and is

patently unfair. P-277 filed a reply.

The motion is granted.
DATED at Anchorage, Alaska, this may of Septe

1990.

cc: D. Ruskin
. Miller
Q ~D. Serdahely

United States District Judge

ORDER NO. 28 x|
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UNITED Si1Aic§ ON1ICT GOURT
DISTRICMOE ALASKA
Douglas J. Serdahely R iy Deputy

Bogle & Gates

1031 West 4th Avenue, Suite 600
Anchorage, Alaska 99501

(907) 276-4557

Attorneys for Defendant
Exxon Shipping Company (D-2)

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

In re

Case No. A89-095 Civil
the EXXON VALDEZ

(Consolidated)

e e Nt N N

RE: ALL CASES

NOTICE OF FILING OF WRITTEN AGREEMENT
BETWEEN EXXON SHIPPING COMPANY (D-2) AND THE
TRANS~-ALASKA PIPELINE LIABILITY FUND (D-4)

This Court entered an order dated September 13, 1990
establishing a supplemental briefing schedule to allow plaintiffs;
and defendants an opportunity to indicate whether they concur with
the Court's conclusions announced in the order. In order to
facilitate the discussion of pertinent issues in the briefs,

defendant Exxon Shipping Company hereby gives notice to both the

BOGLE& GATES

Suite 600 NOTICE OF FILING -1-

1031 West 4th Avenue WRITTEN AGREEMENT
Anchorage, AK 99501

{407) 2764557

v
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BoGLE& GATES

Suite 600

131 West 4th Avenue
Anchorage, AK 99501
(907) 276-4557

Court and counsel of the existing agreement between Exxon Shipping

Company and the Trans-Alaska Pipeline Liability Fund.

the agreement is attached.
Dated at Anchorage,

1990.

NOTICE OF FILING
WRITTEN AGREEMENT

A copy of

Alaska this 25th day of September,

BOGLE & GATES

Attorneys for Defendant
Exxon Shipping Company (D-2)

o Do Jo L]

las

Serdahely
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AGREEMENT BETWEEN EXXON SHIPPING CCMPANY

AND THE TRANS-ALASKA PIPELINE CLIABILITY FUND

This Aqreement is made between Exxon Shipping Company
(hereinbelow referred to as "ESC") and the Trans-Alaska Pipe-

line Liability Fund (hereinbelow referred to as the "Fund"),
WITNESSETH:

WHEREAS, ESC and the Fund desire to discharge in an
expeditious and reasonable manner their obligations pursuant to
the Trans-Alaska Pipeline Authorization Act (hereinbelow
referred to as the "Act") with respect to claims for damages

caused by the EXXON VALDEZ oil spill of March 24, 1989; and

WHEREAS, pursuant to the Act, up to $100 million is
to be made available to pay claims allowable under the Act
(hereinbelow referred to as "Allowable Claims"), with respect
to which ESC, as owner and gperator of the EXXON VALDEZ, is
liable for $14 million and the Fund is liable for claims in

excess of that amount; and

WHEREAS, ESC has established several claims-handling
offices in Alaska, which already have made payments on claims;

and

Ql3¢AGMO2IBESS 060989



WHEREAS, it is anticipated thaéf;llowable Claims in
excess of $14 million will be filed as a result of the
March 24, 1989 oil spill; and ESC has so informed the Fund and
maintains that the Fund should remain respohsible for Allowable
Claims in excess of $14 million; and ESC desires to handle
claims and to make.certain payments to claimants for damages

arising from said oil spill; and

WHEREAS, the Fund is prepared to fulfill its obliga-
tioﬂs under the Act but, because it has determined that the
total of Allowable Claims may exceed $100 million, it will be
necessary, pursuant to 43 C.F.R. Section 29.7(c), for the Fund
to withhold payments on Allowable Claims for a period of 24
months 8o that claims will be proportionately reduced prior to

payment; and

WHEREAS, ESC and the Fund desire to coordinate the
resolution of claims and to avoid any significant disruption of
and delay in the handling and payment of Allowable Claims with-

out waiting for expiration of the 2i-month period;

NOW, THEREFORE, in consideration of the mutual cove-
nants herein contained and intending to be legally bound

hereby, ESC and the Fund agree as follows:

0131AGMO02I8E89 0609089



L. DEFINITIONS (’

Unless otherwise expressly defined herein by the
phrase "(hereinbelow referred to as)," all terms shall have the
same meanings as .in the Act or in the regulations implementing
the Act, 43 C.F.R. Part 29, effective March 7, 1988

(hereinbelow referred to as the "Implementing Regulations”).

II. CLAIMS HANDLING BY ESC

A. The personnel presently handling claims on
behalf of ESC, including Exxon Risk Management personnel, ESC-
shareholder representatives and employees of Crawford & Com-

pany, (hereinbelow referred to as "Claims Personnel®) shall
| continue to administer all claims, and ESC shall have sole
responsibility for the evaluation, payment or rejection of such
claims, subject to the Fund's right to evaluate independently
all claims submitted to it pursuant té.the Act and pursuant to
Sections III and IV of this Agreement. ESC shall notify the
Fund from time to time of tﬁe identity of the Claims Personnel
responsible for supervising claims handling. The Claims Per-
sonnel shall administer all claims in conformity with the
claims-handling requirements of Section 29.9 of the Implement-
ing Regulations and the Procedures for Settling Claims attached
hereto as Exhibit ! (hereinbelow referred to as "Procedures for

Settling Claims"). The Claims Personnel shall also display and

013;AGH02208809 060989



make availa..e for distribution in eacﬂ(:laims office an expla-
nation generally in the form set forth in Exhibit I attached
hereto. ESC shall bear the entire cost of such Claims

Personnel.

B, Until $14 million in payments have been made on
Allowable Claims, the Claimg Personnel shall administer all
claims on behalf of ESC, Once the Fund confirms that $14 mil-
lion has been paid, or has been acknowledged by ESC as payable,
on Allowable Claims, and subject to the provisions of
Section IV hereinbelow concerning claims against the Fund, the
Claims Personnel shall administer all claims in lieu of the
Fund and ESC shall make payments in lieu of the Fund on Allow-
able Claims without regard to the proportionate reduction that
would have been required to be made by the Fund pursuant to the
Act and the Implementing Regulations. The Claims Personnel and
ESC,‘respectively, shall continue to provide such administra-
tion in lieu of the Fund and to make such payments in lieu of
the Fund until all claims submitted within the 24-month period
set forth in the Implementing Regulations for submission of
claims pursuant to the Act (hereinbelow referred to as the
"Submission Period") have been administered or until termina-
tion of claims handling pursuant to Section VI hereinbelow,
whichever occurs first. ESC shall promptly notify the Fund in

writing when all claims submitted to it within the Submission
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Period have been administered. Nothing contained herein shall
limit the right of ESC to utilize the services of the Claims

Personnel to administer any claims on its behalf at any time.

C. ESC and the Fund shall confer prior to the issu-~
ance by either party of any public statements or representa-
tions concerning the administration of claims in lieu of the
Fund, including advertisements required by the Implementing
Regulations, provided that the Fund may publish and distributé%ij
n&tice in the general form and content attached hereto as B

Exhibit 11I.

D. Nothing in this Agreement is intended to create

any agency relationship between the Fund and ESC.

111, AUDIT AND REVIEW OF CLAIMS BY THE FUND

A. Once $14 million has been paid, or has been
acknowledged by ESC asg payable, on claims administered by the
Claims Personnel and until termination of c¢laims handling under
Paragraph B of Section 1! hereinabove, ESC shall reproduce for
the Fund's review, on a reasonable basis, all information and
documents in the hard-copy claims files assembled by the Claims
Personnel in the handling of any claims on which a payment
determination has been made. In addition, ESC shall provide

the Fund periodically (on a daily basis insofar as practicable)
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with a com{icer diskette in a mutually(:greeable format which
shall contain the following information: Claimant name,
adjuster code, c¢laim number, claim type, date of claim, social
security or federal tax-identification number, claimant address
énd telephone number, claimant demand, fishing permit numbers
(if appropriate); fishing areas (if appropriate), and the
amount and date of payment, if any, made by ESC, and any other
information mutually determined by the parties to be included.
On a monthly basis the Fund shall provide ESC with an evalua-
tion (including the possible evaluation that further informa-
tion is required) of each claim paid by ESC and identified on
the claims listings during the prior month and for which a capy

of the hard-copy claims file has been provided to the Fund.

B. The Fund shall initially audit and review such
information and documents in order to confirm that $14 million
has been paid or is payable by ESC on Allowable Claims. There-
after, the fund shall audit and review the information and doc-

uments provided to it by EéC, as it deems appropriate.
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2LAIMS AGAINST THE FUND

A. ESC shall have the élaims Personnel administer
claims in lieu of the Fund and shall make payments in lieu of
the Fund on Allowable Claims under Section Il hereinabove so
that persons submitting claims may continue to have their
claims evaluated and, as appropriate, paid without waiting for
expiration of the Submission Period. To the extent that claims
have been processed in conformity with Section 29.9 of the |
Implementing Requlations and the Procedures for Settling

Claims, including the obtaining of any of the documents

required in Paragraph G.l.(¢) of the Procedures for Settling

Claims, ESC shall be deemed, to the extent not prohibited by
law, to be subrogated to, and shall have the right, as it deems
appropriate, to seek an assignment by each claimant of, all
rights, claims and causes of action that such claimant had or
may have against the Fund pursuant to;the Act, including the
right to release the Fund for payments made pursuant to the
Act, Accordingly, ESC shall have the right, as either a
subrogee hereunder or an assignee, to submit at any time during
the Submigsion Period to the Fund for payment pursuant to
Paraqraphs B through D of this Section any claims that ESC has
paid in lieu of the Fund and any claims still being adminis-

tered by ESC at the time of such submission.
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{; The Fund shall not be cailed upon by ESC to make
any payments on Allowable Claims prior to the conclusion of the
Submission Period. As soon as practicable, but not later than
six months after the conclusion of such period or of the termi-
nation of ESC‘s’claims handling hereunder, whichever occurs
later, the Fund shall advise ESC in writing as to which of the
individual claims within the following classes submitted to the
Fund it has determined, pursuant to review and audit, are
Allowable Claims and the amount to be paid by the Fund on each
such claim: 1) any claims submitted by ESC under Paragraph A
of this Section; 2) any claims asserted pursuant to the Act and
aenied in whole or in part by the Claims Personnel; and 3) any
claims asserted pursuant to the Act and not administered by the
Claims Personnel, ESC may contest under Section VII any deter-
mination by the Fund as to particular claims or amounts to be

paid.

C. The total of all payments made by the Fund on
claims hereunder (this does not include interest, if any, pay-
able under Paragraph B of Section V of this Agreement) shall
not excead $86 millioh. To the extent that the total amount of
Allowable Claims payable by the Fund and described in
Paragraph B of this Section exceeds $86 million, each such

claim shall be reduced proportionately, including claims sub-

mitted by ESC under Paragraph A of this Section.
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D. Except as othervise provided in this Paragraph,
the Fund shall pay to ESC the amounts of claims specified in
Paragraph B, Clause (1) of this Section, as adjusted by the
provisions of Paragraph C of this Section, The Fund shall make
suéh payments within 30 days of: 1) ESC's acceptance of such
amounts; or 2) for each claim with respect to which ESC has
contested the Fund's determination, the obtaining of a final
determination not subject to further appeal or review, Should
the Fund have commenced, pursuant to Paragraph B of Section V
of this Agreement, a court proceeding against ESC to determine,
among other things, the Fund's right of subrogation, if any,
against ESC under the Act, it may decline to make any payment
to ESC under this Paragraph until such proceeding shall have
been finally concluded, including the obtaining of a final

determination not subject to further appeal or review,

E. In addition, should the Fund, by performing
under this Agreement, subsequently be held liable by final
judgment not subject to further appeal or review to make pay-
ments on Allowable Claims not taken into account by the Fund in
making its determination under Paragraphs B through D of this
Section, ESC shall promptly reimburse the Fund for the amount
by which the payments to ESC by the Fund would have been fur-

ther proportionately reduced had such court-imposed payments

initially been taken into account.
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(' V. SUBROGATION UNDER C:S ACT AND RESERVATION

p— o~

QF RIGHTS
A, The Fund fully reserves any right of subrogation

it may have under the Act and the Implementing ﬁegulations and
otherwise with respect to payments made by it, or payable by
the Fund to ESC under Paragraph B of Sectign IV on Allowable
Claims handled by the Claims Personnel in lieu of the Fund,
because of damage caused by the unseaworthiness of the vessel
or the negligence of the owner or operator; and ESC fully
reserves all of its rights to contest such claims, including
any allegations of unseaworthiness or negligence. Nothing in
this Agreement shall limit whatever rights the Fund or ESC may
have, outside of this Agreement, to assert any claim in
subrogation or otherwise under the Act or otherwise against any

person, including ESC and the Fund, respectively.

B. Should the Fund desire to decline to make pay-
ment to ESC under Paragraph D of Section IV of this Agreement,
it shall bring an action in the U.S. District Court for the
Southern District of New York to determine, among other things,
the Fund's right of subrogation against ESC under the Act. ESC
will submit to jurisdiction and venue as provided in this Para-
graph and, in any action brought pursuant to this Paragraph,

ESC will not raise or assert any defense that it might
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otherwise(f ve agserted based on the ﬂ(,sage of time. Any
action brought under this Paragraph may be commenced by the
Fund at any time from the effective date of this Agreement but
must be commenced no later than six monthé after the expiration
of the Submission Period or of the termination of ESC's claims
handling hereunder, whichever occurs later. If, as a result of
an action brought by the Fund under this Pdragraph. the Fund is
entitled to recover from ESC an amount that exceeds the amount
owed by the Fund to ESC pursuant to Paragraph D of Section xv,"
ESC shall pay the difference to the Fund. 1If, as a result of
an action brought by the Fund under this Paragraph, the amount
owed to ESC pursuant to Paragraph D of Section IV exceeds the
amount, if any, the Fund is entitled to recover as a result of
such action, the Fund shall pay the difference to ESC with
interest as provided herein. Any such difference owed to ESC
shall bear interest from the date payment would have been made
to ESC pursuant to Paragraph D of Section IV had the Fund not
commenced proceedings under this paragraph., Interest will be
paid at the "all-in" rate earned on the assets of the Fund dur-
ing the period involved, provided, however, that interest shall
not be paid to the extent disallowed for any reason by final
judgment not subject to further appeal or review. (The
"all-in®™ rate is the sum at the end of the period involved of

interest and galns or losses, realized or not, based on market
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~values, <3(’ ded by the fair market vaf,, of the Fund's invested
assets at the beginning of the period involved, such rate to be
computed on an annualized basis.) All payments under this
Paragraph shall be made in full within 10 days of the concluy-

sion of any action brought by the Fund under this Paragraph,

VI. TERM_QF AGREEMENT AND TERMINATION OF CLAIMS HANDLING

This Agreement shall remain in effect unless termi-
nated pursuant to Paragraph B of Section VIII, provided, that
if“either ESC or the Fund reasonably believes it is no longer
feasible to carry out this Agreement, the authorized represen-
tatives of the parties shall meet and confer, following which
the claims handling provided by Section II may be terminated by
either ESC or the Fund upon written notice to the other party
60 days prior to the effective date of such termination. Upon
the effective date of termination of glaims handling, ESC shall

no longer administer or pay any claims in lieu of the Fund.

VII. RESOLUTION OF DISPUTES

Any disputes between ESC and the Fund over issues
within the scope of the this Agreement and not addressed in
Paragraph B of Section V of this Agreement shall be resolved by

a binding dispute-resolution procedure to be mutually agreed

013:1AGH0218E89 060989 .
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upon by ESC und the Fund or, failing sucn agreement, by

litigation.
VIII. MISCELLANEQUS PROVISIONS
A. This Agreement may not be assigned or trans-

ferred by either party without the prior written consent of the
other party. Should the rights and obligations of & party be
transferred by operation of law to a successor entity, such
entjty shall provide the other party prompt written notice of
such transfer and shall execute, upon the request of the other
party, such documents of acknowledgement and assumption of
obligations under this Agreement as may be reasonably requested

by the other party.

B. This Agreement is not intended to, and shall
not, create any rights or confer any benefits upon anyone other
than the parties hereto, and their reséective assigns and suc-
cessors, if any, as provided in Paragraph A of this Section.

No third person may claim aﬁy right or interest in or under
this Agreement, Nothing in this Agreement shall limit in any
manner the rights of the parties to amend, modify, terminate,
discharge or cancel this Agreement at any time upon their sub-
sequent mutual agreement, whether or not such subsequent agree-

ment involves any additional consideration or forbearance, as

013:AGM0238x09 060989 3
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set forth in a formal written agreement subscribed to by both

parties.

c. This Agreement embodies the entire agreement of
the parties with respect to the subject matter herein and
supersedes any prior understandings and agreements among the

parties with respect to the subject matter herein.

D. This Agreement shall be construed and enforced
in~ accordance with and governed by the laws of the State of New

York without giving effect to the principles of conflicts of

law thereof. Any suit or proceeding brought in connection with

the enforcement of this Aqreement shall be brought in the U.S.
District Court for the Southern District of New York. Each of
the parties to this Agreement agrees to submit to jurisdiction

and venue as provided in this Paragraph.

E. For all purposes under,this Agreement, includiﬁg
notification, consultatiquand payment, the authorized repre-
sentative of ESC shall be Richard L. Green and the authorized
representative of the Fund shall be Edwin H. Powell, or such
other persons as ESC or the Fund, respectively, shall designate

in writing to the other party from time to time.
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IN WITNESS WHEREOF, this Agreement has been signed by

the authorized representatives of the parties this ZJ day of

June, 1989.

EXXON SHIPPING COMPANY

By: ——lylLLgﬁﬁé ,'Qg

(representative)

TRANS-ALASKA PIPELINE LIABILITY FUND

G

By: S A /"“-f s« ¢\,

(representative)

0131AGH0238289 060989
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~3, Any Claim that is received by the Fund after the time

(

PROCEDURES FOR THE APPRAISAL AND SETTLEMENT OF CLAIMS
ARISING FROM THE SPILL OF OIL FROM THE M/V EXXON VALDEZ

<P EXHIBIT I

When a Claim May be Presented.

1. Claims for damages arising from the spill of oil from
the M/V ExXON VALDEZ on March 24, 1989 ("Claims"”) are cur-
rently being processed by Exxon Shipping Company ("ESC"),
Such Claims shall be considered as being administered by
ESC in lieu of the Trans-Alaska Liability Fund ("The
Fund") when $14 million in Claims constituting damages
within the definition of the Trans-Alaska Pipeline Autho-
rization Act (the "Act") have been paid, or have been

acknowledged by ESC as payable,

2, Claims submitted to the Fund prior to the time limi-
tation for submission of Claims will, in the Fund's dis-
cretion, be forwarded to the contact person designated by

ESC.

limitation for submitting Claims will be denied. $ee Part

1I, Section H.




¢

Who May Present A Claim,

1. A Claim may be presented by the damaged party, his
duly authorized agent, his assignee, his successor in

interest, or his subrogee,

2. The Claims of a subrogor and a subrogee for damages
arising out of the same incident constitute a single

Claim.

3. Each subrogee and his successor in interest must sub-
stantiate his interest or right to file a Claim by appro-

priate documentary evidence,
Determination of Compensation and Definition of "Damages."

1. Unless otherwise prescribed by statute, or implement-
ing regulations, compensation for damages is determined in
accordance with these guidelines and shall be available
only for damages as defined by 43 C.F.R. Section 29.1(e)
which is set out at length as follows:
"Damage" or "damages" means any economic loss, aris-
ing out of or directly resulting from-an incident,
including but not limited to:

1. Removal costs;

2. Injury to, or destruction of, real or per-
sonal property;

3. Loss of use of real or personal property;

012:1PCDO234E09 061389
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4, Injury to, or destruction of, natural
resources;

5. Loss of use of;natural resources; or
6. Loss of profits or impairment of earning

capacity due to injury or destruction of

real or personal property or natural

resources, including loss of subsistence

hunting,_f;shing and gathering

opportunities.
2. If the property has been or can be economically
repaired, the measure of damages is the actual or esti-
mated net cost of the repairs necessary to restore the
property to substantially the condition which existed
immediately before the incident. Damages 30 determined
may not, however, exceed the value of the property immedi-
ately prior to the incident less the value thereof immedi-
ately after the incident, To determine the actual or
estimated net cost of repairs, the value of any salvaged
parts or materials and the amount of any net appreciation
in value (betterment) effected through the repair is
deducted from the actual or estimated gross cost of
repairs, and the amount of any net depreciation in the
value of the property is added to such gross cost of

repairs, provided such adjustments are sufficiently sub-

gtantial in amount to warrant consideration.

3. If the property cannot be economically repaired, the

measure of damages is the value of the property
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immmiritely before the incident fr,s the value thereof

immediately after the incident.

4. Loss of use of damaged property which is economically
reparable may, if claimed, be included to the extent of
the reasonable expense actually incurred for appropriate
substitute property, but only for such period as is rea-
sonably necessary for repairs, and provided that idle sub-
stitute property of the claimant was not employed. When
substitute property is not obtainable, other competent
evidence such as rental value, if not speculative or
remote, may be considered. When substitute property is
reasonably available but is not obtained and used by the

claimant, loss of use is not payablé.

S. Lost income directly resulting from the spill except
to the extent income gained from other activities offsets
the loss, is allowable as damages, less any saved

expenses,

6. Punitive damaqes, interest, court costs, attorneys'
fees, or other similar charges are not allowable as ele-

ments of damage.
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Form(tf Claim, (P

1. Claims must be in writiﬁé and must contain the infor-
mation required by'43 C.F.R. Section 29.9, which is the

basis for this Section D and Section E beldw.

2. The iﬁformacion required in Paragraph D.l, must show
the name, address, and telephone number of the claimant.
If a Claim is submitted by an agent, the agent must pro-
vide the name and address of the claimant; the name,
address and telephone number of the agent; and evidence of

the agent's authority to present the Claim,

3. If the cause of the claimant's loss or damage is not
apparent by the nature of the Claim; then Claims submitted
to ESC or the Fund should include a statement of the cir-
cumstances, if known, causing the loss or damage claimed
and should include the date and location of the occur-
rence, Attachments to the Claim should include, if avail-
able or obtained, cdﬁies of statements of witnesses, acci-
dent or casualty reports, photographs and drawings, and
statements and proofs of loss submitted to insurers. The
Claim should include a detailed listing of damages
incurred, categorized according to the type of damage
involved, and applicable documentation.supporting the dam-

ages claimed,




E.

Proof(r

«f Damages.

¢

1. Claims for injury to or destruction of real or per-
sonal property, including removal costs, should be docu-

mented by:

(a) An itemized statement or invoice covering
removal cost or the cosé to repair or replace the damaged
or destroyed property. Where such property has not been
repaired or replaced, the claimant should provide an item-
ized estimate of the cost to repair or replace it made by
a disinterested and competent third party. Where appro-

priate, an additional repair estimate may be requested.

(b) Where appropriate, an appraisal or survey report
detailing the scope of the damage sustained, prepared by a
disinterested and competent person familiar with the sub-

ject matter of the report,

2. Claims for loss of use of or extra expenses incurred
during the period of repairs or replacement of damaged
real or personal property should be supported by state-

ments or documents showing:
(a) The date the property was damaged.

(b) The name and location of the repair facility.
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(fc) ‘A description of all rg:airs performed segregat-
ing any work performed for the owner's account and not
attributable to the incident involved, and the costs

thereof.

(d) The date and place where the property was
returned to service after completion of repairs and an

explanation, if applicable, of any delay.

(e) 1f substitute proper " was rented or leased by
the claimant as a replacement r the damaged property
during the time of its repair, in explanation as to the
necessity for renting or leasi: g such substitute, and
invoices detailing the costs incurred with respect
thereto, the time and use and nature thereof, and a state-
ment detailing costs incurred that would have been simi- ‘
larly incurred by the claimant in utilization of his

property.,

(£) 1If the prdéérty was employed at the time of dam-
age, or would have been employed, the claimant must submit
a financial statement ér other documentation of operating
expenses that were, or would have been, incurred, This
should include all wages and bonuses that would have been
paid during the per%od of employment, the value of the !

fuel that would have been consumed during the period of
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empl(:ment; the value of consumag:e stores that would have
been consumed during the period of employment, and all the
costs of operation which would have been incurred includ-
ing, but not limited to, 1i;ense and parking fees, per-
sonal expenses, harbor fees, wharfage, dockage, shedding,
stevedoring, towing, pilotage, inspection, tollage, lock-
age, anchorage and mooring, grain elevation, storage and

customs fees,

) (g) Claims for extra expenses incurred by claimant
for any reason in connection with the incident causing
damage to the claimant should be supported by a statement
detailing the nature of the extra expenses incurred and

i

invoices detailing the amount of such expenses,

(h) Evidence of income for the period of repairs for

three years preceding the date of alleged loss.

3. Claims for loss of profits or impairment of earning
capacity resulting from the claimant's inability or
reduced ability to use a natural resource directly result-

ing from the oil spill incident should be accompanied by:

(3) 1If not apparent by the nature of claimant's
Claim, a description of the natural resource that claimant
wvas unable to use, in whole or in part, supported by, when

appropriate:
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photographs in those cases where the
claimed damage is visible,

reference to an order of a governmental
agency restricting a particular use of the
natural resource, or

an engineering report where the claimed
damage relates to the claimant's inability
to use the natural resource for industrial

purposes.

(b) A statement of the claimant’'s past profits or

earnings over three years immediately prior to the oil

spill supported by, where appropriate:

receipts

financial statements

tax returns

fish tickets

affidavits from employers
contracts

bank statements

other evidence of income,

(¢) A statement of the claimant's expenses over the

three years immediately prior to the oil spill supported
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by, w(’re appropriate, statements(:r documents identifying

the following:

- wageé and bonuses paid to employees
- cost of fuel used
- the cost of consumable stores and equipment

- all other costs of operation.

(d) wWhere appropriate, a statement of other income
or earnings received from other activities during the
period when the claimant was unable to use the natural

resource made the subject of the Claim.

4, Claims for injury or destruction of natural resources

shall be documented by:

(a) a description of the natural resource injured or

destfoyed, supported by:

- photographs in those cases where the
claimed damages is visible,

- reference to an order of the federal,
state, provincial or municipal health
department forbidding a particular use of
the natural resource, or

- an engineering report where the claimed

damage relates to the claimant's inability
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to use the natural resources for individual

purposes

(b) Appraisals, surveys and scientific studies con-
ducted to determine the extent of damages and to identify
the actions to be taken to restore the natural resources

to their condition prior to the loss.

(¢) Cost of restoration should be supported by

- invoices, bills or other similar documentation.

5. Claims submitted by an agent of, a subrogee of, an
assignee of or a8 successor in interest to the damaged
party must be supported in the same manner as required of
the party who sustained the damage., Documentary evidence
of payment to a sUbrogor does not constitute evidence of
liability of ESC or the Fund or conclusive evidence of the
amount of damages. ESC and/or the;Fund will make indepen-
dent determinations on the issues of fact and law upon the

available evidence.
F. Effect of Other Payments to Claimants,

The total amount to which the claimant and his subrogees

are entitled will be computed as follows:
The total of the loss or damage suffered less any

payment the claimant has received from any joint tort
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feasor or such joint tort feasor's insurer, or from

any other source.

G, Settlement of Claims.

l.

When ESC and/or the Fund has determined that a Claim

should be approved in full or in part:

2,

{(a) the Claimant will be notified of the

determination;

(b) the Claim shall be submitted to the appropriate
disbursing office after the settlement offer is

accepted by the claimant;

(¢) ESC will obtain from a claimant who accepts a
settlement offer either a written acknowledgment of
receipt of funds, substantially in the form attached

hereto, or a partial or full release,

when a Claim is determined to be without merit, the

claimant will be notified in writing.

3.

I1f a claimant demonstrates a basis for ESC or the

Pund to reconsider the merits of his claim, ESC and/or the

Fund may, in their discretion, review the claim, applying

the same principles and procedures as are applicable when

Claims are initially presented. ESC or the Fund shall
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- 12 -



H,

- (

notify the claimant in writing if it decides not to recon-

gider the Claim.

3. Any claimant aggrieved by ESC's or the Fund's deci-~
sion on a claim may seek review of the decision in the

appropriate Federal District Court.

Time Limitation.

No Claim may be presented, nor any action be commenced,

for damages recoverable under the Act and requlations pro-
mulgated pursuant to it unless that Claim is presented to,
or that action is commenced against the vessel owner,
operator or their gquarantor or against the Fund, as to

their respective liabilities, on or before March 24, 1991.
Discretion of ESC and the Fund.

1. The Claims Procedures set out herein are intended as
guidelines for the thorough but expeditious handling of
Claims. The variety of claims presented, as well as the
individual circumstance of each claimant, suggest that it
will not be possible in every case to obtain all of the
information and documentation set out in the Procedures.
In evaluating and paying Claims ESC and the Fund shall
have the discretion to accept less or different informa-

tion and/or documentation than is set out in these

013:17CD02)4RS9 061349
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Procedures, 33—1cng as they have reasonably satisfied
themselves that sufficient information and/or documenta-

tion has been submitted to fairly evaluate a Claim,

2. ESC has advised the Fund that it will ﬁay Claims
without regard to the proportionate reduction required by
the Act. These Procedures shall not be.construed to limit
ESC's ability to pay Claims without regard to proportion-
ate reduction or to require ESC to strictly apply the def-
“inition of "Damages"™ contained in 43 C.F.R. Section
29.1(e) and these Procedures. Any payments for damages
beyond those enumerated in 43 C.F.R, 29.9 shall not con-

stitute allowable Claims against the Fund.

013:PCD0234889 061389b
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FUNDS RECEIPT AND CLAIMS CREDIT

The undersigned c¢laimant has made a claim against Exxon
Shipping Company, and other entities and persons, arising out
of the grounding of the M/V EXXON VALDEZ on March 24, 1989, and
the resulting oil spill (the "Ingcident"). Claimant has repre-
sented that he/she/it has incurred losses because of the can-
cellation of the 1989 season in the
Prince William Sound.

In consideration of the sum of Dollars

(s ) paid to the undersigned, receipt of
which is hereby acknowledged, claimant agrees that the full

amount of this payment will be a credit and offset toward all

.elaimg claimant may have against Exxon Shipping Company, Exxon

Corporation, Exxon Company, U,S.A., Exxon Pipeline Company, and
all of Exxon's affiliates and subsidiaries, Alyeska Pipeline
Service Company and all of its owner companies, their employ-
ees, agents, and insurers, the M/V EXXON VALDEZ, its officers
and crew, and the Trans-Alaska Pipeline Liability Fund (collec-
tively "Exxon"),

Claimant and Exxon agree that this agreement does not
release any of claimant's damage claims against Exxon and is

not any admission or evidence of wrongdoing or negligence by
Exxon,

Claimant and Exxon, in order to avoid litigation costs,
also agree to continue discussions and attempt to resolve all
of claimant's claims arising out of the Incident. In the event
claimant and Exxon cannot reach a resolution on all or any one
of claimant's claims, claimant and Exxon will use best effor:s
to agree (if necessary, with court assistance) upon a claims
resolution process(es?, such as the use of a master(s),
mediator(s) or arbitrator(s), Claimant and Exxon may also
elect to employ differeant methods to resolve different claims,

DATED this day of , 1989,
Claimant:
Address:
Talephone:
Exxon Representative Claimant's Representative
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NOTICE TO PERSONS MAKING CLAIMS AGAINST
THE TRANS-ALASKA PIPELINE LIABILITY FUND
AS A CONSEQUENCE OF THE EXXON VALDEZ OIL SPILL
This notice {s being given by the Trans-Alaska Pipeline

Liability Fund (hereinafter referred to as "the Fund") which was
established by an Act of Congress, Public Law 93-153, Title 1I,
Section 204, appearing at 43 U.S. Code Section 1653. Under the
_Act establishing the Fund, the owner and operator of the vessel .
which discharges oil is obligated, without a showing of fault or
negligence, to pay $14 million with respect to claims for injury,
with the Fund thereafter responsible to pay the next $86 million

with respect to claims,

Should total claims filed as a consequence of a spill exceed
$100 million, the Act requires that payment vith'respQCt to the
claims be reduced proportionately. The unpaid portion of any
claim may be asserted against che~responsib1e party pursuant to
other applicable state or federal law, The total obligation of
the Fund with respect to any one incident is limited by statute

to $86 million,

Because the Fund's liability is limited to $86 million, the
Fund may decline under the implementing regulations to make any
payment until all claims are submitted during the two-year claim

period. 43 Code of Federal Regulations, Part 29,

G131NT30234209 061409p



Represg:gathES‘bf Exxon Shipping S:mpany (hereinafter
referred to as "ESC") are currently engaged in the processing of
claims as a consequence of the EXXON VALDEZ spill pursuant to the
s;atutéry obligation of the operator and owner of the vessel to
pay $14 million with respect of the spill, 1In order to
facilitate claims'handling and avoid duplication and delay where
feasible, the Fund has entered into an agreement with ESC whereby
ESC will initially act as claims representative for the Fund with
respect to the Fund's obligation to pay up to $86 million with )
respect to claims asserted as a resultVof the spill. ESC may at
its option nake payment in full on claims approved by it. Such
péactice goes beyond the obligations of the Fund under the Act.
The Fund has received no assurance and makes no representation or
prediction as to whether ESC will continue paying claims as they

are approved and in full or whether ESC may later determine to

suspend payments and/or to pay only on a pro rata basis.

The Fund is publishing this notice to advise all potential

——

claimants with respect to the EXXON VALDEZ oil spill that the
fact that some claimants may be paid upon claim approval and in
full by ESC should not be understood to mean, and does not
conétitute any representation of commitment by the Fund, that
future claimants will continué ?o be paid prior to the expiration
of the th-yepr claim submission period and/or will be paid in

full, Should ESC cease its current practice or withdraw from its

0131NT8Q234R089 061389



arrangoments<f;th~the Fund, it is anticiﬂfhed that’the Fund would
follow the procedure set forth in the.implementing reqgulations
and would cease all payments with respect to claids until the end
of the two-year submission period and thereafter pay claims only
préportionately if the total amount claimed exceeds the $100

million limit as currently appears likely.

Any person having questions with respect to the foregoing
should contact the Fund c/o Mr. Albert F., Dugan, Jr., of Hull and
Cargo Surveyors, Iné.. Valdez Airport Terminal, Airport Road,
Suite 203, P, O. Box 128, Valdez, Alaska 99686, éelephone number
(907) 835-599S and (307) 835-5996. The Fund can discuss its
obligations to make payments under the Act and will provide
" information concerning claims procedures in effect at the time of
inquiry. It cannot provide legal advice or counsel of any kind

to any claimant.

013:NT80234E89 0613890



BoGLE& GATES

Suite 606
1031 West 4th Avenue
Anchorage, AK 99501

(407} 2764557

Douglas J. Serdahely

Bogle & Gates

1031 West 4th Avenue, Suite 600
Anchorage, Alaska 99501

(907) 276-4557

Attorneys for Defendant
Exxon Shipping Company (D-2)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA
In re

the EXXON VALDEZ
(Consolidated)

e Nt N P s

RE: ALL CASES
AFFIDAVIT OF SERVICE
STATE OF ALASKA )
- Ss.
THIRD JUDICIAL DISTRICT )

Joy C. Steveken, being duly sworn, upon oath, deposes and

says: that she is employed as a legal secretary in the offices

of Bogle & Gates, 1031 West 4th Street, Suite 600, Anchorage, |

Alaska 99501; that she has hand served Notice of Filing of Written

Agreement Between Exxon Shipping Company (D-2) and the
Trans-Alaska Pipeline Liability Fund (D-4) upon Lloyd Benton
Miller, Sonosky, Chambers, Sachse & Miller, 900 West Fifth Avenue,
Suite 700, Anchorage, Alaska 99501 as plaintiffs' liaison counsel

pursuant to Pretrial Order No. 9, Liaison Counsel, section (2),

AFFIDAVIT OF SERVICE -1-

Case No. A89-095 Civil!

!

i

|
|




’va‘n LI

BoGLE& GATES

Suite 600
1031 West $th Avenue
Anchorage. AR 9950

(907) 276-4557

| ' .SUBSCRIBED AND SWORN to before me

dated December 22, 1989, and courtesy copies sent, on:
September 25, 1990 via hand delivery or U.S. Mail, postage?

prepaid, to the following attorneys:

David W. Oesting, Esqg. Frederick H. Boness, Esq.
Davis, Wright & Tremaine Preston, Thorgrimson, Shidler,
550 West Seventh Avenue Gates & Ellis
Suite 1450 420 L Street, Suite 400
Anchorage, Alaska 99501 Anchorage, Alaska 99501
Jerry S. Cohen, Esqg. Barbara Herman, Esqg.
Cohen, Milstein, Hausfeld & Toll Attorney General's Office
1401 New York Avenue, N.W. 0il Spill Litigation
Suite 600 1031 West Fourth Avenue
Washington, D.C. 20005 Suite 200

Anchorage, Alaska 99501

Melvyn I. Weiss, Esq.

Milberg, Weiss, Bershad,
Specthrie & Lerach

One Pennsylvania Plaza

New York, New York 10119

1o b

Joy C/ Steveken

this - 25th day of September, 1990.
AN .

foo T — o
‘,' ‘/1._/..'-q- . £ // "v“ /' . s ~ N //
ez s PRIV Ay

' Notary Public for Alaska -

My Commission Expires:;ﬂ—/9¢9),7

AFFIDAVIT OF SERVICE -2-




LAW OFFICES OF
GROH, EGGERS & PRICE
2550 DENALI STREET, 17TH FLOOR

ANCHORAGE, ALASKA 99503

(907) 272.6474

Clifford J. Groh, Esq. E1LED

David A. Devine, Esqg.

GROH, EGGERS & PRICE

2550 Denali Street SEPZ?IQQO
Suite 1700 UNITED STATES/DISTRICT COURT

Anchorage, BRK 99503 DISTRICT KA

.~ Dem

R et —

(907) 272-6474

James Robertson, Esqg.

A. Stephen Hut, Jr., Esq.

Alan N. Braverman, Esqg.
Stephen P. Anthony, Esqg.
WILMER, CUTLER & PICKERING
2445 "M" Street, N. W.
Washington, D. C. 20037-1420
(202) 663-6000

Attorneys for Defendant D-4
The Trans-Alaska Pipeline Liability Fund

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA
In re

No. A 89-95 CIV
the EXXON VALDEZ

— Nt N e

(Consolidated)

Re: ALL CASES

MOTION OF DEFENDANT D-4, TRANS-ALASKA PIPELINE
LIABILITY FUND, TO FILE SEPARATE BRIEF




LAW OFFICES OF
GROH. EGGERS & PRICE
2550 DENAL! STREET, 17TH FLOOR

ANCHORAGE, ALASKA 99503

(907) 272.6474

COMES NOW Defendant D-4, TRANS-ALASKA PIPELINE LIABILITY
FUND, and moves this Court for leave to file a separate brief
from other Defendants on the issues raised by this Court's
September 13, 1990 Comments Preliminary To Ruling on Plaintiffs'
Motion To Certify Class Action, and Alyeska's Motion To
Dismiss. In its comments, the Court invited Defendants to file a
single brief on October 8, 1990.

If final, the Court's preliminary ruling would require all

parties injured by the Exxon Valdez oil spill to proceed through

an administrative process with the FUND before pursuing
litigation in state or federal court. The Court's ruling
contemplates a central role for the FUND in resolving claims and
involves considerations unique to the FUND, and not in common
with other Defendants. 1In this light, we believe the Court would
benefit from briefing by the FUND concerning how its claim
determination processes will fully and fairly meet the Court's
objectives that is separate from the brief presented by the other
Defendants to the litigation.

Accordingly, the FUND requests leave of this Court to file a

separate brief on October 8, 1990, when the other Defendants file

their single, consolidated brief.

MOTION OF D-4 TO FILE SEPARATE BRIEF Page 2 --




LAW OFFICES OF
GROH, EGGERS & PRICE
2550 DENALI STREET, 17TH FLOOR
ANCHORAGE, ALASKA 99503

(907) 272-6474

RESPECTFULLY SUBMITTED this 2/ of September, 1990.
WILMER, CUTLER & PICKERING
Attorneys for Defendant D-4

Trans-Alaska Pipeline Liability Fund

Béiizyv;7éjzg£ZM¢v4b
//2 A. Stephen Hut, Jr.

GROH, EGGERS & PRICE

Attorneys for Defendant D-4

F”—ED Trans—-Alaska Pipeline Liability Fund
oCcT 21990
OURT gég) y 7 :
UNITED STATES DISTAICT © By n/-j (///- L‘E»{Zwo_,

DISTRICT OF ALASKA

/£ Clifford J. Groh, Sr%
gy —

By 845,2 & ézngc

David A. Devine

I HEREBY CERTIFY that a copy

of the foregoing was personally
served, on the 279 day of
September, 1990, on:

Lloyd Benton Miller, Esqg.
Sonosky, Chambers, Sachse & Miller v - !
900 West Fifth Avenue is so ORDERED

Suite 700 —
Anchorage, AK 99501, D"“ED'--(--Q //70

Liaison Counsel for Plaintiffs;
David W. Oesting, Esq. . T"United S
Davis Wright Tremaine
550 West Seventh Avenue cc: P. -berdaghelymun.,
Suite 1450 A,. Miller
Anchorage, AK 99501, ﬂf Ruskin
Co-Lead Counsel for Plaintiffs; and

MOTION OF D-4 TO FILE SEPARATE BRIEF Page 3 ==




LAW OFFICES OF
GROH, EGGERS & PRICE
2550 DENALI STREET, 17TH FLOOR

ANCHORAGE, ALASKA 99503

(907) 272-6474

Douglas J. Serdahely, Esqg.
Bogle & Gates

1031 West Fourth Avenue

Suite 600

Anchorage, AK 99501,

Liaison Counsel for Defendants;

AND FURTHER CERTIFY that a copy

of the foregoing was served by
mail, on the 27 day of September,
1990, on:

Jerry S. Cohen, Esq.

Cohen, Milstein, Hausfeld & Toll
1401 New York Avenue, N.W.

Suite 600

Washington, D.C. 20005,

Co-Lead Counsel for Plaintiffs; and

Melvyn I. Weiss, Esq.

Milberg, Weiss, Bershad, Specthrie & Lerach
One Pennsylvania Plaza

New York, New York 10119,

Member, Plaintiffs' Law Committee.

S .

David A. Devine

P=028=1~=1

MOTION OF D-4 TO FILE SEPARATE BRIEF
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FlLED
David W. Oesting
DAVIS WRIGHT TREMAINE SEp 23 1990
550 West 7th Avenue, Suite 1450 INITEL 5.7it kGl COURT
R )
( ) .. Depubv

BY oo

Jerry S. Cohen

COHEN MILSTEIN HAUSFELD & TOLL
1401 New York Avenue, N.W.
Suite 600

Washington, DC 20005

(202) 628-3500

Honorable H. Russell Holland

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

In re:
Case No. A89-095 Civil

the EXXON VALDEZ (Consolidated)

THIS DOCUMENT RELATES TO
ALL CASES

— et e e et e e

Pl; P3; P8-12; P13-15; P16-18; P19; P21; P22;
P24-28; P30~39; P40-41; P42; P43-44; P46; P48; P50;
P52; P54-62; P64-67; P73; P74-76; P77; P78-80; P81-94; P95;
P96; P97-111; P112; P113; P118; P120; P122; P124; P126; P128;
P130; P132; P135-138; P139-144; P145; P146-147; P165-166; P167;
P168; P170-188; P189; P195-196; P202-206; P246-247; 267-277

PLAINTIFFS' OPPOSITION TO MOTION OF DEFENDANT D-4,
TRANS-ALASKA PIPELINE LIABILITY FUND, TO FILE A SEPARATE BRIEF

Over the course of the past two weeks, the more than 95 law
firms representing all of the plaintiffs, including the sovereign

State of Alaska, in this litigation have worked diligently to

(029




DAVIS WRIGHT TREMAINE

Law Ortices

650 WEST 7700 AVENUE * SUNT tase

ANCHORAGE, ALASKA gyqort

(g07) 257-5300
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incorporate their responses to the federal court's Comments of
September 13, 1990 into a "single supplemental brief," pursuant
to the court's explicit instructions. Oral Comments of Hon. H.
Russell Holland at 8, 9. Plaintiffs perceive no reason why the
relatively few defendants should not be held to the same
standard.

Respectfully submitted this 28th day of September, 1990, at

Anchorage, Alaska.

v

HT TREMAINE
V]

Gl ]

Ddvid W. Oesting

COHEN, MILSTEIN, HAUSFELD & TOLL
Co-Lead Counsel

By: Jerry S. Cohen

PLAINTIFFS' OPPOSITION TO MOTION OF DEFENDANT D-4 - 2
27510\1\0PP.FED
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David W. Oesting .

DAVIS WRIGHT TREMAINE

550 West 7th Avenue, Suite 1450
Anchorage, AK 99501

(907) 276-4488

Jerry S. Cohen

COHEN MILSTEIN HAUSFELD & TOLL
1401 New York Avenue, N.W.
Suite 600

Washington, DC 20005

(202) 628-3500

Honorable H. Russell Holland

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

In re:
Case No. A89-095 Civil

the EXXON VALDEZ (Consolidated)

THIS DOCUMENT RELATES TO
ALL CASES

—? N e N N N et e

AFFIDAVIT OF SERVICE

STATE OF ALASKA )
) ss.
THIRD JUDICIAL DISTRICT )

ANNE C. SPEILBERG, being first duly sworn, upon oath,
deposes and says that she is employed in the offices of Sonosky,
Chambers, Sachse & Miller, 900 West 5th Avenue, Suite 700,
Anchorage, Alaska 99501 and that service of:

PLAINTIFFS' MEMORANDUM IN RESPONSE TO THE FEDERAL COURT'S
COMMENTS OF SEPTEMBER 13, 1990 and PLAINTIFFS' OBJECTION TO
MOTION OF DEFENDANT D-4, TRANS-ALASKA PIPELINE LIABILITY FUND, TO
FILE A SEPARATE BRIEF

was personally served upon the following individuals on the 28th
day of September, 1990:
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Law Oirices

WEST 2TH AVENUE * SUITE 1450
ANCHORAGE, ALASKA 9501

550

(907) 257-5300
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Charles P. Flynn
BURR, PEASE & KURTZ
810 "N" Street
Anchorage, AK 99501

Douglas J. Serdahely

BOGLE & GATES

1031 West 4th Ave., Suite 600
Anchorage, AK 99501

Anne € Sputloeee

"ANNE C. SPEILBERG

SUBSCRIBED AND SWORN TO before me this 28th day of

September, 1990.

AFFIDAVIT OF SERVICE - 2
27510\1\SVC.FED

Hargwrd & Lrcodbsn

Notary Public in and for Alask
My Commission Expiress< /S~ o2
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