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CHARLES W. BENDER 
PATRICK LYNCH 
JOHN F. DAUM 
O'MELVENY & MYERS 

. •' 

400 South Hope Street, 15th Floor 
Los Angeles, California 90071-2899 
(213) 669-6000 

Attorney for Defendant 
Exxon Corporation (D-1) 
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UNITED StA(3')UISit\tCI COURl 
DIS~OF ALASKA 

Bv Deoutv 

IN THE U~ITED STATES DISTRICT COURT 

In re 

EXXON VALDEZ 

FOR THE DISTRICT OF ALASKA 

) 
) 
) 

Case No. A89-095 
(Consolidated) 

_____________________ ) 
RE: CASE NO. A90-241 

ANSWER OF EXXON CORPORATION (D-1) TO COMPLAINT 
FILED MAY 23, 1990 

Exxon Corporation, also erroneously referred to in the 

complaint as Exxon Co., U.S.A. and, for convenience identified 

in this answer as "Exxon", as its answer to the complaint herein 

admits, denies and alleges as follows: 

As to each and every allegation denied herein for lack 

of information or belief, Exxon alleges that it is without 

knowledge or information sufficient categorically to admit or 

deny that said allegation at this time, wherefore it denies each 
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said allegation using the phrase "denies for lack of information 

or belief." 

1. Denies for lack OL information and belief each and 

every allegation of paragraph 1, except admits the grounding of 

the EXXON VALDEZ resulted in the discharge into Prince William 

Sound of approximately 258,000 barrels of crude oil. 

2-4. Denies each and every allegation of Paragraphs 2 

through 4. 

Affirmative and Other Defenses 

5. The complaint and each count thereof fails to state 

claims upon which relief can be granted. 

6. Exxon is informed and believes that plaintiff lacks 

standing to claim or recover damages based on the allegations of 

the complaint. 

7. Independent of any legal obligation to do so, Exxon 

Shipping and Exxon are voluntarily paying many claims for 

economic loss allegedly caused by the oil spill, and are 

incurring other expenses in connection with the oil spill. 

Exxon and Exxon Shipping are entitled to a setoff in the full 

2 
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amount of all such payments in the event that plaintiff's claims 

encompass such expenditures. 

8. Certain persons engaged or employed in connection 

with activities related to containment and clean up of the oil 

released from the EXXON VALDEZ were thereby able to avoid or 

mitigate damage from the interruption of fishery and other 

activities. Payments received by such persons are a set off 

against losses, if any, resulting from the interruption of 

fishery and other activities. 

9. To the extent that persons able to mitigate damages 

failed to do so, defendants cannot be held liable to such 

persons for avoidable losses. 

10. Plaintiff's claims for punitive damages are 

unconstitutional under the United States Constitution, 

including, without limitation, Article I, Section 8; Amendment 

V; and Amendment XIV; and the Alaska Constitution, including, 

without limitation, Article I, Section 7 and Article I, Section 

12. 

11. The damages alleged in the complaint were caused, 

in part, by the action of others not joined as defendants herein 

as to whom a right of contribution or indemnity should exist as 

3 
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to Exxon. Exxon may seek leave of Court to join such additional 

persons as third party defendants on the basis of further 

discovery herein. 

12. Plaintiff's claims sound in maritime tort and are 

subject to applicable admiralty limits, including limits on 

recovery of damages for remote economic loss unaccompanied by 

physical injury to person or property. 

13. Numerous persons and entities have filed class 

action lawsuits against Exxon relating to the oil spill, some of 

whom purport to represent the plaintiff in this action. In the 

event of any judgment in such other lawsuits against Exxon and 

in favor of plaintiff herein, such judgment will be res judicata 

as to the claims of plaintiff herein. 

14. Numerous persons and entities have filed other 

lawsuits against Exxon and various other defendants, and to the 

extent there is a recovery in said other lawsuits encompassing 

claims made by plaintiff herein, recovery on the claims herein 

is barred to the extent that it would represent a multiple 

recovery for the same injury. 

4 
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15. Some or all of plaintiff's claims for damages may 

be barred or reduced by the doctrine of comparative negligence 

or comparative fault. 

16. The amount of liability, if any, for the acts 

alleged is controlled by statute, including, without limitation, 

43 U.S.C. § 1653(c) and AS 09.17.010, .060 and .OBO(d). 

17. If punitive damages were to be awarded or civil or 

criminal penalties assessed in any other lawsuit against Exxon 

relating to the oil spill, such award bars imposition of 

punitive damages in this action. 

18. Some or all of plaintiff's claims, including claims 

for punitive damages, are preempted by the comprehensive scheme 

of federal common law, statutes and regulations, including its 

system of criminal and civil penalties, sanctions and remedies 

relevant to the oil spill, and its scheme relevant to the 

protection of subsistence interests. 

19. Plaintiff's claims for punitive damages are 

precluded by the Alaska statutory scheme for civil and criminal 

penalties. 

5 

-- -------·-··- ----- J-. 



s 
..J 
..J z 

0 0 
i= 

u <( 3: 0: <( 

CJ 0 ..I L 

~ 
0: .. 
0 <( u ... "' 

~ 
<( > 
z "' 2 z z 0: II 

0 01 

~ 
.. .... ... .... 
0 <( 
0: .. 
<( 

~ = 

w ~ 
0: i ~ .... ~ .. > z <( 

u ~ ~ 
:1: z ..l 
~ ~ < 
w .. IIi UIUI 
z .. 

~ Ill .. 
0 .. 
0~ 0 mo :: 
-Ill u 
Ill~ 

20. Plaintiff's claims for compensatory relief under 

state law are preempted by federal statutory and common law 

schemes for compensatory relief. 

21. Certain claims asserted by plaintiff are not ripe 

for adjudication. 

22. Those portions of AS 46.03 that were enacted after 

the oil spill constitute an unlawful bill of attainder violative 

of Article I, Section 10 of the United States Constitution and 

Article I, Section 15 of the Alaska Constitution, and if applied 

to Exxon would also violate the due process clauses and contract 

clauses of the United States and Alaska Constitutions. 

23. The Fund established under the Trans-Alaska 

Pipeline Authorization Act, 43 u.s.c. 1653(c), may be strictly 

liable for some or all of the damages alleged by plaintiff. 

This action should not proceed in the absence of the Fund's 

joinder as a defendant. 

24. Numerous persons and entities have filed lawsuits 

relating to the oil spill, some of whom purport to represent the 

plaintiff in this action. In the event of any recovery in such 

other lawsuits by persons whose claims are encompassed in this 

6 



action, Exxon is entitled to a setoff in the full amount of such 

payments. 

25. Exxon and Exxon Shipping have acted pursuant to 

government approval and direction with regard to the containment 

and clean-up of the oil spill. 

26. Plaintiff fails to satisfy the requirements for the 

injunctive relief she seeks. 

27. Plaintiffs' claims are barred to the extent they 

would represent recovery by two or more persons or entities for 

part or all of the same economic loss, and thus would represent 

a multiple recovery for the same injury. 

Prayer 

WHEREFORE, Exxon prays for judgment as follows: 

1. That plaintiff take nothing and be granted no 

relief, legal or equitable; 

2. That Exxon be awarded its costs in this action; and 

3. For such other and further relief as the Court 

deems just and proper. 

7 
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DATED: July 16, 1990 
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Respectfully submitted, 

CHARLES W. BENDER 
PATRICK LYNCH 
JOHN F. DAUM 
O'MELVENY & MYERS 

and 

WILLIAM M. BANKSTON 
BANKSTON & McCOLLUM 

By_Yt4_2(-:L---~~~~......L-1.<~~·~~~--tz:..:.._" _zs-_ 
William M. Bankston 

Attorneys for Defendant 
Exxon corporation (D-1) 
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CHARLES W. BENDER 
PATRICK LYNCH 
JOHN F. DAUM 
O'MELVENY & MYERS 
400 South Hope Street, 15th Floor 
Los Angeles, California 90071-2899 
(213) 669-6000 

Attorney for Defendant 
Exxon Corporation (D-1) 

IN THE UNITED STATES DISTRICT COURT 

In re 

EXXON VALDEZ 

FOR THE DISTRICT OF ALASKA 

) 
) 
) 

Case No. A89-095 
(Consolidated) 

____________________ ) 
RE: CASE NO. A90-241 

AFFIDAVIT OF SERVICE 

STATE OF ALASKA ) 

THIRD JUDICIAL DISTRICT 
) ss. 
) 

I, LINDSEY L. GALIN, being first duly sworn, deposes and 

states as follow: 

1. That I am employed by the firm of Faulkner, Banfield, 

Doogan & Holmes; 

2. Pursuant to Pretrial Order No. 9, on July /b~1990, I 

mailed true and correct copies of the ANSWER OF EXXON 

CORPORATION (D-1), TO COMPLAINT FILED MAY 23, 1990, to Lloyd 

Benton Miller, Esq., 900 W. 5th Ave., Suite 700, Anchorage, 

Alaska, 99501, Liaison Counsel for Plaintiffs and Douglas J. 

~· 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10 . 

11. 

12. 

13. 

14 . 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

Serdahely, Esq., Bogle & Gates, 1031 W. 4th Ave., Suite 600, 

Anchorage, Alaska, 99501, Liaison Counsel for Defendants. 

3. Further, I have mailed courtesy copies to plaintiffs' 

lead counsel, Jerry s. Cohen,. Cohen, Milstein & Hausfield, 1401 

New York Ave., N.W., Suite 600, Washington, D.C., 20005, David 

Oesting, Esq., 550 w. 7th Ave., Suite 1450, Anchorage, Alaska, 

99501, and to c. R. Kennelly, Stepovich, Kennelly & Stepovich, 

704 W. 2nd Avenue, Suite 1, Anchorage, Alaska, 99501. 

SUBSCRIBED AND SWORN to before me this ;~+(day of July, 
1990 . 
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Douglas J. Serdahely 
Bogle & Gates 
1031 West 4th Avenue, Suite 600 
Anchorage, Alaska 99501 
(907) 276-4557 

Attorneys for defendant 
Exxon Shipping Company (D-2) 

FILED 

JUL 1 6 1900 

UNITEu .:>. "' ' '"' i~ICl COU Rl 
OISTRI " 0 ALASKA 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re 

the EXXON VALDEZ 
No. A89-095 Civil 

(Consolidated) 

RE: A90-211 

D-2 1 8 ANSWER TO P-280 AND P-281 1 8 
COMPLAINT DATED APRIL 17, 1990 

Defendant Exxon Shipping Company ("Exxon Shipping") (D-2) 

answers plaintiffs' (P-280 and P-281) complaint as follows: 

1. Answering paragraph 1, Exxon Shipping lacks knowledge 

or information sufficient to form a belief as to the truth of the 

allegations and, on that basis, denies the allegations in 

paragraph 1. 

2. Answering paragraph 2, Exxon Shipping admits that 

Exxon Corporation ("Exxon Corp.") , is a New Jersey corporation with 

lGLEC\.·GATES its principal place of business at 1251 Avenue of the Americas, 

Iii Ill 
\\",,,, ~ l h .\ \t•II Ut' 

• ra~o ·. AI\ !l!l:otll 

~ ;,; ~:.:,; 
D-2'S ANSWER TO P-280 AND P-281'S 
COMPLAINT DATED APRIL 17, 1990 -1-
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\ 
New York, New York 10020 and that the principal business of Exxon \. 

Corp. is energy, including exploration for and production of crude 

oil, natural gas and petroleum products. Exxon Shipping admits . 
that Exxon Shipping ls a domestic maritime subsidiary of Exxon 

Corp. , separately incorporated in Delaware, with its executive 

offices at 800 Bell Street, Houston, Texas 77002 and that Exxon 

Shipping is engaged in the business, among others, of maritime 

transportation of crude oil. Exxon Shipping admits that Exxon 

Corp. and Exxon Shipping are doing business in the State of Alaska. 

Exxon Shipping admits that Alyeska Pipeline Service Company 

( "Alyeska") is a Delaware corporation owned by seven companies, 

which are permittees under the Agreement and Grant of Right-of-Way 

for the Trans-Alaska Pipeline System ("TAPS"). Exxon Shipping 

ladmits that plaintiffs purport to refer to Exxon Corp. and Exxon 

Shipping as "Exxon," but denies that any subsequent use of such 

reference is necessarily accurate or appropriate. Exxon Shipping 

denies the remaining allegations in paragraph 2. 

3-7. Answering paragraphs 3 through 7, Exxon Shipping lacks 

knowledge or information sufficient to form a belief as to the 

truth of the allegations and, on that basis, denies the allegations 

in paragraphs 3 through 7. 

8. Answering paragraph 8, Exxon Shipping admits that on 

March 24, 1989 the tanker Exxon Valdez, which is owned and operated 

lor;LE&GATES I by Exxon Shipping, 

Uilt• til HI 

left the southern terminal facility of TAPS, at 

1:11 \\,•,1 ~lh A\I'IIUI' 
ndturttl,!;t' . . \h. ~1!1~,111 D-2'S ANSWER TO P-280 AND P-281'S 

COMPLAINT DATED APRIL 17, 1990 -2-
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the port of Valdez, Alaska, bound for Long Beach, California; that \ 

the Exxon Valdez carried a cargo of approximately 1. 2 million 

barrels of crude oil; that the ~il was shipped from Alaska's North 

Slope through the Trans-Alaska Pipeline; that Exxon Corp. was the 

owner of the oil; that the United states Coast Guard gave the 

vessel permission to leave the southbound shipping lane for reasons 

that included the reported presence of ice; that the vessel 

travelled through the northbound shipping lane and ran aground on 

Bligh Reef; that the grounding of the EXXON VALDEZ resulted in the 

rupture of eight of the vessel's eleven cargo tanks; that 

approximately 11 million gallons of crude oil were discharged into 

the waters of Prince William Sound as a result of the grounding; 

land that Nuka Bay is a bay in the Kenai Peninsula southwest of 

Prince William Sound. Except as expressly admitted, Exxon Shipping 

denies the allegations in paragraph a. 

9. Answering paragraph 9, Exxon Shipping denies the 

allegations in paragraph 9. 

10. Answering paragraph 10, Exxon Shipping admits that 

the oil spilled in Prince William Sound spread to waters and 

beaches of Prince William Sound and the Gulf of Alaska. Exxon 

Shipping further admits that Alyeska had an oil spill contingency 

plan, which was in effect on March 24, 1989 and which had been duly 

approved by the State of Alaska and that Alyeska had certain 

~OGLE& GATES, responsibilities thereunder. Except as expressly admitted, Exxon 

itl'lillli 
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Shipping denies the allegations in paragraph 10 insofar as they \ 

apply to Exxon Corp. and Exxon Shipping, and insofar as the 

allegations in paragraph 10 appJy to Alyeska, Exxon Shipping lacks 

knowledge or information sufficient to form a belief as to the 

truth of the allegations and, on that basis, denies such' 

allegations in paragraph 10. 

11-12. Answering paragraphs 11 and 12, Exxon Shipping 

lacks knowledge or information sufficient to form a belief as to 

the truth of the allegations and, on that basis, denies the 

allegations in paragraphs 11 and 12. 

FIRST CAUSE OF ACTION 

13. Answering paragraph 13 1 Exxon Shipping adopts and 

incorporates by this reference its response to paragraphs 1 through 

12 as though set forth in full at this place. 

14. Answering paragraph 14 1 Exxon Shipping denies the , 

allegations in paragraph 14. 

SECOND CAUSE OF ACTION 

15. Answering paragraph 15 1 Exxon Shipping adopts and 

incorporates by this reference its response to paragraphs 1 through 

14 as though set forth in full at this place. 

16. Answering paragraph 16 1 Exxon Shipping denies the 

30GLE& GATES . allegations in paragraph 16. 

llilt•fillll 
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COMPLAINT DATED APRIL 17 1 1990 -4-



lto•lillll 

II 1\,•,t ~th .\1o•nuo• 
dJUra~o·. AI\ !¥.t:,uJ 

il ~;h .. ~l~li 

THIRD CAUSE OF ACTION 

17. Answering paragral?h 17, Exxon Shipping adopts and 

incorporates by this reference its response to paragraphs 1 through 

16 as though set forth in full at this place. 

18. Answering paragraph 18, Exxon Shipping denies the 

allegations in paragraph 18. 

FOURTH CAUSE OF ACTION 

19. Answering paragraph 19, Exxon Shipping adopts and 

incorporates by this reference its response to paragraphs 1 through 

18 as though set forth in full at this place. 

20. Answering paragraph 20, Exxon Shipping denies the 

allegations in paragraph 20. 

FIFTH CAUSE OF ACTION 

21. Answering paragraph 21, Exxon Shipping adopts and 

incorporates by this reference its response to paragraphs 1 

through 20 as though set forth in full at this place. 

22. Answering paragraph 22, Exxon Shipping denies the 

allegations in paragraph 22. 

D-2'S ANSWER TO P-280 AND P-281'S 
COMPLAINT DATED APRIL 17, 1990 -5-
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PRAYER FOR RELIEF 

23. Answering plain!iffs' prayer for relief, Exxon 

Shipping denies plaintiffs' entitlement to the relief they seek. 

GENERAL DENIAL 

24. Exxon Shipping denies each and every other allegation 

in plaintiffs' complaint that was not specifically admitted. 

AFFIRMATIVE AND OTHER DEFENSES 

1. Independent of any legal obligation to do so, Exxon 

Shipping and Exxon Corp. have paid and continue to pay many claims 

for economic loss allegedly caused by the oil spill, and incurred 

and continue to incur other expenses in connection with the oil 

spill. Exxon Shipping is entitled to a set-off in the full amount 

of all such payments in the event plaintiffs' claims encompass such 

expenditures. 

2. Numerous persons and entities have filed lawsuits 

relating to the oil spill, some of whom purport to represent the 

plaintiffs in this action. In the event of any recovery in such 

other lawsuits by persons whose claims therein are encompassed by 

plaintiffs' claims in this action, Exxon Shipping is entitled 

herein to a set-off in the full amount of such payments. 

D-2'S ANSWER TO P-280 AND P-281'S 
COMPLAINT DATED APRIL 17, 1990 -6-
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Some or all of plaintiffs' claims for damages may be \ 

reduced by the doctrine of comparative negligence or 

comparative fault. 

4. Exxon Shipping is entitled to a set-off to the extent 

of any failure of plaintiffs properly to mitigate damages. 

5. Unless otherwise agreed, Exxon Shipping is entitled to 

a set-off in the amount of any payment received by plaintiffs as 

a result of the oil spill, the containment or clean up of the oil 

released from the EXXON VALDEZ, or other activities or matters 

related to the oil spill. 

6. Each of plaintiffs' theories of recovery fails to state · 

a claim upon which relief can be granted. 

7. Exxon Shipping has acted pursuant to government 

approval, direction, and supervision, and has no liability to 

plaintiffs for any acts undertaken or omissions with such approval, 

direction, or supervision. 

8. The amount of any liability for the acts alleged is 

controlled by statute including, without limitation, 43 U.S.C. 

§ 1653(c), and AS 09.17.010, AS 09.17.060 and AS 09.17.080(d). 

9. Plaintiffs' claims are barred to the extent they would 

represent recovery by two or more persons or entities for part or 

all of the same economic loss, and thus would represent a multiple 

recovery for the same injury. 

D-2'S ANSWER TO P-280 AND P-281'S 
COMPLAINT DATED APRIL 17, 1990 -7-
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10. Plaintiffs lack standing to assert certain theories 

of recovery or to claim or recover damages based on the allegations 

of the complaint. 
. 

11. Plaintiff~' claims are based on an alleged maritime 

tort and therefore are subject to applicable admiralty 

restrictions, including without limitation, restrictions on 

granting of injunctive relief and on damages for remote economic 

loss unaccompanied by physical injury to person or property. 

12. Plaintiffs' claims for punitive damages are 

unconstitutional under the United States Constitution including, 

without limitation, Article 1, Section 8; Amendment V; and 

Amendment XIV; and the Alaska Constitution including, without 

limitation, Article I, Section 7; and Article I, Section 12. 

13. If punitive damages were to be awarded or civil or 

criminal penalties assessed in any proceeding against Exxon 

Shipping relating to the oil spill, such award bars imposition of 

punitive damages in this action. 

14. Certain claims asserted by plaintiffs are not ripe 

for adjudication. 

15. Plaintiffs fail to satisfy the requirements for 

injunctive relief. 

16. Plaintiffs' claims for punitive damages are precluded 

by the Alaska common law and statutory scheme for civil and 

G criminal penalties relevant to the oil spill. UGLE8. JATES 
lo•tillll 
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17. Those portions of AS 46.03 that were enacted after 

the oil spill constitute an unlawful bill of attainder violative 

of Article 1, Section 10 of tge United States Constitution, and 

Article I, Section 1~ of the Alaska Constitution, and if applied 

to Exxon Shipping would also violate the due process clauses and 

contract clauses of the United States and Alaska Constitutions. 

18. Some or all of plaintiffs' claims, including claims 

for punitive damages, are preempted by the comprehensive system of 

federal statutes, regulations and common law, including criminal 

1and civil penalties, sanctions and remedies relevant to the oil 

/spill, and its scheme relevant to the protection of subsistence 

interests. 

19. The damages alleged, if any, were caused, in part, by 

the actions of others not joined as defendants herein as to whom 

a right of contribution or indemnity should exist as to Exxon 

Shipping. Exxon Shipping may seek leave of Court to join such 

additional persons as third party defendants on the basis of 

further discovery. 

20. The Fund, established under the Trans-Alaska Pipeline 

Authorization Act, 43 u.s.c. § 1653(c), may be strictly liable for 

some or all of the damages alleged by plaintiffs. This action 

should not proceed in the absence of the Fund's j cinder as a 

defendant. 
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Certain theories of relief may not be maintained \ 
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because those theories are based upon the exercise of the state 

and federal constitutional rights to petition the state and federal . 
governments with respc~t to the passage and enforcement of laws. 

22. Numerous persons and entities have filed lawsuits 

against Exxon Shipping relating to the oil spill, some of whom 

purport to represent the plaintiffs in this action. In the event 

of any judgment or judgments in such other lawsuits against Exxon 

Shipping and in favor of persons whose claims are encompassed by 

plaintiffs' claims in this action, such judgment or judgments will 

Jbe res judicata as to plaintiffs' claims herein. 

WHEREFORE, defendant Exxon Shipping prays for judgment 

against plaintiffs as follows: 

1. That plaintiffs take nothing by their complaint and 

be granted no relief, legal or equitable; 

2. That the complaint be dismissed with prejudice; 

3. That Exxon Shipping be awarded its costs in this 

action, including attorney's fees; and 

4. That the court award Exxon Shipping such other and 

further relief as it may deem just and proper. 

DATED at Anchorage, Alaska this 16th day of July, 1990. 

BOGLE & GATES 

D-2'S ANSWER TO P-280 AND P-281'S 
COMPLAINT DATED APRIL 17, 1990 -10-
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Douglas J. Serdahely 
Bogle & Gates 
1031 West 4th Avenue, suite 600 
Anchorage, Alaska 99501 
{907} 276-4557 

Attorneys for Defendant 
Exxon Shipping Company (D-2) 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re 

the EXXON VALDEZ 

) 
) 
) 
) ____________________________ ) 

RE: A90-211 

AFFIDAVIT OF SERVICE 

STATE OF ALASKA ) 
ss. 

THIRD JUDICIAL DISTRICT 

Case No. A89-095 Civil 

(Consolidated) 

Joy c. Steveken, being duly sworn, upon oath, deposes and 

says: that she is employed as a legal secretary in the offices 

of Bogle & Gates, 1031 West 4th Street, Suite 600, Anchorage, 

Alaska 99501; that she has hand served D-2's Answer to P-280 and 

P-281's Complaint Dated April 17, 1990 upon Lloyd Benton Miller, 

Sonosky, Chambers, Sachse & Miller, 900 West Fifth Avenue, 

Suite 700, Anchorage, Alaska 99501 as plaintiffs' liaison counsel 

pursuant to Pretrial Order No. 9, Liaison Counsel, section (2), 

AFFIDAVIT OF SERVICE -1-
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dated December 22, 1989, and courtesy copies sent, on 

July 16, 1990 via hand delivery or U.S. Mail, postage prepaid, to 

the following attorneys: 

David W. Oesting, Esq. 
Davis, Wright & Tremaine 
550 West Seventh Avenue, Suite 1450 
Anchorage, Alaska 99501 

Jerry s. Cohen, Esq. 
Cohen, Milstein, Hausfeld & Toll 
1401 New York Avenue, N.W., Suite 600 
Washington, D~C. 20005 

A. Lee Petersen, Esq. 
Law Offices of A. Lee Petersen, P.C. 
1113 West Fireweed Lane, Suite 201 
Anchorage, Alaska 99503 

No ary Public for Alaska 
My Commission Expires: 

AFFIDAVIT OF SERVICE -2-
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1031 West 4th Avenue, Suite 
Anchorage, Alaska 99501 
{907) 276-4557 
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OISiR 0 fiL!\SK:, Attorneys for defendant 

Exxon Shipping Company (D-2) By ·-····-·· ······-·-·-·· Depu~ 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re ) 
) 
) 
) 

Case No. A89-095 Civil 
the EXXON VALDEZ 

(Consolidated) ____________________________ ) 

RE: A90-24l 

D-2 1 s ANSWER TO P-282 1 8 COMPLAINT DATED MAY 4, 1990 

Defendant Exxon Shipping Company ("Exxon Shipping") ( D-2) 

answers plaintiff's (P-282) complaint as follows: 

1. Answering paragraph 1, Exxon Shipping admits that 

the grounding of the Exxon Valdez on March 24, 1989, resulted in 

the discharge of crude oil into the waters of Prince William Sound 

and that the oil spread to certain areas within the Sound, 

including Latouche Island. Exxon Shipping further admits that 

plaintiff's property is located in Prince William Sound within 

the Third Judicial District in the State of Alaska. 

D-2'S ANSWER TO P-282 1 S 
COMPLAINT DATED MAY 4, 1990 -1-
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expressly admitted, Exxon Shipping lacks knowledge or information 

sufficient to form a belief as to the truth of the allegations 

and, on that basis, denies the allegations in paragraph 1. 

2-4. Answering paragraphs 2 through 4, Exxon Shipping 

denies that plaintiff is entitled to the relief she seeks, and 

further denies tl1e remaining allegations in paragraphs 2 

through 4. 

PRAYER FOR RELIEF 

5. Answering plaintiff's prayer for relief, Exxon 

Shipping denies plaintiff's entitlement to the relief she seeks. 

GENERAL DENIAL 

6. Exxon Shipping denies each and every other 

allegation in plaintiff's complaint that was not specifically 

admitted. 

AFFIRMATIVE AND OTHER DEFENSES 

1. Independent of any legal obligation to do so, Exxon 

Shipping and Exxon corporation have paid and continue to pay many 

claims for economic loss allegedly caused by the oil spill, and 

incurred and continue to incur other expenses in connection with 

the oil spill. Exxon Shipping is entitled to a set-off in the 

full amount of all such payments in the event plaintiff's claims 

encompass such expenditures. 

D-2'S ANSWER TO P-282'S 
COMPLAINT DATED MAY 4, 1990 -2-
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2.- Numerous persons and entities have filed lawsuits 

relating to the oil spill, some of whom purport to represent the 

plaintiff in this action. In ~he event of any recovery in such 

other lawsuits by persons whose claims therein are encompassed by 

plaintiff's claims in this action, Exxon Shipping is entitled 

herein to a set-off in the full amount of such payments. 

3. Some or all of plaintiff's claims for damages may be 

barred or reduced by the doctrine of comparative negligence or 

comparative fault. 

4. Exxon Shipping is entitled to a set-off to the extent 

of any failure of plaintiff properly to mitigate damages. 

5. Unless otherwise agreed, Exxon Shipping is entitled 

to a set-off in the amount of any payment received by plaintiff 

as a result of the oil spill, the containment or clean up of the 

oil released from the EXXON VALDEZ, or other activities or matters 

related to the oil spill. 

6. Each of plaintiff's theories of recovery fails to 

state a claim upon which relief can be granted. 

7. Exxon Shipping has acted pursuant to government 

approval, direction, and supervision, and has no liability to 

plaintiff for any acts undertaken or omissions with such approval, 

direction, or supervision. 

8. The amount of any liability for the acts alleged is 

controlled by statute including, without limitation, 43 u.s.c. 

§ 1653(c}, and AS 09.17.010, AS 09.17.060 and AS 09.17.080(d}. 

D-2 1 S ANSWER TO P-282 1 S 
COMPLAINT DATED MAY 4, 1990 -3-
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9. Plaintiff • s claims are barred to the extent they 

would represent recovery by two or more persons or entities for 

part or all of the same economic loss, and thus would represent 

a multiple recovery for the same injury. 

10. Plaintiff lacks ~tanding to assert certain theories 

of recovery or to claim or recover damages based on the 

allegations of the complaint. 

11. Plaintiff's claims are based on an alleged maritime 

tort and therefore are subject to applicable admiralty 

restrictions, including without limitation, restrictions on 

granting of injunctive relief and on damages for remote economic 

loss unaccompanied by physical injury to person or property. 

12. Plaintiff's claims for punitive damages are 

unconstitutional under the United States Constitution including, 

without limitation, Article 1, Section 8; Amendment V; and 

Amendment XIV; and the Alaska Constitution including, without 

limitation, Article I, Section 7; and Article I, Section 12. 

13. If punitive damages were to be awarded or civil or 

criminal penalties assessed in any proceeding against Exxon 

Shipping relating to the oil spill, such award bars imposition of 

punitive damages in this action. 

14. Certain claims asserted by plaintiff are not ripe 

for adjudication. 

15. Plaintiff fails to satisfy the requirements for 

injunctive relief. 

D-2'S ANSWER TO P-282'S 
COMPLAINT DATED MAY 4, 1990 -4-
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1 6 . Plaintiff's cla ln$ f o r 

precluded by the Alaska connan law and statutory scheme l o r civil 

and criminal penalties relevant to the oil spill. 

17. Those portions of AS 46.03 that were enacted after 

the oil spill constitute an unlawful bill of attainder violative 

of Article 1, Sectic11 10 of the United States Constitution, and 

Article I, Section 15 of the Alaska Constitution, and if applied 

to Exxon Shipping would also violate the due process clauses and 

contract clauses of the United States and Alaska Constitutions. 

18. Some or all of plaintiff's claims, including claims 

for punitive damages, are preempted by the comprehensive system 

of federal statutes, regulations and common law, including 

criminal and civil penalties, sanctions and remedies relevant to 

the oil spill, and its scheme relevant to the protection of 

subsistence interests. 

19. The damages alleged, if any, were caused, in part, 

by the actions of others not joined as defendants herein as to 

whom a right of contribution or indemnity should exist as to Exxon 

Shipping. Exxon Shipping may seek leave of Court to join such 

additional persons as third party defendants on the basis of 

further discovery. 

D-2'S ANSWER TO P-282 1 S 
COMPLAINT DATED MAY 4, 1990 -5-
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20. The Fund, established under the Trans-Alaska 

Pipeline Authorization Act, 43 u.s.c. § 1653(c), may be strictly 

liable for ~ome or all of the damages alleged by plaintiff. Th i s 

action should not proceed in the absence of the Fund's joinder a s 

a defendant. 

21. Certaln theories of relief may not be maintained 

because those theories are based upon the exercise of the state 

and federal constitutional rights to petition the state and 

federal governments with respect to the passage and enforcement 

of laws. 

22. Numerous persons and entities have filed lawsuits 

against Exxon Shipping relating to the oil spill, some of whom 

purport to represent the plaintiff in this action. In the event 

of any judgment or judgments in such other lawsuits against Exxon 

Shipping and in favor of persons whose claims are encompassed by 

plaintiff's claims in this action, such judgment or judgments will 

be res judicata as to plaintiff's claims herein. 

WHEREFORE, defendant Exxon Shipping prays for judgment 

against plaintiff as follows: 

1. That plaintiff take nothing by her complaint and be 

granted no relief, legal or equitable; 

2. That the complaint be dismissed with prejudice; 

3. That Exxon Shipping be awarded its costs in this 

action, including attorney's fees; and 

D-2'S ANSWER TO P-282'S 
COMPLAINT DATED MAY 4, 1990 -6-
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4. That the court award Exxon Shipping 

further relief as it may deem just and proper. 

DATED at Anchorage, Alaska this 16th day of July, 1990. 

BOGLE.& GATES 
Attorneys for Defendant 
Exxon Shipping Company (D-2) 

By:~· 

D-2 1 S ANSWER TO P-282'S 
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Douglas J. Serdahely 
Bogle & Gates 
1031 West 4th Avenue, Suite 600 
Anchorage, Alaska 99501 
{907) 276-4557 

Attorneys for Defenda11t: 
Exxon Shipping Company {D-2) 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re 

the EXXON VALDEZ 

) 
) 
) 
) __________________________ ) 

RE: A90-241 

AFFIDAVIT OF SERVICE 

STATE OF ALASKA 
ss. 

THIRD JUDICIAL DISTRICT 

Case No. A89-095 Civil 

{Consolidated) 

Joy C. Steveken, being duly sworn, upon oath, deposes and 

says: that she is employed as a legal secretary in the offices 

of Bogle & Gates, 1031 West 4th Street, Suite 600, Anchorage, 

Alaska 99501; that she has hand served D-2's Answer to P-282's 

Complaint Dated May 4, 1990 upon Lloyd Benton Miller, Sonosky, 

Chambers, Sachse & Miller, 900 West Fifth Avenue, Suite 700, 

Anchorage, Alaska 99501 as plaintiffs' liaison counsel pursuant · 

AFFIDAVIT OF SERVICE -1-
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to Pretrial Order No. 9, Liaison Counsel, section {2), dated 

December 22, 1989, and courtesy copies sent, on July 16, 1990 via 

hand delivery or U.S. Mail, postage prepaid, to the following 

attorneys: 

David W. Oesting, Esq. 
Davis, Wright & Tremaine 
550 West Seventh Avenue, Suite 1450 
Anchorage, Alaska 99501 

Jerry s. Cohen, Esq. 
Cohen, Milstein, Hausfeld & Toll 
1401 New York Avenue, N.W., Suite 600 
Washington, D.C. 20005 

c. R. (Neil) Kennelly, Esq. 
Stepovich, Kennelly & Stepovich 
704 West Second Avenue, Suite One 

Anchorage, Alaska 99~ ~- ~ 

Joy c. Steveken 

SUBSCRIBED AND SWORN to before me 
this 16th day of Jul~, 1990. 

AFFIDAVIT OF SERVICE -2-
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CHARLES W. BENDER 
PATRICK LYNCH 
JOHN F. DAUM 
O'MELVENY & MYERS 
400 South Hope Street, 15th Floor 
Los Angeles, California 90071-2899 
(213) 669-6000 

·Attorney for Defendant 
Exxon Corporation (D-1) 

F l LED 

•JUL 1 6 1990 

UttllEO SIAit~l\tLI COURl 
DISTRic-vlASKA 

Fv ----····-··· Deoutv 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re ) Case No. A89-095 civil 
) (Consolidated) 

EXXON VALDEZ ) 
) 
) 

RE: CASE NO. A90-211 

ANSWER OF EXXON CORPORATION (D-1), TO COMPLAINT FILED 
APRIL 17, 1990 

Exxon Corporation, for convenience identified in this 

answer as "Exxon", as its answer to the complaint herein admits, 

denies and alleges as follows: 

As to each and every allegation denied herein for lack 

of information or belief, Exxon alleges that it is without 

knowledge or information sufficient categorically to admit or 

deny the said allegation at this time, wherefore it denies each 



said allegation using the phrase "denies for lack of information 

or belief." 

Defense To First Cause of Action 

1. Denies for lack of information or belief each and 

every allegation of paragraph 1. 

2. Denies each and every allegation of paragraph 2, 

except admits that Exxon is a corporation organized under the 

laws of the State of New Jersey with its principal place of 

business at 1251 Avenue of the Americas, New York, New York 

10020, and that the principal business of Exxon is energy, 

involving exploration for and production of crude oil, natural 

gas and petroleum products, and exploration for and mining and 

sale of coal; that Exxon Shipping Company ("Exxon Shipping") is 

a Delaware Corporation with its principal place of buisness in 

the State of Texas; that Exxon owns all of Exxon Shipping's 

stock; that Alyeska Pipeline Service Co. ("Alyeska") is a 

Delaware Corporation, that Alyeska is owned by Amerada Hess 

Pipeline Corporation, ARCO Pipe Line Company, B.P. Pipelines 

(Alaska), Inc., Exxon Pipeline Company, Mobil Alaska Pipeline 

Company, Phillips Alaska Pipeline corporation and Unocal 

Pipeline Company; that the owners of Alyeska are permittees 

2 



under the Agreement and Grant of Right-of-Way for Trans-Alaska 

Pipeline and that Alyeska operates the Trans-Alaska Pipeline 

System, and that Exxon and Exxon. Shipping are doing business in 

the state of Alaska. 

3-7. Denies for lack of information or belief each and 

every allegation of paragraphs 3 and 7. 

8. Denies each and every allegation of paragraph 8, 

except admits that on March 23, 1989, the EXXON VALDEZ, which 

left the southern terminal facility of TAPS, at the port of 

Valdez, Alaska, bound for Long Beach, California; that the EXXON 

VALDEZ carried a cargo of approximately 1.2 million barrels of 

crude oil; that the oil was shipped from Alaska's North Slope 

through the Trans-Alaska Pipeline; that Exxon was the owner of 

the oil; that the United states Coast Guard gave the vessel 

permission to leave the southbound shipping lane for reasons 

that included the reported presence of ice; that the vessel 

travelled through the northbound shipping lane and ran aground 

on Bligh Reef; that the grounding of the EXXON VALDEZ 

resulted in the rupture of eight of the vessel's eleven cargo 

tanks; that approximately 258,000 barrels of crude oil were 

spilled into the waters of Prince William Sound; and that Nuka 

Bay is a bay in the Kenai Peninsula. 

3 
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9. Denies each and every allegation contained in 

paragraph 9. 

10. Denies each and every allegation of paragraph 10, 

except admits that Alyeska prepared an oil spill contingency 

plan and had certain responsibilities thereunder; that the plan 

in force on March 24, 1989, was duly approved by the State of 

Alaska; and that oil was carried by winds and tides onto 

portions of the shoreline and islands of Prince William Sound. 

11-12. Denies for lack of information or belief each 

and every allegation of paragraphs 11 through 12. 

13. Answering paragraph 13, Exxon realleges and 

incorporates herein by reference each and every admission, 

denial and allegation contained in paragraphs 1 through 12 

hereof, as if set out in full. 

14. Denies each and every allegation of paragraphs 14. 

Defense To Second cause of Action 

15. Answering paragraph 15, Exxon realleges and 

incorporates herein by reference each and every admission, 

denial and allegation contained in paragraphs 1 through 14 

hereof, as if set out in full. 

4 
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16. Denies each and every allegation of paragraphs 16. 

Defense To Third Cause of Action 

17. Answering paragraph 17, Exxon realleges and 

incorporates herein by reference each and every admission, 

denial and allegation contained in paragraphs 1 through 16 

hereof, as if set out in full. 
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18. Denies each and every allegation of paragraph 18 . 

Defense To Fourth cause of Action 

19. Answering paragraph 19, Exxon realleges and 

incorporates herein by reference each and every admission, 

= denial and allegation contained in paragraphs 1 through 18 

hereof, as if set out in full. 

20. Denies each and every allegation of paragraph 20. 

Defense To Fifth Cause of Action 
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21. Answering paragraph 21, Exxon realleges and 

incorporates herein by reference each and every admission, 

denial and allegation contained in paragraphs 1 through 20 

hereof, as if set out in full. 

22. Denies each and every allegation of paragraph 22. 

General Denial 

23. Denies each and every other allegation in 

plaintiffs' complaint that was not specifically admitted herein. 

Affirmative and Other Defenses 

24. The complaint and each count thereof fails to state 

claims upon which relief can be granted. 

25. Exxon is informed and believes that plaintiffs lack 

standing to claim or recover damages based on the allegations of 

the complaint. 

26. Independent of any legal obligation to do so, Exxon 

Shipping and Exxon are paying many claims for economic loss 

allegedly caused by the oil spill, and are incurring other 

6 
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expenses in connection with the oil spill. Exxon and Exxon 

Shipping are entitled to a setoff in the full amount of all such 

payments in the event that plaintiffs' claims encompass such 

expenditures. 

27. Certain persons engaged or employed in connection 

with activities related to containment and clean up of the oil 

released from the EXXON VALDEZ were thereby able to avoid or 

mitigate damage from the interruption of fishery and other 

activities. Payments received by such persons are a setoff 

against losses, if any, resulting from the interruption of 

fishery and other activities. 

28. To the extent that persons able to mitigate damages 

failed to do so, defendants cannot be held liable to such 

persons for avoidable losses. 

29. Plaintiffs' claims for punitive damages are 

unconstitutional under the United States Constitution, 

including, without limitation, Article I, Section 8; Amendment 

V; and Amendment XIV; and the Alaska Constitution, including, 

without limitation, Article I, Section 7 and Article I, Section 

12. 

30. The damages alleged in the complaint were caused, 

in part, by the action of others not joined as defendants herein 

7 



as to whom a right of contribution or indemnity should exist as 

to Exxon. Exxon may seek leave of Court to join such additional 

persons as third party defendants on the basis of further 

discovery herein. 

31. Plaintiffs' claims sound in maritime tort and are 

subject to applicable admiralty limits, including limits on 

recovery of damages for remote economic loss unaccompanied by 

physical injury to person or property. 

32. Numerous persons and entities have filed class 

action lawsuits against Exxon relating to the oil spill, some of 

whom purport to represent the plaintiffs in this action. In the 

event of any judgment in such other lawsuits against Exxon and 

in favor of plaintiffs herein, such judgment will be res 

judicata as to the claims of plaintiffs herein. 

33. Numerous persons and entities have filed other 

lawsuits against Exxon, and various other defendants, and to the 

extent there is a recovery in said other lawsuits encompassing 

claims made by plaintiffs herein, recovery on the claims herein 

is barred to the extent that it would represent a multiple 

recovery for the same injury. 

8 
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34. Some or all of plaintiffs' claims for damages may 

be barred or reduced by the doctrine of comparative negligence 

or comparative fault. 

35. The amount of liability, if any, for the acts 

alleged is controlled by statute, including, without limitation, 

43 u.s.c. § 1653(c) and AS 09.17.010, .060 and .OSO(d). 

36. If punitive damages were to be awarded or civil or 

criminal penalties assessed in any other lawsuit against Exxon 

relating to the oil spill, such award bars imposition of 

punitive damages in this action. 

37. Some or all of plaintiffs' claims, including claims 

for punitive damages, are preempted by the comprehensive scheme 

of federal common law, statutes and regulations, including its 

system of criminal and civil penalties, sanctions and remedies 

relevant to the oil spill, and its scheme relevant to the 

protection of subsistence interests. 

38. Plaintiffs' claims for punitive damages are 

precluded by the Alaska statutory scheme for civil and criminal 

penalties. 
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39. Plaintiff's claims for compensatory relief under 

state law are preempted by federal statutory and common law 

schemes for compensatory relief. 

40. Certain claims asserted by plaintiffs are not ripe 

for adjudication. 

41. Those portions of AS 46.03 that were enacted after 

the oil spill constitute an unlawful bill of attainder violative 

of Article I, Section 10 of the United States Constitution and 

Article I, Section 15 of the Alaska Constitution, and if applied 

to Exxon would also violate the due process clauses and contract 

clauses of the United States and Alaska Constitutions • 

42. The Fund established under the Trans-Alaska 

Pipeline Authorization Act, 43 u.s.c. 1653(c), may be strictly 

liable for some or all of the damages alleged by plaintiffs. 

This action should not proceed in the absence of the Fund's 

joinder as a defendant. 

43. Numerous persons and entities have filed· lawsuits 

relating to the oil spill, some of whom purport to represent the 

plaintiff in this action. In the event of any recovery in such 

other lawsuits by persons whose claims are encompassed in this 
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action, Exxon is entitled to a setoff in the full amount of su' 

payments. 

44. Exxon and Exxon Shipping have acted pursuant to 

government approval and direction with regard to the containmf 

and clean-up of the oil spill. 

45. Certain theories of relief may not be maintained 

because those theories are based upon the exercise of the stat 

and federal constitutional right to petition the state and 
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federal governments with respect to the passage and enforcemer 

of laws. 

Prayer 

WHEREFORE, Exxon prays for judgment as follows: 

1. That plaintiffs take nothing and be granted no 

relief, legal or equitable; 

2. That Exxon be awarded its costs in this action, 

including a reasonable attorney fee; and 

3. For such other and further relief as the court 

deems just and proper. 
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Respectfully submitted, 

CHARLES W. BENDER 
PA~RICK LYNCH 
JOHN F. DAUM 
O'MELVENY & MYERS 

and 

WILLIAM M. BANKSTON 
BANKSTON & McCOLLUM 

By 'h;J; Jtt/r~t.idi-
William M. Bankston 

Attorneys for Defendant 
Exxon Corporation (D-1) 
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CHARLES W. BENDER 
PATRICK LYNCH 
JOHN F. DAUM 
O'MELVENY & MYERS 
400 South Hope Street, 15th Floor 
Los Angeles, California 90071-2899 
(213) 669-6000 

Attorney for Defendant 
Exxon Corporation (D-1) 

IN THE UNITED STATES DISTRICT COURT 

In re 

EXXON VALDEZ 

FOR THE DISTRICT OF ALASKA 

) 
) 
) 
) 

Case No. A89-095 Civil 
(Consolidated) 

_______________________ ) 

RE: CASE NO. A90-211 

AFFIDAVIT OF SERVICE 

STATE OF ALASKA ) 
) ss. 

THIRD JUDICIAL DISTRICT ) 

I, LINDSEY L. GALIN, being first duly sworn, deposes and 

states as follow: 

1. That I am employed by the firm of Faulkner, Banfield, 

Doogan & Holmes; 

2. Pursuant to Pretrial Order No. 9, on July /b~, 1990, I 

mailed true and correct copies of the ANSWER OF EXXON 

CORPORATION (D-1) 1 TO COMPLAINT FILED APRIL 17 I 19901 to Lloyd 
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20. 

21. 

22. 

23. 

24. 

25. 

26. 

SS& 144ii44W .. lid& d z•w, 
Benton Miller, Esq., 900 w. 5th Ave., Suite 700, Anchorage, 

Alaska, 99501, Liaison counsel for Plaintiffs and Douglas J. 

Serdahely, Esq., Bogle & Gates, 1031 w. 4th Ave., suite 600, 

Anchorage, Alaska, 99501, L~aison Counsel for Defendants. 

3. Further, I have mailed courtesy copies to plaintiffs' 

lead counsel, Jerry s. Cohen, Cohen, Milstein & Hausfield, 1401 

New York Ave., N.W., Suite 600, Washington, D.C., 20005, David 

Oesting, Esq., 550 w. 7th Ave., Suite 1450, Anchorage, Alaska, 

99501, and to A. Lee Petersen, 1113 West Fireweed Lane, Suite 

201, Anchorage, Alaska, 99503. 

By: Vl~.4~ 

SUBSCRIBED AND SWORN to before me this ~~~ day of July, 
1990. 

Notary Public 
My Commission 

in and for Alaska{Jo.-<tJ(.._ Q ~ 
Expires: s/z..o/9 "Z--

2 



. ~ .... 

::Jilmore & Feldman 
ATTORNEYS AT LAW 

3 I 0 K STREET, SUITE 101 

ANCHORAGE. ALASKA 
99501-2095 

(907) 279-4506 

James D. Gilmore 
GILMORE & FELDMAN 
310 K Street, Suite 308 
Anchorage, Alaska 99501-2095 
(907) 279-4506 

JUL 2 3 199U 

UNITED ~'1\l}_i:)l i1l\-l COURl 
DISTRI T .Q ALASKA 

Counsel for Defendant Edward Murphy (D-18) Pv ···-·-··-· .. . Deputy 

IN THE UNITED STATES DISTRICT COURT 

In re 

the EXXON VALDEZ 

FOR THE DISTRICT OF ALASKA 

) 
) 
) 

Case No. A89-095 Civil 
(consolidated) 

=---~--~--~~----------> Re: Chugach v. Exxon 
Case No. A89-138 
(P-81 through P-94 against D-1 through D-3, D-5, D-8, D-10, D-12, 
D-14, D-17 through D-20 and other defendants not yet assigned party 
numbers) 

ANSWER TO AMENDED COMPLAINT 

Defendant Ed Murphy, in answer to plaintiffs' amended 

complaint, states: 

JURISDICTION AND VENUE 

1. Defendant lacks knowledge or information sufficient 

to form a belief concerning each and every allegation contained in 

paragraphs 1 through 3 of plaintiffs' amended complaint. 

PARTIES 

4. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 4 through 37 of plaintiffs' amended 

complaint. 

38. Defendant Murphy admits each and every allegation 

contained in paragraph 38 of plaintiffs' amended complaint. 



...... lf'8i 

-Jilmore & Feldman 
ATTORNEYS AT LAW 

310 K STREET, SUITE 101 

ANCHORAGE, ALASKA 
99501·2095 

(907) 279·4506 

COMMON FACTUAL ALLEGATIONS 

39. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraph 39 of plaintiffs' amended complaint. 

40. Defendant Murphy.admits each and every allegation 

contained in paragraph 40 of plaintiffs' amended complaint. 

41. Defendant Murphy admits each and every allegation 

contained in paragraph 41 of plaintiffs' amended complaint. 

42. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 42 through 48 of plaintiffs' amended 

complaint. 

49. Defendant Murphy denies each and every allegation 

contained in paragraph 49 of plaintiffs' amended complaint. 

50. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 50 through 55 of plaintiffs' amended 

complaint. 

PUNITIVE AND/OR EXEMPLARY DAMAGES 

56. Defendant Murphy denies each and every allegation 

contained in paragraph 56 of plaintiffs' amended complaint to the 

extent said allegations pertains to him. 

FIRST CLAIM FOR RELIEF 

(All Defendants) 
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Gilmore & Feldman 
ATTORNEYS AT LAW 

II 0 K STREEt, SUITE 101 

ANCHORAGE, ALASKA 
99501·2095 

( 907) 279.4506 

PUBLIC NUISANCE 

57. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

46 to plaintiffs' amended complaint. 

58. Defendant Murphy·denies each and every allegation 

contained in paragraphs 58 and 59 of the first claim for relief of 

plaintiffs' amended complaint. 

SECOND CLAIM FOR RELIEF 

(Exxon Defendants and Alyeska Defendants) 

STRICT LIABILITY [AS §§ 46.03.822-8281 

60. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

49 of plaintiffs' amended complaint. 

61. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 61 through 63 of plaintiffs' amended 

complaint. 

THIRD CLAIM FOR RELIEF 

(All Defendants) 

PRIVATE NUISANCE [AS § 09.45.2301 

64. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

53 of plaintiffs' amended complaint. 
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:Jilmore & Feldman 
ATTORNEYS AT LAW 

!10 K STREET, SUITE 101 

ANCHORAGE. ALASKA 
99501-20i5 

(907) 279-4506 

65. Defendant Murphy denies each and every allegation 

contained in paragraphs 65 and 66 of the third claim for relief of 

plaintiffs' amended complaint. 

FOURTH CLA?M FOR RELIEF 

(All Defendants) 

INHERENTLY DANGEROUS ACTIVITY 

67. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

56 to plaintiffs' amended complaint. 

68. Defendant Murphy denies each and every allegation 

contained in paragraphs 68 and 69 of the fourth claim for relief of 

plaintiffs' amended complaint. 

FIFTH CLAIM FOR RELIEF 

NEGLIGENCE OF THE EXXON DEFENDANTS. 

HAZELWOOD. COUSINS AND MURPHY 

70. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

59 of plaintiff's amended complaint. 

71. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 71 through 78 of the fifth claim for relief 

of plaintiffs' amended complaint. 
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Jilmore & Feldman 
ATTORNEYS AT LAW 

310 II: STREET, SUITE 101 

ANCHORAGE. ALASKA 
99501·2095 

(907) 279·•506 

79. Defendant Murphy denies each and every allegation 

contained in paragraphs 79 and 80 of the fifth claim for relief of 

plaintiffs' amended complaint. 

SIXTH CLAIM FOR RELIEF 

(Exxon) 

UNSEAWORTHINESS 

81. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

70 of plaintiffs' amended complaint. 

82. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraph 82 of the sixth claim for relief of 

plaintiffs' amended complaint. 

SEVENTH CLAIM FOR RELIEF 

NEGLIGENCE OF ALYESKA DEFENDANTS 

83. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

70 of plaintiffs' amended complaint. 

84. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 84 through 86 of the seventh claim for 

relief of plaintiffs' amended complaint. 
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_;ilmore & Feldman 
ATTORNEYS AT LAW 

-110 K STREET, SUITE 301 

ANCHORAGE. ALASKA 
99501·2095 

(9071 279·4506 

•; _,.., - -~--"---···· -., .. ~·· ·~ \ -<•-

EIGHTH CLAIM FOR RELIEF 

TRESPASS 

(All Defendants) 

87. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

- 74 of plaintiffs' amended complaint. 

88. Defendant Murphy denies each and every allegation 

contained in paragraph 88 of plaintiffs' amended complaint. 

NINTH CLAIM FOR RELIEF 

(Exxon Defendants and Alyeska Defendants) 

NEGLIGENT MISREPRESENTATION 

89. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

76 to plaintiffs' amended complaint. 

90. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 90 through 96 of the ninth claim for relief 

of plaintiffs' amended complaint. 

TENTH CLAIM FOR RELIEF 

(Exxon Defendants and Alyeska Defendants) 

FRAUD 

97. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

84 of plaintiffs' amended complaint. 
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::nlmore & Feldman 
ATTORNEYS AT LAW 

II 0 K STREET, SUITE 108 

ANCHORAGE. ALASKA 
89501·2095 

(907) 279·o4506 

98. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 98 through 104 of the tenth claim for 

relief of plaintiffs' amended complaint. 

ELEVENTH CLAIM FOR RELIEF 

(All Defendants) 

105. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

92 of plaintiffs' amended complaint. 

106. Defendant Murphy denies each and every allegation 

contained in paragraph 106 of the eleventh claim for relief of 

plaintiffs' amended complaint. 

TWELFTH CLAIM FOR RELIEF 

(Exxon) 

PUBLIC NUISANCE 

107. Defendant Murphy restates and incorporates by 

reference herein each and every answer made to paragraphs 1 through 

26 of plaintiffs' amended complaint. 

108. Defendant Murphy lacks knowledge or information 

sufficient to form a belief concerning each and every allegation 

contained in paragraphs 108 through 119 of the twelfth claim for 

relief of plaintiffs' amended complaint. 
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:Jilmore & Feldman 
ATTORNEYS AT LAW 

-10 K STREET, SUITE SOl 

.ANCHORAGE, ALASKA 

99501·2095 
(907) 279·4506 

By way of further answer and affirmative defense, 

Defendant Murphy states: 

FIRST AFFIRMATIVE DEFENSE 

Plaintiffs' complaint fails to state a claim against 

defendant Murphy for which relief may be granted. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiffs lack standing to claim or recovery the damages 

upon which the allegations of the complaint are based. 

THIRD AFFIRMATIVE DEFENSE 

If any of the plaintiffs have received payment for 

economic losses allegedly caused by the spill, answering defendant 

Murphy is entitled to a set-off in the full amount of all such 

payments. 

FOURTH AFFIRMATIVE DEFENSE 

Claims by some of the persons or entities listed as 

plaintiffs in the complaint may have been settled or released, or 

in the alternative, payments may have been received by such persons 

or entities which may operate as an accord in satisfaction of the 

claims against answering defendant Murphy. 

FIFTH AFFIRMATIVE DEFENSE 

Defendant Murphy is entitled to a set-off in the amount 

of any payments made for employment by entities or persons listed 

as plaintiffs in this complaint for clean-up of oil released by the 

Exxon Valdez, and to the extent that said monies mitigate 

plaintiffs' damages, defendant Murphy is entitled to a set-off for 

said sums. 
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iilmore & Feldman 
ATTORNEYS AT LAW 

I 0 K STREET, SUITE 108 

ANCHORAGE. ALASKA 
99501·2095 

( 907) 279·4506 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs have failed to mitigate their damages. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims for t>unitive damages against defendant 

Murphy are barred by the State and Federal Constitutions, and by 

State and Federal statutes and regulations. 

EIGHTH AFFIRMATIVE DEFENSE 

Plaintiffs' damages were caused in part, or in whole, by 

the negligence or conduct of other parties and, accordingly, 

plaintiffs' claim against defendant Murphy is barred. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims in maritime tort are subject to 

applicable admiralty limits of recovery on damages for remote 

economic loss unaccompanied by physical injury to person or 

property. 

TENTH AFFIRMATIVE DEFENSE 

Plaintiffs' claims for damages may be barred or reduced 

by the doctrine of comparative negligence. 

ELEVENTH AFFIRMATIVE DEFENSE 

The funds established under the Trans-Alaska Pipeline 

Authority Act, 43 USC 1653(c), may be strictly liable for some of 

the damages alleged by plaintiffs. 

TWELFTH AFFIRMATIVE DEFENSE 

corporate plaintiffs herein may lack capacity to commence 

and maintain this action since they have failed to allege and prove 
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iilmore & Feldman 
ATTORNEYS AT LAW 

I 0 II: STREET, SUITE 308 

~NCHORAGE. ALASKA 
99501·2095 

(907) 279·4506 

that they have paid their Alaska corporate taxes last due and have 

filed bi-annual reports for the last reporting period. 

THIRTEENTH AFFIRMATIVE DEFENSE 

Wherefore, having fully answered plaintiffs' amended 

complaint, and having asserted affirmative defenses thereto, 

defendant Murphy requests that said amended complaint be dismissed, 

that plaintiffs take nothing thereby, and that defendant Murphy be 

awarded his costs and disbursements herein together with a 

reasonable amount for attorney's fees. 

DATED this ~day of July, 1990, at Anchorage, Alaska. 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 

11q~~~ day of July, 1990, 
a true and correct copy of 
the foregoing was delivered 
by mail to all counsel of 
record based upon the Court's 
Master Service List of 
June 26, 1990: 

GILMORE~ 
By: ruoO'I\ 

GILMORE & FELDMAN 
Counsel for Defendant Murphy 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In Re: 

EXXON VALDEZ ) 

) 
No. A69-095 Civil 

(Consolidated) 

MASTER SERVICE LIST 

AMENDED - July 24 , 1990 

This master service list will be distributed to liaison 

coun sel whenever it is amended; and liaison counse l shall be 

responsible for employing the curren~ master service list. 

Proof of service of all documents upon the parties to 

these conso lidated cases shall be by affidavit or certification 

that: 

Service of <TITLE OF DOCUMENT> h a s been made 
upon a lI counsel of record b ased upon the 
court's Master Service List of <DATE). 

Counsel shal I find listed on Exhibit A, attached 

hereto, the appropriate plaintiff and defendant number 

designation to be used when filing documents with the court. 

MASTER SERVICE LIST - July 24, 1990 

cc : L. Miller, D. Serdahely , D. Ruskin 
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COUNSEL FOR PLAINTIFFS' 

P-1, P-3, P-8 thru P-12, P-16 thru 
P-18, P-202 thru P-206 

Lewis Gordon 
A. William Saupe 
1130 W. SixthAve.,Ste. 100 
Anchorage, Ak 99501 
907-276-4331 

P-78 thru P-80, P-95, P-113 
P-167 and P-168 
Matthew D. Jamin 
JAMIN, EBELL, BOLGER & GENTRY 
323 Carolyn Street 
Kodiak, Ak 99615 
907-486-6024 

P-30 thru P-39 

John T. Hansen 
HANSEN & LEDERMAN 

711 H Street, Ste. 600 
Anchorage, Ak 99501 
907-258-4573 

P-19, P-21, P24, P-28, P-46, P-48, 
P-50, P-52, P-54 thru P-62, P-64, 
P-116, P-118, P-120, P-122, P-124 
P-126, P-128, P-130, P-132, P-135 
thru P-147, P-246, P-247 and P-267 
Lloyd Benton Miller 
SONOSKY, CHAMBERS, SACHSE & MILLER 
900 W. 5th Avenue, Ste. 700 
Anchorage, Ak 99501 
907-258-6377 

Dona 1 d Fer gus on · 
3605 Arctic Blvd, #419 
Anchorage, Ak 99503 

MASTER SERVICE LIST - July 24, 1990 

P-13 thru P-15, P-22, P-40 thru P-4~ 
P-73 thru. P-76, P-114, P-115 

John Pharr 
733 W. 4th Avenue., Ste . 200 · 
Anchorage, Ak 99501 
907-272-2525 

P -278 

Kenneth M. Rosenstein 
LYNCH, CROSBY & SISSON 
550 W. 7th Ave., Ste 1100 
Anchorage, Ak 99501 
907-276-3222 

P-43 and P-44, P-81 thru P-94 

Timothy Petumenos 
BIRCH, HORTON, BITTNER & CHEROT 

1127 W. 7th Avenue 
Anchorage, Ak 99501 
907-276-1550 

P-65 thru P-67 

David Oesting 
DAVIS, WRIGHT & JONES 
550 W. 7th Ave., Ste 1450 
Anchorage, Ak 99501 
907-276-4488 

P-277 

Robert Cowan 
P.O. Box 1681 
Kenai, Ak 99611 
(907)283-7187 
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P-268 thru P-276 

Laurie Adams 
Sierra Club Legal Defense Fund 
P.O. Box 1681, 325 4th Street 
Juneau, AK 99801 
(907)586-2751 

P-97 thru P-109 and P-111 

Edward Reasor 
6731 W. Dimond Blvd. 
Anchorage, Ak 99502 
907-243-6071 

P-139 thru P-144, 
P-201 
Mark S. Bledsoe 
BLEDSOE & KNUTSON 
2525 Blueberry Road, Ste. 206 
Anchorage, Ak 99503 
907-272-5200 

P-146 and P-147 

Mark Moderow 
880 N Street, 
Anchorage, Ak 
907-277-5955 

Ste. 203 
99501 

P-169 

Donald Braun 
VINDICO 
P.O. Box 65 
Unalaska, Ak 99685 

P-280 and P-281 

A. Lee Peterson 
731 I Street, 
Anchorage, Ak 
(907)276-8330 

Suite 201 
99501 

MASTER SERVICE LIST - July 24, 1990 

David R. Mil len 
3845 Helvetia Drive 
Anchorage, Ak 99508 
907-561-2271 

P-112 

Randall Cavanaugh 
310 K Street, Ste. 703 
Anchorage,Ak 99501 
907-276-8400 

P-145 

Charles Kasmar 
KASMAR & SLONE 
3003 Minnesota Drive, Ste. 301 
Anchorage, Ak 99503 
907-272-4471 

P-165 and P-166 

Roger Beaty 
BEATY, DRAEGER, LOCKE & TROLL 
1400 W. Benson, Ste I 
Anchorage, Ak 99503 
907-276-2722 

P-170 thru P-188 

Michael Geraghty 
STALEY, DELISIO, COOK & SHERRY 
943 West 6th Avenue 
Anchorage, Ak 99501 
907-279-9574 

P-282 

C.R. Kennelly 
STEPOVICH, KENNELLY & STEPOVICH 
704 W. 2nd Ave., Ste 
Anchorage, Ak 99501 
(907)279-9352 

Page 3 of 4 



COUNSEL FOR DEFENDANTS' 

D-2, and D- 6 

Douglas Serdahely 
BOGLE & GATES 
1031 W. 4th Avenue, Ste. 600 
Anchorage, Ak 99501 
907-276-4557 

Clifford Groh, Sr. 
GROH, EGGERS & PRICE 
2550 Denali Street, 17th Floor 
Anchorage, Ak 99503 
907-272-6474 

D-16 and D-19 

John Conway 
ATKINSON, CONWAY & GAGNON 
420 L. Street, Fifth Floor 
Anchorage, Ak 99501 - 1989 
907-276-1700 

William Bankston 
BANKSTON, MCCOLLUM & FOSSEY 
550 W. 7th Ave., Ste 1800 
Anchorage, Ak 99501 
907-276-1711 

James Gilmore 
GILMORE & FELDMAN 
310 K Street, Ste 308 
Anchorage, Ak 99501 - 2095 
(907)279-4506 

MASTER SERVICE LIST - July 24, 1990 

D-3, D-9, D-11, D-12, D- 14, 
D- 20, D- 2 1 

Charles Fl y nn 
BURR, PEASE & KURTZ 
810 N Stre e t 
Anchorag e , Ak 99501 
907-276-6100 

D-10 

John Clough III 
FAULKNER, BANFIELD, DOOGAN & HOL ME S 
550 W. 7th Ave. ,Ste 1000 
Anchorage, Ak 99501 
907-274-0666 

Robert Richmond 
RICHMOND & QUINN 
135 Christensen Drive 
Anchorage, Ak 99501 
907-276-5 7 27 

Dick L. Ma d s on 
712 8th Avenue 
Fairbanks, Ak 99701 
907-452-4215 

SPECIAL DISCOVERY MASTER 

David Ruskin 
1031 West 4th Avenue, Ste 500 
Anchorage, Ak 99501 
(907)277-1711 

,, ., 
!I 
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CAUSE: PLAINTIFt~· 

... P-1 SEA HAWK SEAFOODS, INC. , .., : '· 
-P-2--- ··eorn<-tNL-E'f-PROCE-33~- fNC-. 

P-3 . SAGAYA CORP., 
-·P--4----MclHHtR-EN-;-·WH:rldAH--- #56 0 
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-P-1----NOR-RH'rr~GRGfr...-b..- 115 6 0 
P-8 CRANZ, HUNTER, 
P-9 FEENSTRA, RICHARD, 
P-10 AK WILDERNESS SAILING SAFARIS, 
P-11 SEAFOOD SALES, INC., 

9-09'5 P-12 RAPID SYSTEMS PACIFIC, LTD. 
I ~9~ ••• Y-13 CRUZAN FISHERIES, INC., 

·)·1 P-14 GROVE, STANLEY NORRIS, 
P-15 GROVE, ANTH0:1Y, 

39-999 .. .P-16 CORDOVA DISTRICT FISHERMAN 
9-09.5 UNITED, INC., an Alaska corp., 

P-17 PRINCE WILLIAM SOUND AQUA
CULTURE CORP., an Alaska 

D'EFC.NDP.NTS 

D-1 EY~ON CORP., A New Jersey corp., 
D-2 EXXON SHIPPING CO., a Delaware corp. 
D-3 ALYESKA PIPELINE SERVICE CO., a Dela~ 

/ D-4 TRANS-ALASKA PIPELINE LIABILITY FUND 
-v-5---~...GO..-r--US.A, a:s~o 
D-6 EXXON VALDEZ, her engines, tackle, g< 

equipment and appurtenances, in rem, 
D-7 HAZELWOOD, JOSEPH, an individual-,-
D-8 COUSINS, GREGORY, an indivi~ual, 
D-9· NELSON, GEORGE 
D-10 EXXO~ PIPELINE CO., a Delaware co~p., 
D-11 AMERADA HESS CORP., 
D-12 ARCO PIPE LINE CO., 
~~-~~t~~tr~~BM~~£h~-~.#~ 

D-14 MOBIL ALASKA PIPELINE CO., 
-D--1. 5- -fltUJ:; :rP-5- .P E'fRffi.:EBM- -cfr. ' -:t.r 53 0 
D-16 SOHIO ALASKA PIPELINE CO., 

-D-:l. -7- -UN-I G N -ALA.f>KA :..P..:r .P t;t,. lNE-- GG-~ -n r:r~ 

non-profit corp., CAus= 
(CITE THE U.S. CIVIL STATUTE UNDER V'JH!CH THE CASE 

IS FILED AND Wr~iTE. A BRIEF STATEMENT OF CAUSE.) 

~------------------------------~F~~~~~~ngD SERVLC~-LI~------------------------

ATTORNEYS 

P-18 CHESHIER, ELMER• J., D-18 
j.....J.Q •••• P-19 SAMISH MARITIME, INC.' .. A89 190 5W D-19 
3-::0 5 · .. P-~2-0--Mt~WE.S±:--F-.r..f>lUi;F..l-E£'T-~~60A89-190 ~D-20 
C) B~5 P-21 MCALLISTER, SCOTT D-21 
~-} •••• P-22 OLSEN, STEVEN T., D-22 
3.,...10 •••• P-2-r-MI-c-H£-£~r;--.J-A.€K:;--;-:wt\€r-9 r90 ~s.,o · D-23 
9-0~5 P-24 McALLISTER, MICHAEL, , .A89 190 &f5<.6 

MURPHY, EDWARD, 
BP PIPELINES (ALASKA), INC., 
.PHILLIPS ALASKA PIPELINE CORP., 
UNOCAL PIPELINE CO. 
AbA~KAT-~±A±E-G~ #316 
AbA~KAT-~±A±J;-G~T-HJ;P±T-~~-£NV±RGNMt 

€9N5ERVA~f8H #316 
P-25 YOAKUM, CHARLOTTE, .,A89 190 -t:t ~CI -H-~- - Sc;}H-I{)-.. F & 'f.Rffi.£YM- .£G..- ~ 5'3D 
P-26 JUDSON, LEE, •• .A89-l90 -tr' .$(,() D-25 EXXON TRANSPORTATION CO. 
P-27 'HUGHES, LANTZ, • .AS~ 1~0 #.SC..tJ D-5 E~C{ON COI-~Pl\NY, u.s.A. DKT #933 
P-28 McALLISTER, THOMAS s. 
P-2-9-- .J -&- -h- EN'F-ER..PR i:s.B-&, -& -Wa-sfl i,.n.gt-en 

(;o.~-,-- .t\89 l90 t:t=-S<..U 
) 

9-10 6 •••• P-30 GORESON, MART Ii-i, 
P-31 GJRESON, J.\Mi:::S R., ., 

P-32 HOORE, JEFFREY A., 
P-33 EWING, JANES D.' 
P-34 J::!S:N, DOUG, 
P-35 Lm-lELL, DANIEL, 
P-36 WHITTIER SEAFOODS, INC., •••. ;\.39-149 
P-37 CORDOVA AIR SERVICE, INC. 
P-38 DEW DROP, F/V .............. . A89-149 

I FILING FEES PAI.1 
ST A TISTICAI 

DCHECK 
HERE CARD D 

\ 
/ 

IF CASE WAS DATE RECEIPT NUMBER C.D. NUMBEi'l 

FILED IN JS-5 
FORMA 

JS-6 
PAUPERIS 6:::ES DISTRICT COURT DOO<n DC-1 

------ ---- - --~-----· --.--- -----
.,- ..... ,.,..,, .. , ..... ..,.,..,.,._._...,. 



...,_ __ ~--
1 P-39 DEBRA LEE, F/V, .... A89- 149 
;~~~-ro7 ••••• P-40 BM<LR, GRANT C., 
I A89-095 P-41 BUTLER, ROBIN, 

!-t\i3'J-}:-(}8-; • • • • P-42 CESAR I, RICHARD, 
~-t\89-~ • ~ • • • P-43 McCRUDDEN, PHILIP H., .•• A89-±99- ~ !111 I . ~ P-44 BISHOP, DENNIS, ••• A89-~99 ~ ~,~ 
:A&9-HG- • • • •• P.-4-5-- -NO.R:r~-14\CJ:~tG--R-IWT" -I.m:~.,.. ••. 1\8-9-1:"14 ..rno 

IA89-095 ! ;P-46 EYAK NATIVE VILLAGE, •.. 1'\8-9-t-1-4 -tt ~'>o 
# 619 '(..19 P-lri- --&'?AK-NAH-V.£-\LH.rbAG&-l'-RAI.HH{)NAL 

GOUNGtl:r, • . . A89--l.+-4 # ;l:zp 

!P-48 NATIVE VILLAGE OF CHFl\lEGA BAY , ••• 1\8~-1:"14 ""?.~ 
c# C.1~ 'P.-49--- - NM.'-I.VF. -'IJ.I-i.t.AGE- .Q.li' --GH-EW~GA- -BA¥ 

, I 

: IRA COUNCIL, •.• 1\8'3-1:"14 -tt ~~ 
: P-50 1f-H..-L""1\Gfr-oF-...p.{Htt--(-R:AH:1\H-, THE NATIVE VILLAGE OF PORT GRAHAM, •• . t\8.1)-!-1-4 ~ ;l?C 

.tf f.z. 19 12.-.5-l-- -1-RE-~ ~~~+-WA1-I.lll:-\LI..LLAGE. -OF-l?G~'F- -GRAH:~f-
: j . 'I'R1>1fl1. 'I':r'O'NtU: -eotrne tL ,. • • A8 'J-H 4 ff :1~ 
: :P-52 -E-N£t"i-5tt--frt\..Y-4fitt"Afi£-; THE NATIVE VILLAGE OF ENGLISH BAY, ••• z\8-9-!.:t4 P- :l'\u 

~ lr tq , P-5-3-- -EN££ -I -5tt--£Nl--IV-H: .. t+.fi£-"'f.Pd\-&l'f-H7T\'t\£ TH & -ff.tVH \l-E- ...V-1. b hAG£- 8 f. -ENb b I-SH- £A"? --NANWAhBC-
. £BtrN£"it.-; TR*Di'ftOOtrt...- e<1tiNen:; , ••• A89-t-14 -¢ .:z ~ ·. 
I 
,P-54 MOUNT HARATHON NATIVE ASSOC., INC., •• • A89--l:.+4 ~ ;l?c. 
I 

;P-55 VALDEZ NATIVE ASSOC., INC., ••. t\89--l:-74 ~ ~~ 
'P-56 NICHOLS, AGNES , ••• t\89--l:-74 -~t ,_~c. 
I 
;P-57 OLSEN, GILBERT, .•• A89-·±+4 tt..<~t> 

iP-58 HAKARKA, HENRY , ••• A89--l:.+4 1:t ;2">o 

~ P-59 TOTEHOFF, JOHN H., ••• A89--l.+4 t:1 :H l> 

!P-60 TOTEHOFF, HAGGlE A. , .•. A8'J-H4 tt ~~o 
:P-61 HAGANACK, WALTER SR., ••• 11.8'9-1:"1..!; #2'>0 

!P-62 HAGANACK, HALTER JR., • •• A89--l:-74 ft. :2 ~o 
Lp-&-3----KJ/-ASN-I.-K-GF-F,-.l,q::~, ••• Ag.IJ--i:-74 tL .:l3o 
lP-64 HELSHEIHER, JUANITA, ••• A89-!-74 "* J?ll> 

-A89-l:-!-L. L •• .IP-65 THORNE, GERALD E., ••.••• :frl3-9-J:-4-5- 'DICTtt"' 51'1 
iA8 9-095 iP-66 THORNE, GERALD D., ••••••. "'R8~=t4-s- ~SI'I 

. !P-67 THORNE, CHARLES H., ••••. :1t8"J• t-4'5- 1:1 Sl'l 
A89-117 •• !' ••• ;P-68 SIGLER, W. B. T. J., •••••••• A89-11 8 

I ~~--~~G~-~~~~W.,..~---~~=~ #619 
I jP-70 FERGUSON, DONALD A., •.•• A89-118 
., ;.P=~l...--WlU-~T"...J.UD.¥-~-E-y ••• DKT # 752a 

A80-Jl_q5 I ~~---LA¥.,.....}1A1U.E.NS-• ..£liA.RON,- •• DKT #835 
::M.l9-~ • . ...• ,P-73 HOFHA.NN, DALE, 
-t-.:89-1-2-6;; · ;· •• :P-74 HERSCHLEB , KENT, 
A89-09:> j ·P-75 HERSCHLEB, JOHN, 

A89-095 ; !P-76 HERSCHLEB, ANNE, 
t\89-1-2-9-. •1 • •• JP-77 COPELAND, TOH, ••••• • •••• l't8'9-~'8~ DKT #614 
A89-12-5 • .' ••• ~P-78 WISNER, HUGH R., ••• A89-238 

: :P-79 DOOLEY, LARRY L., ... A89-238 
A89-136 .• 

1 
•••• P-80 KODIAK ISLAND BOROUGH, ••• A89-239 

A89-138 •• : •••• P-81 CHUGACH ALASKA CORP., ••• AS-9--±-9-g. -41. :1..<:{0 

I ·P-82 CHUGACH FOREST PRODUCTS, INC., an 
Alaska corp •••• AS-9--l-9-8 tf ;lqo 

P-83 CHUGACH DEVELOPHENT CORP., an 

Alaska corp. , ••• A&~-1:~8 tl ;:lqb 

P-84 ·cHUGACH FISHERIES, INC., an Al aska 
corp. , ••• AS~=l~S 1:t ~o 

P-85 · CHUGACH TIHBER CORP., an Alaska 
corp. , ••• A89-l-9& fl ;l'ID 

P-86 BERING DEVELOPMENT CORP., an 
Alaska corp. , AS~ ... l~S U ~qo 

P-87 TATITLEK CORP., an Alaska Native 

village corp •••. A&9-i-9'& ~ d-"'0 ,-· --·-.. -- - - ·- ·-- -- "- ·-· ·- ·- ·- ·-- -- ·-·-----· - - ·---- -·-- - ·------- --------------

n 
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P-88 CHENEGA CORP . , an . 

P-89 
P-90 

Alaska Native Village corp., ... A&t-l-l1{f 11 ~o 
CHN, INC., an Ala s ka corp., •.. A&t-:t-98 t1 ~D 

EYAK CORP., an Alaska Native 
corp • , . . .....A8-9-l-9-8 :il D2C! o 

P-91 EYAK DEVELOPMENT INC., an 
Alaska corp., ... -M3-9--+98- if :;2'10 

P-92 EYAK TIMBER INC., an Alaska 
corp .•••. A89--l-98 it :l'\0 

P-93 PORT GRAHAM CORP., an Alaska 
Native Village corp., •.. -Aa-9 1:9-8 .;! ~'tt> 

P-94 PORT GRAHAM DEVELOPMENT CORP., 
an Alaska corp. , ••. -A&9---l-9B ~ :l'lo 

A89-139 .I .•.•.. I.P-95 OLD HARBOR NATIVE CORP., ... A89-238 
P-9e---GRG±lUh-bEWMAR±-J .... .,..-.-.-A8-9-2-J.S /1810 

A89-140. I .....• I.P-97 BUTCHER, C.N., 
P-98 STARITEIM, SCOTT, 
P-99 BENNETT, ROSS, 
P-100 KINCAID, SUSAN, 
P-101 PHATLEY, LESLIE, 
P-102 DEHLIN, RICHARD, 
P-103 TOTEMOFF, JERRY, 
P-104 TOTEMOFF, MELVIN, 
P-105 WILLIAMSON, RICHARD, 
P-106 MILLARD, GARF, 
P-107 LANG, NORMAN, 
P-108 LAKOSH, THOMAS, 
P-109 DAY, PATRICIA, 
-P--H{)--~.--B-0£-, 11275 

A89-09~ P-1ll MCGUIRE, DENNIS, 
A&9-{~-l- •••••••• P-112 DRIESSCHE, MARC VAN, 
A89-144 .••.•••. P-113 CLARKE, ED, 
A89-147 ........ P-114 KOMPKOFF, DON, 

P-115 TIEDMAN, FREDERICK M., SR., 
AM---l-1-G-. ~ •••• ·I·P-ll6 THE NATIVE VILLAGE OF TATITLEK, 
A8 9-0 9 5j P---i-1: 1--...tffi£-N-Nf-i:VE--\R:-l.bAG&--G-F -~..J:rb.~..J:lUI. ....CO.UNCIL, # 619 

P-118 THE ALASKA SEA OTTER CO~~ISSION 
P--i -1: 9- - -1'-H£ -l«HH AI<: --AR-EA -NM' -I .lJ J; .....f\.S.W C -.- -INC -• #619 
P-120 THE SHOONAQ' TRIBE OF KODIAK , 
P--i~t-~£-~~L~R±~~-~A~-~~AL~NCU- #619 
P-122 THE NATIVE VILLAGE OF LARSEN BAY, 
~-1L3-~-N~~E\nttn6&~-~~£N-~-~~~±~~G~~b, #G19 
P-124 THE NATIVE VILLAGE OF OLD HARBOR, 
P--l ~ 5 - -T-HE- N-A-T-{ ..lJE -V-I-U:.AC.E- -Or -UT..D.... ll.AR.BO.R:: :r Ull!l'I Cl~trl..= f tZliN£-H, , # 6 1 9 
P-126 THE NATIVE VILLAGE OF KARLUK, 
P--l~-7- -'1'-HE-N-Pr-T-i::VE -~Hrl:.A&E- -t>f -~K-1-.-R-: A..--GmlNG~-- #. 619 
P-128 THE NATIVE VILLAGE OF PORT LIONS, 
~~9-~-~Nr~~E-~FL~AG~~-~-t~~~~~~~€g~.I,, #619 
P-130 THE NATIVE VILLAGE OF AKHIOK, 
~ -3-1: - -'1'ttE-NA'l'-I ~£ -v-FL~A&E- -t>f-AlffilE>K-'ffi:Af}f 'f ffiN+.b -GOUNG f.b-, # 6 19 
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A&~~G •••••• P-132 THE NATIVE VILLAGE OF OUZINKIE, 
A 8 9-0 9 5 ~-1.-3"3-- ~-Nid"f"\it! -v-R-t.,i\6 & -D.F- OUZ-I-NK!!!:" "''l'RA!H-R-0tlAh .-c-EHfNG-1-£-; # 6 19 

IP-1-:l-4--~,-~-N. #619 -
~-135 LIND, RONNY, 
~-136 PANAMAROFF, ALLEN, 
P-137 ELUSKA, DAVID SR ., 
~-138 HARRIS, TESHIA, 

~8~}65 ...... P-139 ALASKAN SPORT FISHING ASSOC., 
; 89095 P-140 STANLEY, MICHAEL L., 

P-141 YATES, JEFF, 
P-142 LEE, TONY, 
P-143 TYGERT, ALLAN, 

89 -: 0 g 5 P-144 ELIAS, TOM, .:lf"SbO 
~8~.{3e •••••• P-145 McCRUDDEN, PHILIP G. , ... A09 z71 
8-9--H·:;..-.•• .••. IP-146 GORDAOFF, KEITH H. , 
.89-095 P-147 GORDAOFF, GEORGE, A. , 
~a 9 -1-9t)..,. r-.-.-..... J2--l~8- -L£.A.S~ r -I-RV±-NC, 

P--1..-4 ~ - -DORMirlt ,- "'fu\N ;-

#560 

P--i-s e - -sEA-'lfEN'rtlRP:~ ,- -n~ e . , 
P-i -51- -H:flERSE-N-;-~-ffi, 
P--i-52--GOSH'P:R:-,--R.EX, 
P-i -5 '9 - -MEt;S 17l't ;- full. Y., 
~-~"54-~~>RI7~, 

u 
P--i "55- -owENS' ;- -cfu\Rl:;ES- M-;- , 
P--i "5 u- -ooRMtdt ,- "Kf'lf ffi , 
P--i-s.:r--ntrttetJn'-,-j"~€., " 
P-i-5B--s£~eB£*;-~ftC-K-R., " 
P-i "5 ~ - -"ffiRR{ ;- -GR£6 , 
~-~"6e- "'110lttU:3" ,- -E1tt~ -n-: , 
P-i "61- -eRA,..;- -\fi-t. t t.t\M'" -s . , 
~-~"62- '""\ft\"N-; -M1!R1(-; 

II 

II 

II 

II 

P" -'"1. o:; ~ ') -otRCJi S'P.r'A"N'S ~n~-,- 'tn. tc::t't\M-M • ,
11 

~---4~~~~~~---~~£~Rft~~~~~·~-~e~NR¥~-~R~7~·--~~----->P=~-HeALLf5~~-~r~~~ 
~9-200. P-165 MAXWELL, ROBERT A. 

#560 

39-238. 
P-166 MAXWELL, CAROL ANN 
P-167 THE KARLUK LODGE, INC., 
P-168 KODIAK SALMON PACKERS, INC., 

::t t ervno ••••• P-169 VINDICO, ---------------------PROPOSED 
39-264 ....... P-170 ICICLE SEAFOODS, INC., 

P-171 ASTORIA WAREHOUSING, INC., 
P-172 PETER PAN SEAFOODS, INC ., 
P-173 PENINSULA SALMON, INC., 
P-174 SEVEN SEAS CORP., 
P-175 OCEAN BEAUTY SEAFOODS, INC., 
P-17 6 OCEAN BEAUTY ... NORTHW!::ST-; ·· INC. , 
P-177 WASHINGTON FISH & OYSTER CO., 
P-178 KING CRAB, INC., 
P-179 ST. ELIAS INVESTMENT CO., INC., 

. P-180 OCEAN BEAUTY ALASKA, I NC ., 
P-181 PORTLAND FISH GROUP, INC., 
P-182 TRIDENT SEAFOODS CORP., 

II 

INTERVENORS (granted 
DKT #307) 
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A89-264 ...•.. P-183 WARDS COVE PACKING CO., 
.. . . P-184 ALASKA BOAT CO., 

P-185 NORTH PACIFIC PROCESSORS , INC., 
P-186 ALEUTIAN DRAGON FTSHERIES., 
P-187 NORTH COAST SEAFOOD PROCESSORS, INC., 
P-188 ELECTRO ENDS, INC., 

~~u~~ ..... P-189 BABICH, RANDALL P., 
AS 9-0 9 5 ""P--:19-&--NBMBALA:iS ;--lriNBS£..;'-;-

~9-~-~B~-5~-~~ 
~-49-~--NBb~.-~~, 

P-i ~ .3-- -Ne tAN-,- fl e BORAH , 
Y-1 g lf --r:IOR:G"tlli";- 'J A"{" "R.: , 
P-195 McLENAGHAN, MICHAEL, 
P-196 CARROLL, ALBERT , 
~t~r-~w~-M~~t4r., 

~t~~-~e~,-~, 

"P'=-1 ~ -uei~TCtt;- -JOHN-M. 
-p-..2ee- --Mt:tE"Ni\t:HA:M-,-: "M.'fiN- N. , 

#560 
II 

II 

II 

II 

#560 
II 

II 

II 

A89-270 ..••.•. P-201 SELDOVIA NATIVE ASSN., INC. 
~9r . ..... P-202 PRINCE WILLIAM SOUND SEINERS ASSOC. 
A89-095 P-203 PRINCE \HLLIAM SOUND SETNETTERS ASSOC . 

P-204 HUTCHENS, FLOYD 
P-205 MOORE, KENNETH 
P-206 O'LEARY, MICHELLE HAHN 

k&9--Z9~. . .••. -P-~g.f..--AI.E~Kl~,--.J.A~Q.N #56 0 
A8 9-0 9 r: -p-zfrcr-'"1\NfrE:R-SBN;----E--WEN-E 

-p-2~-~frERSBN;-~Vffr 

-p-..z !{}- - "1\Nfr "ERSBN ;- -DE-AN 
-p-zt~-~frE:R-SBN;-~~h~ 

-p-z t2-- "1\NfrE*SBN ;--ROONE-Y 
-p-zty-~Nfr~H~EN- ;- ~B~ 

-p-z tlr- -BEe~, +InR-~ 
-P-z ts-- -BEeittR-; -e-MH.-
-P-zt&--B~t.-NL~£ 
-P-z t 7-- -BR.ANlli\f., -HE-NR ¥-SR-. · 
-p-zt&--£RrG~-E-~~E 

-p-zt~--BB~-~D 
P-7! rG-- £MhOON, -A*E-t. 
P-7: r r-- £AAb50N• -B£R-NAA& 

-fl--7! r2-- £AR-b-SON, -c-1\R-£ 
-p-z r s - -t:AR h"9DN-, -frfrl.. -E 
-p-zr4--£nRhOON,-~NE-

II 

II 

II 

II 

II 

II 

II 

~-r-~-e~b,~E~~---------- ##634 
-fl--7! z.&- £-Re!*-,- Ht:-b-W-N- #56 o 

II 

-p-zr7--~~~~¥,~Nt:-& 

~ r&- -ER t:-G*Se-N., -GLARE-NGE 
~r~-~REG~-e,~¥

--P--7: 3-G- - -BR BNEB'..., - FRt\N* 
--P--7:3!---BRBN£~...,-~~E-b-

~32--~~NBL~R,~t~ 

~ 3-3-- ..JAMES:r'..QW r -MU. I-NDA 
P=-2 :> tr- ·::rotmsmr, -r-Mtt 

II 

II 

II 

II 

II 

II 

II 

II 

'- .. ... ...---.......-r--· 

DOCKET NO. __ _ 

PAGE _OF __ PA < 
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I_ DA~E NR. 

i:!rS-9-ffl ont .. 
~\89-095< ont. 

PLAINTIFFS PROCEEDINGS 

P-2-9-5--.fONE"S;--JOt!N-e :- # 5_6 0 
P-2-3-6- -.ffiN£-5' -MORR f& II 

P.-~3-7--~~H,- .MtNOLB II 

ll-:1-}g... -KASH.J!;\tAROF-y -W.HMAM- -&R. #56 0 
ll-.6->9--~Yh-,- .JGHN #56 0 
P-2:46--~N;--ld..fflS" " 
P-.2-"'-rl.--~Rttl't ,- t!ti.R:R"f II 

?""'2·tr2- -toUN-s B"t:m't";- :BR1~'1'T 11 

P-2-4-3- -Mt:::{JM:hlfM-,- €H:ARL-£"9- II 

?....zt.-4- -r•ti:Nru.<Elt",-1lil.l't1t"f"" II 

~245--~FC£8bMr,-5HERR~- " 
P-246 PEDERSEN, AUGUST JR. 
P-247 PEDERSEN, A. DOUGLAS 
?~~--~et~;~t~~- #560 
~--SHANGI:N-,--RB&s:EM.- II 

P-C5e- -sth\:Ne Rt,- -5'fEPHEM " 
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Defendant Alyeska Pipeline Service Company and six of its\ 

owner company defendants (hereinafter referred to collectively as 

"Alyeska") have moved for judgment on the pleadings against 

selected private plaintiffs on the grounds that those plaintiffs' 

claims are preempted by federal maritime law. The State of 

Alaska's amicus brief is filed in response to Court Order No. 25, 

dated June 22, 1990. It is the State's view that Alyeska 

mischaracterizes the role Alaska law1 may play in protecting 

against and remedying injuries caused by oil pollution. 2 This 

mischaracterization of the State's police powers leads the movants 

to the erroneous conclusion that the State may not afford relief 

to certain persons and entities who have suffered economic, but not 

physical damages as a result of the Exxon Valdez oil spill. 

The spillage of oil in Alaska waters is a matter of grave 

1s state concern. Where the interest of a state in regulating an 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1 Alyeska does not identify the Alaska law it seeks to 
have declared unconstitutional. However, the State understands 
the motion to be targeted at the economic damage provisions of 
the Alaska Environmental Conservation Act, AS 46.03.822, and 
the common law proximate cause rule announced in the case of 
Mattingly v. Sheldon Jackson College, 743 P.2d 356 (Alaska 
1987), to the extent these laws provide relief to ceratin 
private plaintiffs. The State does not take a position at this 
time as to whether particular plaintiffs targeted by the 
Alyeska motion have claims under Alaska law. 

2 The State will not address in this brief the various 
rules adopted by the federal courts regarding proximate cause, 
and will refer in general to these rules as the admiralty rule 
of proximate cause, or the Robins rule. The State agrees with 
the Joint Plaintiffs that there is in fact no "uniform" 
admiralty rule of proximate cause, and that the rule applied 
by the Supreme Court in the 1927 Robins Dry Dock and Repair Co. 
v. Flint, 275 u.s. 303 (1927), to a time charter breach of 
contract issue, no longer binds even the federal courts. Joint 
Pl. Mem. at 23-30. 
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issue is particularly strong, and where national policy does not 

require the implementation of a nationally "uniform" law on the 

subject, state law may clearly be applied as a matter of 

traditional admiralty choice of law analysis. Further, and of most 

importance, Congress has expressly provided that local liability 

rules, including local rules of proximate cause, may be applied to 

remedy the injuries caused by marine oil pollution. See, infra, 

discussion of the Trans-Alaska Pipeline Authorization Act ( "TAPAA") 

at, ~' 43 U.S.C. § 1653, and the Clean Water Act at, ~' 33 

u.s.c. § 1321. 

I. 

ARGUMENT 

ALASKA'S MARINE OIL POLLUTION LAWS MAY BE ENFORCED TO BENEFIT 
PARTIES WHO WOULD BE DENIED PROTECTION BY LESS PROTECTIVE 
GENERAL MARITIME LAW RULES. 

Article III, Section 2 of the Constitution grants the 

federal courts jurisdiction over admiralty matters. This 

jurisdictional clause has also been construed to empower the 

federal courts to adopt substantive rules of admiralty law. Romero 

v. International Terminal Operating Co., 358 u.s. 354, 373-74 

(1959). Thus, it is clear that when a plaintiff opts to seek 

relief under general maritime law for an injury, principles devised 

by the federal courts will apply to resolve the grievance. See, 

~' Pruitt v. Allied Chemical Corp., 523 F.Supp. 975, 980-81 

(E.D. Va. 1981). Alyeska argues that the rules which would be 

applied by a federal court in a general maritime law cause of 

action by the targeted plaintiffs serve to preempt rules of state 

law which are applicable to state law causes of action. However, 

where an issue is of particular local concern, and where a 

AMICUS loiEMORANDUl~ - 2 
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"uniform" maritime law on the subject is not required, state law 

may be applied despite the existence of a different maritime rule 

on the subject. 3 

A. Admiralty Analysis Permits the Application of State Law 
to Issues Which do not Reguire Resolution Under a 
"Uniform11 National Rule, and Which Are of Particularly 
Strong Stat2 Interest. 

The Supreme Court has repeatedly stated that state law 

will be applied in admiralty cases where a "uniform" federal rule 

on the subject is not required. In such cases, state laws which 

"modify" or "supplement" federal rules are readily applied. 

v. Chambers, 312 U.S. 383, 387-88 (1940). In addition, and of most 

relevance here, state laws are applied where the state's interest 

in the subject matter is so significant that the national interest 

does not require the enforcement of only one "uniform" rule. 

Kossick v. United Fruit Co., 365 U.S. 731, 739 (1961); Romero v. 

International Terminal Operating Co., 358 U.S. 354, 373-74 (1959). 

Under this latter rule, the decision whether to apply the 

state rule despite the existence of a divergent federal rule on the 

subject is one of balancing the state and federal interests. 

Kossick, 365 u.s. at 739. In Kossick the Court explained: 

3 In its reply brief, Alyeska admits that state law may 
apply to an issue that is "peculiarly a matter of state and 
local concern." Aly. R. Mem. at 35. However, Alyeska 
concludes this rule is inapplicable here, where the state 
concern is also one of "intense national interest. 11 Id. There 
is in fact no rule of admiralty which would deny the states the 
power to address local problems of such importance that they 
attract public attention. It is notable that the "intense 
national interest" in resolving the problem of oil pollution 
has resulted in a Congressional policy that permits states to 
tailor their laws to meet local needs and concerns. See 
discussion of federal oil pollution statutes, infra. 
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10 

the fact that maritime law is - in a special sense 
at least - federal law, and therefore supreme by 
virtue of Article VI of the Constitution, carries 
with it the implication that wherever a maritime 
interest is involved, no matter how slight or 
marginal, it must displace a local interest, no 
matter how pressing or significant. But the process 
is surely rather one of accommodation, entirely 
familiar in many areas of overlapping state and 
federal concern, or a process somewhat analogous to 
the normal conflict of laws situation where two 
sovereignties assert divergent interests in a 
transaction as to which both have some concern. 

Id. at 7 39 (emphasis added) . The Kossick Court had to decide 

whether to apply the state statute of frauds rule, which would have 

held unenforceable an oral promise by an employer to pay for an 

I employee's injuries, or the opposite federal statute of frauds 
II 

12 
rule, which would have resulted in enforcement of the promise. 3 65 

13 
u.s. at 733-34. Applying the above "balancing of interests" 

14 
analysis the Court concluded that a contract between a seaman and 

15 his employer was not "peculiarly a matter of state and local 

16 concern," and that the oral promise should be enforced. Id. at 

17 I 741. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The Court similarly explained in Romero that, as a matter 

of federalism, state laws may apply in maritime areas not required 

to be addressed by a "uniform" national rule. The Court also 

explained that state laws had frequently been applied in the 

admiralty context: 

[T]o claim that all enforced rights pertaining to 
matters maritime are rooted in federal law is a 
destructive oversimplification of the highly 
intricate interplay of the states and the national 
government in their regulation of maritime commerce. 
It is true that state law must yield to the needs 
of a federal maritime law when this court finds 
inroads on a harmonious system. But this limitation 
still leaves the States a wide scope. State created 
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liens are enforced in admiralty. State remedies for 
wrongful death and state statutes providing for the 
survival of actions, both historically absent from 
the relief offered by admiralty, have been upheld 
when applied to maritime causes of action . 
State rules for the partition and sale of ships, 
state laws governing the specific performance of 
arbitration agreements, state laws regulating the 
effect of the breach of warranty under contracts of 
maritime insurance -- all of these laws and others 
have been accepted as rules of decision in admiralty 
cases, even, at times, when they conflicted with a 
rule of maritime law which did not require 
uniformity .... Here, as is so often true in our 
federal system, allocations of jurisdiction have 
been carefully wrought to correspond to the 
realities of power and interest and national policy. 

358 U.S. at 373-75 (footnotes omitted and emphasis added), guoteq 

in Askew v. American Waterways Operators, Inc., 411 u.s. 325, 338 

(1973); see also East River Steamship Corp. v. Transamerica 

Delaval, 476 u.s. 858, 864 n.2. Thus, the Supreme Court has often 

approved of the application of state substantive law to "admiralty 

issues" in the face of divergent federal rules. 4 

4 The Court has upheld the enforcement of local vessel 
emissions control regulations even though the applicable Coast 
Guard rules would have permitted the plaintiff's emissions 
level, Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 446 
(1960); allowed the survival of a state tort action against a 
deceased party, even though the federal rule would have 
prohibited the action upon the parties death, Just v. Chambers, 
312 U.S. 383, 387-89 ( 1941); allowed state law to govern 
wrongful death claims arising out of accidents occurring on 
state waters even though the state rule was contrary to the 
federal "rule of non-liability," Western Fuel Co. v. Garcia, 
257 u.s. 233, 242 (1921); and allowed the application of a very 
strict state employer liability statute in a wrongful death 
case even though maritime standards applicable to non-fatal 
employer torts was less protective. Hess v. United States, 361 
U.S. 314, 320 (1960), and Harlan, J., dissenting at 323; see 
also Baer, Admiralty Law and the Supreme Court, 6-10 at 202 
( 3rd ed. 1979) (Hess allowed the application of a higher 
standard of care than permitted by maritime law). 
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B. The Courts Have Repeatedly Recognized that States 
Have the Power to Adopt Environmental Protection 
Measures Which Affect Maritime Issues. 

Environmental protection has as a matter of national 

policy been left largely to the states, with the federal government 

setting minimum standards but not regulatory ceilings. See, ~' 

Chevron U.S.A., Inc. v. Hammond, 726 F. 2d 483, 489 (9th Cir. 1984) 

(Clean Water Act sets minimum, but not maximum water pollution 

standards), cert. denied, 471 u.s. 1140 (1985). The courts have 

had no difficulty finding that in areas of environmental 

protection, states generally have a strong enough interest to have 

their laws applied even though the case falls within the federal 

courts' admiralty jurisdiction. 

In Askew v. American Waterways Operators, Inc., the 

strength of the State of Florida's interest in protecting its 

shores from oil pollution played a significant role in the court's 

decision. 411 u.s. at 328-35. There the Court ruled that 

Florida's strict liability remedy for state clean-up damages was 

not preempted by any rule of admiralty law. At the time that case 

was decided, the Clean Water Act established a rule permitting the 

federal government, but not states, to recover clean up expenses. 

Id. at 335. The Court commented at length on the dangers posed to 

state resources by tankers of growing size, id. at 334-35, n.5, and 

explained the important state interests involved: 

We find no constitutional or statutory impediment 
to permitting Florida, in the present setting of 
this by case, to establish any "requirement of 
liability" concerning the impact of oil spillages 
on Florida's interests or concerns. To rule 
[otherwise] is to allow federal admiralty 
jurisdiction to swallow most of the police power of 

AMICUS MEMORANDUM - 6 
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the Sta t es over o i l s pillage -an in~i d i ou s t o r m ot 
pollution of vast conce r n t o eve ry coast a l c i ty or 

2 

3 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

port and to all t he estua r ies on which the l ife o f 
the ocean and the lives o f the coa s ta l p e ople are 
greatly dependent . 

. The damage to state interests a lready caused 
by oil spills, and the risk of ever-increasing 
damage by reason of the size of modern tankers 
underlie the concern of coastal States. 

... So far as liability without fault for damages 
to state and private interests is concerned, the 
police power has been held adequate for that 
purpose. 

Id. at 328-29, 335. The Court concluded that the Florida oil spill 

liability scheme did not involve one of those "isolated instances 

where 'state law must yield to the needs of a uniform maritime 

law,"' and was therefore valid. 5 Id. at 338, 344. See also Huron 

15 Portland Cement Co. v. Detroit, 362 U.S. 440, 446 (1960) (loca l 

16 vessel emissions controls not preempted by less stringent federa l 

17 emission regulations); Standa rd Dredging Corp. v. Murphy, 319 U.S. 

18 3 06, 3 09 ( 194 3) (uniformity only required in "certain aspects o f 

19 

20 

21 

22 

23 

24 

25 

26 

maritime law"); see also Manchester v. Massachusetts, 139 u.s. 240, 

266 (1891) (admiralty clause does not prevent states from 

5 This litigation presents the Court with an even more 
compelling reason to permit the application of state law than 
did Askew. In Askew, the Court declined to apply the Clean 
Water Act to the exclusion of Florida law. Had it not so 
declined, it would have effected a "uniform" maritime law for 
oil pollution liability. In enacting TAPAA to regulate only 
spills of North Slope Crude Oil, and the less comprehensive 
Clean Water Act for spills in general, Congress validated the 
Askew Court's understanding that there was no national policy 
requiring one uniform law to govern oil pollution, and has thus 
precluded any court from establishing a uni f orm national oil 
pollution liability regime. See discussion of TAPAA, inf ra. 
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individually regulating to protect their coastal fishery 

resources) . 

The lower courts have followed suit in applying state 

laws to issues involving natural resources. In Chevron, the Ninth 

Circuit upheld an Alaska law prohibiting the discharge by vessels 

of oily ballast water into state waters even though applicable 

federal law would have permitted the discharge. 726 F.2d at 489-

93. The Court started with the well-established premise that state 

law preemption under the supremacy clause is not "lightly to be 1 

presumed" since Congress, if it desires, can react to a court 

decision by making clear that state law has preempted in the 

particular area. Id. at 488; accord Portland Pipeline Corp. v. 

Environmental Improvement Commission, 307 A.2d 1, 10 (Me. 1973), 

£QQ. dismissed, 414 U.S. 1035 (1973). The court then explained: 

The subject of environmental regulation . . has 
long been regarded by the court as particularly 
suited to local regulation. 

congress has indicated emphatically that there is 
no compelling need for uniformity in the regulation 
of pollutant discharges and that there is a positive 
value in encouraging the development of local 
pollution control standards stricter than the 
federal minimums. 

(T]here is no . . dominant national interest in 
uniformity in the area of coastal environmental 
regulation. Here, in fact, the local community 
[Alaska] is more likely competent than the federal 
government to tailor environmental regulation to 
the ecological sensitivities of a particular area. 

u 726 F.2d at 483, 488-93. Accord Commonwealth of Puerto Rico v. 

s.s. Zoe Colocotroni, 628 F.2d 652, 672 (1980) (state strict 
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liability scheme 

admiralty), cert. denied, 450 U.S. 912 (1981). 

In Pruitt v. Allied Chemical Corp, 523 F.Supp. 975 (E.D. 

Va. 1981), the court did not even consider preempting state laws 

establishing liability for water pollution. There fishermen, 

seafood processors, and others brought both state law and general 

maritime law claims against a company responsible for chemically 

contaminating Chesapeake Bay. The admiralty law claims were 

decided with reference to Robins and subsequent cases, while the 

state law claims were decided solely with reference to more 

permissive state proximate cause rules. Id. at 978-82. The Pruitt 

court implicitly decided that the Robins rule, whatever its 

importance in other areas of the law such as maritime contract, was 

not a required, uniform rule for purposes of regulating water 

pollution. 

Alyeska cites State of Louisiana ex Rel. Guste v. M/V 

Testabank, 752 F.2d 1019 (5th Cir. 1985), cert. denied 477 u.s. 903 

(1986), for the proposition that more permissive state laws are 

preempted by Robins in the area of water pollution regulation. The 

Testabank court sat, at Judge Wisdom's request, to redetermine 

whether Robins still had applicability for purposes of general I 

maritime claims. Id. at 1021. After a thorough analysis, and with 

vigorous dissent, the court decided that the general principles 

announced in Robins remained applicable in the Fifth Circuit6 for I 

6 The court indicated that other circuits might decide 
not to follow the Robins if the states in those circuits did 
not. It noted: "Jurisprudence developed in the Gulf states 
informs our decisions. It supports the Robins rule." 752 F.2d 
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! purposes of fede ra l law cla i ms . The c our t the n br i ef ly s t a t e d that 

general maritime law would apply to the pla int iffs' claims to the 

exclusion of Louisiana law. Id. a t 10 31. However , this statement 

was of no e ff e ct, and the pla inti f fs had litt l e incentive to a r gue 

against it. As the court explained, the Gulf States of the Fifth 

Circuit also followed the Robins rule, and the application of state 

law would have therefore been of no help to plaintiffs not 

protected by general maritime law. Id. at 1028. 7 The court had no 

occasion to consider whether the interests of a state in protecting 

its coastal environment would be deferred to were the state to 

decide that the protections of the Robins rule were inadequate. 

Nor, of course, did the court decide what effect TAPAA and the oil 

spill liability provisions of the Clean Water Act might have had 

upon its conclusion. See discussion of TAPAA and the Clean Water 

Act, infra. 

It is thus clear that the need for a "uniform" admiralty 

law has given way where states exceed federal standards to protect 

their natural resources. This strong local interest is premised 

upon the fact that the states themselves have been injured. The 

interest is similarly local wher e the lives and businesses of 

at 1027. 

7 The court explained, "Jurisprudence developed in the 
[Fifth Circuit's] Gulf States informs our maritime decisions. 
Courts [in these states] have consistently denied 
recovery for economic losses negligently inflicted where there 
was no physical damage to a proprietary interest." Id. at 
1027. Louisiana , under whose laws the plaintiffs also brought 
claims, similarly afforded no relief to plaintiffs who suffered 
from only economic injuries. Id at 1028; 30 La. Rev. Stat. § 
2001-37. 
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sovereign has the most compelling interest in regulating a 

particular activity, they have had no such difficulty where the 

states have attempted to protect their natural resources from 

destruction. 

c. Congress has Recognized that Marine Oil Pollution 
is of Great Concern to the Affected States, and that 
it Need Not be Addressed by One "Uniform" National 
Law. 

The most compelling evidence that oil pollution is an 

issue of grave local concern to the coastal states, and that these 

states should as a matter of national policy be permitted to 

implement locally tailored, rather than uniform regulatory schemes, 

comes from Congressional expressions to this effect. National 

legislation, including TAPAA and the Clean Water Act, provides that 

Alaska law should be applied to the state law claims of the 

plaintiffs targeted by Alyeska's motion under the above analysis. 

TAPAA is particularly clear on this subject. These statutes are 

discussed infra at Section II. 

Not only has Congress authorized the implementation of 

"non-uniform" state laws, but it has made federal laws themselves 

"non-uniform," depending upon whether the spill is of North Slope 

or other oil. Given its determination that the transportation of 

oil through Prince William Sound in large tankers presented greater 

than normal environmental risks, it imposed an especially tough 

standard of liability on spillers of this oil. 
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II. CONGRESSIONAL POLICY PERMITS, RATHER THAN PREEMPTS, NON
UNIFORM STATE REGULATION OF OIL POLLUTION LIABILITY. 

TAPAA and the Clean Water Act both expressly state 

Congress' intention that state police powers to adopt their own oil 

spill compensation schemes be preserved. TAPAA, 43 U.S.C. § 

1653 (c) (9); Clean Water Act, 33 U.S. C. § 1321(o) (1), (2). TAPAA 

in particular states that, for purposes of North Slope Crude Oil 

spills, states and private plaintiffs should be permitted to invoke 

a federal statutory strict liability damages remedy. 43 u.s.c. 

§ 1653(c) (1), (3). TAPAA further states Congress' intentions that 

states nonetheless be permitted to adopt their own liability 

standards. It reads: "This subsection [governing liability for 

damages caused by oil pollution] shall not be interpreted to 

preempt the field of strict liability or to preclude any state from 

imposing additional requirements." 43 u.s.c. § 1653(c)(9). The 

Clean Water Act contains similar language. 8 The statutes make 

clear that Congress has seen the subject of oil pollution as being 

especially important to the locally-affected states. 

8 The Clean Water Act's oil spill liability provisions 
contain two statements of non-preemption. 33 u.s.c. § 
1321(o) (1), (2), discussed more fully at Section II B infra. 
This Congressional design of deference to local concerns, and 
divergent federal oil spill remedies depending upon whether the 
spilled oil is North Slope crude oil or not, undermines 
Alyeska 's argument that national policy requires a single, 
nationwide scheme for addressing the injuries caused by oil 
pollution. 
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' TAPAA Establishes the Proximate Cause and Other 

Liability Rules Against Which State Law Must Be 
Measured When Deciding Whether State Law Has Been 
Preempted. 

In deciding whether Alyeska is correct that Alaska law 

is preempted by federal law because of an impermissible conflict, 

one must first identify the allegedly preemptive federal law. 

While Robins and subsequent case law may identify the applicable 

rule to be applied to federal maritime law actions relating to oil 

spills, TAPAA establishes the federal statutory law. Even by 

Alyeska's admission, this statutory law establishes the proximate 

w! 
1 

cause and other liability rules to be applied to federal claims 

II 
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arising out of spills of North Slope crude oil. Aly. R. Br. at 48. 

It must thus be determined what preemptive effect Congress intended 

for these federal rules to have. If Congress intended to permit 

the concurrent application of state law to effectuate national 

policy, its intention cannot be circumvented by attaching a 

preemptive affect to common law rules adopted by the federal 

courts. 9 

9 The conclusion that statutory law may preempt federal 
common law is neither new nor novel. In the case at bar 
Congress has made clear its intentions that statutory, rather 
than pre-existing common law rules of proximate cause be 
applied in the area of North Slope Crude Oil pollution, at 
least for the first $100,000,000 of liability. See discussion 
of TAPAA, infra. However, even where Congress' intentions have 
not been made so clear, and Congress has not adopted a rule on 
the same exact issue addressed by federal common law, the 
latter has been rather readily preempted. As the Supreme Court 
noted in Milwaukee v. Illinois and Michigan, 451 U.S. 304, 317 
and n.9 (1981): 

Since states are represented in Congress but 
not in the federal courts, the very concerns 
about displacing state law which counsel 
against finding pre-emption of state law in the 
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Congress has made clear that TAPAA supplies the federal 

law against which allegedly preempted state law must be measured. 

That statute authorizes recovery for "all damages . . . sustained 

by any person or entity . . . as the result of discharges of oil 

from [a] vessel" carrying North Slope crude oil. 43 u.s.c. § 

1653(c) (1) (emphasis ctdded). The wording of this statute is broad. 

Congress' statement that a party responsible for an oil spill pay 

for "all" damages requires that the proximate cause rule to be 

applied to the statute be similarly compensatory in spirit. 

absence of clear intent actually suggest a 
willingness to find congressional displacement 
of federal common law (citation omitted). 

The Court found that, even though Congress did not actually 
address the issue of nuisance remedies, the Clean Water Act's 
"'comprehensive program for controlling and abating water 
pollution ... strongly suggest[s] that there is no room for 
the courts to improve on that program with federal common 
law.'" Id. at 319 (citations omitted); see also East River 
S.S. Corp. v. Delaval, 476 u.s. 858, 864 (1986} ("absent a 
relevant statute, the general maritime law, as developed by 
the judiciary, applies") ( citation omitted) ; International 
Paper Co. v. Ouellette, 479 u.s. 481, 485-88 (1987) (Clean 
Water Act preempts federal common law of nuisance for water 
pollution, but not remedies under law of state which is 
affected by pollution). 

The Milwaukee rule is equally applicable where 
Congress has addressed an area formerly regulated by general 
maritime law. Conner v. Aerovox, Inc.,730 F.2d 835, 842 (1st 
Cir. 1984), cert. denied, 470 u.s. 1050 (1985). In Conner the 
court explained that general maritime law will be displaced 
where Congress has "occupied the field," or where Congress has 
"spoken directly to a question." Id. at 837. 

Here Congress has directly addressed the issue of 
oil pollution liability in TAPAA. See discussion of TAPAA 
section 43 u.s.c. 1653(c), infra. Thus, the general maritime 
rule of proximate cause, and any alleged preemptive effect it 
may have had, have been displaced. 

AMICUS MEMORANDUM - 14 



-' 

~ < a: 
w w-
z --~ ~x5 ~ 
~., "' > . <II((") 

~ ~~.D 
crmZ~~ 
gl3~<_R 
<<:xw~ 
~gj~~u; 
,_I:lc:r~ u.OoO 
O~"':na. 
\2 ::~ 
u. ;:; 
"- ~ 0 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

il 
li 

This is further evidenced by the TAPAA legislative 

history. Representative Udall explained the broad compensatory 

spirit which led to TAPAA's liability provisions: 

It is admittedly forcing a tougher liability 
standard on Alaskan oil than exists for other oil, 
but the House has consistently maintained that the 
environmental risks of transporting this oil were 
greater. The oil companies have, in turn, 
consistently promised that both the pipeline and 
the sea leg were safe. We are doing no more than 
holding them to this promise. 

119 Cong. Rec. 36606, November 12, 1973. Thus, it cannot be said 

that Congress intended for large numbers of injured parties to bear 

the costs of the industry's actions just because their losses are 

not accompanied by "physical" injury. Congress intended to hold 

those who spill oil fully responsible for all injuries they cause. 

It was not Congress' intention to protect defendants from liability 

for real and legitimately grieved injuries. 

TAPAA adopts a proximate cause rule holding responsible 

parties liable for "all damages" caused "as a result" of a spill. 

It is clear that Congress did not intend as a prerequisite to 

recovery for foreseeable economic damages that a party first suffer 

direct personal or property damage. 

The Department of the Interior has followed Congress' 

mandate that it adopt regulations to implement TAPAA. 10 In doing 

so, the Department of the Interior has aptly declined to attach any 

10 43 u.s.c. 1653(c) (4) states that the Trans-Alaska 
Pipeline Liability Fund, against which injured parties would 
file their strict liability claims above $14,000,000, and up 
to $100,000,000, "shall be administered by the holders of the 
trans-Alaska pipeline right-of-way under regulations prescribed 
by the Secretary (of the Interior)." 
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"physical injury for non-fishermen" 

requirement to the statutes damages provision. Instead, the 

Department has sought to enforce this provision by borrowing from 

the Outer Continental Shelf Resources Management Act's offshore 

platform spill liability provisions. Department regulations have 

been adopted to read: 

"Damage" or "Damages" means any economic loss 
arising out of or directly resulting from an (oil 
spill] incident, including, but not limited to: 

(2) injury or destruction of real or personal 
property; 
(3) loss of use of real or personal property; 

(6) loss of profits or impairment of earning 
capacity due to injury or to destruction of real or 
personal property or natural resources, including 
loss of hunting, fishing and gathering 
opportunities. 

40 C.F.R. 29.1 (emphasis added); see also outer Continental Shelf 

Resource Management Act, 33 u.s.c. § 1813. 

Thus, the common law proximate cause rule taken by 

Alyeska from Robins and post-TAPAA Circuit Court cases does not 

dictate the meaning congress intended to be ascribed to TAPAA. 

B. Both TAPAA and the Clean Water Act Express Congress • 
Intention that State Liability Laws Be Permitted to 
Apply to Injuries Caused by Oil Pollution. 

Congress has opted not to preempt state oil spill 

liability laws. 11 It has addressed the subject of water pollution 

11 Under traditional preemption analysis courts "start 
with the assumption that the historic police powers of the 
State were not to be superseded by a Federal Act unless that 
was the clear and manifest purpose of Congress." Jones v. Rath 
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instance expressed its intention to preserve to the coastal states 

the right to use their own police powers to remedy the effects of 

such pollution. See Clean Water Act, 33 U.S.C. § 1321; TAPAA, 43 

U.S.C. § 1653(c); and CERCLA, 42 U.S.C. § 9607, 965l(c). 

In TAPAA Congress enacted a comprehensive liability 

system to address injuries caused by oil pollution. Nonetheless, 

Congress clearly stated its intention that this liability scheme 

should not displace spill liability laws of states which found that 

local concerns dictated schemes providing for greater relief. See 

43 U.S.C. § 1653(c) (9), set forth supra. 

The state law savings clause of TAPAA was intended to 

clearly emphasize the point that state liability schemes were not 

to be preempted by any federal law. During the Senate debates on 

the TAPAA, Senators Stevens and Jackson discussed the effect the 

TAPAA liability scheme would have on Alaska's power to protect its' 

citizens and natural resources from the ill effects of oil 

pollution. Senator Stevens advised his Senate peers as follows: 

The State clearly recognizes its obligation to 
provide, from the perspective of the people who live 
with the pipeline, its own standards to protect the 

Packing co., 430 u.s. 519, 525 (1977) (emphasis added and 
citation omitted); see also California v. ARC America Corp., 
109 s. ct. 1661, 1667 ( 1989) (" [ o] rdinarily, state causes of 
action are not preempted solely because they impose liability 
over and above that authorized by federal law"). Preemption 
will not be implied where there exists "any doubt" as to 
Congress' preemptive intent. Chevron U.S.A., Inc. v. Hammond, 
726 F.2d 483, 488 (9th Cir. 1984), cert. denied, 471 U.S. 1140 
(1985). This presumption of non-preemption need not even be 
resorted to in this case, as Congress has expressly disclaimed 
any preemptive intent. 
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otherwise for the proper progre ss of thi s p r oject 
in the public interest. 

In addition to the state law that already covers 
various areas of concern with regard to the pipeline 
and its related activities [which included AS 
46.03. 822, the state oil spill damage liability 
statute], the state intends to consider and enact 
laws and standards compatible with federal standards 
to protect its public resources All of 
these meaf:ures, Mr. President, are contemplated 
within the traditional police powers of the states, 
and within the jurisdictional power given Alaska in 
this instance as the landlord respecting pipeline 
activities. 

Rec. 36813-14 (daily ed. Nov. 13, 1973) (floor 

consideration of TAPAA) . Senator Jackson responded: 

Let me assure the gentleman from Alaska that the 
bill in no way 1 imi ts the exercise of the state 
responsibility he suggested . . . As you will note 
in (43 u.s.c. § 1653(c) (9) ], a stated disclaimer of 
preemption is made, and made there only to emphasize 
the point even in that comprehensive liability 
section. 

Id. at 36814 (emphasis added). 

Statements in both the House and Senate demonstrate that 

Congress was quite aware of the broad Alaska liability provisions 

that it was preserving. In comparing Alaska law to the TAPAA bill 

in 1973, Representative Railsback explained, "The Alaska 

legislature has recently passed a bill which imposes strict 

liability without regard to fault, for any damage caused by oil 

spills in water or on the land." 119 Cong. Rec. S-22658 (August 2, 

1973) (emphasis added). The Senate was similarly advised, and also 

understood the Alaska law, AS 46.03.822, 12 to provide liability for 

12 AS 46.03. 822 stated in relevant part in 1973 that strict 
liability will be imposed "for damages to persons or property ..• 
resulting from an unpermitted release of " crude oil. 
AS 46.03.822(a). Damages included "loss of income, loss of the 
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2 
!Public Works, 119 Cong. Rec. S-22795, 22850 (July 9, 1973). 

Also advised of the Alaska law was Alyeska, whose General 
3 

Counsel testified to Congress that while he had reservations about 

5 
being subject to a federal statutory remedy, his company had no 

. . 13 reservat1ons about be1ng subject to AS 46.03.822. 
6 

7 Congress and the courts also have explicitly recognized 

8 the legitimacy of state-imposed liability for oil spills in the 

9 context of the Clean Water Act, 33 u.s.c. §§ 1251-1376 ("CWA"). 

10 The Act modifies the traditional constraints of maritime law 

II concerning oil spills and establishes a statutory strict liability 

12 scheme for discharges of oil. 33 u.s.c. § 1321. Although the CWA 

13 does not address liability for damages to private parties, it does 
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contain two provisions that clarify the effect of the CWA on other 

means of producing income, or the loss of an economic benefit .... " 
AS 46.03.824. 

13 Alyeska President J.D. Knodel!, asked to comment about 
applicable standards of liability by Senator Dellenback, deferred 
to his General Counsel, who testified: 

(T]here is a state law in Alaska, which imposes 
strict liability for a spill of hazardous substances 
including oil, and, so we, of course, will be 
subject to liability under that statute. In was 
enacted by recent [sic) state legislature ... and 
it does require, impose, that kind of liability and 
it will impose it, of course, throughout the whole 
line, as a matter of law. 

Testimony on S. 1081 before the Senate Committee on Environment and 
Public Works, Subcommittee on Public Works, 99th Cong. , 2nd Sess. , 
May 1, 1973. Then, in response to a question asking whether he 
were indicating a preference to "see the Alaska law apply . . . 
rather than any federal law," he responded, "I think that is 
correct. We would like to be governed by the laws of Alaska with 
respect to liability of third persons." Id. 

AMICUS MEl-fORANDUM - 19 

o_.-w----------~---·~-·-·--•·-• ••-· • ____ .. ___ , ____ , __ _..~-~~··-<>·.-·•''' •.. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Nothing in this section [1321) shall affect or 
modify in any way the obligations of any owner or 
operator of any vessel . . . to any person or agency 
under any provision of law for damages to any 
publicly owned or privately owned property resulting 
from a discharge of any oil. 

33 u.s.c. § 1321(0) (1). The statute then limits its preemptive 

effect on potential state laws imposing liability for oil spills: 

Nothing in this section shall be 
preempting any State or political 
thereof from imposing any requirement 
with respect to the discharge of oil 
substance into any waters within such 

33 u.s.c. § 1321(o) (2). 

construed as 
subdivision 

or liability 
or hazardous 
State. 

In Askew, the Supreme Court recognized the important 

state concerns subject to injury from oil spills, and stated that 

essentially identical non-preemption language in the CWA's 

predecessor statute, the Water Quality Improvement Act of 1970, 

"left the states free to impose 'liability' in damages for losses 

suffered both by the State's and by private interests." 411 u.s. 

at 329, 335-36. The Court found that "state police powers" 

provided a sound basis for imposing strict liabi~ity for oil spill-

related damages to state and private interests. Id. at 336. The 

absence of coverage by federal admiralty law did not preclude 

states from legislating in this area. Id. As recognized in Askev/, 

admiralty broadly recognizes the authority of the states to fix 

liability for oil spills occurring within state waters, as long as 

state law does not directly counter congressional purposes. Accord 

Zoe Colocotroni, 628 F.2d at 672 (it is within broad police powers 
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of states to provide themselves with remedies in strict liability 

for "environmental damages" caused by oil pollution). 

Congress' clear understanding in adopting the TAPAA and 

Clean Water Act non-preemption clauses was that state law would 

apply, and that it had been applying with full force in the area 

of marine oil pollution liability. As a matter of fact, Congress 

was advised by the industry that the latter was subject to a state 

law providing economic damages. The language and context of those 

statutes indicate that Congress expected for any state oil spill 

liability laws to be written on a clean slate, free of any lurking 

federal common law rules that would limit the permissible scope of 

state law~ Given that these statutes were enacted in an area of 

tradi tiona! state involvement, Congress felt secure that their 

statement of non-preemptive intent left for the states a full scope 

of opportunities for devising state laws. 

Once Congress has disclaimed its intent to preempt, it 

is well established that state law may "impose liability over and 

above that authorized by federal law." ARC America Corp., 109 

s.ct. at 1667 (citations omitted). 14 Similarly, where the state 

20 remedy applies, it may properly result in liability even though the 

21 comparable federal admiralty law would not have resulted in 

22 liability. See Askew, 411 u.s. at 336 (state may recover clean-

23 I/ up costs and actual damages under state statute where clean-up 

24 ill 

I 
14 See also Hess, 361 U.S. at 319 (where state law applies 

~ I to admiralty action, state duties apply to the exclusion of 

1

11 "admiralty's standards of duty"); Chevron, 726 F.2d at 488 (Alaska 
26 law regulating discharge by vessels of oily ballast water not 

preempted by more permissive federal regulations which would have 
I allowed discharges). 
I 
!I AMICUS MEMORANDUM - 21 
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costs permitted only to the federal government under federal 

statute); Just, 312 u.s. at 388-91. 

Thus, the issue of federal preemption of state oil 

pollution statutes and state common law must be viewed quite 

differently from the way it has been presented by Alyeska. The 

issue presented cannot be answered by superimposing sixty year-

old federal maritime common law over state statutes without 

acknowledging the existence of federal legislation directly on 

point, and without recognizing the interests states have in 

protecting their shores and keeping residents safe from oil 

pollution. Upon consideration of TAPAA and comparable federal 

legislation on the subject of pollution of coastal waters, the 

conclusion is inescapable that the Congress expressly intended and 

legislated the right of coastal states to create and enforce state 

remedies against polluters of state waters. 

C. Accepting Alyeska 's Interpretation of TAPAA Arguendo, the 
Required Conclusion is Still that TAPAA's Non-Preemption 
Clause Preserves Alaska's Right to Adopt its own Rules 
of Proximate Cause. 

Alyeska submits to this Court certain independent 

propositions regarding the proper interpretation of TAPAA which, 

if taken together to their logical conclusion, necessarily result 

in a finding that state liability rules, and in particular, state 

rules of proximate cause may be enforced in this litigation. 

Alyeska's propositions will be assumed arguendo here. 

One of Alyeska's propositions is that Congress intended 

II 
' to adopt the Robins rule as part of TAPAA' s 1 iabi 1 i ty scheme. Aly. 

R. Mem. at 48. Subsection (c) of TAPAA section 1653 states that 

i ,I 
~~ AMICUS ME~IORANDUM - 22 
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responsible parties are strictly liable for "all damages" caused 

2 
See 43 U.S.C. § 1653(c)(l), (2), & (9). It is by a vessel spill. 

3 
argued that Congress could not have meant to hold responsible 

4 
parties liable for "all damages." Under this view then, Congress 

5 
fashioned an express rule in TAPAA for all issues of liability 

6 
except proximate cause. Thus, it is concluded, Congress' silence 

on this issue indicates its satisfaction with the "pre-existing" 
7 

8 
proximate cause rule of Robins, and its intent that this rule be 

9 
incorporated into TAPAA. Aly. R. Mem. at 48. 

10 
The other proposition (which is disputed by the State as 

II 
well) is that Congress, in declaring its non-preemptive intent in 

12 
TAPAA, on'ly saved from preemption a narrow category of state 

13 
liability rules which do not include state rules governing 

14 
proximate cause. Aly. R. Mem. at 44. TAPAA states in its savings 

15 
clause that "this subsection (1653(c) ]"does not preempt state law. 

16 
43 u.s.c. § 1653(c)(9). Thus, Alyeska concludes that the savings 

17 
clause was only intended to save from preemption laws on those 

18 
subjects actually addressed in the TAPAA liability subsection. 

I Other federal laws would still have a preemptive effect in the area 
19 

20 of oil spill liability. 

21 ' 
When these two propositions are presented together, an 

22 I~ admission is made that state proximate cause rules apply in this 

23 II litigation. The reasoning must flow as follows: Congress meant to 

24 iiadopt the Robins proximate cause rule as part of TAPAA subsection 
ii 

25 il (c)'s liability scheme. 
L 

Aly. R. Mem. at 48. It was Congress' 

26 1 intent that the liability scheme of subsection (c) not preempt 
I 
II state law. Aly. R. Mem. at 44. 

II AMIcus MEMORANDUM - 2 3 
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Robins proximate cause rule, like other TAPAA rules of liability, 

was intended to have no preemptive effect. 
2 

All parties agree that it was Congress' intention to 
3 

either expressly or implicitly adopt a proximate cause rule to 
4 

5 
fulfill TAPAA's remedial provisions. It did so by necessity, as 

6 
a statutory tort scheme cannot operate without some proximate cause 

7 
rule defining the scope of actors to be held liable. Further, as 

8 
is demonstrated above, regardless of which rule Congress may have 

9 
picked, it is a rule from which Congress expressly authorized 

10 
states to depart - specifically in TAPAA, and more generally in the 

II 
CWA's preemption disclaimer. Alaska's rules of proximate cause 

must therefore be permitted to apply in this case. 
12 

13 
CONCLUSION 

14 
Both the Trans Alaska Pipeline Authorization Act and the 

15 
Clean Water Act expressly disclaim federal preemption by 

16 
authorizing states to adopt their own standards of liability 

17 
applicable to those who pollute Alaska's waters. TAPAA makes this 

18 particularly explicit by first adopting a comprehensive liability 

19 scheme, and then noting that none of the scheme's components, 

20 including its proximate cause rule, would preempt state law. TAPAA 

21 and the CWA also compel the conclusions under admiralty choice of 

22 law analysis that, as a matter of national policy, a "uniform" law 

23 in this area is not desirable, and that state interests justify the 

24 application of state law. Finally, even if one disregards federal 

25 legislation on the subject of oil pollution, the federal maritime 

26 case law clearly recogniz e s that where there is a strong state 

interest in the matter being regulated, the courts should be 
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reluctant to find federal preemption. That principle is applicable 

in this litigation and precludes preemption. Each of · these 

analyses require, independently, that Defendants' Motion for 

Judgment on the Pleadings be denied. ...... {/. 

DATED at Anchorage, Alaska this j[)~ay of July, 1990. 

DOUGLAS B. BAILY 
ATTORNEY GENERAL 

~ / 

By: - ,_,,/.~"-J•'- C/c/·-7~_,..__ 
Barbara Herman 
Craig Tillery 
Assistant Attorney General 

PRESTON, THORGRIMSON, 
SHIDLER, GATES & ELLIS 

By: lf.Lil~~~ 
Fretlerick H. Boness 
Joseph K. Donohue 
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Barbara Herman 
Assistant Attorney General 
DOUGLAS B. BAILY 
Attorney General 
1031 West 4th Avenue, Suite 200 
Anchorage, Alaska 99501 
(907) 276-3550 

Attorneys for State of Alaska 

The Honorable H. Russel Holland 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re: 

the EXXON VALDEZ 

) 
) 
) 
) ______________________________ ) 

Re: Case Nos. A89-095, A89-117, 
A89-118, A89-140, 
A89-149, A89-238, 
A89-264, A89-446 

No. A89-095 Civil 
{Consolidated) 

AFFIDAVIT OF SERVICE 

UNITED STATES DISTRICT COURT ) 
)ss. 

~ FOR THE DISTRICT OF ALASKA ) 
: ~ 
~ ~ 

~~ TINA D. MORTON, being first duly sworn, upon oath, 
~ to; 

}i states as follows: I am a legal secretary with the law firm of 

~ 5 
:~ Preston Thorgrimson Shidler Gates & Ellis; on the 30th day of 

July, 1990, I caused a true and correct copy and a floppy disk 

of AMICUS MEMORANDUM OF THE STATE OF ALASKA OPPOSING 

DEFENDANTS' MOTION FOR JUDGMENT ON THE PLEADINGS to be served 

- 1 -



by hand-delive ry on Dougl as J. Serdahely, Bogl e & Gates, 1031 

West 4th Avenue, Suite 600, Anchorage , Alaska 99501. A true 

and correct copy of the foregoing document was simultaneously 

hand-delivered to: 

Charles P. Flynn 
Burr, Pease & Kurtz 
810 N Street 
Anchorage, Alaska 99501 

Lloyd Benton Mil l e r 
Sonosky, Chambers, Sachse 

& Hiller 
900 West 5th Avenue 
Suite 700 
Anchorage, Alaska 99501 

DATED this 30th day of July, 1990. 

Tina D. Morton 

SUBSCRIBED AND SWORN TO before me this 30th day of 
July, 1990. 

- 2 -

in ~nd fo~/Al~ka 
exp1res: yt7j9~ 



! 1John G. Young 
:
1
weinstein, Hacker, Matthews 

:
1 

& Young 

l
'i800 Fifth Avenue, Suite 4100 
!Seattle, Washington 98106 

!i ( 206) 628-5858 
!!Attorney for Pl45, Philip G. McCrudden 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

Re: ) 
,, ) Case No. A89-095 Civil 
ifthe EXXON VALDEZ ) ,, 
;: ) (Consolidated) 
i I ) _____________________________ ) 
~ 

1 

THIS DOCUMENT RELATES TO: 
'ALL CASES 

) 
) 
) 
) 

:', ________________ ) 
1: 

~~ STIPULATION FOR SUBSTITUTION OF COUNSEL 

John G. Young (a member of the Alaska Bar) of the Law Firm of 

!Weinstein, Hacker, Matthews & Young hereby substitutes as counsel 
I: 
I 
::for Plaintiff, Pl45 Philip G. McCrudden, in the place and stead of 

' :: 
!!the Law Firm of Kasmar and Slone, which respectfully requests leave 
,, . 
' to Wl. thdraw as counsel for the aforementioned Plaintiff. This 
\i 

!;order and Stipulation is submitted pursuant to Local District Court 
j: 
iRule 3F(3). 
I 

Counsel are requested to amend their service list accordingly. 

,"" 
DATED , .

1 
I .I 1 <-

1
-U.j 

, , : "-=::t-'-t- lL ..._ O"·'J I 
- ' 

WEINSTEIN, HACKER, MATTHEWS 
& YOUNG 



373-45 
PF/lsf 

JRR . PEASE 
& KURTZ 

l f£SSIONA l COR POA "TION 

010 N STREET 

HORAGE. AK 995 01 

(907) 2 76-6100 

II 

Charles P. Flynn, Esq. 
BURR, PEASE & KURTZ 
810 N Street 
Anchorage, AK 
907/276-6100 

99501 

F ILED 

AUG 0 3 1990 

UNITED ,\;{!l;· i tS UJ .),i!IC I COURT 
DIST F ALASKA 

By ·····- -- D -- -- -------- ----- --- eputy 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

) 
) 
) ______________________________ ) 

No. A89-095 Civ. 

(Consolidated) 

Re Case Nos. A89-095, A89-117, A89-118, 
A89-140, A89-149, A89-238, A89-264, A89-446 

MOTION FOR LEAVE TO FILE RESPONSE TO AMICUS 
BRIEF AND SUPPORTING THE ALYESKA DEFENDANTS' 

(D-3, D-9, D-11, D-12, D-14, D-19 through D-21) 
MOTION FOR JUDGMENT ON THE PLEADINGS 

Alyeska Pipeline Service Company (D-3), George M. 

Nelson (D-9), Amerada Hess Pipeline Corporation (D-11), ARCO 

Pipe Line Company (D-12), Mobil Alaska Pipeline Company (D-14), 

BP Pipelines {Alaska), Inc. {D-19), Phillips Alaska Pipeline 

Corporation (D-20) and Unocal Pipeline Company (D-21) (the 

"Alyeska defendants") move for leave to file a response to the 

new points and authorities raised by the State of Alaska in its 

amicus brief filed on July 30, 1990. This motion is supported 

by the memorandum submitted herewith. 



JRR.PEASE 
& KURTZ 

)f£SSIQN,t L (ORPO RATIO~. 

810NSTREET 

:HORAGE. AK 99501 

(907) 276·6100 

II 

_____ t .......... . 

DATED: August 3, 1990. 

BURR, PEASE & KURTZ 
Attorneys for A1yeska Defendants 
(D-3, D-9, D-11, D-12, D-14, D-19, 
D-20, D-21) 

-2-
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I 
I 
I 
I 

,,,.,,., '<·,· ... ~·<•·,·~.,n, 

Charles P. Flynn, Esq. 
BURR, PEASE & KURTZ 
810 N Street 
Anchorage, AK 
907/276-6100 

99501 

••. -. ;I,>~'"":"-• 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

I In re l 
I' the EXXON VALDEZ ) 

No. A89-095 Civ. 

(Consolidated) 

.I--------> 
!I 
!I 

3-45 
"/lsf 

:I 
ij 

I 

I 
I 

I 

R.PEASE [ 
KURTZ I 
5TONA.LCORPORATIO~i I 
0 U STRCET 

-~AGE. AK 99501 I 
7) 276·61 00 

I 

II ,I 

Re Case Nos. A89-095, A89-117, A89-118, 
A89-140, A89-149, A89-238, A89-264, A89-446 

MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE 
TO FILE A RESPONSE TO AMICUS BRIEF AND 

SUPPORTING THE ALYESKA DEFENDANTS' 
(D-3, D-9, D-11, D-12, D-14, D-19 through D-21) 

MOTION FOR JUDGMENT ON THE PLEADINGS 

The Alyeska defendants moved in this Court (and con-

currently in the state court proceedings) for Judgment on the 

Pleadings as to certain plaintiffs' claims, and raising the 

issue of the applicability of the Robbins Dry Dock rule to 

these proceedings. That motion was fully briefed, including a 

twenty-five-page opposition brief filed in the state court by 

the State of Alaska, and has been set for oral argument before 

both courts on September 13, 1990. After all briefs were 

filed, the State of Alabama moved on May 9, 1990 for leave to 

file an amicus statement. (Alabama's two-page statement was 

-~~-·--_, __ l " 



~. PEASE 
<URTZ 
ON At CORPORATION 

N STREET 

~GE. AK 99501 

I 276-6100 

T' 
II 
·I I. 

---
:I 

II 
li appended to its request). 

I motion, allowed the State of Alabama to file a thirty-page 

This Court, in response to that 

II amicus brief on or before July 30, 1990, and (apparently in the 

belief that the State of Alaska had not previously filed papers 

I
ll 
I addressed to this motion) invited Alaska to file a similar 
II 
1 amicus brief. The State of Alabama has filed no additional 

il papers, apparently relying on its previously-lodged statement 

II of position, but the State of Alaska has taken the opportunity 
i, 

il to file a lengthy memorandum which raises several new issues 

rl which were not addressed in its original filing in the state 
1: ,, 
,r 
II 

II 

I 

court. The State had the opportunity to make these arguments 

in its original filing, but chose not to do so, instead advanc-

ing them now, when there is no formal opportunity for Alyeska 

I 
II to respond. As the proponent of the motion, simple fairness 

I suggests that it have an opportunity to respond to all the 

arguments opposing its motion. 

Since the court solicited an additional brief from 

Alaska, the same considerations of fairness which earlier led 

the Court to limit the plaintiffs to those briefs contemplated 

I' 
1 

by the rules should now lead it to allow Alyeska, as the moving 

party, to file a responsive memorandum, limited to the 

arguments advanced by the State of Alaska, and not exceeding 

twenty pages in length. 

-2-
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URTZ 
~Al CORPORATION 

l STREET 

;r:. AK 99501 

276-6100 

! 
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'I 

'·' 

DATED: August 3, 1990. 

BURR, PEASE & KURTZ 
Attorneys for Alyeska Defendants 
(D-3, D-9, D-ll, D-12, D-14, D-19, 
D-20, D-21) 

By~~ 
Charles P. Flynn 
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Charles P. Flynn, Esq. 
BURR, PEASE & KURTZ 
810 N Street 
Anchorage, AK 99501 
907/276-6100 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

I In re ) 
) 
) 

No. A89-095 Civ. 

I 
II 

II 
I 
1 

I 
I 

the EXXON VALDEZ {Consolidated) _______________________________ ) 
Re Case Nos. A89-095, A89-117, A89-118, 

A89-140, A89-149, A89-238, A89-264, A89-446 

AFFIDAVIT OF SERVICE ON BEHALF OF 
DEFENDANTS D-3, D-9, D-11 through D-12, 

D-14, D-19 through D-21 

STATE OF ALASKA ) 
) ss. 

THIRD JUDICIAL DISTRICT ) 

Linda s. Foley, an employee of Burr, Pease and 

Kurtz, 810 N Street, Anchorage, Alaska, being first duly 

sworn, states that on August 3, 1990, service of a Motion for 

Leave to File Response to Amicus Brief and Supporting the 

A1yeska Defendants' {D-3, D-9, D-11, D-12, D-14, D-19 through 

D-21) Motion for Judgment on the Pleadings, Memorandum in Sup-

port of Motion for Leave to File a Response to Amicus Brief 
~-45 

'1sf and Supporting the Alyeska Defendants' (D-3, D-9, D-11, D-12, 

. PEASE 
:URTZ 
NAL COAPORATIO~ 

.~ STREET 

:;E, AK 99501 

276·6100 

- - ----------· 
" 



R.PEASE 
KURTZ 
!ONAL CORPORATION 

, N STREET 

AGE. AK 9950 I 

) 276-6100 

I' II 

I 
II 
I! 

, 

!j D-14, D-19 through D-21) Motion for Judgment on the Pleadings 
i 

I 
I 

II 

II 
•I 

Jl 

II 

I 
1: 
I 

I 

l 

and a (Proposed) Order has been made upon the counsel of 

record as follows: Robert L. Richmond, James D. Gilmore, 

Dick L. Madson, Clifford J. Groh, Daniel W. Krasner, John E. 

Hoffman, Jr. and George N. Hayes (by regular mail); 

Frederick H. Boness, Lloyd Benton Miller, David W. Oesting and 

Douglas J. Serdahely (by hand-delivery); and to Jerry S. 

Cohen, Melvyn I. Weiss and Jeffrey A. Smyth (by Express Mail) 

based upon the court's Master Service List of July 24, 1990 at 

the addresses given on that list. 

'.-/- /. I I _X ' / I (\ . / • 
...;:'i f .• r ...--t / ~ · -~ (( ·, 1' 

Linda S. Foley } 

SUBSCRIBED and SWORN to before me this 3rd day of 

11 August, 1990. 

i' 
II 

N~n and for Alaska 
My Commission Expires: ~ #-Y'l---

-2-

----- ________ L.,___ 
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