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th . 1' 1 1 The Alyeska defendants o er than Exxon P1pe 1ne Co. 

2 have moved for judgment on the pleadings dismissing those 

3 plaintiffs (other than commercial fishermen) whom they 

4 characterize as suing only "for purely economic damages where 

5 there has been no physical injury to a plaintiff's person or 

6 property." Memorandum of Points and Authorities in Support of 

7 Motion of Defendants for Judgment on the Pleadings, served 

8 February 26, 1990 (hereafter "Alyeska Mem."), p. 2. This Joint 

9 Memorandum in Opposition is filed jointly on behalf of 

10 plaintiffs listed in Appendix A to the motion to demonstrate the 

11 error of the legal premises of the motion. In addition to this 
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Joint Memorandum, some plaintiffs are filing separate or 

supplemental memoranda focused on their particular situations. 2 

The Alyeska defendants' motion addresses only a small 

minority of the plaintiffs and does not seek to eliminate all 

1 The moving defendants are six of the seven oil company 
subsidiaries that own and control Alyeska Pipeline Service 
Company (''Alyeska"), which operates the Trans-Alaska Pipeline 
System and the shipping terminal facilities at Valdez and which 
had responsibilities for the cleanup of the oil spill from the 
EXXON VALDEZ that is the subject matter of this litigation, as 
well as George M. Nelson, who is Alyeslca's president. The Exxon 
defendants do not join the motion either in their capacities as 
owners andjor operators of the EXXON VALDEZ or in their capacity 
as one of the Alyeska owners. 

2 Although the Alyeska defendants have filed substantially 
identical motions in State and Federal Court, the targeted 
plaintiffs are not entirely the same in the two Courts. More 
important, the issues in the two Courts are not identical, 
though they have many common elements. Accordingly, the 
memoranda in opposition are not completely identical. 
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l claims fo r "pure ly e conomic d a mages " from the litigation. The 

2 movants p r omi s e to revisit the same issue later through summary 

3 judgment motions against other plaintiffs which claim both dam-

4 ages for "actual impact from the oil" and "economic damages that 

5 do not flow from the claimed physical impact of oil." Id . p. 2 

6 n.l. Even if the present motion were to be granted, therefore, 

7 it would not eliminate any category of cla ims from the 

8 litigation. It would not even eliminate the targeted 

9 plaintiffs, because these plaintiffs also have claims in this 

10 Court which would not be subject to dismissal on the grounds 

11 urged by the motion and which seek similar relief for the same 

12 

13 

14 

15 

16 

17 

injurie s. 3 Nor does the motion address the plaintiffs' 

equitable claims, including particularly those of the use and 

enjoyment plaintiffs who · seek predominantly injunctive relief to 

3 For example, pla i ntiffs sue the Exxon defendants and the 
Trans-Alaska Pipeline Liability Fund ("TAPS Fund'') for strict 
liability under the Trans-Alaska Pipeline Authorization Act, 43 
U.S.C. § 1653(c), and assert claims against the Exxon defendants 
under the implied right of action for negligence created by that 
Act. Such statutory claims plainly could not be extinguished by 
the judge-made principle of maritime law that the motion 
advocates. 

Because the motion is limited to an effort to eliminate 
certain plaintiffs altogether, and does not attempt to prune the 
claims of those who remain, it suffices to show that each 
targeted plaintiff states at least one claim. Although there 
are some difference s among the various complaints, they are not 
material for purposes of this motion. Because the oil spill 
occurred only a year ago , any of the plaintiffs could add, by 
amendment or otherwise, any claim it has not yet asserted. See, 
~' Hurn v . Re tirement Fund Trust, 648 F.2d 12 5 2 (9th Cir . 
1981) . 
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1 mitigate the effects of the spill. Thus, e ven i f the mot i on had 

2 merit it would not serve its ostensible purpose of simpl i fying 

3 the litigation. 
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The present motion is generic in nature, and does not 

analyze the claims of the targeted plaintiffs e ither 

comprehensively or in detail. In substance, the Alyeska 

defendants are merely asking the Court for a ruling on an 

abstract p r oposition that they hope to apply for their benefit 

as the litigation goes on . The proposition advocated by the 

motion rests on the simplistic premises (1) that plaintiffs' 

claims in this litigation are wholly governed by federal 

maritime law to the entire exclusion of Alaska State law and (2) 

that fede r al maritime law precludes any recovery by anyone other 

than a commercial fisherman for economic or other loss not 

caus ed by direct physical injury to person or property. 

This Joint Memorandum shows that both of these premises 

18 are wrong. The law to be applied by a federal court sitting in 

19 admiralty commonly incorporates State law, particularly if State 

20 law provides add itional remedies. As Judge Fitgerald held when 

21 

22 

23 

24 

25 

26 

27 

28 

allowing recovery i n admiralty under an Alaska penalty statute: 

"The Supreme Court has consistently held that 
while admiralty suits are to be governed by 
federal procedural and substantive rules, * * * 
admiralty .courts ma y recognize and enforce rights 
and obligations creat ed by s tate law. * * *" 
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1 Sewell v. M/V Point Barrow, 556 F. Supp. 168, 169 (D. Alaska 

2 1983) {citations omitted). 4 Thus, this Court should apply the 

3 Alaska law as established by Mattingly v. Sheldon Jackson Col-

4 lege, 743 P.2d 356 (Alaska 1987), which expressly provides a 

5 negligence remedy to specially foreseeable plaintiffs who have 

6 not suffered any physical impact or injury. And in any event, 

7 the Alyeska defendants misstate the purely federal maritime law 

8 of the Ninth Circuit, which does not impose the "bright line 

9 sharply delineating permissible and impermissible claims" upon 

10 which their motion depends (see Alyeska Mem. p. 9); rather, it 

11 allows room fo~ suit by all plaintiffs who are able to prove 

12 that their injuries were specially foreseeable. The motion must 
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25 

therefore be denied because its legal premises are erroneous. 

The plaintiffs who are the named targets of the Alyeska 

defendants' motion and the classes represented by some of them 

fall into several different categories with somewhat differing 

injuries. Even if State law were inapplicable, the targeted 

plaintiffs could not be dismissed under the maritime law of the 

Ninth Circuit without detailed analysis of their alleged 

injuries. In the final section of this Memorandum, we briefly 

4 The Court held that coastwise seamen suing for two 
weeks' unpaid wages in admiralty could also collect penalties of 
90 days' wages under AS § 23.05.140, notwithstanding their 
express exclusion from the penalty provisions of the federal 
statute generally dealing with the subject of unpaid seamen's 
wages. 

26 JOINT MEMORANDUM FOR PLAINTIFFS 
IN OPPOSITION TO ALYESKA DEFENDANTS' 

27 MOTION FOR JUDGMENT ON THE PLEADINGS 
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1 demonstrate the failure of the motion to meet its burden of 

2 showing, on a case-by-case basis, that these plaintiffs' 

3 injuries which are further explained in particular 

4 plaintiffs' supplemental submissions are insufficient to 

5 state claims as a matter of law. 
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At the outset, we emphasize the exacting standards by 

which motions such as the present one are judged under Rule 

12 (c): 

"[I]n acting on a motion to dismiss, the 
plaintiff's allegations must be assumed to be 
true and the complaint must be construed in the 
light most favorable to the plaintiff. * * * 
Moreover, the accepted rule is that a complaint 
is not to be dismissed 'unless it appears beyond 
doubt that the plaintiff can prove no set of 
facts in support of his claim which would entitle 
him to relief.' ***Under this rule it is only 
the extraordinary case in which dismissal is 
proper. * * *" 

United States v. City of Redwood City, 640 F.2d 963, 966 (9th 

Cir. 1981) (citations omitted). It may also be pertinent to 

note the related principle that 

"The court should be especially reluctant to 
dismiss on the basis of the pleadings when the 
asserted theory of liability is novel or extreme, 
since it is important that new legal theories be 
explored and assayed in the light of actual facts 
rather than a pleader's suppositions." 

Electrical Construction & Maintenance Co. v. Maeda Pacific 

Corp., 764 F.2d 619, 623 (9th Cir. 1985), quoting 5 c. Wright & 
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--· 
A. Miller, Federal Practice & Procedure: Civil § 1357 at 601-03. 

While we do not consider the claims of any of the targeted 

plaintiffs "novel or extreme," the movants apparently do and 

therefore their motion should be considered under this 

principle. 

I. THIS COURT MUST APPLY THE REMEDIAL LAW OF ALASKA, 
WHICH EXPRESSLY REJECTS THE LIMITATION UPON 
RECOVERY ADVOCATED BY THE ALYESKA DEFENDANTS. 

A. Alaska Negligence Law Provides A Remedy For 
"Purely Economic" Injury To Plainfiffs Whose 
Injury Was Specially Foreseeable. 

The Alaska Supreme Court's 1987 landmark decision in 

Mattingly v. Sheldon Jackson College, supra, dealt categorically 

with the issue raised by the present motion and laid down a rule 

of recovery that is exactly the opposite of that which the 

Alyeska defendants ask this Court to follow in this litigation. 

The Court reversed a Rule 12(c) dismissal of a businessman's 

claim for purely economic damages resulting from negligent 

physical injury to his employees, holding that "judicial 

reluctance to allow recovery for purely economic losses is 

discordant with contemporary tort doctrine," 743 P.2d at 360, 

and that the plaintiff was "entitled to have the matter proceed 

on the issue of negligently caused economic losses," id. at 361. 

The damages claimed in that case included "losses of business 

income and profit and increases in expenses," id.; the Court had 

JOINT MEMORANDUM FOR PLAINTIFFS 
IN OPPOSITION TO ALYESKA DEFENDANTS' 
MOTION FOR JUDGMENT ON THE PLEADINGS 
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. 1 no occasion to consider what else might be an "economic loss" 

2 but gave no indication that the concept would be narrowly 

3 defined. 

4 

5 

6 

7 
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10 

11 

Mattingly recognizes the need to avoid "limitless li-

ability" upon which the Alyeska defendants' motion harps, but 

agrees with the New Jersey Supreme Court that 

"The answer to the allegation of unchecked li
ability is not the judicial obstruction of a 
fairly grounded claim for redress. Rather, it 
must be a more sedulous application of 
traditional concepts of duty and proximate causa
tion to the facts of each case." 

12 Id. at 359-60, quoting from People Express Airlines, Inc. v. 

13 Consolidated Rail Corp., 495 A.2d 107, 111 (N.J. 1985). In 

14 agreement with the New Jersey Court, Mattingly defines the scope 

15 of available recovery in terms of foreseeability under the 

16 particular circumstances of the plaintiff . or class of plaintiffs 

17 suing and of the alleged negligence. The · test under Alaska 

18 State law is, therefore, whether the evidence will show that 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"(T)he defendants knew or reasonably should have 
foreseen both that particular plaintiffs or an 
identifiable class of plaintiffs were at risk and 
that ascertainable economic damages would ensue 
from the conduct. Thus, knowledge or special 
reason to know of the consequences of the 
tortious conduct in terms of the persons likely 
to be victimized and the nature of the damages 
likely to be suffered will suffice * * *·" 
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1 743 P.2d at 360, quoting from 495 A.2d at 115. All of the 

2 plaintiffs have made allegations sufficient to bring them within 

3 this rubric, and therefore Alaska law allows them to proceed to 

4 the proof of those allegations. See Section IV, infra. 5 
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The Alyeska defendants' motion does not even mention 

this definitive exposition of the Alaska law. The motion does 

not, however, argue that these plaintiffs' claims are not 

cognizable under Alaska law, but merely "reserves" the issue. 

Alyeska Mem. p. 25. As we shall now show, this State law 

remedial rule must be applied by this Court in the exercise of 

its maritime jurisdiction under the circumstances of this 

l 't' t' 6 
l. l.ga J.on. 

5 Indeed, as we show further in section III, it would be 
hard to conceive of a clearer case of foreseeable injury to 
identifiable classes of plaintiffs than this. During the years 
between 1969 and 1977 when the environmental risks of the 
proposed Trans-Alaska Pipeline were hotly debated, the opponents 
explicitly warned that oil spills would result in precisely the 
injuries alleged in this litigation and to precisely the kinds 
of persons who are the plaintiffs and members of the plaintiff 
classes. The Alyeska Contingency Plan itself detailed many such 
potential injuries. 

6 Although the targeted plaintiffs do not seek relief in 
this Court under the strict liability provisions of the Alaska 
Environmental Conservation Act ("Alaska Act"), AS§ 46.03.822 
et seq., it is of general significance that the Alaska Act also 
has provided, both before and after its May 198J amendment, for 
recovery of "all damages to persons or property, public or 
private." AS § 46.03.822. Such damages "include but are not 
limited to injury to or loss of persons or property, real or 
personal, loss of income, loss of the means of producing income, 
or the loss of an economic benefit." AS § 46.03.824 (emphasis 
added). "Economid benefit" is defined (and was before the 
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B. State Created Remedies Are Commonly Available 
In Maritime Actions In Federal Court. 

It has long been established that 

"With respect to maritime torts * * * the State 
may modify or supplement the maritime law by 
creating liability which a court of admiralty 
will recognize and enforce when the state action 
is not hostile to the characteristic features of 
the maritime law or inconsistent with federal 
legislation, * * * [~, when it] 'does not 
contravene any acts of Congress, nor work any 
prejudice to the characteristic features of the 
maritime law, nor interfere with its proper 
harmony and uniformity in its international and 
interstate relations.' * * * 

"This criterion * * * fs a broad recognition of 
the authority of the states to create rights and 
liabilities with respect to conduct within their 
borders, when the state action does not run 
counter to federal laws or the essential features 
of an exclusive federal jurisdiction." 

Just v. Chambers, 312 u.s. 383, 388, 389, 391 (1941) (holding 

that Florida rule on survival of actions applied in admiralty 

where maritime tort occurred on navigable waters within the 

State's territory, notwithstanding the absence of any right to 

(Footnote continued) 
amendment) as "a benefit measurable in economic terms, including 
but not limited to the gathering, catching, or killing of food 
or other items utilized in a subsistence economy and their 
replacement cost." AS§ 46.03.826(2) (emphasis added). Such 
"benefits" clearly .include recreation as well as business and 
subsistence activities; in any event, the available damages are 
expressly not limited to those mentioned. The State 
legislature's purpose to allow just the kind of damages that the 
Alyeska defendants seek to sweep away could not be clearer. 
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--
survival under established maritime law); see~~'~ v. 

United States, 361 U.S. 314, 319 (1959) ("in an action for 

wrongful death in state territorial waters the conduct said to 

give rise to liability is to be measured not under admiralty's 

standards but under the substantive standards of the state 

law"). In Kossick v. United Fruit Co., 365 u.s. 731, 739 

(1961), the Court explained that it is incorrect to assert (as 

the movants do here) 

"that wherever a maritime interest is involved, 
no matter how slight or marginal, it must 
displace a local interest, no matter how pressing 
and significant. But the process is surely 
rather one of accommodation, entirely familiar in 
many areas of overlapping state and federal 
concern, or a process somewhat analogous to the 
normal conflict of laws situation where two 
sovereignties assert divergent interests in a 
transaction as to which both have some concern. 
* * * 

"Thus, for instance, it blinks at reality to 
assert that because a longshoreman, living ashore 
and employed ashore by shoreside employers, 
performs seaman's work, the State with these 
contacts must lose all concern for the 
longshoreman's status and well-being. * * * 
[T]his Court has attempted an accommodation 
between a liability dependent primarily upon a 
breach of a maritime duty and state rules govern
ing the extent of recovery for such breach." 

The latter -- rules governing the extent of recovery are what 

is involved here, and they are ordinarily determined by State 

law when, as here,- State contacts predominate. See also, ~' 

Commonwealth of Puerto Rico v. ss Zoe Colocotroni, 628 F.2d G52, 
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672 (1st Cir. 1980), cert. denied, 450 u.s. 912 (holding that 

application of.local statute creating a right of action for a 

breach of maritime law could not be challenged as "run(ning] 

counter to the essential features of federal jurisdiction"). 

In Askew v. American Waterways Operators. Inc., 411 u.s. 

325, 338 (1973), the Court confirmed these principles and 

observed that there are only "isolated instances where 'state 

law must yield to the needs of a uniform federal maritime law 

when this Court finds inroads on a harmonious system.'" The 

Court explained, quoting from its earlier opinion in Romero v. 

International Terminal Operating Co., 358 u.s. 354, 373-74 

(1959), that 

"(T]his limitation still leaves the States a wide 
scope. State-created liens are enforced in 
admiralty. State remedies for wrongful death and 
state statutes providing for the survival of ac
tions, both historically absent from the relief 
offered by admiralty, have been upheld when ap
plied to maritime causes of action. Federal 
courts have enforced these statutes. State rules 
for the partition and sale of ships, state laws 
governing the specific performance of arbitration 
agreements, state laws regulating the effect of a 
breach of warranty under contracts of~maritime 
insurance -- all these laws and others have been 
accepted as rules of decision in admiralty cases, 
even, at ~imes, when they conflicted with a rule 
of admiralty law which did not require 
uniformity." 
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-
The court went on to refer to "[t]he many instances in which 

state action had created new rights, recognized and enforced in 

admiralty." 7 Id. at 339. 

The Alyeska defendants' motion ultimately concedes that 

the constitutional supremacy principle upon which it relies is 

not absolute, and that "[i]t is indeed true that substantive 

state law may play a role in maritime cases." It attempts, 

however, to minimize that role as extending only to "limited 

circumstances not found here." Id. p. 28. This basic premise 

of the motion is, however, a gross understatement of the choice 

of law principles established by the Supreme Court, particularly 

in the context of remedial matters which do not involve setting 

behavioral standards for the conduct of maritime activities. 

State law is applied expansively unless there would be a clear 

conflict with federal substantive law or the uniformity of 

maritime law would be disrupted in some crucial respect. We now 

show that the State law remedies in question here would not 

create any substantive conflict or crucial lack of uniformity 

7 The Alaska decisions cited at Alyeska Mem. pp. 26-28 
merely reflect, in shorthand fashion, the Alaska Supreme Court's 
understanding of the general constitutional rule established by 
the various United States Supreme Court decisions, and do not 
add any further limitation. In any event, those decisions' 
reference to application of maritime law necessarily includes 
maritime law's reference back to state law on such remedial 
questions. The Alaska Supreme Court has specifically recognized 
the applicability of State remedial rules in maritime actions in 
State courts. Williams v. Eckert, 643 P.2d 991, 997 {Alaska 
1982) . 
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1 even if -- contrary to our argument in Section II infra -- those 

2 remedies were not also available under purely federal maritime 

3 law. 

4 

5 

6 

c. There Is No Conflict Between Federal Substantive 
Law And The State Law Providing Remedies For 
These Plaintiffs' Injuries. 

7 In Askew v. American Waterways Operators, Inc., supra, 

a· the Supreme Court held that a statute imposing strict li-

9 abilities for injury from an oil spill in a State's territorial 

10 waters is neither preempted by any federal statute nor 

11 constitutionally inconsistent with federal jurisdiction over 

12 maritime activities. Askew rejected a challenge to the State of 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Florida's Oil Spill Prevention and Pollution Act, holding that 

the Federal Water Quality Improvement Act of 1970 (the predeces

sor of the Clean Water Act, 33 u.s.c. §§ 1251-1376) did not 

preclude, but in fact allowed, State regulation of water pol

lution from oil discharges, 411 u.s. at 329, and that there was 

no fundamental constitutional bar to application of State law. 

In Chevron U.S.A., Inc. v. Hammond, 726 F.2d 483 (9th Cir. 

1984), the Court of Appeals for the Ninth Circuit, after closely 

examining the entire federal marine environmental protection 

scheme, similarly held that Congress had not occupied the field 

of regulating discharges of pollutants from tankers into a 

24 State's territorial waters. Thus, in the field of oil pollution 

25 

26 

27 

28 

control, federal maritime law does not preempt the States, and 
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1 state law has full force and effect "absent a clear conflict 

2 with the federal law." Askew, 411 u.s. at 341. With respect to 

3 creation of additional remedies, Askew expressly held that 

4 

5 

6 

7 

8 

9 

10 

"[S]ince Congress dealt only with 'cleanup' 
costs, it left the States free to impose 'li
ability' in damages for losses suffered both by 
the states and by private interests. The Florida 
Act imposes liability without fault. So far as 
liability without fault for damages to state and 
private interests is concerned, the police power 
has been held adequate for that purpose." 

8 411 u.s. at 336. 

11 With respect to oil that has been transported through 

12 the Trans-Alaska pipeline, the absence of any conflict between 

13 federal law and the remedies provided by Alaska law is 

14 especially clear. The Trans-Alaska Pipeline Authorization Act, 

15 43 U.S.C. § 1653 (TAPAA), the federal legislation which most 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8 The Court emphasized the strong State interest in "oil 
spillage -- an insidious form of pollution of vast concern to 
every coastal city or port and to all of the estuaries on which 
the life of the ocean and the lives of the coastal people are 
greatly dependent." 411 u.s. at 328-29. And it went on to 
discuss in some detail the wide range of economic and ecological 
interests that are properly of State concern. rg. at 332-33 and 
n.5. 

The citizens of coastline states suffer the greatest 
injury from catastrophic oil spills in their territorial waters. 
Consequently, each of the 22 coastline states and Puerto Rico 
have provided by statute for recovery of oil pollution damages. 
Three states -- Alaska, Florida, and Washington -- allow for 
recovery of all eco~omic damages by all persons. AS § 46.03.822 
(1989); Fla. Stat. Ann. § 376.205 (1975): Wash. Rev. Code Ann. § 
90.48.336 (Supp. 1973). 
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directly concerns oil spills in Prince William Sound, expressly 

provides that it "shall not be interpreted to preempt the field 

of strict liability or to preclude any State from imposing ad-

ditional requirements." 43 u.s.c. § 1653(c) (9). Moreover, 

TAPAA is entirely compatible with the Alaska remedial rule 

established in Mattingly v. Sheldon Jackson College, supra. 

Under TAPAA, as under Alaska law, a plaintiff damaged by a 

discharge of oil which has been transported through the Trans-

Alaska Pipeline. can recover damages without any physical impact 

requirement. Under TAPAA, plaintiffs can recover "all damages" 

up to the statutory dollar limits. 43 u.s.c. §§ 1653(a) (1), 

(c) (1). Such damages include "loss of use of natural resources" 

and "loss of profits or impairment of earning capacity due to 

injury to or destruction of real or personal property or natural 

resources, including loss of subsistence hunting, fishing and 

gathering opportunities." 9 43 C.F.R. § 29.l(e) (1988). 

Even if general federal maritime law would otherwise 

have placed any limits upon the scope of the damages available 

to remedy a spill of Alaska oil, any such limits would plainly 

be superseded by TAPAA. Indeed, when TAPAA was considered by 

the Joint House and Senate Conference Committee, the Conferees 

9 These regulations expressly allow claims "arising out 
of, or directly resulting from" an oil spill, thereby 
eliminating any requirement of direct physical injury. "Loss of 
use of natural resobrces" is specifically intended to encompass 
claims such as those of sport fishermen. Cf. 43 u.s.c. § 1813. 
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1 expressed concern about limitations imposed by federal maritime 

2 law and an intent to override any such limitations by establish-

3 ing "a rule of strict liability for damages from discharges of 

4 oil transported through the Trans-Alaska Pipeline up to 

5 $100,000,000." Conference Rep. No. 93-924, 1973 U.S. Code Cong. 

6 & Admin. News 2523, 2530. The Conferees went on to note that 

7 "[t)he States are expressly not precluded from setting higher 

8 limits * * *," id. at 2531; the implication is clear that those 

9 "higher limits" would encompass the same kinds of damages as the 

10 statutory damages. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Application of the A~aska damage principles here would 

do no more than raise the "limits" on the liabilities of persons 

who would otherwise be or liable for negligence under federal 

maritime law. The award of damages for economic losses would 

complement and extend, not frustrate, the federal scheme for 

imposing liability for oil discharges. See, ~, California v. 

ARC America Corp., 109 S.Ct. 1661, 1667 (1989) ("Ordinarily, 

state causes of action are not pre-empted solely because they 

10 That Congress did not intend to preclude the States from 
setting higher limits for damages from oil spills is confirmed 
by the last sentence of 43 u.s.c. § 1653(c) (3) which, in regard 
to discharges of oil from vessels loaded at terminal facilities 
of the pipeline provides: "The unpaid portion of any claim [for 
damages arising out of an oil spill against the TAPS fund] may 
be asserted and adjudicated under other applicable federal or 
state law." (Emphasis added.) During the floor debates, 
specific reference was made to the Alaska Act, leaving no doubt 
that Congress specifically contemplated that it would apply to 
oil spills in Alaska waters. See 119 Cong. Rec. 24296-97. 

JOINT MEMORANDUM FOR PLAINTIFFS 
27 IN OPPOSITION TO ALYESKA DEFENDANTS' 

MOTION FOR JUDGMENT ON THE PLEADINGS 
28 

- 16 -



'·'it.j', 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

impose liability over and above that authorized by federal 

law"); Silkwood. v. Kerr-McGee Corp., 464 u.s. 238, 257 (1984) 

(award of punitive damages does not frustrate federal remedial 

scheme of Atomic Energy Act). 

Federal maritime law has been particularly receptive to 

application of state law to expand upon the remedies available 

to injured plaintiffs: 

"The supreme Court, especially in recent years, 
has allowed the application in admiralty of state 
laws which broaden the scope of a party's li
ability beyond that recognized in the maritime 
law * * *, while it has tended to reject the ap
plication in admiralty of state laws which narrow 
or wholly defeat a previously recognized maritime 
right of recovery." 

In re M/T Alva Cape, 405 F.2d 962, 969-70 (2d Cir. 1969) (cita-

tions omitted); see also, St. Hilaire Moye v. Henderson, 496 

F.2d 973, 980 (8th Cir.), cert. denied, 419 u.s. 884 (1974) 

(refusing to apply a State statute that would have limited 

recovery, but noting that "[t]he Supreme Court has sustained the 

application of state laws which broaden the scope of liability 

beyond the general maritime standard11 ).
11 In Sewell v. M/V 

11 Defendants argue that "courts in a variety of contexts 
have rejected attempts to apply state law in maritime actions," 
Alyeska Mem. p. 30, and for support cite Nelson v. United 
States, 639 F.2d 469, 473 (9th Cir. 1980); Nygaard v. Peter Pan 
Seafoods, Inc., 701' F.2d 77, 80 (9th Cir. 1983); and Evich v. 
Morris, 819 F.2d 256, 257-58 (9th cir.), cert. denied, 484 u.s. 
914 (1987). 
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1 Point Barrow, supra, Judge Fitzgerald relied on the latter case 

211 as "establishing standards to be applied for determining the 

311 compatibility of state law with maritime law." 556 F. Supp. at 

4 II 170. 

5 

6 

7 

D. Allowance Of The Remedies Provided By Alaska Law 
Would Not Impair National Uniformity In Any Crucial 
~ect Even If Those Remedies Were Unusual. 

811 The Supreme Court decisions discussed above recognize 

911 that there is considerable room for differences from State to 

10 11 State in the remedial consequences under federal maritime law of 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(Footnote continued) 

The first two of these cases were actions for wrongful 
death brought after the creation of a direct remedy for wrongful 
death under federal maritime law in Moragne v. States Marine 
Lines, Inc., 398 u.s. 375 (1970). Previously, there had been no 
such federal remedy under the rule of The Harrisburg, 119 u.s. 
199 (1886), but admiralty courts had "accommodated the humane 
polices of state wrongful-death statutes by allowing recovery 
whenever an applicable state statute favored such recovery." 
Moragne, 398 U.S. at 393; see, ~' Hess v. United States, 
supra. After the federal remedy was established, the Ninth 
Circuit held in the cited cases that that remedy superseded 
state remedies for wrongful death. The third case cited by 
defendants {Evich) dealt with the analytically identical situa
tion of survival of actions, noting that federal law now 
provided a direct survival right and concluding that the same 
principle superseded State law on the same subject. The Ninth 
Circuit's determination that a plaintiff should not have 
alternative wrongful death or survival rights under federal and 
State law obviously does not support the very different proposi
tion that the movants assert here, which is that the alleged 
absence of a federal right precludes the State from creating 
one. Indeed, the Supreme Court decisions allowing State law to 
fill the gap before there was a federal right are directly 
contrary to the latter proposition. See pp. 9-12, supra. 
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1 negligence or other violation of law occurring in State territo-

2 rial waters. In Askew, the Court opined that impermissible 

3 intrusion upon the uniformity of maritime law would be found 

4 only in "isolated instances." 411 U.S. at 338. In East River 

5 Steamship Corp. v. Transamerica Delaval, Inc., 476 u.s. 858, 864 

6 n.2 (1986), the court reiterated (but had no occasion to 

7 consider applying) the rule of deference to the law of the 

8 "forum state" in an admiralty case where that State has a 

9 "'pressing and significant' interest in the tort action." It 

10 cited in this regard Kossick v. United Fruit Co., supra, which 

11 had framed the question as whether the matter before the Court 

12 in admiralty was "of such a 'local' nature that its validity 

13 should be judged by state law." 365 U.S. at 735. The primacy 

14 of local interests over any principle of national uniformity 

15 has, as we have noted, been especially recognized in pollution 

16 cases. Askew, supra; see Huron Portland Cement Co. v. City of 

17 Detroit, 362 u.s. 440, 448 (1960). 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

It is difficult to imagine a maritime incident that 

could be more "peculiarly a matter of state and local concern," 

Huron, 362 u.s. at 446, and that could have more greatly af-

fected local interests, than the EXXON VALDEZ oil spill. The 

question before the Court arises from an event particular to 

Alaska: the spill of North Slope crude oil in the fragile 

ecological area of ~rince William Sound. Congress recognized 
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I the difference between a spill in Prince William Sound and an 

2 oil spill anywhere else through its enactment of TAPAA. The oil 

3 companies, in exchange for permission to drill for North Slope 

4 oil and to transport it through environmentally sensitive and 

5 treasured areas, acquiesced in and became subject to TAPAA, 

6 which, among other things, specifically contemplates liability 

7 to all persons suffering economic and ecological damages. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In any event, there is no crucial need for uniformity 

with respect to the extent of recovery as long as the duty of 

care is uniform. No federal policy is impaired if the courts in 

some States permit, while those in other States disallow, 

recovery by persons suffering a particular kind of harm from an 

oil spill. Alyeska cannot seriously contend that it had a 

federal right to gauge the level of care with which it carried 

out its prevention and cleanup obligations by relying on a 

limitation of potential liability for failure to fulfill those 

obligations. Indeed, increasing the measure of liability can 

only have the salubrious effect of advancing the uniform federal 

policy of deterring conduct that could cause oil spill injury. 

In any event, allowing recovery for all damages, as Alaska law 

does, is simply an expansion of the remedy for breach of a 

maritime duty which the State has full constitutional authority 

to grant. As in Sewell v. M/V Point Barrow, supra, such a State 

created remedy is "compatible with federal law" and therefore 
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I must be honored by this Court sitting in admiralty. 556 

2 F. Supp. at 111. 12 

3 

4 

5 

6 
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With respect to Alyeska in particular, the Court would 

not at all interfere with the uniformity of maritime law by ap-

plying the measure of damages provided by State law (assuming, 

contrary to what we shall show in the next section, that it 

would differ from federal law). Maritime law is traditionally 

and principally concerned with the navigation of vessels at sea: 

"(Maritime] law deals with navigational rules -
rules that govern the manner and direction those 
vessels may rightly move upon the waters. When a 
collision occurs or a ship founders at sea, the 
law of admiralty looks to those rules to 
determine fault, liability, and all other ques
tions that may arise from such a catastrophe. 
Through long experience, the law of the sea knows 
how to determine whether a particular ship is 
seaworthy, and it knows the nature of maintenance 
and cure, It is concerned with maritime liens, 
the general average, captures and prizes, limita
tions of liability, cargo damage, and claims of 
salvage." 

Executive Jet Aviation, Inc. v. City of Cleveland, 409 u.s. 249, 

270 (1972); accord, Askew, 411 u.s. at 344 ("Jensen and 

Knickerbocker Ice [the leading Supreme Court cases where state 

12 More generally, there is nothing novel about variations 
in the extent of liability depending upon the State in which a 
tort occurs or causes injury. See, ~, Kilberg v. Northeast 
Airlines, Inc., 9 N.Y.2d 34, 172 N.E.2d 526 (1961) (New York 
Court of Appeals refused to apply Massachusetts limitation on 
wrongful death recovery to accident occurring in Massachusetts, 
holding that limitation was a matter of procedure not substance 
even though New York did not have a wrongful death statute). 
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1 remedies (under workmen's compensation statutes) were not al-

2 lowed in maritime actions) have been confined to their facts, 

3 viz., to suits relating to the relationships of vessels, plying 

4 the high seas and our navigable waters, and to their crews."}; 

5 cf. Moragne v. states Marine Lines, Inc., 398 u.s. 375, 403-04 

6 (1970} (distinguishing between remedies and rules of maritime 

7 conduct}. 

8 

9 

10 

11 

12 

13 

14 

15 
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Alyeska, unlike the defendants in the reported cases 

involving oil spills or other pollutants on navigable waters, is 

not engaged in maritime commerce either directly as a vessel 

owner or operator, see Union Oil Co. v. Oppen, 501 F.2d 558, 561 

(9th Cir. 1974}; In re Oil Spill by Amoco Cadiz, 699 F.2d 909 

(7th Cir.), cert. denied, 464 u.s. 864 (1983); In re Lloyd's 

Leasing, Ltd., 697 F. Supp. 289 (S.D. Tex. 1988), or indirectly 

as an operator's insurer, see Oppen v. Aetna Insurance Co., 485 

F.2d 252, 256-57 (9th Cir. 1973}. Thus, it is particularly 

clear that determination of the extent of the Alyeska 

defendants' liability can have no impact upon the central 

concerns of maritime law. 

II. EVEN APART FROM STATE LAW, THE FEDERAL MARITIME 
LAW APPLICABLE IN THIS CIRCUIT DOES NOT PRECLUDE 
CLAIMS FOR PURELY ECONOMIC INJURY WHICH WERE 
SPECIFICALLY FORESEEABLE. 

Just as the Alyeska Memorandum ignores Alaska law, so 

also does its discussion of the remedial rules of pure federal 
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1 maritime law all but ignore the landmark decision of the Ninth 

2 Circuit, which in the absence of any controlling Supreme Court 

3 precedent establishes federal law for Alaska. That decision is 

4 Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974) (hereafter 

5 "Oppen"), which not only establishes the existence of a remedy 

6 for commercial fishermen's injuries from an oil spill -- as the 

7 motion concedes -- but more generally rejects the "bright line" 

a rule advocated by the motion and provides ample room for the 

9 claims of other plaintiffs that the motion seeks to eliminate. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

That the economic injury issue remains open in the 

Supreme Court is clear from its recent remarks, in passing, in 

East River Steamship Corp. v. Transamerica Delaval Inc., 476 

u.s. 858 (1986). That case involved the quite different ques-

tion whether, in the absence of any substantial State interest, 

~ 476 u.s. at 864 n.2, a shipowner could assert strict product 

liability against the shipbuilder to recover damages for harm 

only to the ship itself. The Court noted that it was not not 

"reach[ing] the issue whether a tort cause of action can ever be 

stated in admiralty when the only damages sought are economic," 

476 u.s. at 871 n.6, thereby confirming that the issue remains 

open in the Supreme Court. By accompanying this remark with a 

citation to the 1927 decision that the Alyeska defendants take 

as the talisman of their "bright line" theory (Robins Dry Dock & 
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1 Repair Co. v. Flint, 275 u.s. 303 (1927)), the East River deci-

2 sion confirms that the Ninth Circuit in Oppen correctly declined 

3 to treat Robins Dry Dock as controlling on the question of who 

4 is entitled to a remedy for injury caused by an oil spill. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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In Oppen, the Ninth Circuit had before it the question 

whether commercial fishermen could recover for their economic 

losses caused by the 1969 oil spill off the coast of Santa 

Barbara, California. The Court found it unnecessary to decide 

whether the proper scope of their recovery should be determined 

by reference to State law, because it concluded that admiralty 

law would provide as expansive a remedy as California law. 

Contrary to the main thrust of the Alyeska defendants' 

Memorandum, the Ninth Circuit mentioned Robins Dry Dock only in 

passing (at 564); distinguished as irrelevant cases discussing 

the extent of product liability (such as the subsequent ~ 

River Steamship case in the Supreme Court) (at 564-65); negated 

any categorical "bright line" rule against "purely economic" 

damages by noting a long list of situations -- including 

maritime cases involving both fishermen and other plaintiffs 

where such damages were allowed (at 565-68); and found that 

"[i]t is thus apparent that we are not foreclosed by precedent 

from examining on the merits" the question of particular 
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13 The Ninth Circuit was correct in finding no controlling 
principle in Robins Dry Dock. A close look at Justice Holmes' 
laconic 1927 decision shows no basis for deriving any "bright 
line" rule that could preclude tort or statutory recovery for 
foreseeable economic losses proximately caused by a massive 
modern oil spill. The issue in Robins Dry Dock was whether the 
time charterer of a ship, suing in contract, could recover from 
a shipyard which had negligently damaged it for loss of use 
while it was out of commission, notwithstanding g lack of 
privity between the charterer and the shipyard. As Justice 
Holmes wrote, the question presented was "whether the 
[plaintiffs] have an interest protected by the law against 
unintended injuries inflicted upon the vessel by third persons 
who know nothing of the charter." 275 U.S. at 308. His conclu
sion for the Court was simply that the plaintiffs had no such 
interest: 

"Their loss arose only through their contract with the 
owners -- and * * * no authority need be cited to show 
that, as a general rule, at least, a tort to the person 
or property of one man does not make the tortfeasor li
able to another merely because the injured person was 
under a contract with that other, unknown to the doer 
of the wrong." Id. at 308-09. 

There is no rational basis for arguing that this 
limited decision was intended to establish a categorical rule of 
law that would limit tort or statutory recovery for victims of a 
catastrophic oil spill. The policy underlying the decision -
viz. that parties to a contract such as the charter party in 
issue in Robins Drydock are able to allocate the risks among 
themselves "through their contract relations", 275 u.s. at 308 
-- cannot apply in the context of a tort or statutory action 
brought by innocent third parties whose injuries have been 
foreseeably caused by the negligent conduct of a defendant such 
as Alyeska (or conduct for which it is strictly liable). There 
is not a word in Robins Dry Dock suggesting that physical injury 
is a prerequisite to assertion of a tort claim which, as here, 
places no reliance .on any contractual relationship. 

Similarly, the language the movants cite from the East 
(Footnote continued) 
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Oppen therefore proceeded to consider, as a question of 

first impression under maritime law, 

"whether the defendants owed a duty to the 
plaintiffs, commercial fishermen, to refrain from 
negligent conduct in their (oil] operations, 
which conduct reasonably and foreseeably could 
have been anticipated to cause a diminution of 
the aquatic life in the Santa Barbara Channel 
area and thus cause injury to the plaintiffs' 
business." 

501 F.2d at 568. In considering what the federal principle 

should be, the Court was guided by California law, 14 which in 

turn reflected "the prevailing view." Id. It agreed with the 

California principle that 

"[T]he presence of a duty on the part of the 
defendants in this cas~ would turn substantially 
on foreseeability. That being the crucial 
determinant, the question must be asked whether 
the defendants could reasonably have foreseen 

(Footnote continued) 
River Steamship decision (Alyeska Mem. p. 18) focuses on the 
different subject of claims by charterers, as well as arising in 
the product liability context which Oppen correctly 
distinguished from negligent oil spillage, 501 F.2d at 564-65. 
Moreover, the Supreme Court's caveat that it was not reaching 
the issue of purely economic damages, 476 u.s. at 871 n.6, makes 
clear that there is no basis for the Alyeska defendants' attempt 
to use this language here. 

Further, it is plain that Robins Dry Dock is not even 
arguably applicable to plaintiffs' allegations of negligent or 
intentional misrepresentations regarding Alyeska's alleged 
ability adequately to respond to catastrophic oil spills in 
Prince William Sound. These are clearly not maritime torts. 

14 As previously noted, the Court found it unnecessary to 
decide whether it ¥as bound by California law. 
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that negligently conducted drilling operations 
might diminish aquatic life and thus injure the 
business of commercial fisherman. We believe the 
answer is yes. * * * To assert that the 
defendants were unable to foresee that negligent 
conduct resulting in a substantial oil spill 
could diminish aquatic life and thus injure the 
plaintiffs is to suppose a degree of general 
ignorance of the effects of oil pollution not in 
accord with good sense." 

Id. at 569. 

Oppen also considered a number of other pertinent fac-

tors, all of which were found to militate in favor of allowing 

commercial fishermen's purely economic claims. (1) "[T]he fact 

that the injury flows directly from the action of escaping oil 

on the life in the sea (citing Askew], the public's deep disap-

proval of injuries to the environment and the strong policy of 

preventing such injuries, all point to the existence of a 

required duty" (at 569). (2) "The same conclusion is reached 

when the issue before us is approached from the standpoint of 

economics" because the parties responsible for the oil spill are 

in a far better position than the plaintiffs to avoid the costs 

of resulting harm (at 569-70). (3) "The injury here asserted by 

the plaintiff is a pecuniary loss of a particular and special 

nature, limited to the class of commercial fishermen which they 

represent" (at 570). 

Oppen correctly recognized that the remedies to be 

provided for a catastrophic oil spill from a modern supertanker 
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-
should not be determined by mechanical application of archaic 

rules developed in very different maritime contexts. As the 

Supreme Court held in Moragne v. States Marine Lines, Inc., 398 

u.s. 375 (1970), which created a federal wrongful death remedy, 

the maritime law must be and is capable of absorbing progressive 

state policies (both judicial and statutory) as developing 

circumstances warrant. The Ninth Circuit was, therefore, cor-

rect in looking to contemporary tort policy to craft an ap-

propriate remedy for what was, and remains in part, an open 

question as to the extent of the remedies to be provided by 

federal maritime law. 

Upon analysis, the principle enunciated for the Ninth 

Circuit in Oppen' is hard to distinguish from that established by 

the Alaska Supreme Court in Mattingly v. Sheldon Jackson Col-

lege. Seep. 7, supra. Thus, the relevant federal law equally 

allows suit, without any prerequisite of physical impact, by any 

plaintiff belonging to an identifiable class which would 

foreseeably suffer ascertainable economic damages from an oil 

spill in Prince William Sound. 

Contrary to the movants' assertion (Alyeska Mem. pp. 23-

24), the principle adopted in Oppen is not restricted to claims 

brought by commercial fisherman. While the Court was careful to 

point out that "this case does not open the door to claims that 

may be asserted by those, other than commercial fisherman, whose 
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economic or personal affairs were discommoded by the oil spill" 

and disclaimed any intent "to suggest, for example, that every 

decline in the general commercial activity of every business in 

the Santa Barbara area following the occurrences of 1969 

constitutes a legally cognizable injury," 501 F.2d at 570, it 

was merely following the sound jurisprudential rule of limiting 

its holding to the parties and facts before it. That does not, 

however, prevent application of the Court's rationale to other 

parties in other cases such as the present one -- with the 

necessary consequence of allowing suit by other plaintiffs whose 

injuries were similarly foreseeable. 15 

To be sure, there are some lower court decisions in 

other Circuits that take a different view of the requirements of 

federal maritime law. Principal among these is State of 

Louisiana ex rel. Guste v. M/V Testbank, 752 F.2d 1019 (5th Cir. 

1985) (en bane), cert. denied, 477 u.s. 903 (1986), a hotly 

debated decision marked by a strong dissent (by Judge Wisdom for 

himself and four other judges) that substantially follows and 

expands upon the Oppen analysis. The views of the Testbank 

majority, of course, cannot negate the law of the Ninth Circuit, 

15 As previously noted, the TAPAA regulations broadly 
permit recovery of all categories of damages in question here, 
including inter alia damages from loss of use of natural 
resources. 
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which alone governs here. 16 While there is little profit in 

discussing cases from outside the Ninth Circuit, it should be 

noted that Qppen's case-by-case foreseeability approach is sup

ported by at least two other courts of Appeals. See Petitions 

of Kinsman Transit Co., 388 F.2d 821 (2d Cir. 1968); In re 

Complaint of Bethlehem Steel Corp., 631 F.2d 441 (6th Cir. 

1980), cert. denied, 450 u.s. 921 (1981). 17 

III. NONE OF THE PLAINTIFFS TARGETED BY THE MOTION COULD 
PROPERLY BE DISMISSED ON THE PLEADINGS UNDER RULE 12 
WITHOUT OPPORTUNITY FOR FACTUAL DEVELOPMENT OF THEIR 
ALLEGATIONS OF INJURY. 

All of the plaintiffs against whom the Alyeska 

defendants' motion is directed fall within identifiable classes 

of foreseeable victims of an oil spill. As plaintiffs have al-

leged (~, Amended And Consolidated Class Action Complaint 

11 87-97) the opponents of the Trans-Alaska Pipeline warned that 

oil spills would cause the kinds of massive injuries alleged in 

this litigation to broad categories of persons such as those who 

are the plaintiffs here. In response to those objections, the 

16 Most of the other cases on which the movants rely -- all 
from outside the Ninth Circuit -- deal with situations more 
closely akin to Robins, in several instances claims by 
plaintiffs whose access to ships or waterways was blocked by the 
defendant's negligence. No point would be served by detailed 
discussion of these cases, which have no authority in the light 
of Oppen. 

17 
These variations among the circuits dispel the notion 

of nationwide uniformity that the Alyeska defendants assert in 
claiming that State law is inapplicable. 
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1 Alyeska defendants provided an Oil spill Contingency Plan for 

2 Prince William Sound which identified potential injuries to 

3 persons such as these plaintiffs and set forth procedures 

4 purporting to protect against such injuries in case of an oil 

5 spill. Pertinent portions of that Contingency Plan are set 

6 forth as Appendix A to this Memorandum: Pages 3-7 through 3-15 
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identify at risk communities located within Prince William 

Sound; pages 6-109 through 6-124 identify at risk commercial and 

sport fishing areas; and pages 6-90 through 6-96 identify at 

risk wildlife and fish and note their economic and ecological 

importance to Prince William Sound and persons and businesses in 

18 nearby areas. 

The Ninth Circuit's observation in Oppen applies to all 

of the present plaintiffs: a failure to foresee specific injury 

to processors, sellers and transporters of seafood from the area 

impacted by the spill, to tendermen handling such seafood, to 

tour operators and other providers of tourist services in the 

Prince William Sound area, to sport fishermen using the area, to 

charterers of boats in the area, to Alaska Natives dependent 

upon the impacted wildlife resources for subsistence, to 

employees of seafood processors and canneries, and to providers 

of maritime services to commercial fishermen in the area could 

18 For example, salmon are correctly characterized in the 
Plan as "a major source of income for people living in the 
Prince William Sound area." Id. p. 6-90. 
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I only result from "a degree of general ignorance of the effecta 

2 of oil pollution not in accord with good sense." 501 F.2d at 

3 569. All of them, in the language of Oppen, "lawfully and 

4 directly make use of a resource of the sea, viz. its fish, in 

5 the ordinary course of their business. This type of use is 

6 entitled to protection from negligent conduct by the defendants 

7 in their [oil] operations." Id. at 570. 
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The direct consequences of the EXXON VALDEZ oil spill 

are, of course, both broader and deeper than those of any oil 

spill in United States history. The area affected by the spill 

-- unlike, for example, Santa Barbara, California -- is one 
' 

whose economic and recreational focus is primarily upon the sea 

and its resources. This litigation is about real injuries to 

real people who work in industries dependent upon the waters 

fouled by the EXXON VALDEZ and build their lives around those 

waters in places such as Cordova, Valdez, Kodiak, Chignik, Homer 

and Kenai. Because the economies and cultures of such 

communities are dependent upon fishing, processing of the 

products of the sea, supplying the needs of fishermen, maritime 

tourism and sportfishing, an oil spill such as this one will 

inevitably have direct impact upon shore-based as well as 

maritime interests. As this disaster has already demonstrated, 

that impact is pervpsive and of enormous financial magnitude. 

It threatens to to cause many enterprises to collapse, wiping 
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out the fruits of business owners' years of hard work, depriving 

residents of employment and crippling local economies. That the 

impact will extend beyond fishermen themselves and those whose 

persons or property may happen to have been physically injured 

by the oil itself could therefore not be more plainly and 

specifically foreseeable. Under these unique circumstances, it 

would be arbitrary in the extreme to deny compensation to 

plaintiffs who have suffered injuries amounting to many millions 

of dollars by accepting the restrictive principles that the 

Alyeska defendants' motion urges upon this Court. 

Even if the specific foreseeability of the injuries suf

fered by any of the plaintiffs were in doubt, that would not 

justify the requested grant,of judgment on the pleadings. 

United States v. City of Redwood City, 640 F.2d 963, 966 (9th 

Cir. 1981) ("[E]ven if the face of the pleadings indicates that 

the recovery is very remote, the claimant is still entitled to 

offer evidence to support its claims."). This is an aspect of 

the fundamental principles noted at the outset of this 

Memorandum (p. 6, supra): that such dismissals are rarely 

granted, particularly where unsettled questions of law are 

involved; that all factual allegations are assumed to be true 

and construed in the light most favorable to plaintiffs; and 

that all reasonable inferences are to be drawn in plaintiffs' 
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1 favor. See id. '; Walker oistributing Co, v. Lucky Lager Brewing 

2 Co., 323 F.2d 1, 3-4 (9th Cir. 1963). 

3 
CONCLUSION 

4 

5 For the foregoing reasons, the Alyeska defendants' roo-

6 tion for the extraordinary relief of judgment on the pleadings 

7 to deprive the targeted plaintiffs of any opportunity to show 

8 that their injuries from the EXXON VALDEZ oil spill are 

9 compensable under either Alaska or federal maritime law should 

w be denied. 
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PRISCE WilliAM SOl'ND 

JOO ISTRODUCTION 

JOJ PURPOSE 

The Oil Spill Contingency Plan for Prince William Sound has been prepared for Alyeska and contractor 
personnel located at Valdez Terminal. This Contingency Plan defines specific Immediate Response Actions to be 
taken as a result of a spill to: 

( 1) Alert s~cific Alyeska and contractor personnel located at Valdez Terminal. 

(2) Initiate reconnaissance actions to determine the exact location, natu re and extent of the spill. 

(3) Initiate control actions to minimize the spread of oil, prevent oil from reaching sensitive areas and to 
clean up the oil spill. 

The Oil Spill Contingency Plan is designed to fully comply with the National Oil and Hcuardous Substances 
Pollution Contingency Plan (NCP), the State of Alaska Regulations (Title 18) and stipulations of both the 
Federal and State Right-of- Way agreements . Alyeska Pipeline Service Company will ensure the Plan is followed 
during any spill event. Therefore, this Contingency Plan includes provisions for oil spill control, prompt 
notification of government agencies and other requirements s~lled out in detail in the General Provisions. 

JOl CONCEPT 

is Contingency Plan covers the entire Prince William Sound from Middle Rock in Valdez Narrows to the 
southern limit of Hinchinbrook Entrance off Cape Hinchiobrook as •howo oo Figure 102-1. This Contingency 
Plan has been dc\eloped specifically for rapid and effective response to possible oil spills due to marine veml.s in 
trade with Alycska 's VaJdcz Terminal. 

Pre planned responses h~ve been delineated to ensure that Immediate Response Actions are taken upon detection 
of an oil spill. Figure 103-2 in the General Provisions is a funct ional flow diagram of the actions taken for a spill 
incident. Upon detection of a spill, the Terminal Controlltt will notify the Shift Supervisor, the Terminal 
Superintendent. ~e U.S. Co.ut Guard and the State Department of Environmental Conservation. Following the 
above notification. the Terminal Controller will send an initial no tification message on the message processor. 
~hich is preaddressed to the Alyeska Oil Spill Coordinator and other government agencies. 

In subsequent paragraphs of this Contingency Plan, the Contingency Response OrEanization is outlined and 
details of the Response Actions are presented . The Contingency Plan also covers cleanup actions and presents 
support annexes covering Prince William Sound . 

f . J 
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'0 CONTINGENCY RESPONSE ORGANIZATION 

The Alyesh Oil Spill Task Force is organized to provide fast and effective initial response and follow-up 
capabilities for all Alyeska related oil spills. The activities of the Task Force arc under the direction of the 
Alyeska Oil Spill Coordinator. The Terminal Superintendent is responsible to the Alyeska Oil Spill Coordinator 
and ha.s authority and responsibility for all actions under this Contingency Plan. 

201 TERMINAL IMMEDIATE RESPONSE ORGANIZATION 

The Immediate Responst Organization for Prince William Sound is staffed by Alyeska operating and 
maintenance personnel within the Valdez Terminal. This organi.z.ation is shown on Fiaure 201-1. 

202 OIL SPILL TASK FORCE 

The Alyeska Oil Spill Task Force is divided into four functional areas: Management, Advisory, Support and 
field Response. The managerial, advisory and support areas generally perform stafffunctions and the required 
positions will normally be staffed by Alyeska personnel based in the Anchorage Headquarters. 

As indicated in Paragraph 200, the Terminal Superintendent has full responsibility for all field actions in 
· connection with any oil spill in Prince William Sound attributed to marine vessels in trade with the Alyesh 

Valdez Terminal. He will ktep the Alyeska Oil Spill Coordinator advised of all actions and will be supported as 
necessary by the Oil Spill Task Force as described in the Gefleral Provisions. 

Depending upon the size and nature of the spill, relief pe rsonncl and additional resources will be provided to the 
Terminal Superintendent by the Alyeska Oil Spill Coordinator. 

·e Alyeska Oil Spill Task Force will, from time to time, distribute an up·to~ate Emergency Telephone List to 
~•I parties having assigned duties in the Oil Spill Contingency Plan and to other parties having interest in the 
Plan. 
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~ ... , IMMEDIATE RESPONSE ACTIONS 

1 11c following prc~e ntation provides typical alert, reconnaissance and control actions for spills occurring in 
Prince William Sound . It is impractical to maJce specific plans for every Circumstance variation; therefore. it must 
be recognized that ncxibility is an integral part of these procedures and that judiments will have to be made by 

trained field personnel. 

301 ALERT PROCf.DlJiLS 

t.n the event a marine vessel in trade with Alycslca's Valdez Terminal develops a leak or observes an oil slick in 
Prince William Sound, the marine vessel shall notify the Terminal Controller . There may be other notifications 
of such incidents by third parties; in any event, the following alert procedures will be initiated: 

( 1) Terminal Controller will alert the Terminal Superintendent and the Alyeska Oil Spill Coordinator. 
The Terminal Contr£!!_er ~~also notify. by telephone, the Valdez Marine Safety Office of the U.S. 
Coast Guard and the V aldet District Office oftbe Department of Environmental Conservation and 
send the initial report on the message processor. 

(2) The Alyeska Oil Spill Coordinator will alert Task Force members and notify the appropriate 
government agencies . 

(3) The Terminal Superintendent will take the following actions: 

Alert the Reconnaissance Supervisor 

Alert the Director of Marine Operations 

Alert the Terminal Logistics Supervisor 

Notify Federal and State Field Repre~entatives 

30l RECOI'SAISSAI'C[ ACTIONS 

Reconnaissance in respomc to a reported spill in Prince William Sound is a singular event related solely to the 
incident at hand The emphasi~ here is on conftrming and or visually locatins the spill as rapidly as possible and 
assessing the nat urc and txtcnt of t11C spill and ad vi~ ingt he Terminal Superintendent of thne details in order that 
appropriate response anions can be taken . The best estimate of the spill location should be derived from the 
Prince William Sound nautical chart . In cases in.,.·olving marine vessels, the captain of the vessel should relay this 
information in with his report of the spill. In such cases, the Reconnaissance Supervisor will coordinate his 
reconnaissance efforts with the ship's captain to determine the nature and extent of the spill. 

The movement of the s pillc~ oil is very important . The prediction of the movement over time has been 
computerized by Alyeska in an Oil Spill Trajectory Program for Prince William Sound . The Reconnaissance 
Supervisor needs to collect the following information for usc in this program. 

Date of spill 

Date spill occurred 

Latitude and longitude of spill locations (in degrees and minutes) 

Wind speed and direction at spill location (in knots and degrees true) 

Tide data (time of last high water, maximum tidal difference for the day) 

Spill volume (in barrels, if known) 

3-5 
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JOJ CONTROL ACTIONS 

Control actions have two functions: (I) to contain oil at the source oft he spill (tanhr(s)) and (2) to contain oil 
spilled on the waters of Prince William Sound. Therefore. Immediate Response Team containment personnel are 
divided into two teams-Containment Tanker Team and Containment Slick Team. 

The function of the Containment Tanker Team is to contain the spill at the tanker. if the spill is continuing or if 
the potential for additional spills exist. The function of the Containment Slick Team is to contain on open water 
any spilled oil that has moved away from the spill source. Specific control actions for each type of team are given 
below. 

Spill Containment al Tanker 

ti)e U.S. Co~t Guard bas st.atcd that a leaking tanker in Prince William Sound will be directed to a sheltered bay 
lor containment and lightcring activities. The Containment Tanker Team will report to the tanker, if there is oil 
in the immediate vicinity or if the spill is continuing. Depending on the geography of the bay selected. the 
Containment Tanker Team will boom off the bay to prevent oil from escaping in to the open waters of Prince 
William Sound or, if this is not feasible,the team will deplo~ a boom in arc on the side of the tanker on which the 
leak is located or the oil is surfacing. If the oil is mo\·ing quickly away from the tanker, it may be necessary to 
deploy the boom somewhat away from the tanker and move the arched boom into the side of the tanker to 
maximize containment. Caution should be exercised when the spill is a result of a damaged hull . In such a case, 
the boom should be held away from the damaged hull by using fenders or other means . In some cases, it rna)· be 
necessary to completcl>· boom the stricken vessel. See Annex 605 in Suppor1 Annexes. 

Spill Containment on Open Waters 

An oil slick on open water that has moved away from the spill source~ ill be contained by the Containment Slick 
Team. The Reconnaissance Supervisor will direct the team to the slick area and coordinate the team's 
mo"cments to most effectually contain the slick . The boom should be deployed to control the mo\cment of as 
much of the oil slick as possible . Additional boom or additional teams may be required . 

DISPERSANTS 

Chemical dispersants, if properly used, can reduce the interfacial tension between oil and water, resulting in a 
cloud of fine droplets that ma)· undergo accelerated natural dispersion and degradation. The increased surface· 
area-to-volume ratio for such droplets enhances biodegradation while allowing for the loss of Jightu (more 
toxic} hydrocarbon fractions through evaporation. The removal of oil from the surface of the water also permits 
these natural proces~es to occur in the water column. The oil is the ref ore free from any surface transpor1 (possibly 
by wind into a sensitive shoreline), and the oil is less likely to come into contact or adhere to birds and animals. 

The use of di~persants at the Marine Terminal in Valdez and in the waters travelled by tankers using the terminal 
provide an additional spill control measure. 

The usc of dispersants is not considered a '"cleanup" technique . However, they do provide Alyeska, the 
government On-scene Coordinator (OSC). and the Regional Response Team (RRn with an imponant trade-off 
option. Di~pcrsants, for example, may create higher temporary concentrations of oil in the ncar-surface water 
column organisms to the total population than would occur if the oil was left untreated and allowed to 
concentrate ncar or on the shore . Each spill situation must be assessed in light of the full range of spill response 
options available. The relative merits of chemical dispersion versus non-dispersion must be considered for the 
specific oil, environment and season associated with the spill. 

When considering the advantages and disadvantages of physical removal techniques, burning, natural 
degradation and ·shoreline cleanup, it becomes apparent that chemical dispersants are an additional response 



~ EXCLUSION 

["elusion actions arc mps ta~en to prevent spilled oil (rom contaminatin~ a specific area. These actions arc 
usually taken for a definite purpose, primarily to protect: 

Human life 
Wildlife and 'or wildlife habitm 

Propcny 

Areas of aeslhctic buuty 

·usion actions arc also taken to prevent oil from contaminatinl areas that arc very difficult or impossible to 
.. ..n or for a combination of the above reasons . 

Exclusion steps should be taken after the initial respoMe action to contain the spill . Amumcnt of the spill's size 
and its ponible movement arc required for effective. efficient exclusion. If initial containment actions ha,·c not 
contained all the spilled oil. exclusion actions may be required . The Tcrmin1l Superintendent or ReconniliHancc 
Supervisor -.·ill determine need for exclusion actions durin1 assessment of the spill incident . 

Oil-on--.·ater movement depends on the volume of oil, ia physical properties . the tidal current. and the wind 
speed and direction . Aflcr initial sprtadini occurs . the movement Jar1ely depends on the tidal current and the 
wind speed and direction . These two factors muu be considered in makin& exclusion action decisions If the 
current and . or -.·ind conditions at the time of a spill indicate that uncontained oil may move to one of the 
sensitive areas discumd bdow.aprropriatc exclusion actions for that area must be uktn . Any forecast chan1es 
an -.·ind speed and,:or direction must also be considered . Exclusion actions for the threatened area must be taken 
if the spill miaht not be full)· contained -.·hen the anticipated change occurs. 

Booms with a cylindrical Ooat and a suspended s~in will aenerally be used for exclusion. When all a'"ailabk 
boom is in usc, additional booms may be fabricated on site. Annex 905 of the General Provisions discusses the 
correct usc of the various types of booms and Jives emergency boom construction information. Booms may b< 
deployed by any of the vessels at the terminal. Moorin1 launches or IUfS should be used for towing booms to the 
site when the distance is Jreat and :or speed is imponant. 

Two primary methods will be used in exclusion boomin1 -(nclosurc and diversion. Enclosure involvts 
completely closin~ off an area. such as a harbor. bay inlet or land form . Diversion boom:ng is used to dencct oil 
that is moving in a dominant direction fro~ a critical area to a less critical area or fun her out into the body of 

w9•cr. This method works well in conjunction with cleanup or skimming procedures as it tends to concentrate the 
ld direct its path. 

It is theorized that the two most probable areas in Prince William Sound that would be subject to oil spills from 
marine vessels in trade with Alyeska's Valdez Terminal are the Valdez 4.rm and Hinchinbrook Entrance. 
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Therefore. lhc c•cluJion ,;,,, lor lhuc '""'O .,,., ., pru.cntcd •n lhc r •• ,, of lhc "'"mcucal ' -· ... _ . d I . . . P . W"JJ' ., .. .,., .... ,,_ prcdu•1natc uc uuon sues an ranee a ••m Sound. Firure 304-1 shC'wS the numerical locltion or the 
exclusion situ. Detailed photo maps arc provided showina the uclusiol"l sites. An indu. ohhc u.clusion sites 
showin& detailed area maps and and exclusion site photos is aiven in Fiaurc 304-2. Area maps and u.clu~ion site 
photos follow Fiaurc 304-2. Dctailcd descriptions of the individual exclusion situ arc interspersed w1th the 
exclusion site photos. The scnsitivit~· of the exclusion sites by months is aivcn in Figure 304-11 S at the end of th 
aite photos. 

The scattered communities listed below arc located within Prince William Sound. If an oil slick is approachina 

Note. NUMBERS REFER TO EXCLUSION SITES AND ACTIONS Ri;OMMENDED TO PF;'jTECT 
SENSITIVE AREAS USTEO IN FIGURE 304·2 

EXCLUSION SITES 
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any ont ofrhnt communirits, •crions should be &dtn to u.cJudc the slick or prrYCnt ita reach in& the comrnuftitJ. 
hrsr at'lions may includt open water containment or di ... crsion boomina. 

Tatitlek 

Alice Cove 

Cordo,·a 

Sawmill Bay (hans Island) 

Chene&a 
Whittier 

EXCLUSION SENSITIVE 
SITE AREA PROTECTED 

1 Twin Fills Ctttk 
Stellar Ctttk 

2 ltuthakoH Crttk 

3 GreiJOroeff Crttk 

4 Vlukoff Crttk 

5 Naomoff Crttk 

6 Oonald~on Crttk 

7 lndran Crttk 
Duck Rrvtr 

Mrllard Crttk 
Turner Crttk 

a Galdhlugh Crttk 

e Borodlr.rn Crtek 

10 Unnamed CrHk 

7SI 

, Rocky CrHk 

12 Curren Creek 

13 Udall Crttk 
McKern•n Crttk 

14 Ronwog Crttk 

15 PauUkt Crttk 

16 Etcl\u Crttk 

17 Gardtn Covt Cttek 
Garden Crttk 

18 Nuchtk Ctttk 

,, Constlntine Crttk . 
20 Bur C.pe Crttk 

EXCLUSION SITE LISTING 

GENERAL AREA MA' EXCLUSION SITE 
LOCATION FIGURE FIGURE 

S.wmill Bay 304·4 ~·11 

Jack Bay 304 .. 30C·12 

Jack Bay 304·4 304·12 

Jack Bay 304·4 304·13 

Jack Bay 3()4 .• 304·14 

Valdu Arm 304·4 304·15 

Galena thy 304 4 304·16 

Vrrgrn Say 304-4 304·17 
T 11•tltk 
Narrows 

Boulder Bav 304·4 304 18 
Tatrtltk 
N1rrow1 

Rocky S.y 304 5 304 18 

Rocky S.y 304·5 304·1t 

Rocky ~Y 304·5 304 19 

Zarkof B1y 3045 304 20 

Zailr.of Bay 304·5 304~ 

uilr.of B1y 304 5 3001 

Pon Etchu 304·5 304 22 

Pon Etch" 304·5 JO.I·23 
I 

Pon Etchtt 304·5 304·24 

Connantint 304-5 304·25 
H1rbor 

Bur C,pe 304·5 304·26 
Hinchinbrook 

Entr~nc:e 

Figure 304-2 
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EXCLUSION SENSITIVE GENERAL ARE.A MAP EXCLUSI~ SITE 

SITE AREA PROTECTED LOC.4TION FIGURE FIGURE 

21 O..r Creek Oetr Cove 304·$ ~-27 
H•ncl'unbrook 

Entrance 

22 Jauan.a Creek H.nch•nbrook 304-$ ~-21 
Entrance 

23 Brown Bear CrHk ShenerBay 30C·5 304·29 
H•nchtnbrOOk 

En\lance 

2• Eagle Creek An6er.on Bay 304·5 ~-30 
Cooll Creek 

25 Bear Creek Double Bay ~-6 304·31 
Double Bay Creek 

Double Creek 

26 Honker Creek Hawk•ns Island ~-6 ~-32 
Cutofl Creek Cut on 
O;an Creek " 

27 Hawk•ns Cutotl Hawk•ns Island ~-6 30ot·33 
Creek Cut ott 

28 Maka~ Creek Hawk•ns lsl;and ~-6 ~-~ 

29 Hawk•ns Creek Hawk.ns Island ~-6 ~-35 

30 Rollons Creek C,noe Panage ~-6 l().t. 36 

31 Canoe Creek Canoe Passage 304·6 304·36 
Z•llen'fndofl 

Creek 

32 Cedar Creek Cedar Bay 304-6 30•·37 
Spruce Creek 

Hemlock Creek 

33 Wondy Creek W•ndy Bay 304·6 304·38 

3A Orca Creek Ha .... kons lslancs 304·6 304·39 

35 Humpback Creek Orca Inlet 304·6 lOot·•O 

36 ~ging Creek S•mpson Bay ~-6 304-•1 

37 S•mpson Creek S•mpson Bay 304·6 304·•2 
' 

38 Sheep R•ver S~pBay ~-6 304·•3 
Koppen Creek 

39 Comlort Creek Port Gr;avona ~-6 304·" 

•o Beartrap R1ver Port Gravina 304·6 304-•s . 
304-2-1 

Figure 304·2 (continued) 
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EXCLUSION SENSITIVE GENERAL AREA a,u,, EXCLUSION SITE 

SITE AREA PROTECTED LOCATION FIGURE FIGURE 

., Grav•nl R•vtr Pon Grav•na ~-6 304·•6 

•2 Conuot CrHk Pon Grav•na ~-6 304·•7 

•3 Olsen S.y CtHk Olsen Bay 304-6 304·•• 

•• Carl~nCrHk Pon Grav•na 304·6 304·411 

•5 St Manhewa Pon Grav.na 304·6 304·50 
Creek 

•6A.8 HeWs Holt P0t1 Gravtna 304-6 304-51A. B. C 

., lrtsh Creek Pon Ftdalgo ~-· 304·52 

•• Whalen Creek Pon Ftdalgo 304·• 304·53 

•II Unnamtd Creek 82 Poll Ftdalgo 304·• 304·54 

$0 Ke~ Crtek Pon Ftdalgo 304·• 304·55 

51 Fodalgo Rover Pon Ftdalgo 304·• 304·55 

52 Sunny Rover Pon FtdiiQO 304·• 304·55 
Unnamed Creek 16 

53 St~on Creek Pon Ftdalgo 304·• 304·56 

54 Fosl'l Creek Fosi'IBay 30•·• 304·57 
UMamed Creek 90 

55 UMameCI Creek 111 Fosh Bay 30•·• 304-57 

S6 Kork""OOd Creek Ftsh S.y 30•·• 304·58 

57 Rock Creek Ftsh S.y ~-· 304·58 

58 ugoon Creek LandlOcked S.y 304·• 304·511 

59 long Creek long Bay 304-7 304·60 
Enllong Bay 

Creek 

60 Bolly's Holt Long Bay 304-7 304·61 

61 Vanoshong Creek Long Bay ~-7 304·61 
WutLongBay 

Creek 

62 Eockelberg Creek 
I 

Erckelberg Bay 304-7 304·62 

63 Backyard Creek Fatrmount Bay 304·7 304·63 . 
304-2-2 

Figure 304·2 (continued) 
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~, Grav.na R•vtr Port Grav.na 304·6 304-46 . 
42 Control CrHk Pon Grav•na 304·6 304-~7 

~3 Olsen ~Y CrHk Olsen S.y 304·6 304·48 

~~ Carlsen CrHk Port Gravona 304·6 304·4i 

45 Sl Manhe;ws Pon Gravona 304·6 304-SO 
CrHk 

46A.B Heirs Holt P()(l Grav.na 304·6 304·51A. 8. c 

47 ''''"Creek Port Fodalgo 304·4 304·52 

•a Whalen Creek Port Fodalgo 304·4 304·53 

•i Unname-d Creek 82 Port F1da1go 304·4 3()4.~ 

50 Ke!J Creek Port Fodalgo »1·4 304-55 

51 F•dalgo R•vtr Port Fodalgo »~·• 304-55 

52 Sunny R1vtr Pon Fodalgo 304·4 304-55 
Un11amed Crtek 16 

53 Shon Creek Pon F1da1go 304·4 304·56 

' 
5• F1sh Creek F1sh Bar 30•·• 304-57 

Unnamed Creek 90 

A 

55 UMamea Creek 91 Fosh S.r 30•·• 304·57 

56 K•rk'*OOd Creek Fosn S.r 30•·• 304-58 

57 Rock Creek Frsh S.y 304·4 304·58 

58 ugoon Creek LAndlOCked S.y 304·• 304-59 

59 Long Creek Long S.r 304-7 304·60 
East long Bar 

Creek 

60 8,1Jy"s Hole Long Bay 304-7 304·61 

61 Vanosh•ng Creek Long S.r 304·7 304·61 
West Long Bar 

Creek 

62 Eockelberg Creek E•ckelberg Bay 304-7 304-62 

63 Backyard Creek Faormounl Bay 304-7 304·63 . 
304-2-2 

Figure 304-2 (continued) 
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EXCllJSION SENSITM GENERAL AREA t.AAP EXCLUSION SI1E 
SIT£ AREA PROTECTED LOCATION FIGUR£ FIGUR£ 

GriM~ CrNk GriMe Bay 30'·7 30'·53 
Wella Bay 

es c.d11 CrNk ~rBay 30' ·7 30'·64 
Wells Bay 

Wella River Wella Bay ~·7 30'·65 
Unl'lai'Tied CrHk 233 

&7 ~~~ Unlkwik Intel ~·7 304 ·66 
fittl~ 

68 Jonah CrHk Unakwik lnltl 30ot·7 304·67 

69 S1wUh Rrt~tr S1wash Bay 304·7 304·61 
Urakw1k Inlet 

70 Un~kwik Creek Unakw1k lnltl 304·7 304·&8 

71 Blackbear Creek Eaglek Bay 304·7 304·6i 

72 Canyon Creek Eagtek &y 30'·7 304·70 

73 Eaglek R1vtr Eagtek Bay ~·' ~·?0 

73A • fiah ~lchery ugtek Bay ~·7 304 ·701 
Ca~~&Jia 

7• EJ~her Pasuge Eslhtr Pusagt 30'· 7 304·71 
l.lkl 

75 Trople Creek Eslher Pasuge 30'·1 304· 72 

75A Fiah ~lchery ES1htr tatand 30c.B 304· 701 
"'-

76 Cogholl Rover College Ftoro 30H 304·73 

77 Llgoon Creek Harr.,on Lagoon 30'·1 30'·7• 
Po11 Wells 

78 MoiiCrMk Bentes Bay 304·1 304·75 
Po11 Wells 

7i Hummer Creek Hummer Bay )O.C . a )O.C. 76 
Po11 Wells 

Piralt Cove Creek Porale Cove 304·1 304·77 
Po11 Wells 

81 Meacham Creek Pogo! Bay 304·8 304·78 
Po11 Wells 

304-2-3 

Figure 304·2 (continued) 
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12 Swanton CrNk Pigot B.ly ~-· ~-71 
Pott Wtlll 

a3 Loog•ng Camp Logging Camp 
~-· 304-79 

CrNk Bly 
Paawge Canal .. T~nkofl CrN\ Blac:tlatone Bly ~-· 30oC·&o 

Blackstone CrNk 

85 HaHtrty Croek Cochrane Bly 304-8 ~-·1 

86 Paulaon CrHk Cochrane Bly ~-· 304·81 

87 Parks Creek Cochrane Bay 304·8 304-82 
J 

88 Ccxhrant Crtek Cochrane Bay 304·8 304·83 

89 Wocken Creek Cochrane Bay ~- · 304-84 

GO Shrodt CrHk Long Bay 304·8 304·85 
Culron Puugt 

91 Culron Crtek Culrou Puugt ~-8 304·86 

92 Monk CrHk Port Ntlht · 304·8 304-87 
Juan 

93 Eut Fongtr CrHk East Fonger ~-8 304-88 
lnltl 

Port Ntllot Juan 
. 

i4 Wul For.gtr Crtek Well Finger 304·9 304-89 
lnltl 

Port Ntllot Juan 

95 Cllomen,ky ugoon McClure Bay ~-8 304 -~ 

96 McClure Crttk McClure Bay 304·9 304-~ 
, 

96A F call Ka ICtlery Main Bay ~-9 304 ·90a 

97 urwny uke Eal'lamy Bay 304-9 ~-91 
htllmy Rovtr 

S.tfCrHk 
Ell,tllnsky CrMk 

98 Paddy Crr.k Paddy Bay 304-9 304 -92 

99 ErbCrHk Ewan Bay 304-9 304-93 

100 Ewan Creek Ewan Bay 304-9 304·93 

101 Unnamed Creek 620 Dangerous Passage 304·9 304-~ 

304-2~ 

Figure 304-2 (continued) 

3-13 



£XCUJSIOff 
SITE 

102 Totemoft CrMk C"enagt flltnCI ~-t ~-94 

103 Bt•gtloft CrMk Chenagt ttltnCI 304-t 304-t~ 

• 
1()a Jtckpot LAkes Jackpot Bty ~-II ~-t5 

CrHk 
Kompkoft Raver 

Jackpot Bay CrMk 
Jtckpol CrHk 

10$ CltwCrMk While Bly ~-~~ ~-96 

106 Ptblo Creek While Bly ~-II 304·97 

107 Unntmod Creek ~ Whale Bly ~-II 304-t7 

108 Whale Creek Whale Bly ~- ~~ ~-t8 

109 JoM•oo Creek Bainbridge ~-0 304-~ 
Htlvtr$on Creek lsltnd 

110 Btorne Creek Latouche Pu!>.lge ~-10 ~-100 

111 o ·&aen Creek Sawmtll Bly ~-10 ~-101 

Evans Island 

111A San Juan S.awmtll Bly ~- 10 304·1011 

Fiah Httchery Evans Island 

' 112 Hayden Creek Latouc"e Pas!>.lge ~-10 304·102 

113 Horsu"oe Creek utouche Pu!>age ~-10 304·102 

11~ Falls Creek Latovche Pu!>.lge 304-10 304·103 
Latouc"e Island 

Crttk 

115 B•g Bly Latouc"t Puuge 304·10 304·103 

116 Montgomery CrHk utouche Pasuge 304·10 304·1C>a 

117 GrtenCrHk Groen Island 304·10 304·105 

118 OryCrHk Mon"gue Island 304·10 ~-106 

119 UnnamM Creek 753 Mon1ague lsl~nd 304·10 304 · 106 

120 Stockdale Creek Montague l$1and ~-10 304·106 

121 Unnamed Creek 751 Montague Island 304·10 304·106 

122 Unn~med CrHk 750 Montague Island 304·10 304·107 
Shad Creek 

304·2·5 

Figure 304·2 (continued) 
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SENSITM GENERAL I.R(A MAP [XCli,.ISo!O'N S!HZ 
SlTf AREA PROTfCTfO LOCATION i' FIGURE FIGURE 

, . 123 Unnamed CrHk 7•1 Montague laland ~-10 ~-107 

12• Cabtn CrHk Monlagve laland ~-10 ~-107 
Comp ... 

125 Schumann CrHk Montague laland ~-10 ~-107 

126 WtldCrHk Monlague laland ~-10 ~·107 

127 Wilby CrHk Monlague laland ~-10 30-«·107 

128 Chalmtra River Monlagut laland ~-10 30-«·108 

129 Ktlll CrHk Monlague Island ~-10 m.,og 

130 Swamp Crttk Montague Island ~-10 m-109 

131 Unnam&d Creek 735 Montague Island ~-10 ~-110 

132 Unnamed Creek 718 Montague !Bland ~-10 ~-111 

133 Unnamed Creek 717 Monlague Island ~-10 ~-111 

1~ Hanning R1v11 Montague Island ~-10 ~-112 
Cuadra Crttk 

135 Macltod Crttk Montague Island ~-10 ~-\13 

U6 Trap Crttk Montague Island ~-10 304·\U 

-

Figurt 304·2 (colltinued) 
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The "!ajor c~mmcrci~ fisheries i~ Prince William So.und arc salmon •_!ld crab (tanner, kina and Dunac ncu ) 
(t~he_nu . Shnmp, hemna and hcmna roc-on-kelp, halabut, other vound fish and razor clams compri•c a cnuch 
smaller commercial fuhcry in terms of doUar value, pounds landed and fllhina effon. The major fishina arouDch 

'. for uch"apccics. the atar uud and the rishina s.cason arc presented in Fiaure 605-1 throuah 605-12. Fiaure 605·13 
shows the in-seuon apccies for each month ofthc year. The locations oflhe major arcu can be compared to the 
ship traffic Janes most fnqucntly used at prrs.cnt and to the Vtss.cl Traffic Lanes and Separation Zone (Fiaurc 
60S· I•). There is relatively little conflict betw«n fuhcrmen and the ship traffic, except durina acvere storms. 
when ships may take sheller in the I« of islands where ft~hina aur is pmcnt. 

The main apon fishin& anas are aenerally dose to the population centcn (Valdez, Cordova, Whittier; 
fiaure 605·15). Salmon, balibut and crabs (especially Ihlnaeness crabs) are the major species souaht. Hardshell 
clams (liulc necks and butter clams) arc probably present in every bay in Prince William Sound, but tbeir 
heaviest usc tends to be Dear population centers. 

An oil spill is not expected to sianificantly affect most of the commercial or spon fishery species, with the possible 
exception of salmon. However, the fishina industry may be affected because fishermen will acne rally be unwillina 
to foul their boats or acar with the oil. In addition, oil on fish, crustaceans or clams will make them leu 
marketable, if not Jus palatable. The meat of intcnidal species, such as clams, may be tainted and rendered 
unpalatable. 
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604 WILDLIFE, fiSH 

In this section. a brief history. other penincnt information and the potential erfem of an oil spill on the followina 
"ildlife spwcs (or aroups of s~cics) that inhabit Prince William Sound arc d1scus~d : salmon. sea oueu. clams. 
birds. herrinJ, crabs. Steller's sea lions. harbor seals. whales. black burs. brown bun and Sitka black·uilcd 
deer. The purpose of this section is to provide personnel with pcn incnt information on the wildlife s~cics that 
arc most likely to be affected by an oil spill or that will dr~w the mou public allcntion in the event of an oil spill. 

The followina species or aroups of s~cics arc not discuucd: most intcnidal and benthic invcncbratcs; plankton; 
most s~cics of fish; most aquatic plants, includina kelp and other alaae and cclarus; and most temstrial 
mammals. 

In aencral. there is rtlatively little information available on one or more u~cts of the biolol)'. temporal and 
spatial distribution, ccoloaical imponancc and sensitivity to oil for most of the above groups of oraanisms. C\"Cn 

thouah some such plankton arc known to be very important in the structure. function and maintcnanct of the 
marine community. In addition. either they have little direct economic \'aluc (C .J .• most benthic in\Crtebrates) or 
their populations arc not likdy to be sianiricantly affected b) an oil spill (e .J .. terrestrial mammals or pltankton). 
or both. 

Additional rcferencu which will be used when considcrina response actions durin& an oil spill arc ~OAA 's Atlas 
of Coastal Resources and the Alaska D<partmcnt of Fish and Game's Alaska Habitat Mana1cmcnt Guide. 
These arc available in the Anchoraac and Valdez Contingency Centers. 

Salmon 

Biolon: On a lona·tcrm avcraae.about )J million ulmon enter Prince William Sound each year. Of this total 
population. approlimatcly 70 ptrccnt arc pink salmon. 2$ percent arc chum salmon. 4 percent arc sockeye 
salmon and the rcmainina I percent arc coho and chinoo.k (kinal salmon. All the ulmon s~cies occpt Chinook 
enter the Sound to spawn. Since populations of coho and chinook salmon arc compar~tivcl)· small. these two 
species arc not discuucd in dcuil. 

Besides beina a major source of income for the people livina in the Prince William Sound area. pink. chum and 
sockeye salmon arc also imponant to the Prince William Sound ecosystem. The adults and fry (juveniles) of these 
spwes feed on fish and zooplankton (small frcc-noatina animals). In turn. all life-history suacs of the salmon. 
from the cu to the aduh, arc imponant sources of food as some time of the year for bears and for a variety of 
birds. fish. marine mammals. and marine and freshwater invcncbratu. 

Salmon spawn in most of the streams and rivers that drain into the Sound . There arc approximately 168 strums 
in Prince William Sound that arc considered sianificant salmon producers. i.e .. havina an annual avcnac 
spawnin& population of 2,000 or more fish. These strcims sustain •pproximatcly 80 percent of the salmon 
produced in the Sound. This plan located these streams and s~cifics uclusion actions (Section 404) that will be 
ukcn to protect them if threatened by an oil spill. Fiaure 60$-4, 605-S. 60S~ shows areas of salmon fishina. 

Since most of the streams arc shon and swift with little suitable upstream spawnina habitat. thuc is more 
intenidal ulmon spawning in Prince William Sound than in any other place in Alaska. 

On the avcraac. intenidal spawnina constitutes SO percent of the total odd-year pink and chum salmon spawnina 
activity and 7$ percent of the even-year activity. The remainder of the population spawns upstream of the hiah 
tide line. ln the intcnidalzonc, survival of cus and fry is most successful in the zone between mean hi&h tide and 
midtidc. Below about midtide, the egg.s arc bathed in salt water much of the time, and above mean high tide, the 
cw may be expo~ to extreme winter air temperatures. 

j 

Pink Salmon: Pink salmon migrate into the streams of Prince William Sound from June to October. When they 
rca.ch their spawnina &fOUnds, the female dip a shallow depression, called a redd, in the a ravel of the stream bed. 
Eus and milt (sperm) arc deposited in the rtdd and covered with aravcl. Both the adult female and the male pink 
salmon die shortly after they spawn. 
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~us hatch from November to Januuy, and the larvae (youn1 salmon Still pouminJI yolk sac) sta~· in the 
.el until April. May or June . Immediately after cmeraina from the aravel. the juvenile fi'h (fry) move to 

:stuarin at the mouth, of ttl< spawnina streams where they feed in shallow water. ohcn ncar shore . They miJratc 
to the sea later in the summer. Arter spend ina one year at sea. the pink salmon return to their spa...,·nina arounds 
to bea•n the cycle aaain. 

Chum Salmon: Chum salmon have eucntially the same life history as the pink salmon. ucept that chum salmon 
remain at sea from t"'·o to six years before rcturnina to the spawnina around,. 

Sockt}t Salmon: Sockeye salmon spawn from June to September in the inlet and outlet mums of lakes and in 
the Jakes themselves. like the pink and chum salmon. the female sockeye dias a redd in the aravcl of the stream 
~d or lake bottom. Eus and milt arc deposited in the redd and covered with aravd. Both the adult female and 
the male sockeye salmon die shonly after they spawn. 

The egj' hatch from $(ptcmbcr to Januuy. The larvae remain in the Jravel until April . When the fr~· cmrtic 
from the an"·el. they mi~rate to lakes..., here the)· stay for one to four yc ars before monna to the sea . After one to 
three year' at sea. adult sockeye salmon miarate back to their spawnin1 arounds to b<ain the cycle aaain. 

There arc fe'tl· lake systems 'tl'ithin Prince William Sound that arc suitable habitat for sockeye salmon: 
consequently. the population is not laric compared to that of pink or chum salmon. Major spa..., nina areas for 
sod.cvc salmon in the Sound arc Billy'' Hole lake. Esther Pasuae lake. Eshamy lake. Jadpot lal..c. 
Bainbridac Lake and Coahill Lake . 

Su Otten 

In 1974. the sea otter popul~t1on in the Sound was estimated 'l t ~.000 animal, , and it appurs to be expandinJ . 
·species is protected by federal and state laws. as owcll as by intcrna~ionaltrcaty . 

Sea otter' arc aencrally distributed throuahout the Sound . but the main concenmtion occur in a band from 
Point Nov. ell and Port Fidalao to the southern end of the Sound . The~ arc mou frequent!> found in relati'"ely 
shallo"' water around the islands ~ nd alona the mainland of Prince William Sound. 

The~c animals do not miarate and seldom 1ravellona distances unlcH an area becomes o'crcro-.ded and food 
btcomcs scarce. They arc arcauious and may concentrate in an area . butt he~ do not fo rm herds like many other 
marine mammals. 

Sea oilers spend almost all of their livu in the water. but occasionally come up on shore. especially durinr 
storms. Except in unusual circumstances. the)' never move more than a fcv. yards from the sea. 

Unlike ~a Is and sea lions. which have a thick, insulating layer of blubber, the su otter depends on air trapped in 
its fur for warmth and buoyancy.lf the fur becomes soiled or matted . it loses its buoyant and insulatinr qualitiu. 
Consequently. ua oncrs spend much of their time cleaning and aroomina their fur . 

Su ottcn feed on fis h. sea urchins. rod oysters. crabs, mussels, snails, clams oand octupus. They require luJc 
amounts of food to remain healthy and arc probably an impoMant predator in the Prince William Sound marine 
ecosystem. 

his believed that sea oilers have very few natural enemies and that predation is an insianificant monality factor 
in their populations. Killer whale~ arc thought to be the only frequent predator of the species. 

Most sea o11cr pups arc born in the late sprina or early summer. Mating occurs at all times of the year. however. 
and pups are born throughout the year. Pups st a)' with their mothers for about a year, and the female sea o11er 
"'•obabl)' doc~ not mate while tending a pup. Consequently. a mature female has, on the a,·crage. only one pup 

ry two years. 
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Cfamt 

"large proportion or the more than 100 ~peCIC~ or clam~ kno~Nn to inhabit the V.lltf\ or Alaska occur in Pr.nce 
Will• am Sound. Ho~NC\tr, only a fc~N arc abundant cnouih to be or potential econom•c valuecommemally or for 
personal usc. Fiaurc 60S·I2 shov.s ~~o · hcrc the clam fishery'' actt\C. The most •mporunt species arc the razor 
clam. butter clam. little neck and cockle . 

These clams most freque ntly inhabit the intertidal zone where the substrate is fine sand. silt. small aravel or a 
combination oft hue materials. Larae populations may Ji,e in the subtidal zone to depths of about 60 feel. They 
burro~N into the bottom. lu't'ina only their necks hiphons) protrudina aboH the surface of the und or mud. 
When disturbed. clams retract their siphons. The razor clam is also capable of burrov.ina deeper into the bottom 
at a rate approachinJ 2 feet per minute. 

Clams feed on plankton and detritus suspended in the v.·ater column. The clam draws water ~nd any suspended 
particles ( includina oil droplets) in throuah its siphon. passes it O\er the a ills (v. hich sort out the ·rood· paniclts). 
<~nd passes 1.-aste products and water back out throuah the siphon. 

Clams art an important source or food (or a \'ariety or marine ri~h and in\trtcbratcs such .. ~ ~tarr.sh. )nails 
(espcc1ally moon snails) and crabs . Tht) are also eaten by ~a oilers and a 'ariet~ of shorebird~. 

Gc nerall~. clam~ spa~Nn a ftc r the water tc mperat ure c"ccd~ so• F. ~hie and female clam~ reltase e~'s and sperm 
through their siphons and fertilization oft he t'US takes place In open "iltr. The ftrlllizcd ens hatch into lanac 
that 3rt planktonic and (rcc·s"immini . After scHral "ccks.thc lanac dt\Ciop shells Jnd )(llle to the bl.lllom. 

Ahhouah clams are abundant, commercial harHsU in the Sound in recent ~can ha'e !>ten 4uitc lov. . Prim3rlly. 
razor clams ha\e been hancsted for crab bait. Rcccntlo~N cl.1m han est is due to the hiah co)! of hanc~t1n1 and 
processin& the clams. the potentially land unpredictable) hiJ h le,cls of p3ralytic shellfish poi)onina to\ln. 41nd 
the presence or pollutants. especially E. coli bacteria rrom )(owaae . Pollutanu are a particular problem on the 
mud nats near Cordo\'a, -where commercial hanesu or ra/Or cl3ms v.crc once conducted. \car population 
ce nten. there arc numerous beds or lillie necks. butter clams and cockles that lou I residents dig (or pcr)on;~l usc. 

Birds 

Prince William Sound is used by waterbirds and shorebirds u a Uaiing and rhtins aru durin~ their annual 
migration to breedinJ grounds tl~where in Alaska. Some linaer for St\Cral -weeks. but most su~ in the ~ru for 
only a few hours to a few days. Common miaranu through the Sound include pintails: ~Nhistlina S"<~ns : ruddy 
and black turnstoncs; surlbirds: ~Nhimbrcls: American aoldcn and black·btllied plovers: ai~UCOUS·IIoin~rd gulls. 
mew and Bonaparte's aulls; white-winacd. surf and common Koters; oldsquaws: aruter scaups; cormorants; 
western undpiper1; dunlins; red knou; sandhill cnncs; Canada ace~; snow aetw and arctic terns. 

At lust 14 species of watcrfowl.aulls, terns and other ~a birds art known to nest and fctd in the Sound durina 
the summer (see Fiaure 604-1 for a list in&). The bllck-leucd kittiwake. Kittliu's and marbled murreleu, mew 
and alaucous-wingcd aulls. arctic tern. pigeon guillemot and tufted pufrin art apparently the most common 
summer breeden in the aru. Other birds that frequent the Sound in summer include horned puffins. double
crested cormorants. Bonaparte's gulls. auk lets. black oystcrcatchcn and thick·billed and common murm. 

Many of the birds that breed and nest in Prince William Sound durinathe summer maintain colonies on coastal 
bluffs. rocks. sea suckJ. is leu and barrier islands above the high tide line. Fiaurc 604-2 is a map of Prince William 
Sound showina the division of the Sound into ~ctions . These sections arc represented by Fiaurcs 604-Jthrouah 
604-9, showing the locations of ~a bird colonies. The most common spccics that usc this type of habitat include 
black-legged kiniwakes, glaucous-winged aulls, arctic terns, pigeon auillemots and common murrcs. Some 
species. such as the northern phalarope. breed in marshcs. Othetl, such as Kinlitz's murrelet, nest on alacial 
moraines or mountl.i.n screcs. Bonaparte's gulls nest in trecs at the heads of bays and fjords in the Sound. 

6-92 

. ) 

! 

I .... 

/ 



'"' ••flftl lht '•"·"""" W i lliam Sound IIIHtd hta '<rl ly by blfch m., , .. . n. tOUih . Numc roul•a iCrfowl. aulll,lCrn• 
; 'shNcblfd~ fttd in tidal arru of the Sound dunnJ their fall miJrallon. ~vert southcut alorm• occur 
'urqucntly in the Prince William tound aru durin& September and October . These storms hamper the miaration 
of many species. and it is not uncommon for bird11ha1 nor mall)· miaratc ofhhore to be blo-. n into the Sound. 

In late summer and fall.aulb. ualu and fish-<atina ducks aathcr at the many salmon urums and intertidal 
spa..,n•n& aroundsto feed on ulmon. Much of the alaucous-winaed and me-. aull population in the Sound can be 
found in and around salmon spawnina arounds durin& the latter half of Auausl and in Sepaembcr. 

1 n the winter. the bird populations arc relatively small. The most common winter midenu of the Sound include 
the 1raucous-winaed and mew aulls. cormorants. mums and the Kiuliu's and marbled murrcleu. Shorebirds. 
includina rock undpipcn. dunlins, surlbirds. blad turnstones and black oymrcatchen frequentahe rock shores 
and reds of the tidal art as durin& the winter. Bald uales. ravens. crows and aulls usc the tidal Oau aod beaches as 
primary (oraain& sites. Mallard. arutcr scaup. common and Barrov.·'s aolden-<ye. bufflehead. oldsqua", 
harlequin ducks and a small population of Canada aecsc; white·winacd. surf and common scotcrs; mcraanscrs: 
loons; arebcs and cormoranll overwinter alona the shores of bays and inlets in the Sound. 

Hurlnc 

Fishable populaaions of herrin¥ can be found throuahout much of the Sound auholl·n in Fi1ure 605-8. Ho"'eHr. 
the major commercial scinin1 areu arc Green hland. northwest MontaJuc Island. and the area encompassini 
Columbia Ba). Heath Island. Glacier Island and BliJh Island . Major herrin& spawnins1rounds arc the Tatitlc~ 
:'\arro-.s and nearshore shllllo-. areas of Busby Island: the southern end of Kno.,.,·Jes Head: Irish Cove; the 
eastern )Ide of ~akcd . Pea~ and Perry hl~nds : the nonhero end of Eleanor Island. the north.,.,·estun side of 
Monu1ue Island and the nonhcastern tip of Green Island . 

Aside hom their current and potential economic' alue . herrin1 constitute an imponant component of the marine 
· "s~stcm . These fish feed on plan~ton (free-Ooat in8 . small li,inJ plants and animals). In turn. they arc an 

•Ortllnt source of food for 'arious predatory mammals. birds and fish. particular!) salmon and halibut . 

In Alas~a. hcrrinJ common!~ ruch suual maturil) in their fourth year end spa.,.,·n each ~ur after that 
throuJhout their li\'U The common mnimum life span of the species is nine )tars. Females. on the 1\traJc. 
"roducc 20 .000 eus per year . 

_lerri ni spa"' n in the sprint . The) aenerally deposit their adhesive eus on ccl&rass. rock .. eed. sea sirdlc and 
ot her aiJae in relatiHiy shallo-. "·atcr bclo-. Jo-.·tide . butt hey sometimes spawn on submeraed trees. rocks. etc . 
The eus hatch in 12 to 20 days. depcnd in1 on the temperature of the ..,atcr lind the laf\ac remain in shallo"'. 
proteCted -.·atcn for Sill to citht weeks . After the Jan at de..-tlop into scaled ju,cnilcs.the fish bcJin to collect into 
small schools and Jrotduall~· mo,·c sca-.ard . By uri) fall. Jarac schools (as man) u one mill ion fish I form and 
moll of them mo\C into deep -.atcr. 

Crabi 

Tanner (Sno-.·). Dunaencu and kina (&olden. blue and red) crabs arc harvested commucially in Prince William 
Sound as sholl·n in Annn 51l The distribution of these crabs in the Sound is not full~· understood. At present. 
the major kin& crab fishery is in Sheep Bay, Po.n Fidalao. Gnvina Bay and the Pon Wells aru. Most Dun&encu 
crabs arc harvested from Orca Bay. Some tanner crabs arc taken in Pon Fidalao and Valdu Arm. but most of 
the f1shery is in Orca Bay, Pon Gravina and in the southeastern section of the Sound outthrouah Hinchinbrook 
Entr ance. Dungencu crabs may l>c found in shallo-.· -.·atcr at the heads of bays, mud nau. etc., but most other 
crabs favor dcepu water for most of their life cycle . Tanner and kina crabs occur in shallow subtidal waters as 
juveniles. 

Crabs must molt. or shed the ir old shells, fo r arowth to occur. They may take as much as three to five vcars to 
become sexually mature. After mating. fem ale crabs carry the fertil ized eggs until they hatch in(o small 

'anktonic cnb larvae. The larvae arc frce-swimm ins and drift wi th the tides and prevailina ocean currenu for 
c to four months. The larvae ao through several molts durin& the plank tonic stage, but they eventually lose 

their ability to swim, settle to the bonom and take on the appearance of adult crabs. 
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t: ubs ,~ pr~daton and scaHnJtl1. In tum, crabs •.rc prc)td on by a ~u icty or rish and maranc mammala. 

Sttlfcr's Su Lions 

n4,lh~ Steller's su lion population o( Prince William Sound wu estimated at 6,SOO to 7,SOO animals. From 
_.,..,.n May to late fall. most o(thc population can be round in six rookeries and summer haulin& areu lcxatcd on 
.he cut and west coast o(thc Sound. In the wintcr,thcsc animals arc often seen in the more sheltered waten of the 
Sound. Ahhouah sea lions arc mona swimmers capable or relatively deep dives, they spend most ortheir time in 
.\·atcr leu than ~fathoms deep. 

S 1~ller's sea lions reed primarily on fuh such u rockfish. sculpin. arccnlina. sand lance. salmon. herrin a. halibut 
and on crustaceans such as shrimp and crab. Like the sea otter,the sea lion hu few natural enemitt except killer 
whales. and predation is a rclativdy insianificant mortality factor in iu populations. 

Br~edinJ female and mature bulls bcain conareaatina at rookeries in May. Bull sea lions start ddendina 
:erritories and for min& harems in late May. Pups arc born at the rookeries from late May throuah June. but 
primarily durin& the first two weeks o( June. Most females have only one pup. but twins arc born occasionally. 
~ost females breed aaain within a week to ten days after aivina birth to their pups. Brccdina ends by 
approximately mid-July; and u winter approaches. the sea lions leave the rookeries for more protected water 
within the Sound. 

Harbor Scab 

There are no precise tstimatcs o(the harbor seal population of Prince William Sound because of the difficulty 
countina them. Durina a survey conducted in June 1974, S.640 were recorded. but the population is bdieved to be 
much laracr. • 

Harbor seals nnac throuahout the Sound. Althouah they spend most of their time in the water. they occasionally 
. out on shore on noatina pieces of icc from glaciers and on icc shelves that form at the mouths or streams. 

ttarbor seal pups arc born betwctn late May and mid-July with the majority of pups born the first three weeks or 
June. Binh occurs on undy beacht1. remote reds and rcxks and Jlacial icc pans. Females aenerally Jive birth to 
only one pup. buttwiru do occur. Pups arc nursed for appro~imately three to four w«ki. The females mate aaain 
shonly after they stop nursina their pups. 

Harbor scab f«d on a wide variety of fuh including hcrrina. Ooundcr. eulachon and salmon; mollusks such as 
cxtopus and squid; and probably variow mnuccans such a.s shrimp and crab. 

The most common whales found in Prince William Sound are tooth whales such as Oall's porpoises, Pacific: 
harbor porpoises and Pacific killer whaln; but baleen whales, es~c:ially humpback whalcs, are also present. All 
of these sp«ics except the humpback whale are year-round residents of the Sound. 

An adult Dall's porpoise may reach a kn&'h of S to 7 f«t and weigh about 250 pounds. This porpoise ranges 
throuJhout the Sound in aroups or2 to 12 animals in search of smaU fish, squid and crusta.ctaru. Oall's porpoises 
do not appear to be particularly wary orhuman bcinp and frequently follow boats. They wually do not enter 
sheltered bays and inlets. • ' 

The Pac:iftc harbor porpoise is smaller and shyer than th~ Dill's porpoise. It is commonly found in bays, inlets, 
fjords and at the mouths or riven in Prince William Sound. The harbor porpoise Also feeds primarily on small 
fish, squid and crustacuns. 
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Tilt PICific killtr whalr ruchu I ltnf!h o( up to JO feet . It is common throuahou' 'he Sound. panicutarl~· in 
4 

aft Bay. Orca lnlrrand fOUl hunK niahr hland Pa.suae . Killer whalu acne rally hunt in aroupl of) to so. but 
.oups o(u many u 100 animJh havt b<cn ob~ervcd in the Sound . They normally ranac throuahoutthr aru in 

:urch o( seals, su lions. ua ottcn, porpoi"'· fuh, squid and muine birds. 

The humpback whale may reach alcnJlh of )0 to 40 fret and a wci&ht of )0 toM. This species is a b<&lcen "hale. 
i.e .. instead of teeth. it hu coarse. brush-like strips (baleen) that hana from the roof o( iu mouth . Humpback 
whales strain water throuah their balccn, fslteri na out small aquatic animals, such u shrimp. zooplankton and 
small fuh . Humpback whales may cat as much as 200 pounds o( (ood a dDy. 

Humpback whales spend the summtr months in northern sus. In Prince William Sound. they arc most 
frequently sited in open waters such as Pon fidalao. Port Wells. Perry Pusaae. Kniahtlsland PusaJc. Blyin1 
Sound and Hinchinbrook Entrance. In the fall, these whales miaratc to winter bretdina arounds ncar the 
equator. 

Black Bran 

Black b<ars arc common on the mainland or Prince William Sound. c~pecially the western part of the Sound . 
They occur on some islands but arc notably absent from Hinchinbrook and Montaauc Islands. where brown 
bears arc common . Genually. black burs spend most of their lives within five miles of their birthplace. and 
males tend to ran1e more widely than females . 

Black beaH inhabit rclati\Ciy open forests that contain fruit-bcarin& shrubs and herbs. &rasses. (orbs and other 
sources of food. In sprinJ. rrasses. sedaes and Other early-sprouting. herbaceous plants make up the bulk of I 
black bear's diet. In summer. berries. insect larvae and carrion become important. In late summer. black bears 
conareaate IIOni salmon Streams tO JOriC themselves on spawnin& salmon . 

1ck bun breed from mid-June throuah mid-July. The you'h& arc born in the den in late Januar)· or February. 
cubs stay with the so,.· throuah the nnt yur.spcndini the winter in her den . The sow separates from the cubs the 
follov.ina sprina. when she aaain brccds . 

The e:uctrimini and duration of the black bear's winter drnnina period varies accordinato climatic conditions 
and the physical condition. sex and Jit of the indi\1dual bear. Generally. drnnina txains in October and extends 
throuJh early M a~. 

Dt nnini sites arc r xtrcmely \·ariablr. Some b<a" spend a arc at deal of r ncr a~ exc a vat ina compar1mcnu be neath 
1o1s. stumps or rock outcroppinas. Others spend the winter with relative!)· lillie shelter. 

There is a possib ility that cleanup crews could come into contact with black bears durin& exclusion or cleanup 
operations conducttd on salmon spawnina strums between Auaust and late October . These bears arc nor mall)· 
quite wary o( man; however, they have been known to attack humans with no apparent provocation. and they 
will viaorously defend their cubs and food suppl ies. Cleanup crews should consider them danaerous and avoid 
them wheneYer possible. 

Brown Bun 

Bro,.·n bear populations arc found on Hinchinbrook Island. Monta~ue hland and on the mainland from Port 
Fidalao eastward. A few brown bears have been reported on Hawkins Island and on the western side of the 
Sound.likc black bears, brown bears do not nnac far from their birthplace. Taggina studies have sho"'n that 
movements beyond 30 miles arc unusual. 

• 
Unlike the black bear, the bro wn bear al:>pears to prefer relatively open arras and is often found in extensive 
.... udows or other ara.ssland-likc habita ts. In spring. grasses, sedges and other early-sprouting, herbaceous plants 

Jkc up the bulk ofthrir diet; in summer, brown bears feed on berries. insect larvae, small rodents and carrion. 
Jn late summer, they conareaate alona salmon spawning Streams lO JOr&e themselves on salmon. 
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Brown bears breed from May throuah mid-July , and the cubs art born in the den in late January or Februan. 
~ou cubs nunc for one or two summers 1nd a few for three summers. Generally, the female separates from the 
cubs 1n the sprin& of their third year. when she again breeds. Durin& the time cubs accompany the sow, maternal 
instinct is very mona and she will defend her cubs viaorously. 

The eucttimin& and duration of the brown bear's winter dennina period vari" according to climaric cond11ions 
tnd the physical condition. ~ll and aae or the individual bear. Generally. dennina beains in llle October and 
extends throuah April or early ~hy. Fem&IC3 and youna apparently den eulier in the fall and emerae later in the 
sprina than do old males. 

A variety o( sites may be wed for den nina. An c){cavation may be made by the bur. but usuall~· natural shelters 
between tree rootS aod under rock.s ut used. Den sites most often occur on hillsides or hiah on mountain slope$. 

There is a possibility that cleanup crews could come into contact wirh brown bears durina uclusion or cleanup 
operations conducted on salmon spawnina streams between .l.uawt and late October. Th"e bean may be 
danacroUJ and clnnup crtws should avoid them whenever po»iblc. 

Situ Black· Tailed Om 

In P.rince William Sound. Sitka bla.ck-tailed deer are found primarily on the la.raer islands. c.a .. Montaaue, 
Hinchinbrook and Hawkins. Over most of their ranae. Sitka deer m ~uonally abundant and constitute an 
imponant sourc-e o( spon llld subsistenc-e huntina for rtlidents o( the Sound. 

Durin& the sprina and early summer. Sitka deer follow the r~ina snowline up mountain slopes. fc-edina on 
sprout in& shn.~bs and forbt. By July, most dec~ ut on their summer ranat in Alpine mountain meadows. With 
the comina of winter. the deer arc (orttd to move to lower elevltions to rind food. If the winter is mild. the de-er 
can obtain browse such as blueberry llld salmonberry twip in the Cornu nca.r the coast. However. i( the winter IS 

severe. snow covers thi1 browse even in the densest timber stands. Un.dcr th"e conditions. the de-er zre forced to 
move onto open bea.ches to find food. Usua.Jiy by the time they do this. they arc swferina from malnutnuon. On 
the beach. the only food that is normally ava.ilablc to the d«r is kelp and other seaweed, which have no food value 
for the deer. Cons~ucntly. many deer starve to death even with full stomiehs. 
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Lewis F. Gordon 
ASHBURN & MASON 
1130 w. Sixth Avenue 
Suite 100 
Anchorage, Alaska 99501 
(907) 276-4331 

.F:J L. ED 

MAR~, 1990 
UNITED SIIIT .s U SoHICl COURT 

DISTRifT 0 ALASKA 
By --~~···-·-··- D.elllltv 

Hon. H. Russer·-HoLtand 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re 

EXXON VALDEZ OIL SPILL LITIGATION 
Case No. A89-095 Civil 

(Consolidated) 

Re: Case No. A89-095 

SUPPLEMENTAL MEMORANDUM FOR PLAINTIFFS 
P-1, P-3, P-11, P-12 AND P-10 IN OPPOSITION TO 

ALYESKA DEFENDANTS' MOTION FOR JUDGMENT ON THE PLEADINGS 
AS TO PLAINTIFFS SAID TO HAVE NO PHYSI C-AL IMPACT OR INJURY 

This brief supplemental memorandum is filed on behalf of 

several of the plaintiffs which the Alyeska defendants' Motion 

for Judgment on the Pleading s seeks to have dismissed from this 

litigation on the theory that they are not permitted to sue for 

"purely economic" injury. These plaintiffs are Sea Hawk 

Seafoods, Inc.; Sagaya Corporation; Seafood Sales, Inc.; Rapid 

Systems Pacific, Ltd.; and Alaska Wilderness Sailing Safaris. 

These plaintiffs adopt, and do not repeat here, the arguments 

' 
pres ented in the Joint Memorandum for Plaintiffs in Opposition 

to Alyeska Defendants' Motion for Judgment on the Pleadings as 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TI FFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS 

~{ 0 



1 to Plaintiffs Said to Have No Physical Impact or Injury, which 

2 is being filed contemporaneously herewith. The purpose of this 

3 supplemental memorandum is to provide the Court with a brief 

4 description of the business engaged in by each of these 

5 plaintiffs sufficient to show that their claims against the mov-

6 ing defendants could not be dismissed as a matter of law under 

7 any applicable standard, State or federal. 1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The facts outlined herein were not alleged in detail in 

the Amended and Consolidated Class Action Complaint 

("Complaint") to which these plaintiffs are signatories because 

such pleading of evidence would unnecessarily and inap-

propriately have added to the length of an already long 

complaint. Proof of these - facts would naturally be permissible 

under the more general allegations of the Complaint, and would 

more than suffice to require denial of the extraordinary relief 

of dismissal under the familiar principles outlined in the Joint 

Memorandum. If it were, however, deemed necessary for each 

plaintiff to make detailed allegations as to the nature of its 

injury, this could readily be done by further amendment of the 

Complaint. 

1 Dismissal . of the claims against the Alyeska defendants 
would not in any event eliminate these plaintiffs from the 
litigation because, as noted in the Joint Memorandum, they have 
claims against tpe Exxon defendants which could not conceivably 
be eliminated on the theory of the Aly~ska motion. 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS 
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·1 As the Joint Memorandum explains in detail, the motion 

· 2 must be denied as to each plaintiff which raises a factual issue 

3 concerning its eligibility for relief under the criteria of 

4 eith~r Alaska law or the purely federal maritime law established 

5 for the Ninth Circuit in Union Oil Co. v. Oppen, 501 F.2d 558 

6 (9th Cir. 1974). In summary, these criteria are, under Alaska 

7 law, whether "defendants knew or reasonably should have foreseen 

8 both that [these] particular plaintiffs or an identifiable class 

9 of plaintiffs [to which they belong] were at risk and that 

10 ascertainable economic damages would ensue" from an oil spill in 

11 Prince William Sound. Mattingly v. Sheldon Jackson College, 743 

12 P.2d 356, 360 (Alaska 1987). 2 Under purely federal maritime 

13 law, the criterion is whether the plaintiffs have alleged "a 

14 pecuniary loss of a particular and special nature, limited to 

15 the class * * * which they represent," as they do in an oil 

16 spill context if they "lawfully and directly make use of a 

17 resource of the sea * * * in the ordinary course of their busi-

18 ness." Oppen, 501 F.2d at 570. Although the State and federal 

19 

20 

21 

22 

23 

24 

25 

criteria are, as the Joint Memorandum shows, essentially the 

same, the following discussion is keyed more toward the language 

of Oppen because the movants apparently believe that the purely 

federal law it states is stricter than Alaska law. 

2 The Alaska Environmental Conservation Act, 
AS § 46.03.822 et ~' is even broader. See Joint Memorandum 
pp. 8-9. 

26 SUPPLEMENTAL MEMORANDUM FOR PLAIN
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, 
1 

2 

3 

1. Sea Hawk Seafoods, Inc. 

Sea Hawk "is an Alaska Corporation whose principal place 

4 of business is in Valdez, Alaska. Sea Hawk purchases, processes 

5 and resells fish and shellfish harvested in Prince William Sound 

6 * * *" (Complaint 11 4 7) . Sea Hawk is the largest resident-owned 

7 seafood processor in the State and the fourth largest employer 

8 in Valdez, employing more than 10 percent of the local workforce 

9 on an annual basis and 16 percent on a seasonal basis. Sea Hawk 

10 has a single large processing plant at the water's edge in 

11 Valdez, and all of the seafood it processes comes from the 

12 Prince William Sound area, i.e., the area adversely affected by 

13 the EXXON VALDEZ oil spill. It is the fourth largest processor 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

of Prince William Sound seaf9od, handling some 10 percent of the 

annual harvest. 

It is evident that Sea Hawk's economic well-being is 

wholly dependent upon the Prince William Sound harvest of fish 

and shellfish. ' Economic and transportation barriers preclude 

its processing 'seafood from other areas, and its large fixed 

investment in plant and equipment is not suitable for any other 

use (as a result, inter alia, of regulatory restrictions imposed 

by the federal Food and Drug Administration). In fact, the ef-

feet of the EXXON VALDEZ disaster in 1989 was to reduce Sea 

Hawk's processing volume to approximately 25 percent of what it 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
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2. ~agaya Corporation. 

sagaya "is an Alaska corporation whose principal place 

of business is in Anchorage, Alaska. Sagaya purchases, 

processes and resells herring roe on kelp harvested in Prince 

William sound and is engaged in wholesale and retail sales of 

fish and shellfish harvested in Prince William Sound. Sagaya 

also purchases and resells macrocystis kelp for use by roe 

pounders in Prince William sound" (Complaint 11 48). Sagaya 

leases and uses Sea Hawk's Valdez plant during the time when 

herring roe on kelp is processed (which precedes the fisheries 

which Sea Hawk itself processes). Its position in this regard 

is, therefore, essentially the same as that of Sea Hawk. During 

1989, Sagaya's processing business was nonexistent because the 

herring roe fishery was closed; it therefore lost all of its 

potential profits. In addition, Sagaya itself operates a roe 

pound and a boat (making it in that respect a fisherman outside 

the purported scope of the Alyeska motion). And it ordinarily 

deals directly with fishermen as a supplier of kelp; this busi-

ness also was foreclosed for 1989 by the oil spill. 

3. Seafood Sales, Inc. 

Seafood Sales "is a Washington corporation whose 

principal place of business is in Seattle, Washington. Seafood 

Sales is a wholesale broker of fish and shellfish harvested in 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS 
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Prince William Sound" (Complaint ' 49). Seafood Sales deals 

exclusively in Alaskan fish and shellfish, mostly for the 

international market. Roughly half of its business in an 

ordinary year involves fish and shellfish processed by Sea Hawk, 

and substantially all of Sea Hawk's sales are made through 

Seafood Sales. Therefore, Seafood Sales stands in Sea Hawk's 

shoes to a significant extent. 

4. Rapid Systems Pacific, Ltd. 

Rapid Systems Pacific ("RSP") "is an Alaska Corporation 

whose principal place of business is in Anchorage, Alaska. RSP, 

a freight forwarder, transports for hire processed fish 

harvested in Prince William Sound and processed in Valdez, 

Alaska" (Complaint , 50). All of Sea Hawk's product is shipped 

" 
through RSP, as is the product of the second largest processor 

in Valdez; collectively, they account for 90 percent of RSP's 

business, with the rest accounted for by other smaller proces-

sors. RSP leases large volumes of space on cargo ships between 

Anchorage and Seattle. Its business is dependent upon the 

volume of processed fish moving from Valdez because processors 

elsewhere have direct exclusive arrangements with shipping 

companies. As a result of the oil spill, RSP lost the majority 

of its business in 1989 and its volume of shipments was too 

small to obtain favorable lease rates for shipping space. RSP 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS 
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operated at a loss in 1989, having been profitable in the 

preceding years. 

5. Alaska Wilderness Sailing Safaris 

Alaska Wilderness Sailing Safaris ("AWSS') "is a sole 

proprietorship of R. James Lethcoe, Ph.D., a citizen and 

resident of Valdez, Alaska. Dr. Lethcoe and his wife, Dr. Nancy 

Lethcoe, are authorities on the natural environment of Prince 

William Sound. AWSS, whose principal place of business is 

Valdez, Alaska, operates sailboat tours on Prince William Sound, 

charters and sells sailboats on Prince William Sound" (Complaint 

, 51) . Its dependence upon the waters and beaches of Prince 
A 

William Sound is evident. AWSS has reached a settlement with 

Exxon for its 1989 losses caused by the oil spill, but maintains 

its claim for future losses. 

These facts, which would be proved and supplemented at 

trial, more than suffice to bring each of these five plaintiffs 

within the coverage of Oppen, and g fortiori within the coverage 

of the Alaska law of remedies which applies in this litigation. 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
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Respectfully submitted this 26th day of March, 1990. 

ASHBURN & MASON 
Attorneys for the Above

named Plaintiffs 

By ~~ 
--~----------~~--~---------Lewis F. Gordon 
1130 w. Sixth Avenue, Suite 
Anchorage, Alaska 99501 
(907) 276-4331 

DICKSTEIN, SHAPIRO & MORIN 
Kenneth L. Adams 
James vanR. Springer 
2101 L Street, N.W. 
Washington, D.C. 20037 
(202) 785-9700 
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Lloyd Benton Miller 
Sonosky, Chambers, sachse 

& Miller 
900 W. 5th Avenue, Suite 700 

Anchorage, Alaska 99501 

Liaison Counsel for Consolidated Plaintiffs 

Honorable H. Russel Holland 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re 

the EXXON VALDEZ 

) 
) 
) _____________________________ ) 

THIS DOCUMENT RELATES TO 
ALL CASES 

) 
) 
) _____________________________ ) 

Case No. A89-095 Civil 
(Consolidated) 

AFFIDAVIT OF SERVICE 

STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

) 
) ss. 
) 

ANNE c. SPEILBERG, being first duly sworn, upon oath, 
deposes and says that she is employed in the offices of 
Sonosky, Chambers, Sachse & Miller, 900 w. 5th Avenue, Suite 
700, Anchorage, Alaska 99501 and that service of JOINT 
MEMORANDUM FOR PLAINTIFFS IN OPPOSITION TO ALYESKA DEFENDANTS' 
MOTION FOR JUDGMENT ON THE PLEADINGS AS TO PLAINTIFFS SAID TO 
HAVE NO PHYSICAL IMPACT OR INJURY; SUPPLEMENTAL MEMORANDUM OF 
(P-278) THE COPPER RIVER FISHERMEN'S COOPERATIVE IN OPPOSITION 
TO ALYESKA DEFENDANTS' MOTION FOR JUDGMENT ON THE PLEADINGS; 
SUPPLEMENTAL MEMORANDUM ON BEHALF OF TENDER PLAINTIFFS IN 
OPPOSITION TO ALYESKA DEFENDANTS' MOTION FOR JUDGMENT ON THE 
PLEADINGS; SUPPLEMENTAL MEMORANDUM FOR PLAINTIFFS P-1, P-3, 
P-11, P-12 AND P-10 IN OPPOSITION TO ALYESKA DEFENDANTS' MOTION 

AFFIDAVIT OF SERVICE - 1 



~ 
(f) w 
:t: :J 

u z 
w 

< > 
<{ 0 iJ) 
I 0 

• f- I' 
(f) LO w 
"" f- I: 

(f) :J 
w (f) 

3: 
~ 0 
< 0 
:t: m 

u 
:.: 
~ 
(f) 

0 z 
0 

iJ) 

0 
LO 
m 
m 
<{ 

I' 
I' 

',[ (') 
(f) lD 
<{ 
..J co 
<{ LO 

N w 
\? " <{ 0 
cr ~ 0 
I 
u 
z 
<{ 

FOR JUDGMENT ON THE PLEADINGS AS TO PLAINTIFFS SAID TO HAVE NO 
PHYSICAL IMPACT OR INJURY; SUPPLEMENTAL MEMORANDUM OF THE USE 
AND ENJOYMENT CLASS IN OPPOSITION TO ALYESKA DEFENDANTS MOTION 
TO DISMISS SOME CLAIMS AND IN SUPPORT OF CLASS CERTIFICATION 
has been made pursuant to Pretrial Order No. 10 (with hand 
delivery to Mr. Serdahely and Mr. Flynn) and as appropriate to 
plaintiff counsel postage prepaid on this ~ day of March, 
1990. 

AN/k.~PEI~~ER:~~ 
~~Jt:ED AN~ i~~~ TO before me this ;?" day of 

My 
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1 otherwise would have been, turning a profitable business into 
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one with a substantial net loss even after certain payments by 

Exxon. 

The Sea Hawk processing plant receives fish and 

shellfish directly from the boats of fishermen and tendermen at 

the dock adjacent to its plant in Valdez. In addition to this 

direct physical contact with the sea and boats, Sea Hawk also 

has close contractual and financial relationships with 

particular fishermen and tendermen. The company typically has 

exclusive business arrangements with particular fishermen and 

tendermen, and provides many of them financial assistance in the 

form of cash advances or advance purchase orders for equipment 

and supplies. Thus, Sea Hawk both directly makes use of a 

resource of the sea and to a substantial extent stands in the 

economic shoes of fishermen and tendermen. The effects on Sea 

Hawk have been every bit as direct and foreseeable as those to 

fishermen; it is obvious that fishermen must sell their fish to 

processors and processors cannot do business unless they can buy 

fish. The monumental economic injury Sea Hawk has suffered from 

the EXXON VALDEZ disaster could not have been more foreseeably 

"particular and special." 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
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Kenneth M. Rosenstein, Esq. 
LYNCH, CROSBY & SISSON 
550 West Seventh Avenue, #1100 
Anchorage, Alaska 99501 
(907) 276-3222 

Richard A. Bersin 
Sandrin B. Rasmussen 
FRANKLIN & BERSIN 
3005 one Union Square 
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MAR 2 6 1990 
UNITED S"fAaT SiHICT COURT 

DISTRI AlASKA 
By ···-··-··-- D ty --···---- epu 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA 

In re ) 
) NO. A89-095 Civil 

the EXXON VALDEZ ) 
) 

This document relates to ) 
Action No: A89-446 Civil ) 

) 
The Copper River Fishermen's ) 
cooperative v. Exxon Corporation, ) 
et al. ) _________________________________ ) 

(Consolidated) 

;CP-278) 
SUPPLEMENTAL MEMORANDUM OF THE COPPER 

RIVER FISHERMEN'S COOPERATIVE IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR JUDGMENT ON THE PLEADINGS 

The Copper River Fishermen's Cooperative ("CRFC"), plaintiff in 

cause No. A89-446, opposes the Alyeska defendants' motion for 

judgment on the plea?ings on the grounds stated in the Joint Memo-
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randum For Plaintiffs1 and the facts and circumstances set forth 

below. In moving for dismissal against CRFC, the Alyeska defendants 

fail to recognize the unique nature of CRFC's claims as a fisher-

men's cooperative. Because the cooperative is comprised exclusively 

of fishermen possessing a common interest in the cooperative's 

processing and marketing activities on their behalf, the extensive 

damages to CRFC caused by the oil spill have directly impacted the 

member fishermen. Consequently, in addition to the reasons stated 

in the Joint Memorandum For Plaintiffs, CRFC is entitled to maintain 

claims for economic damages under state and federal law by virtue of 

its status as a fishermen's cooperative and the motion for dismissal 

of CRFC's claims must therefore,be denied. 

I. 

CRFC IS A COOPERATIVE COMPRISED 
SOLELY OF FISHERMEN WHO DEPEND UPON AND 

DERIVE ECONOMIC BENEFITS FROM THE COOPERATIVE 2 

CRFC is an Alaska nonprofit cooperative, organized and existing 

under A.S. 10.15, et seq., and engaged in the business of processing 

and marketing fish products for its member fishermen. CRFC has its 

principal place of business in Cordova, Alaska. The cooperative is 

comprised exclusively of fishermen (numbering approximately 100) who 

1 This title refers to the Joint Memorandum For Plaintiffs 
in Opposition to Alyeska Defendants' Motion for Judgment 
on the Pleadings as to Plaintiffs Said to Have No Physical 
Impact or Injury, dated March 26, 1990. 

2 Sections I and II of this supplemental Memorandum summa
rize certain facts relating to the nature of CRFC's coop
erative business and its damage claims which the evidence 
will establish in this federal court action. 
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are engaged in commercial fishing in Prince William Sound and other 

waters off the coast of Alaska. Each member purchases one share of 

the cooperative's capital stock to become a cooperative member. 

CRFC was formed and continues to exist for the mutual benefit and 

upon the mutual responsibility of its members who have a substantial 

interest in combining their own efforts to process, market and sell 

their fish through the cooperative and obtain the resulting economic 

benefits (CRFC's Complaint, paragraph 6). 

CRFC owns and operates a shoreline processing plant and fisher-

10 men's storage facilities in Cordova. CRFC processes, markets and 

11 sells salmon caught by its member fishermen, including the following 

12 species: reds, kings, chums, pinks and silvers. In addition, CRFC 
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processes and markets halibut and black cod purchased from nonmem-

bers. CRFC engages in the following herring production activities: 

custom processing of seine caught sac-roe herring; purchasing and 

processing of gillnet caught sac-roe herring; purchasing and pro-

cessing of roe-on-wild kelp; and custom processing of roe-on-pounded 

kelp (CRFC's Complaint, paragraph 20). 

Pursuant to marketing agreements authorized by AS 10.15.215, 

the member fishermen of CRFC deliver to the cooperative their salmon 

and other fish products for processing and marketing through the 

cooperative. The fishermen do not sell their products to the 

cooperative. CRFC provides tender services for collecting and 

transporting fish caught by its members to CRFC. When CRFC receives 

the fish caught by members at its shoreline processing plant, CRFC 
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then processes, freezes, packs and prepares the fish for shipment. 

The cooperative markets and sells the members' own fish products as 

a marketing agent on a nonprofit basis. 

CRFC receives the gross proceeds of the sale derived from the 

members' fish products. After deducting the cooperative's costs of 

marketing fish products (including the costs of handling, process-

ing, packaging, storing and selling) and capital funds and other 

items specified in CRFC's Bylaws, the remainder of the proceeds, 

described as "margins", are distributed to the fishermen as net 

proceeds of sale. Members receive a portion of the anticipated net 

proceeds of sale in advance of the final distribution of margins. 

The cooperative later distributes the margins accruing during each 

fiscal year to the fishermen in accordance with the outcome of each 

pool established by CRFC for the marketing of fish products, and in 

the same proportion as the business provided by each fisherman. 

Consistent with the recognized purposes of cooperative enti-

ties, significant benefits are derived by CRFC's members from the 

joint pooling of resources to accomplish processing, marketing and 

selling of fish products; such benefits could not be obtained if the 

fishermen transacted business separately. In the broadest sense, a 

cooperative is an economic association for self help. In a practi-

cal sense, it is a voluntary organization comprised of persons with 

common interests, operated along democratic lines and existing for 

the purpose of providi~g services at cost to its members, who supply 

both capital and business. Packel, The Organization and Operation 
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of Cooperatives, p. 1, American Law Institute (4th Ed. 1970), p. 1. 

Cooperatives are essentially nonprofit enterprises in the sense that 

their members are not organized to make monetary gain for the 

cooperatives as legal entities or for themselves as investors. 

Instead, a cooperative is organized to obtain monetary gains for its 

members as users of their services. Savage and Volkin, Cooperative 

Criteria, FCS Service Report 71, Farmer Cooperative Service, U.S. 

Dept. of Agric. (1965). 

The fishermen of CRFC benefit from pooling efforts through a 

nonprofit cooperative because the necessary tendering, processing 

and marketing services can be procured at lower costs and with 

12 better net returns from the sale of their fish products. The rela-
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tionship between the cooperative and its members is symbiotic: the 

cooperative cannot exist without its members; likewise, without the 

cooperative, the member fishermen cannot obtain the economic bene-

fits of joint processing and marketing. That relationship distin-

guishes CRFC from other processors impacted by the oil spill who are 

not organized as cooperatives comprised solely of fishermen, and 

provides further grounds for denial of the Alyeska defendants' 

motion for judgment on the pleadings. 

II. 

THE EXXON VALDEZ OIL SPILL CAUSED 
SUBSTANTIAL DAMAGES TO CRFC 1 S COOPERATIVE 

BUSINESS, THEREBY DAMAGING MEMBER FISHERMEN 

CRFC sustained substantial damages to its 1989 salmon and 

herring production and other economic losses as a direct result 0t 
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the EXXON VALDEZ oil spill. CRFC's operations with respect to 

halibut and black cod were also damaged by the spill. Due to 

economic losses caused by significant reductions in the volumes of 

harvested fish and other detrimental effects of the oil spill, CRFC 

has been unable to cover its operating costs and overhead expenses 

for the 1989 fishing season. The resulting deficit has eliminated 

any margins which could otherwise have been paid to fishermen. CRFC 

remains in a deficit position, and its plans for operations during 

the 1990 fishing season have been severely impeded. CRFC's finan-

cial damages are continuing in nature, threatening the very exis-

tence of the cooperative. (CBFC's Complaint, paragraph 20}. 

In the state and federal actions, CRFC has alleged claims 3 in 

its capacity as a cooperative. The individual fishermen who com-

prise CRFC have asserted separate, individual claims for their 

losses of fishing revenue in class action suits and direct actions. 

Nevertheless, the fishermen also have a vital stake in the outcome 

of CRFC's lawsuit because CRFC's economic viability and existence as 

a cooperative have been threatened by damages from the oil spill. 

The fishermen joined CRFC to arrange for joint processing, marketing 

3 In the state court action, CRFC asserts claims against 
Exxon and Alyeska defendants for: (1) strict liability 
under the Alaska Environmental Conservation Act, 
AS 46.03.822, et seq.; (2) common law claims for strict 
liability and negl~gence; (3) misrepresentatibn claims; 
and (4) public and private nuisance claims. In this 
federal action, in addition to the claims described above, 
CRFC alleges claims against Exxon and Alyeska defendants 
for strict liability and negligence under the Trans-Alaska 
Pipeline Authorization Act, 43 u.s.c. § 1653. 
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the EXXON VALDEZ oil spill. CRFC's operations with respect to 

halibut and black cod were also damaged by the spill. Due to 

economic losses caused by significant reductions in the volumes of 

harvested fish and other detrimental effects of the oil spill, CRFC 

has been unable to cover its operating costs and overhead expenses 

for the 1989 fishing season. The resulting deficit has eliminated 

any margins which could otherwise have been paid to fishermen. CRFC 

remains in a deficit position, and its plans for operations during 

the 1990 fishing season have been severely impeded. CRFC's finan-

cial damages are continuing in nature, threatening the very exis-

tence of the cooperative. (CRFC's Complaint, paragraph 20). 

In the state and federal actions, CRFC has alleged claims3 in 

its capacity as a cooperative. The individual fishermen who com-

prise CRFC have asserted separate, individual claims for their 

losses of fishing revenue in class action suits and direct actions. 

Nevertheless, the fishermen also have a vital stake in the outcome 

of CRFC's lawsuit because CRFC's economic viability and existence as 

a cooperative have been threatened by damages from the oil spill. 

The fishermen joined CRFC to arrange for joint processing, marketing 

3 In the state court action, CRFC asserts, claims against 
Exxon and Alyeska defendants for: (1) strict liability 
under the Alaska Environmental Conservation Act, 
AS 46.03.822, et seq.; (2) common law claims for strict 
liability and negligence; (3) misrepresentation claims; 
and (4) public and private nuisance claims. In this 
federal action, in' addition to the claims described above, 
CRFC alleges claims against Exxon and Alyeska defendants 
for strict liability and negligence under the Trans-Alaska 
Pipeline Authorization Act, 43 u.s.c. § 1653. 
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and sale of their fish through the cooperative, to achieve cost 

savings and other benefits derived from their combined efforts. 

Since CRFC has been damaged, the individual fishermen who are 

members of CRFC and who derive economic benefit from its existence 

have also been damaged, not only with respect to their own individu-

al claims for loss of revenue or margins, but also with respect to 

their mutual interest in processing and marketing fish products 

through the cooperative. 

As demonstrated below and in the Joint Memorandum For Plain-

tiffs, CRFC's unique claims as a cooperative comprised of fishermen 

are cognizable under Alaska state law, general federal maritime law 

and applicable federal statutes. Dismissal of CRFC's claims will 

destroy the cooperative and permanently damage its member fishermen. 

Applying the stringent standards for Rule 12(c) motions, Alyeska 

defendants' motion for judgment on the pleadings must fail as to 

CRFC. CRFC should be allowed to present evidence demonstrating that 

the damages to its cooperative processing and marketing business are 

compensable. 

III. 

CRFC IS ENTITLED TO RECOVER FOR 
ECONOMIC LOSSES SUSTAINED IN ITS CAPACITY AS A 

COOPERATIVE UNDER ALASKA STATE LAW AND FEDERAL LAW 

A. CRFC 1 S INCORPORATION OF THE JOINT MEMORANDUM 

By this reference, CRFC concurs in and incorporates the argu-

ments set forth in the Joint Memorandum For Plaintiffs substantiat-, 

ing all plaintiffs' claims for economic damages. Specifically, 
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CRFC's claims are cognizable under Alaska law, including the strict 

liability provisions of Alaska's Environmental Conservation Statute, 

AS 46.03, et seq., and Alaska's common law of negligence providing 

for recovery of foreseeable economic damages. Nothing under federal 

law precludes this court from applying those state remedies. 

Additionally, general federal maritime law and "TAPAA" are consis-

tent with application of the state law remedies allowing recovery 

for economic losses by CRFC. 

B. UNDER OPPEN, CRFC IS ENTITLED TO RECOVER ITS ECONOMIC DAMAGES 
BECAUSE CRFC IS COMPRISED OF COMMERCIAL FISHERMEN 

In Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974), the 

court of Appeals concluded that commercial fishermen were entitled 

to recover purely economic damages and the Alyeska defendants 

acknowledge the Oppen court's holding (see Defendants' Memorandum in 

Support of Rule 12(c) Motion, pp. 23, 24). In fact, the Alyeska 

defendants concede that claims for economic damages are allowable 

here if sought by commercial fishermen (Defendants' Memorandum in 

Support of Rule 12(c) Motion, p. 24). 

CRFC is commercial fishermen. It is comprised solely of 

fishermen and was formed for the purpose of processing and marketing 

their fish. Without the fishermen, CRFC does not exist and, without 

CRFC, the fishermen cannot process and sell their own fish. If CRFC 

ceased to exist, the fishermen would have to contract for the 

services of a processor and/or marketing agent on a for-profit 

basis. Utilizing CRFC, the fishermen perform those tasks for 

themselves on a non-profit basis and retain greater profits to 
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themselves for their labors. 

Damages sustained by CRFC also caused damages to the fishermen. 

The oil spill has severely impacted the economic viability of CRFC's 

business and diminished the benefits of cooperative membership to 

the fishermen. The oil spill has substantially reduced the volumes 

of fish available for processing and marketing by CRFC, thereby 

reducing revenues and causing a deficit to CRFC. This has prevented 

CRFC from meeting its overhead expenses and direct costs, and has 

eliminated any margins which might otherwise have been revolved out 

to the member fishermen. CRFC remains in a deficit position, and 

its plans for operations during future seasons are being impeded. 

CRFC's claims for economic ~amages are so interrelated to those 

of its membership, commercial fishermen, that they should fall into 

the category of damages which are expressly cognizable in a maritime 

tort action under the Oppen court's rule. Consequently, the Alyeska 

defendants' motion to dismiss CRFC's claims should be denied. 

C. CRFC HAS VALID CLAIMS FOR ECONOMIC DAMAGES BASED UPON THE 
COMMON ADVENTURE DOCTRINE ESTABLISHED BY THE SUPREME COURT IN 
SUCARSECO 

Under the rule of "common adventure" established in 

Aktieselskabet Cuzco v. The SUCARSECO, 294 U.S. 394 (1935), CRFC is 

entitled to recover its economic damages suffered as a result of the 

oil spill. The SUCARSECO case arose out of a collision at sea 

between the vessel TOLUMA and the vessel SUCARSECO. Both vessels 

were at fault and both were damaged. While repairs were made to the 

TOLUMA, her cargo was discharged and stored, then subsequently 
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reloaded and delivered. A general average statement was prepared 

which apportioned between the owner of the TOLUMA and the cargo 

owners the expenses and losses incurred as a result of the off-

loading of the cargo. 

The cargo owners brought suit against the owners of the SUCAR-

SECO to recover their damages, including the amounts which they had 

made as general average contributions. The ship owners contended 

that the liability of the cargo owners to contribute in general 

average resulted solely from a private contract of carriage, that 

the SUCARSECO's owners were not a party thereto and that the cargo 

owners' claim was derivative and not recoverable under the doctrine 

of Robins Dry Dock v. Flint, 275 U.S. 303 (1927). 

The u.s. Supreme Court disagreed, holding that the cargo 

owners' damage, arising out of their participation in a "common 

adventure" with the owners of the TOLUMA, resulted directly from the 

negligence of the owners of the SUCARSECO. Id. at 404. The Court 

said that the perils suffered and expenses incurred by the cargo 

owners were common to the adventure and such sacrifices were to be 

assessed in proportion to their share in the adventure. Id. at 401. 

Thus, the court distinguished Robins Dry Dock v. Flint on its facts 

and specifically allowed the co-adventurers' claims for purely 

economic damages as a consequence of the maritime tort which, the 

court said, could or should have been plainly foreseen. Id. at 401, 

404. 

Here, CRFC and its member commercial fishermen were engaged in 
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a common adventure: processing and marketing the fishermen's fish. 

The businesses of CRFC and its fishermen are interdependent and they 

have all sacrificed as a result of the damages incurred from this 

oil spill in proportion to their share in the adventure. CRFC's 

right, therefore, to bring a claim for damages does not stand on a 

theory of subrogation or contract, but it arises directly and 

foreseeably from the Alyeska defendants' negligence. Under the u.s. 

Supreme Court's rule of common adventure established in Sucarseco, 

among other grounds, CRFC's claims should not be dismissed. 

IV. 

CONCLUSION 

For the reasons set forth above and in the Joint Memorandum For 

Plaintiffs, CRFC respectfully requests that the court deny Alyeska 

defendants' Rule 12(c) motion and allow CRFC the opportunity to 

prove its entitlement to compensable damages under Alaska and 

federal law. 

DATED this 26~ day of March, 1990. 

P\1029180.009\011.fedz 
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ASHBURN & MASON 
1130 W. Sixth Avenue 
Suite 100 
Anchorage, Alaska 99501 
(907) 276-4331 

.F:J LED 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re 

EXXON VALDEZ OIL SPILL LITIGATION 
Case No. A89-095 Civil 

(Consolidated) 

Re: Case No. A89-095 

13 SUPPLEMENTAL MEMORANDUM FOR PLAINTIFFS 
P-1, P-3, P-11, P-12 AND P-10 IN OPPOSITION TO 

14 ALYESKA DEFENDANTS' MOTION FOR JUDGMENT ON THE PLEADINGS 
AS TO PLAINTIFFS SAID TO HAVE NO PHYSICAL IMPACT OR INJURY 

15 

16 This brief supplemental memorandum is filed on behalf of 

17 several of the plaintiffs which the Alyeska defendants' Motion 

18 for Judgment on the Pleadings seeks to have dismissed from this 

19 litigation on the theory that they are not permitted to sue for 

20 

21 
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24 

25 

26 

27 

28 

"purely economic" injury. These plaintiffs are Sea Hawk 

Seafoods, Inc.; Sagaya Corporation; Seafood Sales, Inc.; Rapid 

Systems Pacific, Ltd.; and Alaska Wilderness Sailing Safaris. 

These plaintiffs adopt, and do not repeat here, the arguments 

presented in the Joint Memorandum for Plaintiffs in Opposition 

to Alyeska Defendants' Motion for Judgment on the Pleadings as 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
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·1 to Plaintiffs Said to Have No Physical Impact or Injury, which 

2 is being filed contemporaneously herewith. The purpose of this 

3 supplemental memorandum is to provide the Court with a brief 

4 description of the business engaged in by each of these 

5 plaintiffs sufficient to show that their claims against the mov-

6 ing defendants could not be dismissed as a matter of law under 

7 any applicable standard, State or federal. 1 
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The facts outlined herein were not alleged in detail in 

the Amended and Consolidated Class Action Complaint 

("Complaint") to which these plaintiffs are signatories because 

such pleading of evidence would unnecessarily and inap-

propriately have added to the length of an already long 

complaint. Proof of these facts would naturally be permissible 

under the more general allegations of the Complaint, and would 

more than suffice to require denial of the extraordinary relief 

of dismissal under the familiar principles outlined in the Joint 

Memorandum. If it were, however, deemed necessary for each 

plaintiff to make detailed allegations as to the nature of its 

injury, this could readily be done by further amendment of the 

Complaint. 

1 Dismissal. of the claims against the Alyeska defendants 
would not in any event eliminate these plaintiffs from the 
litigation because, as noted in the Joint Memorandum, they have 
claims against the Exxon defendants which could not conceivably 
be eliminated on the theory of the Alyeska motion. 
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1 As the Joint Memorandum explains in detail, the motion 

2 must be denied as to each plaintiff which raises a factual issue 

3 concerning its eligibility for relief under the criteria of 

4 either Alaska law or the purely federal maritime law established 

5 for the Ninth Circuit in Union Oil Co. v. Oppen, 501 F.2d 558 

6 (9th Cir. 1974). In summary, these criteria are, under Alaska 

7 law, whether "defendants knew or reasonably should have foreseen 

8 

9 

10 

11 

12 

13 

14 

both that (these] particular plaintiffs or an identifiable class 

of plaintiffs [to which they belong] were at risk and that 

ascertainable economic damages would ensue" from an oil spill in 

Prince William Sound. Mattingly v. Sheldon Jackson College, 743 

P.2d 356, 360 (Alaska 1987). 2 Under purely federal maritime 

law, the criterion is whether the plaintiffs have alleged "a 

pecuniary loss of a particular and special nature, limited to 

15 the class * * *which they represent," as they do in an oil 

16 spill context if they "lawfully and directly make use of a 

17 resource of the sea * * * in the ordinary course of their busi-

18 ness." Oppen, 501 F.2d at 570. Although the State and federal 

19 criteria are, as the Joint Memorandum shows, essentially the 

20 same, the following discussion is keyed more toward the language 

21 

22 

of Oppen because the movants apparently believe that the purely 

federal law it states is stricter than Alaska law. 

23 

24 

25 

2 
The Alaska Environmental Conservation Act, 

AS § 46.03.822 et ~, is even broader. See Joint Memorandum 
pp. 8-9. 

26 SUPPLEMENTAL MEMORANDUM FOR PLAIN
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1. Sea Hawk Seafoods, Inc. 

Sea Hawk "is an Alaska Corporation whose principal place 

4 of business is in Valdez, Alaska. Sea Hawk purchases, processes 

5 and resells fish and shellfish harvested in Prince William Sound 

6 * * *" (Complaint 'V 4 7) . Sea Hawk is the largest resident-owned 

7 seafood processor in the State and the fourth largest employer 

8 in Valdez, employing more than 10 percent of the local workforce 

9 on an annual basis and 16 percent on a seasonal basis. Sea Hawk 

10 has a single large processing plant at the water's edge in 

11 Valdez, and all of the seafood it processes comes from the 

12 Prince William Sound area, i.e., the area adversely affected by 

13 the EXXON VALDEZ oil spill. It is the fourth largest processor 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

of Prince William Sound seafood, handling some 10 percent of the 

annual harvest. 

It is evident that Sea Hawk's economic well-being is 

wholly dependent upon the Prince William Sound harvest of fish 

and shellfish. : Economic and transportation barriers preclude 

its processing'seafood from other areas, and its large fixed 

investment in plant and equipment is not suitable for any other 

use (as a result, inter alia, of regulatory restrictions imposed 

by the federal Food and Drug Administration). In fact, the ef-

feet of the EXXON VALDEZ disaster in 1989 was to reduce Sea 

Hawk's processing volume to approximately 25 percent of what it 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS 
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1 otherwise would have been, turning a profitable business into 

2 one with a substantial net loss even after certain payments by 

3 Exxon. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The Sea Hawk processing plant receives fish and 

shellfish directly from the boats of fishermen and tendermen at 

the dock adjacent to its plant in Valdez. In addition to this 

direct physical contact with the sea and boats, Sea Hawk also 

has close contractual and financial relationships with 

particular fishermen and tendermen. The company typically has 

exclusive business arrangements with particular fishermen and 

tendermen, and provides many of them financial assistance in the 

form of cash advances or advance purchase orders for equipment 

and supplies. Thus, Sea Hawk both directly makes use of a 

resource of the sea and to a substantial extent stands in the 

economic shoes of fishermen and tendermen. The effects on Sea 

Hawk have been every bit as direct and foreseeable as those to 

fishermen; it is obvious that fishermen must sell their fish to 

processors and processors cannot do business unless they can buy 

fish. The monumental economic injury Sea Hawk has suffered from 

the EXXON VALDEZ disaster could not have been more foreseeably 

"particular and special." 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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- . 
2. Sagaya Corporation. 

sagaya "is an Alaska corporation whose principal place 

of business is in Anchorage, Alaska. Sagaya purchases, 

processes and resells herring roe on kelp harvested in Prince 

William Sound and is engaged in wholesale and retail sales of 

fish and shellfish harvested in Prince William Sound. Sagaya 

also purchases and resells macrocystis kelp for use by roe 

pounders in Prince William Sound" (Complaint 11 48). Sagaya 

leases and uses Sea Hawk's Valdez plant during the time when 

herring roe on kelp is processed (which precedes the fisheries 

which Sea Hawk itself processes). Its position in this regard 

is, therefore, essentially the same as that of Sea Hawk. During 

1989, Sagaya's processing business was nonexistent because the 

herring roe fishery was closed; it therefore lost all of its 

potential profits. In addition, Sagaya itself operates a roe 

pound and a boat (making it in that respect a fisherman outside 

the purported scope of the Alyeska motion). And it ordinarily 

deals directly with fishermen as a supplier of kelp; this busi-

ness also was foreclosed for 1989 by the oil spill. 

3. Seafood Sales, Inc. 

Seafood Sales "is a Washington corporation whose 

principal place of business is in Seattle, Washington. Seafood 

Sales is a wholesale broker of fish and shellfish harvested in 

SUPPLEMENTAL MEMORANDUM FOR PLAIN
TIFFS P-1 ET AL. IN OPPOSITION TO 
ALYESKA DEFENDANTS' MOTION FOR 
JUDGMENT ON THE PLEADINGS 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

In re ) 

the EXXON VALDEZ 
) Case No. A89-095 Civil 
) 
) (Consolidated) 
) 

RE: A89-095, A89-135, A89-136, A89-139 
A89-144, A89-238 AND A89-239 

RESPONSE OF DEFENDANTS 
D-3, D-9, D-11, D-12, D-14, D-19, D-20 and D-21 

TO ORDER NO. 23 
(ISSUES REGARDING CLASS CERTIFICATION) 

In Defendants' Memorandum in Opposition to the Motions of 

Certain Plaintiffs for Class Certification ("Defendants' Memoran-

dum''), defendants outlined reasons why the certification of 

classes, as requested, would create large and unnecessary 

management problems for the Court and why the alternatives to 

class certification are administratively superior. In responding 

to the additional concerns presented in the four questions posed 

by the Court's March l, 1990 Order, defendants have found it most 

efficient to respond first to questions 3 and 4 and then to 

questions l and 2. 

In their Memorandum, defendants argued to each Court, 

fr~deral and sLaU~, that cl<1ss actions should not: bn ccrtific:~d at 

/, 
·I . 

! 
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the present time, and certainly not in accordance with the 

certification requests presented by the class action plaintiffs. 

Question 3 inquires how specifically the non-class claims should 

be handled in the event the position advocated by defendants is 

adopted by the Court (or if, notwithstanding class certification, 

large numbers of plaintiffs opt - out). Question 4, on the other 

side of the coin, asks how a class action specifically would be 

superior to the management of non-class actions. 

The answer to the two questions requires the defendants 

to present their specific vision of how the cases pending before 

the two courts may be managed so as to reach a just, efficient and 

fair disposition, within the shortest feasible time frame. 

Defendants believe that the following procedure, outlined of 

cour se only in the broadest terms within this ten page memorandum, 

will achieve those ends. 

A. Claim Identification. 

As demonstrated in Defendants' Memorandum (at pages 

7-20), plaintiffs' proposed classes are ill-defined and include 

many purported claims that are highly dubious under applicable 

law. Denial of class certification is the superior way to 

2 
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process./1/ Many of those with dubious claims, and those whose 

claims have been adequately compensated by the Exxon claims 

process, will not undertake the step of initiating suit . 

Accordingly, within a reasonable period of time after the 

denial of class certification, both federal and state courts will 

have before them only those claimants who by the process of 

self-selection have advanced themselves as worthy of the attention 

of the federal and state judicial systems. This screening 

advantage will be lost if plaintiffs' ill-defined and overbroad 

classes are certified. 

B. Utilization of the Judicial Process to Select 

Claims Entitled to Ul timat e Adjudication. 

Once an identifiable ~et of claims has been assert e d by 

self-selected claimants, those claims may further be reduced at an 

early stage through motions based upon the pleadings or upo n 

I undisputed facts. One example of such an early motion that may 

eliminate claims lacking legal foundation is Alyeska's pending 

motion invoking rules of maritime law to define the limits of 

/ permissible recovery. 

Eliminating meritless claims through motion practice will 

be substantially easier if classes are not certified than if they 

are. Legal defects may be identified far mote quickly when 

plaintiffs are forced to state their cases individually than when 

they are allowed to lurk within the realm of an amorphous class. 

Class certification thus not only brings into court many 

l/ All prospective claimants have received ample notice of their 
rights and tenders of legal representation. (Defendants' 
Memorandum at pages 73-74.) 

3 
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speculative or inappropriate claims in the first place, but 

impedes the process of eliminating those claims promptly through 

motion practice. 

C. Reducing the Number of Unresolved Claims By 

an Active and Effective Settlement Process. 

It is, of course, a principal function of an effective 

case management program not only to eliminate dubious or spurious 

claims, but also to insure that valid claims are compensated as 

promptly and as finally as possible; and there is no process as 

prompt and as final as voluntary settlement. In Defendants' 

Memorandum (at pages 65-73), defendants describe the settlement 

and alternative dispute resolution program initiated and aggress-

ively pursued by Exxon to this date which has resulted in payments 

of over $185 million to over 9 ~ 700 individuals and entities, as 

well as an agreement to pursue alternative dispute resolution 

methods to achieve full and final settlements. That program is 

continuing and, it is hoped and expected, will result in the 

complete voluntary compensation of the bulk of compensable claims 

entirely outside the judicial process. If, at any time during the 

course of the litigation, the Court is of the opinion that the 

program is not succeeding in its aims, judicial assistance to the 

settlement process through special masters or professional 

mediators designated by the Court and compensated by the parties 

could be brought to bear to accelerate the settlement process./2/ 

~I Such a settlement program is described in Section 33.27 of the 
Manual for Complex Litigation, Second (1985), citing In re MGN 
Grand Hotel Fire Litigation, 570 F. Supp. 91·3 (D. Nev. 1983). A 
similar program employing experienced retired judges to conduct 

[Footnote continued on next page] 
4 
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The Exxon settlement procedure, which forms a vital part 

of the framework for resolving claims in the absence of class 

certification, threatens to come to a jarring halt once a class is 

certified. The superstructure of the class will become the main 

vehicle for settlement, and payments to individuals inevitably 

will be set back many years while the mechanics of notifying and 

managing a class becomes the central focus of the litigation. 

D. The Ultimate Adjudication of Claims. 

The self-selection of litigants, the Exxon claims 

processing system and the alternative dispute resolution 

mechanisms it entails, any judicially supervised settlement 

program, and the early use of motions will eliminate many spurious 

claims and compensate many valid ones. For those claims that 

remain, numerous options are available. The precise method is 

best left to that period near the convening of final pretrial 

conferences when the exact shape of the problem is best known to 

the Court and to the litigants. At that time, several 

alternatives will exist: 

The Bellwether or Test Case Trial. The Manual for 

Complex Litigation, Second, in Section 33.26, discusses the use of 

the so-called "bellwether" trial. In general, a representative 

lease is tried resulting in liability conclusions which are made 

specific to factual issues that are common to most or all of the 

[Footnote ll cont inued from previous page] 

mini-hearings on compensatory damages, followed by an "award" to 
be accepted or rejected by each plaintiff, was utilized to prcduce 
settlements in the Paris Air Crash of March 3, 1974 litigation, 
MDL No. 172. See also Airline Disaste r Litigation Report, 127 
F.R.D. 405, describing the resolution of claims from the Air Crash 
Disaster Near Chicago, Illinois on May 25, 1979, MDL 391. 

5 
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i( 
'i 
!1 claims. /3/ The parties may agree that the results of the 

!:bellwether trial will constitute a conclusive adjudication as to 

!:such facts; or, if such stipulation cannot be achieved, at least ,, 
'i 
I' the 
I 
II and 
I 

1: 

results will demonstrate the likely adjudication of such facts 

constitute a catalyst for settlement of the remaining claims. 

Consolidated Trials. By the conclusion of the case 

management process, it may be possible to identify groups of 

I, plaintiffs with shared interests and able to agree upon 

!representation by a single counsel or group of counsel. Under 

isuch circumstances, a variety of trial techniques would be 
I 

1

1 possible of consideration./4/ For example, by suitable grouping 

II of claimants and the designation of lead trial counsel, a single 

Jltrial might be feasible to determine liability issues other than 

11 causation of damage. Manua 1 for Complex Litigation, Second 

I· ----
~~~ See generally 2 W. Schwarzer, A.W. Tashima & J. Wagstaffe, 

!
Federal Civil Procedure Before Trial, § 15:108, 15-19; § 15:89, 
15-17 (1989). Courts have employed the bellwether trial concept 

II 
in a wide variety of cases. See, ~' Affiliated Ute Citizens of 
Utah v. United States, 406 u.s. 128, 140 (1972) (noting selection 

l
l:of "bellwether plaintiffs for initial trial purposes" in action 
ialleging violations of the Securities Exchange Act of 1934 and 
I!Rule lOb-S); Scott v. Monsanto, 868 F.2d 786, 787-788 (5th Cir. 

l
'il989) (district court employed bellwether trial of selected 
!plaintiffs in chemical exposure claim; single trial too 
ilburdensome); Allen v. United States, 816 F.2d 1417, 1418 (lOth 
!icir. 1987), cert. denied, 484 u.s. 1004 (1988) (noting district 
il court selected and tried certain "• bellwether • claims, in order to 
11 find a common framework for the rest"); In re Air Crash Disaster 
liat Stapleton Int'l Airport, 720 F. Supp. 1493 {D. Colo. 1989), 
!/{bellwether or test case is trial method frequently used where 
~~differences between cases prevent consolidated trial); In re 
!Ampicillin Antitrust Litigation, 88 F.R.D. 174, 178 {D.D.C. 1980) 
II ("As an aid to judicial economy and manageability, the Court 

lURR. PEASE 
11
,! endorses the bellwether concept."). 

Be KURTZ 
~OFESSIONA.l CORPORA.TION I • • • • • 

a1o N sTREET .1/ For an extens1ve d1scuss1on of the use of coord1nat1on 
tcHoRAGE, AK 99so1 procedures in the management of mass accident litigation, see 

<
907

) 
276

-
6100 Transg rud, Joinder Alternatives in Mass Tort Litigation, 70 

Cornell L. Rev. 779 (1985). 
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§§ 33.26 and 22.22; FRCP, Rule 42(b). If liability were 

established on the part of any defendant, and the ongoing 

settlement process failed to resolve any of the remaining claims, 

individual prove-ups of damages could be accomplished, either 

through group trials or the use of special masters. If by the 

latter stages of the litigation circumstances should pe r mit it, 

the specific procedure of a "damages first" trial similar to that 

presented in the Glacier Bay proposed Case Management Plan might 

be employed./5/ 

Voluntary Certification of a Class of Identified 

Claimants. Defendants have opposed the certification of classes 

at this time fo r reasons which are fully apparent from the 

discussion in Defendants' Memorandum. However, if at a later 

point in the proceedings specific individuals or entities with 

compensable claims have been established, and those claimants can 

agree to organize themselves so that there are no appreciable 

number of opt - outs, a 23(b}(3) class or classes could be formed 

for the pu rpose of conducting a trial on issues which indeed are 

common to each of the then-identified class members. The fact 

that c ertif ication of indefinable, unwieldy and inappropriate 

classes was denied at an earlier stage of the proceedings would of 

course be no impediment whatever to the use of the class device in 

t he futu re . By the prior ident ificati on of compensable claims, 

21 The procedures in , that plan are, of course , well known to this 
Court and are far too detailed to outline in this memorandum. It 
is apparent that the applicability of such procedures will depend 
upon events which are now difficult to foresee, so that such a 
plan is only one possible alternative for the adjudication of this 
case. 

7 
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class certification might become an administratively useful tool 

to accomplish what would be tantamount to a consolidated trial of 

common issues./6/ 

RESPONSE TO QUESTION 1 

If identical classes were certified in both the federal 

and state courts, both courts would have jurisdiction over the 

classes so certified. The State court would, of course, have no 

jurisdiction to enjoin the prosecution of the federal class 

actions; and, as a consequence of the Anti-Injunction Act, 29 

U.S.C. § 2283, this Court would not at the present stage of the 

proceedings be likely to be possessed of authority to enjoin 

prosecution of similar class claims in the State court. Lou v. 

Belzberg, 834 F.2d 730, 739-41 (9th Cir. 1987), cert. denied, 485 

U.S. 993 (1988); In re Federal Skywalk Cases, 680 F.2d 1175 (8th 

Cir.), cert. denied, 459 U.S. 988 (1982). 

This result, defendants submit, would be inferior to the 

case management plan described in Defendants' Memorandum and in 

the foregoing portions of this memorandum. Managing the 

broad-gauge classes now proposed would involve an enormous, 

time-consuming application of judicial resources. The thrust of 

Defendants' Memorandum is that such difficulties are in essence 

insuperable and, in any event, are grossly inferior to alternative 

methods of procedure. The ultimate decertification of classes in 

the Pruitt litigation (see discussion in Defendants' Memorandum at 

Q/ It was, in fact, through the use of a voluntary closs of 
identified claimants that the Skywalk litigation in the Federal 
District Court for the Western District of Missouri ultimately was 
settled. In re Federal Skywalk Cases, 97 F.R.D. 380 {W.D. Mo. 
1983). 

8 



pages 4-5) illustrates the management difficulties certain to be 

encountered. 

However, at least the problems of coordination would not 

be insurmountable if classes were certified in both federal and 

state court. The issue of dual jurisdiction is one already met by 

this Court and by the State court by the mutual decision to 

consolidate the cases and to coordinate them. It requires the 

exercise of cooperation and comity, but the existence of dual 

jurisdiction over comparable plaintiffs or classes of plaintiffs 

is the usual consequence of the federal system and the application 

of the Anti-Injunction Act. 

In the event of ultimate trial, it would be for each 

Court to determine whether any common proceedings would be 

possible or whether agreement could be reached on an order of 

priority in terms of which actions were to proceed first to trial 

and the impact of any such adjudication upon the interests of 

comparable class members in the other forum. 

RESPONSE TO QUESTION 2 

The one situation in which the state and federal cases 

could not be coordinated would be in the event that classes were 

certified in one court but not the other; and it is clear that 

coordination of the state and federal cases is a critical element 

of effe ctive management of this massive litigation. 

At the very least, successful coordination requires that 

the proceedings in each forum proceed at roughly the same pace. 
3URR. PEASE 

&KURTZ For the reasons discussed in Defendants' Memorandum, the pace of 
·RO FES ! IO NA l. COR PO RATI ON 

810 N STREET 

.c11oRAGE. AK 99so1 the proceedings will be enhanced, and coordination most efficient, 
(907) 276-6100 

if neither forum accepts at this stage the significant and 
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time- consuming burdens of class action management. If one forum 

certifies a class, however, coordination will disappear promptly 

unless the other forum certifies a class as well. If it fails to 

do so, the proceedings in the two forums necessarily will proceed 

at totally disparate paces, will have entirely different problems 

to confront, and will be impossible to manage on a coordinated 

basis. Each court, because of the vastly different 

responsibilities assumed, would inevitably proceed on its separate 

course, with attendant disruption to the most efficient 

disposition of all claims arising from the spill. 

Accordingly, for the foregoing reasons and for the 

reasons set forth in Defendants' Memorandum, defendants request 

that both courts deny the pending certification motions and employ 

the alternative framework proposed by defendants for the fair, 

efficient, and manageable resolution of all individual claims. 

2335A:vkk 

Respectfully submitted, 

BURR, PEASE & KURTZ 
CHARLES P. FLYNN 

By:~~=il= 
Charles P. Flynn 
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A89-144, A89-238 and A89-239 
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STATE OF ALASKA ) 
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I sworn, 

Melody Lee Bussey, an employee of Burr, Pease and 

810 N Street, Anchorage , Alaska, being first duly 

states that on March 26, 1990, service of RESPONSE OF 

DEFENDANTS D-3, D-9, D-11, D-12, D-14, Dl9, D-20 and D-21 TO 
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WOLF, HALDENSTEIN, ADLER, FREEMAN & HERZ 
270 Madison Ave~ue 
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Jerry S. Cohe n, Esq. 
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Melvyn I. Weiss, Esq 
Allen Schulman, Esq. 
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SPECTHRIE & LERACH 
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Lloyd Benton Miller, Esq. 
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David W. Oesting, Esq. 
DAVIS WRIGHT & TREMAINE 
550 West Seventh Avenue, Suite 1450 
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Douglas J. Serdahely, Esq. 
BOGLE & GATES 
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Robert L. Ea s taugh, Esq. 
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BIXBY, COWAN & GERRY 
Attorneys at Law 
705 Second Ave~ue 
Cordova, AK 99574 
AKPLD/9977 

Attorneys for Plaintiff P-277 

Flt..ED 

MAR 2 7 l~YLJ 

UNITED S1J\1t.~r lt\11..1 COURI 
DISTRIC · LASKA 

Ru - ------- --------- Deoutv 

Hon . H. Russel. Holl~nd 

UNITED STATES DISTRICT COURT 

In re 

TEE EX XON VALDEZ 

RE: A89-095 Civ 

FOR THE DISTRICT OF ALASKA 

NO. A89-095 Civil 
(Consolidated) 

P-277'S REQUEST FOR EXTENSION OF TIME TO ADDRESS 
ORDER No. 23 (ISSUES REGARDING CLASS CERTIFICATION) 

Or. March 1, 1990, the court requested that parties addres s 

the concerns expressed in Order No 23 on or before March 26, 

1990. 

Plaintiff here in , P-277, wishes to file a brief tc add~ess 

those concerns, however is compelled to seek permission from 

the court for an extension of time due to illness of counsel, 

Richard F. Gerry. This request is necessitated by Mr. Gerry's 

illness, which did not pass last week as anticipated. In 

order to address the issues raised by the court's order, 

counsel below requests an extension of the March 26, 1990 
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deadline to March 30, 1990. 
. '/""--

Dated this~ day of March, 1990 

BIXBY I COKMi & GERRY 
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u!i Plaintiff P-227's ::-equest for an extension o: ti:ne to 

12 1' add::-ess issues raised in Order No. 23 is hereby grante:=:.. 
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DATED: 

------~~-:--------~-------·-·· .. -·-·····--HONORABLE H:. RUSSEL HOLLAND 
JUDGE OF THE· DISTRICT CO~RT 
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