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PROCEELINGS
(Start Tape C-3680)

THE COURT: You may be seated, please.

Counsel, I have got copies of some instructions
here. Why don't you come on up and get them.

So we'll be talking about the same things, I have
copied the Defendant's proposed jury instructions and the
State's proposed jury instructions, and I have numbered ther
so we'll have a reference point to discuss from. And I took
the originals as you filed them and I numbered the originals
as you filed ther, and then 1 made copies of the original
package after being numbered. So that is part of the
official record, what you have right now, by numbers. So
when you refer to a number, you'll be referring to a number
that is in the official record.

MR. MADSON: Okay.

MF.. ADAMS: Your Honor, I would 1like to file
ancther jury instruction -- I have given Mr. Madson a copy -
- with three supplemental memoranda.

THE COURT: If you'll just give me a moment to
review your response here.

Would you log these in? These have not been
filed. These are the originals?

MR. ADAMS: Those are the originals.

THE COURT: File the originals downstairs, Mr.
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Adars, and then bring copies up.

Pat, the originals are being maintained
downstairs. I'll have to use the originals.

Do you have a copy of the originals?

MR. ADAMS: Yeah, I have a copy.

THE COURT: Okay.

Pat, would you make sure they get downstairs?

THE CLERK: Yes.

THE COURT: Thank you.

{Pause.)

THE COURT: &A1l right, let's take care of the
pending motieon which is the motion to reconsider. Do you
wish tc be heard any further on it, Mr. Madson?

ME. MADSON: I don't believe so, certainly not at
any great length, your Honor. I think what I outlined there
in the written motion pretty well sets it out.

I think -- first of all, I think it was error to
allow a late witness to testify as to a matter of law. But
secondly, as I explained in the memorandum that I disccvered
afterwards, that Coast Guard policy doesn't even permit it.
And at the very least, I think the jury should be entitled
to have the regulations as some kind of a guide to them to
allow them to consider the opinion as to -- and whether or
not it was made to show some kind of bias motive or anything

on the part of the Coast Guard. That's essentially it.
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ME. ADAMS: Your Honor, I reviewed the tape of
Lieutenant Commander Falkenstein, and he never mentioned the
word bridge from what I can hear. He just said, and I
quote, being under the direction and control means that the
individual directing a vessel's movement through the water,
the individual who has the conn must have the pilotage
endorsement. The word bridge is not there, and whether
having the conn means the person is on the bridge is a whole
other story. And that would be an opinion.

I think the other witnesses have testified to that
fact. Conn means contrcl. I mean, he just said the person
having direction has the conn, which is just what the
statute says. And he expressed no opinion.

MR. MADSON: Well, your Honor, I don't know how irn
the world from all the other testimony that's been heard
here one can say, you've got the conn and you're not on the
bridge. That's obviously what he meant. The conn was the
person who was actually up there on the bridge, not
somewhere else.

THE COURT: All right.

Your application is denied, Mr. Madson. The
witness did not decline to answer the question. He answered
the question. Frankly, had he declined I would have ordered
him to answer it anyway, and the statute would permit me to

do that.
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Are there any motions now that the defendant or
the State wishes to make?

ME. MADSON: Yes, there's a couple of evidentiary
matters we could probably clear up.

THE COURT: Okay.

MR. MADSON: One thing is the -- I don't have the
number of the exhibit -- it's not been moved in evidence --
it was Captain Knowlton's license. We discussed it -- and 1
don't have the exhibit list in front of me -- but he was the
master of the Arcc Juneau and Captain Beevers testified
akcut the course he tock and he alsc testified from the
license that Taptain FKnowlton had a pilotage endorsement
that cniy extended up to Busby Island, d4id not go to the
pilot statiorn.

THE COUET: Was this a defense exhikit?

(@]

MK. MADSCN: I believe it was, your Honor.

MR. CHALOS: We can find it, your Honor.

THE COURT: Okay. I don't remember the number and
it would be of some help if you could dig it up.

MR. CHALOS: Right. It was Exhibit AF. Would you
like to see it?

THE COURT: Okay. You're offering it at this
time?

MR. MADSON: I would, your Honor, because there

was testimony about it and because it was examined by
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Captain Beevers, and I think it comes in -- it would
certalrly come 1 under 803.23 which is the catchall hearsay

excepticn where it has the indicia of reliability and

1)
t

truthfulness. Certainly his license is required by law.
is required by law to be kept on the vessel. There is
absolutely no showing. I think -- or any serious argument
can be made that it was not authentic, that it wasn't
Captain Knowlton's license, and that it did not contain the
proper endeorsement. Sc I think with that indicia of
reliability, it should ke admitted, even though it
technically ig -- 1it's not a business record offering as
such,

THE COURT: Iz there going to be an objection to
that exhibit?

MFE. COLE: HNo objection.

THE COUERT: 0Okay, without objection it is
admitted.

(Defendant's Exhibit Number AF
was admitted in evidence.)

ME. MADSON: The other thing we were talking
about, your Honor, and we know what the Court said as far as
the jury was concerned yesterday, but we were discussing
this and it seem that it would be appropriate to sequester

the jury for deliberations. We are coming up on the

anniversary of the o0il spill, and I think it is highly
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likely that there is going to be demonstrations and they may
be in frcont of the Courthouse where people know what's going
on. The press is, of course, going to pick this up. It 1is
little by little gaining momentum right now. And I think iz
is going to be virtually imposSible to insulate the jury
from outside influences.

And I don't know what effect, if any, this would
have, but it certainly raises a fear of a potential mistrial
if the jury was exposed te, let's say, demonstrations
outside the Courthouse or other activity that would perhags
interfere with their ability to be fair and totally
impartial in this case. &and it just seems that irn the

interest of trying to be completely -- avoid the chance of

(U]

mic=rial, that the additional inconvenience of the jury
probably isn't really going to be that significant.

And secondly, I think it would enhance the jury's
ability to come to a verdict if they are sequestered,
because then they are going to be put in a place where I
think they are gecing to be working harder, than knowing they
can go home any time they want to.

THE COURT: You mean they'll reach a verdict so
they can go home is what you're suggesting?

MR. MADSON: Yes, so we can all go home.

But I -~ we're really more concerned about the --

I think if it wasn't coming up on yet another week we're
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locking at anniversary date here, and I just know as sure as
I an standing here there's going to be all kinds of new
activity coming up.

THE COURT: Is there some reason why you waited
until this late date to ask it? 1Is there some change of

circumstances that have occurred, or is it just in general -

MF.. MADSCHN: No, we're not aware of any change in

circunstance, your Honecr. We never reguested the jury to be
seguestered f£or alil those eilght weeks. I think thet would
have been -- thaz was just tco much. But we start looking

&7 Jjury deliberations and the fact that all of a sudden it's
dawning on us that, good grief, here we are coming up on the
23r2 here shortly, and we just started thinking about 1t and
theught well, there shcoculd be maybe a difference betwe:.n
sequestering for the whele period of the trial and then jus:
fcr & mucli shorter period of time for just the jury
deliberations as such, because then we're talking just a few
days at the most, hopefully.

THE COURT: All right.

The rule covers this, Rule 27 of the Alaska
Criminal Rule says that a request for overnight
sequestration shall be made by the parties before the Jjury
is sworn unless good cause is shown for a later request, and

you haven't made any showing of good cause here except as a
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generel ceuticnary feeling on your part.
I 2. geing to deny your reguest at this time.

Anything else we can take up as far as
applications now?

MR. MADSON: I don't think there is anything else
pending. Wait a minute, there is, too. There's one other
thing. And that is Exhibit 117, that's the inbound tape.

I think, your Honor, it's already been ruled on tc
a certain eiitent, but we reviewed the transcript c¢f the
testimony and of the conference that we had with regard to
tlic objection and 1t may not have been picked up on the
record. We had a conference right up there at the benckh,
and I wanted to make sure that the record reflects that the
tape was cbjected tc on the grcunds of relevancy plus the
other additicnel items that we mentioned such as the purpcese
for which it was cffered, you know, as to just compare the
voices. And now that we have had testimony which is
uniconzrcverted that i1t is not really a true and accurate
reproduction of the original. I still am not entirely sure
what the State is going to use it for. But if it is just tc
compare the way he sounds -- Captain Hazelwood sounds on
that tape versus the other tape, I think this would probably
be in the nature of a motion to reconsider. The Court was
kind of hesitant about admitting it to the jury, but then I

think you said the witness should be required to testify tc
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the jury and shcw whether or net we had any reason to
believe it wasni't a true and accurate reproduction. and we

did that.

The State has not countered that, so I think at

this point we have made a sufficient showing that it is not

a reliable reproduction, as far as comparing the nature of
the way a person speaks. Not the words. Just how fast or
how slow.

So I would ask the Court to reconside:.

And then even if it is admitted and does go tc ths=s

jury, therec's sone <¢ther voices on there which are pure
ol !

hearsay. There's another person talking, this three hour

[CaR ST SR

report. Don't know who that is. The Ceoast Guard ¢

THE COURT: Are the words being cffered for the
truth of the matter contained in them? The other person?

ME. MADSON: CZon't know why they're offered.
Ycu'll have to ask the State.

THE CCUET: OQkay.

Mr. Cole?

MR. COLE: Your Honor, I think it all goes to the
issue of -- goes to weight and not admissibility. That has
been our position from the beginning. As to -- well, our
position is it goes to the weight and not to the

admissibility.
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THE CCURT: He has objected to other vcices, Mr.
Ccle. Do you want to address the entire objection. Other
voices are on the tape, apparently, not just Captain
Hazelwood.

As I understand your offer, you are trying to show
Captain Hazelwcod's voice at the time coming in contrasted
with the time when he reported the spill and thereafter in
crder to prove that he was under the influence at the time

of the spill. Is that a correct summary of your reason:

"
13
n

Mr.. COLE:

And 1t also is being offered to show that they
declared themselves a pilotage vessel on the three hour
inbound tape.

MR. MADSON: On that peoint, your Honer, it is not,
in our opinicn, Captain Hazelwood's voice that is saying
that they are a pilotage vessel. It is some other perscn
whose voice has never been identified. So that is pure
hearsay. And it is certainly cffered for the truth of the
matter, sir.

MR. COLE: It is offered to show why the watch
stander or the VTS person did what he did, which is write
that down on an exhibit.

THE COURT: How long is the tape? When I turn it
on and listen to it, how long will it take me to listen tc

itz

g f TR TP AT .
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Mk. COLE:
ME. MADSON.
MS. HENRY:

thing, Mr.

Captain Hazelwood says something.

THE COURT:

13

kocut a minute.

31

The entire tape?
I<'s about a minute.
It's not very long.
Yes, your Honor, Mr. McCain says one
says something in response, and then
It is about four minutes.

Let's hear it.

{A tape reccording is played.)

MFE . MaADSCNL:

Any further argument by —--

Well, I think it is important tc

ncte, your Honor, this zounversation is not recorded as it

21y hargpenec. In

[
[t
m

THE CCURT:
doing~

ME. COLE:
it shows ycu -- that'

THE CCULT:
filled out?

MF. COLE:

THE COURT:
understand.

MR. COLE:

THE COURT:

it?

cther wecrds --
Just a minute. Mr. Cole, what are you

I was going to hand you this, because

& -
=]

This 1is the outbound? This is what hLs

Yes. On the inbound.

Okay, you take this back. I

Okay.

That's the inbound and outbound, isn't
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ME. CCLE: Inbound and outbound.
ME.. MADSUIL: In other words, your Honor, this

recording was not made in -- like Mr. Seidik testified, 1

14

L

real tire. You take a portion here, you take a portion her:

some hours later and you put them together on one tape.
that's what happened here. 1In other words, what was
necessarily said at the three hour reporting time was not
necessarily at the same speed or pitch as what happened
later when ycu refer tc what has been referred tc as Capt

Hazelweod's veice. That's where he said the difficulties

[N

ite of different times an

piaces -- nct -- and places, toc, because the ship was

Anc

-

[~ PPN

I may have nissed it zlsc, but I deoen't think Mr.

ain identified his voice. Miss Henry said that's who

was, put I don't recall Mr. Lelain being shown or listene

it

ol

tc this tape and szid, yeah, that's me saying this. So we

have a pure hearsay statement offered for the truth of the

matter asserted which is, did the vessel have pilotage, by

an unknown person, and all this is hearsay. So if it is
admissible at all, it should have only Captain Hazelwood'
voice and nothing else on it.

THE COURT: Okay.

The objecticn is overruled. I £find that it is

S

(=Y
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duplicave under Evidence Rule 10C2, that the original is
elther lost ol destroyed under Evidence Rule 1004. &nd
there is ncit a genuine question raised as to the
authenticity of the original, and there is no circumstance
in which it would be unfair to admit the duplicate in lieu
of the original in this case. That yocur argument goes to
the weight to be given this document. The witness testified
that 21t accurately reflected what he heard from the original
when he played It Lach. ©Of course, you can argue the weight
tc ke given this doccunent.
117 Zs admitted without the provisicn at thics
ting.
(State's Exhibit Number 117
was admitted in evidence.|
THE CCUKRT: What elss can we take up now from the
Defendant's point of view:
MF. MADSOIl: Well, your Honor, the Court ruled

icn is

ot

under 1C¢Z, but I assune then that the hearsay cbjec
alsc overruled.

THE COURT: That's correct, it's overruled. 10C_,
yes.

MR. MADSON: I can't think of anything else at the
moment. I pondered this this morning, and I think the time
would probably be better spent on the instructions. The

only thing I could think of, your Honor, might be somewhat
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3, is *t¢ rayle go over scr.e instructions that we don't
a disagreement about. We could at least clear that up
ight save sone time later on. In other words, the

beilerplate type stuff.

THE COURT: Okay.

What I am doing is preparing a Court's set of

instructions which will put them in the chronology that they

would normally be given,

o
il e

then

Ccourt

State

talhing

that

post-

and I haven't completed them yet.

written instructicns. And until I get

"""" will probably take another hour or

T deis't thini it weuld do any gecd te go with that
o And they re i1 the order which I'd be giving tler
Goiliy 1o go bacn ~o the office and massage then somnie

and the give you each, a cupy of the best I have got 1in
an. hcur and a half or twc hours.
And then we cal. start talking in terms of the

's instructicns and you'll see that they overlap both

and Defense lnstruciions guite a bit. And we' 1l be

in &t least scne neaningful fashion.

I anticipated there would be post-trial motions

would normally be made, and I take it there are no

trial motions at this time?

Okay. You're shaking your head negative but --

MR. MADSON: That's right.

THE COURT: Are there any applications by the
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M. CCLE: ©Nc, we have none.

THE COURT: Okay.

I received the supplemental memorandun regarding
impossibility and the definition of operating a motor craft.
Once again I want to reiterate, and I expected this, and
there's nothing new on here, and I take it you could find nc
cases that would be contrary to your position or in suppert
cf ycour positicrn, !iv. adans, that creating a risk nust be &
rear vish and not @ potential risk.

MF. LLAMZ: Nc, ycur Hencr, we found nc

- R <
authorits

(i

THE CCURT: Lo you want to bLe heard further on

N
4
o
o
<.
[4al
ct
&
[
£

Youdl reguested instructicnh on impossibility’

yoiu shat the Jourt’'s incolinevicn is. I.'s not in granite,

= i1t is getting harder and harder in view of the absence
any avthority tce the contrary.

MI.. ALalis: Well, ycur Honor, it would ke our
position that because 1t was impossible for the vessel tc Lo
refloated under its own power, that doesn't create a risk --
it doesn't create a risk consistent with refloating that
vessel. However, it was a risk that the actions of trying
to remove the vessel created, and that would be to bend the
longitudinals more, which Professor Vorus testified to, that

tie observed darnage down in San Diego that was consisternt
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with a grinding meciicn of the longitudinals which decreased

strength of the vessel, increasing the risk that it

tihe
would knuckle as the tide went down.
As it turned out, the vessel simply crushed and

created a cathedral effect at bulkhead 23. However, the

actions of grinding it for over an hour increased the risk.

And so we should be allowed to have -- to argue to that
effect. That is something wholly separate from a risk of
reficating tihe vessel

THL COURT What was the risk that was created by
doing this

MF.. ADLAMC Your Honor, the risk that was crectel
was that as the vessel was ground intc the rocks, it

decreassd the strength at kbulkhead 23, and -- causing &

risk that the vessel, as the tide came down, wWCuicG

knuckle. That's I believe what it is called. And then

cf crushing the vessel, which is what happened, the

Lreaks in half and releases even more cil.

the risk is that the actions

THE COURT: E£c

created risk to the vessel?

MR. ADAMS:
THE COURT:
you're referring to?
MR. ADAMS:

And then --

That's correct.

That would be the property of another

No.

okay. At bulkhead 23, the starboard
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tant and the center cargc tank were ruptured. The port tank

Was not ruptured. If thiat vessel had knuckled as opposed tc
crushed, the port -- the port tanks would have ruptured
releasing a tremendous amount more of oil. Instead of

having a vessel that released 250,000 barrels, we would hav:
had a vessel that released 400,000 or 500,000 barrels of
0oil. And that would have increased the damage.

That was a risk that was created by grinding that
vessel int: the rocks. Those longitudinals run the length

22 the vesgel. They are I beams and their strength is

O

Yeated scle.y by their -- cr 99% by their longitudinal,
theil ziraightness. As scon as those I beams are twisted,

mendcus anount of strength. The anmount cof

IS
las
a

ke
(-
C
n
a
)
ct
s
a

damage at kulhhead 23 was substantial. And Professor Vorus
testified that Le saw damage that was ccensistent with the
twisting of those longitudinals, which was different than
running straight intoc a -- straight into a reef. There's no
reascn that those longitudinals wculd be as twisted as they
were, because they woculd have just been crushed up. They
looked like rocks had been ground into them. The testimony
is that the vessel was impaled on rocks. There is a picture
of a rock that is almost the size of a Volkswagen jammed up
in there. And as that vessel twisted back and forth and

back and forth, it decreased the strength, increasing the

risk that the vessel would knuckle as the tide fell.
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THE CCURT: ©[D: ycu have citation's to the recorcd

13}

that supports ycour assertions of these facts? Uy

¢

reccllecticn is a little different than your's, and I anm
wondering what evidence you're drawing on here to support
that this was all done by Captain Hazelwood, that there was
longitudinals that were going to be damaged by Captain
Hazelwood doing this, and that there would be extra milliocns

of gallons of o0il spilled. I don't remember any testimony

1

alcnhg these lines, and I would like to hear you specificaliliy

>

recite the record that you are talking about.

ME. ADAMS: When Professor Vorus testified, he was
ashel, dil you sec any =vidence down in San Diego that was
coneistent with Twisting the vessel. He testified that he
saw scratch: narks that were perpendicular to an axis -- o a

radial from the peint cf rctation, perpendicular lines --

THE COURT: I recall that part of the testimony.

MR. ADAMS: He also testified that he saw evidence
in the longitudinals that -- evidence that the longitudinals
were damaged cconsistent with twisting. He also testified,
if I am not mistaken, that that increased -- or decreased
the strength of the vessel, increasing the risk of more
damage as the tide went down, creating more of a risk.

And we're talking about a risk here. And it would
be a reasonable inference that if holing tanks -- holing the

tanks, the nine or ten tanks that were holed caused this
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amcur.t <f danage, that holing the rest of the tanks or
Liwever many tanks woulild have been damaged 1f it would have
knuckled, is concsistent with more damage. And we don't have
tc prove damage, just the risk of damage.

THE COURT: I understand that, Mr. Adams. Okay.

ME. COLE: Judge, we have one other point there
that Mr. Adams hasn't talked about, and that's the argument
that I told you about when we talked about this the other
tine. Captain Hazelwccd's acticns on moving this vesscl
Laci and forth created alsc a risk of holing the port side
tanie. By ncving the vessel bachk and ferth the way he did
that. It created a risk thav he woull Licx
chie ¢f “he port side tanks and cause it to be punctured.

3 - - —am YT g - - £ o
AanLd Frcfescor Veorus tastific

(i

. = S - S S B
about that and sc di2 Hi.

fL

I believe that there is a reasonakle inference
based cn this activity, because ycu heard testimony that he
was swinging it around a hundred fect at the bow, and it hacd
tc be almcst twice that much in the aft secticn. In other
words, it was a distance of over a hundred feet.

And we believe that with the fact that there arc
rocks in the area that can puncture that, that that --

THE COURT: Are there rocks? Was their evidence
that there are rocks in the area that he could have

punctured?
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Mr.. COLE: I think sc.

THE CCURT: You can --

M. CCLE: You have tc lcok at the fathom marks.

THE COURT: Well, maybe you can point to the
record for me to show where the rocks were that he could
have punctured. First of all, was there any testimony that
there were soundings made of rocks in the area that he could
have hi:?

ME. ZCLE: There's testimony of scundings made aZl
arvcund the ship.

THE COULT: Okay.

ME. CCLE:  And thneir expert himself said that if

Le had turned -- Lf he hed just turned it one way, he would

THE COURI. Lavid, would you go get those twe
cases fcr ne, please? The twe cases you were researching I
gave you frorm the Bench yesterday?

{Fauge.)

MF.. COLE: I can't tell what that one is, but that
looks like a six to me, your Honor. That marker right
there. And it's difficult to see. There's the fathom mark.

THE COURT: You're showing me exhibit what
numbers?

MR. COLE: AK.

THE COURT: Okay.
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THE COURT: Is there any other evidence you wish
to call the Court's attention to that would establish that
there was a real risk involved?

MR. COLE: Nec.

THE COURT: Okay.

MR. MADSON: Your Honor, I think the Court has
really keyed intoc it. What the State is talking about herec
is 3 theoretical risk and not a real or -- and more

particularly what the statute requires is a substantial

risk Their argument has totally left that word out coi the
-- as i1f it didn’'t eiist. Well, it is a very substantial

part of the statute, if I could use that phrase, Leciice

t reaily neanct. You can risii a 1ot cf things,
but unless it's other than just in theory, a possibility, ic
has tc be nct only jus:t & potential one but it has to exist
and it has to be whatever substantial means, whether it's
50% cr more than 5C% or whatever, but it has to be a reail
risk as the Court has already pointed out.

You know, we can sit here all day and look at =&
fathom chart and say well, if the vessel could have moved
this far, this could have happened. Or if -- a lot of
things could have happened. But I think the testimony was
clear by a part of everybody that there was no damage at all

that was attributakle to any twisting action on the part of
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wood. There was crushing damage fromn

[

thhe -~ ¢f Captain Haze
tides. Tloere was damage that may have been caused by the
tugs moving it back and forth. Damage that was caused
afterwards. There was absolutely no testimony tc show that
specifically this could have happened as a result of Captain
Hazelwood's minimal actions with the rudder and power. Ion
fact, most of the witnesses agreed that the amount of power
-- in fact they all did, they all agreed the amount cf power
uscd was insufficient -- just sc insignificant that It
cculin’i really nove the vessel fcrward one inch and

ittlie. So irn fact it couldn't move atv ali.
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was virtualliy inpessible.

THL ZCUERT: Weie you about te say something?

MR, AZANS:. WwWell, your Hcenor, there's cone other
issue as Za: as the use of the evidence of the refleoating,
and that's tc establish that he was impaired. Ycu've
tentatively ruled that we could argue that to the jury, that
that was evidence of his impairment, irregardless cf whether
it was inpossible. And the case of Comc versus Staze, 1
cited in my supplemental memo there, refers that impairment
and recklessness are pretty much synonymous when the State
proves that a person is actually driving a motor vehicle
while he's impaired.

And we would request that we be able to argue that

not cnrly is it evidence of his level of impairment, it is
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e ¢f his state ¢f mind, that he was acting
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recklessly; and neyiigently.

THE CCURT: h&Ali righrt.

Well, I have given it a lot of thought and we
can't find nuch mocre on the subject than counsel has been
able to —-- to give us. But what I can find leads me to
believe that criminal mischief requires an actual risk anc
nct a speculative risk, and in determining whether the crinc

criminal mischici in the seccnd degree is cenmitted, an

¢
Fh

Ckjective assessment cf the degree of risk presented by the

i

4 reckiesse ccernduct has tc be made.

RO T
GaedEge

{

RKechless cundangernent, criminal nischief is
defined 11 terns cf the rish prcduced by Defendant's conduct
and not Intent. And factual impossibility elininates the
_lsi essential to the commissicn of the crime. Based on the
evidence, veascnakle ninds can't differ in my opinicn, thsat
it was factually impossible fcr their tc be any additional
il lust or . be any additional damage to property ©
ancther as the term is being used in this case.

And on November 17, 1989, in response to the
Court's order, the State stated that the phrase, quote,
"property of another," end quote, as used for the purpose cf
the indictment includes the fisheries, wildlife, vegetation,

shoreline and other aspects of Prince William Sound. It

does not include the Exxon Valdez itself.
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2. *he very diminimus testimeny is there may have

Je to the Exxon Valdez itself does nct

O

)

Leen adlditicnal dan
constitute creating a risk of damage to property of another
as the tern is used in the indictment. There is no evidence
in the reccrd that would support an argument that additionzal
cil was lost or could have been lost by the defendant's

alleged maneuvering on Bligh Reef. There is no evidence in

the record tc

9]
[®

pport argument that any additional damage to

ancther cculd have cccurred as a resu~.t oI his

[}

LiCprelty ¢

&Sloonii . 20 boelnyg faoioully inmpossibie for that to lLave

cccourred based on the recordé the Court has before Ix.

Ther'e wis & substantizl amount of evidence

O

ct

adi.itted cn the guesticen. In ny way of thinking the
SVidinee I what the Defendant di2 in trying toe o.ove the
vesgse. ¢fi czuld Le censidered and the State could argue
that that is evidenc: of his impairment based cn the recocra
befcre the Ccurt. Sco what he did and the knowledge that
cther people say that le should have had or captalins should
have that ncet kicwing what the circunstances were ccul
result in additional damage or loss, is evidence of
impairment. We'll leave it up to the jury to determine what
weight to give that evidence. So the evidence came in for
that purpose.

It's come in so much and so often, however, this

Court I believe needs to give an instructicn tc limit the
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Jury's ccnsideraticn Inte that charge. So it is the Ccurt's
SLAeLlllnL 1. give ah inesiructicn that will provide the jury
infcrmaticn that they are tc consider the actions by Captain

Hazeliwood i running the engines and making any maneuvers 132
they find any were made, as evidence of count -- and I
forget the count of the information --

MR. CQOLE: One.

THE COURT: Count one of the information and not

a2z evidence cf ccunt cohie ¢f the indictment, counts Two and

thiree vf the -- ¢f the infcruation.

I dern't kncew exactly how I'm going to word that,
Twt 1711 goet 1T togother and we 'Ll discuss the wordoing cof
it But the Jury will be =¢ instructed and limited -- thell

The next issue I think we need to discuss is the
issue cf cperating a water craft. There has been & second

B IR PN I £2 < A ey
arding the definitiocn of

[¢1]

suppiencntal memcrandurn re

L&)

operating a water craft. I am aware c¢f the statutory
definition. I am aware of the case law that's been cited.

I have already come to the conclusion earlier that a captain
on the bridge issuing helm orders, navigating or anybody wlc
is using the vessel in that fashion is operating a water
craft, as the term is used.

However, I thought it was the State's intention to
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shew that after tl. engines were turned off fimally at
appionimately 1:4%, that the zaptain could still pe found

ilty for cperating a water craft, for using a vessel that

c

g

is used for transportation or can be used for transportaticn
-- is that the State's intention, to go on that theory?

MR. COLE: If we could just have a minute, your
Honor.

(Pause.)

ME.. ADALIL. Toulr Homor, the 5tate is onLy GOing Lo

arguc that the cperation continued until 1:41 a.n.

THE COURT. Until the enginces were finally turned
ME.. ADAINID: That's ccorrsct.
THE CCURT I take i+ the Defendant's positich LS

Lot you cannot ke found guilty of operating a water crafc
after it went aground?

ME. MAZDSOLI. That's absolutely correc:, your
Honcr. And the Rickendahier case, I think, supports that.
That's Rickendaliler versus Diamend Drilling Company, 19
Federal 2nd 124. 1It's cited in the case the State attached
in their motion -- it was cited in there. But I think it is
important to note that in the State's definition, and now
they're trying to define water craft, the cases that they
have cited all have to do with such things as workman's

corpensation and things -- matters like this, where there 1is
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watercraft in order for injured seamen to be covered. an
think that is pointed out in all the cases.

But the Rickehdahler case, in deciding that very
i;sue, said that a vessel which is not on navigable waters,
that is, not on the water, and is incapable of being used at
that time -- had holes in the hull -- in fact, it was not
completed yet, it was still being built -- was not in fact x

vessel under the teins thiat can be used Ly means of as

capable ¢f being used as & neans of transportation.

2o cul argurent it that when the Exxon Valdez I3
oL a res=f and inpossible to aove 24 by it cown powels -0 Io
other werdg, it teci a 22t ¢©f time and a lot of effcrt te
get v Cff of there -- it certainly isn't capable ¢f keling
uscld ag & means c¢i transportaticn at that point. Whethe:

the engine is able to runL or not. it simply c&L't transport
anything fren point A te point B. It couldn't go cné inch.

And s¢ I think under the definition you have Zoth
things. It wasn't con water at the time. It was in fact on
land. It was impaled. And secondly, because of the holes
in the hull, just like in Rickendahler, it was incapable cI
being used as a means of transportation.

So whether the engines or running -- the engine
ran or not is not the question, because the engine could be

used fcr a number c¢f things. &and as the Court has heard,
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“liere was testimeny that it was used to maneuver the vessel
€Vel SC S5.Lighitiy -~ LU <cluid Just turn a little piv, but it
certainly ccuidn't be used under the terms as defined in the
statute.

NHow the difference and where we're having
difficulty here is because I think there is no definition by
the legislature on operation of a motor vehicle. And we had
a lot of cases that show under State law that a motor
vehzzle, a car or bus cor a truck, you don't need those

guasities of rnovenent. I other words, you can be stuck o

- Y e s 1 a3 - 8- P - < 1 - -
“i.o osniy and the nud oy have @ lot of problems with the cal,
-~ - -_-—— 7 s v _ - Toa - .y — - - —_ e~} .- _—
but 11 =ITill Nz 1o Lo at least, nunber one, opsraklie, an

S Wy - - e e oo - . N - - N e . -

. ha: to be -- you have te cperate something onm t.

Ilow in that ccoontent I suppose it could Lo said
thnt the Eoxeoern Vallez was operable because the engine
voclrhed. But that's ail.

THE CCULT: The rudder worked alsc.

MR, LLZECN:  Pardon me?

THE COURT: Tue rudder worked.

(G

O

MR. MADSON: The rudder and the engine worked.
in that sense you could say it's operable. But ;hen the
other part is, and here's the basic distinction, is that
under motor vehicle definition there isn't any, so the Cour:
had to interpret one and say it doesn't matter. But here,

for whatever reason, the legislature did this -- I certainiy
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the sther -- but they 4id say --

they apparently toeok the standerd definition of a wates

and put that i a statute, tc operate a water crafrt.

And it's & broad definition, but it still requires some

movement, some way cf transporting something. Now, it could

be a barge with no engine at all. That could be a water
craft probably under that definition. A means of

transportation.

[
p!
s
f
3
4
1
s

have to reassli. - -

Thal LiSdG. But that s cne of the things that ccomes up
guite witen I:. Zact, the case that the State cited in
----- A . H . - c e 2, - PO TS - . ~ i~ L _—l -
SULDE YL T oi Tiie Liiww. g WS SJUST Lhal. Il was a vessgel taal

Gidr't have ah elig.i.c. bul it was capable cf being nicved

e
wlie caled .

for purposes oI recovery

was a vessel. Undcer

cur law, it I den't know, it

[$)]

apparently weuld no: be a weter craf:i becausc -- or maybe it

ie. Mayvybe saillkcats cone under that. I don't kncocw.

Engine, I don't think, is the criteria. I think the basic

criteria is what it says there is capable of being used as a
means of transportation. And I don't think there is any

argument that after the Exxon Valdez crunched into that rock
and stayed there, there was no way it could transport

anything.
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.. ACall: liothing furthe:r, your Honor.

THE JCURT. I & going to lock at this a littie
LOoYe beflure I make a final decision. But I am looking at it
from the point of view of the defendant's theory of the casc
and the States theory of the case. The defendant's theory
cof the case is that Captain Hazelwood was maneuvering this
vessel to keep it on the rocks. He was using the rudder and

the engine control to keep it on the rocks. He was

intenticnally -- your thecry is he was intenticnally
swinging the bow arcund ti keep it on the rocks, J1ing what
Was necessary. ansd I think under that theory it might be
ClLpiderel thar he was using that water craft for either

Lranspor ting peupbis TO hwep thel on the rocks, ci tu
navigate 1o hesp it on the rocks. Now, I am not sure about
that but that is ny inciination so far.

MF. MAZDSON: Well, I just point out once aga:in,
bl

your Honuirr, I think the Court is zercing in on only parc ¢

k

(@)

that definitici. I just encourage the Court to kind 2f lo
again at capable c¢f being used as a means of transportaticn
and lock at the transporting aspect of it.

THE COURT: Well, as I said, it's not fimal. Just
giving you a little idea which way I am heading so far. And
if I do go that direction, I might -- I might be giving an
instruction that states something to the effect that the

Exxon Valdez, after the engines were turned off at
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approiinmately L1:41 and the Euxon Valdez was hard aground,
the Exnzxen Valdeo was no longer capaukic of being used for
navigation or transportation, something along those lines.
S¢ the jury can't consider anything past that.

(Pause.)

THE COURT: 1I'd like to go to the imnstruction
number 9 of the State's proposed instructions. I have --
that's the indictment in this case charges. The State's
proposed numkbes ©. I have changed that to elininate alli oI
after -- this is on the indictment -- &alili cf it after

dangel cus means, starting witlh the werds, te wit, down to

R b PR e - - - - -1 1 < - —~ = [SPON
Mir. Coie, Zc you wish 1o be heard on that, or lr.

ME. MADZCIH: I would agree with that, your Honor.
It sheould just state the terns of the statute and ___ .

(Pausec.,

THE COURT: The Statc's instruction number 17, the
middle paragraph, I propose tc eliminate. Does the State
wish to be heard on that?

MR. COLE: No.

MR. MADSON: I agree, your Honor. It was on my
list of things to bring up in instructions. I think that
instruction has been held to be impermissible.

THE COURT: Not yet, but it's close.
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MR OUADSEON: It's certainsy been criticized

bt
m
rt
[ &}

put 1t that way.
THE COULT: The word, presumption, was heid
impernissible, I know.
Okay .
(Pause.)
THE COURT: State's instruction number 23, the

definition cf widely dangerous means, has a sentence that -

added e it AL €12 splll may be ccnsidered a widely
dangescus means. The Court's ruled already that that's

withi:s the definitic: that the jury may consider an oil

Spill Is thers cijecticon o that language?
I:n.. MADSCL:  CL, certainly, ycur Honor. I thiik

itled to fiad. WwWidely

t

thhat's an issue that the jury is en
dangercus reans is one of the elenments of the cffense, ana
by giving this instruction, the Court is virtuaiiy g=ving &
directed verdict cn that element. I think it is something

the july can e ©1 Jdisagree with.

m
(6]

MR. ADAMS: Well, your Hcnor, if the sentence sa.
an oil spill must be considered widely dangerous means, ths
would be a directed verdict. A directed verdict on this
particular issue. It doesn't state must, it says, may. An
the Court's already ruled as a matter of law and there are
lot of times that sentences such as this are included where

there's permissive language in there.

4

-

o1

+
-
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THE CCURT: I've ruled as -- I denied the
aprliication tce disniss. I didn't rule as a matter of law
that the 011 spill was widely dangerous means. I said it

could be within the definition as given by widely dangercuc

means.

Does that language track the statute exactly?

ME. ADAMS: Of widely dangerous means?

THE COURT: Except for the last sentence:

ME. ALAIIZ: Yes, I beileve so, your Honor. Excep:t
for the Zast scentence.

THE COURZT:. VWedll, let’'s see.

(Fausc. )

THE CCULT: What's the statutory definitioun

nurber, Mr. Adancs’

ME. ALAMC: Your Honor, I believe the definit-cu
of widely dangerous nzans comes at the very end cf 11.4€.04

THE CCURT: Okay. 1 see it now.

(Pausc. .

THE ZOURT: (ii. Madson, do you intend on arguing
that the oiled beaches and the oil that was spilled was not
widely dangerous means?

MR. MADSON: I was going to argue that's something
the jury certainly can consider in determining whether or
not that element has been proven beyond a reasonable doubt

by the State, your Honor.
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The proklien with that last sentence is whether or

|ad

Lot 1t tells the Zury cdirectly. It certainly gives a strong
inference that that's what the Ccurt was saying. And I
think it simply is -- is inappropriate to do that in a
situation where there's different elements, and this is onc
of thern.. I mean, they have to prove it was by widely
dangerous means. And by telling the jury, well, the Cour:
says you can consider this, that's true, but I think it Jjust
gives too much enphasis te this one particular element. I
“iink they are all subiect to Zury interpretation and --
Wil g Tl say. Iiu's up te the Jury tc decide that as well a:z
any < thie othel <clznenls, recklessness Or anytilnl €isc.

g ‘ .. T - - S e - - - 3 - e
H CCURT: Well, scuething hes to be done e

prevent you fi... argyuinyg that since the word, cil spiilil, is
nnct contained in that statutory definiticn, that therefcre

tlic State hasn't proved its case. That's what 1 want to

MR, MADILL: I was -- I wasn't going to argue oil
spill in those terns, your Honmor. I was just geing to refex
that the statute and say what is required for the State to
prove in that element as well, within, you know, those
definitions, what evidence have they heard whether or not it
comes within this or not, beyond a reasonable doubt.

THE COURT: Okay. At this time provisionally I'm

going tc give the instruction as sugdested by the State,
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Grlezc ou o Ceon ocone 2 with scrme other instruction that will

Okay, instruction number 24, State's instruction.
Given the State's bill of particulars that the property of
another does not include the Exxon Valdez itself, and givewn
that there has been evidence of damage to the vessel, and
given that there has been evidence that some 10 millions,
apprcoxirately, gallons of o0il was lost, which I assume the
jury would infer had sone veiuce in excess of 206,000, I

think we neel to define this with some degree of

Would counsce. object to using the bill of
particulalrs as sotl forth by Mr. Cole, and add to it, nocr the
centents. Would the Defendant have any

cbjecticn tc thal?

th

ME. MALSCH: lMaybe the Court can read that bill ¢
particulars again, your Honor, I'm not sure 1 remember it
exactly.

THE COURT: I would propose the instruction to
read as follows. Property of another means property in
which a person has an interest which the Defendant is not
privileged to infringe whether or not the Defendant also has
an interest in the property and whether or not the person
from whom the property is obtained or withheld also obtained

the property unlawfully, period. The phrase, property of
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ancther as used for the purpcoses of the indictment inciudes
the fislicries, wilidlife, vegetation, shcecreline, and ciher
aspects i Prince Willian Scund. It does not include the
Exxnon Vaidez or its cargo or contents itself, period.

ME. MADSON: I think that's appropriate. I wou.ld
not have any objection to that.

MR. COLE: We don't have any objection to that.

(Pause.)

THE CCUERT. Ckay.

State's instruction number 3C. That doesi’ L szzl.
tZ tracsi the statutles, CCUnSc.. But perhaps there was reascL

N T R 2 £ m e - N s oye g B
.1 you deviating frcoi. that. Is there a pattern iLstroci.co

125, ALALS: ez, your Homnor. This instructicon
cane by way of jury instructicns that come frem DWI trlals
i tne District Court that are osed 1n the misdenearnor
secticn of our office. What I did is I found this
instruction in the DWI packet that we have and changed 21U Lo
net refer te .05 by breath alcohcl but by blood aicohol.
That's the only changes I've made to it. If it's not what's
tracking the statute, then something is wrong in the
District Court, because that's the one they have been using
as far as I know.

THE COURT: Did you look at the statute?

ME. ADAMS: Yes, I did.
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THE CCOULRT: Tio statate doesn’' T talk in terns o1
inlerences. It talirs in terms of presumptions, nunber one.
28.35.052 talks about presumptions and chemical analysis of
breath and it doesn't deal with chemical analysis of blooad.
Now, would that make any difference in your proposal, that
we're talking about presumptions? Subsection 1 says if
there was 0.05 percent or less by weight of alcohol in the

person's bloecd, it shall be presumed that the person was not

Q2
[
.

£
o
(e}
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under the influence <f intcxicatin

th

tliere was 1o excess of 0.05 percent but less tnan

t

I o T e Y e mmr o T -
by weight i ailcohol cf the perscin ' s blocd,

[en]
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en
that fact does nol give risSc Lo any presumptici ihe person
was ol was not under the influcnce ¢i intoxicating iiquor,
but that fact may be considered with other competent in
determining whether the person was under the influence of
intoxicating ligquecr. Ulcw, ycu use the word inference rather

it --

lian presumpiicn. I am wondering i

ct

il.. ADAlIL:

[

cur Heonor, the reascn I us<d the word
inference is that is what I got out ¢f the District Courct,
and what I'll do is I propose to take a closer look at this
instruction and compare it to the statute and see if the
District Court has one that they used for blood alcohol as
opposed to breath alcohol. And I can --

THE COURT: Okay.

You might look at what the Alaska pattern jury
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instructicns zare if there are any on this.

ME. ADAME: There aren't any on DWI.

THE COURT: They're just on Title 11, are they?

MFE. ADAMS: What I did is I went and received a
DWI packet from the District Court. It did not have this
instruction in it. I looked at the files in our office
where this instruction has been given. I found this
instruction and changed it to blood alcohol. I'11 go check

with the Diszrics Ccurt and see if they have one for blocd

P

alzclici. But this is the one they -- they use the word

influence —- infer feir kreath aicchel in the instructicin 1

receivec. Sc I'11 change it if I can find another cne.
THE CCURT: Ciiay
That' & noct the oniy thing I am fincding diffilcult

with this, but I just wanted to find out if there was a
pattern instructicn.

Does it make any difference that the statute deals
i, terns cf the amount ¢f alcchcl in a person's blood at the
time alleged? Does that make any difference? Because this
was a test taken approximately 10 hours after the time
alleged, or about maybe not ten, but maybe nine hours, eight
and a half, nine hours after the time alleged that he was
operating a water craft while under the influence.

MK. AbAMS: Well, your Honor, we would -- it would

be our position that using retrograde extrapolation back tc
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midnignt, between nidnight -- or whenever the pilct left the
Vessel, 11:30 or sc, untii 1:41, that is the time alleged,
and using retrograde extrapolation, if the jury finds that
retrograde extrapolation proves that Captain Hazelwood's
blocod was in excess of .1, it may be inferred or however the
language of the statute, that he was intoxicated. That is a
permissive presumption.

THE CQURT: Are there any cases to support your

thecl:; that Wwe can use retrograde extrapoiation to appiy

MI.. LlallS: lic, I am aware of none.
THE CCUKT: Do you kncw 2f any cases to the
cocntrary that wooid suggest theat we cannot apply retrograde

extrapciation cr evidence of a blood test taken hours

afterwards to apply this atatute?

MEK. ADAMNS. I am aware of none.

ME. MADSON: Your Honcr, I am aware c¢i onhe. What
the State has done here is they say under Alaska law. Weil,
they eliminated cne very important phrase here, and that Is

the chemical analysis of the person's blood or breath. 1
don't think that's really the criteria they should consider.
But right after that it says by a test taken within four
hours. They Jjust eliminated that from the law all together,
like it is meaningless. Williams versus State --

unfortunately I don't have the cite --
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THE COURT: What statute are your referring to?
ME . MADSCI: That's the one that talks about -- I
don't have the number here -- I'm just looking at

instruction 30. But that's the theory of DWI by a breath
test or blood test, the .10 theory. That's what they're
talking about here. In other words, a person can be found
guilty of DWI by being under the influence, number one,

regardless of his blood alcohol content or breath content.

Cr nunmber twe, the ,10 thecry. And that is what this refel:
to. aAnd that statute -- I don't have it -- 2t's 1i --
THE CCURT: Chkay. It's 28.35.030 is the onc about

four hours.

ME. MADSOl:  Yeal.

THE COURT: And the one you're tracking your
instruction from is 2&.35.033.

MR. ADAMS: That's correct, your Honor. And I
don't think that .CZ2 reguires that it be within Iour hours.
My reading of it didn't require within four hours.

MR. MADSCH: Well, I think Williams in the
footnote there talks about this and says that certainly a
test taken outside of the four hour limit can be used to
infer intoxication but not under that theory. There's nc
other purpose of having that test requirement there for
blood alcohol. And certainly there's no law that says thaz

retrograde extrapolation can be used to go back under the
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.17 thecry to shcw that. There has to be a time -- a

tine Leve and that is what the legislature did.
They put the foul hours in to get around this and say, if
it's within a four hours, the test is presumed to be valia
and can be used tc establish that at the time alleged his
blood alcohol was at a certain level. But that is the only
purpose of this. And it can be used to allege it in the
sense that he was operating while impaired or while
intoMicated, but n.. Lo show what his blood alcohci content
really was, because iet’'s look at 1t. If the blocd

exanminatici aciiveliy eztablished to be .10 percent or

(Start Tape (C-3uoo;

SWell, We Ve Jeltainay heard plenty of testimony that it's
-- even thelr owl cxperts said you can't accurate.y dc this.
It's at best an e:trapcelation based on a lot of assumptlons.
I would ask the Court to maybe withhold any -- I'm scrry I
didn't bring Williams with me, but I --

THE CCURT: I'n going to. I'm going to hold off
on it. It sounds like you're not geared. You haven't got
the statutes and you're not geared to argue that.

(Pause.)

THE COURT: There was no instruction in the

State's package that I could find that indicated that the

jury was under the obligation to consider each of the
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charges separatevly, and I included thern in the rules. I
irniciaded one I those and 1t will be in your pachkage.
Since counsel is -- let me ask you this, Mr.

Madson, are you prepared at this time to argue these
instructions? There were several instructions that the
State proposed with some citations. Would you like some
time to get geared up for that?

MR. MADSON: Well, your Honor, I was probably
prepared tc argue some, but since the Court said they wanted
something in writing, we were kind of gearing up to dc¢ that.

THE COURT: Cluy.

The ones I an referring to were the ones that were
attached tc the Defendant's trial memorandum re jury
instructions. Would you need some tims to prepare for
those?

MFE. MADSOIi: The ones attached to what?

THE COURT: The trial memorandum re jury
instructions. There was several instructions. I don't xzind
holding off on this and coming back on Monday. By then ;'11
have this package in your hands.

MR. MADSON: I think just as a starting point, I
could certainly say one thing, your Honor, and that's with
regard to the pilotage instructions that they have attached.
I have read their case that they cited -- I think it is

Michael versus State, and I don't know whether the Court has
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Seeln that one yet or nct. There seems to be a South Dakota
case based on aun eariier case which alliowed the jury <o
hears rules of the road, so to speak. Statutes that invoive
how a motor vehicle shoulid be operated. And then the jury
was told, well, you can consider these, and consider them Inrn
the context of whether or not the Defendant was acting
recklessly if he violated these statutes. That seems to be,
from what I can find -- and I was researching this yesterday
-- wWas thal these cases seen to stand alcne. That Scuth
Dalkota swvems to be pretty far removed frem the trend fure.

I know fc¢ no case in Alaska that I was evel
invoived with that in o manslaughter case where you arc
talking about a result, a death, where the jury is allowed
¢ consider speeding viclations or things -—- separate
statutory or regulatory viclations of the operation of a
motor vehicle to consider whether he is acting recklessly,
the tern recklessly has been defined by a statute in that
context.

However, more importantly, the problem I have with
those instructions is that the State is trying to use the
regulations from a totally different jurisdiction, that is
the Federal government and Federal Cost Guard regulations or
statutes, and impose them here to enforce a State law. I --

it's a little bit off the track but I mean I do have a case

that says the State simply can't do this. You can't force
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Licw, the State ¢f course is arguing -- would argue
that they are not trying to do that. They are just trying
Tc say a violation of this Federal statute or Coast Guara
reg, you can consider that as far as recklessness is
concerned. Well, I just object to that entire theory all
together. I just have never, ever seen that done. It jus:

Seums Ll me That 1T 18 so bizarre to me that I just think it

o
ct

5 -- 1t s beycnd argume

[N
&

But evel. 1f that were the case, there's been so

null. controversy aboutr this pilotage thing that I think It

Sertainly courd ke airgued T the Jury at this point as to

what it means and whether cor not it is reckless or not. But
to tauke it in terms ¢i an actuali citing the statute cv

regulaticn and saying well, you have to find -- I guess
you'd have to find that he is beyond a reasonable dcubt hLie
violated that and thern consider that as whether or not he
beyond a reascnable doubt was gullty of recklessiness. sna
the two just don't go hand in hand. I mean, these
regulations were -- I mean, the penalty involved, for
instance, in this pilotage thing, is a $500 civil fine.
That is the importance the government places on it, the

Federal government. The State wants to argue that if you

violate that, you're guilty of a sentence up to five years.

e S S | A R . i |
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And it Jjust makes DL Sense.

THE COURT: Mr. Madson, State's instruction 39
through 45, do I infer from your comments that you object to
those instructions?

MR. MADSON: Yes.

THE COURT: Okay.

Is there anything else you wish to add to your
trial memorandum in support of the request for those jury
lnstructionsgs’

ME. ADAMS: 39 through 45, your Honor?

THE COURT: That's correct.

ME. ADAMS: Nc, your Honor.

I would like to respond to Mr. Madscn's argunent

akout the . but that's separate.

THE COURTI: ©Okay. I will not be giving
instructions 39 through 45. I find them to be a comment on
the evidence. It would be akin to almost directing a
verdict in some cases. They are argument, and 1 don't Iind
Michael versus State to be authority for those instructiomns,
nor Westinghouse or any of the Captain of the Port Orders,
or any treatises on point -- the authority to give these
instructions.

(Pause.)

THE COURT: Let's start with State's instruction

number 1, Mr. Madson.
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M. MADSON: One second, your Honor. I am going
back tc what the Court said. What about instruction 33,
nunper 387

THE COURT: We haven't got to that. I just askea
you about 39 through 45. That's all I was concerned with at
the time. We didn't discuss that one, so there's been no
ruling on that.

Let's go back to number 1. Any objection to
number 17

ME. MADSON: Ho.

THE COUKT: HNumber 27

ME. MADSCL . lic.

THE CCUKRT: Number 37

M. MADSOCI: Nou. There's a typo there obviousily,
emphasis was is all one word. Second line.

THE COURT: i'm sure that we can get that sdquaread
around.

Hunber 4%

MFE . MADCEON. This appears to be the regular

commonly used pattern instruction, your Honor. I have no
objection to that.
THE COURT: Okay. I think that's the one that I
gave at the beginning of the case and it is the pattern.
Now, the order in which the State presented these

instructions will not be the order in which the Court gives
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then by any means. But the word unlawfully as proposec in
instruction numbel 5 will be given by the Court in another
place. Is there any objecticen to that oner

MR. MADSON: No.

THE COUKT: HNumber 67

MR. MADSON: No objection.

THE COURT: Number 77

MK. MADSON: Probably it should include the
infermation, your Henor, just to --

THE COURT: The indictment and the information a

THE COURT: HNumber 9, we've gone through thart.
wunber 167

MF.. MAZDSOl: HNo objection to thart.

THE COURT: QNumber 117

ME. MADZIZIH: HNo objection.

THE COURT:. Number 127

MR. MADSON: No objection.

THE COURT: Number 137

MR. MADSON: Yeah, I object to that one.

THE COURT: Your grounds?

MR. MADSON: That there were no -- there was no

45

re
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evidence cf an admission or a confession, your Honor. And I
think it simply goes to a statement by Captain Hazelwood
which thce state would argue was an admission, but I think
under the statutory definition or the definition here, it
doesn't even come within this to say that -- to warrant an
inference of guilt, or tend to prove guilt, because it
wasn't given in the context of the total situation.

In other words, the only evidence of an admission
would be the statement by Captain Hazelwood tc Mr. Meyers,
an Exnon official, and it just was totally out cf context of
the whole picture. Sc I would object to 1it.

THE CCURT: hArgument is not necessary. asaa.l of
Captain Hazeclwocd's statements, the recordings, the
statement by Fo:x, came in as an admission. Otherwise they
wouldn't have come in because of hearsay.

Number 13 will be given. Your objection is noted,
however.

Humber 147

Mk. MADSCL: HNo objection.

THE COURT: Number 157

MR. MADSON: No objection. I think that is
required, sir.

THE COURT: Number 167?

MR. MADSON: This seems -- I think this is a

pattern jury instruction. I am not sure, but I think.
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THE COURT: It's real close to it. They vary a
iittle bit. The last paragraph varies in some cases. But
this is one of the ones I give.

MKk. MADSON: I guess that last sentence is the
only thing that I was -- it didn't ring a bell as I had secn
before, but the rest>of it is certainly consistent with
other Jjury instructions.

THE COURT: Okay.

17 we ' 've anmnended.

MK. MADSCN: Uh-huh.

THE COURT: Number 187

ME. MALSON: That's nc objecticn.

THE COUKRT: Nunber 197

1., MALSCH: Well, it's a definitioen negligently,
but I would object its being used in this case, because I
think we need the definiticen of criminal negligence, which
this one is not. The State has eliminated substantial as
far as the 1isk is concerned and it should be a gross
deviation, not just a deviation.

THE COURT: The State filed a trial memorandum on
this point. That's what you're referring to?

MR. MADSON: Yes.

THE COURT: Okay.

Mr. Adams, are you handling this argument?

MR. ADAMS: Yes.
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THE CCURTI: Okay.

i read your triai memovrandum. You would concede
that negligent driving would be an ordinary civil standard
of negligence, would you not?

MR. ADAMS: Your Honor, I haven't thought that
issue through. I can refer to the statute and read it reail
closely to see what the legislature stated and what the casc
law is.

THE COURT: 1 am just referring to the Comc
citation from the State here, page 115, 75¢ Pacific 2nd 13¢
at 115 and 116. In counte:xt, the reason for inciusicn ¢f an
actual endangerment requirement in the negligent driving
provision is obvious, ¢cadse the statutory definition of
negligence incorpeorates the same standard of ordinary care
used 1in cases of civil negligence. The added requirement cof
actual endangerment is necessary tTo protect against the
possibility -- and it goes on. I just assumed that they
were referring to the same civil standard of negiigence.

MR. ADAMS: I am not familiar with that case, your
Honor.

THE COURT: Why then should we deviate from the
statutory definition of criminal negligence for a negligent
discharge of o0il?

MR. ADAMS: Well, your Honor, in Reynolds the case

~- the Reynolds Court says, we conclude in the absence of
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negligence should be required for conviction for driving
while license 1s suspended.

Here we have the legislature saying negligence.
They don't say with criminal negligence. The legislature -—-
not all the time, but in some cases when they require
criminal negligence, they say criminal negligence. Here
they are not saying c¢riminal negligence, they are saying
negligence. There 1s absoclutely no reason to infer that
when the legislature says negligence, they mean criminail

negilgence in these circumstances.

Ci

THE COURT: Well, does Gregory niean then: It
sald, we conclude that in the absence of legisiative
directions something greater than proof of simple negligence
should be required for conviction for driving while driver's
license is suspended.

ME. ADAMS: Well, in that -- in the DWI statute,
there is no specification of the required mens rea. And sc
they had to infer what the legislature wanted because of the
severe penalties, the ten day mandatory minimum, and the one
year loss of license under the -- the driving while license
suspended statute, the Court said simple negligence is not
enough. We're going to have to infer criminal negligence.

And they gave the clear impression that if the Court had --

or if the legislature had said that the mens rea for DWLS
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was Legligence as cpposed to criminal negligence that the
Court woul. have Liad abzolutely no discretion to do anything
other than uphold that statute. I am aware of no authoricy
which says that a person cannot he held criminally liable
under a negligence standard. And in fact LeFave in
Substantive Criminal Law specifically says that people can
be held criminally liable for a negligent standard. It's
rare -- I mean granted it's rare, usually under the common
law they call culpable negligence, which was

essentially standard. But they do recognice Tuhat

!in some circumstances a perscn can be held criminalily

liable --

THEE JLUURT: In Keynoils, was there anything in tuo

8

cfiniticn ¢f the commerciai fishing violation tiat he was
charged with that had the tTerm negiigent 1in it~?

ME. ADAMS: Ho, 1t was silent.

THE COURT: ©Okay. A&nd so in that case they saia
we determine that at least simple negligence has tc be
proved:

MR. ADAMS: Right; exactly.
THE COURT: And was the issue in that case whether

it should be criminally negligent or just negligent?

MR. ADAMS: They issue whether they should -- 1
think -- that case came before the provision of the criminail
code where we had a criminal standard. So the issue there
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was whethel it was negligence or recklessness.

THE COURT: That case came in 19¢l after we Laa a
criminal negligerice.

MR. COLE: The case on point is State versus
Septi. That's the one I wrote the brief for. It
specifically addresses that issue that was addressed in
dicta.

THE COURT: I am referring to Mr. Adams trial
menorandun where he is arguing this very issue, whether we
should use simpls nheylidgence or criminal negligence.

MF. ADAMS: Well, your Honor, in light of the
ianguage that says that iegisliative direction -- and we have
legislative directicn here that says neglidgence. And it
doesL U seen reasolab.c to infer that when the legislature
says negligence they actually mean criminal negligence.

This Ccurt -- the rules of statutory construction
reguire tihe Court To give -- or to accept the meaning of the
statute unless it is ambiguous. There is nothing ambiguous
about the word negligence.

THE COURT: How about in Gregory. What does the
DWLS statute say in terms of negligence?

MR. ADAMS: It's silent. See, that's why the
Court had to infer. The various District Courts around the
State were either using a criminal negligence standard or

recklessness standard under the DWLS, and in the Gregory
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case they used the criminal negligence standard and
defendant appealed, saying no, it's silent and the mens rea
sliould be recklessness, and the Court of Appeals said no,
criminal negligence is enough to convict this person. But
they specifically said negligence is not enough because of
severe penalties. And they went on to say without
legislative direction, negligence is not enough, so we infer

criminal negligence.

Here we have legislative direction. So it must be
negiilgence standard. And there is --
THE COUKT: Since the standard talks in terms of

just tie word negligence and not criminal negligence, you
dare saying that is legislative direction.
MEK. ADAMS: That's correct, yes. And there are

statutes which state that a person can be convicted with

)

criminal negligence. I believe that -- well, I can't cite
statute off the top of my head which contains the word,
criminal negligence, but there are plenty of them in Title
11 which state that the mens rea is criminal negligence.
And the legislature could have said criminal negligence.
Could have called it criminal negligent discharge of oil,
but they called it negligent discharge of oil.

MR. MADSON: Your Honor, on that point it is
unclear whether the legislature actually meant civil or

¢riminal negligence. But I don't think we can just take
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that one word cutl the context of the entire statute we're
Geadlng with here. If the Court looks at the criminal
penalties involved, they also use the term knowingly. That
is the term that is certainly also addressed by our crimina.i
code in this definition. They say if it is knowingly done,
discharged, knowingly discharged, it is a class a
misdemeanor. If it is done negligently, it is a class b.

It weould seem to me the legislature was looking at
the diffcerent mens rea reguirements. And 1t woulidn't nake
any sense to go from knowingly all the way down to civili

negl.gence and still have a penalty that is up to six months

s

in jail. I meean, thHele' s Quite a gap there betwsel a
knowingliy reguirement, which is a pretty sevele standaid o
prove, that somebody knowingly discharged a gquantity of ocil,

and all the way down tc a civil standard of just being

negligent. And yet the penalty involved 1is still a very

o
&3]

great one. It is still up to six nionths opposed to one
year.

Sc looking at it in context of what the
legislature was attempting to do, it seems to me that they
were inferring if not using the word, they were trying to
make it clear that criminal negligence must be the standardc.

And this is -- I just learned yesterday that the -

- and I was aware of the statute that is being introduced

down there, it's in Committee right now in Juneau, t<¢ up the
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peiialties for negligent discharge of ©il, or negligent
operation ¢f a tanker. It 's been modified now to try to
create a law which didn't exist before. We've argued
already. The legislature is now arguing with this trying to
come up with a law that covers this for the future,
negligent operation of a tanker.

It was the government's position there, the
State's position that the negligent requirement -- it just
said negligent as far as the statute is concerned, required
cririnal negligence. Now, I know that's in a differenc
context, but it's still in the same subject matter and the

State sScel.s Ll Le ONCe again taking a position elsewhere

ct

contrary tc what they are saying here.

THE COURT: Okay.

I don't have a lot of authority to go by on this
but it seems that the Title il deals in terms of criminally
negligent offenses. They use the term criminal negligence,
and then there's a definition of criminal negligence. This
is found in another title all together. And it deals in
terms of negligence. The legislature had intended it to be
criminal negligence, I think they would have used it. They
exhibited the ability to use it in Title 11, so why didn’'t
they in the statute at question here. I think that is --
the term negligent as used should be given its civil

meaning. And the Courts have given civil meanings to the
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Reynolds, and have discussed the difference between then il
Greyory.

In Gregory the law was silent on the terms, and
the Court held that because of the severe minimum penalti.-
for vioclation of the DWLS statute, the State had to prove
more than simple negligence. In this case, there's
direction and there are no severe minimum penalties that
exnist in the statute that I can sce.

S0 we're going to give instruction nunber 1% as
has been subnmitted.

(Pause.;

IR CCULT. vaenbes 20, Mr. HMadsorn, 1s there

Hro. NADSCZ0: Yes, thele 13, your Honor.
The State 1s totally wrong on thils one. What thney

y -
-

n

a

have done is combine reckiessness and negiigenlcc and

[
b

1

{8

1eY

I

applies egually. The tern reckless should not be in t
at ali. This i1s a negligence standard. In other words,
determine recklessness on the part of somebody, the State
has to prove that he actually knew of and consciously
disregarded a risk. And that requires then that he -- tha:
knowing his intelligence, his knowledge of the situation,
his background, all -- his education, all these things that

he knew of and disregarded, that's -- fortunately I weas
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proposing a construction that I was going to have in
hopefully today and certainly Monday to cover the same Thing
as far as recklessness is concerned.

Because there is a State decision on that, and
unfortunately I don't have it with me and I can't for the
life of me remember the name of it. But it's one I have
cited earlier in fact on this topic.

Secondly, if you're going to use this to
deteriilic hegligence it sliould judge his actions accorailg
¢ standards and care that a reasonabiy prudent person wWouad
€npLcy, not necessarily a tanker captain. That could be
arguvd undel the sane or similar circumstances. But I don't
think the tern, tankel captail, is necessary. That - Up to
argurment whether or not it was negligence or Lot in tihie same
or similar circumstances. But certainly recklessness
doszsn't belong in there.

MK. ADAMS: Your Honor, in drafting this
instruction I didn't mean to intend or we didn't intend that
this be used as a standard of conduct for what the
definition of recklessly negligent is. All this is designed
is to show what a reasonable person is. And in these
circumstances the reasonable person is the reasonably
prudent tanker captain. You can apply this instruction bachk
to the previous two in determining what a reasonable perscon

is.
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That's -- this is -- an instruction like this has
been used for ages as far as what a reasonabie person is,
and what a reasonable doctor is is what a reasonable doctor

is, and what a reasonable driver is is what a reasonable

driver is. And it wasn't designed to change the standard of
care. This is the definition of what as reasonable person
is.

THE COURT: Okay.
This night fit into a c¢ivil context, but I don't
believe it has any place in this case. 1Instruction nunber

20 as proposed by the State is, I believe, argunmentative,

[

and an improper comment on the evidence. I am going to --
will not be giving instiruction number 20.

Anything with number 21, Mr. Madson?

MK. MAaDSCli: No, your Honor, no problem.

THE COURT: Number 22, Mr. Madson?

MK. MADSOL: I am just checking to make sure they
are aii covered, youl Honor. It looks like it just tracks
the statutory language. No problem.

THE COURT: Number 257? -

MR. MADSON: No problem. That's correct.

Your Honor, could we take a short break? 1I've got
to run across the hall for a second.

THE COURT: We'll come back in about ten or

fifteen minutes.




20

21

22

23

24

25

THE CLERI: Please rise. This Court stands in

(A recess was taken from 10:22 o'clock a.m. untii
10:45 o'clock a.m.)

THE COURT: We'll go through a few more here anc
then we'll call it a day and come back on Monday when I can
give you a copy of the Court's proposed instructions.

We're on State's number 26.

lik. MAD3OL: That's all right, your Homcocr. 1 have

nc objection.

1
Q
o]
ct
la
ju]
0
ct

THE COURT: All right, now we're going to
State s number 27 and Defendant's number 4.

First, where did you get number 27, Mr. Adans:

ME. ADAMS: That is out of the standard Distric:t
Court DWI packet.

THE COURT: Okay.

That's verbatimn?

ME. ADAMS: That's verbatin, yes, sirt.

THE COUKRT: Okay.

Where did you get number 47?

MR. MADSON: Same place, your Honor. This is the
one that is given in every case in Fairbanks since I've been
here for 20 years. 1It's standard operating procedure to
give this instruction. I think it just does a better job

than 27 does.
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{Pause.,

THE COURT: But does the State have any objecticn
to number 4, Defendant's number 47

Mk. ADAMS: I think they both say essentially the
same thing.

THE COURT: Okay.

I'11 give instruction number 4 in place of number

(Pause. )

THE COURT: State's number 317

MF.. MADSCHN: UNo, ckjection, your Honor. Sorry; I
was daydreaming lere a second.

THE COURT: State's 327

ME. MADSON: The oLiy Question I had on that, that
modifies the definition, and I wasn't sure when that took
effect. I wanted to check that out. Because otherwise I
wouldn't have any objection if it was in effect at the time.

IMR. ADAMS: TYour Honor, the only thing that was
taken out of this definition from the statute is about the
wrongful abortion.

MR. MADSON: Let me say, it's okay for now, your
Honor, unless I find out for some reason that it simply
wasn't in effect at the time of the Valdez incident. I have
no reason to believe it wasn't. I just know it was modified

by A. Before the definition was just under B.
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THE CCURT: Okay.
Uniess I tieal differently from you, I'll ieave the
you tc let me know, it'll be given.
MK. MADSON: That's fine.

THE COURT: It looks to me, Mr. Madson, it's the

same as it's been for several years.

Number 337
MR. MADSON: Okay. That's no problem.

THE CCURT: Lumber 347 Other than the ternm

criminalilly negiigent, any objection to it?

okjection

negligent

ME. MALSCL: lic, your Henor. I wouldn't have any
anyway . 1l think my conceri would be that

Wwould be defined eisewhere anyway.

THE COURT: &A1l right. So 34 1is okay?

MEK. MADSCOHN: Yeah, it's okay.

THE COURT: 357

MR. MADSON: That's all right.

THE COURT: 377

MER. MADSOHN: That's all right. That's a pattern

instruction.

THE COURT: All right.

Some of the boilerplate instructions in the back I

have changed a little bit. I have put in a different order.

There were a few that were not given that should be given by

the Court.

When I give you the package I'll be asking you
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instructions you object to in the package and

if there are soune of those in the back you have problens

with we can deal with themn.

okay.

couple and scme of them are duplicitous.

on them somewhat.
Let's do number 38.
Mr. Adams,
law tc support such ali instructions
ME. ADAMS: Your Honoir, I

case, and the way

But for the most part,

I found it was 1 used West Law,

they 're

They're just out of order and I have consolidated a

So I have improved

do you have any statutory or any case

had this Scouth Dakota

printec

some 1nstructions about violation of a regulation as

evidence of recklessness and 1 camne

Mr. Madscn

it. And if

a case where a person parked a

it's
and just left it there and violated
road, at his trial for manslaughter
regarding those viclations of rules
were described.

My instruction here, what

draft instructions different than that.
discussion between Miss Henry and I,

would give an instruction of what the offenses,

was,

particular and the .04, and there's

because the one we're talking about,

up with that case. &na

described it &accurately

motor vehicle cn a road

a number of rules ci the
the jury was instructed
of the road. And they
1 propose tc do, is
Upon further

we decided that we

the

the

the pilotage regulation,
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those are evidence of -- can be used as evidence.
THE COURT: The Court did not take judicial notice
of the C-4 as you recall.
MKk. ADAMS: Then if the Court is going to refuse
to take judicial notice of the 0-4, then I suppose you are
not going to allow us to instruct the jury on that statute.

However, the would support our and Coast

Guard regulation 33 CFR 495. The Jjury has been informed of
th.et. And if they find that there was a viclation, and
that's & simple statute on a civil regulaticn, the persoLn
cunisunes alcohcel within four hours of assuning duties oo
board the vessel, he's 1 viziaticon of 1t.

And every sing.s tanker captain that came in hnere

+
(44

:stified that they were aware of that regulation.
Scrietliing that --

THE COURT: That's part of the evidence cn
recklessness is what you're asserting?

ME. ADAMS: That's correct.

THE COURT: And that's in evidence ai. ready,
isn't it?

MR. ADAMS: That's correct, yes.

THE COURT: 1Is there anything that would prevent
you from arguing that without this instruction?
MR. ADAMS: No. However, just based on that South

Dakota case, it's a new case, they found no error in
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instructing the jury in that manner. And we can argue
that, but based oun that case, 1 proposed the jury
instruction.

THE COURT: Okay. Why don't you go ahead and
propose the one Monday morning. Let me have it by no later
than Monday morning. It would be helpful to get it this
afternoon, but I understand it may be difficult.

MR. ADAMS: Well --

THE COURT: 1 thought you were going tc redrait an
instructicn®

MK. ADAMS: Tes, I am. But my gquestion is may 1
redraft an instructich fcr the pilotage viclation alsoc under
4¢ USC 850z, or are you limiting solely to the bottie to
throttle regulation:

THE COURT: I said you could redraft an
instruction. I didn 't say 1 would give it.

MR. ADAMS: I understand; I understand. kut are
you contemplating both the pilotage violation and the bottle
to throttle, or just sciely the bottle to throttie:

THE COURT: Mr. Adams, this is your instructions.
1 am not contemplating anything. We can argue that, but my
inclination is whenever you start commenting on an item of
evidence, you unfairly highlight that item and it may, in
the eyes of the jury, take on greater meaning than it

should. And I consider that as evidence, the four hour rule
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as evidence, and that's been admitted. And you are
certain.y entitled to argue that that goes to a perscn's
recklessness if he's going to violate a regulation. If the
jury finds that he drank, that's a regulation, you can argue
that, maybe effectively. I don't know. But to highlight
that one particular item of evidence in an instruction may
give undue influence to it, and that is what my concern is.
And I generally don't do that.

MIt. ADAMS: I'11 draft an additicnal instructicn
cn that, and I1'11 look for additional authority.

THE COURT: Okay.

How, is ithere goling to be any objecticon tco the
Court giving 1lesser included offenses to the DWI?

MR. ADAMS: 7Your Honor, our concern deais with the
word, driving, and it's reckless driving and negiigent
driving, and it's unclear whether that applies to a water
craft. I think that in the definition of operating =-- under
28.35.030 1t 1s called operate a water craft. And operate
is different than drive. Someone drives a car, a car has
tires. Or someone drives a snow machine.

THE COURT: Does the definition of reckless
driving or negligent driving contain the definition of a
motor vehicle or a water craft?

MR. MADSON: Well, there's two ways you can

approach this, your Honor, that say yes, it does.
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THE COUKT: What's the statute?

MADSOHi: Weil, I don't have it right in fronz

e
[y
sty

of me. That's one of the problems, I don't have it right
here.

THE COURT: No problem.

MR. MADSON: But in addition to that, under titlce
5, it certainly does. There reckless operation of a water

craft is covered, and it's a penalty. And it's a criminal

crime. ARG it's addressed in there under operaticn while
under the influence or while intoxicated. So there are
really two statutes saying the same thing. But if there is

any question whether or not you camn reckless.ly

o
o

negligently operate a water craft, the answer is in titie E.
It says —-- We already went thrcugh this on the preeiptiocn
thing, but the Court ruled that the State was not preenpied
from enforcing its state laws and regulations concerning
commercial watercrait, which this was. And under title 5,
then, it says for recreation or any other purpose, it is
illegal to operate either negligently or recklessly. And
then the next one is, while under the influence. So --

THE COURT: Well, let me ask Mr. Adams again. Is
there any objection to --

MR. ADAMS: Well, your Honor, this morning I
reviewed the reckless driving, negligent driving. I have an

objection based on the word driving. Driving has a meaning




20
21
22
23

24

. 35

70
of driving a car, driving a snow machine.

THE COUKT: So you are suggesting that it shouid
be operating a water craft? To the term operate a water
craft while -- recklessly or negligently, is that what
you're saying?

MR. ADAMS: Right. If my memory serves me
correctly, title 5, the definition of water craft,
specifically says for recreational purposes. It does not
say for other purposes. It says recreational purposes. it
has the language, used cor capable of being used as a means
of transportatio:n for recreational purposes. Title 5 dcoes
not apply tc a commercia. vessel. Therefore, we are looking
sciely at Title 2¢ --

THE CCURT: Are you saying that there is no such

crime as operating a commercial water craft negligentliy or

recklessly?
ME. ADAMS: I am not aware of, unless the crime of
reckless driving in Title 28 applies. Now, I have nct

looked real closely at Title 5 to see if that wouid apply.

I am just giving my memory of the definition of water craft.
I'll go back and look at Title 5 and see if it doesn't
apply. And if Mr. Madson is correct, then we're not going
to have an argument. Because if there is a statute against
reckless operating a water craft in Title 5, then that

applies. I'll take a look at it.
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Eut as far as my position now is that -- 1is that

driving neans to drive a land vehicle. Drive a snow machine

or drive an air boat on land.

MR. MADSON: Air boat?

THE COURT: You would concede an air boat would be

MK. ADAMS: Well, see, Mr. Madson is familiar wizh

that case where someone was driving an airboat on land and
he was convicted of driving while intoxicated fcr driving
his &air boat. He tried to go from the Cheena River up to a
bar in his airboat.

M. MADSON: And he darn near made it, 1 might
ada.

MFE. ADANMI: And he was convicted to driving
because he was on the rcad in his airboat. Sc this issue
has been approached before.

THE COUERT: Okay.

Well, why don 't we leave it until Monday morning.

Locking at defendant's number 2. The defendant
has already agreed on an elements instruction for operating
a water craft while intoxicated --

(Pause.)

-- under number 26 of the State's instructions.
am not sure I understand what number 2 is all about now.

MR. MADSON: That's not necessary any more, your

1
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THE COURT: Chay. liumber twce is withdrawn, then
Defendant's instruction number 16. Mr. Adams?
MR. ADAMS: No objection, your Homnor.
THE COURT: Okay.
That's about all we can go over right now. Whazt
I'1l do is I1I'll put together a package of ones the Court's
going to be proposing based on this hearing today and what

the Court wowid expect might occur. But I1'll lieave opel

room for argument on the ones we haven't discussed. We can

meetl back on Honday morning, at say, 9:00 o'clock. How's
that:

Is there anything eise We can do-?

MR . MADSOlI: The only thing I can think of, your
Honor, if the Court wants to set some time limits on
argument. That'l. be the next thing comes up. Give us so
idea of what to shoot for in terms of preparation.

THE COUERT: How much time are you going to need,
lir. Cole? Are you going to be breaking 1t up in any way,
are you going to handle both sides of this?

MR. COLE: I'm going to handle both sides.

THE COURT: How much time do you think you'll
need?

MR. COLE: Three, three and a half hours.

THE COURT: I'd like to do it in a day.

ke

or
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MR. COLE: ©OL, yes, my part's going tce be done.

THE COQUET: Is that going to be enough for you
two or three hours:

MR. MADSON: Well, if we say two or three hour

'

S.

If we say three hours each, I think we :zan do it in a day.

If we start looking at three and a half hours or longer,

then I don't know if any jury is going to sit there. I

wouldn't wish that on anybody, to listen to two lawyers
eight hours.

THE COULRZ: How nmuch time do you need?

ME. MaDSCli: I would say that three hours woul
the mininunm, and I would like to keep it at that.

THE COUKT: That would be the mnaximum, toc?

MK. MADSON: Maximum and minimum. It's going

take that long, and if 1'm exceeding that, then I am

probably going too far. Three hours would be my guess.

for

d Le

to

THE COURT: Well, 1f we get started at £:3C, which

we won't -- probably won't get started until 9:0C if we'

lucky. 9:00 until 12:00 will be three, an hour for lunc

Yo

h,

1:00, 1:00 until 4:00 is three more. Instructions is going

to last about an hour, they're so lengthy, it's 5:00
o'clock. That's stretching it. I don't mind deoing it,
three hours seems a little long to me for both of you.
I think that is an outside estimate, I imagine?

MR. COLE: That's an outside estimate.

but

But
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THE COURT: I generally don't restrict argument,
but we 11 restrict it this time to not more than three hours
in total for the State or the Defendant, and I'll let you
know i1f you're getting close to it.

Anything else we can do?

MR. MADSON: I don't think so.

MR. COLE: All we would ask is if maybe you could
keep the Courtroom open for a couple of minutes so we could
izoul at the exhibits.

THE COUERTZ: We require -- the will have
to stay here then.

i, CJLE: Well, at least sometime between now and
closing we wousd like to spend half an hour.

THE COURT: Why don't we do that when Scott gets
back here. He's much more familiar with the exhibits, and
then on Monday you all can make sure all the exhibits are in
and we can take that up on Monday some time.

Last chance.

Okay, we're 1in recess.

(Thereupon, at 11:06 o'clock a.m., the Court stood

in recess.)
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PROCEEDINGS
(Tape No. C-3684)

THE CLERK: Johnstone presiding is now in
session.

THE COURT: You may be seated. Thank you. I just
received a couple additional instructions. Why don't you
log these in, Scott, looks like they're originals from the
State.

MR. MADSON: Your Honor, I have something in
addition. It was filed this morning but I think it's --
what I did is, after the Court requested it have a
memorandum on proposed instructions and we've had a radical
change here. I think it certainly would require the Court
to consider our latest request.

THE COURT: Why don't you tell me what your latest
request is? Is it the request as of today now?

MR. MADSON: Yes. Yes. Your Honor, the Court
already has in its proposed instructions a lesser included
offense as a reckless driving and negligent driving under
DWI. 1In thinking about this, pondering it a little bit
more and looking at the cases involving lesser included
offenses in Alaska, it appeared to me that it was more
appropriate to put the lesser included offenses of reckless
driving and negligent driving as lesser included of

criminal mischief in the second degree.
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Now, on the surface that obviously sounds strange
because the elements are totally different. But on the
Alaska approach that's taken they don't take the elements
approach. And the Alaska cases all indicate you must look
to the facts and whether or not the facts and the evidence
justify the lesser included -- whether they fall within the
technical elements or not, so what we have here, and I
think I've pointed out in my memorandum, is essentially
that the jury, in finding -- in looking at the criminal
mischief case, has to find recklessness, obviously, and
they have to find then that there was the risk of damage to
property over $100,000.00 by widely dangerous means.

Now, the jury could easily -- and it was certainly
contested throughout this trial -- they could easily find
that there was no -- that the risk involved was not a
substantial one. But at the same time, in order to find
that the defendant acted recklessly, they have to find he
did so by the operation of a vessel.

Now, there's two statutes that come into play
here, and I've raised them both. One is under Title 5,
which is the -- that's watercraft, under that section, and
also then under Title 28. Either one applies but certainly
under Title 28, since under any definition or at least the
definition that's in our Title 28, motor vehicle statutes,

a vessel which is self-propelled is a motor vehicle; even
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though there is a second definition of watercraft it is
still a motor vehicle, and under the section called
"Driver," it means you either drive or that you have actual
physical control over that motor vehicle. The Court's
already found that Captain Hazelwood had actual physical
control, so what we have is a driver of a motor vehicle.
And that simply fits all the necessary requirements of a
lesser-included offense, so in summary, Your Honor, what
we're saying is that we're withdrawing our request that
reckless driving and negligent driving be lesser included
of DWI but that they be made lesser included offenses of
the felony charge.

THE COURT: Mr. Adams?

MR. ADAMS: Well, Your Honor, I haven't had time
to read Defendant's request in detail. I skimmed through
it. The State has no opposition to a lesser included
reckless driving or negligent driving to the DWI charge. I
think under Title 5, that's appropriate. However, as far
as the criminal mischief, again, I haven't had time to
really review the request but it seems like they're
completely different charges. One, we have criminal
mischief which involves recklessly creating a risk of
damage to property of another in excess of $100,000.00 and
a person who negligently drives or recklessly drives. If

the jury finds that the Defendant did anything reckless,
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then it's inconceivable that they could find him not guilty
of criminal mischief in the second degree. This Court can
rule as a matter of law for the purpose of these motions
that oil is a widely dangerous means, that property of
another was risked in excess of $100,000.00, so reckless
driving can't be a lesser included offense of the criminal
mischief. As far as negligent driving, again they're
comparing apples and oranges, and the elements are
different.

What the State would request is an opportunity to
review the Defendant's proposed instruction, review their
authority, and file something in writing later on this
afternoon. Right now, I'm not prepared to go forward on an
argument.

THE COURT: All right. Mr. Madson, will be
anything further on this issue?

MR. MADSON: Your Honor --

THE COURT: Just on this issue.

MR. MADSON: Yes, just on this issue, Your Honor.
I think there's only one case that needs to be reviewed and
it's already been quoted by the State and it's been quoted
by myself --

THE COURT: Komo.

MR. MADSON: -- and that's Komo, that's right.

And I think one needs to look very closely at the language
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in there of what the Court says is the test for a lesser
included offense. That's what caused me to rethink this
after rereading that case. It appeared to me quite clear
that -- and Mr. Adams is correct, it isn't -- but it's not
an elements approach. They very clearly take the approach
that you must look at the facts of a given case, and in the
interest of fairness and justice as to whether or not a
lesser included should be available to the Defendant, not
because the elements fit but because the facts fit. So I
would just urge the Court to look at that case once again
with our request in mind.

THE COURT: All right. I gave some thought to
this already. It was something I was wondering about over
the weekend and I saw counsel down here and you can infer
that I was doing about the same thing you were over the
weekend. I don't think I'll be doing this, Mr. Madson, and
the reason is I think that there's -- the criminal mischief
statute focuses on the risk that is created whereas the
other statute you're asking to be in lesser included focus
on the conduct, and I think even under the Coggin theory of
lesser included they would not be included offenses.

So my inclination is, and I'm going to -- as I
say, once again, it's not final but it's real close to
final; I'm going to do a little more research on it since

vou have requested this, but my inclination is that you
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negligent driving to the criminal mischief charge. They
will remain if you're asking for them to the DWI. I don't
know if you're -- assuming you don't get the lesser
includeds to the criminal mischief, did you want to
continue having them for the DWI?

MR. MADSON: No, Your Honor. We're putting it in
all or nothing here.

THE COURT: Okay.

MR. MADSON: We've discussed this at great length,
and I might add that =-- sorry, Your Honor -- might add that
we have certainly conferred with the Defendant because it's
ultimately his choice as to whether to ask for lesser
includeds or not, and it's our position that they really
belong under the criminal mischief and not the other.

THE COURT: Okay. Mr. Adams, since the State is
not requesting lesser includeds, I assume that they have no
objection to withdrawal of them to DWI.

MR. ADAMS: No, Your Honor.

THE COURT: Am I correct in that assumption?

MR. ADAMS: No objections, Your Honor, to withdraw
them.

THE COURT: Okay. Well, let's go on to matters we
can handle right now. The State has -- and let's go on the

State's newly proposed instructions. And for purposes of
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the record, I'll number one. The first one we'll talk
about is the instruction that starts out, "If you find that
the Defendant operated a watercraft while intoxicated,"
we'll number that State's Supp. Number 1.

MR. MADSON: What was that number, Your Honor?

THE COURT: Supplemental Number 1.

MR. MADSON: Oh, Supplemental 1, okay.

THE COURT: Okay, have you found the one I'm
talking about?

MR. MADSON: Yes.

THE COURT: Okay. Is there objection to that?

MR. MADSON: Yes, there is, Your Honor.

THE COURT: Okay, before you state your grounds I
want to make sure there was or was not objection. Mr.
Adams?

MR. ADAMS: Your Honor --

THE COURT: I read both cases, incidentally.

MR. ADAMS: The Komo and St. John case?

THE COURT: Uh-huh.

MR. ADAMS: All right. The only thing I'd like to
point out, Your Honor, is on page 113 of Komo, and that
case relied on St. John and quoted some language of the St.
John case, which talked about permissive inferences. When
the State is proving a DWI charge by use of reckless

conduct -- in essence, instead of relying on the .10 or




18

19

20

21

22

23

24

above theory, the State is saying, '"Defendant drove
recklessly.”" And under those circumstances the Court in
St. John was real clear that the State is entitled to an
instruction that the jury may infer that a person who is
driving while intoxicated is reckless.

THE COURT: Where does it say that?

MR. ADAMS: It says that on page 113.

THE COURT: Would you -- where it says the State's
entitled to the instruction? Whereabouts on that page?

MR. ADAMS: 1I'll read it, it's on the first full
paragraph of the right-hand --

THE COURT: Okay.

MR. ADAMS: =-- till the very last paragraph, which
starts about two-thirds of the way down. "Second, relying
on case law prohibiting the use of mandatory presumptions
in criminal cases" -- and it has a long string citation -~
"we held that the legal relationship between drunken
driving and recklessness should have been communicated to
the jury in the form of a permissive inference rather than
a mandatory presumption," and that is the instruction that
you've called State's Supplemental Number 1, that if the
Defendant -- if the jury finds that the Defendant operated
a watercraft while intoxicated, you may but are not
required to infer that the Defendant acted recklessly or

negligently.
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I believe in the St. John case the trial judge --
now looking on the left-hand column of page 113, last
partial paragraph, first sentence -- "in St. John, another
drunken driving manslaughter case, the trial judge
instructed the jury that it was required to find that the
Defendant acted recklessly if it found that he drove while
intoxicated.”" The Court said that as a matter of law the
St. John Court recognized that it was recklessness per se
to drive while intoxicated; however, relying in a number of
U.S. Supreme Court cases -- two, to be precise -- they said
that you can't instruct the jury about a mandatory
presumption. You take away their job, essentially.

THE COURT: I didn't read the cases you cited as
mandating the Court to -- giving the Court a mandate to
give a State's proposed instruction. I read the cases as a
conclusion by an Appellate Court that the Trial Court was
in error in giving a presumption instruction, and reversed
the Court for that. That was a defense issue, it wasn't a
State's request for instruction, it was Defendant's
objection to the State's request, and as I --

MR. ADAMS: Your Honor, excuse me, I don't mean to
imply that you have to do this. It's just a proposed
instruction and there is authority that if you gave that
proposed instruction, that would not be an error. And by

no means am I arguing that you have to give it; otherwise,
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it is error. This is a proposed instruction that would be
appropriate as matter of law pursuant to St. John. So it's
your discretion. However, we argue that it is appropriate.

THE COURT: Okay, I'm not ready to give it, Mr.
Adams. If we had lesser includeds of reckless operation of
a watercraft or a negligent operation of a watercraft, that
might be something I'd consider. However, they've been
withdrawn and for purpose of determining whether or not the
Defendant recklessly created a risk I think the issue is
different than the reckless conduct of the element on the
reckless operating of a watercraft, and I believe it is
permissive and I don't think it's error not to, and I think
it'd be argumentative, it might be improperly commenting on
the evidence or highlighting the evidence unnecessarily.
State's Supplemental will not be given.

State's Supplemental Number 2 starts out, "A Coast
Guard regulation prohibits ..." And I think we can deal
with that instruction together with the other two. The
other one starts out, "Coast Guard regulations prohibit an
individual," and the third one, "At the time of the
grounding of the Exxon Valdez," so they'll be State's
Supplemental 2, 3, and 4.

As I understand the regulations you're referring
to in the instructions are in evidence, is that correct,

Mr. Adams?
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MR. ADAMS: My notes are unclear about the one
about the .04 percent, the Coast Guard regulation. The
first one is clearly in evidence. You took judicial notice
of the four-hour requirement and that's in. That four-hour
requirement is in 33 CFR, Title 95.

THE COURT: And that was taken --

MR. ADAMS: That was taken judicial notice of. My
notes are unclear whether the .04 percent -- I don't think
it was, but I included that in the event that it was. I'm
not making representations one way or the other. That
instruction accurately outlines the law, again, in Title 95
of --

THE COURT: Why should I give State's Supplemental
Number 2, to start off with? What legal authority do you
have to give an instruction on a particular item of
evidence that's admitted? Why would I want to highlight
this item of evidence more than the testimony -- opinion
testimony given by experts that the Defendant operated
recklessly?

MR. ADAMS: Well, again, Your Honor, relying on
the Martin case from South Dakota, which I believe is a
December 1989 South Dakota Supreme Court case where the
Court gave an instruction where the last sentence was
identical to this sentence about violating a regulation and

it must emphasize that the regulation in South Dakota was
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not a criminal regulation, it was an infraction, a traffic
infraction, "If you park your vehicle on the side of the
road you have to have lights on it, you must park it off
the side of the road, if you don't" -- it was those type of
things where a person gets a ticket, two or three points on
his license, and the Court gave an instruction which said,
"This is what the infraction is," and in the last sentence,
"If you find beyond a reasonable doubt that the Defendant
viclated this regulation you may consider such violation
along with all other evidence, facts and circumstances to
determine whether or not the conduct and acts of the
Defendant were reckless or negligent."

Now, relying on the Martin case, this instruction
would be appropriate. And it doesn't highlight any other
evidence -- no, it does highlight this evidence because it
rises to the level of a violation of a regulation. The
putting of the vessel on auto pilot in Prince William Sound
is not being highlighted in the instruction because that
does not violate a regulation. It vioclates the Exxon
operation manual but it doesn't violate a regulation;
therefore, we're not proposing instruction. This rises to
a different level. This is more -- this is better evidence
of negligence, of recklessness.

Now, based on the Martin case, we propose this

jury instruction. 1It's, of course, left to your
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discretion. But there is authority for this instruction.

THE COURT: All right.

MR. ADAMS: Do you want me to continue with the --

THE COURT: Sure, let's do Supplemental Number 3.

MR. ADAMS: Well, my same arguments apply to that
one, that Coast Guard regulation -- if you do taken
judicial notice of that -- provides that a person cannot
operate a vessel other than a recreational vessel when the
individual has a blood alcohol concentration of .0 percent
by weight or greater. Now, again, evidence of that
violation is greater and it's entitled to more weight. The
jury is entitled to consider that as greater weight of
negligence or recklessness than some other violation or
some other piece of evidence of negligence or recklessness.

THE COURT: The statute that I -- the regulation I
recall that I did not take judicial notice of was a statute
that was couched in terms of .04 percent blood alcohol
being considered intoxication.

MR. ADAMS: That's correct, yes.

THE COURT: Now, is that the one you're referring
to?

MR. ADAMS: Yes, that's 33 CFR, Part 95, again.

THE COURT: Okay. And I don't have that right in
front of me but I think that it was couched in such terms

that in reading it if a person came to the conclusion that
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Captain Hazelwood had a .04 they would have to conclude he
was intoxicated.

MR. ADAMS: That's correct, yes.

THE COURT: Okay. Well, I'm standing by my
original ruling that that will not come in. It won't come
in either in the form of instructions or in taking judicial
notice of it.

MR. ADAMS: Going on to Supplement Number 4, which
raises some other issues, here about a month ago or three
weeks ago I found a motion for the Court to take judicial
notice of Prince William Sound pilotage law. On Friday,
the Court stated that you were not going to use the State's
jury instructions numbers 39 through 45, which were a
recitation of that law, on the ground that they were
argumentative. However, you still haven't ruled on whether
you're going to take judicial notice of the law, and the
law is represented by 46 U.S.C. 8502, which requires any
coastwide seagoing vessel in pilotage waters to be under
the direction and control of a licensed officer with
pilotage. That's clear as =-- and that is the law.

THE COURT: That's in evidence, isn't it?

MR. ADAMS: I'm not sure if it is or not. Have
you taken judicial notice of that?

THE COURT: Is the statute or regulation requiring

pilotage in evidence? I thought it was. I mean, listen, I
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don't know if it is or not; there's been so much evidence.
I would expect that in arguing this motion you know the
answer to that.

MR. ADAMS: That's what I requested the judicial
notice for if it's not. I'm not sure if it is. And the
purpose of my argument now is to delineate what Mr. Cole
can argue tomorrow as far as what are the Prince William
Sound pilotage laws and whether he can get up and say,
"This law -- the Court has taken judicial notice of this
law. This is what was required," and use
Lieutenant-Commander Falkenstein's chart that shows
pilotage, not-pilotage and go right down the line and see
that there was a violation.

THE COURT: Mr. Adams, did the Court take judicial
notice? Mr. Purden just shook his head. 1Is that to say we
have not taken judicial notice? Were we even asked to take
judicial notice of the pilotage and regulations?

MR. ADAMS: By my motion, yes. I mean, my motion
was --

THE COURT: The 21st of February.

MR. ADAMS: February 21.

THE COURT: And we haven't had a chance to rule on
this motion is what you're saying?

MR. ADAMS: That's correct, yes.

THE COURT: Let me take a look at this. Okay,
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specifically which statute or regulation do you wish the
Court to take judicial notice of?

MR. ADAMS: Well, Your Honor, the State would
reqguest the Court to take judicial notice first of 46
U.s.C. 8502.

THE COURT: And what else?

MR. ADAMS: 1In addition to that, the State
requests that you take judicial notice of Captain of Port
Order 1-80.

THE COURT: If I can find it here. Okay, next?

MR. ADAMS: And Commander McCall's September 1986
memorandum.

THE COURT: That's in evidence, isn't it?

MR. ADAMS: I believe so, but --

THE COURT: Okay.

MR. ADAMS: ~-- what it is Prince William Sound
pilotage law is an aggregate of those three things and they
all three have to be read together.

THE COURT: Well, my question is, it is in
evidence?

MR. ADAMS: Yes, it is in evidence.

THE COURT: And how about the Captain of the Port
Order 1-80, is that in evidence?

MR. ADAMS: No, it's not.

THE COURT: Was it offered in evidence at any
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time? What's the exhibit number, if it was?

MR. ADAMS: It wasn't offered, Your Honor. It was
marked but not offered.

Your Honor, the State's request --

THE COURT: Just a second. Do you have it in --
as marked?

MR. : I can probably get it.
(Inaudible.)

THE COURT: Do you have the number down of the --

MS. HENRY: No, I don't. My 1list doesn't go that
far.

THE COURT: We'll (inaudible). It would be
helpful if Mr. Cole were here to assist us on this. Is he
around someplace? It might be nice if he were here so he
would know what the Court's orders are if he's going to be
doing the arguing. Or --

MR. ADAMS: He is in his office.

THE COURT: Let's get him over here. He's going
to be arguing these instruction to the jury, isn't he?

MR. ADAMS: Yes.

THE COURT: OKkay. All right, so we have a
September 1986 letter in evidence, we don't have the
Captain of the Port Order in evidence, and we don't have
46-8502 in evidence, is that correct?

MS. HENRY: That's correct. That's my
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understanding.

THE COURT: All right. So your request, as I
understand, you want the Court to take judicial notice of
those three items?

MR. ADAMS: That's correct, yes.

THE COURT: Okay. Mr. Madson? This is timely
made, by the way, Mr. Madson. It has not been ruled on by
the Court on the February 21lst request.

MR. MADSON: I wasn't going to argue that, Your
Honor. Essentially what I'm going to say -- let's start
back at the beginning, and ask the question why this
particular instruction, or this Supplemental Number 4 and
Number 2, should be given at all. Or Number 3, for that
matter, and, of course, I think that one's pretty well been
covered because the Court did not take judicial notice of
that .04, but let's go back to the only authority the State
has cited for this proposition which again is a single
jurisdiction in South Dakota, and there at least, at the
very least, the bottom line there was the Court said that
these instructions that give particular emphasis to certain
operating rules of the road --

THE COURT: Let's get back on track. The question
is should we take judicial notice under Evidence Rule 201
and 202 and 203 of 46-8502 and Cavntain of the Port Order

1-80.
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MR. MADSON: Well, I don't think the Court can
stop there. That's the problem. This opens up a door --
you know --

THE COURT: OKkay, let me --

MR. MADSON: -- we could take judicial notice of
it --

THE COURT: Okay, let's start over again. Ms.
Henry, we do have admitted 46 U.S.C. 8502. 1It's Exhibit
107. Exhibit 108, contrary to your statement, the Captain

of the Port Order, was not admitted nor offered. So, we

have two out of the three offered, the 1986 letter admitted

and the 46 U.S.C. 8502. We're now talking about the
Captain of the Port Order 1-80 only at this time.

MR. MADSON: I thought that one was -- it was
offered before or not offered?

THE COURT: Not admitted nor offered.

THE CLERK: That I know of, ves.

THE COURT: This is according to Mr. Purden, our
in-court deputy here.

MR. MADSON: Well, the problem --

THE COURT: He says that the U.S.C. section
exhibit is 107 and it was admitted.

MR. MADSON: Okay. The problem with the 1-80,
Captain of the Port Order, is you can't stop there, Your

Honor. You can take judicial notice -- I think the Court

e I B A ¢
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has to take judicial notice of 33 C.F.R. Captain of the
Port Orders and Waivers. 1In other words, the Secretary of
Department of Transportation did not set up Prince wWilliam
Sound for special pilot endorsements or anything. The
Coast Guard did that. They also allowed Captain of the
Port to do this and also issue waivers. That goes to --
that simply at one time, if I'm thinking correctly, the
1-80 is the one for daylight passage. And then the problem
is after that, McCall did an internal memo -- that's the
one that hasn't been offered in evidence -- in September of
1986. That one broadened the daylight passage to include
night. Then we have the Ellamar letter. See, all these
things kind of fit in there and I think the Court --

THE COURT: The Ellamar letter is in evidence.

MR. MADSON: Yes, that's all in evidence, so the
Court has taken judicial notice of the statute. I don't
have any problem with that. That's in there. And it can
be argued. I think everyone can argue. You've heard, you
know, a week of testimony if not more about what does this
mean, you know, what does pilotage mean and whether or not
it was violated or not, but to emphasize this as evidence
of recklessness when we have all these contrasting views of
pilotage and contrasting letters, memorandums, and
everything else, it simply plays a much greater role than

necessary in this whole case.
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I don't have any argument with the State being
able to use that statute, because the key words there were
direction and control, and what does that mean. And we've
heard all kinds of varying testimony about when it's
necessary and when it isn't. And secondly, the importance
of this is just way, way over-extended here. 1It's a
$500.00 civil fine for the statute. I mean, that's like
the administrative regulations for the Coast Guard, you
know, that's all they can do is say, "Well, we may take
action on your license," under Supplemental 2 or 3, but to
give these things the importance, to say you violate these,
you make this quantum leap and say, "This is recklessness
under our state statute," 1is just -- it's beyond me.

So, in other words, I don't have any problem --
the Court has already had that in evidence, 46-8502, and I
think we are free to argue the meaning of that in the
context of this case.

THE COURT: My specific gquestion was do you have
any objection to the Court taking judicial notice of the
Captain of the Port Order 1-807

MR. MADSON: Yes.

THE COURT: Okay, that's what we're talking about.

MR. MADSON: Yes, okay. I do, because you can't
limit it to just that.

THE COURT: But we have in evidence 46-8502 and we
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have the September 1986 letter in evidence, and in order to
get this in evidence, the Court's being requested to take
judicial notice of it so it can be argued. That's what the
purpose of this is.

MR. MADSON: Your Honor --

THE COURT: I'm not dealing with the instruction.

MR. MADSON: Right. But let me just ask the
Court, you said the internal -- that September '86, is that
in evidence? I don't believe it is. That's why I'm
wondering.

THE COURT: I think he said it was.

THE CLERK: Which one? Was that that 85 --

MR. MADSON: Not 180, dash-80, but memorandum from
McCall dated September '86.

THE COURT: What is the Ellamar letter dated?

MR. : Your Honor, if I may, the Ellamar
letter is September 19, 1986. The internal memo that we're
talking about is September 3rd, 1986.

MR. MADSON: They're two different things.

MR. : I think that was offered but
wasn't admitted.

THE COURT: Have a seat, Mr. Cole. You can
participate in this. Okay, Mr. Adams, you've asked the
memorandum, the last page, it says, "This Court should

therefore take judicial notice of the Prince wWilliam Sound
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pilotage law applicable to Coast Guard officials which was
in effect when the Exxon Valdez grounded. That law is
represented at 46 U.S.C. 8502." That's in evidence.
"Together with the procedures set forth in Captain of the
Port Order 1-80." That's going to be taken judicial notice
of in a moment. "And Commander McCall's September 1986
memorandum of procedures which were in place with only
minor changes for over nine years prior to the grounding.”

Now, if that's what you want, this Court will take
judicial notice of that and that'll come in evidence as
having been taken judicial notice of.

MR. ADAMS: Thank you.

THE COURT: And that's what you want, isn't it,
the 1986 letter from -- 1986 memorandum =--

MR. MADSON: Oh. No.

THE COURT: -- Commander McCall?

MR. MADSON: Your Honor, that was an internal
memo. Nobody ever saw that except the Coast Guard. You
know.

THE COURT: Okay, it's not one that was
disseminated to the --

MR. MADSON: No, the Ellamar letter is a different
one. That's already in evidence.

THE COURT: Oh, yes.

MR. MADSON: That's Exhibit B, Defendant's
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Exhibit B is the Ellamar letter.

THE COURT: Was there an offer of the 1986
memorandum in evidence? I thought it was offered and
rejected.

MR. MADSON: I think that's correct.

MR. ADAMS: I think it was -- it was never

offered, Your Honor. It was marked. Again, the letter

itself --

THE CLERK: I'm not sure of the number of that one
(inaudible).

THE COURT: What's the number of it, Mr. Adams?

MS. HENRY: It should be the one right after the
1-80.

THE COURT: My recollection is that the Ellamar
letter came in, letter came in. The memorandum,

there was an objection to and the Court ruled against
admissibility on hearsay grounds. That's my recollection,
and I don't remember what exhibit it was. It may be, since
you're asking for it, vou can give us some clues on what
exhibit you're talking about. Did you find an exhibit for
it?

MS. HENRY: Your Honor, if I recall when those
were marked, we thought we were going to mark the third one
too. Apparently, we did not. It would have been the next

in order, so since it apparently was not marked we did not
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have it marked nor did we offer it. But as to the third
one, the 1-80 was marked. We did not offer it.

THE COURT: I clearly recall talking about this in
this case, the 1986 internal memorandum. Mr. Cole, don't
you remember that?

MR. COLE: Yes, I remember that, Judge.

THE COURT: And do you remember the Court
rejecting the the submission?

MR. COLE: Yes, I remember that.

THE COURT: Okay. The Court will not be taking
judicial notice of that internal memorandum. That is not a
proclamation of law, as the Rule 200 series refers to.
I've already ruled on its admissibility and there's no
reason to take it under advisement any further, so your
reguest to take judicial notice of that document is
denied. I am going to take judicial notice of Captain of
the Port Order 1-80. It will come into evidence, if you
will get us an exhibit that's properly marked, it will be
admitted, if we don't have one already.

MS. HENRY: It's been marked as 118.

THE COURT: 1I'll leave that up to you, Mr. --
before you can argue, it has to come in evidence. Pardon?

MS. HENRY: 1It's been marked as 118. Plaintiff's
118.

THE CLERK: I think it's 108.
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THE COURT: 118, that doesn't sound right to me.

THE CLERK: No, the Captain of the Port Order 1-80
is Exhibit -- State's 108.

THE COURT: 108.

MS. HENRY: 108, I'm sorry.

THE COURT: Okay, 108 is admitted.

(State's Exhibit 108,
previously marked, was
received in evidence.)

THE COURT: Okay, now let's talk about the
instructions based on these regulations. Do you wish to be
heard any further, Mr. Adams, on the instructions? That
would be State Supplemental Number 2, which I've denied.

We don't need to discuss it any more. State's Number 3 and
Number 4.

MR. ADAMS: You have denied Number 2, Your Honor?

THE COURT: That's correct. 1I've already ruled --

MR. ADAMS: Nothing further.

THE COURT: -- that that was not admissible in
evidende, that regulation was not admissible in evidence.

MR. ADAMS: Oh, that was Number 3, the one that
was not admissible in evidence.

THE COURT: Oh, let me see. Let me see Number 2.
I'm sorry. That's the one with four hours -- this is the

one with four hours? Okay, Number 3 is not going to be
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given.

MR. ADAMS: Number 4, Your Honor, just that
instruction, again summarizes what the law was in effect at
the time to coastwise tankers, pilotage tankers and, again,
it is law that that was what the pilotage tankers were
required to follow. They are certainly going to argue that
the Ellamar letter somehow waived it even though the first
two sentences of Ellamar clearly discuss non-pilotage
tankers and Captain Martineau specifically admitted that it
applied only to non-pilotage tankers. They're entitled to
argue that. However, this again rises to the level of a
regulation or it is a law that the Captain of the Port has
authority to issue.

THE COURT: 1Is there a regulation in evidence that
relates to this four-hour limitation?

MR. COLE: The four-hour limitation, yes. You
took judicial notice of the four-hour limitation. And now,
that's Number 2, and Number 4 goes to the pilotage law.

MR. : Your Honor, I'm not so sure that
judicial notice was taken on that four-hour -- I'd have to
look back and think about that, but I don't believe so.

THE COURT: Why don't you see what it was,
(inaudible) four hours. Mr. Cole, did you --

MR. : Yes, you took judicial notice of

it. That's my understanding. I'm trying to remember who
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it was through.

THE COURT: What's the statutory citation for
that?

MR. ADAMS: 1It's 33 CFR 95, I can give you the
exact cite. 33 CFR, Section 95.045.

THE COURT: Seems to me we did take judicial
notice of that. Was there an exhibit marked?

MR. ADAMS: Yes. There is an exhibit marked.

THE COURT: Why don't you come up here and see if
you can help Mr. Purden find it.

MR. : It might be Number 33 (inaudible)
Coast Guard regulation --

MR. : Is that (inaudible)?

THE COURT: Exhibit Number 33.

MR. : Yes, that's it.

THE COURT: Exhibit Number 33? Why don't you see
if you can find it over there?

MR. : I did not, it's not (inaudible)
right now.

THE COURT: 1It's not admitted --

MR. : (Inaudible.)

THE COURT: Did the Court take judicial notice of
it?

MR. MADSON: It wasn't admitted. I don't believe

the Court did.
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MR. ADAMS: Well, there's two sections that were
in that. One of them dealt with --

THE COURT: Let's get the exhibit so we can look
at the exhibits. Exhibit 33 is the document that the Court
did not take judicial notice of, Mr. Cole, Mr. Adams.
That's the one that I did not take judicial notice of.

It's the one that talks about an individual is intoxicated
when he has the blood alcohol at 10 percent or .04. This
was offered and it was rejected by the Court, Exhibit 33.

MR. ADAMS: Do you mind if I look at this?

THE COURT: No, go ahead.

MR. ADAMS: Judge, this also contains the 905-045
four-hour, and that's the part that I think that you took
judicial notice of. There's a second -- a third page,

95 045. I know you're right on the first part as far as
the .04 because I remember that discussion with Mr. Proudie
and Mr. Madson, but my recollection is that when we talked
about the four-hour limit, that that was admitted and it
was in one of the witnesses that -- it may have been -- I
believe it was one of the crew members when we were talking
about the alcohol policies for drinking.

THE COURT: So you're requesting the Court to take
notice of 3395 0452

MR. ADAMS: Yes.

THE COURT: Mr. Madson? That's -- you know the
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regulation, I take it. You don't need --

MR. MADSON: Yes, I do, Your Honor. Well, there
was testimony about it. My recollection was, while there
was testimony, the Court did not take judicial notice of
that. That's how I remember what happened. Aand, of
course, just because there's testimony doesn't mean that
the Court can take judicial notice of a particular Coast
Guard regulation.

THE COURT: There's a request now. There was not
a request and there is a request now and there was
testimony, I remember the testimony, at least.

MR. MADSON: Well, I would object to that, Your
Honor. I don't believe the Court should take judicial
notice of that. You know, one thing is that it kind of
lulls us into a sense of false security when the Court
makes a certain ruling and then we go on and don't maybe
cross-examine witnesses and do certain things, and then
after the case is all over then they come and say, '"Well,
now we want you to take judicial notice."

THE COURT: All right, the Court will take
judicial notice of 3395.045(a), (b), (¢), and (d). And
we'll have to have this -- Exhibit Number 33 consists of
three pages. The portion of 33 which the Court rejected,
which was a standard of intoxication -- 3395.020 -- is on a

separate page from the Section 3395.045. Would counsel
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have any objection to separating those two and making a
separate exhibit of the latter?

MR. MADSON: Well, I would have to look at it,
Your Honor, but I would just say that the section the Court
is over our objection taking judicial notice of should be
the only one that goes in. Nothing else.

MR. ADAMS: We have no objection to that, Your
Honor.

THE COURT: Okay. Then why don't you go ahead and
get a copy made of just that section, pass it by Mr.
Madson, just of 95.045. You can blank out the rest of the
-- and that will be Exhibit -- what number should we make
that now?

THE CLERK: 180.

THE COURT: Sure? 180. Okay, 180. 1It'll be
Exhibit 180, it's admitted.

(State's Exhibit 180 was
marked for identification and
received in evidence.)

THE COURT: All right, the Court will not be
giving State's proposal -- Supplemental Number 2 nor
State's Supplemental Number 4, for reasons similar to the
reason -- not given the package requested earlier by the
State, that they're argumentative, that they're unduly

commenting on a particular item of the evidence,
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highlighting unnecessarily.

Okay, I gave counsel a numbered copy of the
Court's proposed instructions. They're not in final form
yet, but they're getting closer. I numbered them so we'll
have a reference point to discuss them. I have an
unnumbered copy which we'll be using eventually here for
final numbering. Let's start with the Defendant. Any
objection to the Court's proposed instructions?

MR. MADSON: Which one, Your Honor?

THE COURT: Any objection to the Court's proposed
instructions? That's the package of instructions --

MR. MADSON: Oh, yes, ves, I do.

THE COURT: -- I gave you on Friday. You can
start out with the number that you're referring to and
we'll discuss the ...

MR. MADSON: Right. Perhaps the Court could refer
to my written memorandum that is filed today, but start
with the --

THE COURT: Yes, I have that.

MR. MADSON: ~- Instruction Number 30. That's the
negligence discharge one.

THE COURT: Okay. So up to Number 30, there is no
objection?

MR. MADSON: I believe the only thing I did is

talk about lesser includeds in that.
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THE COURT: Okay.

MR. MADSON: Yes.

THE COURT: 1I'll be pulling out the lesser
includeds so we don't need to discuss the lesser includeds
and there'll be no verdict formed for the lesser includeds
and there'll be no transition instructions to the lesser
includeds. Any definitional instructions that pertain just
to the lesser includeds will be eliminated as well. So
Number 30.

MR. MADSON: Okay, Number 30, as the Court can see
by my memorandum, what I propose doing is changing that one
to insert a third -- you've got a first paragraph, second
paragraph, and third, and that should read that, "Third,
that the negligence of Captain Hazelwood was the legal
cause of the discharge of o0il," and then I have two
proposed instructions, Number 22 and Number 23, and they
define legal cause and superceding cause, and the reason I
requested those, Your Honor, was after the Court indicated
last Friday it was going to give the civil standard of
negligence it seemed only fair and only proper that if the
civil standard is going to be applied to Captain Hazelwood,
that he should be entitled to the defenses of a civil
standard and that includes superceding cause and proximate
or legal cause, and so those two instructions I think would

be appropriate.
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THE COURT: Let's go over the instruction --
proposed Instruction number 24 by the Defendant in lieu of
Instruction number 30. And we would add the final two
paragraphs to any instruction, those bottom two paragraphs
in Instruction number 30.

So do you object to Number 24 in lieu of Number
30?

MR. ADAMS: Yes, Your Honor. This is not a civil
case. And the standard of negligence that we're using is
not a civil standard of negligence. We're using the
criminal standard of simple negligence. 1It's not used
often. However, it is used in negligent driving, it's used
in fishery cases, and it's going to be used in this case.
Therefore, the only causation questions are criminal
causation questions. And what Mr. Madson is trying to do
here is argue that because we're using a definition of
negligence that is used in civil cases, that automatically
this is a civil case. But that's not the case. And I
believe that the Wren case -- Wren versus State,

establishes the proximate cause and that is Number 34,

which you're using, and that is not necessary for the

Defendant's actions or inactions in this case to be the
sole proximate cause for the risks that were created in
this case, so on.

The other case that talks about intervening causes
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-- Krusmider, you're familiar with that one. That's
equally applicable to a case where the State -- where the
Court's going to be using a negligence standard, a mental
state, and that essentially goes along with that
instruction right there. And we don't need to get into the
issues of proximate cause, superceding cause, and
intervening -- (inaudible) have restatement of tort section
404 and 402(b) in here for the rest of the week, we could
be arguing about that. This is not a civil case. This is
a criminal case.

THE COURT: Do you think that there should be some
language regarding substantial factor? Causation is
generally defined in terms of being a substantial factor
and bringing about the outcome, and that was not proposed
by the State. Do you think that would be appropriate?

MR. ADAMS: No, Your Honor.

THE COURT: You do not think --

MR. ADAMS: If the instruction that we use for
causation comes from a criminal case and talks about
criminal causation, then we're not going to have an
objection to it. If we start talking about restatement of
torts and the Alaska Supreme Court definitions of
intervening, superceding cause, we're going to be getting
into a quagmire.

THE COURT: Well, did you track the pattern
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instruction with this proposed Number 34?2

MR. ADAMS: This proposed Number 34 came out of
Wren versus State, and that's how we got that instruction.
That's W-r-e-n.

THE COURT: David, would you go get the Pattern of
Jury Instructions for Criminal Cases, please. Let's go on
to the next cobjection. We'll come back to this one.

MR. MADSON: Yes. Your Honor, there's -- let me
look and see here. My requested Number 21, which has to do
-- I'm trying to find it in the Court's numbered ones.

THE COURT: We are now going on the Court's
proposed instructions, so when you come to one that you
object to, let me know.

MR. MADSON: That's what I'm looking for right
now, Your Honor. And for the life of me I can't seem to
find it.

THE COURT: You may not have it.

MR. MADSON: It very well might not be in there.
That's the problem, I think.

THE COURT: Okay, Number 38 may be.

MR. MADSON: Yes, I would either have a separate
one or add my requested Number 21 right after the first

paragraph of the Court's Number 38, where operate a

watercraft means to navigate or use.

THE COURT: Where did you get this proposed
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Instruction Number 21, Mr. Madson?

MR. MADSON: This came from actual physical
control and the definition, Your Honor, under Department of
Public Safety versus Connelly and the are Jacobson
and --

THE COURT: What are the citations to that?

MR. MADSON: 1It's in my memorandum where that came
from. 1It's 754 P2, 234, Lathen versus State; 707 P2, 941,
and Jacobson versus State, 551 P2, 935.

THE COURT: Are these the last of the cases?

MR. MADSON: Yes. And what they did in Connelly,
and this is exactly where it came from, in a footnote -- I
believe it's -- yes, footnote 4 on page 235, in Connelly --
the State Supreme Court quoted the Montana Supreme Court
case, the definition of actual physical control, and that's
the precise wording that I took from there. They
apparently cite it with approval. They indicated that
that's what Montana meant, and I think it's necessary to
put this in the proper focus.

THE COURT: Mr. Adams. I understand that operate
a watercraft is defined by our statute, and the cases that
are cited by the State go to driving motor vehicles, cars,
and they're not exactly the same. However, I want to find
out for sure that if you really object to that statute

being given -- that instruction. The term "operating a




20

21

22

23

24

25

39
watercraft means exercise of actual physical control over
watercraft," actual physical control means "existing or
present bodily restraint, directing influence, domination,
or regulation."

MR. ADAMS: Your Honor, I believe Mr. Cole is
going to argue this.

MR. COLE: Judge, I just think the term "actual
physical control" in the sense of operating a watercraft is
misleading. That's not what happens on the bridge of a
tanker. The captain doesn't have actual physical control.
The other part of the sentence, if you take away "actual
physical contrel," I don't have any problem with, you know,
"present bodily restraint, directing influence, domination
or regulation," but "actual physical control" is -- it
doesn't take into consideration the difference between
operating a motor vehicle and the operations behind the
navigation of a tanker. A captain doesn't go up and take
actual physical control of the throttle except in very rare
circumstances, and very rarely does he ever take the helm.
And so if you put the words, "actual physical control" in
there, the problem that you have is that you confuse the
jury. And it's not in accordance with what they've heard
six weeks of testimony, that here's the captain, he's
responsible, he's the person at the con, they are the one
that guide and direct this vessel. Then it's got to

confuse
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them. And under -- the term, "actual physical control,"
unless we prove some time in the course of this trial that
Captain Hazelwood had actually touched the wheel during the
time that we're alleging he was intoxicated, that's a
directed verdict.

THE COURT: No, Mr. Cole, that's why the
definition says, "actual physical control means." That's
the whole purpose of this instruction, to define what
"actual physical control" means. It means existing or
present bodily restraint, directing influence, domination
or regulation. It would seem to me that would be your
theory of the case, that when the captain is below, if he
is still directing influence, domination or regulating the
navigation or the use of that vessel, he would be in actual
physical control.

MR. COLE: The only thing that I have a problem
with in this instruction is the words "actual physical" --
it if's changed to "the term term 'operating a watercraft'
means exercise of control over the watercraft. Control
means existing present bodily restraint, directing
influence, domination or regulation." I think that more
accurately reflects what goeé on on the bridge of a vessel.

THE COURT: So they would have two definitions of
operating a watercraft, the statutory definition and this

definition. That's going to be difficult, Mr. Madson. I'm
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going to give the statutory definition, that's a given, so
how do we cure both of your problems here?

MR. MADSON: Well, Your Honor, you know, I didn't
make these statutes. I mean, I can only go by what they
say drive or operate --

THE COURT: Well, I'm going to give the statute --

MR. MADSON: -- drive or operate definition under
Title 28 says "actual physical control or drive."

THE COURT: Well, Mr. Madson, operate a watercraft
is a statutory definition.

MR. MADSON: I agree.

THE COURT: And that's defining operation of a
watercraft, which is what we're dealing with here and not a
motor vehicle, so I'm going to give the statutory
definition and if we can somehow combine both of your areas
of concern here into a continuing definition, I'1ll do
that. Otherwise, it's going to be just like it's given. I
think Mr. Cole has a legitimate concern, that perhaps the
jury is not going to know what operate a watercraft means
here. You might be able to argue that he was down below,
he wasn't using or navigating the vessel, he was down
below, but with yours it might give them the way to find
that he was.

MR. MADSON: There should be no distinction

between a boat and a car or a bus as far as the danger to
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the public is concerned. It is the person that is
directing the controlled influence of that vehicle that is
the cause for the legislature to come around and say, "This
is a crime." Now, if the Court just reads this definition
of a watercraft, "to navigate or use a vessel capable of
being used as a means of transportation on water," that
covers everybody. I mean, if I want to hire someone to
take me from place to place, I'm using one. The jury's
going to be totally confused about that. Or navigate.

Does that mean the guy that's sitting there on the chart,
just taking fixes? There has to be something else here to
show that the person that has dominating or influencing and
controlling and the actual physical control is what the
state law seems to require. And I don't think they made a
distinction between the two, so I think it should be given
as I've proposed and I don't know what more I can say about
it.

MR. COLE: Judge, I have another solution to help
you. What if you used the following. You say the term "to
navigate or use a watercraft means to exercise control over
the watercraft. Control means to present bodily restraint,
directing influence, domination or regulation on the
vessel."

THE COURT: Okay, I propose this, a middle

paragraph between the two, the phrase, quote, "'navigate or
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use a vessel,' end quote, means existing or present bodily
restraint, directing influence, domination or regulation of
the vessel."

MR. COLE: We have no objection.

MR. MADSON: Would you read that again, Your
Honor? I may not have got it all.

THE COURT: 1It'd be a middle paragraph.

MR. MADSON: This is Instruction 38 now?

THE COURT: Yes, it would be in the middle,
between the two paragraphs in Instruction 38. The new
paragraph would read as follows, "The phrase, quote,
'navigate or use a vessel,' end quote, means existing or
present bodily restraint, directing influence, domination
Or regulation of the vessel."

MR. MADSON: That sounds pretty much like what I
was requesting if I'm hearing you correctly, so ... If I'm
correct in the way I perceive it, I guess I wouldn't have
any objection, Your Honor.

THE COURT: Okay. I'll be giving you that middle
paragraph. So that takes care of the definitional problem.

Let's go to the next objection that you have to
the Court's instructions, and anything you would like to
Pave in place. '

MR. MADSON: I think that might cover it, Your

Honor. I believe that's pretty much it.
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THE COURT: Okay. Let me get into the Alaska
Pattern Jury Instructions for causation.

MR. MADSON: Oh, there's one other one that Mr.
Adams gave me and then I was going to request to be given
too, so there's no problem on it. The Court, I think, has
it up there. That's the one on separate crimes, counts.

THE COURT: That should be in there already.
Isn't it in the proposed jury instructions?

MR. MADSON: I didn't see it. Maybe --

THE COURT: It should be right before the
indictment instruction. Number 19.

MR. MADSON: Yes, you're right.

THE COURT: Let me just see if I can find
causation here. Well, I can't find the causation section
right now.

MR. COLE: Judge, my understanding is that there's
not a causation in the thing. I would refer you -- maybe
there's a couple sources in the last trial that you and I
did. We had the David Williams murder trial, and we gave
an instruction to the jury on this same thing. I would
agree that, as I remember, in criminal law the defendant
has to be -- doesn't have to be the sole proximate cause,
he has to be a cause, and I believe you're correct that in
some fashion I've seen language, because he not only has to

be a cause, but he has to be a substantial cause. And I
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can't remember where I've seen that, but you're right.

THE COURT: David, why don't you see if we can
scratch that up from the David Williams instruction. We'll
come back to that in a moment.

Okay, now we'll go to the State's objections to
the Court's proposed instructions.

MR. MADSON: Your Honor, just to make sure, I know
this happened the other day, last Friday, but on 35 I just
want to make sure that there was an objection to that
instruction. I'm quite sure that happened before.

THE COURT: You were going to come up with
something on that.

MR. MADSON: No, not that one. That one's not the
-- there was another one that I found -- that was a
physical injury one?

THE COURT: Okay, no that's --

MR. MADSON: Yes, and I did not. That's correct.
So I have no objection, the physical injury =-- or serious
physical injury definition, rather. But I did last Friday
object to this, the last sentence.

THE COURT: Frankly, I don't like this
instruction, counsel. Number 35. I told you that I was
waiting for Mr. Madson to come with a different approach to
it, and I was concerned that he might, if we didn't include

that, he might argue that since 0il spill is not included
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is the definition it is therefore not a widely dangerous
means. And I have a little concern about that. I'd like
to find some way that would address that concern. Maybe
you can give me a suggestion here. I don't like the
statement, "An o0il spill may be considered a widely
dangerous means." 1It's certainly permissive, but it seemed
to me to be a comment on the evidence.

MR. COLE: Judge, Mr. Madson agreed not to argue
that because it's not in there it can't be won. I don't
have any problem with that. But if he's going to argue
that, I think that under Evidence Rule 303 and in -- you're
not putting in a presumption at all. All that you're
saying, indicating, is that they can consider that by using
the word "may." 1It's not creating an inference, it's not
creating a presumption. All it is indicating is that this
is not limited by what is actually in the instruction.

THE COURT: And that was my conclusion in an
earlier pretrial hearing, that the language did not
prohibit the jury from considering an oil spill being a
widely dangerous means. I'm wondering if there's some
other way we can handle this language, though.

MR. MADSON: Your Honor --

THE COURT: It seems to be pretty directive. Even
though it says "may," it seems to point something out. All

they have to do is find an oil spill, and that's not
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enough.

MR. MADSON: Your Honor, I didn't mean to
interrupt, but if I just want to comment on some of the
evidence -- remember, I objected to some of the evidence
coming in, especially the Fish and Wildlife officer that
testified about dead birds and things like that, and I said
it was totally irrelevant to this and I recall Ms. Henry
said the relevance was it goes to show that an oil spill
was a poison within this definition. And I think it's
arguable and I think that's one of the elements the jury
has to find, and I think the State can argue it and I think
I can argue it, as to whether or not it fits this
definition.

MR. COLE: The only other suggestion I can have
for the Court is to put in a last sentence that says, "This
is not" -- words to the effect that "This is not an
inclusive list."

THE COURT: Okay, Mr. Madson, I'm going to give it
as is on the basis that the "maybe'" makes it permissive,
that it would -- I think that would be the best way to
handle this, given my earlier court ruling.

All right, now we'll go to the State's objections.

MR. ADAMS: Your Honor, before we get to the
objections, we need to address the presumption instruction

regarding BA levels, blood alcohol levels, and I have filed
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a jury instruction last week and I've since changed that.
I filed that memo on this issue today. It's entitled
"Trial Memorandum Regarding Applicability of AS28-35033
presumptions And attached to that memorandum is a new
instruction which tracks for the most part the prior
instruction, except for the last paragraph is changed. And
the State would request that that instruction be given in
lieu of the previous one, and the authority for that can be
found in Dresnick versus State, 697 P2 1059. And the Court
specifically discussed AS28-033 and stated, "We are
satisfied that the presumptions established in
AS28-35033(a) reflect a legislative judgment regarding the
interrelationship between blood alcohol levels and
competence to drive. We believe that a jury considering
drunk driving, assault involving motor vehicles,
manslaughter, and negligent homicide cases should be made
aware of this legislative judgment."

Now, that is applicable to this case. We have a
case where Defendant is accused of operating a motorcraft
while intoxicated. The jury is entitled to find out what
the legislature feels about levels of intoxication and
impairment with regard to the blood alcohol level. We have
evidence before the jury that Defendant was at a .061 some
ten and a half hours after the grounding. There's been

evidence regarding retrograde extrapolation, and the jury
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should be entitled to hear what the legislature feels about
that. There is nothing in that statute, nor is there
anything in Dresnick which states that that only applies to
blood alcohol tests or breath tests within four hours of
the incident. That requirement is contained in
28-35030(a)(2), and there are cases that -- I believe Mr.
Madson has cited the Wilson case, but that doesn't say that
it's only applicable to cases that come in within .040 -- I
mean, within, excuse me, within four hours. I tried to
read all the cases that are cited in 033 last night and I
couldn't find one that used the words, '"these presumptions
are only applicable to cases or tests within four hours."

And I have an instruction here which I did not
make a copy of -- I apologize -- it's a standard DWI
instruction which we're not proposing to give because this
-- we feel that this instruction applies only to the test
within four hours, and the second paragraph of that
instruction says, "If you find that Defendant took a breath
test within four hours of the offense alleged and that an
accurate result was obtained, you may infer from such
result that the Defendant's breath alcohol content at the
time of the test was equal to or less than the Defendant's
breath alcohol content at the time he operated a motor
vehicle."

Now, that is the instruction that applies to when
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a test is taken within four hours, and it says the
presumption applies. That there's an -- well, that an
inference you can infer. And we don't have that here,
we're not asking for this instruction. We're simply asking
for the instruction which gives an idea of what the
legislature feels about BA levels.

THE COURT: Would it make any difference that it
was not conducted -- the chemical analysis of the person's
breath was not conducted or performed according to methods
approved by the Department of Public Safety?

MR. ADAMS: In 033, I believe, in one of the
latter paragraphs it does state that, and I don't have
specific recollection that this test was taken, if it
followed those directions, if that mandates that this
presumption does not apply. If I could review the
statute ... I believe it just requires substantial
compliance.

For instance, Your Honor, there is a case out
there which -- I believe that the intoximeters are required
to be calibrated every 60 days, and there's a case out
there where an intoximeter was calibrated on the 61lst day
and defendant raised the objection that the intoximeter was
not calibrated within the Department of Public Safety
regulations and therefore the test was not taken in

compliance with those regulations. The Court of Appeals
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said substantial compliance is all that's required, that
one day is not going to make a difference. We have
substantial compliance in this case.

THE COURT: Was full information concerning the
testing made available to the Defendant?

MR. ADAMS: Was full information regarding the
tests --

THE COURT: Full information concerning the test
made available to the Defendant?

MR. ADAMS: In what kind of information? About
how --

THE COURT: Well, how about the samples
themselves, all three samples, results of all three samples
made available to the Defendant.

MR. ADAMS: The litigation packet was provided. I
mean --

THE COURT: Well, what was provided in the
litigation packet?

MR. ADAMS: The litigation packet that Dr. Peat
brought to trial pursuant to his subpoena contained the
full laboratory analysis, all the steps that were taken,
copies of the chemist's notes, protocol of the laboratory.
He had it up there on the stand for --

THE COURT: All three tests?

MR. ADAMS: All three tests, yes. He had the
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whole entire packet.

In addition, Your Honor, Dr. Peat related to me
that he was contacted by someone representing the Defendant
to retest these -- to get the tests and they could be
retested. No one ever followed up on that. So they had
access to all of the tests to retest them if they wanted.

THE COURT: Do you know of any DWI case, Mr.
Adams, where this type of an instruction was given where
the test was taken more than four hours after the time
alleged?

MR. ADAMS: No, I do not.

And, Your Honor, we're not asking for for any kind
of a presumption or inference that the jury is allowed to
infer that the results taken at 10:30 are what the results
were at midnight. That is what -- we're not asking for
that presumption or that inference. We're asking for an
inference that a person, if the jury finds that Captain
Hazelwood had a blood alcohol level of over .10 at 12:00
o'clock or shortly thereafter, then they can use the
legislative judgment about interrelationship between blood
alcohol level and ability to drive. We're not asking for
an inference that ....

(Tape changed to C-3685.)

Your Honor, in addition, Mr. Madson brought this

up in his opening about the BA levels and that they're not
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allowed to presume or that .06 is not in and of itself
evidence establishing negligence. I mean, excuse me,
establishing that the Defendant was intoxicated.

MR. MADSON: Well, that part is certainly true,
Your Honor, when the State gives their opening and starts
talking about a .04 I felt I had to say something on that
point, so that was simply in proper rebuttal to the State's
opening. But, you know, we're really getting into a
situation where the State is asking this Court to step on
some extremely thin ice. I think they've totally missed
the point, and I would urge the Court to read the footnote
in Williams, when they really set out what this presumption
means and why the four-hour requirement is there. And
there's other cases.

Let's see, I think in -- Komo is one, too. 1
think that's an excellent example. If you look at Komo,
remember the evidence of intoxication there was his driving
and the fact that an accident happened. This happened
again -- the accident occurred some time prior to, some
hours before the actual taking of the blood test. Now, the
State was not allowed to -- or did not, I don't know if
they just recognized it or the Judge did it, the case
doesn't set that out, doesn't make it clear -- but it was
very clear there was no presumption given to the jury.

The only evidence was, like we had in this case --
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it's identical to this case -- where you have a test taken
some hours later, well beyond the four-hour limitation, and
then the evidence is confined to whether or not he was
under the influence at the time -- in other words, visibly
and noticeably impaired, not the presumption. And in
Williams they set out the reason for that. The
legislature, as in Bresnick, has created this inference or
presumption that if a test is taken within four hours this
presumption arises.

Now, the fact that you can take the test and
extrapolate, like they did here, does not give rise to the
inference. All that does is create a way or a means of
saying, "well, this is what the blood alcohol was at that
time," but that doesn't give rise to the use of the
presumption or the inference here. And I think Williams
really sets that out in -- you look at that and Komo and it
makes sense, because there it wasn't done. And I don't
know of any case where it's been done, where the test was
taken outside the four hours. I've had numerous
manslaughter cases where the test is taken, you know, an
accident, somebody's brought to the hospital, blood test is
within an hour and two, and this is done, but I've never
had one where it's been a situation like this.

Because this is designed for the .10 theory of

intoxication, but that's why then the legislature says, "It
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only applies because it only makes sense if this test is
done within this period of time." Because beyond that it's
anybody's guess. That's not to say like, in Williams, the
Court said, "Well, it's certainly relevant evidence of what
a blood alcohol content could be at an earlier time, but it
does not give rise to the presumption,”" and that's exactly
what we've said in there.

THE COURT: All right. Mr. Adams, I won't be
giving that instruction either. 1I've concluded that the
inferences that are permitted under 28-35033 are inferences
on evidence that was gained as a result of tests by the
Department of Public Safety, either through the intoximeter
or approved blood tests, that the tests that were
administered were not administered in accord with the
methods approved by the Department of Public Safety, and
that to give that instruction would be error. Your request
is, however, noted.

Any other suggestions to the Court's proposed
instructions, Mr. Adams?

MR. ADAMS: Your Honor, reviewing Instruction
Number 37, I believe that we agreed to that instruction on
Friday. However, it was something that was just put forth
to us without a memo outlining that instruction, and upon
closer review we believe that it has certain words in it

that are not appropriate under the law. To be specific,
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the word '"noticeable" and "noticeable." In the sixth line
down it says, '"great or small that if adversely affected
and noticeably impaired his actions, reactions, or mental
processes."

We don't believe that the law requires that a
person be noticeably impaired, that that's going to give
the jury the wrong idea that instead of a driving while
intoxicated we have a drunk driving charge, and in District
Court that's an argument and something that the District
Courts always rely on and it's something -- it's the
difference between -- in a driving while impaired case, all
you have to do is prove the person was impaired, and
impaired means not only his physical abilities but his
mental ability. And when you put something in here it
changes it from a driving while impaired to someone who
stumbled on drunk. And that puts an unfair burden on the
State. All we have to do is prove that he was impaired,
not that he was stumble-down drunk.

THE COURT: So you would argue that at this time
you'd eliminate the word "noticeably" on the sixth line and
you would eliminate the phrase "to a noticeable degree'" on
the next to last line, is that correct?

MR. ADAMS: Yes, Your Honor. 1In fact, I believe
that those are the only two instances where those words are

used.
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THE COURT: This is your last shot at this
instruction --

MR. ADAMS: Your Honor --

THE COURT: -- is there anything else you wanted
to argue about it?

MR. ADAMS: -- in our office and in the Anchorage
District Courts, the instruction that we proposed is the
one that's used. It's always used. And if this is the one
that's used up in the Fourth Judicial District, as Mr.
Madson states, then we feel that that's wrong, that it puts
an improper burden on the State.

THE COURT: You have no objection to the
instruction in Number 37 if we eliminate the term
"noticeably" in the sixth line and "to a noticeable degree"
in the second to the last line, is that correct?

MR. ADAMS: That's correct, ves.

THE COURT: Okay. Mr. Madson?

MR. MADSON: Your Honor, I got this instruction
from Judge Zimmerman's chambers, and it's consistently and
routinely given by all the District Courts in Fairbanks.
Now, maybe there's a distinction between drunk drivers in
Fairbanks and Anchorage. Maybe in Fairbanks they have to
be noticeable while here they can drive around without
being noticed. But there has to be some way of knowing

when a person is impaired. I mean, we just have to look at
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this in a common-sense way. Certainly, the test is whether
you're impaired. I mean, that's what driving while
intoxicated is all about. But how do you translate that to
a jury and what do they look for when they do that? You
can either have a blood test, number one, or else there's
evidence of impairment. What's the evidence of impairment
that his physical or mental abilities -- that you could
notice it? The routine one is a police officer saying,
"Yes, I gave him these tests. He couldn't perform the
tests right. His mental abilities were a little bit
screwed up. He couldn't count, he couldn't do this, he
couldn't walk the line." These are noticeable impairments.

If you take away that language and those words --
and also, I might add, the State of Anchorage was certainly
represented and has been represented in prosecuting cases
in Fairbanks routinely and I don't know if they've ever
objected to this or if they have, if it ever was taken up
on appeal. I'm certainly not aware of a case that
construed this, but my gosh, it's been around for a long
time. This is the first time I've heard an objection to
it.

THE COURT: All right, I'll eliminate the word
"noticeably" and "to a noticeable degree." I think that's
the way it should be. There's lots of people who can mask

their impairment so as not to appear noticeably impaired
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but certainly can be considered impaired based on their
actions and their judgment calls.

Mr. Adams, next?

MR. ADAMS: If I could just have one moment, Your
Honor?

THE COURT: Yes, sir.

MR. ADAMS: That's it, Your Honor.

THE COURT: Okay. There is an instruction I think
we need to -- Number 28, Court's proposed Number 28. Mr.
Madson, Court's proposed Number 28.

MR. MADSON: Which one?

THE COURT: Number 28.

MR. MADSON: That's out, yes.

THE COURT: Pardon?

MR. MADSON: What about it, Your Honor?

THE COURT: That's out, is that correct?

MR. MADSON: Yes.

THE COURT: Okay, I wanted to make sure. Okay, so
we'll take all the lesser includeds out.

Now, I'm going to formulate a new causation
instruction, Mr. Madson, that will talk in terms of the
Defendant's conduct must be a cause, a legal cause, which
will be defined as a proximate cause of the harm. It need
not be the only cause, but it must be a cause and a cause

will be defined as being a substantial factor in bringing
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about the outcome of the events -- something along those
lines, that's what --

MR. MADSON: That probably would cover it.

THE COURT: Something like that okay with you,

MR. ADAMS: That's fine, Your Honor.

THE COURT: Okay. David, you can get cracking on
that.

And Mr. Madson, you've requested Instruction
Number 24, which has a third element, "that the negligence
of Captain Hazelwood, if any, was the legal cause of the
discharge of 0il," I'm not going to be giving that, Mr.
Madson. That's included in the second element and I'll be
giving an instruction on causation, what that means. I
will not be giving it as a third element.

MR. MADSON: Okay, that's fine. That'll cover it.

THE COURT: OKkay., are there any other
instructions that we need to discuss at this time from the
State's point of view that haven't been covered? Maybe you

want to talk it over with all three of you there before we

MR. ADAMS: Your Honor, is ruling that you are not
going to be giving lesser includeds to the criminal
mischief?

THE COURT: That's correct. Unless there's




20

21

22

23

24

25

61
sométhing dramatic happens between now and late this
afternoon. I can't foresee that, but if there's some case
law that says, "Yes, that is," and it would be error to
refuse to give it, I will not be giving it.

MR. ADAMS: Nothing further, then, Your Honor.

THE COURT: Okay., from the Defendant's point of
view?

MR. MADSON: No, nothing.

THE COURT: Okay. I think the numbers will have
to be changed since we're withdrawing some of them. We
will withdraw the ones that won't be necessary any more,
we'll renumber them, I'll make the changes that we've
talked about today, I'll pull out the lesser included
verdict forms.

Now, counsel, to avoid a problem, I'd request that
you hang around here and you go through the exhibits so we
don't have any problem exhibits on the morning of the
argument tomorrow morning. We've got all morning and this
is as good a time as any to go through them. There is
going to be an exhibit you're going to submit, Number 180,
I believe, and if there is a problem develops you can
notify me this morning or this afternoon and we can take
that up then.

Anything else we can do? How about -- Mr. Madson,

I don't know how they do it in Fairbanks or how they do it
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in New York, Mr. Chalos, but if both parties agree to waive
their presence during playbacks they may do so. My
standard procedure is to call the attorneys for each
questions asked unless it's a question like, "May we have
pencils?" in which case I'd call you and say is it okay,
but normally I'd call you and say, '"Come on down, let's
resolve the question," and if they wanted a playback we
could find out from them what they wanted and if you didn't
want to be present I would instruct the jury that nobody
would be present except the in-court deputy, the bailiff,
and the jury, and that they would be required to listen and
not talk in the jury box; if they need to take a restroom
break, notify Mr. Purden, and then they listen to the
completion of it and they go back to the jury room. 1If
there was any discussion took place, Mr. Purden would be
instructed to stop the recording, notify me, and I'd notify
counsel. Does counsel wish to be present during playbacks?

MR. MADSON: No, Your Honor. We would waive
presence during any playback.

THE COURT: On behalf of Defendant. Does the
State wish to be present during playbacks?

MR. ADAMS: No. We waive.

THE COURT: Okay. Any objection to them having a
sufficient supply of paper pads and pencils in the jury

room?
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MR. MADSON: Certainly not.

THE COURT: Okay. Any objection to them having
their notes that they've been taking for the last seven
weeks in the jury room?

MR. MADSON: Oh, I'd request it, Your Honor.
Otherwise, we're going to have playbacks for the next six
months.

THE COURT: Any objection?

MR. ADAMS: No.

THE COURT: Okay. How about a video =-- was there
a video? There was a video, wasn't there? How about a
video machine in the jury room in case they need to use it?

MR. MADSON: I would object to that, Your Honor.
The tape is in evidence, but to put special emphasis on
that video, which is of oiled beaches and stuff like that
so that they can play it any time they want... If they
request that that video be played, then that's something we
can take up, but to have the actual machine in there and
who knows what else they can get, I mean it's possible to
watch As The World Turns on that thing.

THE COURT: Okay., any objection to if they
request it we'll take it up at that time?

MR. ADAMS: We can take it up then.

THE COURT: Okay, how about a tape -- how about a

cassette tape recorder so they can play --
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MR. MADSON: I have the same objection with that,
Your Honor. The tape is evidence but the recorder never
came in. If they want to play it, they can request the
Court, we can be heard on that, they could in and hear it,
but to have it available and to take that one piece of
evidence and play it as many times as they want really
gives them a lot of undue emphasis on one item.

THE COURT: All right. Mr. Cole?

MR. COLE: Well, I think that they should have the

tape.

THE COURT: Recorder? The player?

MR. COLE: The recorder, yes. There's a number of
tapes in evidence and otherwise if today -- they're

entitled to listen to the tapes, they're admitted, they
should be entitled to have that back there and listen to
those tapes.

THE COURT: All right. 1Is that tape player -- can
you get us one that doesn't have a radio function on it?

MR. COLE: Yes, I can bring one of those over.

THE COURT: And have the tapes themselves been
protected against erasure?

MR. COLE: I believe yes, they have. We'll
check.

THE COURT: Okay, over objection the jury will be

permitted to have a tape player to play the cassettes.

T L S o A 3T



20

21

22

23

24

25

65
Make sure that you get the right cassettes to the jury and
that there aren't any that --

MR. COLE: There's one that's not supposed to go
in and we'll make sure that we (inaudible) --

THE COURT: -- would inadvertently get to the
jury. Okay.

Anything else you can think of before we ...

MR. MADSON: No.

THE COURT: Okay, I'll start working on these
instructions and if you have anything you come up with here
that's important enough to call me, let me know, and in the
meantime I'll get you a copy of the instructions later this
morning or early afternoon.

We stand recessed.

(Whereupon, proceedings were concluded at 10:50
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PROCEEDINGS

(Tape C-3685)

THE CLERK: -- the Honorable Karl S. Johnstone
presiding is now in session.

JUDGE JOHNSTONE: You may be seated. Mr. Madson,
did you need to take up a matter before bringing the jury
in?

MR. MADSON: Yes, very, very briefly, Your Honor.
What I was concerned about is that since the State has
ruled that -- the Court has ruled that the State cannot use
the .10 theory to support its case for intoxication, I want
to make sure that Mr. Cole is precluded from arguing that
.10 or above, as far as the blood test is concerned, is
evidence -- is intoxicated under state law. 1In other
words, I think since the Court has ruled on this, the State
shouldn’t go around the bend, so to speak, and be able to
argue this to the jury, even though there’s no instructions
on it and that and that whole theory has been effectively
discarded. So I think anything saying, any statements
saying .10 or greater is in violation of state law I think
would be prohibited under the Court’s ruling.

MR. COLE: Judge, that’s what the law is in the
State of Alaska. If you're above a .10, you’re

intoxicated. We should be able to put that in. We talked

about it. It was testified to by Dr. Prouty. 1It’s
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evidence of what other people have found to be a level of
impairment that we’re talking about.

JUDGE JOHNSTONE: Was that part of the evidence in
this case, that under state law, that a .10 --

MR. COLE: Mr. Prouty testified to that, yes.

JUDGE JOHNSTONE: 1 thought he did, too.

MR. MADSON: Well, Your Honor, he did. Where
we’re making a mistake here -- and I really urge the Court
to think about this very carefully because, again, there
are two theories here. The Court has ruled that the .10
theory is out and the only way that can come into play is
when a test 1is given within the four hours or, in other
words, it’s a valid test. Then you have the .10 theory.
That's out of the picture. 1It’s impairment and impairment,
only.

Now the State is free to argue those numbers. I'm
not saying that. The .10 or greater or a .07 or a .2, it’s
all evidence of impairment. But to say that that, by
itself, now -- and state law says .10 or greater is in
violation of state law, to be able to argue that now is
simply doing what the Court said we couldn’t do.

JUDGE JOHNSTONE: Okay, Mr. Cole, you can argue
the evidence, whatever Mr. Prouty said, you can argue that
as the evidence. My recollection is that Dr. Prouty said

that many states have a threshold of 10. Some have lower.
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He doesn’t know any that have less than I think a little
higher number, maybe it was 10, and he included that Alaska
state law was 10. You can argue the evidence.

Mr. Madson, he can do that and I’'m going to remind
the jury that arguments of Counsel are not evidence and
they’re bound to follow the Court’s instructions on the
interpretation of evidence.

We’'re ready now with the jury?

I would like to be able to see what you’re doing
during the argument. You can twist it around enough for me
to see.

MR. COLE: Yes, I will.

JUDGE JOHNSTONE: And, Mr. Madson, if you want to
sit over next to Ms. Henry to look at the board, you may do
so, while the argument is going on or you may remain there.

MR. MADSON: Another thing, Your Honor. The jury
has note pads there, but I would -- argument is not
evidence. I would urge the Court to remind them that
perhaps they should not be taking notes because I think
that might -- I’'d 1ike to have them take notes for me, but
I don’t want them to take notes for Mr. Cole. 8o I just
think that note taking ~- I don’t know, I’'ve never seen it
done. I don’t know what this Court’s preference is and
it's obviously your call, but I kind of worry about taking

notes in final arguments.
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JUDGE JOHNSTONE: A11 right, I'11 tell the jury
that they should just listen and not take notes at this
time.

Counsel, I'm going to have 12 copies of the jury
instructions prepared. Any objection to giving those
copies to the jury, Mr. Cole?

MR. COLE: No.

JUDGE JOHNSTONE: Mr. Madson?

MR. MADSON: I'm sorry, I didn’t hear you.

JUDGE JOHNSTONE: I'm having 12 copies of the jury
instructions made for each individual juror. Any problem
with that?

MR. MADSON: Oh, no, not at all.

(Whereupon, the jury enters the courtroom.)

JUDGE JOHNSTONE: Good morning, ladies and
gentlemen. We're about to hear final arguments in this
case. During the course of the evidence, I’ve allowed you
to take notes. That’s to facilitate your recollection in
deliberations, to assist you in your recollection and
assist you in deliberations, if it need be. However, as I
instructed you earlier, statements and now final arguments
of Counsel are not evidence, so I would ask you not to take
notes, Jjust put the note pads down on the floor. You may
take your notes with you into deliberations.

Now Mr. Cole will be making an opening statement
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and closing argument in just a minute. I remind you that
his closing argument, as Mr. Madson’s closing argument, is
not evidence. Sometimes the arguments differ from the
evidence, that’'s generally inadvertent. You’ll have 12
times of collective memory of any one of us and use that
collective memory if the arguments differ from it.

1’11 be giving you jury instructions some time
later on, probably this afternoon. They’re fairly
lengthy. 1It’'s not a memory contest. You’ll be each
getting a copy of the jury instructions for your
deliberations. We’'ll take a break probably in about an
hour and a half. I don’t know how long Mr. Cole’s first
part of the argument will take, but in around an hour and a
half, we’ll take a break and we’1l11 take breaks
periodically. We will have a lunch break today and we’1l1l
try to coincide it with a break in the arguments, but we
will have lunch. Mr. Cole.

MR. COLE: Thank you, Your Honor. Mr. Madson, Mr.
Chalos, Judge Johnstone, ladies and gentiemen of the jury,
on March 23d, 1989, Captain Joseph Hazelwood, the man who
sits to my right, chose to be a gambler. He chose to be a
risk taker that day. He chose to sit in a bar, the
Pipeline Club, most of the afternoon and drink prior to
going to work that evening. And when he made that choice,

he risked the safety of his vessel right here. He risked
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not only the safety of that vessel; he risked the safety of
the crew and he risked the cargo that she carried.

He gambled that day that his drinking would not
adversely affect his judgment or decision making that
night. He was wrong, ladies and gentlemen, because alcohol
never improves judgment, hever.

Captain Joseph Hazelwood gambled and lost. He
took too many risks and it resulted in a captain’s worst
nightmare, finding your vessel grounded on a rock and
helplessly watching the oil that you had once known was
stored safely within the vessel bubbling out and being
carried into the rest of Prince William Sound.

And if there is any guestion in your mind about
that risk that faces every tanker captain that enters and
leaves Prince William Sound every day, then I urge you to
watch the videotape that was done by Dan Lawn. That
videotape shows better than anyone or any person can
testify or describe in words the helpless feeling that a
tanker captain must feel, the fear that every tanker
captain is aware of when that film showed you the oil
bubbling out of that vessel and being carried away.

Essentially, ladies and gentlemen, what that video
shows is just exactly what you would expect out of tanker
captains. It shows that they know of the risk that’s

involved and that, above all else, safety should be first.
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On March 23d, 1989, Captain Hazelwood did not have
safety first in his mind when he was drinking at the
Pipeline Club that day. If he had, he wouldn’t have been
there. He didn’t have safety first on his mind when he
left the bridge for the Narrows because if he had had
safety first on his mind, he wouldn’t have left the
bridge. He didn’t have safety on his mind when he left --
when he placed the vessel on auto pilot after heading
toward Bligh Reef and accelerated to sea speed. If he had
had safety first, he wouldn’t have left the lanes in the
first place. And if he had to leave the lanes, he wouldn’t
have accelerated to sea speed and he would have checked the
helm and kept the steering on helm. And he didn’t have
safety first when he left the bridge that evening in the
hands of Greg Cousins and Mr. Kagan because if he had had
safety first, he wouldn’t have left.

And these errors in judgment are not merely the
product of a person who's careless. They were much more
than that, ladies and gentlemen, as all the captains came
in and testified to. They were actions and judgments of a
person whose mind was clouded with alcohol from that
drinking that day. And as Mr. Prouty so accurately stated,
alcohol has the effect of unraveling the knitted sleeve of
care. And there could be no better example of that than

the facts of this case.
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On March 23d, 1989, Captain Joseph Hazelwood chose
to be a gambler. He chose to be a risk taker. And because
of his choices that day, you have been called to sit in
this case.

Now Judge Johnstone indicated to you that this is
closing and this is the second part, second to the last
part of the case before you will be asked to deliberate.
The last part, obviously, is Judge Johnstone will read the
instructions.

The purposes of closing are for the attorneys to
summarize the facts, to go through some of the instructions
and show you how the facts apply or don’t apply to the
instructions, the law that you’ve been given.

I remind you, as Judge Johnstone did, that our
arguments are not evidence. If I misstate the facts, I
apologize. If my recitation of the facts is different than
what you remember, you should follow your own belief, how
you remember it, because your collective memory is much
better than mine.

But remember this. You’ve taken an oath to follow
the law in this case. You’ll receive that in this package
of instructions and it looks a lot like this. 1In addition
to the law in this case, you will get very helpful
instructions on how to view the evidence, how to evaluate

the credibility of witnesses and experts. In addition to
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that, there is also information on how to deliberate, some
interesting tidbits to help during your deliberations. And
we’re going to be discussing some of them, but by not means
all of them. That’s not because they aren’t all important;
it’s just that we’re limited in time.

In this case, ladies and gentlemen, there have
been four crimes that have been charged, as you can see,
criminal mischief in the second degree, reckless
endangerment, operating a water craft under the influence,
and negligent discharge of the oil. You will be instructed
that it’s the burden of the State of Alaska, which it is,
to prove beyond a reasonable doubt these elements of the
crimes and that is what the State of Alaska’s burden is.
It’s not any more than that.

An example of that. Oftentimes, you hear the
language, "drunk driving."” Ladies and gentlemen, you’'re
not going to see in any of these instructions anywhere
where a person has to be drunk. That’s not what the law is
and we don’t have to prove that a person is drunk. We have
to prove that they were impaired, under the influence, and
operating. Those are the things.

And, additionally, there will be times there will
be disputes over, for instance, what type of coat somebody
was wearing, something l1ike that, or what time the vessel

left or what time it actually hit the reef. You’ll see
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that there’s no requirement that the State prove that
beyond a reasonable doubt. The burden of the State of
Alaska in this case is to prove the elements beyond a
reasonable doubt.

Now there are several things that jurors often
become confused upon in criminal trials and 1'd like to
talk about a couple of them. You’'re going to get an
instruction that says that there is a requirement that
there be a joint action of the culpable mental state in a
criminal act and you’re going to say, "Gosh, what do they
mean by that?” Well, in criminal law, the law that we have
in Alaska, it requires that there be -- for a person to
commit a crime, that they both do a criminal act and that
they have a culpable mental state.

I want to give you an example of what happens when
you don’'t have one and you have the other. 1 hate my
neighbor. I can’'t stand my neighbor. I plot every day to
ki1l my neighbor. But I never do anything about it. Now I
may have a culpable mental state in that I intend to kill
my neighbor, but if I never do any criminal act, I'm not
guilty of any crime because you’re not guilty of crimes in
Alaska for just having bad thoughts.

Now another example. You're driving down the
highway. It’s night out. You're in a desert. There is

nobody, no houses, no establishments, no nothing. And
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you're driving down the road and you’re observing the speed
limit. You’ve got your lights in working condition. And
out of the blue, somewhere where you have no expectation of
somebody being, a small child jumps out and you strike that
child with your car and you hurt her, him. Now there is
what would be called a criminal act. Someone’s been hurt
or even maybe killed. But if you were exercising all care,
caution, you would not be guilty of a crime because you'
didn’t have the reckless mental intent.

Now in the State of Alaska, there are five mental
intents and you can -- culpable mental intents, and you can
see them here and you’ll also see them in the criminal
charges. But, essentially, they go in an order of
priority. They are for criminal matters, a person acts
intentionally, knowingly, recklessly, with criminal
negligence and negligent. And we assume that a person who
commits crimes intentionally is more culpable, is a worse
person than someone who does it negligently. That just
makes sense, nothing confusing about that.

A person acts intentionally when they’re conscious
objective is to cause a result. A person acts knowingly
when they have a -- the language is aware of the
substantial probability that their actions will cause a
result. A person acts recklessly when they are aware of

and consciously disregard a substantial and unjustifiable
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risks. And a person acts with criminal negligence when
they fail to perceive a substantial and unjustifiable
risk. And, finally, a person acts negligently when they
fail to perceive an unjustifiable risk that a result will
occur. And that’s what I'm sure you're saying right now,
"Well, what does all that mean, Mr. Cole? That’s all nice
and good. Give us some examples."”

Now the easiest way to do that is to start with a
criminal act that we can all understand and let’s call it a
homicide, a death. Let’s say we have a homicide and let’s
apply to these particular culpable mental states. If I
take my car and I see my neighbor there, the person I hated
so bad, and I say, "I'm going to kill you,” and I run that
person over, my conscious objective is to cause that
result. I act intentionally. That's an example of when a
person acts intentionally.

Now the second culpable mental state is
knowingly. That is when, for instance, I may be driving
down the road and I see people on the sidewalk. I don’t
intend to ki1l them, but I intend to drive on the
sidewalk. Well, I'm aware of the substantial probability
of causing their death if 1 know that there are people on
the sidewalk.

The next level down, when a person acts recklessly

in my scenario, the most easy way to understand that is
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manslaughter. 1In the State of Alaska, it’s when a person
gets behind the wheel of a vehicle when they’ve been
drinking too much and they kill someone because people are
aware of the risks of drinking and driving. We hear it
every day. But if you drink and you drive, you consciously
disregard that risk of somebody being injured, of your
judgment being bad. And that is a substantial and
unjustifiable risk in our society. That is the best
example of when a person acts recklessly, when they’re
under the influence and they get behind the wheel and
drive.

A person acts with criminal negligence. Well, how
would that happen? Well, that’s a tough one. The law is
that you don’t necessarily have to be aware of the risk.
You just have to fail to perceive a substantial and
unjustifiable risk. And an example of that would be
someone who has never seen a car. Maybe he comes from some
place where they never had them and he is given a car and
he has no idea of the danger involved in driving a motor
vehicle. And he gets in it and he drives and he hurts
somebody, kills somebody. That person might not have been
aware of the risk, but he failed to perceive it and it’s a
substantial and unjustifiable risk. Let’s say he was
speeding.

Finally, negligence under the circumstances, and
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that’s very simple. You’'re driving along the road and as
you’re approaching an intersection, your pen falls over on
your passenger’s side and you reach down to get it and you
take your eyes away from the road. You don’t see that the
1ight turned red and you go through the light. That’s an
example of when somebody acts negligently. He should have
known better.

Those are the standards that we have in Alaska,
but in particular, ladies and gentlemen, these -- this one,
recklessly and negligence, are the ones that will be
applicable in this case. I only did this to give you an
idea of where these particular mental states sit. You’ll
notice that nowhere will you read that a person has to
intend to violate the law. That’'s not what the law is.
And that’s exactly why we have manslaughter laws. Most
people that get behind the wheel of a car and drive when
they’ve been drinking don’t intend to commit any crimes.
They’re aware of the risk of danger and they consciously
disregard it, but they’re not intending to commit any
crimes.

Next, you say, "Well, how do you ever determine
what’s going on in a person’s mind to be able to make this
determination of what a person is,"” because obviously I
can’t look into any one of your minds and see what you’'re

thinking. That's a difficult concept. But it’s not
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impossible, it’s not impossible at all. 1’11 give you an
exampie.

You go to a store or a restaurant and you take
your jacket and you hang it up on the wall and you walk
over to the corner and you’re sitting there looking and you
watch. And all of a sudden, someone gets up, goes over and
starts to take your jacket. Now at that time, right there,
if you freeze that instant, it might be difficult to
determine whether that person was just making a mistake or
whether that person was intentionally stealing your
Jacket. So what would you do? You would look at what he
did before and what he did after. Was he cautious? Did he
try and avoid you? Did he run when he did it? Did he
appear to nonchalantly do it? Those are common sense
factors, things that we think about every day. We make
these decisions about what’s going through a person’s mind
every day whenever we meet people. That’'s exactly what
you’re going to be asked to do here and that’s exactly what
the law will say.

Circumstantial evidence is a good indication,
absent someone saying, "I'm thinking right now this."
Circumstantial evidence is a good indication of what a
person’s state of mind is.

I'd 1ike to start by eliminating some things that

are not at issue so that when you go back, you will have
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certain things that are not at issue and you’ll know it.
First of all, that this happened on or about March 24th is
not really in issue in this case. Everything happened on
or about -- you’ll read the on or about instruction and it
says it doesn’t have to be exactly on that date, it could
be a little bit before or a little bit after.

Negligent discharge of oil, that Captain Hazelwood
negligently discharged or caused to be discharged or
permitted the discharge of oil into and upon the waters and
the land. Well, there’s no doubt that oil got discharged
in this case. There’s no doubt that it happened on
March 24th. And, ladies and gentlemen, there’s no doubt
that Captain Hazelwood was, at a minimum, negligent.

Remember -- I forgot to mention this -- if a
person is reckless, they also act with criminal negligence
and they also act with negligence. I mean just a person
who acts -- kills, intentionally kills somebody acts
knowingly, recklessly, with criminal negligence or with
negligence. So this encompasses that; the reckless
standard encompasses negligence.

Captain Hazelwood said it was his fault in his
statement, “I’ve got to accept responsibility for
overestimating the abilities of the third mate." That'’s an
admission. He told Mr. Myers, "It’s my fault for not being

on the bridge." He was asked by Trooper Fox what the
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problem was and he said, "You're looking at him." And his
attorneys, in essence, said that in their opening when they
talked about fault and how it was evenly distributed among
the peopie.

This count is not at issue, ladies and gentlemen.
It happened on the 24th. There’s no doubt that oil was
discharged. And if you follow the law and the testimony,
there’s only one verdict that applies to that count.

Now I'’m going to skip the operating under the
influence, but just talk briefly about this part. You’ll
see that the common thread running through both criminal
mischief and reckless endangerment is that the Defendant
had to act recklessly in both cases. There is no doubt
that this happened on the 24th, 1989. There’s no doubt
that Captain Hazelwood had no right or any reasonable
ground to believe that he could create this risk. He
didn’t have that. And there’s no doubt that the risk of
damage in this case exceeded $100,000.00. You saw, you’ve
seen that the damage that actually occurred went well over
millions of dollars. And you’ve seen that the risk was
created by the use of widely dangerous means.

Now the definition of widely dangerous means,
you’ll find that in here, and it basically says any
difficult to confine substance, force or other means

capable of causing widespread damage. O0il falls right - an
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0il spill falls right in that definition. 1It’'s a difficult
to confine substance, as we saw, and it 1is capable of
causing widespread damage, which you heard testimony about,
the clean-up, the killing. In addition, you saw how many
animals it killed. It could be considered a poison.

Don’t be misled by the fact that in the first part
of the definition of widely dangerous means it doesn’t have
the word "o0il spill” in it. The last word is -- and it
gives a bunch of examples of what constitutes widely
dangerous means and you don’t find the word "o0il spill” in
that. But that’'s because legislators can’t anticipate
every possible widely dangerous means that could be
introduced into our community. And so what they did is
they said -- they defined it as meaning any difficult to
confine substance, force or other means capable of causing
widespread damage and then they gave some examples, fire,
explosion, avalanche, poison, radioactive material,
bacteria, collapse 