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Vol 48 -7568

VOLUME 48

PROCEEDINGS
(Jury In at B 35 am)
(Call to Order of the Court)
MR STOLL Good morning Your Honor
THE COURT Good morning
MR STOLL Good morning ladles and gentlemen
CROSS EXAMINATION OF JOHN D DORCHESTER JR
BYMR STOLL
a Mr Dorchester there were three thmgs that you said In

the last two days that In particular sort of stuck m my mmd
Ofcourse I represent the Kodiak Island Borough and you got
my attention In your report when you thought that the JUst
compensation as you put It for KodIak Island Borough was
about $2 25 an acre
MR DIAMOND Is that a question Your Honor or part
of Mr Stoll s closmg argument given a week In advance?
object to the statement
THE COURT Thank you counsel It s out the WIndow
counsel but please ask questions
BYMR STOLL
a In the areas that you ve lived Mr Dorchester Tulsa
Chicago and Scottsdale Scottsdale s sort of the more affluent
portlon of PhoeniX outside of Phoenix?
A Portlons are portlons aren t
a There s no mtertldal zones In those areas IS there?
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Vol 48-7569
(1) A That s correct
(2) a And they re not In a situation where the value of the land
(3) In those commUnities gets value from the wlldhfe or from the
(4) fish that adjoin the property Isn t that correct?
(5) A That s correct
(6) a And I d like to talk a little bit about Kocflak You
[7) mentIoned that there Is 6800 people you beheved In the City
(8) of Kodiak Do you know what the rest of the population of
(g) Kodiak Island Borough IS?

(10) A I don t recall off the top of my head I think It s
(11) perhaps In the B 000 range plus or minus
(12) a Would It surpnse you rf you knew that there was testimony
(13) earlier that It was about 15 OOO?
(14) A No that Is correct I was thinking more local not the
(15) entire borough
(16) a The economy do you know what the economy of Kodiak Is
(17) based upon?
(18) A I think It s based on a number of things The pnnapal
(lg) portion of the - of the economy In KodIak Is pretty well
(20) dnven by fishing It s - I think most people would call
(21) Kodiak a fIshing economy But there Is also substantJallncorne
(22) there that IS government Income from the Coast Guard base
and
(23) from other types of operations as well
(24) a And pnorto - at least pnorto 19B9 with the llttle-
(25) the general dip In economy In Alaska It wa!in't as severe In
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Vol 48 7570
(1) Kodiak but Kodiak had a fairly stable economy pnorto 1989
(2) would you agree with that statement?
(3) A Not qUite I think you said a little dip In the economy
(4) There were pretty clear signs from part of the research that we
(5) had that property values In vanous places In the state dropped
(6) as much as 35 to 70 percent In some circumstances and I
(7) wouldn t call that a little dip In the economy I would agree
(6) that Kodiak did not seem to have the same Impact of the
(9) economic downturn of the 86 and latter part of the decade

(10) penod that other portions of the state did
(11) Q I was commentmg about the small downturn Involved with 
(12) with Kodiak not the rest of the state because the rest of the
(13) state there s no question that rt was Impacted but pnor to
(14) 1989 would you agree - at least pnorto 1989 would you
(15) agree that Kodiak had a reasonably stable economy?
(16) A I think In general terms relative to other portions of the
(17) state yes To say that rt was stable - fishing vaned from
(1 B) year to year pnces of fish vaned so when you say stable
(19) don t want you to think that s a level line If I agree wrth
(20) you Stable means relative to other parts of the state It
(21) probably dldn t have the same types of peaks and valleys that
(22) other portions of the state did
(23) Q Thank you And when did you first - you first went to
(24) Kodiak In 19927
(25) A That s correct my first tnp there was 1992

Vol 48 -7571
(I) Q Was that - I think Mr MacSwaln testIfied that with
(2) respect to thiS engagement that was the first time that he had
(3) gone to Kodiak Old you go with Mr MacSwaln?
(4) A That was not correct at all Mr MacSwaln has been to
(5) Kodiak many many times over hiS 25 yeans as a professional
(e) appraiser In the state
(7) Q No I saId with respect to this engagement
(B) A Oh I apologize I m uncertain If this was hiS first tnp
(9) to Kodiak In thiS engagement But the second part of your

(10) question yes he was with me when I made my trip there In 92
(I I) Q And you made a comment or you had a graph or something
as
(12) I recall that you said there was SIX sales In Pnnce William
(13) Sound of over ten acres In a penod of some yeans do you
(14) recall that testimony?
(15) A I recall that
(16) Q And did you know that there were - dunng the same time
(17) penod there was well over 50 sales of ten acres at least ten
(16) acres In Kodiak Island Borough?
(19) A I haven t counted them but I am aware that there were a
(20) number of sales there yes
(21) Q And several of those Involved hundreds of acres and a few
(22) even thousands of acres Isn t that correct?
(23) A Certainly hundreds of acres You might have to remlndme
(24) on the thousands as to which ones you re referring to
(25) Q And are you aware - you re familiar WIth the Nature

Vol 48 7572
(1) Conservancy aren t you?
(2) A Yes I am
(3) Q And are you familiar With the recent offer that was turned
(4) down by the Ayakulik NatIve Corporation for a million dollars
(5) for 575 acres about $1700 an acre by the Nature Conservancy

In
(6) Kodiak?
(7) A When you say recent what are you refernng to?
(B) Q In the last year
(9) A 1993 1994 time frame?

(10) Q Yes um hum?
(I I) A I ve heard that there was something I m not familiar with
(12) what occurred there
(13) Q I see You dldn t investigate that?
(14) A Well that was pretty far long gone after the 011 spill
(15) and Its effects In Kodiak I m Just aware that there was some
(16) diSCUSSion and I can t - I can t tell you anything beyond
(17) that
(IB) Q Now there s no glaCiers In Kodiak you agree with that?
(19) A In the conventional sense no There s some pretty good
(20) snow up In the mountains part of the time
(21) Q In the wintertime?
(22) A Absolutely but you can see snow there In the summer In
(23) portions of It as well
(24) Q None of rt IS on any Kodiak Island Borough parcels that are
(25) subject to thiS IrtigatlOn Isn t that correct?

Vol 48 7573
(1) A I believe that s correct
(2) Q Now with respect to the appraISals that were done for the
(3) munlctpalrtles In thiS litigation you made some statement
(4) about the Plaintiffs have changed the boundanes or the -
(5) something like that Kodiak has never changed the boundanes
(6) of rts parcels has It?
(7) A No they haven t It s been -
(B) Q Thank you And there were some 'llilage munlC1palrtles that
(9) were Involved and those also never changed theIr boundaries

(10) have they?
(11) A I believe that s correct
(12) Q And Carlson Mr Carlson the assessor for Kodiak Island
(13) Borough never did a mass appraisal of the KIB property did
(14) he In thiS - In thiS litigation for the parcels that are
(15) Involved In this litigation?
(16) A I would have some drfflculty with that In terms of mass
(17) appraising I think what Mr Carlson did was not too far from a
(lB) technique of mass appraising that we have used ourselves In
the
(19) past but you could argue that It wasn t He dId at least
(20) show an IndiVidual value for each of the properties that he
(21) dealt With
(22) Q And mass appraIsal as you pOinted out In answer to Mr
(23) Petumenos question IS an accepted method accepted by the
(24) Appraisal Institute and the Appraisal Foundation and In

(25) a=rdance WIth USPAP Isn t that correct?
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Vol 48 7576
MR STOLL III bnng Roberts In In rebuttal then
MR DIAMOND Okay
MR STOLL Okay what?
THE COURT Okay
MR STOLL That swhat we II do
THE COURT You skip It and bnng It up In rebuttal
MR STOLL No I can ask the question - JUst a
minute Okay what?
MR DIAMOND Okay bnng It up In rebuttal We II

take a shot and we can cross-examine Mr Roberts This IS
Wlthout-
THE COURT I hear you counsel
MR DIAMOND We have other objections
THE COURT I figured you would I never get them all
at once
(End of bench conference)
BYMR STOLL
a Now when Mr Carlson did hiS appralsals of the 13
indiVidual parcels of Kodiak Island Borough he used vanous
comparables for each of the parcels Isn't that correct?
AYes ItIS
a And he determined - he determined a - the comparables
were - strike that
The comparables Involved raw land correct?
A That s - I believe they re all raw land transactIOns If
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A That s correct I have no problem With the baSIC concept
of the mass appraIsal It Sthe question of the depth and the
application of what you - what you develop by It
a And Bill Roberts and Larry Shorett who did the appraisals

for the Village mUniCIpalities when they did a damage
analySIS they - they found -
MR DIAMOND Your Honor I m gOing to object I
believe that that report - those claims are out of this case
If Mr Stoll wants to open up a door here I think we probably
ought to diSCUSS It at the bench
MR STO LL I m JUst asking rf they were 
(Bench Conference on the Record)
MR DIAMOND The Shorett and Roberts report was a
report estimating damages for the Villages for which we have a
settlement and agreement that Roberts IS not part of thiS case
nor IS hIS report part of thiS case
MR STOLL The problem I have Judge IS that they

WIth another witness asked If Roberts was - had made a
statement about there being no damage It was MacSwaln and

want to eliCIt from thiS WItness that Roberts did define
damages Otherwise I m faced - thiS one question
Otherwise I m faced WIth the sItUation of haVing - I mean
they were complaining yesterday about the rebuttal case You
want me to call Roberts I II have to call Roberts and you
know lay It on but I thought you wanted me to cut down my
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(I) witnesses
(2) MR DIAMOND Remember Mr Roberts was the subject of
(3) a lengthy vOir dire vOir dire out of the presence of the Jury
(4) by Mr Stoll of Mr MacSwaln We held a hearing as to whether
(5) that would be admissible Mr Stoll spent about ten minutes
(6) questIOning Mr MacSwaln on the subject of Mr Roberts and hiS
(7) reports Mr MacSwaln testified at length about those
(8) probably not to the satisfaction of Mr Stoll because when he
(9) finished the vOir dire you said he was allowed to pursue It

(10) He chose not to That was With the witness to whom the
(11) statement was made by Mr Roberts the witness who quoted
Mr
(12) Roberts ThIs witness IS a drfferent WItness
(13) MR STOLL He knows that there was a damage claim
(14) There was a damage value to the property That s alii want to
(15) determine
(16) THE COURT Whatdoyouwant-
(17) MR DIAMOND He wants to bnng In a hearsay appraisal
(18) to-
(19) MR STOLL I m not gOing to bnng an appralsal-
(20) THE COURT All he wants to do Is say Roberts found
(21) damage and that s It limited to that
(22) MR STOLL That s It that s all
(23) MR DIAMOND That Shearsay Where s Mr Roberts?
(24) MR STOLL You want me to do It-
(25) THE COURT Do It In rebuttal

Vol 48-7577
(1) not he treated them as though they were
(2) a I think the - the exhibit WIll show that they were but at
(3) any rate then he figured out a value per acre correct? I
(4) mean by diVIding the number of acres the pnce by the number
(5) of acres of the comparable Isn t that correct?
(6) A I m not sure which value you re talking about You re
(7) talking about a value-
(8) a Well he determined -
(9) A - for the comparable?

(10) a The comparable?
(11) A That s correct
(12) a And then he made an adJustmentforthe sIZe of the - he
(13) made several adjustments In that to determine whether that
(14) property was comparable Isn t that correct?
(15) A Yes It Is
(16) a And one of the things that he used was the SIZe of the
(17) parcel Isn t that correct?
(18) A That s correct
(19) a And then sometimes beceuse It was a smaller parcel he
made
(20) an adjustment In excess of SO percent of the pnce per acre
(2 1) Isn t that correct?
(22) A Yes It Is
(23) a Now you made a comment that Mr Carlson s appraisals
(24) dldn t take In or dldn t account for stigma and hIS - hiS
(25) appraIsals were a baseline appraisal as of Mard123 1989

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 7574 to Page 7Sn
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(1) Isn t that correct?
(2) A Excuse me this IS Mr - Mr Carlson s appraisals?
(3) a Yes
(') A I missed the ather word baseline appraisal? I m sorry
(5) a Well let me stnke the ward baseline HIs appraisals were
(6) as of March 23 1989 correct?
(7) A That s correct
(8) a The day before the spill?
(9) A That S correct

(10) a And so there wouldn t be any stigma If there was a stigma
(11) the day before the spill because the spill hadn t o~rred at
(12) that pOint right?
(13) A I think you re asking me two questlons and I II give you a
(1') yes butletmequalrtyrt Iflmay Itstruethatthevalue
(15) that Mr Carlson reflects as of the day pnor to the spill
(16) would reflect a value of the properties as though they were
(17) unaffected by the 011

(18) a Thank you
(19) A But In dOing that In hiS appraisal he had to use
(20) comparable sales of properties or he did use sales of
(21) properties that ~rred after the spill So In hiS appraisal
(22) he has the opportunrty In the handling of the comparables that
(23) he used number of the sales which o~rred In 1989 dunng the
(24) year of the 0,1 spill he would have had an opportunrty to
(25) adjUst or reflect or do something to those sales If he felt

Vol 48 -7579
(I) that there was an effect
(2) In fact what he did for the 1989 sales was he said that
(3) the 1989 sales from - from an appraisal standpOint were higher
(') than the values would have been prior to the spill and that s
(5) the baSIS of my statement that hiS appraisal did not reflect
(6) stigma
(7) a Well hiS appraisal had a number of - the comparables had
(8) a number of adjustments In rt dldn tit?
(9) A Yes one of them was that particular adjustment

(10) a Now If there S hazardous substance on a piece of property
(11) by law the seller has to disclose that don t they?
(12) A If there - If there Sa feature that is a Significant
(13) representation - or a slgnrficant factor of any sort I
(1') believe they have to make that representation
(15) a And are you familiar with a purchase by the U S Fish &
(16) Wildlife of three recreational lots they wanted to add to a
(17) park? This was a sale that went through that actually began
(18) before the spill but was completed after the spill?
(19) A I m familiar that there were several yes
(20) a And even though thiS was gOing to become limited use
(21) property as part of thiS park the Fish & Wildlife had to
(22) purchase those lots on a recreational lot value baSIS Isn t
(23) that correct?
(24) A That Scorrect As normal for a government acqUISItion
(25) they had to appraise the property at Its market value In the

8-31-94 VOLUME 48 XMAX(')
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(1) pnvate sector even though It might be added to a park
(2) a And are you aware that before the Fish & Wildlife completed
(3) that sale they had engineers and sCIentists conduct a
(4) environmental audit an those properties to make sure that there
(5) was no all reSidue remaining on those properties?
(6) A I m not familiar W1th the extent of any studies they made
(7) a Would you agree that the average person acquIring

property
(8) other than a - maybe the government would not have the
(9) resources normally or would not be Interested In extending

(10) the resources at least In dOing an environmental full blown
(11) phase one or phase twa particularly level twa environmental
(12) audit before purchaSing property?
(13) A Well as to part of your question I can certainly agree
(14) You said or would want to We looked at -In the Kodiak
(15) area at a number of transactions that did~r after the all
(16) spill same of which did Involve properties that the purchaser
(17) knew to have been otled and they didn't have those types of
(18) audits performed
(19) a You re familiar with the so called bundle of nghts that
(20) are Inherent In the ownership of real estate?
(21) A Yes I am
(22) a And there S been books wntten by the Appraisal InstIMe
(23) on these bundle of rights?
(24) A That Scorrect
(25) a And those nghts Incl ude the nght to use the real estate

Vol 48 7581
(1) correct?
(2) A That S correct
(3) a And to sell It If you want to sell It?
(4) A That S correct
(5) a Nat to sell rt If you don t want to sell It?
(6) A Sure
(7) a To give It away?
(8) A Yes
(9) a And If you re adjOining water what Scalled the littoral

(10) rights?
(11) A You have littoral nghts yes
(12) a Would you explain to the jury what Irttoral nghts are?
(13) A I m sure not an expert I think thiS IS a legal questlon
(1') and rt s a complicated legal question but in the same sense
(15) that someone owns - who owns land away from an ocean body
say
(16) around lakes and streams has what Scalled - or nvers has
(17) what Scalled npanan nghts which means certain nghts for
(18) those that abut those types of water bodies Lrttoral nghts
(19) are the rights that go along W1th people who own land on - on
(20) an oceanfront or other type of sea or ocean body as I
(21) understand It
(22) a And a part of those rights are the right to be able to
(23) get - If there s fish or other marine animals In that body of
(2') water to fish for them and get them out of that water Isn t
(25) that correct? Isn t that your understanding?

Page 7578 to Page 7581 907 25B-71 00 MIDNIGHT SUN COURT REPORTERS
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MR DIAMOND Your Honor III object as calling for
legal conclusions
MR STOLL I m asking for his understanding
THE COURT III allow him to answer
BYMR STOLL
a Isn t that correct?
A Yes and again like all private rights subject to certain
controls Zomng obviously IS a land use control There can
be other kinds of controls on the use of nearby waters
a And If - If a property IS - would you agree With the
general statement that If a property IS based upon Its
prOXimity to a natural resource and that natural resource goes
away or disappears that the value of that property might
diminish? Would you agree With that statement?
A I missed the first part You said If a property - are you
talking about a property s value?
a Yes a property s value excuse me
A Yes I think It s fair to say that locatlon If you Will
IS Important to the valuation of real estate and If something
affects the value of that locatlon It could have an effect on
the value of the gIven property
a Thank you And In appraising the faIr market value of
property there s certain assumptlons an appraiser Utlllzes
Isn t that correct?
A Well you might need to -

8-31-94 VOLUME 48 XMAX(S)

Vol 48 7584
(1) reqUired to make IS that It IS not a sale under compulSion the
(2) seller IS not compelled to sell that s an assumption that IS
(3) reqUired Isn t that correct?
(4) A That s correct but usually I think rt s - rt s stated a
(5) little bit drfferent I think rt says undue duress or undue
(6) compulSion Any buyer clearly has to have a motIVation or
(7) they re not gOing to part WIth money
(8) a Oh buyer okay go ahead
(9) A So a buyer wllI- Will say I m gOing to srt on my

(10) billfold untll I have suffiCIent motivation and reason to part
(11) With my dollars so rt s notto say there won t be some strong
(12) motivation but undue a force something that someone cannot
(13) walk away from I guess IS the flip Side of that
(14) a My question was really to - you can say the same thing
(15) about the buyer but the seller IS also not under any undue
(16) compUlSion Isn tthat correct?
(17) A That s correct same concept would apply to the seller
(18) a It s not a - not a so-called IIqulda1l0n sale or like a
(19) bankruptcy sale or something like that Isn t that correct?
(20) A That IS correct
(21) a And when the appraiser does a fwr market value of a parcel
(22) of property that s being sold or when the apprwser Is
(23) determining the faJr market value of a parcel of property he
(24) IS appraJslng that parcel He IS not assuming - he s not to
(25) assume that all property In the region or that area of town Is
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Vol 48 -7583
(1) a I m sorry well let me be more speCIfiC
(2) A Thanks
(3) a They - the appraIser I think you mentloned one WIth Mr
(4) Petumenos yesterday about the buyer and seller being

typically
(5) motivated I think there was some diSCUSSion about that or
(6) maybe a vanant of that? That s - at least that s one of the
(7) assumptlons Isn t that correct?
(8) A That the buyer and seller are typically motivated?
(9) aYes

(10) A Yes It IS
(11) a And another assumptlon Is that there IS a - that the
(12) property to be sold IS exposed on the marketfor a reasonable
(13) penod of time for property of that type? Isn t that another
(14) assumptlon?
(15) A I m not sure you stated that qUite correctly but let me
(16) let me Just -I don t think III disagree WIth you I Just
(17) want to make sure we say rt the same way
(18) a All right fine
(19) A It doesn t mean that the indiVidual property that s being
(20) appraised must be put on the market and advertised for sale or
(21) marketed for a period of time but In estimating the market
(22) value you would say let s estimate a value as thoLmh the
(23) property had had an opportunrty for proper marketing and
proper
(24) exposure to those who would normally buy that property
(25) a Right And another assumption that the appraiser IS

Vol 48-7585
(1) being liqUidated at the ~me1Ime Isn't that correct?
(2) A Generally that s correct There s some technical reasons
(3) that I could disagree With you but In the typical appraisal
(4) when someone appraises a sangle property I thank what they do
(5) IS look at the frequency of sales that IS fairly common for
(6) that time and assume that that wouldn't change If they owned
(7) a lot of properties it wouldn t be to their advantage to sell
(8) them all at one 1Ime
(9) a But the apprwser would look at If you owned a lot of

(10) properties he d look at each property and apprwse that
(11) property as If that - what Is the fair market value of that
(12) particular parcel as opposed to If thiS person was gomg to
(13) dump everythang on the market at one time Isn't that correct?
(14) A Yes but the poant I m making Is that If you have an owner
(15) that you re appralsmg all of their lands then the question
(16) becomes would they all sellin one day that - that does
(17) become a question that an apprBlSBr might deal WIth
(18) MR STOLL Could we have on the Tnal-Unk please
(111) DX10255?
(20) BY MR STOLL
(21) a I d like to tum to your appraisal Mr Dorchester This
(22) exhibit OX10255 contains the comparables I think you
(23) testified yesterday or the day before the comparables that you
(24) utilized In determmlng the market value of the shorallne areas
(25) of - what you called limited use property of the Plamtlffs

\
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(1) correct?
(2) A That IS correct
(3) Q Now In the 11rst place With respect to these - you ve
(4) got only three private transactions and wrth respect to these
(5) first two those two properties are located In Palmer ara they
(6) not?
(7) A Probably a IrttJe closer to Wasilla
(8) Q Okay Anyhow and those properties those two parcels at
(9) Ieast portions of those properties are underwater Isn t that

(10) correct?
(11) A Portions are on occasion These are - these are
(12) properties that can be used 10r what we ve celled limited use
(13) purposes You can do hunting you can do other - other types
(14) of outdoor actlvrtles there but they re - a portion of one of
(15) the properties Is developable developable but the bulk of
(16) them are not developable properties In the normal sense
(17) Q And thiS one on POint Possession now that - that s not
(18) really a transaction that went through IS It?
(19) A No rt IS not
(20) Q And the figure that you ve got here that IS a - that s an
(21) appraisal that somebody did Isn t that nght?
(22) A Yes It is
(23) Q And the offer there was an offer on thiS property though
(24) nght?
(25) A I m not certain

Vol 48 -7587
(1) Q Well do you recall that there was an offer that was
(2) something In excess 01 $700?
(3) A III give you a quall11ed yes 111 could explain what my
(4) d r11Jculty IS?
(5) Q Surely
(6) A I ve had an opportunrty to both Interview the broker who
(7) has the Iisttng on this property and to hear the testimony of
(8) Professor Green Pr01essor Green descnbed I believe what he
(9) said were two prevIous escrows and a current escrow

indicating
(10) that there were three offers
(11) My understanding Is that 1rom talking to the listing broker
(12) on thiS property that there was dialogue at some time after a
(13) 1986 appraisal on this property for the owner at $500 per
(14) acre There was diSCUSSion wrth several parties about a
(15) pOSSible purchase of the property I don t believe a contract
(16) was ever drawn I never - from the broker
(17) He indicated to me there was not one No money ever
(18) exchanged hands so there certainly couldn t have been an
(19) escrow In the conventional sense and he recently confirmed
(20) wrth my assOCIate In this work Steve MacSwaln that although
(21) he had had discussions recently WIth someone who expressed
an
(22) Interest In the property again there was no offer no escro-w
(23) or anything of that nature
(24) So I m sorry to equivocate on the offer but In terms of
(25) what I would normally cell an offer It s very fUzzy as to

Vol 48 7588
(1) whether the diSCUSSions that have occurred on thIS property
(2) ever really matured to the POint that they could fully be
(3) called an offer
(4) Q And the offer was In excess of $4 million for that
(5) property?
(6) MR DIAMOND I object as mlscharactenzlng he JUst
(7) said there wasn't an offer
(8) THE COURT Sustained sustained
(9) BY MR STOLL

(10) Q Now you ve got here certain public purchases and the only
(11) one that IS In Kodiak IS the Salonle Creek Isn t that
(12) correct?
(13) A Yes It IS
(14) Q And so thiS one sold for nearly $800 an acre IS that
(15) correct?
(16) A That s correct
(17) Q And you dldn t mention yesterday but you re aware first
(18) of all that was not - dldn't1ace on any water whatsoever
(19) Isn t that correct? It was not on oceanfront property?
(20) A Well you said no water at all I think there s a stream
(21) that runs right through there
(22) Q Okay there s a Imle stream excuse me?
(23) A Well that s water
(24) Q Okay there s no - there s no oceanfront though IS that
(25) correct?

Vol 48 7589
(1) A That s correct This Is back a ways from the ocean
(2) Q A few miles back?
(3) A Don t know that It s qurte that far But rt s not nght on
(4) the ocean
(5) Q And you dldn t mention yesterday but are you aware that
(6) thIS property that sold for nearly $800 an acre has very
(7) substantial contamination to It does It not?
(6) A For - for purposes of other development pOSSibly yes
(9) but It was purchased - It has for a long time been a ntle

(10) range for that type of use It -It has exactly what you
(11) would expect on a ntle range and that IS the things that fall
(12) out when you shoot ntles It was purchased to - to make
(13) certain that It could be used as a ntle range for the crnzens
(14) of the area
(15) Q Well It s a Imle more than a ntle range Isn't It-
(16) wasn t It a military range that used a little more than ntles
(17) on It? I mean there s some big gunnery shells and things like
(18) that and there was some concern about unspent shells and
things
(19) of that -In that area?
(20) A You d have to call those real big ntles
(21) Q Big nfles okay
(22) A Certainly other types 01 ordnance a shooting range
(23) Q And I guess - and you and your comparabl es here - thiS IS
(24) the KIB one - you dldn t put down the Seal Bay and Tonkl Cape
(25) transactIOn here on your chart did you?
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Vol 48-7590
(1) A That s correct I did not This report was - the report
(2) that these were taken from I believe was produced pnor to
(3) the time that that transaction even closed
(4) a Well thiS - this graph that you ve done here was done
(5) this year though wasn tit?
(6) A Sure taken from our May 1993 report
[7) a And In the Seal Bay transaction that sold for about $950
(8) an acre Isn t that nght? You divide the total prrce by the
(9) number of acres Involved?

(10) A And you re saYing forget the types of land JUst divide
(11) total acres Into total prrce?
(12) aYes
(13) A That would be correct
(14) a And that over 60 percent of - of that property was what s
(15) called Tonkl Cape which IS - I Will agree With you there
(16) there IS a mountain there on - on Kodiak Isn t that correct?
(17) A Yes there IS
(18) a Now In your appraisals -let me say one or thing about
(19) thiS This IS - the rest of these things that you used here
(20) are so-called exchanges including these eXchanges In the
(21) ArctiC Circle?
(22) A When you say I used the exchanges actually what I did IS I
(23) used the economic reasoning as to land that was a part of these
(24) varrous what we call market transactions
(25) a And none of these properties or every one these propertles

Vol 48 7591
(1) are In Kodiak are they?
(2) A None of the others that - other than the Salome Creek 
(3) are located In the Kodiak area
(4) a You can take It down Now you - you actually appraised
(5) only three of the 13 Kodiak Island Borough parcels that are
(6) Involved In thiS litigation Isn t that correct?
(7) A We - we looked at each of the KIB propertles and had to
(8) make our evaluations as to whether or not there was any
(9) economic effect of the 011 spill Ultimately three of them

(10) were selected as valuation parcels because we believed that
(11) there was some degree of economic Impairment
(12) a The answer to my questlon Is that there were only three of
(13) the 13 were actually appraised by you Is that correct?
(14) A I JUst want to make certain we re together on the word
(15) appraised It s not to say we forgot We actually did do an
(16) appraisal analySIS on three properties
(17) a I m not suggestlng Mr Dorchester you forgot I m just
(18) saYing that there was only three of them the appraisal Use
(19) the phrase Is a term of art under the Appralsallnstrtute Is
(20) It not?
(21) A Yes yes It IS
(22) a And you only did three appraisals three parcels of the
(23) Kodiak Island Borough property Isn t that right? _
(24) A Yes that same term of art as far as the Appraisal
(25) Institute means consider as well as to value So I just

Vol 48 -7592
(1) wanted to make sure we were - we were on the same

wavelength
(2) a And you found that there was based upon the SCAT Oiling
(3) maps you found that 01/ Was reported on five of the parcels
(4) correct? You determined that there was no economic

Impairment
(5) on two of those parcels?
(6) A I think I m gUilty of dOing something I did yesterday With
(7) Mr Petumenos I listened too closely But parts of the
(8) questlon did we base our analySIS on the SCAT maps? Yes in
(9) part From that did the SCAT maps Indicate that there was

(10) some degree of OIling on other than the three? The answer IS
(11) yes Old I answer your questlon?
(12) a I think you did And you concluded that unsurveyed
(13) segments were unolled segments Isn t that correct?
(14) ANo
(15) a All rrght HIS deposrtJon - you had your deposition taken
(16) on January 25 of thiS year?
(17) A I believe that s correct
(18) MR DIAMOND Let me read It before you pUblish It
(19) MR STOLL Okay
(20) MR DIAMOND Do you know what volume number that IS?
(21) MR STOLL Yeah It s volume SIX Here Ilifust
(22) give It to you
(23) MR DIAMOND Volume SIx?
(24) MR STOLL Here
(25) MR DIAMOND I d like to read It before you-

Vol 48 7593
(1) MR STOLL Fine
(2) MR DIAMOND I obJect to the use of this as
(3) Impeaching It s not
(4) (Bench Conference on the Record)
(5) THE COURT Why Isn t It Impeaching?
(6) MR DIAMOND Because the questlon he was asked
[7) THECOURT Donttype Okay goahead
(8) MR 0 lAM 0 N0 - IS different than the questJon he was
(9) asked In depOSItion and the answer he gave

(10) THE COURT It s Impeaching matena! Go ahead
(11) (Bench conference conclUded)
(12) BY MR STOLL
(13) a With regard were you asked thiS questlon With regard to
(14) the Oiling summarres or surveys or OIling surveys which you
(15) reViewed did you conclude that unsurveyed segments were
(16) unolled segments?
(17) Answer That Is the way that they were treated yes
(18) auestlon That s the way they were treated In your report
(lg) If they showed unsurveyed you conSidered them unolled Is
that
(20) correct?
(21) Answer That s correct
(22) Is that rrght?
(23) A Yes It IS I gave you a no JUst a moment ago Let me
(24) explain the difference Could you put that back up so I could
(25) look -look at It?
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(1) a Surely
(2) A You see here-
(3) a Just a minute let me see 
(4) A When It stops
(5) a Go ahead Sorry
(6) A Said did you conclude that they were unolled segments
(7) said that s the way they were treated I dldn t say that we
(8) said that they were unolled There s I think even a more
(9) fundamental Issue here than JUst thiS statement As we SIt

(10) here as you very well know after thiS deposition I was given
(11) a very sIzable amount of OIling information by the PlaintIffs
(12) As I told you at the deposrtJon I was not gOing to restnct my
(13) analySIS of OIling only to those things that I had as of that
(14) deposltJon I ve also asked and contJnuously had sought
(15) InformatIon from the PlalntJffs on any specific Oiling
(16) Information that I could be gIven
(17) We did receive addltJonallnformatlon and I have considered
(18) that Information so to say that the Oiling summanes or Oiling
(19) surveys were either all that we considered or the only way that
(20) we treated the InformatJon would be Incorrect and that s the
(21) reason I jUst gave you a no
(22) a Well let me ask you thiS question The - this was taken
(23) In January of 1994 correct?
(24) A Yes It IS
(25) a And that was after all what s called discovery was

Vol 48 7595
(1) completed other than the discovery Involving the experts
(2) Isn t that correct?
(3) MR DIAMOND I m object as mlscharactenzing I
(4) don t think there s a baSIS for the question Your Honor If
(5) you want me to approach III explain -
(6) THE COURT The objectIon s sustained You can ask
(7) another question counsel
(8) BY MR STOLL
(9) a Let me ask thiS question Pnor to your deposrtlon taken

(10) there were Virtually all of the PlaintIffs whether they were
(11) In this court or some other court had their deposrtJons taken
(12) Isn t that correct? InclUding people on Kodiak?
(13) A 1- I don t know I ve never looked to see that I just
(14) don t know
(15) a Well you know that there was - there were many many
(16) depOSItions taken by the lawyers for Exxon?
(17) A Yes Your question was all of the Plaintiffs In thIS
(18) case I guess I was thinking of all the people who have
(1g) talked but more technrcally I guess I am aware that
(20) deposrtlons have been taken of offlClals of the Kodiak Island
(21) Borough
(22) a And those were taken as well as many reSidents of Kodiak
(23) long before January 1994 Isn t that correct?
(24) A I don t know time frames Certainly many depOSitions have
(25) been taken pnor to mine

Vol 48 7596
(1) a And the - we asked before your depOSition to get all of
(2) the Veco reports on Oiling dldn t we?
(3) MR DIAMOND Your Honor there s no baSIS to question
(4) the witness on thiS
(5) THE COURT Sustained Objection s sustained
(6) BY MR STOLL
(7) a Did you ask Mr Dorchester for the Veco reports from Exxon?
(8) A You re talking about the Veco reports that the PlaintIffs
(9) furnished to me after my - my deposrtlon?

(10) a Well we dldn t get them until then but nght
(11) A Just trying to establish what you re talking about
(12) a Yeah Did you ever ask Exxon for their Internal - the
(13) reports they got from Veco?
(14) MR DIAMOND Your Honor assumes Exxon got reports
(15) from Veco assumes facts
(16) THE COURT Change the questIon counsel
(17) BY MR STOLL
(18) a Did you ever request from Exxon Veco reports of OIling?
(19) A I don t recall haVing made a speafic request as to Veco
(20) records What I did do was make a request as to Information
(21) that would be available
(22) a And so you - you had the InformatJon that Exxon gave you?
(23) A Well that was avarlable to us through the vanous
(24) processes I don t know how - how else to answer rt
(25) a Now one of the parcels that you found that was Oiled was

Vol 48 7597
(1) the so-called Onion Bay west parcel?
(2) A That s correct
(3) a And that s thiS parcel nght here (IndlcatJng)?
(4) A Yes rt IS
(5) a And you found that thiS parcel was Oiled Isn t that
(6) correct?
(7) AThat s correct
(8) a But you determined that there was no economic Impairment

to
(g) that parcel no damage IS that correct?

(10) A That IS correct
(11) a And InCldentally were any of the - you mentioned Monday
(12) that there were 39 recreation srtes there were only 39
(13) recreational srtes that you found that were damaged - I dldn t
(14) qurte understand rf they were Oiled or damaged In the - of all
(15) the PlaintIffs property there were only 39 Are any of these
(16) 39 sites ones In thiS Onron Bay west property?
(17) A I m unclear what you re asking
(18) a Well you had some graph and I m sorry I can t remember
(19) the number but you had - It was - I think you had 39 -In
(20) all of the Plalntrffs property there was only 39 recreational
(21) sItes Not just Kodiak Island Borough but Prince WIlliam
(22) Sound southern Kenai there were only 39 recreatJon srtes and
(23) my question IS was any of those 39 sites any of this property
(24) here In Onion Bay?
(25) MR DIAMOND 10bJect It mlscharactenzes the pnor
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A That s correct The OIling there was very light sporadiC

and In a location that we dldn t believe It would create any
market disruption for the sale of those properties
a At least a=rdlng to the Information you had?
A According to all of the information Oiling information

that we looked at
a And did you walk that property inCIdentally?
A No I haven t
a Old you walk the property on Onion Bay?
A No I - I did go Into Onion Bay In a skiff went all
around those shorelines and also on several occasions flew
over the property In vanous aircraft
a Old you walk the property the Kodiak property In
Shearwater?
ANa
a And now that property you found 100 percent of the
shoreline of the 143 acre parcel was Oiled Isn t that
correct?
A That s correct I think that s an example of 100 percent
Impairment of the property
a And for that parcel you found a total of $7500 of damage?
A That sounds correct
a Now that 5 - that 5 about - that 5 one of the parcels
InCIdentally that you appraised?
AYes ItlS

I

I I
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Vol 48 7598

(I) testimony
(2) MR STOLL Do you recall what 1m talkJng about?
(3) THE COURT I II let the witness answer If you have
(4) problems answenng the question let us know
(5) A I have no recollection of what you re talking about Mr
(6) Stoll
(7) BY MR STOLL
(8) a Do you consider any of these properties In Onion Bay
(9) recreational sites?

(10) A The portions of the Onion Bay west property that are Inside
(1 1) Onion Bay do have potential for ree site development The
(12) portion that s on the outer part on the Kupreanof Strait are
(13) you ve got some pretty steep land there you ve got a good
(14) fetch of water coming In there and I don t think people would
(15) In the marketplace recognize those as rae subdiVISion lands
(16) There IS a parcel as you come inSide on the KIB lands as you
(1n come InSide Onion Bay there IS a little property m there that
(18) has some rec potential Then when you go farther up Into the
(19) bay there are some lands that probably don t have as - as
(20) good a potential as some of the other lands In that area but
(21) do have some ree potential We Simply said that their
(22) potential for ree sites as of the year of the spill was
(23) somewhat deferred
(24) a Now - oh here we are I did mlsspeak - mlsspeak Mr
(25) Petumenos kindly found me the exhibit

(1)

(2)
(3)

(4)

(5)

(6)
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(9)
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(11)
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(16)
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Vol 48 7599
(1) MR PETUMENOS Always Willing to help
(2) BY MR STOLL
(3) a It s DX14039 It s 39 acre6 The question I ve got IS
(4) any of the 39 acres thiS property in Onion Bay?
(5) A No they re not
(6) a And none of the 79 manne commerCIal s conSidered In that
(7) IS It?
(8) A That s correct In both instances those refer to lands
(9) that are In Pnnce William Sound

(10) a I see Now the thing that you ve got here the thmg that
(11) was bothenng me or concerning me you say here Plaintiffs
(12) That to me Implies all Plaintiffs And then the other comment
(13) IS you have that received any OIling and Kodiak considers
(14) Itself a Plamtlff and you ve testified that Onion Bay did get
(15) OIling correct?
(16) A That s correct I think also as I explained though that
(1n thiS IS a summary of what we had Identified as our valuation
(18) parcels so It IS -It is consistent With preCIsely what I
(19) told you
(20) a I see Now you also found OIling m Ugak Bay Isn t that
(21) correct?
(22) A Yes It IS
(23) a And the property on -In Ugak Bay In Hidden Basin you
(24) found that was Oiled but agam you found no damages IS that
(25) correct?

Vol 48 -7601
(1) a And your appraisal on that was $125 000 for the 143 acres
(2) Isn t that correct?
(3) A I could look up my numbers but If
(4) a Go ahead If you -
(5) A That IS correct
(6) a And that s about three times - three times the pnce of
(7) $39 000 pwd in 19B7 for a 12 acre parcel nearby is that about
(8) nght? Three times -
(9) A Your math is -

(10) a Well my math IS about nght?
(1 1) A Your mouth - math - excuse me math sounds okay but your
(12) premise Isn t good
(13) a I see And Shuyak IS another parcel of Kodiak Island
(14) Borough 5 parcels that you found that was Oiled am I correct?
(15) A Yes It 15

(16) a And you also found damage there?
(In A That s correct
(16) a And Why do people usa the property what s your
(1g) understanding of why people use the property 10 Shuyak?
Hows
(20) that property used?
(21) A Shuyak Is a popular area for huntlOg or general outdoor
(22) recreation There Is boating and kayak/ng activity out In the
(23) area It s a little bit remote and some of the waters on the
(24) Shehkof Strait can be pretty rough at certain times but In
(25) the right weather very popular recreation area

I
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(1) Q Well the property along the - the Kodiak property along
(2) the Shellkof Strarts as you put It IS fairly protected IS It

(3) not?
(4) A It s pretty - I m sorry?
(5) Q Pretty well protected Isn t that correct? There s a lot
(6) of little Inlets rn there?
(7) A Once you get Into them there are a number of places that
(8) you could be protected but as I m sure you know properties
(9) that are over on the Shellkof Strait you have to go through

(10) the strait to get there
(11) Q Well you can come nght through here The Shuyak
(12) MR PETUMENOS The JUry can t see It

(13) MR STOLL I can JUst hold It up here that s okay
(14) BY MR STOLL
(15) Q People coming from the City of Kodiak would come - would
(16) come through the Shuyak Straits Isn tthat correct?
(17) A In all probability
(18) Q And - and then you have these IInle harbors down In here
(19) Isn t that correct?
(20) A That s correct
(21) Q And you dldn tflnd any slgmflcant Interference with these
(22) uses In 1989 or 1990 of this property?
(23) A Well enough that we did frnd Impairment for that property
(24) yes
(25) Q Relatlvely small amount Isn t that correct?

Vol 48 -7603
(1) A Nearly $80 000 Is a lot of money to me I don t know what
(2) the companson of small IS
(3) Q Well everything IS relative I guess -
(4) A Let s put It this way I thInk that based on the
(5) shoreline-related area here the extent and the nature of the
(6) 011 approximately $80000 IS a reasonable JUst compensation
(7) for the Impairment to the owner of thiS property for the 011
(8) spill
(9) Q Now that s your opinion as to what Is just compensation

(10) You re gOing to let the jury deCIde that though aren t you?
(11) MR DIAMOND Objection argumentative
(12) THE COURT Sustained
(13) BY MR STOLL
(14) Q Eagle Harbor and Ugak Bay that s another parcel that you
(15) found that was Oiled?
(16) A Yes
(17) Q And you found damages there also?
(18) A That s correct
(19) Q And there s no mountaintops there IS there?
(20) A No There s a pretty good SiZed hili there but no - no
(21) mountaintop
(22) Q And when you did your evaluation of that you assumed that
(23) you d cut off the access to the back part - portion of the
(24) property and so you valued only the shoreline to get your
(25) damage figure Isn t that nght?

Vol 48 7604
(1) A That s totally Incorrect You said that we would cut off
(2) access to the back As we explained earlier we looked at the
(3) entire property here The Eagle Harbor property IS another one
(4) of the Kodiak Island Borough s property that has some potential
(5) for resIdential development We think It s a good property
(6) Because there was something of an oversupply of remote

parcels
[7) as of the time of the 011 spill we looked at thiS for the
(8) Impairment that It had for what you d do with It untll you
(9) could start developing lots and we said that that was a

(10) limited use We used the shoreline-related area again but we
(11) dldn t separate or sever or cut off or do any such thing as
(12) that We SImply looked at the portlons of thiS that are on the
(13) waterfront portlons that would have been affected by the orl
(14) spill and we found our Impairment based on those areas
(15) Q Now the access to the portlon any portlon that s more
(16) than 1300 feet away from any of these shorelines the only 
(17) of any of these parcels of Kodiak Island Borough the only
(18) access to those parcels normally IS through the shoreline
(19) Isn tthat nght?
(20) A Sure And that s exactly why the concept of the
(21) nonexduslve use means that In no way have we affected any of
(22) the access to the uplands Any way that you d normally go to
(23) the uplands you d go to the uplands
(24) Q And so If you had a parcel that was - the shoreline was
(25) Oiled and one of them at least you found was 100 percent

Vol 48 7605
(1) shoreline Oiled the person gOing to that property would have
(2) to go through the 011 to get to the parcel then go up to the
(3) uplands nght7
(4) A Well as you know that dldn t occur here
(5) Q Well I don t think that s the case
(6) MR STOLL But any way Your Honor I think thiS would
[7) be a good time for - I ve got something I want to take up WIth
(8) the Court before -
(9) THE COURT Okay III send the fUry aut

(10) (Jury out at 935 am)
(11) THE COURT Okay counsel the jUry s not present
(12) MR STOLL Your Honor I d like to do this just
(13) before we resume If we could
(14) THE COURT Okay
(15) MR STOLL Thank you
(16) THE CLERK Please nse ThiS court stands In
(17) recess
(18) (Recess from 936 a m to 950)
(19) THE CLERK Please nse ThiS court now resumes rts
(20) session Please be seated
(21) MR STOLL Your Honor there s three areas that I
(22) want to ask him questions about and I thought It would be
(23) appropnate to take these up because I m sure there s gOing to
(24) be objection
(25) The frrst questIOn IS that he made a statement on a couple
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Vol 48 7606
(1) of occasions yesterday about Exxon assuming responsibility
(2) And I think the facts are that Exxon assumed responsibility
(3) after we obtained JUdgment on the pleadings Before that they
(4) filed a denial and I d like to ask him Isn t It true that
(5) they denied liability In this litigation until after we got a
(6) Judgment against them That s the first area Take these one
(7) at a time or all three?
(8) THE COURT Counsel
(9) MR DIAMOND Mr Stoll IS correct I do object to

(10) that We ve been hassling thiS out ever Since vOIr dire of
(11) whether Exxon assumed responsibility or not If memory serves
(12) me correctly and Mr Stoll can correct me If I m wrong but
(13) any such statements yesterday were prompted In response to
(14) cross examination They were passing comments not very
(15) direct ThiS witness has got no knowledge about the - the
(16) procedural history of thiS case and It Snot appropriate
(17) cross examination
(18) MR STOLL Your Honor hemadea-hemadealotof
(19) nonresponsive answers yesterday and really today but he
madea
(20) nonresponsive answer to Mr Petumenos yesterday and
(21) gratultously-
(22) MR DIAMOND Give me a second
(23) MR STOLL Sure Itspage7490
(24) MR DIAMOND Page 74-
(25) MR STOLL 90 line 17 he s talking about - he s

Vol 48 - 7&J7
(1) talking about - the question was In the last report you did
(2) a couple weeks ago you dldn t lUst talk about new material
(3) that came In from Dr Mundy and ICF and so forth You added a
(4) part of your report to reflect your understanding now that
(5) under Alaska law petroleum IS conSidered a hazardous
(6) substance dldn t you?
(7) In part that s true but I think I need to explain what
(8) happened here
(9)? And then he explainS about hiS onglnal report and then he

(10) says - thiS goes on for some length
(11) Then he says The market knows that Exxon Is responsible
(12) They have accepted the liability pUblicly and factually and
(13) the question from thiS pOInt on IS not matters of - I m not
(14) sure I understand the word arcane but arcane law but the
(15) question of what Is the - the economic Impact of the
(16) properttes which were owned by the Plaintiffs and that Swhat
(17) I proceeded Wlth
(18) The POint Is that he made the statement here and he just
(19) bnngs In thiS bUSiness about - thiS guy Sa very profeSSional
(20) Wltness obViously He bnngs In thiS bUSiness about the
(21) Defendants accepting responsibility which they dldn t do untJl
(22) after we got a jUdgment against them And It was
nonresponsIve
(23) to the-
(24) THE COURT I understand I understand what you re
(25) saYing counsel I m not gOing to get Into this debate now so

Vol 48 7608
(1) the objection IS sustained
(2) MR STOLL I m gOing to Wlthdrawthe next-next
(3) question
(4) Your Honor on the question about Mr Roberts that we Just
(5) had diSCUSSion at Sidebar about I would like to argue that the
(6) fact that I dldn t choose to ask Mr MacSwam as to whether or
(7) not the fuller amplification of what Mr Roberts supposedly
(8) told him I think I m stili entitled to ask thiS wrtness
(9) whether or not he IS aware that Mr Roberts made a damage

(10) analySIS
(11) THE COURT What do you Intend to ask him after that
(12) MR STOLL That s all I mean that he found
(13) damages
(14) THE COURT Why do you think you need that In the
(15) record?
(18) MR STOLL Because they put- Your Honor they put a
(17) blurb up on the screen a bunch of Mr MacSwam s
Interviewees
(18) I II call them that for want of a better word and one of them
(19) was Roberts and they ve got this quote attnbuted to him that
(2.0) I don tthlnk IS accurate
(21) THE COURT Let Ssee the blurb
(22) MR STOLL Pardon me?
(23) THE COURT Let s see the blurb
(24) MR STOLL I m sorry Your Honor I don't have It
(2.5) here

Vol 48 7&:13
(1) MR PETUMENOS It S Defendants exhibit Defendants
(2) eXhibit of the quotes
(3) MR DIAMOND I don t have the MacSwam extllbtts
(4) MR STOLL We don t know the number though Is the
(5) problem
(6) MR PETUMENOS Well they know the number
(7) MR STOLL Says something like there was no Impact
(8) or-
(g) THECOURT Iwanttoseert

(10) MR DIAMOND Your Honor we have an exhibit list but
(11) we don t have the eXhibit list broken down by WItnesses
(12) MR PETUMENOS We ve got the transcnpt tf you want
(13) to standby we can find It for you
(14) THE COURT Yeah find It and prOVIde me eVIdence from
(15) the record It would be very appreCIated
(16) MR STOLL Doing a word search Your Honor WIth the
(17) computer
(18) THE COURT Mr Stoll s calling Chicago
(19) MR DIAMOND I can save him the trouble It
(2.0) wasn t - It wasn t offered Into eVidence
(21) THE COURT Whatw85n t7
(2.2) MR PETUMENOS Do you have the number?
(23) MR DIAMOND No these appear to be
(24) cross-examination
(25) MR PETUMENOS Tim I m getting there
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Vol 48 7610
(1) MR DIAMOND Since I was asking the question I
(2) dldn t take notes Your Honor I - we really did want to
(3) finish today-
(4) MR PETUMENOS OX try DX10238-A 5 It
(5) THE COURT It II do us all a lot of good Mr
(6) Diamond rfl could get us out of the way
[l) MR DIAM OND I was gOing to represent to the Court my
(8) recollection of the exhibit
(9) MR PETUMENOS 10238-A 51 m kind of guessing but I

(10) thInk thiS might be -
(11) THECOURT Arewegettlngrt?
(12) MR PETUMENOS The operator tells me thiS don t work
(13) the disk IS full the sheet doesn t play
(14) THE COURT Here s the deal counsel ThiS was
(15) discussed at the bench at the last sessIon You asked me -I
(16) tried to take It as soon as we recessed You asked me for
(17) time You can t provIde CItations from the record Alii can
(18) deal WIth IS representations of counsel ThiS IS an absolutely
(19) utterly minor POint This obJectron IS sustained
(20) MR STOLL Okay
(21) THECOURT Letsgoon get the Jury In
(22) MR DIAMOND Readyforthejury I believe
(23) THE COURT Yes that s what I saId
(24) MR DIAMOND And a WItness too
(25) MR STOLL Your Honor we are - I might take

Vol 48 7611
(1) something - while they re getting the JUry
(2) THE COURT Yes go ahead
(3) MR STOLL There s an exhibit that we received last
(4) evening from Defendants that they Intend to offer on Otto
(5) Hamson later today and It s a - the notice the class
(6) notice of the subSIstence class settlement Not only does thiS
[l) Violate the rule of haVing prodUced exhlbrts last Fnday but
(8) we thInk that It s Irrelevant unfairly prejudicial et
(9) cetera

(10) THE COURT Thanks
(11) MR DIAMOND I was gOing to raise It wrth you
(12) obViously before the WItness testified We re Jumping ahead
(13) three witnesses now because we also have matters to diSCUSS
on
(14) the next WItness We can take It up now or-
(15) MR STOLL IwasJusttrylngtosavetlmewhllethe
(16) JUry wasn there
(17) MR PETUMENOS Thlslsablglssue Thlsls-would
(16) reqUire undOing an order at thiS point
(19) THE COURT Why do you wantto use It?
(20) MR DIAMOND In light of the way thiS case has
(21) developed In light of the emphasis on damage to subSistence
(22) resources days If not weeks and weeks of testimony on that
(23) The pivotal Issue In thiS case because the only - the only 
(24) Impact on use as best we can tell from testlmony Is on
(25) subSistence We have In the record testimony that a claim

Vol 48-7612
(1) was made on behalf of the shareholders of these corporations
(2) The last notice indicates the claim was made not only on behalf
(3) of the shareholders but on Village Corporations as well
(4) Including Village Corporations from Chenega English Bay Port
(5) Graham Tatrtlek We think the JUry IS entrtled to know that
(6) not only were claims made but that those indiViduals have been
[l) compensated for that harm Because we want to argue that
(8) It s - If they award damages for loss of subSistence harvest
(9) here It s gOing to be a double recovery It s gOing to be a

(10) double hit on Exxon Exxon s gOing to pay twice for the same
(11) injury Right now they don t know that All they know IS that
(12) some ephemeral claim IS floating out there In federal court
(13) They have no Idea what It Is whose benefit It Is or how It s
(14) gOing to come out It has been settled That s a fact I
(15) thInk It s a fact the JUry IS entrtled to know
(16) THE COURT Fine I don t counsel You can t use
(17) It Bnng them In
(18) MR DIAMOND Fortherecord IdJustllketogetthe
(19) Exhibit Number In the record
(20) THE COURT Sure
(21) (Jury In at 10 04 am)
(22) MR STOLL The Exhibit Number that we JUst referred
(23) to IS DX14062
(24) MR DIAMOND Your Honor so that It s part of the
(25) record can we make that court s exhibit next In order?

Vol 48 - 7613
(1) (Exhibit Courts 35 offered)
(2) THE COURT Yeah 35 Courts exhibit 35
(3) (Exhibit Courts 35 received)
(4) MR STOLL I have no further questions Your Honor
(5) MR DIAMOND So sudden caught me off guard
(6) REDIRECT EXAMINATION OF JOHN D DORCHESTER JR
(7) BY MR DIAMOND
(6) Q Some housekeeping Mr Dorchester I m gOing to show you
(9) Plaintiffs ExhIbit 8317 ThIs IS the Bureau of Indian AffaJrs

(10) Juneau area office market analySIS of service leases report
(11) that Mr Petumenos showed you yesterday and asked you
whether
(12) you had recognrzed It I know you wanted to correct the record
(13) on thiS
(14) A Yes yes 1-
(15) Q Have you had a chance to look at that overnight?
(16) A Yes I have
(17) Q In fact IS that something that you had seen pnor to
(16) yesterday?
(19) A It IS Indeed I guess I was listening too close again to
(20) one of Mr Petumenos questions I thought he was saYing a
(21) study of leases of allotments and thIS IS a study that was
(22) done for people by the BIA of rents -
(23) MR PETUMENOS Excuse me?
(24) A That we hoped would establish rents
(25) MR PETUMENOS Just one serond Judge rf we re now
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(1) gOing to address the document I believe what happened on

cross
(2) was I asked him about the document He said he dldn t
(3) recognize It and all my InqUines thereafter were sustained
(4) when the objectIOns were asked So I would believe this would
(5) be beyond the scope of cross at thiS POint and not proper
(6) redirect
(7) MR DIAMOND I don t see why The question was
(B) raised Exhibit was Identified We Just simply want to
(9) correct the record so there s no mlslmpresslon here Counsel

(10) IS free to inqUire on recross about how the witness may have
(11) used It
(12) MR PETUMENOS I have the transcripts here of exactly
(13) what happened
(14) MR DIAMOND I have the entire transcnpt rfyou
(15) want
(16) THE COURT ThiS IS enough You can question him
(1n BY MR DIAMOND
(1 B) Q I forgot where you were when you were Interrupted
(19) A I think I could give you a very short answer Not haVing a
(20) chance really to study or look at thiS document yesterday we
(21) went rather qUickly I misinterpreted It When I looked at the
(22) entire document I definitely did recognize It as one that we
(23) did rely on As a matter of fact It IS referenced In our
(24) report pieces of the information from thiS are Included In the
(25) report that I wrote

Vol 48 7616
(1) enacting ANILCA and saJd It was to preserve and protect scenic
(2) environmental and ecological values remember that?
(3) A Yes
(4) Q What did AN ILCA do?
(5) A AN ILCA was an act that was also called the 0-2 Lands Act
(6) to my knOWledge It s pnmanly the act that established very
en large park Wildlife refuge areas It was a national parks
(B) type of legislation
(9) Q All nght It wasn t AN ILCA that created Native

(10) Corporations or gave Native Corporations their onglnal
(11) allotment of lands?
(12) A That s correct It s separate from what I think the JUry s
(13) heard referred to a number of times as ANCSA the national 
(14) the Alaska Native Claims Settlement Act which was earlier
(15) about 1971
(16) Q Was any of the congressional mtent language that was read
(1n to you yesterday as you understand It Congress s Intent In
(IB) enacting ANCSA?
(19) A I don t believe It was
(20) Q Okay different act different Congress?
(21) A Different act different Congress
(22) Q Highest and best use you were asked whether about
(23) controversy between calling Wlldemess property natura/lands
(24) or envIronmental preservation lands versus the term you used
(25) limited use lands Is thiS a battle over nomenclature over

I I
I-.J

,- I

U

D

, I
I
I

: I

I
I
---'

I I

I I
I ,

---'

BSA STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 XMAX(13)

I I

I I

I I

I I
L.-

I
I I

I I

Vol 48 7615
(1) Q I m gOIng the put on the Elmo a page from PX8123 your May
(2) 1993 report and It IS table 8 5 Just tell us what thiS table
(3) IS generally so we know what we re looking at
(4) A ThiS table Is a summary of lease and other forms of rental
(5) Information that we obtained from various sources long-term
(6) leases short term use permits and so forth The highlighted
en line here Simply IS the range of long term lease rates that was
(B) CIted from th'S study for example
(9) Q They are one In the same?

(10) A They are one In the same
(11) Q So you did take Into conSideration the report that you had
(12) forgotten about yesterday?
(13) A Yes we did
(14) MR PETUMENOS Could you leave that out counsel so
(15) I could address It on recross?
(16) MR DIAMOND What s that?
(1n MR PETUMENOS Leave It out so I can address It on
(1 B) recross Don t let It go too far
(19) MR DIAMOND It s yours
(20) BY MR DIAMOND
(21) Q ANILCA versus ANCSA Mr Dorchester you were asked
some
(22) questions about ANILCA the Alaska Natural Interest Lands
«3) Conservation Act remember that yesterday?
(24) A Yes I do
(25) Q And Mr Petumenos shared Wlth us Congress s Intent In

Vol 48-7617
(1) terms and terminology?
(2) A I - I believe It s pOSSIble to perceive the difference as
(3) lust a battle over words I don t have any problem If anyone
(4) wants to use the word natural lands for - for anything
(5) appraising so the nomendature makes no difference In my
(6) experience particularly W1th farm and rural properties we ve
en typically used the word natural lands to mean those that have
(B) not been tilled disturbed developed any kind of land that Is
(9) stili natural land but I don't have any problem Wlth the tag

(10) What IS Important I thmk IS the understanding of comparing
(11) the highest and best use W1th a proper highest and best use
(12) that IS comparable to It and gettmg sales that are comparable
(13) to be able to make comparable analyses
(14) Q Are you saying rf the diSpute Isn t over the terms and
(15) terminology It s over what comparables can be used?
(18) A It s either over the selection of the comparables or once
(In they re selected how you would analyze those comparables
(IB) Q You were asked questions both yesterday and again this
(19) morning by Mr Stoll about the Seal Bay Tonkl Cape
«0) transaction and you re familiar WIth the underlYing
(21) appraisal?
(22) A Yes I am
(23) Q That appraisal used the term lands held for natural
(24) preservation or resource preservation or words to that effect
«5) did It not?
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(1) A Yes It did
(2) Q Does that render that appraisal no good?
(3) A No It doesn t Not by Itself
(4) Q Old you view the appraisal to meet professional standards?
(5) A I actually dldn t review this appraisal trom the standpoint
(6) of - of trying to see whether or not It met standards The
(7] state of Alaska did that and initIally rejected the appraisal
(8) as haVing some detlclenctes But the name ot the firm that did
(9) the appraisal IS International Forestry Consultants they re a

(10) torestry 11rm
(11) The review 01 the appralsal clearly showed that
(12) International Forestry Services attnbuted 36 and a hal1
(13) million dollars of the Seal Bay Tonkl Cape - actually Seal Bay
(14) propertIes to tlmber and the other land that was not timber
(15) In -In the review was valued at about $260 61 62 an
(16) acre The tlmberland was valued at over $2 000 per acre
(17) So the dlstlnCtlon here again IS making certain that
(18) regardless of what we call It we understand that the property
(19) was appraIsed based on timber potential 36 and a hal1 million
(20) dollars of that was conSidered to be tor timber and other
(21) lands without tImber values were shown to have value at
(22) whatever their hIghest and best use might be
(23) Q So the 11ght IS over comparables and what pnce you get out
(24) ot comparables?
(25) A That s correct

Vol 48 7619
(1) Q Let s try to put thiS dispute Into proportion Let s
(2) assume Mr Dorchester that you and Mr Roddewlg and Mr
(3) MacSwaln and anybody who agrees WIth you are all wet and

that
(4) Wilderness property In Pnnce William Sound and the Gulf really
(5) ought to be valued not at your 300 to $500 an acre but at
(6) Dr Mundy s $950 an acre With me?
(7] A I believe so
(8) Q Have you gone back and recalculated your numbers

assuming a
(9) value tor all land that you c1assl1led as limited use at

(10) Dr Mundy s $950 per acre natural lands valuation?
(11) A Yes I have
(12) Q Could you share with us what those numbers are? You can
(13) come down and I m going to ask you 11 there Is room JUst give
(14) us an additional column on what s been marked as DX14788
(15) I think I took the marker home last nrght
(16) All nght If we assume that all 01 the land that you
(17) classl11ed as limited use land was valued at $950 an acre and
(18) not 3 to $500 an acre what happens to the total damage
(19) 11gures that you ve computed 10r each of these Plaintiffs? And
(20) why don t you Just Insert a column 11 you can here or
(21) wherever you think you could 11t It in?
(22) A It s okay to mark on this?
(23) Q It s okay to mark on It
(24) A Not sure what to call thiS Let me Just say
(25) Q Call It 950 an acre We II all remember what the

(1) assumption IS here
(2) A In the work that I performed 11 we had used Dr Mundy s
(3) $950 an acre tor everything that we called limited use Chugach
(4) Alaska Corporation would have approximately a $496 000
(5) Impairment Chenega Village Corporation would have - these
(6) are all rounded slightly - $1 500 000 English Bay
(7] Corporation would be $235 000 Port Graham Village

CorporatIon
(8) would have $304 000 Stili would not have any change tor Eyak
(9) or Tatitlek Village corporatIons Kodiak Island Borough would

(10) be $161 000 and that s a total of $2 million 695 - call It
(11) 696 thousand dollars
(12) Q Okay so even It Dr Mundy s nght and you are wrong an
(13) assumption I know that you re not qUick to Indulge your
(14) numbers come up from roughly a mIllion three to two six?
(15) A That s correct
(16) Q So thiS IS over a million three?
(17) A That s over a million three
(18) Q You can take your seat - actually I was gOing to ask you
(19) to explain to us one other chart that Mr Petumenos put on
(20) the - the Elmo yesterday This IS PX8332
(21) You were telling us yesterday - remind us It s a Irttfe
(22) bit dl11lcult to see on the - colors get faded out on the
(23) Barco but Just remind us your understanding 01 what thiS graph
(24) reports to compare what the blue IS and what the red IS?
(25) A This purports to show In one color the market transaCtlon

Vol 48-7621
(1) land values that we tound 10r each ot these transaCtlons trom
(2) our research of each 01 the transaCtlons It shows In another
(3) color with the long lines coming out here to the nght a
(4) total conSideration including land and whatever else IS
(5) Involved In the transaction
(6) Q All nght Your numbers did you have to take a sales
(7] pnce number that you got trom some sale agreement and try to
(8) figure out what part of that was for real estate and what part
(9) was for something else?

(10) A Actually no
(11) Q Why not?
(12) A That had actually already been done for us What we did
(13) was go to vanous source documents as an example one of
(14) the - one 01 the easiest to look at Is the ANWR Intormatlon
(15) In thiS case the Umted States general a=untlng ottice
(16) had made an investigation 01 the proposed exchange They
wrote
(17) a report which was submitted to Congress and In that
exchange
(18) they said the Department 01 the Intenor had appraisals that
(19) showed that the colieCtlve value 01 the lands proposed tor the
(20) exchange was In the VICinity 01 $1 00 10r value Despite
(21) that - and I mentioned to Mr Petumenos yesterday thiS line
(22) here was actually Incorrectly drawn It s a little bit less
(23) than that I believe Despite that there were a tran- - a
(24) proposed transaction that was to occur based on appraisals
(25) uSing the natural lands concept Public Interest value was the

Page 7618 to Ptlge 7621 907-258-7100 MIDNIGHT SUN COURT REPORTERS



BSA STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 XMAX(I5)

I I

I r

I I

I
~~

! I

I J

r I

I

Ij

I I

~

I :
1 I
e-..J

u
I

L.....J

\ I

I I

I I
------.J

Vol 48 7622
(1) operative term that was used And the general accounting
(2) office said no we reject the notion that thiS transaction
(3) should occur at thiS very dramatically Inflated number and we
(4) believe they said to Congress that It should be viewed under
(5) the Department of Intenor s numbers more for your market

value
(6) estimate than the other number
(7) What we did - we dldn t make up the hundred dollars per
(8) acre or the transaction which rncluded In thiS Instance other
(9) types of conSideration than Just the land We went to the

(10) documents we found those numbers there and rn each of the
(11) rnstances that - some of the bars we don t have In our report
(12) but rn each of the rnstances where those transactions are In
(13) our report we went to the people who were Involved we went to
(14) the records that were rnvolved where we could get them and we
(15) Simply took the land values out that have been estimated as a
(16) part of the transaction
(17) a Okay I want to ask you about Kachemak SNA and Seal Bay
(18) but I m gOing to come back to those
(19) You told us yesterday With respect to some of the other
(20) transactions where you had a pnce per acre for the real estate
(21) but that there was some larger pnce per acre because there was
(22) more than real estate conSideration being given to the
(23) government you only looked at the real estate pnce paid per
(24) acre forthe real estate
(25) Could you give us some examples of what else the buyers

Vol 48 7623
(1) here were bUying rn these transactions that was not real estate
(2) which led them to pay a total pnce higher than If they were
(3) Just bUying the land?
(') A Let me give you a couple maybe Just real qUickly If we
(5) look at the Pnbllof Island transaction the Pnbllof Island
(6) transaction was partially a finanCIal aid and partially was a
(7) payment by the Umted States to make a - almost a retribute
(8) payment an amends for mistreatment of the people there over a
(9) very extended penod of time So It was determined by

Congress
(10) that there should be a payment to these people Once that
(11) deCISion was made there was an amount of money that was set
(12) aSide appropriated to make that payment and somewhere In
the
(13) process It was also determined that the bird cliffs Which are
(14) baSically virtual cliffs of wonderful birds should be Included
(15) In the transaction after the transaction was actually put
(16) together as a finanCIal and repayment for past SinS purpose for
(17) Congress
(18) The lands were appraised for their market value by the same
(19) government that made the payment and they were appraised
more
(20) In the vlclmty of $1 00 per acre _
(21) a The hundred dollars per acre then IS the government s
(22) number for the land value If that s all It was bUying?
(23) A If It were only bUying land $100 per acre would have been
(24) the numbers based on the eVidence that we have that would
have
(25) been used

Vol 48 7624
(1) a That s a government number not a Dorchester number?
(2) A It s not a Dorchester number at all
(3) a Backscatter transactions you have thiS much per acre for
(4) the real estate but the total conSideration on a per acre
(5) baSIS IS more On the backscatter transactions what In
(6) addition to land did the government bUy?
(7) A Backscatter IS also a very umque transaction If we tried
(8) to use the transaction pnces as total pnces for comparison
(9) purposes we may never have another companson like It rn the

(10) history of the world Backscatter was a national secunty
(11) project at the time of the Cold War while there stili were
(12) major concerns about the establishment of the over-the hOrizon
(13) radar systems for national defense purposes Studies were
made
(14) as to where certain sites could be bUilt Once those SIdes
(15) said they go here rt was necessary for government to acquire
(16) those sites and two things happened The sites were appraised
(17) as to their land values The land values from those appraisals
(18) by the same government are the ones that we used
(19) Again I dldn t make them up but the total consideration
(20) that was negotiated was negotiated with some very good
(21) negotiations And a pnce that was paid because of the
(22) national secunty and the duress of needing to do It now
(23) eventually resulted In a higher total conSideration pnce
(24) There were also some other things In the total pnce
(25) beSides Just that

Vol 48 7625
(1) a All rrght the Price per acre for JUst the land where do
(2) these come from?
(3) A Those came from the government s appraise of the land
(4) a So those are government numbers not Dorchester numbers?
(5) A That s absolutely correct
(6) a I said I was gOing to ask you - oh Kachemak Bay 1 and 2
(7) You have a number per acre for the limited use part of the
(8) land but there IS a total transaction pnce when expressed on
(9) a per acre baSIS that s even more What did the government

buy
(10) in these transactions rn addition to limited use lands?
(11) A For Kachemak Bay 1 and 2 not a thing But they did
(12) exchange property based on - on a baSIS of land values and
(13) what I ve done here IS Just Simply show the land value portion
(14) that they acqUired that IS limrted use land versus other types
(15) of land use
(16) a They bought land that was SUitable for higher and more
(17) profitable purposes In addition?
(18) A Again maybe it s better to say this In the exchange the
(19) way that both of these two Kachemak Bay exchanges occurred
the
(20) parties agreed that a Single appraiser would appraise the
(21) part - the lands of both parties Once that appraiser
(22) finished WIth hiS or her work what they then did was they said
(23) let us sort of trade back and forth here on what lands are
(24) gOing to go until we eventually have an equal value on each
(25) side and we can swap So these are both Intended to be equal
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(1) value eXchanges
(2) On Kachemak Bay 1 what I did agam although Kachemak

Bay
(3) 1 has only a fairly small amount of what we call limited use I
(4) went to the appraIsals that were used for this transactIon and
(5) I found that limited use non waterfront land was appraised 10

(6) the transaction at $300 per acre I found that limited use
(7) waterfront property In that transaction In Kachemak Bay was
(8) appraised at $500 per acre
(9) In the 83 exchange which IS Kachemak Bay 1 there were

(10) two other kmds of land that were also eXchanged and the
(11) appraiser dlstmgUlshes the vanous types of land One krnd
(12) was what you might call a moderately developed recreational
(13) type land that had at least proxImity to roads and utilities
(14) Those - those lands were valued at $800 per acre and some of
(15) the lands that were Involved 10 the exchange had roads
(16) electriC telephone not exactly what - what we would call
(17) limited use lands and those were appraised 10 that transaction
(18) for over $1 000 per acre
(19) Q NI right But the numbers that you used were the numbers
(20) that were given by the appraisers to the remote limited use
(21) land portion of those transactions?
(22) A That s correct Again they re not Dorchester numbers
(23) They re numbers that came directly out of the transaction
(24) a Kachemak SNA that s Seldovia Native Association?
(25) A Yes

Vol 48 7627
(1) Q And Seal Bayffonkl Cape - no Dorchester Ime here?
(2) A No Dorchester line
(3) Q You dldn t use them?
(4) A That s correct
(5) a Because they were at such a high Price?
(6) A Not at all
(7) a Well Why dldn t you use them?
(8) A These transactions really occurred pretty much at the tall
(9) end of the bulk of our analysIs period but also very

(10) Important on the Kachemak Bay transaction the Kachemak
Bay
(11) transaction with the 0,1 Spill Trustees probably would not
(12) have happened based on my diSCUSSions with the state
director
(13) of parks and various other people If It hadn t been for the
(14) all spill funds So there was a Imle bit of speaal fundrng
(15) that was available for these to occur unlike the market at
(16) large
(1 T) But the transaction Itself the Kachemak Bay purchase by
(18) the 01/ Spill Trustees Included land that - of three kmds
(19) Part of It which was the part that really motivated the
(20) transaction was timberland and the timberland price that was
(21) paid IS over $1 000 an acre for land that has productive
(22) timber The surface estate has mIxed possible uses and 01the
(23) portion of the price that was paid for the surface about $651
(24) per acre were paid and for the subsurface portions of the
(25) site the Trustees paid about $1 00 an acre

Vol 48 7628
(1) a GUide Note 8 PX8299 that Mr Petumenos wanted the JUry to
(2) be able to consIder when they deliberate you re familiar WIth
(3) GUide Note 8?
(4) A Yes I am
(5) a And Mr Petumenos also showed you a final report of the
(6) Task Force on appraisers envIronmental responsibility PX8310
[7) are you familiar With that?
(8) A Yes
(9) a Collecttvely what obligations do these Impose on

(10) appraIsers?
(11) A They help to - to spell out the most fund- -fundamental
(12) I thmk responslbllrty of an appraiser 10 both domg their
(13) work and 10 reportmg the results of their fmdmgs and that
(14) Is to not Intentionally mIslead to - to make certam that If
(15) there IS a hazardous condmon If there s any sort of
(lS) condition defeCtIve plumbing some feature 10 the property
(17) that IS reasonable for the market to know about that the
(18) market - or that the appraiser not obscure or hide whatever
(19) that IS ConSider what you should consider and report It
(20) Q If there had been some contamlnatmg event like ollar
(21) petroleum product on the property would that be somethmg
that
(22) an appraiser would be ethically bound to disclose?
(23) A I believe It IS very Important that the disclosure be
(24) made I don't know that you have to call It anythmg In
(25) particular as long as you make certain that your report IS

Vol 48 7629
(1) clear that It IS there It s not - again It s not a
(2) nomenclature thmg as much as It 15 a fact srtuatlon
(3) Q Okay PX8123 you recognize thiS as a copy of your 1993
(4) report?
(5) A Yes I do
(8) a Mr Petumenos asked you these questions In connection WIth
(7) your report Do you think your report fairly discloses the
(8) eXIstence of an all spill and the effects on Plarntlffs
(9) property and are you comfortable with the Jury haVing a look at

(10) thIS?
(11) A I m absolutely comfortable with It I d love forthem to
(12) do It
(13) MR DIAMOND Your Honor at thiS time we would offer
(14) all three Into eVIdence
(15) MR PETUMENOS Counsel has done thiS before He s
(lS) moved reports IOto eVidence in front of the Jury where none of
(IT) the reports the Court has ruled on I d ilke to reserve my
(18) argument on thiS
(19) THE COURT All rrght you can reserve
(20) BY MR DIAMOND
(21) Q The natural abundance of PlalOtIffs property I believe
(22) Mr Petumenos elicited the fact that you dldn t take Into
(23) a=unt separately in your appraisal of the Plaintiffs lands
(24) the rrch abundance of the natural ilfe they support Is that
(25) right?
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Vol 48 7630
(1) A As a separate Irne Item consideration of adjustment for
(2) that that s correct
(3) a And you dldn t take Into a=unt separately the breath
(04) taking grandeur and beauty of these lands?
(5) A Once again as a separate adJustment of a line Item no
(6) did not
(7) a Are you Just a heartless soulless person?
(8) MR PETUMENOS Objection Judge
(9) THE COURT Sustained

(10) BY MR DIAMOND
(11) a Why dldn t you take those Into a=unt separately?
(12) A Well I hope In fact that they are taken Into a=unt If
(13) we ve done our market research and If we ve done our
(104) calculations correctly to the extent that the market values
(15) themselves they re a part of the market Any honest appraiser
(16) has to - to make very certain as a professional that he or she /
(17) IS not trying to appraise a property as they indiVidually would
(18) feel or believe about the property We have to divorce
(19) ourselves from the property and our own indiVidual biases and
(20) our own IndiVidual feelings So the question here has nothing
(21) to do with how I feel about It I have to overcome those
(22) feelings to do an unbiased lob But the question IS how would
(23) the marketplace reflect their views and to the extent that all
(204) of those Issues that Mr Petumenos asked me about are
reflected
(25) In the market that s the reason we go to the market to get

(1)

(2)

(3)

(04)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(104)

(15)

(16)

(17)

the
(18)

(19)

(20)

(21)

(22)

(23)

(204)

(25)

Vol 48-7632
Oregon and when he comes to the State of Alaska-
MR PETUMENOS Judge I m gOing to object Mr Stoll

filed certain motions WIth thiS court so he could -
THE COURT I believe that s what the WItness IS gOing

to deSCribe counsel You can draw the analogy
MR PETUMENOS III ask my questions on recross

perhaps
A There are - based on exactly what he should do Alii m

saYing IS that there are procedures whereby In varrous
profeSSional fields when one goes from one state to another
state to do practice that you can qualify to do that
In the appraisal field at the moment we have thIS new

thing called certification and the one thing that we have
tried very hard to do IS to make certaln that when someone does
go from one JUrisdiction to another If you re cerbfied In
Arizona and you come to Alaska to do work that you do
assoCIate With someone In that area someone who does know

markets and does know the ropes in that area That s exactly
what I did here That s exactly what I did In assoaatlng WIth
Mr MaCSwaln I

For my practice at thiS POint of my career If I did that
In every state I d spend all my time taking exams and working
on certification reqUirements that my dl8nts aetually don't
don t have me do and It hBli not been a hinderance In anything
that I do

o
I I

I

I I
I

I _~

I
~J

I I
I~

iJ
I

I

Vol 48 7631
(1) market information for comparisons
(2) a Finally the liubJect we spent over 20 minutes on yesterday
(3) certification You are not certified In the state of Alaska
(4) correct?
(5) A That s correct
(6) a And you re not certified In the state of ArIzona correct?
(7) A No I m not
(8) a Would you hke to tell the jury why you re not certified?
(9) A This - thiS II sound a bit Immodest and III apologize In

(10) advance for that but With over 40 years In the apprBJsaJ
(11) field I ve had an opportunity to - to grow In my reputation
(12) and In my - my chents to a point where I m frequently called
(13) on to - to deal With very large and challenging assignments
(104) I go all over the United States I do work internationally
(15) We ve JUst been asked to do work In Ghana I ve been B1iked
not
(16) too long ago to make an evaluation for all of the real estate
(17) for India s national railroad system I could give you other
(16) examples but In dOing all of that through the years WIth my
(19) Involvement as a - as a president of the AppralsallnstJtute
(20) and a lot of the engagements that I ve had I ve grown to a
(21) POint where frankly my clients don t look to certification
(22) That s not essentially what they do
(23) In my work around the United States I do -I do something
(204) very much I guess like lawyers do to an extent
(25) I beheve Mr Stoll Is a member of the bar In the state of

Vol 48-7633
(1) BY MR DIAMOND
(2) a Is there a more practical reason why you have not sought
(3) certification In any state?
(04) A Well there s a - there s also another reason that comes
(5) Into play When the certification program WBIi first put
(6) together I WBIi one of the - the authors of the national exam
(7) set that was put together for the certJflCBtlon process to be
(8) given to people In the various states and I deaded at that
(9) POint that I wouldn t take the exam for a few years until I

(10) could totally disaSSOCIate myself from what I did In wntIng
(11) the exam
(12) a So haVing written the test you weren't going to take It?
(13) A That s correct
(104) MR DIAMOND I have no further questJons Your
(15) Honor
(16) You can resume the stand
(17) RECROSS EXAMINATION OF JOHN D DORCHESTER JR
(18) BY MR PETUMENOS
(19) a One of the things that s helpfUl about certification Is
(20) that when you practice In a state from day-to-day you can
(21) become more famIliar With some of the unrque lands that a state
(22) has Within It would you agree?
(23) A Yes I would
(204) a Now you told the Jury on redirect that somehow thiS
(25) statute that I read to you on ANILCA WBli distingUIshable from

I
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Vol 48 7634
(1) the Alaska Native ClaIms Settlement Act and I thInk the Import
(2) of what you re saYing IS that rt wasn t Important to how Native
(3) Corporations owned theIr land IS that your Inference?
(4) A No not at all 1- rf I understood the question
(5) a Well let me ask-
(5) A It was-
(7J a If you would answer my question Let me see If I can ask
(8) the questions for JUst a little while
(9) Where did you get your information about the Import of

(10) ANILCA on Native Corporation lands? Old you do rt yourself?
(11) A I don t believe that the basIc question - fist of all
(12) yes I m talking about what I have read about ANCSA and
(13) ANILCA The question that was asked of me yesterday about
(14) congressional Intent -
(15) a No my question so far Mr Dorchester IS whether you did
(16) the work yourself or whether you asked somebody else to help
(17) you?
(18) A No I had read qurte a bit about ANCSA and ANILCA
(19) a Now then you know rf you ve read qUIte a brt about ANCSA
(20) and AN ILCA that Congress found Section 3111 of AN ILCA
that
(21) The continuation of the opportunity for subSIstence uses by
(22) rural reSidents of Alaska Including both natives and
(23) non natives on the public lands and by Alaska natives on
(24) native lands IS essential to native phySical economic
(25) tradmonal and cultural eXistence and to non-native phySical

Vol 48 7635
(1) economic traditional and SOCIal eXistence that was one of the
(2) findings of Congress nght? In ANILCA?
(3) A You said ftndlngs of Congress?
(4) a Yes
(5) A You re talking about the &taMe?
(6) a I m talking about the congressional declaration of findings
(7J In Section 3111 you ve read It?
(8) A The answer IS - to that IS yes and -
(9) a All nght the other thing I wanted to ask you IS whether

(10) the Alaska Native Claims Settlement Act was In 1act amended by
(11) ANILCA?
(12) A To some extent rt was yes
(13) a It was changed nght?
(14) A Portions of It were changed
(15) a You know that the Chugach region In particular received
(16) certain concessions about the way that they could select their
(17) lands and what lands that they could select In ANILCA?
(18) A I do recall there was some changes
(19) a And those changes were consIstent WIth the congressional
(20) declaration 01 findings that took place In AN/LCA am I right?
(21) MR DIAMOND Objection no foundation inconsistent
(22) MR PETUMENOS Well do you know
(23) THE COURT Go ahead answer that
(24) A / don t have a basIs I don t know what all of the changes
(25) are as I Sit here

Vol 48 7636
(1) BY MR PETUMENOS
(2) a There was protection for land owned by Native Corporations
(3) prOVided for In ANILCA based upon the findings nght?
(4) A Could you tell me what you have In mind there?
(5) a There were proVISions that protected Native Corporation
(6) lands from certain things that could happen adverse to rt In

(7J the marketplace?
(8) A I m having trouble tracking It s a very broad question
(9) I think there were vanous portions 01 ANILCA that have

(10) probably created doubts and questions that I m not sure
whether
(11) they protect because of the doubts but certainly there was an
(12) Intent to do what you re saYing
(13) a There were Intenm conveyances of land made to Native
(14) Corporations WIth co-equal status of patent In ANILCA?
(15) A As you know I m not a lawyer I have some - some
(16) difficulty answenng that as to - as to how the effect of rt
(17) IS I don t know the legal answer to rt
(18) a It allowed for land exchanges of equal value and for
(19) pUblic Interest value as part of the &taMe dldn t rt?
(20) A I don t believe that s correct
(21) a You don t? GIve me a minute Judge and I II find rt for
(22) him
(23) MR FORTIER I get to help
(24) MR PETUMENOS You re the expert
(25) MR PETUMENOS Section 1621 paragraph F

Vol 48 7637
(1) MR DIAMOND Before you publish rt 16-
(2) MR PETUMENOS 21 paragraph F entrtled land
(3) exchanges Page 458
(4) MR DIAMOND Your Honor I propose Instead we call
(5) Mr Fortier who s the expert on the subject I don t know
(6) that It IS particularly relevant to pursue thiS course with
(7J thiS wrtness on a door that Plaintiff opened not Defendant
(8) THE COURT For now the objection s overruled
(9) MR DIAMOND Figure It out

(10) MR PETUMENOS Thank you very much
(11) BY MR PETUMENOS
(12) a I m going to show you a portion of the AN/LCA &taMe on
(13) land exchanges to see - how dId that yellow turn purple on
(14) me? The secretary the secretary of defense the secretary of
(15) the agnculture In the state of Alaska are authonzed to
(16) exchange lands or Interest therein InclUding native selection
(17) nghts wrth the corporations organized by native groups
(18) Village Corporations regional corporations and the
(19) corporations et cetera
(20) It goes on to say Exchanges shall be made on the basis of
(21) equal value and either party may pay to the exchange cash In

(22) order to equalize And It goes on to the next page
(23) The value of property exchanged prOVided that when the
(24) parties agree to an exchange and the appropnate secretary
(25) determines It IS In the public Interest such exchanges may be
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Vol 48 7638
(1) made for ather than equal value
(2) So I m rrght and you re wrong rrght Mr Dorchester?
(3) A Absolutely wrong
(4) Q Okay absolutely wrong?
(5) A Could you leave that up there I d need to tell you why
(6) Q ThiS 15 the part of you that 15 not the lawyer speaking
[7) now?
(8) A It s correct I m talking to you as an appraiser who
(9) talked with the general accounting office who looked at thiS In

(10) the ANWR exchange and dealt exactly With thiS Issue
(11) Your question to me was about publiC Interest value those
(12) were the three wards that you put together The line you see
(13) here provided that when the parties agree to an exchange and
(14) the appropnate secretary determines It IS In the pUblic
(15) Interest the word value IS not rrghtthere As a government
(16) officer In the finance corps I spent hundreds of millions of
(17) dollars In the public Interest When I was With the urban
(18) renewal authonty I spent millions of dollars In the public
(19) Interest I ve dealt In publiC and pnvate respects WIth
(20) publiC Interest In many many different ways If pUblic
(21) Interest IS to bUild - buy land for a CIty hall orto buy land
(22) for expansion of court system or something like that you must
(23) first of all find that It s In the pUblic Interest
(24) The value that you use In your valuations IS market value
(25) not publiC Interest value What thiS says IS as IS true for

Val 48-7639
(1) certain transactions under thiS act that such exchanges may be
(2) made for ather than equal value It does not say public
(3) Interest value Public Interest I think IS a very Important
(4) part of - of government transactlons It IS part of the basiS
(5) of market value and Just compensation and It s different than
(6) the question you asked me so I m sorry to say wrong but I
[7) disagree
(8) Q Well I disagree too Mr Dorchester because the question
(9) I asked you was whether or not exchanges for other than eq ual

(10) value was Included In ANILeA
(11) A Well I d be happy to have that question read bael< The
(12) question that I ve answered no to was a question that said
(13) public Interest value and If I misunderstood It - I d be
(14) happy to go back and correct the record but that s-
(IS) Q But let s get to the pOint You could have an eXchange for
(16) equal value ten bananas on thiS Side of the scale and ten
(17) bananas on the other Side of the scale but what thiS stalute
(18) authonzes IS thaI In the case of these kinds of exchanges
(lg) where the secretary determines thaI It s In the public
(20) Interest you don I have to have ten on each Side Isn t that
(21) what It says?
(22) A In a colloqUial sense yes but It s not unlimited
(23) Q All nght and let s talk about the Alaska Native C1.!ilms
(24) Settlement Act that Mr Diamond mentioned Does It have
(25) Similar prOVISions like the one we lust read In ANILCA?

Vol 48 7640
(1) A I don t recall them there I JUst dan t remember
(2) Q Does that refresh your recollectlon?
(3) A Yes
(4) Q Does that refresh your recollectlon?
(5) A Yes and It s basically the same language that we lust
(6) talked about In ANILCA
[7) Q So It IS In ANCSA as well
(8) Now you gave me on direct exam - under cross-examination
(9) when I asked you the first time the highest and best use of

(10) property can affect the parcellzatlon do you remember that on
(11) cross-examination?
(12) A Yes I do
(13) Q Have you changed your mind?
(14) A No I haven t
(15) Q When you drafted these numbers here based upon the $950
(16) assumption did you change the shoreline-related area that you
(17) used In these other calculations when you came up WIth these
(18) numbers?
(1g) A No but I also wouldn t want to agree that the $950 IS for
(20) a highest and best use
(21) Q Mr Dorchester you and I don t agree on very much but
(22) could you Just answer my question did you use the same
(23) parcellzatlon here as you did In all these others?
(24) A Yes I did
(25) Q And when you looked at these - when you did these
numbers

Vol 48 7641
(1) did you use the same oiling data that you did on all the others
(2) here?
(3) A That s correct
(4) Q Old you use a nrne percent rent or a SIX percent rent or
(5) what when you did these numbers?
(6) A I couldn t see what you were pOinting to I m sorry
[7) Q The $950 assumption column that you lust drafted for us
(8) today?
(9) A That s at - that s StIli at SIX percent

(10) Q That s at SIX percent And did you use thiS license theory
(11) that you have here when you said that you had the property 100
(12) percent Impaired In some Instances due to the OIling but It IS
(13) a fact that when you used thiS licenSing model that you use
(14) you are using the license model because you conclude that the
(15) land Is never 100 percent Impaired beceuse It IS aVailable for
(16) other uses nght?
(17) A Well that s not qUite correct Some of the properties
(18) that we have that are smaller properties we Impaired at 100
(I g) percent of the total property so for those types of
(20) properties you would have 100 percent Impairment of the entire
(21) property In my calculations even though you re nght In the
(22) real world there stili would be an opportUnity for that
(23) property to be used
(24) Q But you used a SIX percent lease rate because you d
(25) concluded that a license for nonexclUSive use was the proper
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(1) model nght?
(2) A For the baSIC concept that Scorrect
(3) a And nonexclusive use means that the use was available for
(-4) other reasons even while the 011 was there rrght? That S
(5) what nonexclusive use In the license - as a license means?
(6) A It means legally that s correct When we Impair the
(7) property at 100 percent I think you could argue that we said
(8) you really couldn t use It but as I JUst said In fact In
(9) many of the Instances In the real world you could have used It

(10) a In the history of the world to use your phrase has
(11) anybody applied thiS license theory to land valuation In the
(12) 011 spill before that you know of?
(13) A In the 011 spill?
(1-4) a In any 011 spill ever In the history of the world?
(15) A I m not certain as to what appraisals have been done In 011

(16) spills previously The research that I did Into the Issue of
(17) what appraisals have been done indicated that In general the
(18) concept IS not foreign to what had been done
(19) a Had anybody used the license theory before IS my question
(20) Mr Dorchester not what appraisals you looked at Old
anybody
(21) use your theory of a nonexclUSive license before In connection
(22) WIth an appraisal for other 011 spills ever?
(23) A I think I have to answer you In a more - a broad sense
(2-4) ThiS IS a somewhat common occurrence In terms of looking at
(25) land If we are dealing with Impairment and JUst compensation

Vol 48 -7643
(1) questions and we have not Impaired the land regardless of
(2) what the cause Is not Just this 011 spill or another 011

(3) spill but any sort of cause It s appropnate to do thiS So
(-4) In that sense yes I can think of many CIrcumstances not Just
(5) IImrted to 011 but In -In appraisals and Just compensation
(6) generally
(7) a Give me a name of an appraiser In an 011 spill who has used
(6) the license theory betore can you do that?
(9) A In an 011 spill?

(10) aYes
(11) A It s my belief that an appraiser named Phlilipe Malaquand
(12) used the SImilar concept In the valuations of some properties
(13) in the Amoco CadiZ 011 spill This IS In France I had
(1-4) diSCUSSions with Phlillpe and we Joked back and forth a little
(15) bit about how similar appraisal techniques are In France and In
(16) the United States
(17) a Mr Dorchester were there land claims In the Amoco CadiZ
(18) case?
(19) A You asked had appraised? Phlillpe has property In the
(20) area and was asked to do appraisals In the area
(21) a Old you - are you talking about a damage analySIS In
(22) connection WIth a claim?
(23) A I don t know I know that Phlilipe dId appraisals In that
(2-4) 011 spill
(25) MR PETUMENOS Ihavenofurtherquestlons

Vol 48 7544
(1) MR DIAMOND I have no further questions
(2) MR STOLL Your Honor I ve got -I ve got two
(3) questions
(4) MR DIAMOND I m heart broken Old I raise anything
(5) In redirect concemlng Kodiak Your Honor? I would object
(6) THE COURT I don t know counsel but I can t see Mr
(7) Stoll so I don t know what he s gOing to ask
(8) RECROSS EXAMINATION OF JOHN 0 DORCHESTER JR
(9) BY MR STOLL

(10) a Mr Dorchester you found values In all- you now dldn t
(11) find the $1200 an acre averaged value that Mr Carlson found In
(12) Kodiak for the vanous properties I mean he used different
(13) values for each parcel individually but It worked out-
(1-4) MR DIAMOND May I-I obJect to Mr Stoll standing
(15) up speaking In paragraphs putting In all sorts of hiS
(16) eVidence Can we at least swear him so that we have-
(17) THE COURT Counsel counsel everyone speaks In
(18) paragraphs
(19) MR DIAMOND I obJect
(20) THE COURT It s a necessity of speech Go ahead Mr
(21) Stoll Please ask a question direct question please
(22) MR STOLL Thank you Your Honor
(23) BY MR STOLL
(2-4) a You found generally the values were higher In KodIak than
(25) In Pnnce William Sound?
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(1) A For many of the types of properties yes
(2) a We stili disagree but you did find that What on thIS
(3) guideline - GUide Note B and the dlsdosures that are required
(-4) of appraisers the reason for requIring that disclosure IS
(5) because hazardous substance on property Is considered

matenal
(6) to a buyer Isn t that correct?
(7) A It - I think It could be a - a matenal orcumstance
(8) depending on what the facts of the - of the particular
(9) circumstance are

(10) Q Now InCIdentally you made thiS analogy to lawyers and so
(11) on and practiCIng law You re familiar WIth the fact that the
(12) bar examiners when they - the people that wnte the bar
(13) exams those people are - they have to pass the test
(14) themselves as well they can t just wnte the exam and then
(15) they automatically become the bar - a member of the bar you
(16) know that don t you?
(17) A Same thing Is true In my field I would have to take and
(18) pass the exam
(1g) MR STOLL Thank you
(20) MR DIAMOND Nothing further
(21) THE COURT We re gOing to take a break counsel
(22) THE CLERK Please rise this court stands In recess
(23) (WItness excused)
(24) (jury out at 1059 am)
(25) (Recess from 10 59 a m to 11 16 am)

Page 7642 to Page 7645 907-258-7100 MIDNIGHT SUN COURT REPORTERS



STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 XMAX(21)

r I
I

I I

(1)

(2)

(3)

(4)

(5)

(6)

[7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 48 -7646
THE CLERK Please rise ThiS court now resumes Its
session Please be seated
MR PETUMENOS Shall I walt a second
THE COURT Go ahead
MR DIAMOND We need a ruling now
THE COURT You got it
MR PETUMENOS There are two matters coming up with

the next WItness which IS Mr Dekln the archaeological expert
for Exxon One of them IS I got served last night As I think
I told the Court I was not feeling well yesterday I m feeling
about the same today but that SIrrelevant
After I went home last night we got served WIth a book A
book an exhibit that IS a book and Exxon s position IS they
only want to use one page of the book but obVIously If they
use one page of the book I might like to have the opportUnity
to look at the other pages of the book This exhibit was
supposed to be served on Friday last I think we ve been
trying to be fleXible With counsel over things like thiS but
thiS IS I think overlying and I think -
THE COURT Can I see the page counsel?
MR DIAMOND There s actually two paragraphs on the
page May I - I II let you read first then I II explain
THE COURT Yes thank you
MR DIAMOND Starting wrth contents
THE COURT Happy to see It s not Hamlet Context?

(1)

(2)

(3)

(4)

(5)

(6)

[7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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THE COURT So you agree you can t use rt today
MR DIAMOND I was gOing to use rtvery bnefly In

passing on my direct What I m saying he II have the
opportunity to read It before he does hiS cross
THE COURT What s the pOint counsel? Everything I
read sort of favors the Plaintiff s POint of view
MR DIAMOND Well then either of two things
happened Erther I showed you the wrong page or I ve made a
hOrrible blunder that Your Honor saved me from
THE COURT You have the opportunity to correct that
MR DIAMOND We think It s favorable It IS

Illustrative of contemporary thinkIng - not contemporary
thinking thlnkmg among archaeologists of a pomt that really
goes to the - the core of the WItness presentation and also
goes to the difference between the Sides as to these
archaeological dalms
TH E COURT Well that s - there s some heat there
counsel but no light What do you mean? I mean I don t
understand what you JUst said
MR DIAMOND About context?
THE COURT What are you going to use It for?
MR DIAMOND It s an example of a learned treatise
admiSSible under 803 parens 22
THE COURT I m not asking about hiS ability I m
askmg you what are you gomg to argue from thIS page?

r -
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IJ

J'

U

',J

Vol 48 7647
(1) MR DIAMOND Context
(2) THE COURT Okay I ve read It
(3) MR DIAMOND To put the book In context disputing
(4) context when I sat down with Professor Dekln and talked about
(5) hiS examination over the weekend he had brought a page of

thiS
(6) With him but dldn t bring the book with him and we talked about
(7) uSing It We promptly notified the other Side that we Intended
(8) to use It I think that was Monday of thiS week If not over
(9) the weekend I m not sure which and I thought the page had

(10) gone over to Mr Petumenos on - on Monday or the weekend
(11) whenever we had added that document to the list
(12) It turned out that the folks who were Implementing that
(13) instruction were wartJng to get a copy delivered because thiS
(14) book was not In Anchorage and It dldn t come In until
(15) yesterday When It came In they photocopied the whole thing
(16) I had thought the page had already gone over I apologized to
(17) Mr Petumenos I gave him the page thiS morning He knows
what
(18) I m gOing to use rt for and where I m gOing to use It I have
(19) a strong suspldon that this witness will - witness
(20) cross examination Will continue Into tomorrow morning given
(21) the fact that he s not gOing to start Immediately and r1 Mr
(22) Petumenos wants to spend this evening reading thiS book he II
(23) probably have an opportUnity to do It then
(24) THE COURT So you agree you can t use It today
(25) MR DIAMOND I m sorry?

Vol 48-7649
(1) MR DIAMOND Can t you walt till next week?
(2) THE COURT I can wart counsel Mr Petumenos can t
(3) MR DIAMOND Okay It all goes to what Is an
(4) archaeological site You know our posrtlon IS that no srtes
(5) were Oiled because whatever Oiling happened at beaches

happened
(6) at locations that are not archaeological sites They re far
[7) removed from the resources themselvas ThIS deals wrth the
(8) question of what do archaeologists conSider a site That
(g) really goes to the heart of the dispute here because If you

(10) draw the boundaries large enough you can always draw them
to
(11) encompass 011 and then you would say the srte was Oiled Our
(12) posrtlon IS that IS not consistent WIth any rational thlnkmg
(13) among archaeologists not consistent wrth the way thIS was
(14) done This IS an Illustration of the fact that SImply
(15) artifacts that are off the site scattered artifacts that might
(16) be found in an Intertidal zone that have washed out of the
(17) site have no archaeological value they are not part of the
(18) site
(1 g) Dr Dakin can do this so much better than I
(20) THE COURT I know he can He can do It bettarthan
(21) thiS book too
(22) MR DIAMOND Can we walt and hear his teStImony
(23) THE COURT It s - well you can t use It now and-
(24) today you cannot use It period Mr Petumenos can have an
(25) opportunity to read this entire book over the evening and then

MIDNIGHT SUN COURT REPORTERS 907258-7100 Page 7646 to Page 7649



STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 XMAX(Z2)

Vol 48 -7650
(1) he II restate his objections I suppose In the morning and
(2) then I Will tell you that I m very skeptical that I II let you
(3) use thiS book now I m confident I m confident that the
(4) testimony WIll simply If It needs to repeat these things but
(5) you know the thing that I was pOlnttng out was this book says
(6) to every archaeologist an artifact IS worthless without Its
[7J context Isn t that the Plaintiffs theory?
(8) MR DIAMOND No that s our theory That sour
(9) theory why -

(10) THE COURT Why did we have all thiS testimony about
(11) restonng the archaeological context then?
(12) MR DIAMOND We wonder why we had that testimony
(13) But now I have the worst of all worlds because I can t use It
(14) but Mr Petumenos can and you ve already said It s favorable
(15) THE COURT No I m only saYing he can broaden hiS
(16) ed ucatJon I m not saYing that he can use It
(17) MR DIAMOND Okay We have a short depo read before
(18) the next witness
(19) MR PEllJMENOS I had another matter Mr Diamond on
(20) the same wrtness
(21) We had a wrtness on the stand to talk about I believe It
(22) was either OPA 90 materials or It was I think more accurately
(23) the 14(h)(1) status selected archaeological sItes We came to
(24) the bench The Court said thiS IS a matter for the Court Why
(25) can t thiS be a matter for the Court

Vol 48 7551
(1) I think I m on the same wavelength on that I think Your
(2) Honor recalls the bench conference but the Issue was I was
(3) gOing to get Into the whole selected but not conveyed area
(4) and you told me that It was a matter for Instruction for the
(5) Court and was under adVisement by the briefs and I wasn t
(6) allowed to get Into It
[7J I wanted to make sure that the same rule holds true tor Mr
(8) Dekln In that he IS not gOing to opine about which - whether
(9) they re selected or conveyed or underscore the POint

(10) I have a paragraph of the - we ve mentioned to you from
(11) time to time of the consent decree wrth the federal government
(12) In connection WTth our - the Native Corporation s attempts to
(13) enJoin the federal/state settlement for fear that they would
(14) infringe - affect our nghts on selected but not conveyed
(15) lands and the proVISion of the settlement which I have IS one
(16) paragraph
(17) MR DIAMOND Notanlssuewrththlswltness
(18) THECOURT Notanlssue Allnghtletsgetthe
(19) JUry In here
(20) MR PEllJMENOS I really wanted to show him that
(21) paragraph too
(22) (Jury In at 11 26 am)
(23) THE COURT All right the Jury s present counsel go
(24) ahead
(25) MR DIAMOND Your Honor Mr Oppenheimer stood up and

Vol 48 7552
(1) that can only mean one thing deposruon reading but they re
(2) three very short excerpts and they re a prelude to the next
(3) live witness he s an archaeologist These three depositions
(4) concern archaeologist Issues
(5) MR STOLL That was a warm up
(6) THE COURT He s speaking In paragraphs he s speaking
(7) In paragraphs
(8) MR OPPENHEIMER Somehow Your Honor we ve managed
(9) to find some deposition transcnpt where no one speaks In

(10) paragraphs This IS the time of day we ve all been waiting
(11) for hope everyone has their coffee Exxon s next wrtness by
(12) deposmon Mr Patnck Norman
(13) THE COURT If you ve been preViously sworn Simply
(14) give you name for the record as you come up here
(15) A Peter Christensen
(16) MR OPPENHEIMER Wasatlme Your Honor when the
(17) Wrlnesses I examined looked different from one another but
(18) The follOWing are excerpts from the sworn testlmony of Pat
(19) Norman who was deposed on archaeology Issues on
September 11
(20) 1992 and November 11 1993 Mr Norman served on the Port
(21) Graham Corporation Board of Directors from 1978 to 1984 He
(22) has been the president of the corporatlon from 1984 to the
(23) present Mr Norman has been designated by the corporation
as
(24) the person most knowledgeable on the corporation s use and
(25) management of Its cultural srtes

Vol 48 7653
(1) DIRECT EXAMINATION OF PATRICK NORMAN (Read)
(2) BY MR OPPENHEIMER
(3) a Are you familiar wrth the term vandalism?
(4) A Yeah
(5) Q What does that mean to you?
(6) A It S looking or taking digging around In obVIOUS cultural
[7J srte to obtain artifacts and stuff like rt
(8) Q In your mind would that Indude the work of
(9) archaeologists or IS that something outsIde the formal

(10) archaeological process or excavatlon process?
(11) A I believe rt s outside
(12) Q Is rt your understanding It would be unauthonzed digging?
(13) A Unauthonzed digging yes
(14) Q Have you been to Grungy Cove Since your first VISrt In

(15) 1989?
(16) A Yeah
(17) Q How many times?
(18) A 89 901Wlce 91 once IS that tour fourtlmes
(19) Q Have you ever observed any vandalism on thiS particular
(20) cultural srte?
(21) A I m not aware of vandalism from that particular site no
(22) Q Old you also VISIt the Windy Bay SEL 179 site In 1989?
(23) A Yeah
(24) a Have you VISited It since?
(25) A Yes
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(1) a When was that?
(2) A In the fall survey of 89 spnng survey of 1990 the fall
(3) survey of 1990 the spring survey of 1991 and then the fall of
(4) 91
(5) a Are you aware of any vandalism or disturbances at this
(6) site Windy Bay 5EL-179 WB-3?
(7) A I noticed no vandalism that I could detect on that site

(B) no
(9) a Are you aware by any means including others whether there

(10) has been some vandalism at thiS site?
(11) ANo
(12) a I d like to turn now to the next site which the Badger
(13) Cove Island CB-1 one Are you aware of anyone who has
vlsrted
(14) thiS site Since your last deposition session?
(15) A No
(16) a Is the corporatlon aware of any eVidence or reports of
(17) vandalism at this site Since your last deposrtlon?
(IB) ANo
(19) a In your prior deposrtJon you referred to several srtes In
(20) the Kenal Fjords area and I believe actually three srtes all In
(21) Yallk Bay?
(22) A Yeah
(23) a Let Stalk about the first Yallk Bay site Are you aware
(24) of anyone who has VISited thiS site since your last depOSItion
(25) session?
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(1) A Yeah
(2) a Who was that?
(3) A Me and my two Board of Directors
(4) a And that was Lydia Robart and MelVin Malchoff or Herman
(5) Moonrn?
(6) A It was Herman Moon - Moonln excuse me
(7) a Is the corporation aware of any eVidence or reports of
(B) vandalism at thiS site?
(9) ANa

(l0) a Let S now tum to the second Yallk Bay site Is the
(l1) corporation aware of any eVidence or reports of vandalism at
(12) thiS site follOWing the 011 spill?
(l3) A No
(14) a Let Sturn to the third site In Yal,k Bay Is the
(15) corporation aware of any eVidence or reports of vandalism at
(16) thiS site follOWing the 011 spill?
(l7) A None that S been reported to us no
(lB) a Is Port Graham Corporation making a claim for a site
(19) located In Northwestern Lagoon In Hams Bay?
(20) A Yes
(21) a With regard to thiS site Is the corporatlon aware of
(22) eVidence or reports of vandalism at thiS site follOWing the 011
(23) spill?
(24) A None that s been reported to us
(25) a Are you aware of any cultural materials or artifacts that
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(1) have been collected at thiS site?
(2) A No
(3) a Mr Norman prior to the 011 spill did Port Graham
(4) Corporation conduct or commiSSion any type of survey of
(5) cultural resources on Its lands?
(6) ANo
(7) a Mr Norman are you aware that any of the archaeological or
(B) cultural sites on Port Graham lands have suffered from erosion
(9) of some form?

(10) A Yes
(11) a Was the corporation aware of that pnor to the all spill?
(12) A Yes
(13) a What If anything did Port Graham Corporation do to
(14) prevent addrtlonal erosion at archaeological and cultural
(15) sites?
(16) A We dldn t do anything
(17) a Is the corporation aware of any Instance pnor to the 011

(IB) spill where rt received a report of any type of vandalism or
(111) disruption to an archaeological or cultural srte on Its lands?
(20) A Yeah we - we are yeah
(21) a And when did that occur?
(22) A Gees I don t know the exact time but I think there was
(23) one In our corporation property In Port Graham
(24) a And thiS was before you became president?
(25) A No dunng Dunng

Vol 48-7657
(1) a Do you remember the approXImate year?
(2) A No
(3) a What year did you become president?
(4) A 89
(5) a ThiS report -
(6) A Excuse me 84 I mlsspoke
(7) a ThiS report of disturbance was before the 011 spill?
(B) A Yeah
(9) a Who made the report?

(10) A I think Robert McMullen talked to me about hIS concern
(11) about the archaeological site that s on the cannery property we
(12) own which Is - which Is eroding or had been eroding Into-
(13) you know Into the bay right In the VIllage 01 Port Graham
(14) a And thiS Is the site that you re refemng to about the
(15) report of disruption?
(16) A Disruption?
(17) a When - you Indicated that dunng the time 01 your
(1 B) preSidency and sometlme prior to the OIIIOPIIi the
(19) corporatlon recalved a report of some type 01 dISruption to an
(20) archaeological or cultural site
(21) A Well I was -I was refernng to disruption as Robert
(22) McMullen bnnglng to me hiS concern about the property the
(23) cannery property where the archaeological site IS
(24) a 50 he expressed hiS concern that thiS site was threatened
(25) by erosion?
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(1) A Right
(2) Q Old he Identify what he thought contnbuted to the erosion?
(3) A Honda traffic over the - over the beach Truck traffic
(~) skiff bemg pulled up and down over It the tIde takmg gravel
(5) off the beach
(6) Q And what If anythmg did the corporation do In response
(7) to Mr McMullen s concerns?
(6) A Well before that the vIllage had been allowed the take
(9) gravel from the beach to gravel sandy - or gravel Icy roads

(10) and also gravel the airport But after he expressed hiS
(11) concern we - or I took a look at It and said that well
(12) we re takmg the gravel from thiS nght below where the site
(13) IS and that was meaning that the gravel that was covenng the
(14) site and what we thought was protecting It was you know
(15) erodmg back down Into the places where we were takmg the
(16) gravel out So we announced over the CB and let everybody
(17) know who - you know - the vIllage government who was taking
(18) gravel that their area was closed to the takmg of gravel that
(19) that area was closed to takmg gravel They had to go to the
(20) other side of the spit there to get gravel to sand roads and/or
(21) whatever VIllage projects were gomg on
(22) Q What Hanythmg did the corporation do to address Mr
(23) McMullen s concerns about Honda and skiff traffic on the sIte?
(2~) A Just to keep - keep them from takmg the gravel whlch-
(25) which after awhile the gravel moving from I don t know 6- or
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(1) 700 feet away just by tidal action moved - moved over and
(2) filled In that area agam Which IS currently being pushed up
(3) and covenng that site nght now But we - we stili get Wind
(~) and wave action that moves the ground around so much

because
(5) It s not compaetmg down onto the site yet
(6) Q Is It that the site IS no longer In danger of being harmed
(7) by Honda traffiC or skiff traffiC?
(8) A Oh rt s - It s stili a danger nght now WIth the Hondas
(9) and skiffs gomg - bemg pulled up over It It s stili -

(10) that part IS stili there but WIth the bUild-Up of beach gravel
(11) back agam we re hopmg that It doesn t -It covers It In
(12) enough to where It s not erodmg the mud and shells and stuff
(13) over the beach The skiffs WIll be towed up over the - over
(H) the gravel
(15) Q Pnor to the 011 spill did the corporation ever attempt to
(16) repair or restore a srte that was threatened by erosion?
(17) A Notto my knowledge
(18) MR OPPENHEIMER Thank you (WItness excused)
(19) MR OPPENHEIMER Our next wrtness by deposition Is
(20) Gall Evanoff
(21) THE CLERK Ma am please state your name for the
(22) record
(23) A Leslie Exley
(2~) THE CLERK Thank you
(25) MR OPPENHEIMER The followmg are excerpts from the
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(1) sworn depOSition testImony of Gall Evanoff who was deposed

on
(2) archaeological Issues 10 Apnl 1992 and January 1994 Ms
(3) Evanoff has been vice preSident of corporate operatIons for
(4) Chenega CorporatIon smce June of 19a9 and chief financial
(5) officer smce January of 1992 Ms Evanoff has also served as
(6) preSident and secretary of Chenega CorporatIon Ms Evanoff
(7) has been designated by the corporation as the person most
(8) knowledgeable on the corporation s management of Its cultural
(9) sites

(10) DIRECT EXAMINATION OF GAIL EVANOFF (Read)
(11) BY MR OPPENHEIMER
(12) Q Are you aware of any Instance where a board member of
(13) Chenega Corporation expressed the opinion that the
corporation
(14) should not excevate cultural sItes on Its lands?
(15) A I-I believe the corporation to represent that we did not
(16) want excavation
(17) Q Who else did you represent that to?
(18) A I believe It was SHPO Exxon DNR
(19) Q Do you recall whether you told them that you dldn t want
(20) sites excavated?
(21) A I can respond to sItes I m responding to the trouble that
(22) we had an understanding of the excavation of Kake Cove
(23) Q Old the corporatIon ever take the position that It dId not
(2~) want sites excavated before the 011 spill?
(25) A Yes
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(1) Q Just limiting ourselves for the moment to before the spIll
(2) penod why did the corporation not want cultural srtes on Its
(3) lands excevated? Was there some particular reason?
(~) A Yes That reason being out of the utmost and smcere
(5) respect of our shareholders
(6) Q Before the 011 spill was rt the corporation s Intention to
(7) leave the sites unexcavated?
(8) A Yes
(9) Q Has that policy 10 any way changed sInce the 011 spill?

(10) ANo
(11) Q For the same reasons?
(12) A Yes
(13) Q Excluding those persons who are either shareholders of
(1~) Chenega Corporation or who reside In Chenega does the
(15) corporation have any evidence that any other clean up workers
(16) have returned to corporate lands smce the time that clean up
(17) operatIons stopped?
(18) ANo
(1g) Q Once agam smce the tIme that cleanup on Chenega lands
(20) stopped IS the corporation aware of any eVidence that there
(21) has been vandalism or disturbance of cultural sites on Chenega
(22) lands?
(23) A I don t recall
(24) Q Do you have any recollection that there were InCidents of
(25) vandalism that occurred after the conclUSion of clean up
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(1) operations?
(2) A I don t know
(3) MR OPPENHEIMER Thank you
(4) (WItness excused)
(5) MR OPPENHEIMER Your Honor we d call as our next
(6) witness by depOSItion John Johnson and I note here With great
(7) relief that someone has notated on my version short version
(B) so not much to deal With
(9) A My name IS Daniel Egging E-g-g I n-g

(10) MR OPPENHEIMER Thefollowlngareexcerptsfromthe
(11) sworn testimony of John Johnson who was deposed In
December
(12) 1993 and January 1994 Mr Johnson IS the cultural resources
(13) manager for Chugach Alaska Corporation And he s also a
(14) Chugach shareholder Mr Johnson was deSignated by
Chugach
(15) Alaska Corporation as the most knOWledgeable person on the
(16) location and management of archaeological and cultural sites
on
(17) Chugach lands both before and after the 011 spill
(IB) DIRECT EXAMINATION OF JOHN JOHNSON (Read)
(19) BY MR OPPENHEIMER
(20) a Up until the time of the spill and dUring the time that
(21) you worked for Chugach Alaska Corporation was It your
(22) understanding that Chugach was Interested In developing
(23) tourism?
(24) A That IS =rrect
(25) a How did you be=me aware of that?
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(1) a Your mtentlon or Exxon s mtentlon?
(2) A I believe both
(3) a Would you charactenze the relationship between the two
(4) programs as one of mutual professional respect?
(5) A I believe they did their best effort to try to respect each
(6) other professionally
(7) a Both Sides?
(B) A I believe so
(9) a Do you thmk that Exxon s plaang of archaeological

(10) =nstralnts on particular beach segments somehow tJpped off
the
(11) presence of cultural resources m a particular beach section?
(12) A I don t believe so
(13) a Was It Chugach s posrtJon that they supported closmg off
(14) certain sections of the beach m terms of access by clean up
(15) workers?
(16) A That IS =rrect
(17) a If you suspected that a cultural site might be m danger
(IB) due to vandalism or erosion would you Immediately excavate It
(19) or would you walt and see If that threat =mes to pess?
(20) A I d say mOnltonng the site would be a good step that a
(21) person =uld start WIth
(22) a Would that be the first steP?
(23) A I think that would be a real good step to start WIth I
(24) don t know If It s so much the first but It makes the logical
(25) progression

I i
I
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(1) A Through the land department
(2) a Was that something that was discussed frequently?
(3) A Yes
(4) a Old the =rporatlon ever =nslder whether Its cultural
(5) resources may actually =mpliment Its efforts to attract
(6) additional tounsts or recreational VISitOrs?
(7) A Definitely
(B) a Could you descnbe that for me?
(9) A People are Interested in learning native history and a

(10) place like Nuchek would be a - a good example where you
have
(11) plans for a cultural center
(12) a Were the =rporatlon s plans In thiS regard limited to
(13) Nuchek or were there other sites or resources It had
(14) =nsldered promoting as part of a tounsm or recreational
(15) Industry?
(16) A I think JUst about anyone of these places In Prince
(17) William Sound tie With cultural and tourism
(1 B) a If I understand you =rrectly Chugach believed It would be
(19) benefiCIal to a certain extent to promote ItS cultural
(20) resources as a part of a tourism effort?
(21) A That s right
(22) a Could you charactenze the relatJonshlp between.Exxon
(23) cultural resources program and Chugach sOil spill response
(24) team as one of mutual =operatJon?
(25) A I believe that was their IntentJon
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(1) a Based upon your dealings WIth native leaders In attempting
(2) to obtain =nsensus on these matters generally would you
(3) believe that In the future you would evaluate a site to see If
(4) It actually Is bemg damaged or Impacted before =nductlng a
(5) salvage excavatJon?
(6) A I think that would be a logical step to pull your
(7) Information together evaluate It then proceed from your
(B) evaluatJons
(9) a John Hyou =uld take a look at Exhibit 108 108 It IS

(10) entitled quote envIronmental damage to cultural resources
(11) Chugach Alaska CorporatJon archaeological damage claims
1993 I

(12) end quote by John E Lobdell for Chugach Alaska Corporation
(13) It s a fairly lengthy document Have you seen thiS document
(14) before?
(15) A Yeah I believe I have
(16) a To your knowledge John IS thll. a list of the sites that
(17) Chugach Alaska Corporation is clalmmg as damaged es a
result
(1 B) of the Exxon Valdez 011 spill?
(19) A I believe that s =rrect )
(20) a Old you partiCIpate in any way WIth the selection of these
(21) 34 sites?
(22) A Boy real small I guess Not that much
(23) a What can you recall about that?
(24) A Just saying that these Sites - verifyIng these sites are
(25) within the spill area Basically Lora Johnson and Jack Lobdell
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(1) are responsible for this I haven t really had much Input Into
(2) thiS entlre - thiS process
(3) Q But you do have knowledge of the sites themselves?
(~) A That s true
(5) Q And I understand that thiS IS Dr Lobdell s report The
(6) only reason I m really uSing Ittoday IS so that we have thiS
[7) Itst of sites In front of US?
(8) A Okay
(9) Q Why don t I ask you a general question so I can eliminate

(10) another question out my outline for each srte
(11) A Sure
(12) Q Does Chugach have a present intention to excavate any of
(13) the sites on thiS Itst any of the Itst of 34 sites?
(1~) A I believe the only one that s been actively discussed IS
(15) the Crafton Island cave
(16) Q And on thiS list could you JUst read the number and the
(17) descriptIOn?
(18) A Crafton Island
(19) a Because there IS several Crafton Island?
(20) A Right I believe rt s Crafton Island north 10957
(21) a Had anyone ever told you before the spill that that srte
(22) was known to non-natives?
(23) A Boy I can t remember off the top of my head on that one
(2~) Q And you mentloned earlier that thiS IS a site that CAC has
(25) a pleasant intention to excavate?
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(1) A We don t- rt s been discussed I mean we don t have any
(2) plans to start excavatmg tomorrow But that s - but that
(3) one s been talked about for awhile
(4) MR OPPENHEIMER Thank you
(5) (WItness excused)
(6) MR DIAMOND Your Honor we call as our next witness
[7) In the flesh Professor AI Dekln
(8) THE CLERK. The little - the end of rt you need to
(9) attach to your tie

(10) A I guess the question IS where do you put the other one Do
(11) you have a suggestion on that?
(12) THE CLERK. You can stick It In your pocket If you re
(13) gOing to be moving around
(1~) A Thank you
(15) THE CLERK Could you please stand and raIse your
(16) right hand
(17) (The Wrtness Is Sworn)
(18) THE CLERK. Please be seated SIr forthe record
(19) could you please state your full name?
(20) A Albert Arch Arc h Dekln D-e kin Junior
(21) THE CLERK And your occupation?
(22) A I m a consulting archaeologist and a professor of
(23) anthropology
(2~) THE CLERK Thank you
(25) DIRECT EXAMINATION OF ALBERTDEKIN JR

Vol 48 7668
(1) BY MR DIAMOND
(2) a And the only suggestion that we have for you now that
(3) you re Wired up IS not to step In a bathtub
(4) How long have you been an archaeologist?
(5) A I ve been an archaeologist Since about 1963 For about 31
(6) years
[7) a How did you become to be an archaeologist?
(8) A I went through Dartmouth College and majored In
(9) anthropology In 1965 I graduated I went to Michigan State

(10) Unlversrty and graduated with a doctorate 1975 again In

(11) anthropology
(12) a Why did you become an archaeologist?
(13) A I thought It was more interesting than being a lawyer
(14) a I can t Imagine
(15) Do you have any speClaltles In archaeology?
(16) A I am a - a - an archaeologist I am a cultural resource
(17) manager and my specialties are In the archaeology of the ArctiC
(18) and SubarctiC and In the northeastern United States
(19) a So that we all know what we re talking about Why don t you
(20) define for us what we mean when we use the term archaeology?
(21) A Archaeology IS a subfleld of anthropology Anthropology
(22) bemg the study of humans Archaeology being the subfield
that
(23) deals With the reconstruction of past Irfe ways based upon the
(2~) Interpretation of the things that people left behind
(25) BaSically trying to reconstruct the behaVioral context as what
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(1) people were actually dOing from the archaeological context the
(2) things they left behind
(3) a BaSIcally putting pieces back together and figunng out
(4) what they looked like back then?
(5) A Trying to
(6) a You said you also had a speaalty In cultural resource
[7) management What s that?
(8) A Cultural resource management shifts the role of the
(9) archaeologist from a consumer of the resource that IS from an

(10) excevator who digs up srtes to a manager of that resource who
(11) makes deClSlons that might affect It evaluates them protects
(12) them and so on
(13) a How does that differ from lUst your sCIence of archaeology?
(14) A Well the SCientIfic aspects of archaeology really focus on
(15) the reconstruction of the past uSing all of thiS eVidence that
(16) one obtainS from an archaeological site
(17) Cultural resource management IS much more a concern for the
(18) resource Itself that IS the srtes and their contents A
(19) concern for making sure that modem land use for example
does
(20) not - does not damage them A =ncem for fulfilling
(21) governmental responsibilities
(22) For example there are a lot of laws and regulations
(23) that - that affect these sites and a concern that people who
(24) Wish to modify the land or whether by gettlng a permit from the
(25) Corps of EnglrJeers or somethlrJg else actually have to respect
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(I) the archaeological sites that might be there and so the
(2) cultural resource management IS a much broader field than
(3) simply archaeology It deals With hlstonc resources as well
(04) and so forth and It focuses on the managenal aspect of It
(5) Very much like a land manager Wlth responsibility for their own
(6) resources
(7) a Does the matter which bnngs us together this morning IS

(6) that the first matter you ve worked on In Alaska?
(9) A No It s not

(10) a Why don t you tell the JUry about your background In Alaska
(I I) and Alaskan archaeology?
(12) A My graduate work In anthropology brought me some
(13) famllianty With Alaska s pre history and history through
(14) course work And then my doctoral research In eastern Canada
(IS) In the early -In the mid 60s brought me a greater
(16) familiarity With some of the earlier penods In Alaskan
(17) archaeology because that was seen as the source for the
people
(18) whom I was studying who had mIgrated from northern Alaska
(19) through Canada to the eastern Arctic and so I had some
(20) familianty With Alaska from - from that
(21) I also wrote a book and several articles on the hIStory of
(22) Arctic archaeology and had Significant components of Alaskan
(23) archaeology In there
(24) a Have you been supervising archaeologists on any projects In
(25) Alaska?
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(I) A Yes I first came to Alaska In 1975 I worked for the
(2) University of Alaska In Fairbanks worked there for over a
(3) year where I was supervisory archaeologist on the

Trans Alaska
(4) Pipeline construction again In a capacrty trying to prevent
(5) the damage to archaeological sites from the construction of
(6) that rather large land -land altenng faCility
(7) a Any others Since then?
(6) A Yes In 1975 I-I m sorry 1976 I went to New York
(9) but I came back 10 1981 to conduct some excavations In

advance
(10) of faCi Irnes construction In the present City of Barrow That
(1 I) IS they were gomg to bUild utllldors and so on so again in a
(12) preventive way we tned to excavate In advance of com;tructlon
(13) so that they would not damage the very Significant cultural
(104) resources that underlie the pr8i;8nt City of Barrow
(IS) a We II come back to Barrow but have you done work on
(16) Sltklnak Island for the National Park Service?
(17) A Yes I did I worked on Sltkmak Island at about the same
(18) time down off Kodiak again a federal parcel was Intended to
(I g) be transferred and the federal government wanted to make sure
(20) that there were not Significant archaeological Sites Inside It
(21) before they did the transfer &0 we did fieldwork dOYin there
(22) a And before you went to work for Exxon you had been
(23) retained by the Fore&! Service In connection with the Exxon
(24) Valdez spill?
(25) A Yes
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(1) a Tell us about that
(2) A I again working out of Binghamton University I put
(3) together a proposal to do work In response to their request
(4) which assessed the Impact of the 011 spill on archaeological
(5) sites and that was for the - for the Fore&! Service In 1991
(6) a All nght Let s go back to the work you did In Barrow
(7) which was what year?
(8) A 81 to 83
(9) a And Mr Petumenos IS undOUbtedly famlharwrth thiS because

(10) he carnes around National Geographic maps and he
undoubtedly
(I I) read the article you wrote 10 your work but tell us about the
(12) work you did In Barrow?
(13) A In 1981 we were excavating In advance of the construction
(14) of the utllldors up there and we were worlong for the Bureau of
(IS) Indian Affairs and the National Park Service In 1982 our
(16) sponsor became the North Slope Borough and we worked for
an
(17) addrnonal year there WhIle we were there we encountered
(IS) a - a collapsed house that rllegrnmate excavator& had
(1g) uncovered on the bluff edge up there where It was eroded and
(20) people were dIgging In It and they came down In the middle of
(21) thl& Intact hou&e When we - became aware of It and receiVed
(22) permiSSion to conduct the Investigation we started digging In
(23) thiS Intact house that turns out to have been almost 500 years
(24) old
(25) When I &By Intact" It contained the frozen remains of two
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(I) IndiViduals and It contained skeletonized remaJns of three
(2) others The pre&ervatlon was so good that the bodies were
(3) carefully excavated and taken to Fairbanks for autopsies for
(4) example What was Important about thiS which became

dubbed In
(5) the press at the time and then we used It a little bit later
(6) on I must admit was they called It the frozen farmly because
(7) there were these five IndIViduals that were in thiS one house
(8) But what was Interesting from an archaeological POint of
(9) view Is that It wasn t JU&! the freeZing of the bodies

(10) themselves that gave us the biologIcal ability to Investigate
(I I) them not me personally of course but It was the fact that
(12) the - that the find was kind of frozen In context that IS
(13) the hou&e when It was frozen froze these people but It also
(14) froze as a snapshot the artifacts that they had In use the
(15) things that they d brought out the dinner that they had the
(16) night before and so forth all - all frozen there In tact so
(17) that when we conducted the excavation we could find things In
(18) their place of la&t u&e and that s qUite remarkable
(1g) It s an unusual event really unique I guess I d have to
(20) say espeCially In Alaska to have thIS kind of ability to
(21) &tudy things as they were kind of frozen In time and frozen In
(22) context so that you could &ee not just the artifacts
(23) them&elves but the way In which people had arranged them so
(24) that they could use them That was particularly Interesting
(25) a The term context has particular meaning to archaeologIsts
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(1) I take It?
(2) A Yes It does
(3) a And that IS somethmg that becomes Important to your
(4) testJmony?
(5) A It IS - It IS essential to understand the meaning of
(6) context and assoaatlon
[7) a Other than the National Geographic piece you wrote on the
(8) frozen family 10 Barrow have you pUblished about work you ve
(9) done In Alaska?

(10) A Yes we have extensive senes of reports that were
(11) pUblished by the North Slope Borough that covered the
fieldwork
(12) we did there 10 those three years and I have some other
(13) government reports and documents and so on that cover that
(14) The National Geographic article IS probably the most popular of
(15) that sort
(16) a Have you been Involved In any cultural resource
management
(17) In Alaska?
(18) A Yes In addrnon to the studies I ve talked -I ve talked
(19) about I was also retamed as a consultant to review the
(20) University of Alaska at Fairbanks work on the Susltna dam and
(21) lake archaeology program back when that program was
proposed as
(22) a archaeology project
(23) In other words they conducted a lot of research In advance
(24) of that because the dam Itself would flood a lot of
(25) archaeological sites and might destroy them and so we did
work
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(1) on that and my Job was to review the quality of the work by the
(2) University of Alaska museum 10 fulfilling the needs of the
(3) federal government and the needs of the sponsor at that time
(4) a Okay I m gOing the read Into the record a hearsay
(5) statement which was just handed me but It says ask him to slow
(6) down so that Joy doesn t lose her mind Could you talk a
[7) little bit more slowly?
(8) A I Will try as long as the adrenaline cooperates
(9) a You re not a profeSSional Witness you a little

(10) uncomfortable up there?
(11) A I might be I do lecture and I do lecture often and I do
(12) lecture rapidly and I m sorry 111-
(13) MR PETUMENOS Probably get your chance when we get
(14) together tomorrow?
(15) A I might prefer to go more slowly WIth you perhaps sir
(16) MR DIAMOND Welltrytodothlsln15mlnutes
(17) BY MR DIAMOND
(18) a You said you went to New York IS that where you currently
(19) teach?
(20) A I am an assoaate professor of anthropology at the State
(21) University of New York at Bmghamton New York
(22) a That seems rather strange you have a speaalty In ArctiC
(23) archaeology but you you teach In New York?
(24) A If you look at the population spread around the country
(25) there are a lot more people wantmg - wantmg educational
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(1) opportunmes Because there s Simply more people 10 New

York
(2) the number of opportunities to teach 10 Alaska are relatively
(3) few The number to teach my specialty are relatively fewer
(4) a You re undoubtedly a member of many profesSional
(5) organizatIons?
(6) Alam
[7) a Fellow of the Amencan Anthropological Assoaatlon the
(8) Amencan Assoaatlon for the Advancement of SC1ence and the
(9) Soaety for Amencan Archaeology?

(10) A That s true
(11) a Old I leave any Important ones out?
(12) A Those are the natIonal organizations for which I usually
(13) work
(14) a And you ve served on federal adVISOry committees?
(15) A I have
(16) a Which ones?
(17) A I presently serve on the committee for the SoC1ety!of
(18) Amencan Archaeology to adVIse the National Park SerYlce
(19) nationally on the nommatlon review and Inclusion of
(20) slgnr1lcant hlstorlc properties as national hlstonc
(21) landmarks Alaska has qUite a few actually
(22) a We know thiS Is your flrst time testlfymg In court Have
(23) you ever testIfied anywhere else?
(24) A Yes I ve testJf1ed on several other cases before the New
(25) York State Public ServIce CommiSSion revieWIng the necessity
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(1) for archaeological and hlstoncal research In advance of power
(2) Ime construction and I also testrfied before the U S Senate
(3) Committee on Law representing the Soctety for Amencan
(4) Archaeology and attempting to Influence the U S compliance
(5) with International regulations on traffickmg In the - In
(6) antiquIties
[7) MR DIAMOND I m certain you II find thiS IS lot more
(8) hosprtable and fnendly than Congress
(9) I would tender Professor Dakin as an expert In the fields

(10) of archaeology and cultural resource management
(11) MR PETUMENOS No objection Judge
(12) THE COURT He s qualr1led In those areas
(13) BY MR DIAMOND
(14) a Before we get Into the work that you did and the opinions
(15) that you formed from that let s famillanze everyone WIth some
(16) underlying pnnaples of archaeology and ArctIc archaeology
(17) What are the kinds of archaeological resources or what are
(16) the categones of archaeological resources that predormnate In
(1;) Pnnce William Sound and the Gulf and how are they broken
down?
(20) A We can I think reasonably diVide the history of people
(21) of people In thIS area Into three penods The prehlstonc
(22) pened Is that penod from the earliest eVidence we have of
(23) human occupation up to the coming of people who were wrrtJng
(24) written records baSically the RUSSians So the prehlsto!1c
(25) penod extends from whenever people first came to the coming
of
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(I) the Russians the late 1700s That s the prehistoric
(2) The hlstonc period represents that period from the
(3) Russians on up to the modern era The modem era being by
(4) convention In some cases by legal defmltlon the last 50
(5) years I like to thmk of the modem era m reference to my
(6) own age actually I m JUst over 50 It means that I m not
(7) qUite an histOriC artIfact but my mother was certainly liVing
(8) In a different culture than the one which I do so It s that
(9) cultural difference I thmk IS Important

(10) Q We re on the cusp but I m on the other Side Let s go back
(11) to prehlstonc What kmd of cultural resources
(12) archaeological sites are found In prehistOriC resource
(13) locations?
(14) A Well prehistOriC Sites In the Kenai and In Prince William
(15) Sound basically represent the shorelme ac1Jvltles as most of
(16) them are along the shoreline actiVities of groups of people
(17) who live there subSIsting on the natural resources so on as
(18) many people do today These archaeological Sites represent
the
(19) places where they lived and worked They represent the
(20) locations where they lett behmd artifacts and other thmgs
(21) that III mention m a second of - that represent the way In
(22) which they lived rn that location okay
(23) So these sItes might Include - and the most frequent
(24) artIfacts usually are stone tools or fragments of stone tools
(25) and so forth All right These are knives or choppers or

Vol 48 7679
(1) scrapers there s lots of words for them but they re basically
(2) the tools that people used m that location They represent
(3) the dominant artIfact that we find rn archaeological sites from
(4) thiS period
(5) You also find because people lived there that they had -
(6) they had faCIlities and features that IS Jargonlng terms but
[7) baSically hearths and houses and Pits to store thrngs and so
(8) forth In those fires they would have charcoal the remams of
(9) last night s dmner and bones and so on sometimes shells A

(10) Wide range of matenals that gets dropped and lett behrnd when
(11) people live In thiS partIcular kind of situation
(12) And so there are
(13) a Next - go ahead I m sorry?
(14) A There are lots of different kinds of locations too
(15) People sometimes lived a long time In one spot they sometimes
(16) went to camps rn the summer and so you get a mixture of these
(17) kmds of sites but they all have In common they left these
(18) thmgs behind m one location
(1 g) Q Those are prehlstonc sites before 17oo?
(20) A That 5 nght
(21) a What kind of archaeological resources do you frnd In
(22) histOriC sites?
(23) A The penod Since the late 1700s as you re - as e'{eryone I
(24) think IS probably aware IS marked by a lot of changes The
(25) RUSSians brought m trade goods They forced people to work
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(I) for them they did a whole bunch at thrngs they really moved
(2) people around m the landscape and changed the way rn which
(3) people related to the land and subSistence So there are some
(4) slgnltlcant changes that occurred I wouldn t say Immediately
(5) but With the onset of RUSSian Influence
(6) As the artifacts changed you begm to get more metal that s
(7) Introduced You don t get Significant changes Immediately m
(8) locations that people used necessanly but you do later on
(9) dunng thiS period Even commg up to the 1BOOs and so on you

(10) do begrn to get construc1Jon at saJtenes you get construc1Jon
(11) of hatcheries you get tox tarms you get all sorts of other
(12) things that represent again changmg ways In which people
(13) live In these particular areas
(14) Q You find the remnants of their occupations and bUSinesses
(15) and-
(16) A Yes you do and you begm to find the artifacts are
(17) different You get nails that are - well that are machine
(18) made and wood that s machine made and so forth so It s the
(19) character at the archaeological record really shifted markedly
(20) a You then said that there were modem sites Do you
(21) understand that there are none Involved In thiS case?
(22) A Yes Plamtlffs have not made - my understandmg
(23) Plaintiffs have not made a claim for modem sites but there
(24) are a lot at places where people are stili IMng and working
(25) and modifying the land and there are fish camps and hunting
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(1) camps and so forth
(2) Q We have been told that archaeologICal SItes In Pnnce
(3) WllllanI Sound and the Gult are threatened or under threat
(4) What Is the Single greatest threat to archaeologICal rewurces
(5) In South Central Alaska?
(6) A The biggest threat to archaeological resources at the
(7) present time IS erosion
(8) Q Okay What are the other threats If there are others?
(g) A There are some less - slgmficantly less Important effects

(10) from ammals and also from present land use People are
(11) very - again from a cultural resource management Vlewpomt
(12) people are very consCious of the potential Impact from logging
(13) and other kinds at construction 8Jrports and things of that
(14) nature So there are some threats but they are usually
(15) regUlated and they re far less Important than the ongoing
(16) threat of erosion
(17) Q Why IS erosion such a great threat to archaeological
(18) resources here?
(1 g) A ErOSion Is a - such a threat largely because of the
(20) changing relations between land and sea down there M~ of
(21) you are aware I m sure that the land changed Significantly in
(22) 1964 In thiS part of the world In some places the land rose
(23) up to 40 feet and some places It dropped and what that does is
(24) It means the prevIous depOSits that were on the shore above the
(25) land In some cases dropped down Into the water where they
are
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(1) subject to ongoing erosion from tldes and storms and so forth
(2) and rt causes - rt destroys the archaeological context of the
(3) srtes that are there We II talk about that later but rt has
(4) a very severe effect on them
(5) Q I know you ve agreed to do a draWing for us to show us
(6) archaeological srtes and their Interface WIth the manne
[7) environment Let me set up a whrte board for you Will you
(8) give me a hand?
(9) A Good

(10) Q You thought you were only testifying You got your magic
(11) markers WIth you?
(12) Aida
(13) Q Don t tnp Where would you like thiS?
(14) A I wanted to work from the other side That s fine Thank
(15) you
(16) My intent IS to show you the relationship between the
(17) present shoreline how sites are bUilt up and formed and then
(18) what happens when you change the - change the relationship
(19) between the shore and the water and erosion and so on and
my
(20) style well you II see what rt IS
(21) Q Or lack of style?
(22) A Yes as the case may be This IS supposed to represent the
(23) bedrock underlYing the shore and so forth ThiS IS above and
(24) thiS Is supposed to represent the - the present water High
(25) water If you like to think of rt that way
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(1) At the time at which an archaeological srte IS formed
(2) people living In this area have a tendency to live close to the
(3) shore but not under rt all nght so they live shore wide
(4) along the shore In places that are flat have good resources
(5) water things of that nature all nght So when they - when
(6) they stop and camp and live here they In some cases you

know
[7) stop bUild a fire They may create then out of the rocks
(8) and stones there some sort of alignment a hearth or something
(9) like that they may bnng and drop off other debriS shell food

(10) debriS and so on They my construct a little dwelling which
(11) they then leave behind and so on
(12) And as you can see over a long period of time the stuff
(13) bUilds up all right and It bUilds up In a particular way It
(14) bUilds up so that the pattern It s something you can observe
(15) For example you can find 12 rocks In an archaeological site
(16) and they may not mean too tembly much but If they re
(17) arranged In a circle and they have charcoal In the middle of
(18) them rt s that arrangement that s Important
(19) As you bUild up archaeological sItes over time you get thiS
(20) sort of matrix that emerges as stuff Is laid down one on top of
(21) the other and you get artifacts that are broken and left
(22) behind In that - In this sort of structure So an
(23) archaeological sIte IS a very complex - IS very complex In

(24) terms of ItS content It s also very complex In terms of the
(25) relations between the things that are there

Vol 48 7684
(1) For example you would expect If there had been a large
(2) fire over the surface and people came back that all of the
(3) stuff below the fire would be observable to you as below the
(4) fire because there would be thiS charcoal lens that would cover
(5) the whole thing okay so you have to pay particular attention
(6) to the content and to the structure of these archaeological
[7) depOSits because It IS the content and the structure that the
(8) archaeologist studies that tries to reconstruct the behaVior
(9) that causes It In the first place Okay?

(10) Q Okay that s - you ve bUilt a srte for us What happens
(11) and what are the causes of erosion of srtes like that In Pnnce
(12) William Sound?
(13) A You do get a little bit of marginal erosion from water
(14) running down over the surface and so on and then there are
(15) other animals and plants that Will affect the surface trees
(16) fall down animals Will dig and borough a little bit so forth
(17) then the water WIll get In and wash some stuff around so you do
(18) get some - some change Things don t stay that way the way
(19) they were deposrted always But what really Impacts rt IS when
(20) you raise the level of the sea or - or drop the level of the
(21) land
(22) a How do you manage that?
(23) A Well earthquakes do a real good Job At a couple
(24) locations the Sound we really know qurte a brt about the
(25) timing of these the 1964 earthquake rose - raised only In a

Vol 48 7685
(1) couple places the srtes for which PlaintIffs claim damages but
(2) In most cases they dropped them okay So when you drop a

srte
(3) Into the intertidal zone through Simply the aetlon of the
(4) waves and the water and so on it starts to wash away the
(5) charcoal It starts to wash away some pieces of shell and so
(6) forth It leaves behind in some cases some of the heaVier
[7) things all right The heaVier things are things Irke rock
(8) all nght pnnClpally fire crack rock maybe around the hearth
(9) and so on

(10) a Fire crack rock IS
(11) AWeli you-
(12) aWe-
(13) A Oftentimes WIth rapid thermal change things contract and
(14) expand You get water In the middle It bOils and cracks the
(15) rock and so on Fire crack rock Is a frequent thing on
(16) beaches People are making It today where they re camping
out
(17) there and using stones to build a hearth and so on So fire
(lB) crack rock IS one thing that s produced In an archaeological
(19) site as a result of people living there and building fires
(20) The other kind of rock that 5 Important to us of course
(21) are the stone artrtacts that III tell you about all nght
(22) and those are principally left behind because what washes
away
(23) Is the matrix of the archaeological deposit and what 5 left
(24) behind are these rocks
(25) Well the point I m trying to make here Is Simply that-

Page 7682 to Page 7685 907-258-7100 MIDNIGHT SUN COURT REPORTERS



BSA STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 XMAX(31)

o

)
, I

I I
---'

I
I I

II

:j

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(B)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(lB)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 48-7686
that the site and the things that could be studied In the site
IS eroding All nght and what s left behind are these
scattered rocks and so forth that are simply In some cases
being washed around In the - In the Intertidal zone and It IS
particularly Important I think to recognize what s being lost
In thiS process or what s been lost all nght
And what s lost IS thiS - IS thiS matnx up here thiS

archaeological context which once started off as thiS very
slgnlfrcant and nch record of - of the behaViors of people In
that location and now for one reason or another IS
dlsappeanng and so on and what s left behind are these
artifacts that are out of context
Okay the word that s often used to describe these IS
disassoCIated That s Important Context and 8SSOCIation are
the key - are the key concepts that underlie archaeology all
nght? The reason we re able to reconstruct past SOCIeties IS
because we look at these sites we look at them In their
context and we see what s aSSOCIated one With the other and we
Interpret those aSSOCIations So when you erode It out you
lose context you lose assoCIation and you re left WIth
scattered artrlacts and so on that are virtually Impossible to
Interpret and compare one WIth the other because of the matnx
the context IS gone
a If you re lett With scattered artifacts I mean aren t

they stili of some value?

(I)

(2)

(3)

(4)

(5)

(6)

(7)

(B)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(lB)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 48 7688
of the Significant coast sites that they had looked at okay
had been already destroyed almost Immediately by the - by
the - or were In the process of being destroyed by the
earthquake and the tsunami and the erosion that followed
a You mentioned DeLaguna The JUry probably hasn t heard

that name for qUite some time She was an archaeologist who
studied Prince William Sound In the 3Os?
A In the 1930s
a And she authored a book?
A Chugach Pre History In 1956
a It s available In the Alaska public library?
A It IS available In the Alaska publIC library I think

there was a diSCUSSion on thiS Knowing people s great
Interest In that I actually looked to see where you could get
a copy If anyone were Interested
a But before you do that because Mr Petumenos moved Into
eVidence I think the ched< out slip from the book we had
here?
MR PETUMENOS I moved In the book didn't I?
MR DIAMOND He moved the whole book
MR PETUMENOS I moved the book
MR DIAMOND Thatstheonelhavetoretum
MR PETUMENOS That sthe hard-balilruganon too
BY MR DIAMOND
a The Alaska library Is okay because how many publications
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Vol 48 7687
(1) A They re - there may be some limited value only Insofar as
(2) they represent objects As they represent something

worthwhile
(3) studying In Its own - In Its own nght all nght but what 5

(4) missing from that IS Its ongln Its source and any other
(5) information that you might get from companng It to other
(6) things In there All nght so you lose the ability In the
(7) case of rocks most cases to date them and you don t know
(B) where they came from
(9) It 5 interesting thiS prinCIple Is so Widespread that when

(10) DeLaguna whom you may recall wrote the prinCIpal work on
The
(11) Archaeology of Prince William Sound when she came to
analyze
(12) the artifacts she obtained from her research and conversations
(13) With people and excavations and so on she did not Include In
(14) her analySIS or her descnptlon artifacts that she Pld<ed up
(15) off the beach because they were not - they did not have the
(16) context and they were not Important to her And she could not
(17) tell much from them okay
(IB) a You talked about the 64 earthquake Have estimates been
(19) made about the effects of the 64 earthquake on archaeological
(20) resources In the Sound?
(21) A Yes there are several archaeologiSts who went out almost
(22) Immediately the summer follOWing the earthquake and studied
(23) sites on the coast In Kodiak and In Kenai and so on and I
(24) don t think they got up to Pnnce William Sound and did
(25) fieldwork there but their estimate was that up to 50 percent

Vol 48 7689
(I) do they have In the library?
(2) A There are 19 copies available In the state of Alaska
(3) outside of Anchorage There are 19 COPies available In
(4) Anchorage there are 7 COpies that CIrculate that I know of
(5) and the rest are distributed amongst IIbranes and amongst
(6) schools
(7) a You picked a copy up here In a Seattle book shop?
(B) A We bought a copy In Seattle at a used book store so we
(9) could return the one to the library here

(10) a Did DeLaguna talk about the effect of pre 1964 earthquakes
(11) In her work?
(12) A She did She was very much aware that the changing levels
(13) of the sea had had some Influence on the archaeological
(14) record She noted that there are a lot of places where there
(15) were dead trees for example where the land had been
dropped
(16) and she could see that that was an eVIdence of a change She
(17) also looked at a number of places where people had once
found
(lB) artifacts or had found artifacts on the beach but where her
(HI) conclUSion was the site was no longer there All nght and
(20) one of those Is Sawmill Bay a site we II talk about later on
(21) but she - she described these In her book as locations of
(22) former sites because she recognized that these sites had been
(23) largely destroyed
(24) a Pnor to the 011 spill what steps were being taken If
(25) any by the NatIve Corporations In Prince Wilham Sound and
the
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(1) Gulf against the effects of erosion?
(2) A Basically none
(3) a Dr Johnson - I think you were present when Dr Johnson
(4) testlfled?
(5) A Yes I was
(6) a She said that Chugach had In place a cultural resource
(7) management program prror to the 011 spill Do you agree with
(B) that?
(9) A No

(10) a What do you base that on?
(11) A BaSically I - I think they had some prac:tlces that dealt
(12) WIth the treatment of information from archaeological srtes but
(13) as we ve seen they really were not taking a very active role
(14) In their protec:tlon excavation so on espeCially from
(15) erosion
(16) a You mentioned as a third source of - se=nd source was I
(17) think animals and you also mentioned human development
(IB) aIrports and the like as threats to archaeological resources
(19) How about vandalism In Prrnce William Sound?
(20) A Vandalism has been Significant In a number of parts of
(21) Alaska In Pnnce William Sound however =mpared to these
(22) other parts vandalism Is certainly a low frequency event
(23) In the srtes for which Plarntrtfs make a claim for damages
(24) there are only two out of the 44 sItes for whIch they re
(25) claJmlng that vandalism had occurred and I know of no other

Vol 48 -7691
(1) Instances from vandalism In -In the -In the srtes under
(2) Ifttgatlon here
(3) a Was vandalism before the spill suffiCiently Widespread that
(4) anyone had looked at that?
(5) A There are several people who had remarked on the

vandalism
(6) In Alaska espeCIally In Alaska s northern =astal sites where
(7) ivory Is a - IS a =mmodrty that people know of but I don t
(B) think anyone - certarnly the Plaintiffs haven t prodUced any
(9) Information that there was a systematic review of vandalism In

(10) these particular srtes
(11) a Before we get to the nltty-grrtty In thiS case I want to
(12) ask you about one other term that I know has some Importance
(13) the term archaeological - helpful If I can say thiS wouldn t
(14) It?
(15) A Takes practice
(16) a Archaeological site What IS an archaeological site?
(17) A Okay an archaeological sIte IS a location where past human
(IB) behaVIOrs have lett behind eVIdence In the =ntext In which It
(19) was found - In which rt was depOSited sorry That Is It s a
(20) place that has artifacts and stuff from past behaVIOrs and rt s
(21) In the archaeological =ntext In which It was laid down
(22) a What does that mean?
(23) A Well rt means that It s a place like thiS where It has
(24) context and aSSOCiation baSically It s the limited - It s
(25) the place where the artifacts are In place and the

8-31-94 VOLUME 48 XMAX(32)

Vol 48 7692
(1) relatIonships between them can be studied
(2) a Is that the AI Dekln/Exxon definrtlon?
(3) A No It s the baSIC and fundamental definrtlon used In the
(4) diSCipline
(5) a Generally accepted?
(6) A Generally accepted
(7) a By practiCing archaeologists?
(8) A People Will play with the words but they won t play with
(9) the Idea

(10) a You re familiar WIth the work done by Johnson and Lobdell
(11) In thiS case Do they seem to take a drfferent approach to
(12) site definition?
(13) A The =ncept of site which they have used and which
(14) underlies the baSIS of their reports IS I think quite
(15) different
(16) Q Explain
(17) A The - the margins of sites espeCIally =astal sites are
(IB) beaches The beaches often =ntaln these disaSSOCIated
(19) artifacts that we ve seen and the definition that Drs Johnson
(20) and Lobdell have used Includes thiS vlClnrty thiS area around
(21) the site okay In their deflnrtlon of srte And as you can
(22) tell Hyou do that It means that you define the srte to
(23) Include thIS IntertIdal zone Wlth disaSSOCIated artifacts and
(24) that IS of =urse where the 011 was In some cases all nght
(25) so their argument IS that by defining a site In thiS particular

Vol 48 7693
(1) way they then are allowed to say that the srte was oiled
(2) It s a very cruCial difference because If they have testIfied
(3) that a site was oiled then the Implication Is that some damage
(4) occurred to the Intact archaeologIcal deposrts and that s In
(5) fact not the case
(6) What happens IS that OIling In the Intertidal zone may have
(7) done some other things but rt did not damage as we II talk
(8) about In a little while It did not damage the Intact
(9) archaeological depOSits that form the =re of what I would call

(10) aslte
(11) Q Is the Johnson/Lobdel approach to site deflnrtlon
(12) consistent WIth generally accepted cultural resource
management
(13) pnnClples?
(14) A No rt s not
(15) a Explain
(16) A Well In cultural resource management you re very very
(17) =ncerned about the spacial relations and how to bound sites
(IB) and so on For example much of people s Interest In cultural
(19) resource management Is In some cases finding a way to build a
(20) pipeline or something through a srte so you want to know
where
(21) Important things are or where less Important things are so you
(22) can - you can bUild It So you pay particular attention to
(23) the location of things In space okay and these things are
(24) like houseplts and so on you want to know where they are You
(25) want to know where the edge of the site Is and then you may

Page 7690 to Page 7693 907-258-7100 MIDNIGHT SUN COURT REPORTERS



-
STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 XMAX(33)

1
I I

L

I I
J

I I

I

I
I I

L

I
\ I

I I
----J

I f

L~

1

I I
I

Vol 48 7694
(1) allow people to bUild things there all nght as the cultural
(2) resource management deCIsion because you know now that

there s
(3) nothing In that particular location that would be harmed
(4) okay So they pay particular attention to the spaCIal
(5) dimensions of archaeological deposits their content and their
(6) margins all nght and how they define It becomes you know of
(7) particular Import
(8) Q Let Sput thiS In concrete terms I know you have some
(9) examples to use to Illustrate the difference between what you

('0) View sites to be and the way the Plaintiffs are construing that
(11) term Verdant Cove?
(12) A I sure hope that Sthe right one
(13) Q Verdant Cove?
(14) A Verdant Cove
(15) Q This IS DX14034-A 40 It Sgetting to be longer than my
(16) SOCIal secunty number
(17) MS SMITH Chuck would you repeat that
(18) MR DIAMOND I m sorry 14034 A 40 If I JUst
(19) sliced you In half apologize
(20) BY MR DIAMOND
(21) Q Is thiS a site for which a claim IS being made In thiS
(22) case?
(23) A Yes It IS
(24) Q By whom do you remember? I won t embarrass you?
(25) A Go ahead

Vol 48 7695
(') a We have It on a piece of paper English Bay does that
(2) sound familiar?
(3) A Yes It IS
(4) a $3 2 million claim?
(5) A 3 2 million
(6) Q ThiS IS one of the Plalntlffs larger damage claims /s It
(7) not?
(8) A It s the second largest claim In thiS cese for
(9) archaeological resources

(10) Q You know that to be Verdant Cove the photograph we re
(11) looking at?
(12) A Itls
('3) Q USing the photograph Illustrate what you mean when you
use
(14) the term archaeological site and what you mean when you say
the
(15) Plaintiffs experts misuse It
(16) A All nght let s start With the Plaintiffs definition
('7) Plaintiffs define Verdant Cove as a - as an archaeological
(18) site - wow all right to Include the beach and Its content
(lg) all right even though there are no intact archaeologlcel
(20) depOSits at this iocatlon In the beach okay They also define
(21) It on the baSIS of the - the rather large land form that Is
(22) the - thiS large geomorphic If I may feature thiS set or
(23) beaches and so on and they then Include Since they Include
(24) the beach they re able to say that the site was Oiled and
(25) since they Include thiS big land form they re able to ask for

Vol 48 7696
(1) an amount that s $3 2 million
(2) Q You better explain that Why do they - why can they ask
(3) for $3 2 million?
(4) A Because Dr Lobdell S estlmate IS based upon what It would
(5) cost to excavate the archaeological context In thiS locatlon
(6) all of It Well may not excavate It all but that was what he
(7) had In mind when he did It
(8) Q He works on a square foot baSIS?
(9) A Well he doesn t work completely that way but It IS

(10) clearly the volume of matenal or the area or matenal to be
(11) investigated that dnves hiS cost figures
(12) Q Okay
(13) A So the bigger the site the more It costs to excavate It s
(14) a good example of what dnves the Plaintiffs cost figures
(15) throughout the case which Is the amount of archaeology to be
(16) done not the amount of damage that was Incurred So the
amount
(17) of archaeology to be done here IS baSically all of the brown
(18) area that you see although they don't have plans to excavate
(19) It all The Impact was because some portions of the beach are
(20) believed to be Oiled and we can demonstrate that there was
(21) Oiling
(22) Q Hold It The posrtJon sounds very logical to me Are
(23) there archaeological resources at thiS location?
(24) A Yes there are
(25) a So It s an archaeological site?

Vol 48 -7697
(1) A It is an archaeological site but It s not the whole thing
(2) and rt s not the whole beach
(3) Q What s the archaeological srte?
(4) A The archaeological site here IS pnnClpally the area that
(5) Includes the trees but does not extend to the beach and
(6) Includes a swale In thIS particular area here Indudes an area
(7) back In this direction In 8SSOClatlon WIth a cabin wh.ch I can
(8) never find back in here and there sa prehlstonc conservation
(g) of artifacts back here and there s another one of thIS location

(10) here just thiS Side of thiS little pond
(11) Q What s In the trees just In front of the swale?
(12) A In the trees I think the swale goes - IS kind of In the
(13) middle between them but In the trees there are &Orne depOSits
(14) from the late - well I guess It would be the early RUSSian
(15) penod the late 1700s to I think It Ii about 1BOO estimated
(16) on the baSIS or the artifacts and then there Ii an older area
(17) back here that - I m sorry a younger area back In front 01 It
(18) that s a bit more modem and It represents the 19th century
(1 g) The other artifacts back In here seem to - they don't have any
(20) diagnostic things really characterlstlc artifacts that you
(21) can really tell the age just looking at them artifacts In

(22) here
(23) But there are some prehlstorrc artifacts there some flakes
(24) of stone and so on and some charcoal okay and It s
(25) interesting perhaps only to me and so I won t say It very
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(1) long but there are a lot of different beach regions here that
(2) have been bUilt up over tJme and some of the older ones are
(3) back further toward the land That s all
(4) a How do you know all thiS?
(5) A I actually have spent some tJme looking at the records of
(6) thiS particular investigation and reading reviewing what the
[7) Park Service who owns thiS site has been InvestlgatJng In the
(B) last two summers 92 and I think In 93 rather they
(9) investigated thiS particular locale and so they know a lot

(10) more about what these are archaeologlcally than we did
(11) several years ago and It s because they re Interested In It

(12) and It s one of the larger sites that the Park Service has
(13) Q How does the Park Service define Sites at Verdant Cove?
(14) A The Park Service - thiS used to be a site called XB~14
(15) Alaska national hentage resources listing that was on the
(16) baSIS of a bulldozer trail In here apparently that opened up
(17) these artifacts from the RUSSian penod destroyed the context
(1 B) spread them out erosion took over and people picked them up
(19) people who live around the comer here So they picked these
(20) up and they only dated from the RUSSian penod
(21) The Park Service went In Investigated thiS more carefully
(22) and diVided this not Into just one archaeological site with
(23) XBS 014 but Into four one here one there one there and one
(24) over here Park Service taking the approach much as I do
(25) that these represent four distinct penods of occupation four

(1)

(2)

(3)

(4)

(5)

(6)

[7)

(B)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(lB)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 48 noo
Q Assume for a moment that there was a scattered artrtact
here a stone artIfact here and maybe another one here that was
present at the time of the all spill could have been Oiled?
A Could have been
Q Well so then why shouldn t we go In and dig up all of the

four sites that the Park Service has IdentIfied?
A I think there are two reasons One IS that these
disassoCIated artifacts that I ve talked about have already
lost - some people some archaeologists estJmate over 90
percent of their informational value because they ve been
disassoCIated so they ve already lost whatever value they once
had to archaeologists or most of It certainly and so OIling
doesn t have much of an Impact on that
Moreover they re stones the all doesn t Intrude

Significantly Into that particular matenal mostly unless
It s porous and these aren t And the other - the other
thing IS that there s - there s been no harm to them AI I
nght you pick them up you wash them you put them back and
they have as much value as they did before as when they did
afterwards okay there s really no appreCIable harm that comes
from Oiling anything out here In the rrz intertidal zone rt
It s stone
Q Well we ve heard about radiO carbon dating Does It mess
up radiO carbon datJng?
A First off you don t have any Intact deposits to date and

Vol 48 7699
(1) distinct penods - areas with Intact archaeological deposits
(2) so they have now assigned In the AHRS four different numbers

to
(3) thiS Instead of the one they assigned before based on the
(4) better knowledge
(5) Q Old any of those four get Oiled?
(6) A No there was light Oiling and It was only on the beach
[7) Q If there was human habitation back here and the humans

who
(8) used thiS area or who lived here left rich resources back
(9) behind the trees or up in the tree line up here don t you

(10) think there s gOing to be buned archaeological treasures on
(11) the shoreline In the Intertidal zone?
(12) A It Is true that there can be movements up and there can be
(13) movements down but the problem with that presumption IS It
(14) remains lUst that It s a could be There could be here
(15) there could be there and there could be a lot of different
(16) places but the fact of the matter IS the Park Service went and
(17) looked and they dldn t find any and It s rn their Interest to
(IB) take that sort of approach and see Just where these artIfacts
(19) are
(20) So far as we can tell the artJfacts are as I ve described
(21) them and they were removed from and distanced from any
(22) eVidence for Oiling 
(23) In POint of fact at thiS location J don t think anyone s
(24) ever suggested that there was vandalism or there was any other
(25) sort of effect on these resources at all

Vol 48-7701
(1) second off you need organic matenal to do radiO carbon
(2) dating RadiO carbon datJng dates organic material from the
(3) tJme It died how long It s been
(4) Q You re moving too fast for me Organic material?
(5) A I know
(6) Q What s organic matenal?
[7) A Organic - radiO carbon dates really the amount of radiO
(B) activity In organic - that IS the product of - the prodUct of
(9) growth of plants and animals matenal

(10) The Issue here In a real nutshell Is that there s a certain
(11) proportion of radiO carbon to carbon all nght and when the
(12) animal dies It stops taking In any and the decay of the radiO
(13) carbon that sin the animal starts then all nght and you can
(14) measure the time It s been since the animal died
(15) Q You can do that with stones too?
(16) A No you can t do that with stones
(17) Q Why Why?
(lB) A Stones are not organic Stones are minerai In their
(lg) ongln
(20) Q They don t have carbon?
(21) A Some do Matter of fact you do get stone In coal for
(22) example and petroleum 15 -Is a carbon that s very old but
(23) In most cases they re older and they don t have any
(24) radioactive carbon left In them It s been so long
(25) Q Okay I know you have another example let s do that

Page 7698 to Page 7701 907-25B-7100 MIDNIGHT SUN COURT REPORTERS



I
I I

I :

-

j !
I--J

r I
I

l I

(I)

(2)

(3)

(4)

(5]

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

STATE TRIAL TRANSCRIPT
Vol 48- n02

qUickly and then take a break
This IS a photograph of a place you re=gmzed?
A I ve been there yes POint Helen
a All nght we re gOing to use this With the sincerest

apologies to my Wife In whose office thiS used to hang
This IS DX8939 a photograph of POint Helen and we Will
not move thiS Into eVidence because It Salready been
claimed Is thiS an archaeological site?
A There are archaeological deposits here at POint Helen The
archaeological deposits are basically back up over thiS modern
edge of the beach thiS berm back In thiS area behind here
They - rt represents what archaeologists call a midden which
IS basically a site I talked about before With a mixture of
char=al and all sorts of other debns So It Sbasically back
up here where the trees are
a Plaintiffs are claiming damages for POint Helen

archaeological damages for thiS place aren t they?
A Yeah yes they are
a Was there any OIling In the location where there IS a
bUried midden?
A No I think you may have heard that POint Helen was
heaVily hrt by OIling and so on but the heaViest =ncentratlon
of 011 was around here and all the materials I reviewed said
011 on thiS beach was very light but that S not the big
Issue

(1)

(2)

(3)

(4)

(5]

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

8-31-94 VOLUME 48
Vol 48 n04

THE CLERK Please nse This =urt stands In
recess
(Jury out at 12 32 pm)
(Recess from 12 32 pm to 12 47 pm)
(Jury In at 12 47 pm)
THE CLERK Please nse This =urt now resumes rts
session Please be seated
MR DIAMOND Your Honor atJoysrequest we've

tranqUIliZed the witness over the break and he Spromised now
to speak a little more slowly
BY MR DIAMOND
a Let s talk about the work that you did In loolong at the

vanous Sites that are In dispute In thiS case Have you ever
been to any of them?
A Yes I ve - I ve been to a large number of srtes In the
area I ve - as the list of sites changed In the last several
months I ended up - I ve been to half a dozen of these srtes
and I ve flown over another 14 or so
a All nght when was the first time you've been out to
Pnnce William Sound?
A I was first In Prrnce William Sound In 1991 I spent two
months In the field and I spent a month rn the Kanar
Flords/Pnnce William Sound area
a Lookrng at archaeological r85'Ources and srtes?
A Yes digging test holes In archaeological sites and talong
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Vol 48-n03
(1) The big Issue IS the land has risen twice the land rose In
(2) 1964 and there Sa higher set of beaches right here and so on
(3) The difference between the Impact to archaeological depOSits
(4) and any Oiling that might have been there Is on the order of I
(5) don t know 60 feet 70 feet something like that honzontal
(6) a How do Lobdel/Johnson deal With thiS?
(7) A They again use the =ncept that Includes the beach In the
(8) site I started to call thiS Idea damaged - whoops Failing
(9) apart

(10) a Is that the microphone or your button?
[11) A The microphone =uldn t handle the speed I guess I m
[12) sorry
(13) a We re StIli receiving so that s okay
(14) A Thank you This damage damage by proxlmrty I don t know
(15) what that means but It s ~ the POint here Is I believe the
(16) claim IS based on the Idea that 011 Will get near things not
(17) on them not In them but near them and In thiS case they
(18) extend that to archaeological sItes and by calling the
(19) Intertidal zone part of the site they then bring 011 up closer
(20) to It and they can talk about damage even though there s no
(21) eVidence for any IntruSion of oil by any means whatsoever Into
(22) these upland areas espeCially here at POint Helen In spite of
(23) the fact there was a lot of all way out here
(24) MR DIAMOND Let stake a break
(25) THE COURT All right

Vol 48 nos
(1) samples from them
(2) a Been back Since 19917
(3) A Yes I was back In 1993 and VISited a number of sites on
(4) the ground at that time and then In 1994 to supplement the
(5) work I d done In the middle the documents I ve revlBwed and

so
(6) forth we flew over a number of srtes at that time
(7) Q You mentioned testing What kind of teStIng have you done?
(8) A We dug In 1991 for the Forest Service we dug Into a number
(9) of Sites In Prince William Sound and the KenaJ Fjords loolong

(10) for eVidence for - for ollrng in upland srtes and upland
(11) areas
(12) a Okay You said you ve also looked at some documents?
(13) A Yes
(14) a Couple of documents big stack a box?
(15) A No I -I bought two four-drawer filing cabinets for my
(111) office and they re full and I had to buy another one There
(17) are a lot of documents assOCIated WIth thiS particular
(18) exercise and I have read a large number of those I ve read
(111) the reports by Plaintiffs by Plaintiffs experts I've read
(20) depositions that people have made some we heard thiS
morning
(21) and I ve interviewed archaeologIsts who ve worked rn the area
(22) I ve talked to as many people as I =uld on the subject of
(23) these sites I also reViewed the current SCIentific
(24) literature talked to people who ve given papers at meatlngs
(25) and so on just to try and make sure I m current WIth It and
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Vol 48 7706
(1) was able to talk for example about Verdant Cove WIth relative
(2) knowledge that rt s - rt s up to date
(3) Q Have you made a study of the field notes that were compiled
(4) at the time the cleanup was gOing on?
(5) A Yes I have reviewed the field notes and the documents of
(6) the 011 spill response team for Chugach Alaska Corporation the
[7J Cultural Resource Program for Exxon There was a Jot of notes
(8) made available from the National Park Service from the other
(9) federal agencies who were Involved from PlaintIffs experts and

(10) so on yes I ve reviewed a lot
(11) Q And the statement documents as well?
(12) A Yes
(13) Q From the SHPO?
(14) A Yes
(15) Q I think you used that term first what s that stand for?
(16) A State histOriC preservation officer
(17) Q State hlstorlc-
(18) A HistOriC preservation officer
(19) Q Thank you How much time in total have you spent reviewing
(20) materials and looking at sites?
(21) A A little over 1100 hours
(22) Q Does that Include the two months you spent In 1991?
(23) A No It does not
(24) Q So In addition to those two months you put In 1100 hours?
(25) A In the last two years

Vol 48 7707
(1) Q I understand that you ve approached thiS assignment on a
(2) sIte by site baSIS?
(3) A That s correct
(4) Q Why?
(5) A In the Illustration that I gave you and In the
(6) diSCUSSion - on the board and In the diSCUSSion we had about
[7J the boundaries of archaeological sItes you should be very
(8) clear that sites are unique locations In space and tIme all
(9) right People lived there and dUring - you can only be In

(10) one spot at a time People lived there they worked there
(11) they moved on they did other sorts 01 things So each
(12) archaeological site represents a unique series of histOriC
(13) events that produced It and then Is represented by a Unique
(14) hlstonc event af1erwards some srtes were raised some srtes
(15) were lowered some were dug Into some weren t So each
(16) archaeological srte just like each house or neighborhood you
(17) might be familiar with has a unique posrtJon In space and time
(18) and history So It s very Important that you look at them very
(19) carefUlly on a one by one baSIS because you can never say that
(20) because one house gets hrt by an airplane all the houses get
(21) hit by airplanes It doesn t work that way So each site has
(22) a unique thing and each srte has a unique Issue
(23) Q What s the university of number of sites we re dealing With
(24) In thiS case? -
(25) A The Plaintiffs are making claims for 44 archaeological

Vol 48 7708
(1) sites
(2) Q In your reVl8w of those 44 sites and the effects that the
(3) 011 spill had or dldn t have did they seem to fall Into any
(4) general pattern or any general categories?
(5) A Yes Af1er I got working with them and trying to make them
(6) a brt more understandable to me I - I discerned three
[7J different groupings
(8) Q You prepared DX14043-A which IS a summary of the three
(9) types of sites according to your research Let me put thiS

(10) up You can come down If you d like
(11) A All right
(12) Q We can - we can all read the words but let S- take us
(13) qUlcl<ly through Type I Type II and Type III and the attnbutes
(14) of sites that made you claSSify them In thiS fashion
(15) A There are - there are several dIfferent kinds of subtypes
(16) In here but I won t - I II try and explain those to you as we
(17) go There are a large number of Sites There are 22 sites
(18) for one reason or another do not seem to have Intact
(19) prehistOriC or archaeological deposrts so far as we know
(20) That Seither because there - there s nothing there that seems
(21) to result from past behaVior There s Simply no eVidence -
(22) eVidence of It Is the eVidence In place? There are a whole
(23) bunch of sites In which the eVidence IS not In context There
(24) IS not Intact - they re not Intact archaeological deposrts so
(25) those are not sites There are locations where there might be

Vol 48 7709
(1) artifacts In the intertidal zone for example but they re not
(2) srtes And then there are several places where there IS some
(3) eVidence and there IS some Indication that there are Intact
(4) archaeological deposits but they re from the modem era We
(5) don t know that they re prehistoric or historic
(6) So there are as I said what 22 srtes I think In thiS
[7) particular category Half the Plaintiffs case
(8) Q Would you call those sites which are not sites?
(9) A Well you could say that they re not sites At least the

(10) eVidence doesn't show that they re sites
(11) Q Type II?
(12) A Type II there are actually sites there There are 1B
(13) sites in thiS category all nght These are bona fide Intact
(14) archaeological deposrt from the prehlstonc and histone
(15) pened but they weren t affected by oiling so the question IS
(15) are there archaeological resources there? Yes Are they
(17) important and Significant could you investigate them? Yes
(18) were they affected by 011 cleanup or vandalism? No
(19) Q Okay what-
(20) A So Type II has as I say 1B-1 B sites in It and they
(21) could certainly benefrt from the present knowledge that we
(22) have they could certainly benefit from archaeological
(23) Investigation but they weren t harmed
(24) Q What s Type III?
(25) A Type III IS a -IS a little bit more complicated It s-
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Vol 48 7710
(1) as you can see from what It says these are Intact prehistoric
(2) and historic archaeological deposIts There are things there
(3) and because their proximity to OIling all right some of the
(4) things are In the IntertJdal zone For example where there
(5) was light Oiling because of their proximity to It they might
(6) have been harmed might have been damaged but I can t say

that
(7) they are harmed I can see no detectable eVidence of injury to
(B) these and the question here IS did any Impacts that might
(9) have occurred slgmflcantly Impair the character of

(10) previously - of preexisting research potential of the Intact
(11) archaeological resources was there any harm to the rtems at
(12) these sItes
(13) Q Before we can take a look at some of the individual sItes
(14) and have you explained why they fIt Into one of the three
(15) categories an earlier version of thiS chart said rather than
(16) no detectable Exxon Valdez all spill inJury saJd no
(17) slgmflcant Injury This one says no detectable injury Why
(IB) did you change that?
(19) A We were trying - my parallel was slgmflcant here and I
(20) was afraId If I used It up here when I got to thinking about
(21) It It would Imply there had been all sorts of Impact that I
(22) Just dldn t think It was Important and that s not the case
(23) The POint IS that we can t tell cannot detect any Impact to
(24) these particular resources
(25) Q There are two sites Which you would concede seem to have

Vol 48 -7711
(1) been Impacted sometime around 1989 but we don t know

whether
(2) It s related to the all spill or not?
(3) A That s correct There are eight sites In thiS - In thiS
(4) category Two sites were vandalized In 1989 but I cannot tie
(5) It directly to the Exxon Valdez all spill In terms of people
(6) Q All right Let s talk sites Which are not srtes I think
(7) we have a Itstlng and we II put on the Barco You said 22
(B) sItes? Joel could you turn on the magic wand over at counsel
(9) table Jeff Will zap DX14054-B

(10) A Some magic IS slower than others
(11) Q VOila okay Hard to read but what s thiS list?
(12) A This IS a Itst of the sites I Included In Type I These
(13) are sites that are claimed by Port - well whatever Port
(14) Graham Corporation Below that was Engltsh Bay and so on
(15) okay In the left hand column In the middle are the common
(16) names of the sites and In the nght-hand I have Inserted the
(17) amount of dollars for Which Plwntlffs are claiming damages
(IB) Q Total amount IS close to $5 million?
(19) A Yes four nine zero two
(20) Q Let s have you explain to the Jury why you put vanous
(21) sites In thiS category and let s take as an example LrttJe
(22) Bay
(23) A All right
(24) Q I know we don t have a photograph of little Bay but the
(25) dIagram - why It IS that you view little Bay as a site which

Vol 48 7712
(1) IS not a site
(2) A Lrttle Bay Chenega Corporation IS asking for $196 000
(3) little Bay IS a claSSIC site of IntertJdaJ zone artJfacts
(4) alone all right In LrttJe Bay the sea level has risen to
(5) the pOint where the only information we have of archaeological
(6) materials In that are all scattered In the Intertidal zone
(7) The fieldwork that I have reviewed the notes from and so forth
(B) do not indicate the presence of any Intact archaeological
(9) depOSits atthat location So that all that s left IS a

(10) scatter of stone artJfacts In the IntertJdal zone as a result
(11) of thiS erosion Not denying that a sIte may once have been
(12) there okay but In thiS partJcular locatron the only eVidence
(13) that we have no eVidence of upland sites no eVIdence on the
(14) beach all we have IS a scatter of artrfacts
(15) Q Why IS that not Important If there S some artJfacts on the
(16) intertidal zone?
(17) A Well If you use the Plalntrffs defimtron of site
(1 B) clearly there s a Site there But there ISn t much to
(19) Investigate If all you have Is - IS a scatter of stone tools
(20) In the IntertJdal zone and there also Isn t much to
(21) Investigate If they were all picked up cleaned washed
(22) processed and sent to the museum In Fairbanks Which Is what
(23) happened to these
(24) Q Short Arm shipwreck IS that on your list?
(25) A Yes It IS

Vol 48-7713
(1) Q If Jeff Will zap our map
(2) A Down here Chugach sIte for $89 000
(3) Q Show us where that IS on the map and we II put up
(4) DX1OO30-B?
(5) A Short Arm shipwreck Is up here on Kmght Island
(6) Q All nght and we have a photograph of the shipwreck Is
(7) that It?
(B) A It s upSide down but It Is
(g) Q First I have to read the number that s Why It s upSide

(10) down It s DX14034-A 43 Now why IS thiS not a sIte why Is
(11) thiS Is site that s not a sIte? I see an artIfact lying nght
(12) on the shore
(13) A There certainly Is an artIfact on the beach
(14) Q What are we looking at here?
(15) A ThiS IS actually a misnomer This IS actually Short Arm
(16) ship part All there IS at th,s location IS this part of a
(17) hull Inverted so on of a - of a boat that floated In on the
(1B) tide all nght There Is absolutely nothing about this
(1g) partJcular location the surrounchng charactenstrc anything
(20) or the boat Itself or the boat part Itself that Indicates
(21) that It I; assoclated with anything at that location all
(22) nght It Simply floated In here It could have floated In
(23) there It could have floated In someplace else It could have
(24) floated In almost a number of drfferent places It happens to
(25) have floated In here
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Vol 48 7714
(1) Well why IS that Important? Well It s very Important
(2) because there - rt also Impltes very clearly that there s no
(3) eVidence that the ship wrecked here There s no eVidence that
(4) rt made an Impact here of any sort that It spilled rts cargo
(5) or anything like that rt s JUst a thing that floated In
(6) Okay Consequently there Isn t any rationale for studying
(7) thiS location As a matter of fact I don t know of anybody
(8) who s ever been out there recently It may have floated out
(9) All nght? And so the concern here IS that I don t know how

(10) one would meamngfully spend whatever rt was $96000 or
(11) somethIng like that at that particular location That would
(12) erther do one of two things would remedy on some sort of
(13) damage or would be worthwhile In terms of Investigation
(14) Now I assure you that given that sort of money an
(15) archaeologist could go and investigate the adjacent area look
(16) around the beach and find something to spend It on all nght
(17) but rt wouldn't have anything to relate to thiS artIfact that
(18) floated In and rt wouldn t have anything related to the 011

(19) spill
(20) a If a storm came up and heavy seas blew thiS back out would
(21) the Short Arm shipwreck cease being a sIte under Plaintiffs
(22) definition?
(23) A It certainly would except rt might make a srte someplace
(24) else under PlaintIffs definltfon
(25) a Badger Cove where Is Badger Cove? We re gOing to put up
a

Vol 48 7715
(1) map of the Gulf which Is-
(2) A Right down here
(3) a Let met put rt In the record 14014-A yeah IS the map
(4) you re looking at I neglected - oh I did read that In Is
(5) thiS a photograph of Badger Cove?
(6) A Badger cove Island
(7) Q Okay thiS IS DX14034 A 1 Pretty spot Why IS thiS a
(8) spot srte that s not a sIte
(9) A Well thiS IS a srte that If we had any good eVidence might

(10) be but we don t The records for thiS location the field
(11) notes and so forth talk about pOSSible depressions on the top
(12) surface up here they talk about pOSSible houseprts that s an
(13) Interpretat/on of what these depreSSions mIght be
(14) a What s a houseprt?
(15) A I m sorry many of the houses out here are semi
(16) subterranean people dig a foundation kind of thing and bUild a
(17) house In the hole kind of all nght and they at least have a
(18) depreSSion that when the house collapses falfsln when people
(19) abandon It rt leaves a little depreSSion
(20) a Why Is that valuable?
(21) A It San indicator It s the sort of thing you would look
(22) for and a reasonable thing you look at You walk along find a
(23) flat spot see a depreSSion and say well thIS could be a
(24) house
(25) a Why /s that slgmflcant from an archaeological standpOint?

Vol 48 7716
(1) A With these sorts of indicators we ve seen rock In the
(2) Intertidal zone that s sometimes an indicator We ve seen
(3) sometimes Simply the location IS Important It s POints of
(4) land It s flat lYing near a salmon stream all types of
(5) envIronmental indicators DepreSSions are Simply one
(6) a I Interrupted you You re saying thiS was - why do we not
(7) think Badger Cove IS a sIte?
(8) A For several reasons one IS that that s the only brt of
(9) eVIdence we had Somebody went there crawled up on top of

It
(10) wrthout fmd Ing anything around rt all nght crawled up on
(11) top and said boy there are depresSions here these are
(12) probably houseplts Well probably doesn t buy rt In the way
(13) In which we approach the data all nght I mean rt could be
(14) probably almost anything But probably houseprts doesn t
(15) make rt a houseprt all nght
(16) So my qUibble here rt s not Simply a semantic drfference
(17) IS that the location of cultural resources here has not been
(18) proved all nght
(19) Q If In fact we assume that those are houseprts and there
(20) may be valuable resources buned there and If we assume that
(21) there was some OIling along the shore would thiS become a
Type
(22) II?
(23) A It would It s unaffected by all we have no indlcatlon by
(24) anyone that there s been any vandalism any 011 spill Impact
(25) here and the all ever got up there or whatever It IS very -

Vol 48 -7717
(1) thiS Is what ten feet This is a long ways away from any all
(2) at that location
(3) a Port Graham I believe Is seeking $1 3 million for thiS
(4) srte Wouldn t you like to have $1 3 million to Investigate
(5) Badger Cove Island?
(6) A Well I m not sure We could perhaps spend a couple
(7) thousand and see If there s anything really there but I m not
(8) sure we have any eVidence we should spend all that money
(9) would also POint out to you that depressions of thIS sort In I

(10) guess I can t say In treed areas because It looks like there s
(11) been a lot of logging up here but In areas where there are
(12) trees and so forth the most common cause of depreSSions IS
(13) when trees get blown down and the roots drag up dirt and so
on
(14) so forth I m not saYing that s what thiS IS that would be
(15) Just as bad as probably saying thiS Is a houseplt but I m
(16) saYing there are a lot of reasons you can get depreSSions
(17) houseprt is one of them
(18) Q Let s talk about one more flat type srte Flat Island and
(19) I don t believe we have a-
(20) A Flat Island
(21) Q That s an English Bay site as well Joel I m gOing to need
(22) the Elmo because we don t have a photograph of that Let me
(23) center It and blow It up Why do they call It Flat Island?
(24) A I think It s because rt s flat
(25) Q What are we looking at?

Page 7714 to Page 7717 907-258-7100 MIDNIGHT SUN COURT REPORTERS

c-;
I
I
I



-
STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 :o.IAX(39)

I I
'--

I

I I

I I

I I
~

I
I
J-.J

: I
I

J

L-

l~

I I

I

I
I

---J

I I
I

Vol 48 7718
(1) A Well I shouldn t say It qUite thiS way but you can t see
(2) this but there are some SUSpICIOUS depressions on the surface
(3) of this Island but It s - the archaeologist who went there
(4) noted that there were SUSpICIOUS depreSSions and several

people
(5) have flown over It and also said that there were SUSpiCIOUS
(6) depreSSions But once again we don t have any direct

eVidence
(7) that any archaeological resources eXist at thiS site And
(8) Simply calling It a SUSpICIOUS depression IS you know It s
(9) Simply not enough And so I would regard this as Type I It S

(10) not a proven archaeological site There Sno data that
(11) suggests that It IS except someone S interpretation that an
(12) Irregularrty In the surface indicates the presence of cultural
(13) resources
(14) Q Again assuming that there IS something up there any
(15) potential Impact from all?
(16) A No The site IS - these are steep Sided walls and I don t
(17) know how far away that IS from the - from the all In the
(18) intertidal zone but It 5 qUite a distance
(19) Q If we assume there IS something there you would claSSify
(20) It as a Type II site which was not threatened by the all?
(21) A Certainly and - and It 5 not unusual for people to go out
(22) and do further research and find out that these things actually
(23) are sites I m not saYing that thiS IS deflmtely not I am
(24) saYing It Snot proved we don t know all nght and I m not
(25) gOing to guess that It IS to the tune of however much money

Vol 48 7719
(1) he s asking for
(2) Q You were here when Dr Lobdell testrtied He agrees With
(3) you that no Impact from the Exxon Valdez all spill?
(4) A Yes Both - both he and Dr Johnson In their testimony
(5) said that there was no Impact for these sites from the 011

(6) spill
(7) Q Let 5 go to Type" Let me take thiS down
(8) You have a list of the Type II sites which Jeff IS gOing to
(9) zap up on the Barco I m sorry IS that on the Barco or do we

(10) have a hard board?
(11) JEFF No ItsontheBarco
(12) MR DIAMOND It 5 on the Barco okay
(13) BY MR DIAMOND
(14) Q ThiS IS DX14043A Remind us again Type" Sites differ
(15) from-
(16) A These are - these are clearly demonstrated archaeological
(17) sites With Intact archaeological depOSits where the context
(18) could be Investigated all nght There are - there are 22 -
(19) there are 18 and they add up to $19 million
(20) Q Two-thirds of the damages that Plaintiffs are seeking?
(21) A Two-thirds
(22) Q I think I may have mlsspoke ThiS IS DX14054B You want
(23) to give us some examples of Type II sites?
(24) A What do we have? Disk Island
(25) a Disk Island ThiS is a photograph DX14034A 9

Vol 48 7720
(1) A Disk Island IS a Chugach Alaska site They are asking for
(2) III get the number right $711 000
(3) a Jeff you want to put up the map and Dr Dakin lUst
(4) anent US where are we looking here?
(5) A It s down here
(6) Q Above Kmght Island -
(7) A It s a little Island between Kmght Island and Eleanor IS
(8) It? No Ingot
(9) Q Tell us about thiS site

(10) A Disk Island IS a - the cave here and It s a IrttJe hard
(11) to see but It s In the - thiS IS a vertical place all nght
(12) and It s back In kind of a crack between the forest floor and
(13) IS on and the - In thiS area here So these - you can walk
(14) back In here all nght and-
(15) Q Been there?
(16) A Yeah there are other larger openings
(17) a Have you been to thIS place?
(18) A Yes I have And these are rocks that have fallen off of
(19) the edge and so on Okay So Disk Island IS an Intact cave
(20) With cultural depOSits The surface has been churned a little
(21) bit or scuffed up by otters apparently but It IS - It is a
(22) bona fide archaeological site and It 5 the sort of site that
(23) one could reasonably InveStIgate
(24) Q But It s a site that you ve said was not jeopardized at all
(25) by the all spill?

Vol 48-7721
(1) A No It - the eVidence IS very clear This site is
(2) approximately 250 feet In a straJght line distance from the
(3) water from the ~horellne all nght A vertical distance I
(4) would hesitate to guess but It Ssignificant ThIS is a steep
(5) slope So It 5 250 feet away from any sort of/mpact by
(6) oiling There 5 nothing In the records to Indicate that anyone
(7) has ever VISited this In some clandestJned way to mess WIth It
(8) or to vandalize It or anything like that There s no
(g) Indication that - that all - OIling ever got up there In any

(10) way shape or form whatsoever It Is - It Is pnstlne In the
(11) same way - same condruon It was In 19sa
(12) Q Chugach Alaska IS seeking what $711 OOO?
(13) A That 5 correct And once again one could spend that kmd
(14) of money investigating thiS slte-
(15) MR PETUMENOS Perhapsthewrtnesscouldwaftfora
(16) question
(17) A I m sorry
(18) BY MR DIAMOND
(lg) Q Do you see any connectJon that would JustIfy ~pendlng

(20) $711 000 of Exxon 5 money to Investigate the ~lte?

(21) A No I do not
(22) Q Panhat Point that s another example of a Type II site?
(23) A Yes It Is
(24) Q Let Sgo to the map and anent us DX10030B
(25) A Panhat POint IS down here
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(1) Q We got It already You brought with you a photograph of
(2) Panhat Point?
(3) A Anchorage Island yes
(4) Q ThiS IS DX14034B 29 Okay why did you dassrfy thiS as a
(5) Type II site?
(6) A Well again thiS IS a bona fide archaeological site with
(7J Intact - Intact archaeological deposits worthy of
(8) Investigation of the archaeological context In the upland
(9) These are fairly large bedrock outcrops You can see some

(10) remnants here wrth a very dear deposit on the - on the top of
(11) them and a site that raIsed In 1964 In the 1964 earthquake
(12) raising these deposits even further above the level of the sea
(13) Q What are the deposits there?
(14) A They re approximately two feet thick of cultural deposits
(15) Indudlng charcoal and shell and bone and stone artifacts of
(16) vanous types and so on located extensIvely on the top of
(17) thiS and a little bit more over here but not that much
(18) Q In the trees?
(19) AYes Inundemeaththetrees
(20) Q How do you know thiS?
(21) A I was there In 1991 and I was there In 1993
(22) Q This was a shoreline that received some Oil?
(23) A There was light OIling at - or light to moderate In thiS
(24) portion of beach here The only artifacts In this beach are 
(25) that I know of are a few scattered pieces of stone over here

Vol 48 - TlZ3
(1) and a few pieces of rock fire crack rock over near this
(2) particular tree But those are probably from the penod before
(3) 1964 all nght and eroded a considerable long time ago
(4) Q O,d the spill In your judgment have any effect on the
(5) Intact archaeological deposits up In the tree line?
(6) A No there s no - no Indication of any sort of damage or
(7J vIsitation or oiling or anything of the Intact cultural
(8) deposits In thiS location
(9) Q Okay How does your analysis of the effects of the spill

(10) on this location dtfferfrom Dr Johnson s?
(11) A Well Dr Johnson Indudes the beach area In her definition
(12) of site and then says that the site Is oiled
(13) Q You disagree?
(14) A I disagree
(15) Q Northwestern Lagoon do you know that one7
(16) A Yes I do
(17) Qlsthatlt?
(18) A Itls
(19) Q DX12084A 4 What are we looking at In thiS photograph?
(20) A This IS a photograph of Northwest - of the site called
(21) Northwestern Lagoon Northwestern Lagoon IS actually the
(22) the early part of Northwestern Fjord which extends way up In
(23) here So Northwestern Lagoon Is this area of water back here
(24) but thiS IS called the Northwestern Lagoon site -
(25) Q What s on Northwestern Lagoon?
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(1) A There are a senes of - of pits and depreSSions that were
(2) Identtfied as many as 15 years ago If I remember correctly
(3) and have been Investigated by the National Park Service ThiS
(4) again IS In a national park They did investigations here as
(5) recently as 1993 and It s very dear that there are Intact
(6) archaeologIcal deposits at thiS locatIOn In thIS area on - and
(7J gOing back a little bit further below us here on the end of
(8) thiS nicely stable cuspate - sprt I guess IS what It s
(9) called Anyway It s a spit of land

(10) Q Why - are you of the opinion thiS IS a true archaeological
(11) site by the way?
(12) A Yes It s an archaeological site
(13) Q Why do you say It s not Impacted by the all spill?
(14) A No one has ever suggested there was vandalism here No
one
(15) has ever suggested there was any sort of OIling here Matter
(16) of fact the beach was not Oiled was not deaned and was not
(17) SCAT d because It IS just - It has Simply never been shown to
(1 B) have allan It and so you have thIS site which Sits out there
(19) In pnnClpally the same condrtJon that It was In 1988 IS being
(20) Investigated by the National Park Service because they
continue
(21) to have an Interest In It It s one of the larger locations of
(22) human occupation In the park and It s one for which I can find
(23) no eVidence of harm
(24) Q Port Graham Is seeking seven and a half million dollars
(25) though?

Vol 48 - T725
(1) A This Is the largest claim In the case In terms of
(2) archaeological deposits
(3) Q Was thiS the locatIon at which Dr Johnson admitted that
(4) she had made a mIstake In determining that It was Oiled and In
(5) fact admItted It wasn t?
(6) A Yes I believe she thought at one POint that thiS was
(7J Oiled
(8) Q And you were present when Dr Lobdell testifIed about thIS
(9) site?

(10) A Yes I was
(11) Q What did he tell us?
(12) A He said he dId not know of any all spill Impact to thIS
(13) site
(14) Q Let s do a couple of more of these and we II talk about
(15) your Type III sites DogfIsh Bay are you familiar wlth that
(16) site?
(17) A Yes I am
(1 B) Q Is that It?
(19) AUm hum
(20) Q You hold It I m going to take this down so we don t have
(21) a crash Let me read the number for the record
(22) A Oh I m sorry
(23) Q III do It from my notes This Is DX14034A 10 What are
(24) we looking at?
(25) A ThIS IS - DogfIsh Bay IS way out here

Page 7722 to PlIIge 7725 907-25B-7100 MIDNIGHT SUN COURT REPORTERS



BSA STATE TRIAL TRANSCRIPT 8-31-94 VOLUME 48 )(MAX(41)

1
I I

I
I i
~

I

J

Vol 48 T726
(1) a That San English Bay claim?
(2) A Yes It IS A=rdlng to the notes that I reviewed and
(3) haVing looked at thiS location the kind of view you have here
(4) from the air the archaeological depOSits I believe to be
(5) confined to the area In under the trees There are hlstonc
(6) and maybe even some modern but It certainly hasn t had so

much
[7) use recently so there are hlstonc records artifacts under
(B) there metal bowls things of that nature So the site seems
(9) to be confined to thiS particular area And as you can see

(10) It SqUite distant from - from anything that s intertidal or
(11) wet or whatever I don t think there s any indication that
(12) any Oiling any vandalism or any harm from the Exxon Valdez
(13) all spill or cleanup came to thiS site
(14) a What type of OIling was there?
(15) A There was very light There was not a lot of Oiling out In

(16) that area I m not sure -I m not even sure how much there
(17] was
(1 B) a Is there any eVidence In the record of any Impact on the
(19) archaeological - Intact archaeological resources that you ve
(20) Just pOinted out by clean up workers or clean up activity?
(21) A No there s no indication of harm to thiS archaeological
(22) resource There s stili archaeological potential In thiS
(23) particular area and I don t believe that either Dr Lobdell or
(24) Dr Johnson Indicated that harm had come to the site as a
(25) result of the 011 spill

(1)

(2)

(3)

(4)

(5)

(6)

[7)

(B)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(1B)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 48 7728
a What s InterestJng about thiS sIte from an archaeological

standpOint?
A From an archaeological POint of view It IS quite

remarkable This IS a - a tree whose roots are out here 10
the Intertidal zone It SlIght colored granite here as you
might Interpret that ThiS area dropped In the 1964
earthquake so It dropped trees and other sorts of thmgs that
were once on the land down Into the intertidal zone where they
died and so on What s interesting to me archaeologlcally
IS thiS light-colored area through here which has not been
colOnized by lichens or anything else to make them darker
like some of thiS other rock smce 1964 So you can really see
where the depOSits were 10 1964 before the - before the land
dropped
And so my belief IS In Interpreting thiS and haVing been

there and looked at the artifact dlstnbUtlon that the
artifacts that you see In here where we found a large number
of artrfacts In the mtertldal zone came from thiS little
shelf that has not yet been recolored and so on Matter of
fact you can stili see some remnants These are some
salt tolerant grasses up here some remnants of that former
SOil tn thiS particular location
It s interesting a lot of artJfacts get ktnd of spread
throughout the IntertIdal zone as a result of the erosion
They were however not Impacted Significantly from ollmg

I I

I I

I

IJ

)
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(1) a Okay How about vandalism has there been any vandalism
(2) here?
(3) A No
(4) a This IS a $1 8 million claim?
(5) A I believe that s the case
(6) a Let S do finally McArthur Pass Show us where McArthur
(7) Pass IS In the middle?
(B) A McArthur Pass IS nght here
(9) a I m gOing to show the JUry DX16242 Recognize that to be a

(10) photograph of McArthur Pass?
(11) A It Is McArthur Pass
(12) a Have you ever been there?
(13) A I was there In 1991 and then I flew over It again thiS last
(14) spnng
(15) a What did you do there In 1991?
(16) A We dug some test Sites some holes In the uplands to see If
(17] all had - had penetrated Into them
(lB) a The Jury might remember thiS as the site that was
(19) purposefully left untreated in 1989-
(20) A That s correct It was
(21) a - because of archaeological senSitivities Tell us where
(22) the archaeological depOSIts are
(23) A There are - the archaeological - the Impact to _
(24) archaeological depOSits which compnse the site are In thIS
(25) area up here all along almost every place you see

Vol 48-n29
(1) You can stili see some little all spatters In some locations
(2) here and there were some artifacts that got 011 on them
(3) Again they re stone artifacts and unaffected
(4) a Is thiS 10 the Kenai Fjords National Park?
(5) A Yes It IS The site was Intentionally Investigated 10

(6) 1989 with the comblOatlon of Exxon InvestJgatmg the Intertidal
[7) zone and the Park Service and Fish & WIldlife and WIth the
(B) assistance of Chugach Alaska Corporatlon actually
(9) Investlgatlng some areas of the uplands So there s a lot

(10) known about thIS site
(11) a Port Graham did we sayar English Bay?
(12) A I don t remember It s an English Bay site
(13) a You can see that there was some artrfacts scattered In the
(1<4) mtertldal zone that may have been or was 10 fact Oiled
(15) Shouldn't English Bay get $850 000 forthat7
(16) A Basad on the - on the concept that the all created some
(17] sort of harm to these artifacts I suppose one has - one could
(1B) make a case but the problem Is that from an archaeological
(19) POint of view there Is no harm to them The artJfacts In
(20) pomt of fact have been picked up They ve been picked up in
(21) part because they were - the study was performed by the Park
(22) Service Natlonal Park Service Fish & Wildlife Service and so
(23) on They collected a lot of artifacts from this Those
(24) artifacts and the Exxon artifacts have been curated collected
(25) cleaned and so on There really Isn t anything further to do
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(1) with them okay The nature of these kinds of finds which are
(2) out here In the Intertidal zone and are disassoCIated IS the
(3) fact that they re strayed they re out of context there IS
(4) very little to do to them and no archaeologist such as
(5) DeLaguna for example would Include them along WIth the kind
(6) of analySIS that you could do from the very rich context that
[7) you want to Investigate In the uplands there Okay so there
(8) really Isn t a lot to be done With them and there really Isn t
(9) a lot of baSIS for harm

(10) Q Were the artIfacts that were scattered harmed by being
(11) Oiled?
(12) A No They ve been - they were picked up and cleaned
(13) Those that were found that hadn t already been washed away
by
(14) the tides and storms were picked up and curated
(15) Q And finally what about OIling of the Intact archaeological
(16) depOSits dldn t there -
(17) AThere s no Indication of any OIling to these deposrts
(18) whatsoever No one has ever suggested that all got up here
(19) Into the uplands No one has ever suggested that the uplands
(20) have be vandalized or otherwise harmed by the spill or rts
(21) cleanup
(22) Q And Incidentally the artifacts that were collected from
(23) the intertidal zone IS that state land?
(24) A That IS not an area In whIch I have expertIse In terms of
(25) knOWing who owns what but I was told that thiS area thiS land

Vol 48 7731
(1) down here -
(2) MR PETUMENOS Your Honor III object to the
(3) testimony
(4) THE COURT Sustained
(5) MR DIAMOND And I Will WIthdraw the question
(6) THE COURT Sustained
[7) MR PETUMENOS Good
(8) BY MR DIAMOND
(9) Q Type 111-

(10) THECOURT HowlongtsTypelllgolngtotake
(11) counsel?
(12) MR DIAMOND I d really hoped to get through these
(13) THE COURT Doesn t look like It
(14) MR PETUMENOS QUite a few pages there
(15) MR DIAMOND I think we have probably another 15 20
(16) minutes to go
(17) THE COURT We II break for the day See you tomorrow
(18) at 830 Don t talk about the case With anybody Including
(19) your fellow jurors Don t form or express any opinion on It
(20) until It s submitted to you for deliberation
(21) (Jury out at 125 pm)
(22) THE COURT All right counsel any1hlng to take up on
(23) the record?
(24) MR PETUMENOS Yes JUdge 1want the Court to be
(25) aware that I did not object but once In the entire direct
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(1) examination of the expert for the first time In the history of
(2) the case and I have nothing to take up thiS afternoon
(3) THE COURT I have an award to give you at the end of
(4) the case counsel
(5) MR DIAMOND Was that a credit
(6) THE COURT Don t forget there s 15 minutes more to
(7) go
(8) MR DIAMOND lassumethatwasacompllmenttothe
(9) examiner

(10) MR PETUMENOS There were times when you dldn t have
(11) to examine he Just did It for you
(12) THE COURT Where are we?
(13) MR STOLL Your Honor the only thmg -I JUst
(14) thought we d diSCUSS bnefly - we don t-It s no big deal
(15) but the schedule from now on -
(16) THE COURT Yeah I wanted to do that
(17) MR STOLL Partlcularfy With respect to the JUry
(18) Instructions and all that I ve talked to Mr Oppenheimer
(19) about that and he thinks that they WIll not have theirs
(20) completed until probably Fnday We II exchange on Fnday
and
(21) work through the - you know weekend Mr Oppenheimer and 1

(22) WIll and then hopefUlly the ones that we disagree on we Will
(23) submit to Your Honor on Tuesday
(24) THE COURT All rfght
(25) MR STOLL Buttheschedule as It looks now It
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(1) looks lIke we Will not be able to put on any - or many If
(2) any rebuttal WItnesses tomorrow So we II start on -
(3) probably on Friday go till Tuesday which IS when Mr Seldm
(4) IS available anyhow So that sort of works out but - so
(5) what we could do In terms of thiS schedule Is -Is we could
(6) argue the Instructions Tuesday afternoon perhaps
[7) THE COURT We re gOing to take the full day forthe
(8) Instructions counsel
(9) MR STOLL Pardon me?

(10) THE COURT We re going to take a full day
(11) MR STOLL On instructions?
(12) THE COURT Yes and we re gomg to take enough time
(13) to do these mstructlons give you time to prepare your final
(14) arguments
(15) MR STOLL Fine
(Hi) THE COURT Which means I think that If I do It In a
(17) day the next day we Will probably take 011
(18) MR STOLL Okay so If that s -If that s the
(19) program then we would do the mstructlons on - just as an
(20) example If we finIshed our rebuttal case and they did not have
(21) a surrebuttal case we would do the Instructions on Wednesday
(22) take 011 Friday and then - excuse me Thursday and then close
(23) on Friday?
(24) THE COURT Probably
(25) MR STOLL All right The other matter I would
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raise which we don t have to argue now but they submitted a
proposed protocol for handling exhibits
THE COURT I saw It counsel
MR STOLL And we don t agree With It
THE COURT There s substantial problems With the
protocol but I don t want to diSCUSS It now either
MR STOLL That s fine I JUst want -If they were
gOing to do anything like that to prepare all this IS
rather than go through the normal procedure -
THE COURT The clerk IS preparing no more than 50
pages In rebuttal to that protocol so she s been limited to 50
pages but she has some definite cmlClsm and-
MR STOLL I m glad It wasn t my suggestion Your
Honor I m sure whatever the clerk says IS jUst fine
THE COURT Don t be so sure counsel She might
change her mind
MR STO LL Anyhow I don t think there s anything
THE COURT Okay
MR OPPENHEIMER Your Honor 1-
THE COURT I stili don t understand though
Who s - how many more witnesses do we have for the defense?
MR DIAMOND We have one more live WItness after
Dr Dekln
THE COURT Who IS that?
MR DIAMOND Otto Hamson

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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If It was Intended to have told us what the order IS doesn t
work for that purpose
We re also In possession of Illegible exhibits for all but

four of Dr Peterson s numerous eXhibits We lUst can t - we
can t read them We have been told - we ve asked repeatedly
for legible copies We re told there s a logistical problem
they re coming from I m not quite sure Montana I assume
Dr Peterson IS In Montana but In any event we re In no
posltson to prOVide cross exhibits at B 30 tomorrow If we get
a list that IS deflnltsve as to order and If we get
Dr Peterson s eXhibits by mid afternoon seems to me we could
be In a position by tomorrow evening to prOVide our cross
deSignations
Mr Stoll and I were talking about that before I came up to

the podium here I hope for all that s an acceptable
stlpulatson If It s not we need that relief
MR STOLL Well Your Honor In the first place with
respect to Dr Peterson In the - from the beginning we have
told them that Dr Peterson had to testify on Fnday I don t
know what the problem IS on thiS legibility of these - of some
partscular eXhibits This IS the first frankly I d heard
about that Maybe they ve communicated WIth someone In my
office or something about It I WIll find out about that If
they do not have legible COPies of some exhibits they may not
be able to respond to those particular Items but I think that

r f

L

I I

I

f I
I

I
f I
~J

Vol 48 n35
(1) THE COURT Oh okay
(2) MR DIAMOND I think between - or only
(3) cross examination of thiS witness and the three Videotaped
(4) depOSItions we have scheduled for tomorrow and Mr Hamson
(5) that probably Will consume the entirety of tomorrow
(6) THE COURT So Friday the rebuttal case goes on?
(7) Yes?
(8) MR STOLL Yes
(9) MR OPPENHEIMER Your Honor the other procedural

(10) matter Is that we don t yet have a deflnltsve list of order of
(11) WItnesses and we are missing legible - or actually missing
(12) eXhibits on -
(13) THE COURT Is thiS the subject we ve been diSCUSSing
(14) two for two days?
(15) MR OPPENHEIMER No In fact thiS IS a new and
(16) novel aspect of It which hopefully we can resolve because I
(17) actually have a speCifiC request for relief Our
(18) cross-examination deSignations would be due at B 30 tomorrow
(19) morning ThiS IS for eXhibits and there S- we - we re not
(20) In a POSition to do that We have an old list which was at
(21) the tsme It was given to us represented to be the order but a
(22) number of things have happened Since then including
conference
(23) In chambers yesterday and there s a scheduling problem
because
(24) Dr Peterson apparently has to testify on Friday and so If you
(25) take those things Into conSideration the - the old list even
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(1) to anything else we ve always said Dr Peterson had to testify
(2) thiS Friday because he came out from North Carolina and we
(3) would antsClpate putting him on on Fnday and so I would say
(4) that they on anything else other than If there s a partscular
(5) problem With some speCIfic eXhibits that they would need to
(6) prOVide us With cross-examlnatson exhibits
(7) Similarly -
(8) THE COURT What do you mean by anything else?
(9) MR STOLL Well I don t know what else They re

(10) talking apparently about a few eXhibits that were designated
(11) for Dr Peterson as opposed to other exhibits that were -
(12) MR OPPENHEIMER I can clanty Your Honor We-
(13) With the exceptson of four exhibits for Dr Pete~n we either
(14) are missing or have fIIeglble copies of all of the remaining
(15) That Is to say we have nothing other than the four from the
(16) full set
(17) As to all the of the other witnesses the problem we have
(18) Is that In terms of determining who would actually be up
(19) tomorrow other than Dr Peterson - pardon me on Fnday other
(20) than Dr Peterson who has been IdentIfied as somebody who
had
(21) to testify on Friday we don t know where the list~nds rlght
(22) now That s why there 6 no way to comply WIth tomorrow at
(23) B 30
(24) MR STOLL I disagree with that Your Honor because
(25) Mr Shackelton who IS the number one person on the Jist was
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(1) gOing to testrfy tomorrow Unttl about halfway through thiS
(2) morning I thought there was a POSSibility that he would stili
(3) testrfy tomorrow So actually they should have given us the
(4) cross examination documents on Shackelton this morning

which
(5) they dldn t do
(6) With respect to - there s a number of witnesses here Mr
[7) Robertson who IS the next listed witness was supposed to be
(8) called for tomorrow morning They should have given us the
(9) exhibits on him today We dldn t receive anything on him - I

(10) mean last night They were telling us that they were going to
(11) ftnlsh today So they should have anttClpated that these
(12) Witnesses were gOing to go on If there s anyone - I would
(13) agree with them If there was anyone that was gOing to go on
(14) Tuesday that was not gOing to go Fnday but every one of the
(15) other wItnesses was gOing to go either tomorrow or Fnday So
(16) there s no reason why they should not be In a POSition to
(17) produce the cross-examinatIon documents
(18) THE COURT Except that your exhibIts are Illegible
(19) MR STOLL No I m saYing with the exception of thiS
(20) one group of exhibIts for Dr Peterson Other than that 
(21) THE COURT Thats not what I heard from counsel
(22) MR OPPENHEIMER There are missing exhibIts from
(23) other wItnesses The Illegible ones are limIted to
(24) Dr Peterson but there are two other problems with what
(25) counsel s saying One IS that you II recall unttl yesterday

(1)

(2)

(3)

(4)

(5)

(6)

[7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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sampling exhibIts there s gOing to be some thought some
conSiderable thought - It s not something we can produce our
exhibIts overnight
THE COURT All nght So - so with regard to -If
you get legible copies of Peterson s exhIbIts by 4 00 you can
certainly deSignate Peterson by 8 30
MR OPPENHEIMER In the morning?
THE COURT Yeah
MR OPPENHEIMER Your Honor I don't think that s

pOSSible because I don t think the exhibIts can be actually
created -
THE COURT I think It s possible counsel You tell
me - If you don t do It by 8 30 you re gomg to have to tell
me why And with regard to Shackelton IS there a leglbllrty
problem here?
MR STOLL No
THE COURT Is there any other problem?
MR OPPENHEIMER Other than that untll yesterday he
wasn t deflnrtlvely on the list
MR STOLL He s always been on the list
THE COURT Doesn t make any difference The qUes!lon

IS can you prepare and the answer my answer to you IS yes
you can So designate him by 8 30
Now with regard to any other witness on the rebuttal

Witness list you don t have to - what time did you want to

Vol 48 T739
(1) there was no - there was no pared down list Yesterday was
(2) the pared down list
(3) MR STOLL That s not true
(4) MR OPPENHEIMER That IS true and the other thing
(5) we JUst received while I was srttlng here In court what I
(6) understand to be from my office the pared down exhibit list
(7) that was discussed yesterday So we - we JUst haven't had
(8) matenals to respond to these people for -
(9) THE COURT Let me tell you you re gOing to have to

(10) solve thiS problem yourselves As far as Peterson IS
(11) concerned when are they gOing to get the legible exhibIts?
(12) MR STOLL I dldn t even know there was a problem
(13) Your Honor unttl he JUst mentioned It to the Court
(14) THE COURT You have to get them legible exhibIts by
(15) 4 00 or thiS rule - or what I m gOing to do now Is not In

(16) effect And then they have to - they have to give you
(17) their - their cross examination exhibits by 8 00 Regard to
(18) Shackelton-
(1 g) MR OPPENHEIMER I m sorry by 800 tomorrow night?
(20) THE COURT Tonight
(21) MR OPPENHEIMER No Your Honor they re not due
(22) until 8 30 tomorrow morning Your Honor these are highly
(23) technical exhibits
(24) THE COURT I don t see the problem
(25) MR OPPENHEIMER They re technical they re random

Vol 48 7741
(1) deSignate the cross examination exhibIts by?
(2) MR OPPENHEIMER At the end of the day tomorrow Your
(3) Honor
(4) THE COURT You gotlt
(5) MR OPPENHEIMER Can 1- can I ask - can I ask
(6) this? I can t Imagme that thiS would make It any more
(7) difficult for Mr Stoll I thmk our greatest problem In terms
(8) of meaningfully complying wrth the schedule really IS
(9) Dr Peterson nght now That Is the really heavy technical

(10) sCIence Issues I would offer a trade here We have a lot of
(11) exhibits for Mr Carlson Mr Carlson may also be up on
(12) Fnday I had the most direct responslbllrty for Mr Carlson
(13) so I have a good handle on whether something can or cannot
be
(14) done overnight I would rather endeavor to comply wrth the
(15) Court s deadline for Mr Carlson s exhibIts and seek extra time
(16) for Dr Peterson s cross because I -In all senousness that
(17) IS a very technical area We need to consult wrth our
(18) technical sCience people We don t even know what we re
(19) consulting about yet and I speak to the heart of the Issue when
(20) I say that I do not beheve It s feaSible for us espeCIally on
(21) that witness to be able to address those Issues
(22) THE COURT I hear you-
(23) MR STOLL Can I ease up on thiS Your Honor?
(24) THE COURT Only If you can propose a solution
(25) counsel I don t want any argument
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(I) MR STOLL Yes
(2) MR OPPENHEIMER Thatsanexcellentreasonwhywe
(3) couldn t have compiled They don t show up In that order on
(4) the list I understand you re changing the order
(5) MR STOLL Justamlnute-
(6) THE COURT Counsel If I hear one more Item of
(7) argument out of you you re both gOing out of the courtroom

and
(B) so am I Now do you want to solve thiS problem or do you want
(9) to bicker?

(10) MR OPPENHEIMER The former Your Honor
(11) THE COURT Letsgo ThesolutJon counsel notthe
(12) argument
(13) MR STOLL Your Honor the proposal IS that they gIVe
(14) US Instead of giVing those exhibits today to us they can give
(15) them to us tomorrow morning at 8 30
(16) THE COURT Can you live With that counsel?
(17) MR OPPENHEIMER On those four yes Your Honor
(1 B) THE COU RT Fine See how easy It was counsel?
(19) MR STOLL Thank you
(20) MR OPPENHEIMER Thank you
(21) THE COURT Now IS there anything else?
(22) MR DIAMOND I Justdldn twant you to the lose sight
(23) of the fact that we stili had -
(24) THE COURT Which site Isthat counsel?
(25) MR DIAMOND Mr Oppenheimer IS-
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(1) MR STOLL No I have a solution Idontwantto
(2) argue In fact a minute ago he Just wanted to keep talking
(3) I was gOing to ease up on the 8 30 thing I was gOing to
(4) propose that
(5) THE COURT What you re gOing to give him until
(6) nine?
(7) MR STOLL No Orrglnally I was thinking like 10 30
(B) or 11 00 or something like that
(9) THE COURT That s what I was afraid you would tell

(10) him
(11) MR OPPENHEIMER This IS I think a bet being made
(12) after the horse has come In Your Honor I don t know
(13) MR STOLL No no you want to continue to argue?
(14) MR OPPENHEIMER No speak speak speak
(15) MR STOLL 1m gOing to give you something You
(16) don t want It don t take It
(17) MR OPPENHEIMER ThiS IS a ranty I m InVltlng
(IB) Mr Stoll to speak
(19) MR STOLL Your Honor what I would suggest I m
(20) gOing to go back to my office as I mentioned several times
(21) dldn t even know about a problem With the legibility -
(22) THE COURT Sure
(23) MR STOLL If Mr Oppenheimer had a problem With
(24) thiS he and I talked about It earlier today He could have
(25) told me

~31-94 VOLUME 48
Vol 48 n44
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Vol 48 n43
(1) THE COURT What s the solution counsel?
(2) MR STOLL The solutlon IS we Will produce legible
(3) copies thiS afternoon They Will have untll noon tomorrow to
(4) prodUce counter deslgnatlons on those The one area that I
(5) also want to take an exceplJon though to the Court IS on
(6) these other - there s some other witnesses very short
(7) witnesses but I would like to know there s a number of them
(B) that I have to put on on Fnday and I would like to know
(9) tomorrow morning If all - they ve always been on the list

(10) they ve always been early on the list and frankly they should
(11) have - If they had any deslgnalJons for them they should have
(12) been to us thiS morning and those -I m lUst gOing to give the
(13) names-
(14) THE COURT No not yet Tell me about that IS that
(15) acceptable to you?
(16) MR OPPENHEIMER Yes Your Honor We can live WIth
(17) that
(IB) THE COURT 1200 1200 all nght
(1 g) MR STOLL Your Honor the other names are Roy
(20) Robertson Toby Cook Mike Goodman and Paula Phelps If
they
(21) have any -I don t know that they Will have any but If they
(22) have any deSignations frankly they should have Ql.ven us those
(23) thiS morning
(24) MR OPPENHEIMER Hold on these are the people who
(25) are gOing on Frrday?

Vol 48-n45
(1) THE COURT Is It a Class 1 site or a Class 2 &Ite or
(2) Class 3?
(3) MR DIAMOND I have a pending directed verdict motion
(4) that hasn t been ruled on yet which I think has gotten sort of
(5) lost In the shuffle
(6) THE COURT It hasn t been ruled on yet I thought
(7) Since nobody said anything about It I thought you were just
(6) let!Jng things go I mean you could have set It any time
(9) MR DIAMOND And It was simply a matter 01 getting

(10) ready for the next day and not haVing any tlme to schedule
(1 I) that We re In the middle of examlnatlon of the archaeology
(12) expert we Intended to call I guess my preference at thiS
(13) pomt IS let s finish It and deal WIth that at thed~ of
(14) eVidence WIth other directed verdicts
(15) THE COURT That s my preference too
(16) MR DIAMOND I just dldn t want you to think we were
(17) abandoning it
(18) THE COURT No
(lg) MR DIAMOND We just don t have time for It.
(20) THE COURT Counsel It s on my desk In a very
(21) prominent position waiting just waiting for you to give me the
(22) Signal to rule If you gave me the ~Ignal to rule now I would
(23) rule now
(24) MR DIAMOND You would?
(25) THE COURT Yes
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(1) MR DIAMOND Then I won t give you the signal now
(Z) THE COURT All nght Anything else bnef?
(3) MR FORTIER Brief? Your Honor could we file a
(4) sur reply before you do anything?
(5) THE COURT Sur reply to what?
(6) MR FORTIER To the motion
m THE COURT A sur reply?
(8) MR FORTIER Yeah Can we do that?
(9) THE COURT You can file anything you want to

(10) counsel as long as It doesn t contain scandalous or
(11) Impertinent matenal
(12) MR CLOUGH The traditional standard
(13) MR FORTIER I don t do that Your Honor
(14) THE COURT Okay Is there anything else? Thank you
(15) very much counsel
(16) MR DIAMOND Thank you Your Honor
(17) THE CLERK. Please rise The court stands In recess
(18) (Recess at 1 44 pm)

Vol 48 7747

Vol 48 7748
(I) EX HI BIT S
(Z) Courts 35 offered
(3) Courts 35 received

Vol 48 7749

7613
7613

(1) INDEX
(2) DEFENDANT S WITNESSES
(3) CROSS EXAMINATION OF JOHN 0 DORCHESTER

JR 7566
(4) BY MR STOLL 7568
(6) REDIRECT EXAMINATION OF JOHN 0 DORCHESTER

JR 7613
m BY MR DIAMOND 7613
(9) RECROSS EXAMINATiON OF JOHN D DORCHESTEFj

JR 7633
(10) BY MR PETUMENOS 7633
(12) RECROSS EXAMINATION OF JOHN D DORCHESTER
JR 7644
(13) BY MR STOLL 7644
(15) DIRECT EXAMINATION OF PATRICK NORMAN
(Read) 7653
(16) BY MR OPPENHEIMER 7653
(16) DIRECT EXAMINATION OF GAIL EVANOFF (Read)
7660
(19) BY MR OPPENHEIMER 7660
(21) DIRECT EXAMINATION OF JOHN JOHNSON (Read)
7662
(22) BY MR OPPENHEIMER 7662
(Z4) DIRECT EXAMINATION OF ALBERT DEKIN JR
7667
(25) BY MR DIAMOND 7666

(1) STATE OF ALASKA)
(2) Reporter s Certrficate
(3) DISTRICT OF ALASKA)
(6) I Joy S Brauer RPR a Registered ProfesSIonal
m Reporter and Notary Public
(8) DO HERBY CERTIFY
(9) That the foregoing transcnpt contains a true and

(10) accurate transcription of my shorthand notes 01 all requested
(11) matters held In the foregOing captioned case
(12) Further that the transcript was prepared by me
(13) or under my direction
(14) DATED thiS day
(15) of 1994
(21) JOY S BRAUER RPR

Notary Pubhc10r Alaska
(22) My CommiSSion Expires 5-10-97
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758524 7604 14 760521
76167, 767712 768013
7699 1, 7703 22, 7705 11,
771710, 11, 7729 9
aren t [6] 7568 24 7572 1,
760310, 768624,7700 16
770217
argue [9]7573 19 76085,
76127 76427, 764825
77336 7734 1, 77422 13
argument [6] 7568 16
7629 18 7692 25 7741 25,
7744 7,12
argumentatIVe [1] 7603 11
arguments [1] 7733 14
Anzona (2) 7631 6, 763216
Arm [4] 771224, 77135, 15,
771421
arranged [2] 7673 23
768317
arrangement [1] 7683 18
art [2J 7591 19,24
article [2] 7672 11 7674 14
articles [1] 767021
artifact [9] 7650 6 7678 7,
76793 7700 1, 2, 7713 11,
13, 7714 17, 7728 16
artifacts [54] 7649 15, 76537,
765525, 7673 14, 22
767820 24, 7680 6 16
768321 768521, 768612
21 24 768712, 14 768918
7691 20, 25, 7692 19 23,
76979 16,19 20 21,23,
7698 17, 7699 18 20 7700 8
7709 1, 77123, 10,
14,15 772215 24,7726 7,
7728 17, 18,23,7729 2 3 13,
17,19,23 24,773010,22
aside [1] 7623 12
asking [10] 7574 11 757813

Concord"""" by Look-&e(48)

75823 759717 7610 1,
764824 25 77122 7719 1,
77201
aspect [2] 7670 4 7735 16
aspects [1] 7669 14
assessed [1] 76724
assessor (1) 7573 12
assigned [2) 7699 2 3
assignment [1] 77071
assignments [1] 7631 13
assistance [1] 7729 8
associate [3] 758720,
7632 17, 7675 20
associated [3] 768618
7705 17 771321
aSSOCIatIng [1] 7632 19
ASSOCiatIOn [3] 7626 24,
76767,8
association [5] 76746
7686 14 20, 7691 24 7697 7
associations [1] 7686 19
Assume [1] 7700 1
assume [9] 7584 25, 7585 6
76192, 16, 771619 20
771819 7732 8, T736 7
assumed [3] 7603 22, 7606 2,
11
assumes [2] 7596 14, 15
assuming [4]7584 24
7606 1, 76198, 771814
assumption {8]7583 11, 14
25,7584 2 7620 1 13
7640 16, 7641 7
assumptions [2] 7582 23
7583 7
assure [1] 7714 14
attach [1] 7667 9
attempt [1] 7659 15
attemptIng (2] 7665 1 7677 4
attempts [1] 7651 12
81tentlon (4) 7568 12, 7684 5,
7693 22, 7694 4
attract (1] 7663 5
attnbuted [2] 7608 19
761812
attnbutes [1] 7708 13
audit [2J 7580 4, 12
audits [1] 7580 18
authored [1] 7688 9
authonty [1] 7638 18
authorized [1] 763715
authonzes [1] 7639 18
authors [1] 76336
automatically [1] 7645 15
autopsies [1] 76733
available [11]7596 21,23
762715, 7641 15, 76423,
768811, 12, 76892,3
7706 8, 7733 4
average [1] 7580 7
averaged [1] 7644 11
award (2) 7612 8 7732 3
aware [3D] 7571 19 25
757215 75802 7588 17,
7589 5 7595 19 7608 9
765321, 7654 5, 9,13, 16,23,
76557 11, 15,21,25, 76567,
11,17 7660 12 766120,
7662 25 7672 21 7679 24
7681 21 7689 12 7731 25
awhile {2] 765825 76673
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Ayakuhk [1] 75724 becomes [3]758516, 76743, body [3] 7581 15, 20, 23

Cooc:otd8nc:e by Lool<-See(49)

buyers [1] 7622 25

-B-
7694 6 bolls [1]7685 14 buying [4] 7623 1,3 22,23
bedrock [2] 768223 7722 9 bona [3]7709 13, 772022,

background [1] 7670 10
behalf [2] 7612 1, 2 77226 -c-

Backscatter [3] 76243, 7, 10
behavior [2] 7684 8 7708 21 bone (1] 7722 15

backscatter [1] 76245
behavIOral [1]7668 25 bones [1]76799 cabin [1] 76977

Badger [7] 7654 12, 771425,
behavIOrs [3] 7686 9, book [23] 764612, 13 14 15 cabinets [1]770515

77155, 6 77167 77175
769118 20 16, 76473 6 14,22,764921 CAC [1]7666 24

bananas [2] 7639 16, 17
behind [15]766824,76692, 25 7650 3 5, 7670 21 CadIZ [2] 7643 13 17

-

bankruptcy [1] 7584 19
767820, 767910 18 76889, 17, 19,20,21, 7689 7 calculatIOns [3] 7630 14

~, bar [5] 7631 25 7645 12 15
7683 11, 22, 7685 6, 22, 24, 8 21 7640 17, 7641 21

I Barco [6]762023,77117,
76862 11, 769118, 76999 books [1]758022 Call [2] 7568 3 761925

I~ I 77199, 11, 12
770211 Borough [17] 7568 11, 13 call [24]756920 75707,

Barrow [6] 767110 14, 15,
belief [2] 7643 11 7728 15 7569 9, 7571 18 7572 24 757424,758725,7589 20,

76726 12, 76748
beheve [48] 7573 1, 11, 757313, 757619 75915 23 7500 24, 7608 18, 7618 18,

bars [1]7622 11
75748, 757625, 757914, 759521, 759721, 760114, , 761924, 762010,76263,12

base [3] 7569 22, 7592 8,
75878,15,7590 2,759217, 7604 4,17, 76209, 767216, 16, 7628 24, 76374, 7662. 5

7690 10
7600 2, 761022, 7614 1,4, 767411 7667 6 7693 9, 7702.12

Based [2] 7665 1, 7729 16
761619, 76172, 76197, borough [2]7569 15, 768416 7703 8,77098 771723

I I
based [18] 7569 17, 18,

7621 23, 7622 4, 7628 23, bothering [1] 7599 11
774512 '

7582 11, 7592 2, 7603 4,
762921, 763018, 763125, bought [3] 7625 16, 7689 8, calling [5]75821, 7609 18,

7604 14, 7618 19, 762124,
7632 4 7634 11, 7636 20, 770515 761623 770318,77188

762324,762512,762712
765021, 7653 11, 7654 20, bound [2]762822 769317 camp [1]7683 6

7632 8, 7636 3 7640 15,
766015,18,7663 25, 7664 2, boundanes [5] 7573 4, 5, 9, camping [1] 7685 16

7668 23, 76964, 7699 3
5,8,12,7665 3,15,19, 764910, 77077 camps [3] 7679 16, 7680 25

770316
766614,20 7703 15,77173 bowls [1]77268 76811

I~~ baseline [3] 7577 25, 7578 4
19,7725 6, 7726 4, 23, box [1]770514 Canada [2] 7670 14, 19

I I 5
77275, 7741 20 Boy [2] 7665 22, 7666 23 cannery [2] 7657 11, 23

I
baSIC [4] 7574 1, 7634 11,

believed [4] 7569 7, 7591 10 boy [1] 771611 capacrty [1] 7671 4

76422 76923
7663 18, 7696 20 BRAUER [1]774921 Cape [5] 7589 24, 7590 15,

I BaSically [5] 7665 25,
Bench [3]757412, 75934,11 Brauer [1]7749 6 761719,761813,76271

7668 25 7669 3 7690 2 11
bench [5] 7574 10 757616, break [5]7645 21, 77021, captIOned [1] 7749 11

baSically [11]7623 14
761015, 7650 24 76512 770324, 7704 9, 7731 17 carbon (11) 7700 23,24,

7640 5 7677 24, 7678 15,
beneficial [1] 7663 19 breath [1] 7630 3 7701 1 2 7 11 13,20 22 24

~, benefrt [3] 7612 13, 7709 21,
I , 76791 7, 769124 769617, Bnef [1]7746 3 career [1] 7632.21

/ 7702 10 13, 14 22 bnef [1] 7746 2 carefully [3] 7673 3, 7698 21

BaSin [1J 759923
berm [1J 7702 11 bnefly [2} 7648 2 7732 14

770719 '

basIS [18]75795 22 75954
besides [1] 7624 25 bnefs [1 J 7651 5 cargo [1] 77144

75963 76245, 76259 12 ' bet [1] 7742 11 bnnglng [1] 7657 22 Carbon [12] 7573 12, 17,

7635 24, 763720, 7639 4, BIA [1J 761322 bnngs [3]760719, 20, 76707 7576 18 7577 23, 7578 2, 15

769214,769521 76968,
biases [1} 7630 19 broad [2] 7636 8 7642 23 7644 11, 774111, 12, 15

~

7697 16 7698 16, 77072, 19,
bicker [1] 7744 9 broaden (1) 7650 15 Carolina (1) 77372

I I 77309
bigger (1) 769613 broader [1] 76702 carnes [1] 7672 10

bathtub [1J 76683 biggest [1J 7681 6 broken [4] 7609 11, 7644 4 case [36] 7574 8, 15, 16, 23

battle [2] 761625 76173 Bill [1J 75744 7677 19, 7683 21 759518,76055,760616,

Bay [56] 7589 24, 7590 7,
billfold [1] 7584 10 broker [3} 75876, 11, 16 7611 20, 23, 7621 15,

75971 16,24, 75988, 10 11,
Binghamton [2] 76722, brown [1] 769617 763918,764318,7680 21,

17, 75994, 14,20 23 7600 9
767521 bUild [9] 7638 21, 767111, 7682.22,76877, 769111,

10, 7603 14, 76124 761719
biological [1] 7673 10 7683 7,19, 768517, 769319 7692 11 7693 5 7694 22

761813 76206,762217,
bird [1J 7623 13 22, 7694 1, 771516 7695 8 769615,7703 t7,

76256 11,19 76262 7 9
birds [1] 7623 14 bUild-up [1} 7659 10 7704 13, 770724 7709 7

76271,10, 17, 765322, , brt [22] 7569 6 7584 5, bUilding [1} 768519 7710 22 7725 1 77275

7654 6 21,23, 7655 10 14,
7601 23 7620 22 7621 22 bUilds [3] 7683 13, 14 772918,

19 768920,
762714 76319, 7634 18, 19 built [4] 7624 14, 7682 17, 7731 18, 7732. 2, 4, 7733 20,

76951,771114 22 24 25
764315, 76735, 76757, 7684 10 7698 2 21 7735 6 774911

l
77122 3 4 771721,' , 768413,16 24 769718 bulk [2] 758615, 76279 cases [11] 7676 24, 7678 4,

7725 15 25, 7726 1, 7722J 11,
7708 6, 770925, 77168' bulldozer [1] 7698 16 7681 25, 7683 6 7685 2 6

I
12 15 772021, 7722 17, 7724 7 bunch (3) 760817, 7680 1, 7686 3, 7687 7, 7692 24 '

I
bay [2]759819, 765713

blew [1] 771420 770823
7693 19, 7701 23

, beach [28] 7658 3, 5, 9,
blow [1] 771723 - bundle [2]758019,23 cash [1 J 763721

~-!

765910 13 7664 10,11,14
blown [2] 7580 10, 771713 Bureau [2} 7613 9 7672 14 categones (3) 7677 18,

7687 15 7689 18, 7695 18,
blue [1] 762024 burled 13J 7699 10, 770220,

77084,771015

20 24,769619 76972 5
bluff [1] 7672 19 771620 category [4J 77097 13,

j } 7698 1 7699 6, 7702 11 24,
blunder [1] 7648 9 bUSiness [2J 760719, 20 77114 21

~ blurb [3] 7608 17,21,23 caught [1] 7613.5
77037, 771214, 7713 13

businesses [1] 7680 14

771416 7722 24 772311,
Board [2J 765221, 7655 3 button [1] 7703 10

cave (3) 7666 15, 7720 10 19

I I 772416
board [4] 7660 12 76827, buy [7] 7583 24 7624 6 CB [1] 7658 16

beaches [6) 76495 768516,
77076 771910 76259, 763821 770516

CB-1 [1] 7654 13

7692 18 7695 23, 7703 2
boat 13] 7713 17 20 771612 cease [1] 771421

beauty [1] 7630 4
boating [1] 7601 22 buyer [7J 7583 4, 8 7584 6, 8 center (2) 7663 11, 7717 23

I

bodlQS [3]758118 76732 9 9 15,76456 Central [1] 7681 5

I
L-' From Ayakuhk to Central



Base Syotemo ApphClllJonS

century [1] 769718
CertIficate [1] 77492
certIfication [B] 7631 3 21
763213 23 76333 5 7,19
certIfIed [4] 7631 3 6, 8
763215
CERTIFY [1] 77498
cetera [2] 76119, 763719
challenging [1] 7631 13
chambers [1]773523
chance [3] 7613 15 761420
767513
Change [1] 759616
change [10]75856, 76208
7640 16,768218,7684 18
768513 768916, 7710 18,
773416
changed [11] 7573 4, 5 9
763513,14 7640 13,76619,
76802 6, 7681 21, 7704 16
changes [6]763518,19,24
7679 24, 7680 4 7
changing [4] 7680 12,
768120 768912,7744 4
character[2] 7680 19 77109
charactenstlc [2] 769720,
771319
charactenze [2] 7663 22
76643
charcoal [7J 7679 8, 7683 17
7684 4, 7685 5 769724,
7702 14, 7722 15
chart [3] 758925 762019,
771015
check [1] 7688 17
Chenega [10] 76124, 7620 5
76604, 6 13, 7661 14, 19 21,
77122
Chicago [2] 756822 7609 18
chief [1] 76604
choose [1] 7608 6
choppers [1J 767825
chose [1] 757510
Chnstensen [1J 7652 15
Chuck [1]769417
Chugach [22J 7620 3,
763515 7662 13, 14, 17,21,
22 7663 18 23 7664 13
766511, 12 17, 766612
768810, 7690 6 7706 6
77132 7720 1, 772112,
77298
churned [1] 7720 20
Circle [1] 7590 21
cIrcle [1J 7683 17
clrculate [1J 76894
cIrcumstance [2] 7645 7, 9
cIrcumstances [2J 7570 6
76434
citatIons [1] 7610 17
cited [1] 76158
citIZens [1] 7589 13
Crty [4] 7569 7, 760215,
767110 14
crty [1 J763821

_ claim [16] 757513 761125
76122 12 764322 765518
7680 23 7685 1, 7690 23
769421, 76954,8 770316
7725 1 m6 1 7727 4
claimed [2]7702 8 771113

century to context

STATE TRIAL TRANSCRIPT
claIming [4] 766517,
7690 25, 770216 771117
Claims [4] 7616 14 7634 1,
7635 10 7639 23
claims (7] 75748 76126
7643 17 7648 16, 7665 11
7695 6, 7707 25
clandestlned [1J 7721 7
clanfy [1] 773712
Class [3] 7745 1,2
class [2J 7611 5, 6
claSSIC [1] 77123
classlfred [2] 76199, 17
claSSify [3] 770814 771819,
77224
clean-up [6] 7661 15, 16 25,
7664 14, 772620
cleaned [4] 771221 7724 16
7729 25 7730 12
cleanup [5] 766119 7706 4,
770918 772613 773021
clear [6] 75704, 7629 1,
77078, 7721 1, 7722 10,
77245
CLERK [15] 7605 16 19,
764522 76461,765921,24
76678 12 15 18 21 24,
7704 1 6 7746 17
clerk [2] 7734 10 14
clients [3] 7631 12,21,
763223
cliffs [2] 7623 13, 14
closed [3] 7590 3, 7658 18
19
closer [2]7586 7, 770319
clOSing [2]756816 7664 13
CLOUGH [1] 774612
co-equal [1] 763614
coal [1] 770121
Coast [1] 7569 22
coast [2] 7687 23 7688 1
coastal [2] 7691 6, 7692 17
coffee [1] 7652 11
Cold [1] 7624 11
collapsed [1] 767218
collapses [1] 771518
collected [4] 76561, 772923
24,773022
collectIVe [1] 762119
CollectIVely [1] 76289
College [1] 76688
colloqUial [1] 763922
colonIZed [1] 7728 11
color [2] 7620 25, 7621 3
colors [1] 762022
column [4] 7619 14, 20,
7641 7, 7711 15
combination [1] 77296
comfortable [2] 7629 9, 11
coming [8]7598 14 7602 15,
76213,76467, 7677 23 25,
76809 77367
comment [3] 7571 11
7577 23, 7599 12
commenting [1]7570 11
comments [1] 7606 14
commercial [1] 75996
Commission [2] 767625
774922
commission [1] 76564
Committee [1] 7677 3

8-31-94 VOLUME 48
committee [1] 767617
committees [1] 767614
commodity [1] 7691 7
common [5] 75855 7642 24
7679 17, 771115, 771712
communicated [1] 773622
communities [1] 7569 3
compacting [1] 76595
comparable [8] 7577 5 9, 10
14 757820, 761712, 13
comparables [13] 757620
22 24, 7578 22 7579 7,
7585 22 23, 7589 23,
761715 16, 17, 761823 24
compare [2] 7620 24,
768622
compared [1] 7690 21
companng [2] 761710
76875
companson [3] 7603 2
76248,9
compansons [1] 76311
compelled [1] 7584 2
compensated [1] 7612 7
compensation [6] 7568 13
7603 6, 9 7639 5, 7642 25,
76435
compiled [1] 7706 3
complaining [1] 757423
completed [4] 7579 18,
7580 2, 7595 1 7732 20
completely [1] 7696 9
complex [3] 768323, 24
compliance [1 J 7677 4
complicated [2] 758114,
7709 25
complied [1] 7744 3
compliment [2J 7663 5
77328
comply [2] 773722, 7741 14
complying [1] 7741 8
components [1] 7670 22
compnse [1]772724
compulSIon [3] 7584 1, 6, 16
computed [1J 7619 19
computer [1J 7609 17
concede [1] 771025
concentratIon [1] 770222
concept [10J 7574 1, 7584 17,
7604 20 7621 25, 7642 2 18
7643 12, 769213, 77037,
772916
concepts [1) 768615
concern [11 J7589 18, 7652 4
765710,22 24,765811
7669 17, 19, 20 23, 77149
concerned [2J 7693 17,
773911
concerning [2J 7599 11
76445
concerns [3] 7624 12
7658723
concessions [1] 7635 16
conclude [3] 7593 15,
7594 6 7641 14
concluded [3] 7592 12
759311, 764125
conclusion [2] 7661 25
768919
conclusions (1) 75822
concrete (1) 7694 8

Coo<::ord8nce by Lool<-S-(SO)

condition [4] 7628 15 16
7721 11, 772419
conduct [4J 75803 76564
7671 9 7672 22
conducted (2) 767317
767423
conducting [1] 76654
Conference [2] 7574 12,
75934
conference [4] 7576 16,
759311, 76512 773522
confident [2] 76503
confined (2) 7726 5 9
confinned (1) 758719
Congress [12] 761525
7616 17, 20, 21, 7621 17
7622 4 76239 17, 7634 20,
7635 2 3 7677 8
congressional (4) 761616
7634 14 76356 19
connectIOn [6] 7629 6,
7642.21, 7643 22, 7651 12,
7671 23, m1 19
conscious [1] 7681 12
consensus [1] 7665 2
consent [1) 7651 11
Consequently (1) 77146
Conservancy (2) 7572 1 5
ConservatIon [1] 761523
conservation [1] 76978
Consider (1) 7628 19
consider [8] 7591 25, 7598 8
76282 19, 7649 8 7663 4
considerable [2] m3 3
77402
consideratIOn (9) 7615 11
7621 4 7622 9, 22 7624 4
19,23 7630 1 773525
considered (8) 7593 19,
759417,19 7599 6 76075,
7618 20 7645 5, 7663 14
consIders (1) 7599 13
consistent (5) 7599 18,
763519 764912 13, 7693 12
constraints (1) 7664 10
construct [1] 7683 10
construction (9) 7671 4, 5,
10, 12, 7672 13, 7677 2
768010 768113
construing (1)7694 10
consult (1) 7741 17
consultant (1) 7674 19
Consultants (1) 76189
consulting [2] 766722
774119
consume [1) 7735 5
consumer [1] 7669 9
contain [2] 7692 18 7746 10
contained [2] 7672 25
76731
containS (2) 758522, 7749 9
contaminating [1) 762820
contamination (1) 7589 7
contemporary [2] 7648 12
content (5) 7683 24, 7684 6,
7 7694 5, 7695 18
contents (2) 7646 24 7669 18
Context (3) 7646 25 76471,
768614
context [2S] 7647 3 4
764820, 76507 11, 766825
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76691, 7673 12,22 25,
76746,76822, 7686 8,12,
18,20,23 768716, 769118,
21, 24, 7696 5 7698 17,
770823 7719 17, 7722 8
77303,6
continuation [1] 7634 21
continue [3] 764720,
7724 20, 7742 13
continuously [1] 7594 14
contract [2] 758715, 7685 13
contrrbuted [1] 76582
control [1] 75828
controls [2] 75828, 9
controversy [1] 761623
convention [1] 76784
conventional [2] 7572 19,
758719
conversations [1] 768712
conveyances [1] 763613
conveyed [3] 7651 3,9, 14
Cook [1) 7743 20
cooperates [1) 7675 8
cooperation [1] 766324
cOPies [B] 76892, 3 4,
7736 6 24, 7737 14, 7740 5,
77433
copy [5] 76293 7647 13,
7688 15, 7689 7 8
core [2] 7648 14, 76939
comer [1] 7698 19
corporate [2] 76603, 766116
Corporation [26] 7572 4,
76204,5 7, 7634 10, 7636 5,
765112, 765221 765518,
76564 13 7660 4,6 13
7661 14, 7662 13 15 21
766511 12 17,7706 6
7711 14 77122 77298
corporation [26] 765222, 23,
24 7654 16, 76557, 11, 15,
21, 765611, 17,23, 765719,
7658 6, 22, 7659 15, 7660 7,
8,13 15 23 76612,6,15
20 76634 12
Corporations [9] 76123,4,
761610, 7634 3,7636 2 14,
7637 18, 7689 25
corporations [5] 76121,
76209, 763717 18, 19
Corps [1]766925
corps [1] 7638 16
correctly [5]7583 15
7606 12 7630 14, 7663 18
77242
cost [3] 7696 5, 11, 14
costs [1] 7696 13
Counsel [6] 7606 8, 7614 9,
7629 15, 7644 17, 7744 6,
774520
counsel [39] 7568 18 19
757612 75957 759616
7605 11 760725, 7610 14
18 761216 7615 14 76325
7644 6 17, 764521 7646 18,
20, 7648 5 18, 7649 2,
765123 77118 773111,22,
7732 4 7733 8, 7734 3, 15,
773821 25 7740 12
774125,77431 774411,16
18 24 774610 15

STATE TRIAL TRANSCRIPT
counted [1] 757119
counter [1] 7743 4
country [1] 767524
Couple [1] 7705 14
couple [7J 7605 25 76072,
7623 4 7684 23 7685 1,
77176 7725 14
course [6] 7568 11, 76376,
767014, 767311, 768520,
769224
COURT [141] 7568 5, 18,
757516,20,25, 75764,6,12,
14, 7582 4, 7588 8 7593 5, 7,
10, 75956 7596 5,16,
75983 760312, 76059,11,
14 7606 8, 760724, 7608 11,
14,21 23, 76099, 14, 18 21,
76105, 11, 14 21,23 76112
10,19,
761216,20,76132,761416,
762919,76309 7632 4,
7635 23 7637 8, 7644 6, 17,
20 7645 21 7646 4 6, 20, 23,
25, 76472, 24 7648 1 5, 10,
17,21,24 7649 2, 20 23,
765010,15,7651 18,23,
7652 6 13, 7677 12, 7703 25,
7731 4,6 10,13,17,22,
7732 3, 6 12 16,24,7733 7,
10,12,16,24 7734 3, 5,10
15 18,20,24 77351,6,13
77378 7738 18,21,7739 9,
14,20,24,77404,8,12,17,
21,77414,22 24,77425,9,
22,77431 14 18 77446,11,
16,18,21,24,77451,6,15,
18,20 25,
7746 2, 5 7,9, 14
Court [13] 7568 3 7605 8
7610 7 7629 17, 7646 10,
7650 24, 25, 7651 5, 7731 24,
7739 13, 7741 15, 7743 5
court [15] 7595 11, 7605 16,
19, 761212,25,76323,
7638 22 7645 22, 7646 1,
7676 22 7704 1, 6, 7739 5,
774617
courtroom [1] 7744 7
Courts [5] 7613 1,2, 3,
77482,3
Cove [15] 7653 14, 7654 13,
766022, 7694 11, 13 14,
7695 10, 17, 7698 13, 7706 1,
771425, 77155 77167,
77175
cove [1] 77156
cover [2] 767413, 7684 4
covered [1] 7674 11
coverrng [2] 7658 13, 7659 3
covers [1] 7659 11
crack [6] 76858, 10, 15 18,
7720 12 7723 1
cracks [1J 7685 14
Crafton [4] 766615 18, 19
20
crash [1] 7725 21
crawled [2] 77169, 10
create [2] 7600 2 7683 7
created [4] 76169 7636 10,
772916 7740 11
credit [1] 77325
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Creek [2] 7588 11, 7591 2
critiCISm [1] 7734 12
CROSS [2] 7568 7, 77473
cross [6]7614 1, 5, 7648 4,
77369, 12 7741 16
cross-examination [13J
760614 17 760924 7640 8,
11 7647 20, 7735 3 18,
77376, 77384,17, 7739 17,
77411
cross-examine [1] 7576 10
cruCial [1] 76932
Cultural [3J 7669 8 17,
77067
cultural [43] 7634 25,
7652 25 7653 6, 20, 7655 25
7656 5, 8, 14, 19, 7657 20
76608, 14, 7661 2, 21,
7662 12, 16, 7663 4, 11, 17,
19,23, 7664 11, 17, 766510,
7668 16, 7669 6, 7670 2
7671 13 7674 16, 7677 10
76789, 11 768111, 7690 6,
769312,16,18,76941,
771617,771812,772020,
772214,7723 7
culture [1] 76788
curaled [2]772924 7730 14
current [3] 75879, 770523,
25
currently [2] 7659 2, 7675 18
cusp [1] 7678 10
cuspate [1 J 7724 8
cut [4] 757425, 760323,
7604 1, 11

-D-
D-2 [1] 76165
D-e-k-l-n [1] 766720
dam [2]767420 24
damage [2BJ 75745 19
7575 13 14 21, 75979
7600 21, 760116, 760325,
76089, 761121, 7619 18,
7643 21, 766510, 11,
766920, 7671 5,13, 76933,
7, 8, 7695 6, 7696 16,
770314 20,771413 77236
damaged [6J 759713, 14,
7665 4, 17, 7703 8, 7710 6
damages [12] 7574 14,21,
759924,760317, 760813,
76128,76851, 7690 23,
7702 16 17, 7711 17, 771920
danger [3] 7659 6, 8, 7664 17
Dam81 [1) 7662 9
darker [1) 7728 11
Dartmouth [1 J 7668 8
data [3] 7641 1, 771613,
771810
date [3] 7687 7, 7700 25
77062
DATED [1] 7749 14
dated [1] 7698 20
dates [2] 7701 2, 7
dating [4) 7700 23 24, 77012
day [14] 75788 11, 15,
7585 16, 23 7652 10,
7731 17, 7733 7, 10, 17,
7741 2 7745 10, 7749 14
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day-to-day [1 J 7633 20
days [3] 7568 10, 761122
773514
dead [1] 7689 15
deadline [1] 7741 15
deal [B] 7585 17 761014 18,
763113 76628,77036
7732 14 7745 13
dealing [2J 7642.25 7707 23
dealings [1] 7665 1
deals [3] 7649 7, 7668 23,
76703
dealt [4] 757321, 7638 10,
19 7690 11
debate [1] 760725
debrIS [3] 7683.9, 10 7702 14
decade [1] 75709
decay [1] 770112
December [1] 7662 11
decide [1J 7603 10
decided [1] 7633 8
deCISIOn [2] 7623 11, 7694 2
deCISIOns [1] 7669 11
declaratIOn [2] 7635 6 20
decree [1J 765111
defectIVe [1] 762816
DEFENDANT [1] 77472
Defendant [1]75377
Defendants [4J 760721
76091 76114
defense [3]7624 13 763714,
773421
deferred [1] 7598 23
deficiencies [1]76188
define [7J 757420, 7668 20
7692.22 7694 6 769517,20,
769813
defining [1J 7692.25
definite [1J 7734 12
Definitely [1J 7663 7
definitely [2J 761422,
771823
definition [12] 76784, 76922,
3 12, 19,21, 7693 11,
7695 16, 7712.17 7714 22,
24 772311
definitIVe [2] 7735 10,
773610
definitively [1J 7740 19
degree [2J 7591 11, 7592 10
DEKIN [2J 7667 25, 774724
Dekln [10J 7646 8, 76474,
7649 19 7651 8 7667 7, 20,
7677 9, 7692.2. 7720 3
773423
DeLaguna[4]76871~

7688 5 7689 10, 7730 5
deliberate [1) 7628 2
deliberation [1) 7731 20
delivered [1J 764713
demonstrate [1J 7696 20
demonstrated [1J 7719 16
denial [1 J 7606 4
denied [1 J 7606 5
denying [1J 7712 11
Department [2] 7621 18,
76225
department [1]7663 1
depending [1) 76458
depo [1] 7650 17
deposed [3] 7652 19 76601,

From contmuatlon to depo
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7662 11 DIAMOND [116]7568 15, discloses [1] 7629 7 7624 1 2, 7625 4 7626 22
deposit [3] 768523 7709 14 75747, 13 75752 17,23 dIsclosure [2] 7628 23 76271,2 7634 15 76382
772210 75762 9 13 75821 75886 76454 76398 7640 21, 764220
deposited [2] 7684 19, 7592 18 20 23 25 7593 2, 6 dIsclosures [1] 76453 7643 17 7644 10
769119 8, 75953 7596 3,14 dIscovery [2)759425, 75951 double [2] 76129 10
deposition [19] 7592 15, 759725, 7603 11, 7606 9,22 dIscuss [4]7574 10 761113 doubts [2] 763610 11
75939, 7594 10 12 14, 24 76093, 10 19,23 7610 1, 7732 14 7734 6 downturn [2) 7570 9, 11
7595 9 7596 1, 9 7652 1 9, 7,22 24,761111 20, dIscussed [5] 7610 15 dozen [1) 7704 17
12, 7654 14 17 19,24, 761218,24 76135 7663 2, 7666 14, 7667 1 Dr [35] 76073 76196 10,
765919 76601, 7662 6 7 76147,14 17,761516,19 77397 7620 2, 12, 764919, 76665,
depositions [7] 7595 11 16, 20 7629 13, 20, 7630 1O, discussing [1] 7735 13 7690 3 7696 4 77192 4,
20, 24 7652 3 7705 20, 7633 1, 14,7635 21,76371, dIscussIOn [7] 7572 16, 7720 3, 772310, 11, 77253,
77354 4,9 76441,4,14,19, 75835 758714 76085, 8 7726 23 24 7734 23,
deposits [33) 7681 24 7645 20, 7646 5, 21, 24 768813, 77076 7735 24, 77364, 8, 11 18 19
7684 7 7693 4, 9 7694 5 76471,3,25 76482,7,11 diSCUSSions [4] 758721, 77371, 11, 13, 19 20,
7695 20, 7697 13 7699 1 20, 22 7649 1, 3, 22, 7650 8, 7588 1, 7627 12, 7643 14 773820 24 7741 9, 16
7700 25 77029,10,77033 12,17,7651 17,25,7667 6, DIsk [5)771924,25,77201, drafted [2) 7640 15 7641 7
770819 24 77094, 77102, 7668 1, 7675 16, 17, 7677 7, 10,19 drag [1) 771713
77129, 7719 17, 772020, 13,768820,22 24,7694 18, dIsk (1) 7610 13 dramatIcally [1] 7622 3
7722 7, 12 13, 14, 77235, 8 20, 7703 24, 7704 8, 11, dispute [4] 761714, 7619 1, draw [3) 76325,764910
7724 6, 77252, 7726 4, 771912 13 772118,77315 7649 9 7704 13 drawing [1) 76825
772722 24, 772813, 8,12,15 77325,8 7734 22, dIsputing [1) 76473 drawn [2J 7587 16 7621 22
773016, 25, 7735 2, 7744 22 25 DisruptIon [1) 765716 dnven [1] 7569 20
17 7745 3 9 16,19 24 77461 dIsruption [5] 7600 3 dnves [2) 769611 14
depreSSIon [4] 7715 18 19 16,77477 25 7656 19 765715, 19 21 drop [3) 7683 9 7684 20
23 77188 DIamond [3) 7610 6 763924, distance [3) 7718 18 77212 76852
DepressIons [1) 77165 765019 3 dropped [9] 75705 767910
depreSSions [10] 771511, died [3) 7701 3, 14 77289 distanced [1) 7699 21 7681 23, 25, 7685 2 7689 15,
13, 771611, 77179, 12, 16, dies [1) 7701 12 distant [1] m610 m86,7,14
77182 4 6, 77241 dIffer [3] 7669 13 771914, distinct [2) 769825, 7699 1 Drs [1) 76f12 19
depth (1) 75742 772310 dIstinction [1) 7618 17 , dubbed [1]76734
descnbe [3) 7632 5 7663 8 dIfference [10] 759324, dIstinguishable [1] 763325 due [4] 764112 7664 18,
768613 76172 5 7648 15, 76789, dIstinguishes [1] 762611 773518, 773921
descnbed [3] 75878, 7693 2 7694 9, 7703 3, dlstnbuted [1] 76895 dug [4) 77058 770715,
768921, 769920 7716 16 7740 21 dIstributIon [1] m816 772716
descnptlon [2] 7666 17 difficult [2] 7620 22, 7741 7 DISTRICT [1) 77493 dump [1] 7585 13
768714 diffICUlty [3] 7573 16 75874 disturbance [2J 7657 7, duress (2] 7584 5, 7624 22
deSIgnate [3] 7740 6 23, 763616 766121 dwelling [1] 7683 10
77411 dig [3) 7684 16 7700 5 disturbances [1) 7654 5 DX [1] 76104
deSignated [4] 7652.23, 771516 dIsturbed [1) 76178 DX1003D-B [1) 77134
76607 7662 14 773710 digging [6] 76536 12 13 dIVIde [3) 7590 8 10 7677 20 DX10030B [1) m1 24
deSignations [5) 7735 18, 7672 20 22, 7704 25 dIVided [1) 769822 DX10238-A 5 [1) 76104
773613 77434,11,22 dIgs [1) 7669 10 dividing [1) 7577 4 DX10255 [2)7585 19, 22
desk [1] 774520 dimensions [1) 7694 5 dIVorce [1] 7630 18 DX12084A 4 [1) 7723 19
Despite [2) 7621 20, 23 diminish [1] 7582 14 DNA (1) 7660 18 DX14034-A 1 [1] 77157
destroy [1] 767425 dinner [2] 767315 7679 9 doctoral [1) 7670 14 DX14034-A 40 [1] 7694 15
destroyed [4) 76882 3 dip [3)7569 25, 75703 7 doctorate [1) 7668 10 DX14034-A 43 [1] 771310 I- I

7689 23 7698 17 dIre [4] 7575 3 9, 7606 10 document [7] 7614 1,2 20, DX14034A 10 [1) m5 23
destroys [1) 7682.2 DIRECT [B] 7653 1 7660 10 22 764711 766513 DX14034A 9 [1) 771925
detect [2] 7654 7 771023 7662 18, 766725, 774715 documents [11) 762113, DX14034829 [1]7722 4
detectable [3] 7710 7 16, 17 18,21,24 7622 10, 7674 13, 77055, 12, DX14039 [1)75993
determine [2) 757515, direct [7] 760615 7640 8 14 17, 7706 5, 11, 77384, 17 DX14043-A [1) 77088
757713 7644 21, 76483, 77186, Doesn t [2)773113, 7740 21 DX14043A (1) 7719 14
determined [7] 757622 7731 25 7741 12 doesn't [14] 7583 19, DX14054-B [1)77119
7577 8 7592 4 7597 8 dIrected (2) 77453 14 761013 76183, 765911, DX14054B (1J 771922
76239 13 direction [2)76977 774913 76756, 7696 9 7700 13 14, DX14062 [1) 761223
determines [3] 763725 dIrector [1] 762712 770721 7709 10, 7716 12 DX14788 [1] 7619 14
7638 14 7639 19 Directors [2) 765221 7655 3 14 77361, 774610 DX16242 [1) 7727 9
determining [4) 7584 23 dIrt [1] 771713 Dogfish [2) 7725 15,25 D)(8939 [1] 77026
7585 24, 7725 4, 7737 18 disagree [9) 7583 16 75853, dollars [11] 7572 4 7584 11,
develop [1J 75743 7639 7, 8, 7645 2 7723 13, 7618 13 20, 7620 11 7622 7, -E-
developable [3] 758615 16 14 773222, 773724 762321, 763817, 18,

E-g-g-I-n-g [1) 7662 9
developed [3) 7611 21, disappearing [1] 768611 771117 772424

Eagle [2] 7603 14, 7604 3
76178 7626 12 dIsappears [1] 7582 13 dominant [1) 76793

88rilest [1) 7677 22
developing [2) 7604 9 dlSllssociate [1) 7633 10 door [2) 75749 76377

earty [4] 7670 15, 7697 14,
7662 22 dIsassociated [B) 7686 14, DORCHESTER [BJ 7568 7,

m322, 7743 10
development [4] 7589 8, 7692 18,23 7700 8 11, 76136 763317 7644 8,

earthquake [7] 7684 25
7598 11, 76045, 7690 17 77302 77473, 6, 9, 12

768718,19 22 76884,
diagnostic [1J 769720 discerned [1] 77086 Dorchester [21] 75689,21,

772211 m87
diagram [1) 7711 25 discipline [1] 76924 758521, 759117, 7596 7,

earthquakes [2] 7684 23
dialogue [1] 758712 disclose [2] 7579 11 762822 76138, 761521, 76192,

deposit to earthquakes
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768910
ease [2] 7741 23, 7742 3
easiest [1] 762114
eastern [2] 7670 14 19
easy [1] 7744 18
ecological [1] 76162
economic [9] 7570 9
7590 23, 75919, 11, 75924,
7597 8, 7607 15 7634 24,
76351
economy [9]756916 19,21,
25, 7570 1 3, 7, 15
edge [4] 7672 19, 769325
770211, 772019
education [1] 7650 16
educational [1] 767525
effect [10] 7579 1, 758220,
75919, 761724, 763616,
76824,768910, 769925
7723 4, 7739 16
effects 17] 7572 15 76298,
76819 768719, 7690 1,
77082 77239
effort [2] 7663 20, 7664 5
efforts [1] 7663 5
Egging [1]7662 9
eight [1]7711 3
Eleanor (1) 7720 7
electrIC [1] 7626 16
elicit [1] 757420
elicited [1] 762922
eliminate [1] 76669
Elmo [3]7615 1, 762020,
771722
embarrass [1]7694 24
emerges [1] 7683 20
emphasIS [1] 7611 21
enacting [2] 7616 1, 18
encompass [1] 7649 11
encountered [1] 7672 17
End [1] 757616
end [6] 76279, 766512
7667 8, 7724 7, 7732 3,
77412
endeavor [1] 7741 14
ended [1J 7704 17
engagement [3] 7571 2 7 9
engagements [1 J 7631 20
Engineers [1]766925
engineers [1] 75803
English [9] 76124, 76206
7695 1, 7711 14 771721,
77261, 772911 12,15
enJoin [1] 765113
entIrety [1] 7735 5
entitled [5] 76088, 76125,
15, 76372, 7665 10
envIronment [1] 76827
envIronmental [8] 75804 10,
11, 76162 24 76286
7665 10 77165
ephemeral [1J 7612 12
equal [8] 762524 25,
763618 763721, 76381,
76392 9,16
equalize [1] 763722
~ulvocate [1]758724
era [4] 76783 5 77094
erode [1] 7686 19
eroded [2] 7672 19, 77233
erodmg [5] 765712 7658 15
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765912, 76862
EroSion [1] 768119
erosion [19] 7656 8, 14,
765725, 7658 2 7659 16
7664 18 76817, 16 17
7682 1 19 7684 11, 13
76884 7690 1,15 769818
7712 11, 772824
escrow [3]75879,19,22
escrows [1] 75879
essential [2]7634 24, 76745
essentially [1] 7631 22
establish [2]759611,
761324
established [1] 76166
establishment [1] 7624 12
estate [12] 758020,25,
758219 76218, 7622 20, 22
23 24,76231,76244
762722, 763116
estimate [5] 7583 22, 7622 6,
768725 76964, 7700 9
estimated [2] 7622 15
769715
estimates (1) 768718
estImating [2] 7574 14,
758321
et [2] 7611 8, 7637 19
ethically [1] 762822
evaluate [2] 76653, 7
evaluates [1] 7669 11
evaluation [2) 7603 22,
763116
evaluatIOns [2] 7591 8,
7665 8
EVANOFF [2] 7660 10,
774718
Evanoff [5] 765920 7660 1,
356
evening [4) 7611 4, 764722,
7649 25, 7736 12
event [5) 762820,767319,
7690 22, 770714 77368
events [1] 770713
eventually (2) 762423,
762524
everybody [1] 7658 16
eVidence [42] 7609 14, 20,
762324 7629 14 16,
7644 16, 7654 16, 76557, 11,
15,22 7661 15 20, 7689 15
7677 22 7688 17 7689 16
7691 18 7699 22, 7702 7,
770321, 770510, 770821
22,23 77093 10, 7710 7,
7712 12 13, 77143, 77159,
77169,77178,77186,
7721 1, 772423, 7726 18,
774514
exact (1) 765622-
exactly [8] 7589 10 7604 20
761412, 762616,7632 8,18
19,763810
exam [6] 7633 6, 9 11,
7640 8, 764514, 18
EXAMINATION [16]7568 7,
76136 7633 17, 7644 8
76531 7660 10 7662 18
766725, 77473 6 9 12 15
18,21 24
exammatlon (3) 76475,
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77321, 7745 11
examine [1] 773211
examined [1]765217
examiner [1] 77329
examiners [1] 764512
example [22) 7600 19
7615 8 7621 13, 7648 22
766310 766919,22 76734,
7683 15 7684 1, 7689 15,
769318 769614,770122
25, 77061 77091, 7710 4
771121, m122, 7730 5,
7733 20
examples [4) 7622 25,
763118 7694 9,771923
exams [2] 7632 22 7645 13
excavate [9] 7660 14,
7664 18, 766612,25,
767112, 76965,6,13,18
excavated [4] 766020,24,
76613 76733
excavating [2] 7667 2
767213
excavatIon [6] 7653 10,
766016 22,76655,767317,
7690 14
excavations [2] 7671 9,
768713
excavator [1]7669 10
excavators [1] 7672 18
excellent [1] 7744 2
Except [1] 7738 18
except [2]771423,771811
exception [3]773713,
7738 19 7743 5
excerpts [4]76522 18,
7659 25 7662 10
exceaa [3] 7577 20, 75872
75884
exchange [14] 762116, 17,
20, 762512 18, 76269, 15,
763716,21 24, 7638 10, 13
7639 15 7732 20
exchanged[3]75871~

7626 10 763723
Exchangea[1] 763720
exchanges [12] 7590 20 22
762519, 76261, 763618
76373, 13 25 76391,9,18
ExclUding [1] 766113
Excuse [3]75782,761323,
76576
excuse [5] 7582 17, 7588 22,
7601 11, 76556, 7733 22
excused [4]7645 23,
7659 18, 7662 4, 76875
exercise [1]7705 18
Exhibit 17] 7612 19,22,
76131,3 9,76148,76659
exhibit [14] 7577 2 758522,
759825 7609 1 2, 10, 11,
76108, 76113, 761225,
76132,764613,16,7739 6
exhibits [32] 76093, 7611 7,
7734 2, 7735 12, 19, 7736 3,
4 9 11,21,24, 77375,6,10,
11,13 7738 9,18 20,22,
7739 11, 14, 17,23 774a 1 3,
5 10, 77411 11, 15 7744 14
exISt [1] 77187
existence [3] 7629 8
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7634 25 7635 1
Exley [1] 765923
expand [1]7685 14
expansIOn [1] 763822
expect [2] 7589 11, 7684 1
experience [1] 76176
expert (7] 758113 763624
7637 5, 7646 8, 7677 9,
77321, 774512
expertise [1] 7730 24
experts [4] 7595 1, 7695 15,
7705 19, 7706 9
Expires [1] 774922
Explain [2] 7692 16, 7693 15
explain [10] 7581 12, 75873
7593 24, 7595 5, 7607 7,
7620 19, 7646 22, 7696 2,
770816, 771120
explained [3] 7599 16,
7604 2, 7710 14
explains [1] 76079
exposed [1]758312
exposure [1]7583 24
express [1] 7731 19
expressed [5] 758721,
76258, 765724, 7658 10,
7660 13
extend [2] 7697 5, 7703. 18
extended [1] 76239
extending [11 7580 9
extends [21 7677 25, 7723 22
extensIVe [11 7674 10
extensively [1]772216
extent (7] 7580 6, 7603 5,
7630 14,23,7631 24,
7635 12, 7663 19
extra [1] 774115
Exxon [31] 75f15 16 75fJ6 7,
12, 14, 18,22, 76061,2, 11,
760711, 761210, 7646 9, 13,
7652 11, 7660 18, 7663 22,
7664 1, 9 7665 18, 7671 22,
23,76922 7706 7, 7710 16,
7711 5 77193, 772120,
7726 12, 77296, 24
Eyak [1J 76208

-F-
face [1J 7588 18
faced [2J 757421, 22
faCllrtlU [2] 7671 10, 76796
faCility [1] 7671 6
fact [32] 7579 2, 7608 6,
7612.14, 15, 7613 17,
761423 7629 2, 22, 7630 12,
7635 10, 7641 13, 7642.8,
7645 11, 764721, 7649 14,
767311, 76935,76991623,
770121, 7703.23, 77147,
7716 19, 7724 16, 77255
772820,772914,20 7730 3,
7735 15,77422,7744 23
factor [11757913
facts {3] 759615, 7606 2,
7645 8
factually (11 760712
faded [1] 7620 22
fair [5] 7582.18,22, 7584 21,
23 758511
Fairbanks [4J 7671 2,76733,
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767420 771222
fairly [7] 7570 1 7585 5
7602 2 7626 3 7629 7
7665 13, 7722 9
fall [6] 7589 11, 7654 2,3,
7684 16 7708 3
fallen [1] 7720 18
Failing [1] 77038
falls [1] 771518
familiar [18] 7571 25, 75723
11, 7579 15, 19, 75806, 19
761720 76282,7, 763321,
7645 11, 7653 3, 7672 9,
769210,76952, 770717,
772515
familiarity [3] 7670 13, 16 20
famillanze [1] 767715
family [2] 76736 76748
farm [1] 76176
farms [1] 7680 11
fashion [1] 7708 14
fast [1 J 7701 4
favorable [2] 7648 11,
765014
favors [1] 7648 6
fear [1] 765113
feasible [1] 7741 20
feature [3] 7579 12, 7628 16
769522
features [1] 76796
federal [8] 7612 12 765111,
13, 767118 19, 76753
767614 7706 9
feel [2J 7630 18 21
feeling [2] 7646 10
feelings [2] 7630 20, 22
feet [9] 7604 16, 7659 1,
768123 77035, 77171,
77212 5 772214
Fellow [1] 76767
fellow [1] 773119
fett [1] 757825
fetch [1] 7598 14
fewer [1] 76763
fide [3J 7709 13, mo 22,
77226
field [8J 763111, 763212
7645 17 7670 2 7704 22
7706 3 5 771510
fields [2]763210, 7677 9
fIeldwork [4] 7671 21
767411 768725 77127
fight [1] 761823
Figure [1] 76379
figure [3] 758620, 7603 25
76218
fIgured [2] 757614 7577 3
fIgures [3] 7619 19 769611
14
flgurrng [1] 7669 3
file [2] 77463 9
f.led [2] 7606 4 7632 3
fIling [lJ 7705 15
filled [1] 76592
final [2] 76285 7733 13

_ finance [1] 763816
financial [3] 76236, 16
76604
find [25] 7602 21 23
7609 13, 14 763621,
7638 23 7644 11 7645 2,

faIrly to grandeur

STATE TRIAL TRANSCRIPT
76529, 7673 12 17, 7677 7,
76793 5,21 7680 14 16,
7683 15 7697 8 7699 17
7714 16, 771522, 771822
7724 22, 7736 23
finding [2] 7693 19 771610
findings [6] 7628 13 76352
3, 6, 20, 7636 3
finds [1] 7730 1
Fine [4] 7593 1 7612 16
773315 7744 18
fine [4] 7583 18 768214,
7734 7, 14
finish [3] 76103, 773811,
774513
finished [3] 75759,762522
773320
Fire [2] 768510, 15
fire [7] 7683 7, 7684 2 3 4,
76858,17, 7723 1
fires [2J 76798, 768519
fIrm [2] 76188, 10
First [2]7700 25, 77139
first [30] 7570 23 25, 7571 2
8 7582 15 7586 3, 5,
7588 17, 7605 25 7606 6,
7633 5, 7638 23 7640 9
7646 22 7653 14 7654 23
7664 22, 24, 7670 8, 7671 1
7676 22 7677 25, 7684 9
770419,21, 770615, 7732 1,
773617,21
Fish [5] 7579 15,21 75802,
7729 7, 22
fish [5] 7569 4 757018
7581 23 24, 768025
fishing [3] 7569 20 21,
757017
fIst [1] 7634 11
fit [2] 761921, 7710 14
fIve [2] 7592 3, 7673 7
Fjord [1] m322
Fjords [4] 7654 20, 7704 23
7705 9, 7729 4
flakes [1] 769723
Flat [3] 771718,20,23
flat [5]76834, 771523,
77164, 771718,24
flesh [1] 76677
flew [3]7600 11 77056,
772713
flexible [1] 7646 18
flip [1] 7584 13
flonted [9] 7713 17,22,23,
24,25, 77145 8, 18
floating [1] 7612 12
flood [1] 767424
floor [1] 7720 12
flown [2] 7704 18 7718 5
focus [1] 7669 14
focuses [1] 76704
folks [1] 764712
followed [1] 76884
following [7] 7652 18
765512 16 22 765925
7662 10 768722
food (1] 7683 9
foot [1]7696 8
Force [1] 76286
force [1] 7584 12
forced [1] 7679 25

8-31-94 VOLUME 48
foregOing [2J 77499 11
foreIgn [1] 7642 18
Forest [3] 7671 23, 7672 5,
77058
forest [1] 7720 12
Forestry [2] 76189, 12
forestry [1] 7618 10
forget [2] 7590 10 7732 6
forgot [3] 7591 15, 17,
761418
forgotten [1] 761512
form [6] 7656 9 7693 9
769521, 25, 772110 773119
formal [1] 76539
formed [3] 767715 768217
76831
former [3] 768922 772821,
7744 10
forms [1] 76154
forth [20] 76073, 76156,
7625 23 7643 14, 7670 4,
7673 16, 7678 25, 7679 8,
7680 18, 76B1 1, 76B2 1,23,
7684 16, 7685 6 7686 3,
77056, 77127, 771511,
771712,14
FORTIER [5]763623,77463
6 B,13
Fortier [1] 76375
found [35] 75746 757520,
7592 2, 3, 7596 25, 7597 5,
13 759825, 7599 20, 24,
7600 16 21, 7601 14, 16,
7603 15 17, 7604 14, 25,
7608 12 7621 1 7622 10
7626 5, 6, 7634 20 7644 10,
11,24, 7649 16 767812,
7689 17, 18, 7691 19,
772817,
773013
Foundation [1] 757324
foundation [2] 763521,
771516
four [13] 7653 18 769823,
25, 7699 2 5 7700 6
771119, 77364, 773713, 15,
7744 17
four-drawer [1] 770515
fox [1] 7680 11
fragments [1] 767824
fnIme [1] 7572 9
frames [1] 759524
France [2] 7643 13 15
frankly [4] 763121, 773621,
774310,22
free [1] 7614 10
freezing [1] 76739
frequency [2] 7585 5
7690 22
frequent [2] 767823 768515
frequently [2] 763112,
76632
Friday [19] 7611 7, 764617,
7732 20 7733 3 22 23
77356 24 773619,77372
3 19 21, 7738 14 15
7741 12 77438,25
friendly [1J 7677 8
front [4J 7629 16, 76667,
769711, 17
froze [2] 7673 13, 14

frozen [8] 7672 25, 7673 6
12 13 16 21 76748
fulfIlling [2] 7669 20 76752
full [7] 7580 10 761013
766719 7705 16 77337, 10
773716
fuller [1] 76087
fully [1] 75882
fund [1] 7628 11
fundamental [3] 7594 9,
7628 11 7692 3
funding [1] 762714
funds [1] 762714
furnished [1] 7596 9
Mure [1]76653
fuzzy [1]758725

-G-
GAIL [2] 7660 10 774718
Gall [2] 765920 7660 1
gave [10] 75939,23
759421 7596 22 761610,
7640 8, 764717, 767310,
7707 5, 7745 22
Gees [1] 765622
gentlemen [1] 75686
GeographiC [3] 7672 10,
76747,14
geomorphic [1J 7695 22
gets [3] 7569 3 7679 10,
770720
Ghana [1] 763115
Give [3]7606 22, 763621,
7643 7
gIVe [22] 7578 13 7581 7,
7587 3 7592 22, 7614 19,
7619 13 7622 25 76234
7631 17 765214 7682 8,
771923 77323 7733 13,
7739 16 77425, 15 7743 12
7744 13, 14, 774521 77461
gIVen [14] 7568 16, 758221,
7594 10 16 7622 22
762620 7633 8, 7647 20
770524, 7714 14, 7735 21,
7738 3, 8 7743 22
gIVing [1] 7744 14
glaCiers [1J 7572 18
glad [1] 7734 13
goes [11]7582 12, 760710,
7632 10 763720,22
764814,15 76493,9
769712 77356
Goodman [1]7743 20
goods [1] 767925
gotten [1] 77454
government [20] 7569 22,
7579 24, 7580 8 7622.23,
762319,21, 7624 1 6, 15, 18
7625 3, 4, 9, 7638 15 7639 4
7651 11, 7658 17, 7671 19
767413, 76753
governmental [1] 7669 21
graduate [1] 7670 12
graduated [2] 76689 10
Graham [13] 7612.5 7620 7,
765221, 765518 7656 3 8
13 23 765713 7711 14,
77173 m424, 772911
grandeur [1] 7630 4
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granrte [1] 77285
graph [4]757111, 7590 4,
7597 18, 7620 23
grasses [1] 772821
graturtously [1] 7606 21
gravel [16] 76584, 9 10 12,
13, 16 18, 19 20 24,25
765910,14
great [3] 7662 6, 7681 17,
768813
greater [1] 7670 15
greatest [2] 76814, 7741 7
Green [2]75878
ground [2] 7659 4 7705 4
group [1] 773820
groupings [1] 7708 7
groups [2]763717 767816
grow [1] 763111
grown [1] 7631 20
growth [1] 7701 9
Grungy [1] 7653 14
Guard [1] 756922
guard [1] 76135
guess [17] 7584 13, 758923,
759518 19, 76033, 761319,
763124, 766522, 766710,
767319, 769714, 770311,
7717 to, 771825,77214,
77248, 774512
guessing [1] 76109
GUIde [3] 7628 1, 3 76453
gUIdeline [1] 76453
gUilty [1] 75926
Gulf [5] 76194, 7677 19,
7681 3 7690 1, 7715 1
gunnery [1] 7589 17
guy [1] 760719

-H-
habitation (1] 7699 7
hadn t [3] 7578 11 762713
773013
Half [1] 7709 7
half [5] 7618 12, 19, 7694 19,
7704 17, 7724 24
halfway [1] 7738 1
hall [1] 763821
Hamlet [1]7646 25
hand [3] 7667 16, 7682 8,
771115
handed [1]76755
handle [2] 7703 11, 774113
handling [2J 757822 7734 2
hands [1J 758718
hang [1] 7702 5
happens [5] 7619 18
768218, 7684 10 76936,
771324
Happy [1]7646 25
happy [2] 7639 11, 14
Harbor [2]760314 7604 3
harbors [1] 7602 18
Hard [1]771111
hard [3] 7632 14 771910,
7720 to
hard-ball [1] 768823
harm [11]76127,7700 17
20 771011 772423
7726 12, 21 24 7729 17, 19,
77309

STATE TRIAL TRANSCRIPT
harmed [7} 7659 6, 7694 3,
770923, 77106, 7, 773() to,
20
HarriS [1] 765519
Harrison [3] 7611 5, 7734 25,
77354
harvest (1] 76128
hasn't [4] 7688 5, 77266,
77454,6
hassling [1] 7606 10
hatchenes [1] 7680 11
haven't [7]7571 19 75737,
7600 8, 7640 14, 7666 1
76918 77397
hazardous [4} 7579 10,
7607 5, 7628 15, 7645 5
he'd [1] 758510
he'll [3] 764722, 7648 3,
76501
head [2]756910, 7666 23
hear [5] 7576 12, 7587 7,
764922, 774122 7744 6
heard [8] 7572 11, 761613
76885, 7700 23, 770221,
770520, 773621 7738 21
heanng [1] 75754
hearsay [3]7575 17, 23,
76754
heart [3] 7644 4, 7649 9,
774119
hearth [3] 7683 8 7685 8 17
hearths [1] 7679 7
heartless [1] 7630 7
heat [1] 7648 17
heavier [2] 7685 6, 7
heavtest (1} 7702.22
heaVily [1] 770222
heavy [2] 771420, 7741 9
held [3} 75754 761723
774911
Helen [6] 77023,6 9, 16,21,
770322
help [4] 7599 1, 7628 11,
7634 16 7636 23
helpful [2] 7633 19 7691 13
HERBY [1] 77498
heritage [1] 7698 15
Herman [2] 7655 4, 6
hesitate (1] 7721 4
Hidden [1] 759923
hide [1] 7628 18
High [1] 7682 24
high [1]76275
higher [6] 7579 3 76232,
762423 762516, 7644 24,
77032
Highest [1]761622
highest [5}761711, 761822
76409,20
highlighted [1] 76156
highly [1} 7739 22
hili [1] 760320
hinderance [1] 763224
Hlstonc 11] 7706 18
hlstonc [15} 7670 3 767620,
76782,7, 767922,770616,
17, 770712, 14 77095, 14
77102, 77265 7
hlstoncal [1] 7677 1
history [10] 7606 16 7624 to
764210 14 76639, 767013,

8-31-94 VOLUME 48
21, 7677 20, 7707 18 7732 1
hrt [4] 7612 10, 770222
770720,21
Hold [2] 7696 22,7743 24
hold [2]760213, 772520
holds [1] 7651 7
hole [1] 7715 17
holes [2] 7704 25, 772716
home [2]7619 15,764612
Honda [3] 7658 3 23 7659 7
Hondas [1]76598
honest [1] 7630 15
Honor [59]7568 4,15,
75747 75821, 75954,
7596 3 14 76056 12,21
760618, 76084,16,24,
760910, 16 76102,25,
761224, 76134, 762913,
7633 15, 76374, 7644 2, 5,
22, 7648 9 7651 2, 25,
76528 16, 7662 5, 76676
7704 8,
7731 2 7732 13 23 7734 14,
19,7735 9, 773617, 7737 12,
24 773913,21,22,7740 9,
77413,23,774212 19,
774316,19,774410,13,17,
7746 3 13,16
hope [4] 7630 12,765211,
7694 12, 773615
hoped [2] 761324 773112
hopefully [2] 7732 22,
773516
hoping [1] 7659 11
horIZontal [1] 77035
horrible [1] 7648 9
horse [1] 7742 12
hospitable [1] 7677 8
hours [2] 7706 21 24
house [10] 7672 18 21 23,
76737,13 770716,20
7715 17, 18,24
housekeeping [1] 76138
houseprt [4] 7715 14,
7716 15 771715 17
houseprts [5] 7693 24
7715 12 7716 12 14, 19
houses [3] 7679 7, 770720,
771515
hull [1] 7713 17
human [5] 7677 23, 7690 17,
7691 17, 7699 7, 7724 22
humans [2] 7668 22 7699 7
hundred [2] 7622 7 7623 21
hundreds [3] 7571 21, 23,
763816
hunting [3] 758613 760121,
768025

-1-
I'd [18] 75696 7585 21,
759225 760512, 7606 4,
761218 762911, 17,
7632 22 7638 5, 7639 11, 13
765412 7664 20,767319,
77055 7731 12 773621
I've [36J 7572 11 75876,
7594 14, 759513,75993,
76057 762513,763111,15
20 763819 763912 7644 2

COl""", cloi ce by 1..oolc-5&e (55)

76472, 7648 8 7668 5,
767418 767624 769920,
7700 8 7702 3, 7704 15, 16,
17,18,7705 5,18 19,21,22
7706 10, 7732. 18
ICF [1] 76073
ICy [1]7658 9
Idea [4] 7612 13, 76929
77038 16
identified [5] 7599 17,
7614 8 7700 6 7724 2,
773720
identify [1] 7658 2
II [12] 7708 13 7709 11 12
20 771622, 771820 77197,
8,14,23 772122,7722 5
III [6] 7708 13 770924 25
7725 15, 7731 9, 10
IllegIble [4] 7736 3 773714
773818,23
IlIegrtlmate [1] 7672 18
Illustrate [2] 7694 9 769513
IllustratIOn [2] 7649 14,
77075
IllustratIVe [1] 7648 12
imagine [2] 7668 14, 7741 6
Immediately [6] 764721,
7664 18, 7680 4, 7, 768722,
76882
Immodest [1] 7631 9
Impact [20]7570 8 760715,
7609 7, 7611 24, 7672 4,
7681 12, 7696 19, 7700 13
77033,771021,23,77144,
771624, 771815, 77193 5,
7721 5 7725 12, 7726 18,
772723
Impacted [5] 7570 13
76654, 77111 772413
772825
Impacts [2] 7684 1f} 77108
impaIr [2J 7642.6 7710 9
Impaired [4] 7641 12 15, 18
76431
Impairment [11J 759111,
7592 4 75978, 7600 20,
7602.23 7603.7, 7604 8, 14,
76205 764120, 764225
Impeaching [3J 75933,5,10
impertInent [1] 774611
Implementing [1] 764712
ImplicatIOn [1]75933
ImplIeS [2]7599 12 77142
Imply [1J 771021
import [3J 7634 1,9,7694 7
Importance [1J 7691 12
Important [26J 7582 19,
7617 10, 7627 10, 762823
7634 2 7639 3, 7673 4,
76743 767611, 76789,
76819 15 768318 7685 20
7686 5, 14, 7687 16 769321,
770718 770917, 771022
7712 15 7714 1 77163
impose [1J 76289
Impossible [1] 7686 21
Incidentally [5J 759711,
7600 7, 24,764510, 773022
InCidents [1 J 7661 24
Include [11J 7580 25, 76538
7678 23 7687 13, 7692 23

From granite to mclude
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7695 18, 23, 25, 7706 22, instructIons [7) 7732 18 7672 22 7698 6 7709 23, 7677 11 773124
77305 77336,8, 11, 13, 19 21 7714 13 77228 judgment [4J 7606 3, 6,
Included [6) 7614 24 7622 8 Intact [25) 767221,23 25, investIgations [1) 77244 760722 7723 4
762314,762718,7639 10, 76934 8,769519, 7699 1 inviting [1) 774217 Jumping [1] 7611 12
7711 12 7700 25 7708 18 24 7709 3, Involve [1] 7580 16 June [1) 7660 4
Includes [6) 769220 76975 13 7710 1, 10, 77128 Involved [14] 7570 11 Juneau [1) 7613 10
6, 7703 7 7723 11 7719 17, 7720 19, 7722 7, 7571 21, 75739 15 757624, Junror (1) 766720
InclUSIon [1) 767619 77235,7,77245,772619, 7590 9, 7591 6, 7621 5, JUrlScllctlon (1) 7632 15
Income [2) 7569 21, 22 773015 7622 13, 14, 762615 JUrors [1) 7731 19
Inconsistent (1) 763521 Intend (2) 7608 11 7611 4 7674 16 768021, 7706 9 Jury [B] 75682 7605 10
Incorrect [2) 7594 20, 7604 1 Intended (5) 7625 25, 7647 7, Involvement [1] 763119 761221, 764524, 765122,
Incorrectly [1] 7621 22 7671 18, 77361, 774512 involving [1) 7595 1 7704 3 5, 7731 21
incurred [1] 7696 16 Intent [6] 761525 7616 16, Irregularity [1] 7718 12 JUry [26] 75753, 7581 12
India [1) 7631 17 17, 7634 14, 763612, 768216 Irrelevant [2J 7611 8 764611 760212 7603 10, 76059, 11,
IndIan [2] 76139, 767215 Intention (6) 7661 6, 7663 25, Island [37)756811,13, 761021 22, 7611 1, 16,
Indicate [3) 75929, 77128, 7664 1, 7666 12, 25 7569 9 7571 18, 7572 24, 76125, 15, 761612 7628 1
77216 Intentionally [2) 7628 14, 757312, 757619, 75915,23, 7629 9 16 7631 8, 7633 24
Indicated [4) 7587 17, 77295 759520,759721, 760113 765119 23, 767010, 76885,
764217,765717 772624 Interest [1) 761522 7604 4 17, 7620 9, 7623 5 771120 77279 18, 773217
indicates [3) 76122 771320 Interest [21) 758722 7654 13 766615 18, 19 20 JUstIfy (1) 772119
771812 7621 25, 763619 763716 767116 17 77135 77175
indIcating (2) 75879,75973 25 7638 11 15 17, 19,20, 18 20,23 771924,25 -K-
indIcatIon [7) 7709 3, 21,23 25, 76393 13,20, 7720 1, 6, 7, 10, 19,

!<achemak [12]762217
771623, 7721 9, 7723 6, 768814 769318, 7699 17, 77223

76256 11, 19 76262,7,9772611,21,773017 772421 Island (3) 77156 77183,
24 7627 10, 17IndIcator [2) 771521, 77162 Interested [5] 75809, 7720 7
!<ake [1] 7660 22

indIcators [2] 7716 1, 5 7662 22, 7663 9, 7688 15 Issue [13] 7594 9, 761117,
kayaklng (1) 7601 22

IndIVidual [6) 757320, 769811 23 7638 10, 7642 16, 7651 2,
keep (3)765824, 77422

7576 19 7583 19, 7630 19 Interesting [B) 7668 13, 17, 18 770110 770225,
Kenai [7) 759722 7654 20,20,7710 13 7673 8 24, 7687 9, 769725 7703 1, 770722 7741 19
767814, 768723, 7704 22,IndIVidually (2) 7630 17, 77281,9,23 Issues (6) 7630 24 7652 4,
7705 9, 7729 47644 13 Interface (1) 7682 6 19 7660 2, 7741 10,21
key (2) 7686 15

indIViduals [3) 76126, Interference [1) 760221 It'll [1) 76105 K1B [4] 7573 13, 7589 24,
76731,7 Intenm [1] 7636 13 Item [3]76301,5,7744 6 7591 7, 7598 16
Indulge [1] 7620 13 Intenor(2) 762118, 7622 5 Items [2J 771011, 773625 kindly [1) 759825
IndUstry [1] 7663 15 Internal [1) 759612 l1Z [1] 7700 21

kinds [10]7582 9, 762610
inference [1) 7634 3 International (2) 76189, 12 IVory (1) 7691 7

762718, 7639 18, 767717,
inflated [1) 7622 3 InternatIonal [1) 7677 5

-J- 767914, 17, 7681 13influence [3) 7677 4, 7680 5, InternatIonally [1J 763114
7708 15 7730 1768913 Interpret [3) 7686 19, 22,

Jack [1) 766525 Kn.ght (3) 77135 7720 6 7
Information [21] 7594 11, 15, 77286

January [6) 7592 16 7594 23 knIVes (1) 767825
16 17,18,20,7596 20 22 Interpretation [3) 7668 24,

7595 23, 7660 2 5 7662 12 Knowing [1] 768813
7600 4 5 761424 76155 771513 771811

jargonlng (1) 76796 knowing (1) 7730 25
7621 14 7631 1, 7634 9 Interpretrng [1] 7728 15

JEFF [1] 7719 11 knowledge [B]760615,
7665 7 76875, 7690 12 interrupted (2) 7614 18

Jeff (4)7711 9, 7713 1, 7616 6 7659 17, 7665 16,
7691 9, 77125 77166

77198 77203 7666 3 7699 4 7706 2
Informational [1] 7700 10 intertidal (27) 756825

jeopardIzed (1) 772024 770921
Infringe [1] 765114 764916 76853 76864

JOb (3) 7630 22, 7675 1 knowledgeable (3) 765224,
Ingot (1) 7720 8 7692 23 7693 6 7699 11

7684 23 7660 8, 7662 15
inherent [1] 758020 7700 21 7703 19, 7709 1,

Joel (2) 7711 8, 771721 KodIak (49) 7568 11, 13,
InitIally [1] 76187 7710 4 77123,6, 10, 16 20

JOHN [10) 7568 7, 76136, 7569 6, 8, 9,16,19,21,
injury (5) 7612 11, 77107, 16 77162 771818 772610 763317,7644 8, 7662 18 75701,8,12,15,24,75713,
17 77285 8 18 24, 7729 6 14

77473, 6 9 12,21 5,9 18 75726,15,18,24,
Inlets [1) 76026 77302,23

John (5) 7662 6,11 76659, 75735, 12, 7576 19, 7580 14,
Input [1 J7666 1 interview (1) 7587 6

12 16 758811 7590 16, 7591 1,3,
inquire (1) 7614 10 IntervIewed (1)770521

JOHNSON [2] 7662 18 5 23 759512 20,22
inquiries [1) 76143 Interviewees [1J 7608 17

774721 759721,7599 13 7600 13
insert [1] 761920 introduced [1] 7680 7

Johnson (16) 7662 6, 11, 12 7601 13 7602 1,
Inserted [1] 771116 Intrude [1] 7700 14

14 766525,7690 3, 769210, 15,7604 4,17,7620 9
inside [4] 7598 10 16, 17, intrusion (1) 770321

19 769311, 77036, 77194, 7644 5,12,24,767118,
7671 20 Inverted [1] 7713 17

772310 11, 77253 772624 768723
Insofar [1) 76871 investIgate [10] 7572 13

joked [1) 7643 14 Kupreanof [1] 7598 12
instance [3] 76228, 765617 7673 10 7709 17, 7712 19

JOY [1) 7749217660 12 21, 7714 15 77174 772023,
Joy [3] 7675 6, 7704 8 -L-instances [6] 7599 8 7721 20 7730 7
77496

- 762211, 12, 7641 12, 76429, Investigated [7) 7696 11,
JR [10) 7568 7, 76136

lack [1] 768221
76911 76989,21, 7719 18 77243 ladles [1) 75686
Institute [5] 7573 24 758022 2077295

7633 17 7644 8, 766725, Lagoon [7) 7655 19 7723 15
77473, 6 9 12,24

7591 19 25 7631 19 investigating (4) 7698 7,
Judge (7] 7574 17 761325

21,232425
Instruction [2] 764713 7721 14 77296 9 IBid (2) 7683 20 7691 21
76514 Investigation (6) 7621 16

76308, 76322,763621,
lake 11] 767421

Included to lake
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Base Systems ApplcalJons

lakes [1] 758116
land [79] 7569 2, 7576 24, 25,
758115, 19 75828, 7590 10,
23, 7598 13, 76178 9,
7618 14, 76199, 16, 17,
76211 4 7622 9 15 76233
22 23, 76246 17 7625 1, 3
8, 12 13, 14 15, 16 76265,
10 11, 13,21, 762718,21,
7634 3,
7636 2,13,18 76372,13
7638 21, 7641 15, 7642 11
25 76431,17,76631,
7669 19 24 7670 5 7671 6
7680 3 25, 7681 10 20, 21
22,25 7684 21,7689 15,
7695 21 25, 7698 3, 7703 1,
77164 77249,77288,13
773023 25
landmarks [1] 767621
Lands [2] 761522,76165
lands [44] 7585 15 7598 15
16,19,20 75998,761611,
23 24 25, 76174, 7, 23,
761821 761910, 762119,
25,762318,762510,21 23,
762614,15, 17, 762923,
76304,7633 21,7634 10,23,
24, 7635 17, 76366 763716
765115,76565
8 19,7660 14 7661 3 16,19,
22,766217
landscape [1] 76802
language [2] 7616 16 7640 5
large [13] 76167, 762716,
7631 13 7649 10, 7671 6,
7684 1 769521 22 7704 15
770518 770817, 7722 9,
772817
largely [2] 7681 19, 7689 23
larger [5] 7622 21, 7695 6,
7698 12 7720 16, 772421
largest [2] 7695 8, 7725 1
Larry [1] 75744
last [22]7568 10 75728
76071, 761015 76113,7,
76122 761915, 7646 9,12
17, 7654 14 17,24 767318
7678 4, 7679 9, 7698 8,
7704 16, 7706 25, 7727 13
773810
late [4] 7678 1,767923,
769714 15
latter [1] 75709
Law [1] 7677 3
law [4] 7579 11, 76075, 14,
764511
laws [1]766922
lawyer [3J 763615, 7638 6,
766813
lawyers [3] 759516 763124
764510
lay [1] 757425
leaders [1] 7665 1
IQClmed [1] 7648 22
IQClming [1] 76639
IQClse [3] 76154, 7, 7641 24
IQClSQS [3J 7613 10 21, 76156
LQClve [1] 7615 17
IQClve [5] 7615 14 7638 5
7661 7 7676 11 7683 11
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leaves [2] 7685 6,771519
lecture [3] 7675 11 12
legal [5] 758113, 14, 75822
7636 17 7678 4
legally [1] 76426
legibility [3] 7736 20
7740 14, 774221
legible [7] 773511 7736 6,
24, 773911,14, 7740 5,
77432
legISlation [1] 76168
length [2] 75757, 760710
lengthy [2] 7575 3, 7665 13
lens [1] 7684 4
Leslie [1] 765923
letting [1] 77458
level [6] 7570 19, 7580 11,
7684 20, 77124,7722 12
levels [1] 7689 12
liability [2J 7606 5, 760712
libraries [1] 7689 5
library [5] 768811 12 25
76891,9
license [9] 764110, 14 25,
76425 11, 19 21, 7643 8
licenSing [1) 7641 13
lichens [1] 772811
life [2] 7629 24, 7668 23
light [10] 7600 1 761120 21,
7648 18 7699 6, 7702 24,
77105, 7722 23, 772615
light-colored [2] 7728 5 10
limited (23)757521, 757920,
7585 25,758612, 7604 10
761625 76199,17, 76203,
76257, 10 14 76263, 5, 6
17, 20 7643 5, 7663 12
76871, 769124 7734 11,
773823
limiting (1) 76611
line (13)7570 19, 7606 25,
76157, 7621 21, 7627 1 2
7630 1, 5, 7638 12, 7677 2
7699 9, 7721 2, 7723 5
lines [1] 7621 3
liqUidated [1] 7585 1
liqUidation (1) 7584 18
list [2B] 7609 10, 11, 7647 11
7665 16 7666 7, 13, 16,
7704 16, 771111, 12,
771224, 77198, 773510,20,
25,773610 773721 25,
7739 1,2 6 7740 19 20, 25
7743 9, 10, 7744 4
listed [1] 7738 7
listened [1] 75927
IIstemng (1) 7613 19
lISting (4) 75877, 11,
769815, 7711 7
literature [1] 7705-24
litigation [8] 7572 25 7573 3
14 15 7591 6, 7606 5,
768823, 76912
Littoral [1] 758118
littoral (3) 7581 9, 11, 12
live [11) 76523,767817,
7679 11, 7680 13 7683 2 3,
6 7698 19, 7734 22 7743 16,
7744 16
lived [8] 756821, 767819
22, 7679 5, 15, 7699 8,
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77079,10
liVing [4) 7678 7, 7680 24,
7683 2, 7685 19
Lobdel [2]7693 11, 77036
Lobdell (9) 7665 12 25
7666 5 7692 10, 20 7696 4
7719 2, 7725 8 7726 23
local [1] 7569 14
locale [1] 7698 9
located [4) 75865, 7591 3,
7655 19, 7722 16
location [34) 7582 18 20,
7600 2, 7662 16, 767822
76792 18 768610 769117,
7693 23 7694 3, 7695 20
7696 5, 23 7697 9, 7699 23,
7702 19, 77129, 12 7713 16,
19,21, 77147, 11, 771510
77163, 17, 77172, 77238,
10 7724 6, 7725 3,
7726 3 7728 22
locatiOns (11) 76496
767813,20,767914, 7680 8
7684 24, 7689 21 7707 8
7708 25 7724 21 7729 1
logging (2) 768112 771711
logical [3) 7664 24 76656
769622
logistical [1) 77366
long-term (2) 76155, 7
looks (3) 771710 7732 25
77331
Lora [1)766525
lose [5) 7675 6, 7686 20,
76876 7744 22
loss [1] 76128
lost [6) 7686 5, 6 7, 7700 9
11,7745 5
lot [32) 7579 22 7585 7 9
7602 5, 7603 1 7606 18,
7610 5 7631 20 7669 22,
7674 23, 24, 7675 25 7677 7,
767924, 7680 24, 7689 14,
76981,9, 769915 770323,
7705 17 7706 7 10 771711
16 772615 772823, 77299,
23 7730 8 9,
774110
lots [5] 7579 16 22, 7604 9
76791 14
love [1] 7629 11
low [1) 7690 22
lowered [1] 770715
Lydia [1] 76554
lying (2) 7713 11, 77164

-M-
Ma'am [1] 765921
machine (2)7680 17, 18
MacSwam [13) 7571 1, 3, 4,
757419 75754 6,7,
758720, 76086, 17, 76093,
7619 3, 7632 20
magic [3) 7682 10 7711 8 10
major [1) 7624 12
maJorvd (1) 76688
Malaquand [1]7643 11
Malchoff (1)76554
manage [1)7684 22
managed (1)76528

Coc ..... d"..e.. by lDol<-5ee(57]

management [15) 765225
76608 7662 16, 7669 7, 8,
17, 76702 7674 16, 7677 10,
768111, 7690 7, 769312, 16
19 7694 2
manager [4) 7662 13
766817 7669 10, 76705
managerial [1) 76704 
map [6) 7713 1, 3, 77151, 3
7720 3, 7721 24
maps [4] 7592 3 8 9,
767210
March (2) 7577 25 7578 6
marginal [1) 768413
margins [2]7692 17, 7694 6
marine (3) 7581 23 7599 6,
76826
mark [2] 7619 22, 23
marked [2]761914, 767924
markedly [1] 7680 19
marker (1) 7619 15
markers [1] 7682.11
market [2B) 7579 25 7582 22,
7583 12,20 21, 7584 21, 23
758511,13,24, 7590 24
7600 3 7607 11, 7613 10,
7620 25, 7622.5, 7623 18,
762715,762817,18,
7630 13 14 15 25, 76311,
7638 24 7639 5
marketed [1] 7583 21
marketing [1)7583 23
marketplace [3)759815,
7630 23, 7636 7
markets [1]7632.18
mass [5]757313,16,18 22
75742
material [13)7593 10 76072
7645 5 7, 7696 10 7700 15
77011,2,4 6,9, 7746 11
materials (7] 7650 22
765525,767910, 7702.23
7706 20 7712.6, 7739 8
math (4) 7601 9, 10, 11
matrIX [4] 7683 20,7685 23
76867,22
Matter [3)770121, 772415,
772819
matter [12) 7614 23, 7650 19,
24, 25, 7651 4, 7670 7 8,
769916,77147 7733 25,
773510, 77459
matters [5] 760713, 761113,
7646 7, 76652, 7749 11
matured [1]7588 2
McArthur (5)77276,8,10,11
McMullen [4] 7657 10, 22
76587,23
mQCIn [22]757422, 7577 4,
7583 19,758917 760812,
76177, 7644 12, 7648 18,
76521, 76535 76671,
766820,7683 16, 7686 24,
769122, 769513, 14,
7716 13, 77378, 7738 10,
77458
mQCInlng (3)7658 13,
7673 25, 7674 5
meaningfully [2) 7714 10
77418
means (15) 757020 7581 17



BeoICS~ Apphcat<>ns

759125,760421, 76423 5
6 7654 9 7678 6, 7681 24
769123, 769222, 770315
21,773316
measure (1) 770114
meet (1) 76184
meetings [1] 770524
Melvin [1) 76554
member (4) 7631 25,
764515 766012 76764
memory (1) 760611
mention (3) 7588 17, 75895
767821
mentioned (13) 7569 7,
75833 759711, 762121,
7639 24, 7651 10 7666 24
76885, 7690 16, 17, 7705 7
773913 774220
mess (2) 7700 23, 7721 7
metal [2] 76806, 77268
method (1)757323
Michigan (1) 76689
microphone (2)770310 11
mid [2J 7670 15 773611
midden (2)7702 12,20
middle [B) 767220 7683 17,
768514 769713, 77055
771115 77277, 774511
migrated (1) 767018
Mike [1] 774320
miles (1) 75892
military (1) 7589 16
million [1B) 75724, 75884
761813 19 762010 14 16,
17 76954,5,76961,3,
771118 77173,4, 771919,
7724 24 7727 4
millions (2) 7638 16 18
mind [7] 7568 10 76364,
764013 76538 76756
7696 7 7734 16
mine (1)759525
minerai [1] 770118
minor (1) 7610 19
minus [1] 7569 11
mlnlIte [5J 75768, 7594 3,
763621 77422 7744 5
mlnlItes [5J 75755, 76312
7675 16 7731 16 77326
mlscharactenzes [1] 759725
m,scharactenzlng (2) 7588 6,
75953
mlslmpresslon (1)76149
misinterpreted (1) 761421
mislead [1] 7628 14
misnomer (1)771315
missed [2] 75784, 758215
mIssing (5) 76874 773511,
773714, 773822
misspeak (2) 759824
mlsspoke [2] 76576, 771922
mistake (1) 77254
mistreatment (1) 76238
misunderstood [1] 7639 13
misuse [1) 7695 15

_ mIxed [1) 762722
mIXture [2] 7679 16, 7702 13
model [3J 7641 13 14, 7642 1
moderate [1] 7722 23
moderately [1] 7626 12
modem [10) 7669 19 76783

measure to oceanfront
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5 7680 20 23 7697 18
7702 10 7709 4 7726 6
modIfy (1) 7669 24
modifying (1) 768025
moment [4] 759323
7632 12 7661 1, 7700 1
Monday (3) 759711, 76478,
10
money (9) 7584 7, 758717,
76031, 762311, 7714 14,
77178, 771825, 772114,20
monrtonng (1)7664 20
Montana [2] 7736 7, 8
month (1) 770422
months [4] 7704 17, 22
770622 24
Moon [1] 76556
Moonln (2) 7655 5 6
morning (19) 75684 5 6
761719, 764717,20, 76501,
7670 7, 7705 20, 7735 19,
77382 4,8,773922,77407,
7743 9, 12 23, 7744 15
mostly (1) 7700 15
mother (1) 76787
motion (2) 77453 7746 6
motions (1) 76323
motIVated (3) 7583 5, 8,
762719
motivation [3) 7584 6 10, 12
mountain (1) 7590 16
mountains [1] 757220
mountaintop (1) 760321
mountaintops (1) 7603 19
mouth [1] 7601 11
move (1) 7702 7
moved (9)7629 16 76591
76801 768816 19 20,21,
770711
movements (2) 7699 12 13
moves (1) 7659 4
moving (3) 7658 25 7667 13
77014
MS [1] 7694 17
Ms (3) 7660 2 5, 6
mud (1) 7659 12
Mundy (5) 76073 76196 10
7620 2 12
municlpalrtles (3) 7573 3 8
75745
museum (2) 76752, 771222
mlItual (2) 7663 24 7664 4
myself (1) 7633 10

-N-
mills [1] 7680 17
name (7] 7618 8 7643 7,
765214, 765921, 7662 9,
766719, 76886
named [1] 7643 11
names [3] 7711 16 7743 13
19
National [11] 767116,
7672 10, 15 7674 7 14,
767618, 77068, 77243,20,
77294 22
national [11] 76167, 13
7624 10 13 22 7631 17
7633 6 7676 12 20 7698 15
77244

8-31-94 VOLUME 48
natIonally [1J 767619
Native (15) 75724 76169
10 14, 762624, 7634 1, 2 10,
763510 76362 5 13
763923 7651 12 768925
natIVe (6) 7634 24, 763716
17 7663 9, 7665 1
natives (2) 7634 22 23
Natural (1) 761522
natural [12] 7582 12 761623
76174 7 9 23, 7619 10
762125, 762921,24, 7678 17
Nature [2] 7571 25, 7572 5
nature [6] 758723, 7603 5,
768114, 76835, 77268,
77301
nearby (2) 7582 9 7601 7
necessity (2) 7644 20
767625
needing (1) 762422
needs (3) 7650 4, 7675 2 3
neglected (1) 77154
negotiated (2) 7624 20
negotiations (1) 7624 21
neighborhood [1] 7707 16
nicely (1) 77248
night (7J 7619 15 76469, 12,
767316,76799,773810,
773919
nine (3) 7641 4, 771119,
77426
nrtty-gntty [1J 7691 11
nobody (1) 77457
nomenclature (3) 761625
76175 76292
nomination [1] 767619
non-native (1) 7634 25
non-natIVes (2) 7634 23,
766622
non-waterfront (1) 76265
nonexclUSive [5J 760421
764125 76423 5 21
nonresponsIVe [3] 7606 19,
20,760722
noon [1] 77433
normal (3)7579 24, 758616,
77349
normally (5) 7580 9 758324,
758725 7604 18 22
NORMAN [2) 7653 1, 7747 15
Norman (6) 7652 12, 19,20,
23,76563,7
North (3) 7672 16, 7674 11,
77372
north [1] 766620
northeastern (1) 7668 18
northern (2) 7670 18 7691 6
Northwest (1) 772320
Northwestern [B] 765519,
772315 21,22,23,24,25
Notary [2J 7749 7 21
notated [1] 7662 7
Note [3J 7628 1, 3, 7645 3
note [1] 7662 6
noted (2) 7689 14 7718 4
notes (9) 76102 7706 3 5 7
77127, 771511, 772523
77262, 774910
notice [3] 7611 5 6, 76122
noticed [1] 7654 7
notified (1) 7647 7

Conco<dance by l..ool<-S-(58)

notion [1] 7622 2
novel [1) 773516
November (1) 765220
Nuchek [2] 766310 13
Number (2) 7612 19 22
number (46) 7569 18,
7571 20, 7577 4 7578 23,
7579 7 8, 7580 15 7590 9,
759220, 759719 76027,
76094 6 22 761613
7621 7 7622 3, 6 7623 22
7624 1,2, 7625 7, 7666 16,
76762,3,768917, 7690 20,
7694 16, 7704 15, 7705 3, 6,
B, 1B, 7707 23, 770B 17,
7713 9 24, 7720 2 7725 21
772B 17 7735 22 7737 25
773B 6 7743 7
numbers (19) 7601 3 76198
12,7620 14,76216,7622 5,
10,762324, 76254 762619
22, 23 7640 15, 18 25,
76415 7699 2
numerous [1] 77364
nutshell (1) 770110

-0-
object [14] 7568 17, 7574 7
7582 1, 7588 6, 7593 2
7595 3, 759725 7606 9,
7632 2 7644 5, 14, 19
77312,25
Objection [4] 7596 5,
760311,76308, 763521
objection (6) 7595 6
760524 7608 1, 7610 19,
76378 767711
objections (3) 7576 13
7614 4, 7650 1
objects [1] 76872
obligations [1]76289
obscure [1J 7628 18
observable [1]7684 3
observe [1] 7683 14
observed [1J 7653 19
obtain (2) 7653 7, 7665 2
obullned [3J 7606 3,76155,
768712
obtains [1J 7669 16
obvious (1) 7653 6
obviously [4] 7582.8
760720 761112, 764614
occasIOn [1] 758611
occasIOns [2] 7600 11,
76061
occupatIOn (4) 766721
7677 23, 7698 25, 7724 22
occupations [1J 7680 14
occur [6] 7580 15 76054,
7621 24, 76223 762715
765621
occurred [12] 7572 12,
7578 11 21,23, 75881,
7625 19 7627 8, 7661 25,
7680 4, 7690 25, 7693 4,
77109
occurrence [1J 764224
ocean (4) 7581 15 20,
75891,4
oceanfront [3] 7581 20,
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758819,24
offer [13] 7572 3 758623,
75871,22,24 25 75883 4,
7, 76114, 7629 13, 774110
offered [3] 760920, 7613 1,
77482
offers [1] 758710
office [9J 7613 10, 762115,
7622 2, 7638 9, 7702 5
7705 16, 7736 23 7739 6,
774220
officer [4] 7638 16, 7660 5,
770616,18
officials [1] 759520
OftentImes [1] 7685 13
Oh [5] 7571 8 7584 8,
7659 8 7725 22 7735 1
oh [3] 7598 24 7625 6,
77154
011 [2] 762711, 18
011 [85] 7572 14, 7578 17,24,
7580 5, 15 7591 9, 7592 3,
76036,7, 76047,13, 76052,
762714, 762820 76298
76424, 12 13 14, 15 22,
76432,5,7,9 13 24,
7649 11, 765512 16 22,
76563,11, 17, 76577,18,
765915, 766024,
7661 6,9 766217,7663 23,
7665 18 7672 4 7689 24
76907,769224 77003,14,
770223 24 7703 16 19 21
23 7706 6, 7708 3 7709 18,
771016 77112 5 771418,
771623 24 25 77171
771815,17 20 77193 5,
7720 25, 7721 9, 7722 22
772413,
18 772512 772613,25
772717,7729 1 2, 16
773018
Oiled [24) 7580 17 7596 25
75975 14 759924 7600 17,
7601 14 760315, 7604 25,
76051, 76495 11, 76931,3,
7695 24, 769620 7699 5,
7700 3, 7723 12 7724 16
7725 4 7, 7729 14, 773/J 11
ollmg [44] 75922, 10
759314, 759411, 13, 15, 18,
75962,18,759913,15,20,
7600 1, 5, 7641 1, 12, 76495,
76936, 769621, 76996,22,
7700 12, 21, 7702 19 22
77034, 770510, 7709 15
77103 5 771621, 7721 6,9,
7722 23, 7723 7,
772415,7726 12 14,15
772825,773015,17
Okay [43] 75762, 3 4, 8, 9,
75868 7588 22 24 7592 19,
75937, 76059 11, 14
7610 20 761620 7620 12
7622 17 7629 3, 7638 4,
76472 76493 7650 17
7666 8, 7675 4, 7681 8,
7684 9, 10 7686 13, 7691 17,
769612 770125, 770512,
7709 19,77146,77157
772019,7722 4 7723 9,
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7727 1, 7730 7 7733 18
7734 18 7746 14
okay [25J 7584 8 758921,
760111, 760213, 761922,
23, 7678 22, 7684 5, 7685 2,
768717, 7688 1,25,769221,
7693 23 7694 4, 7695 20,
769724, 7700 20 770313
771111, 15 771212
7719 12 773/J 1 7735 1
old [4] 767224 7701 22,
7735 20,25
older [3] 769716, 76982,
770123
ones [8] 7571 24 7597 16,
7624 18 7676 11 16, 7698 2,
7732 22, 7738 23
ongomg [2] 7681 15, 7682 1
Onton [11] 75971,16,24
75988 10, 11 17, 75994, 14
7600 9 10
onset [1] 76805
OPA [1] 765022
open [1J 75749
opened [2) 76377 769816
opentngs [1] 7720 16
operations [4] 7569 23,
7660 3, 7661 17, 7662 1
operative [1] 7622 1
operator [1] 7610 12
opme (1] 7651 8
opmlon [4] 76039, 7660 13,
7724 10, 7731 19
OpiniOns [1] 767714
OPPENHEIMER [38] 76528,
16 76532 765918 19,25,
766011, 7662 3,5 10, 19
7667 4, 7734 19 7735 9, 15
7737 12 7738 22 7739 4, 19,
21 25 7740 7, 9 18, 77412
5 774211, 14 17, 7743 16
24, 7744 2,10,17,20,
774716 19,22
OppenheImer [5] 7651 25,
773218,21,774223, 7744 25
opportunities [2] 76761,2
opportunity [12] 757822, 24,
758323, 75876, 763111,
7634 21, 7641 22 7646 15,
764723, 7648 4 10, 7649 25
opposed [2] 7585 12,
773711
Order [1]7568 3
order [10] 761118 761225,
763722 7703 4, 7735 10, 21,
77361, 10, 7744 3, 4
ordnance [1] 758922
Oregon [1] 7632 1
Organic (2) 7701 4 7
organic (5) 7701 1, 2 6, 8, 18
organizatIons [2]76765,12
organIZed (1) 763717
onent [2] 7720 4, 7721 24
ongm [2] 76874 7701 19
ongmal (2) 76079, 761610
Onglnally [1] 77427
otters [1] 772021
Otto (2) 76114, 7734 25
ought (2) 7574 10, 7619 5
ourselves (3) 7573 18,
7630 19, 7661 1
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outcrops [1] 77229
outdoor [2] 7586 14, 760121
outer [1] 7598 12
outline [1] 7666 10
outside [4] 7568 23, 7653 9,
11,76893
over-the-horlZon [1] 7624 12
overcome [1] 763021
overlymg [1] 7646 19
overnight [3] 7613 15
7740 3, 774114
overruled [1] 76378
oversupply [1] 7604 6
owned [5]7585 6 9, 760716,
7634 3, 7636 2
owner [3]758514 758713
76037
ownership [1] 758020
owns [4] 7581 15, 76987,
773/J 25

-p-
pm (6) 77043,4,5,773121,
774818
Page [2] 7606 24 7637 3
page (13) 7606 23 7615 1,
763722, 764614 15,20,22,
76475 9,16, 17 7648 8, 25
pages [4) 7646 16 7731 14
7734 11, 12
paid [7] 7601 7, 7622 23,
762421, 762721,23,24,25
Palmer [1]7586 5
Panhat (3) 7721 22, 25,
77222
paper [1) 7695 1
papers [1]770524
paragraph (5) 763625
76372, 765110, 16 21
paragraphs [6} 7644 15, 18,
7646 21, 76526,7,10
parallel [1] 7710 19
parcel [20) 7577 17, 19,
7584 21 23 24, 758512,
7597 1 3 5, 9, 7598 16
7600 17, 21 7601 7, 13,
7603 14, 7604 24, 76052,
7644 13, 7671 18
parcellzatlon [2) 7640 10, 23
parcels [18] 757224, 75736,
14 757619,20 75868,
7591 5, 10,22 75923,5
7596 25, 7599 18, 7600 23,
7601 14, 7604 6, 17, 18
Pardon [2] 7608 22, 7733 9
pardon (1) 773719
pared [3] 7739 1,2, 6
parens (1) 7648 23
Park [18] 767116 7672 15
767618 76987, 12 13, 14
21 24 7699 16 7700 6,
7706 8 7724 3 20, 7729 4 7,
21 22
park [6) 7579 17,21, 7580 1,
76167, 77244 22
pari<.ll (2) 76167, 762713
Part (1) 762719
part [42] 7568 15 75704, 9,
75719, 7572.20 757415,16
757921, 7580 13 758122
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758215 7584 7 10 7590 23
75929 759812 760323
76074 7 7612 24, 7621 8,
7622 16 76257, 21, 762719
763/J 15, 7636 19, 7638 6,
76394, 764917,
7659 10 7663 14, 20
768122 7703 19, 771316
20 7723 22, 7729 21
partially [2] 7623 6
participate [1] 7665 20
partl9S [5] 7587 14, 7625 20,
21, 763724, 763813
parts [4] 757020, 7592 7,
769020 22
party [1] 763721
Pass [5] 77276, 7, 8 10, 11
pass [3] 7645 13 18 7664 19
passmg {2] 7606 14, 7648 3
Pat [1] 7652 18
paterrt [1] 763614
PATRICK [2] 7653 1, 774715
Patnck [1] 7652 12
pattern [2] 7683 14, 7708 4
Paula [1] 7743 20
pay [6]761210, 76232,
763721,7684 5 769322
76944
paymerrt [5] 7623 7, 8 10 12,
19
peaks [1] 7570 21
pendmg [1] 77453
penetrated [1] 772717
People [8] 7602 15, 76639,
767915 768110, 768516,
7692.8 77079,10
people [66} 7569 7, 20,
758119, 759512, 18,
759814 760118 19,
761322 7622 13, 76238 10
762713, 7633 8, 7645 12, 13
7668 24 7669 1 23,767017,
7672 20 7673 13 23,
767525, 7676 1, 7677 20, 21,
23,25 767816,18,76792,
5 11,25,7680 2 3,8,12,24,
7681 12, 7683 2, 7684 2,
768519 7686 9, 768713
7688 13 7689 17, 7691 5 7,
769318 76941,769818,19
7700 9 7705 20, 22, 24,
77115 771516,18,77184,
21, 7739 8, 7741 18, 7743 24
per-acre [2} 7624 4, 7625 9
perceIVe [1] 76172
percent [18} 75706, 7577 20
7590 14 7600 16 19,
7604 25 76414, 9, 10, 12 15,
19 20,24, 76427, 768725,
7700 10
performed [3} 7580 18
7620 2 7729 21
period [23} 7570 10, 757113
17 7583 13 21 7623 9
76279, 7649 24, 7661 2
7677 22 25, 7678 2, 7679 4
23 7680 9 7683 12, 7697 15
7698 17,20, 7709 15, 77232
perIOds [4] 7670 16, 7677 21,
7698 25 7699 1
permISSion (1) 767222
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permit [1] 766924
permits [1] 76156
person [9J 7580 7,758512
76051, 76307 765224,
76607, 7662 15 7664 21,
773725
personally [1] 7673 11
persons [1] 7661 13
Peter [1] 7652 15
Peterson [1B] 773524,
77364,8 11, 18 19, 77371,
11 13 19 20, 773820,24,
7739 10, 7740 5 6 7741 9, 16
petroleum [3] 76075
762821 7701 22
PETUMENOS [45] 7599 1,
760212, 76091 6,12,22,25
76104,9, 12, 7611 17,
761323 25 761412
7615 14 17 7629 15 76308
7632 2 6 7633 18, 7635 22
76361 24 25, 76372 10, 11,
764325,76463,7,765019,
7651 20, 7675 13,
7677 11,768819,21,23,
7721 15,7731 2,7, 14 24,
773210 774710
Petumenos [23] 7573 23
7583 4 7592 7, 7598 25,
760620 7613 11 20
761525, 7620 19, 762121,
7628 1, 5, 7629 6 22,
763024, 764710, 17,22,
76492,24, 765014, 76729,
768816
phase [2] 7580 11
Phelps [1] 774320
Phllllpe [4]7643 11, 14 19
23
PhoenIX [2] 756823
photocopied [1] 764715
photograph [13] 7695 10 13
77022 6 771124, 77136,
77155, 771722 771925
7722 1, 7723 19,20 7727 10
phrase [2] 7591 19, 764210
physical [2] 7634 24, 25
pick [1] 7700 18
picked 19] 768714, 7689 7,
7698 18 19, 771221,
772920 7730 12 14
piece [3J 7579 10 7674 7
76951
pieces IS] 761424 7669 3
7685 5, 7722 25 7723 1
Pipeline [1J 7671 4
pipeline [1] 769320
pits [2J 7679 7, 7724 1
pIVotal [1J 761123
place [17] 75863 763520,
766310 767318 7684 9,
7690 6, 769120,23,25
7702 2 17, 7708 22 7720 11
17 772725 7736 17
places [15] 75705 7602 7,

_ 7658 15, 7663 16, 7678 19,
7680 24, 7681 22 23 76834
7685 1 7689 14 17 7699 16
77092 771324
plaCing 11 J7664 9
Plaintiff [3] 7599 14, 76377,
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76486
Plaintiffs [40] 75734
7585 25, 7594 11 15
759510 17, 7596 8 759715,
20 759911 12 760716
76139, 7619 19 76298,21,
23, 7650 7 7680 22 23,
76851,7690 23,76918,
7694 10, 7695 6, 15, 16, 17,
769614, 770216 770519,
77069
770725 7709 7 7711 17,
771217,771421,24,771920
plans [4] 7663 11 12 76672
769618
plarrts [2] 7684 15 77019
play [4] 7610 13, 76335
76928
pleadings [1] 7606 3
pleasant [1]766625
Please [12J 7605 16, 19 20
7644 21 764522 76461,2
766718, 7704 1, 6 7, 774617
please [6] 7568 19, 758518,
7644 21, 765921, 766715, 19
plumbing [1] 762816
plus [1] 7569 11
pocket [1] 766712
podIum [1] 773615
Point [10} 7586 17, 77023 6
9, 16, 21, 770322 7721 22,
25,77222
pOint [29]757812, 758514
75882, 760713 18, 761019,
761118, 76145 763112 21,
763221 76339, 7639 15
76485 6,13 76519 76738
768525, 7699 23 7703 15,
771023, 77125 77179,
7725 6, 7728 3, 7729 19 20,
774513
pOinted [2} 7573 22 772620
pointing [2]7641 6 76505
points [1] 77163
policy [1] 7661 9
pond [1] 769710
popular 13} 7601 21, 25,
767414
popUlatIon [2] 7569 8,
767524
porous [1]7700 16
Port 114] 76124 7620 7,
7652 20, 7655 18 7656 3 8,
13 23 765713 771113
77173 772424, 7729 11
portion [12] 756823
7569 19, 758614, 759812,
7603 23 7604 15, 7625 13
762621,762723,763712
772224
PortIons [3J 7568 24
758611, 763514
portIons [12] 756824
757010, 16,22, 757223
75869, 759810 7604 12 13
762724, 76369,769619
position [12] 764613 76494
12, 766023, 7664 13
769622 770717 773520
77369, 12 7738 16 774521
Possession [1]758617

8-31-94 VOLUME 48
possession [1] 77363
possibIlity [1] 7738 2
potential [11]7598 11,18,20,
21,22 76044, 761819
768112 771010 7718 15
772622
power [1] 76771
practIcal [1] 7633 2
practIce [4] 7632 11,21,
763320, 769115
practices [1] 7690 11
practIcing [2J 7645 11
76927
pre [1] 7689 10
Pre-HIstory [1] 7688 10
pre-hIstory [1] 7670 13
precIsely [1] 7599 18
predominate [1]767718
preexisting [1} 7710 10
prefer [1] 7675 15
preference [2] 774512 15
prehlstorrc [13] 7677 21,24,
76781, 11, 12, 14, 767919,
7697 8, 23, 7708 19, 7709 5,
14, 77101
prejudicial 11] 76118
prelUde [1] 7652 2
premise [1] 760112
prepare 13] 7733 13 7734 8
774022
prepared [2] 77088,774912
prepanng [1] 7734 10
presence [4] 75753
7664 11, 77128, 771812
present [14] 760511
7651 23 765223, 7666 12,
767110, 14, 7681 7, 10
7682 17, 24 7690 3 7700 3,
7709 21,77258
presentatIon 11] 7648 14
presently [1] 767617
preservation [6] 761624
761724, 76732 7706 16 18
preserve [1J 76161
presidency [1] 765718
preSident IS] 7631 19
7652 22 7656 24, 7657 3,
76606
press 11] 7673 5
presumption [1]7699 13
Pretty [2] 7602 5 7715 7
pretty [9] 7569 19 75704
757214, 19, 759813
7601 24 7602 4, 7603 20
76278
prevent 12] 7656 14 7671 4
preventive [1] 7671 12
previous [2] 75879, 7681 24
previously [3]764216,
765213 7710 10
Prrbllof 12] 7623 5
prrce [19} 7577 4 20 7590 8
11 76016 761823 7621 7,
762220 21,23,76232,
762421,23,24 76251,8,
76275 20 23
prices 13J 7570 18, 76248
primarily [1} 76166
Prince 12O} 7571 12 759721
75999, 76194 7644 25,
766316, 767719, 7678 14,
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76812 7684 11 768711,24
76887, 7689 25, 7690 19, 21,
770420 21, 23 77059
prrnclpal [2] 7569 18
768710
pnnclpally [4] 76858 22
76974 772419
principle [1J 76879
pnnclples [2] 767716
769313
Prror 13] 75959 7659 15
768924
pnor [17] 7569 24, 7570 1 13,
14, 757815 75794 7590 2
759525 759725, 761317
7654 19, 76563 11 17,
7657 18, 7690 7
pristine [1] 772110
pnvate [4] 7580 1 75827,
75864, 7638 19
probability [1] 7602 17
problem [21} 7574 1 17,
7609 5,76173,9,7699 13,
7729 18, 7735 23, 7736 6, 20
77375 17, 7739 10 12 24,
7740 15, 17, 7741 7, 774221
23,7744 8
problems [3} 75984 7734 5,
773824
procedural [2J 7606 16
77359
procedure [1] 7734 9
procedures [1] 7632.9
proceed [1] 76657
proceeded [1] 760717
process [7] 7623 13 76337,
7653 10, 76662 7686 6
76883
processed [1] 771222
processes [1} 7596 24
produce [4] 7738 17, 77402
77432,4
produced 15]7590 2, 7611 7,
768518, 76918 770713
product [3] 7628 21 7701 8
productIVe 11] 762721
Professional 11] 77496
professlonalIB] 7571 5,
760719 76184, 7630 16,
7632 10, 7664 4, 76759,
76764
professionally [1] 7664 6
Professor IS] 75878 76474,
7667 7, 7677 9
professor [2] 766722
767520
profitable [1] 7625 17
Program [1] 7706 7
program [6] 7633 5 7663 23,
767421, 7690 7, 7733 19
programs [1] 7664 4
progression [1] 7664 25
project 12] 7624 11 767422
projects 12J 765821, 767024
prominent [1J 774521
promised [1] 7704 9
promote [1] 7663 19
promoting [1]7663 14
prompted [1J 7606 13
promptly [1] 76477
proper [5}7583 23 76145,
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761711 764125
properties [32) 757320
757816 20 21 75804 5,16
7585 7 10 75865 8 9, 12
15, 16 7590 25 7591 7, 16,
7598 8, 7600 3, 7602 8
760716 76176, 761814
7641 17, 18 20 764312,
7644 12, 76451, 767620
property [96) 75694 7570 5
7573 13 7575 14 7577 14
757910 21,25 7580 7, 12
758210 11, 13 15, 16, 17,
21,23, 7583 12 13 19 23
24, 7584 22, 23, 25, 7585 4,
10,11,25, 758623, 75877,
12, 13, 15,22, 7588 1, 5 19,
75896
759014,7591 23,759715
16,20,23,759810 17,
7599 4 23 76007,9,12,13
16 20 7601 18 19 20,
7602 1 22, 23, 7603 7, 24,
7604 3 4 5, 7605 1, 761623,
761818 76194,7625 12,
7626 7 7628 16, 21 7629 9,
21 763017 18 19 763723,
764010
7641 11,19,21 23,76427
7643 19 7645 5, 7656 23,
765711,22 23
proportion [2] 7619 1,
770111
proposal [2] 76723,7744 13
propose [3] 76374 7741 24
77424
proposed [5] 7621 16 19,24,
767421, 7734 2
protect [2] 76161 763611
protected [4] 76022, 5 8
76365
protecting [1] 7658 14
protectIOn [2] 76362
7690 14
protects [1] 7669 11
protocol [3] 7734 2,6, 11
proved [2)771618 771824
proven [1] 7718 10
proVide [5] 7609 14, 7610 17,
77369,12 77376
provlded [3] 76363 763723
763813
prOVIsion [1] 7651 15
proVISions [2] 76365,
763925
proximity [5] 7582 12
762613,770314 77103 5
Public [5] 7621 25, 7639 3,
767625 7749 7 21
public [18] 7588 10, 7634 23,
763619 763725 763811
14, 17 18 19 20 23,25
76392 13 19 768811,12
publications [1] 768825
publicly [1] 760712
publish [2] 7592 18, 76371
published [2] 76748 11
pull [1] 76656
pulled [2] 7658 4 7659 9
purchase [4] 7579 15 22
758715 762717
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purchased [2] 75899 12
purchaser [1] 7580 16
purchases [1] 7588 10
purchasmg [1] 7580 12
purple [1] 7637 13
purports [1] 762025
purpose [2]7623 16, 77362
purposefully [1] 772719
purposes [5] 7586 13,
7589 8, 7624 9 13 7625 17
pursue [2] 7575 9 7637 6
pushed [1] 7659 2
putting [3] 7644 15, 76693,
77373
PX8123 [2] 7615 1, 7629 3
PX8299 [1]7628 1
PX8310 [1] 76286
PXB332 [1] 7620 20

-Q-
qualified [2] 75873, 7677 12
qualify [2]757814,7632 11
quality [1] 7675 1
Question [1] 7593 18
question (65)7568 15,
757013,757110,757323,
75742,21 75767, 7580 13,
758113, 14 7584 14,
7585 15, 17, 7591 12 75928,
11, 75936,8 13 7594 22,
75954 7,9 17,7596 3 16,
759723 7598 4 7599 3
760525 7607 1 13, 15
7608 3, 4,76101,76147,16
7630 20, 22, 7634 4, 7, 11, 13
15 7636 8, 7638 11,7639 6
8 11 12,764022, 7642 19
7644 21,7649 8 7666 9,10,
766710,7700 15 77108
7721 16,7731 5 774021
questioning [1] 75756
questions [16] 7568 19,
7578 13 7605 22, 7613 4, 20
761522,761718,76296
76326,7633 14, 7634 8,
7636 10, 7643 1,25 7644 1 3
qUibble [1]771616
qUick [1] 7620 13
qUickly [4] 761421, 76234,
77021,770813
quote [3] 7608 19, 766510,
12
quoted [1] 7575 11
quotes [1] 76092

-R-
radar (1) 7624 13
RadiO [1] 77012
radIO [7] 7700 23,-24 7701 1
7, 11, 12
radioactive [1] 770124
railroad [1] 7631 17
raise [5] 761111, 7644 4,
7667 15 7684 20, 7734 1
raISed (4) 76148, 7684 25,
770714 7722 11
rau.lng [1] 7722 12
random [1] 7739 25
range [9] 7569 11 7589 10,
11,13,15 16,22,76157,
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767910
rapid [1] 7685 13
rapidly [1] 767512
ranty [1] 7742 17
rate [2] 7577 3 764124
rates [1] 76157
rational [1] 7649 12
rationale [1] 77146
raw [2] 7576 24 25
Read [6] 7653 1 7660 10,
7662 18 774715 18 21
read [28] 7592 18, 25,
761616, 7633 25 7634 12
18,19, 76357, 763911,25,
7646 22, 76472, 7648 4, 6
764925, 765017, 766616,
767211, 76754, 770518,19,
7708 12, 7711 11, 77139,
7715 4 772521 7736 5
reading [3J 764722, 76521,
7698 6
real [19] 7580 20,25,
7582 19, 758920, 7621 8,
7622 20 22, 23, 24 7623 1 4,
76244, 763116, 764122,
7642 9 7664 23 766522,
7684 23,770110
reason [14]7584 10 7594 21,
7630 25, 7633 2, 4, 76454,
7661 3, 4, 7666 6, 7686 10,
16,770818,7738 16, 7744 2
reasonable [4] 7583 12,
7603 6, 7628 17, 7715 22
reasonably [3) 7570 15
7677 20 7720 23
reasoning (1) 7590 23
reasons [6] 7585 2 7642 4
766111, 7700 7, 77168,
771716
rebuttal [10] 757423,
757525, 75761,6,9 7733 2
20, 7734 11, 77356, 774D 24
I'9C [5] 7598 11, 15 18,21,22
recalculated [1] 76198
recall [14] 7569 10 7571 12,
14,15, 75871, 759619,
7598 2 7635 18, 7640 1,
7660 19, 7661 23, 766523,
768710, 7738 25
recalls [1] 7651 2
receive [2]7594 17, 7738 9
I'9celved [10]759913
76113, 76133, 763515,
7656 18 765719, 767221,
7722 22, 7739 5 774B 3
receiving (1) 7703 13
recent [2] 7572 3 7
I'9cently [5] 758719 21
7714 8, 7724 5 7726 7
Recess [4] 7605 18, 7645 25,
7704 4, 774618
I'9cess (4)7605 17, 764522
7704 2, 7746 17
recessed [1) 7610 16
Recognize [1]77279
recognize [5] 7598 15
76143 22, 76293 7686 5
recognIZed [3] 7613 12,
7689 22, 7702 2
recollection [5] 75985,
76108, 76402,4, 766124
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recolored [1] 7728 19
reconstruct [3] 7668 25
7684 8 7686 16
reconstruction [2] 7668 23
7669 15
Record [2]757412 75934
record [21] 760815, 760915
7610 17, 761125 761218
19,25, 761312, 76149,
7639 14, 7652 14, 7659 22
766718 76754 7680 19
76869 768914 77153
772521, 772618, 773123
records [7] 7596 20 7622 14,
7677 24, 7698 5, 7715 10,
77216, 77267
recovery [1] 76129
I'9creabon [4] 7597 12 22
760122,25
recreatIOnal [8] 7579 16,22,
7597 13, 20, 7598 9, 7626 12,
76636,14
RECROSS [4J 7633 17,
7644 8 77479,12
I'9cross [4] 7614 10 7615 15,
18,7632 6
red [1] 762024
REDIRECT (2) 76136 77476
redll'9ct [3] 76146,7633 24
76445
refer [1] 7599 8
reference [1]76785
refel'9nced [1]761423
referred [3] 7612.22, 761613,
765419
refemng [4] 7511 24 7512 7
765714,21
reflect [5]751816,25,
7579 5, 76074, 7630 23
reflected [1] 7630 24
reflects [1]7518 15
I'9fresh [2] 7640 2 4
refuge [1] 76167
Regard [1] 7739 17
regard [8]7593 13 765521,
7663 12, 77189, 7740 4, 14,
24
regardless [2]7618 18,
76431
region [2]7584 25,763515
regIOnal [1] 763718
regIOns [1] 7698 1
RegIStered [1]77496
regulated [1] 7681 15
regulatiOns (2) 7669 22,
76775
reject [1]7622.2
rejected [1] 76187
relate [1] 7714 17
I'9lated [3] 7680 3, 7711 2,
771418
relatiOns [3] 7681 20,
7683 25,769317
I'9latlonshlp [4] 7663 22,
7664 3, 7682 16, 18
I'9latlonshlps [1] 7692 1
I'9latlve [4]7510 16 20,
7603 3, 7706 1
Relatively [1]760225
relatively [2] 76762 3
I'9levant [1] 76376



relief (3) 7662 7, 7735 17
773616
rely [1J 761423
remaining [2] 7580 5
773714
remains (4) 7672 25, 7673 1,
7679 8 7699 14
remarkable (2) 7673 18,
77284
remarked [1] 7691 5
remedy (1) 7714 12
Remember (1) 75752
remember (12)759718,
761523, 76162, 761925
7640 1 10,76571,766623,
7694 24, 7724 2, 7727 18
772912
Remind (1) 7719 14
remind (3) 7571 23, 7620 21,
23
remnants (4) 7680 14,
7722 10, 7728 20, 21
remote (3) 7601 23, 7604 6,
762620
removed (2) 7649 7, 7699 21
render (1) 76182
renewal (1) 7638 18
rent [2J 7641 4
rental (1) 76154
rents (2)761322,24
repair (1) 7659 16
repayment (1)762316
repeat (2) 7650 4, 7694 17
repeatedly (1) 77365
report [33) 7568 12 75748,
13 14 16 7590 1, 6 759318
76071 4,9 761310,
761424,25, 76152, 11,
762117 7622 11, 13, 76285
19 25 7629 4 7, 765618,
76575 7,9 15, 19, 76665
reported (3)75923 765517,
24
Reporter (2)77492 7
reporting (1) 762813
reports (19) 7575 7, 7596 2,
7,8 13 14, 18 762024,
762916,17, 7654 16, 76557
11 15 22 767410, 13
7692 14, 7705 19
represent (15) 7568 11,
76107 7660 15 17, 7678 15,
18, 19 21 76792 7680 12,
7682 22 24, 76872, 7698 25
representation (2) 7579 13
14
representations (1) 7610 18
represented [2] 770713,
773521
representing (1) 7677 3
represents (4) 76782,
769718 770212 770712
reputation [1] 763111
request (5) 7596 18, 19 20
7672 3 7704 8 7735 17

_ requested (1) 7749 10
require [1]761118
required (3) 7584 1, 3 76453
requirements [1] 7632 23
requiring [1] 76454
research (11)75704 76212

relief to sea
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7630 13 7642 16, 7670 14
767423 76771, 768712
77089 771010 771822
reserve (2) 7629 17, 19
reSide (1) 7661 14
residential [1) 76045
reSidents (2) 759522
763422
reSidue (1) 75805
resolve (1) 7735 16
Resource (1) 7706 7
resource (21) 7582 12
761724, 7668 16, 7669 6, 8,
9,10, 17, 18 76702, 767416
767710, 767812, 768111,
7690 6 7693 12, 16, 19,
7694 2, 7726 22
resources [40] 75809, 10
7611 22, 7649 7, 7656 5,
7662 12, 7663 5, 13, 20, 23
7664 11, 7665 10, 7670 3, 6
7671 14, 7677 17, 18,
767811, 17, 767921, 76814,
6 18, 7683 4, 768720
7690 18, 7695 9 7695 23
7698 15, 7699 8 25, 7704 24
770916,771011,24,
771617 20,77187,13
772619
respect (13) 7571 2, 7
7573 2 7586 3 4 7622 19
7661 5 7664 4, 5 7669 25,
773217 773618 77386
respects [1] 7638 19
respond (3)7660 21,
7736 25 7739 8
responding (1)766021
response (5) 760613
7658 6, 7663 23 7672 3,
77066
responsibilitIes (1) 7669 21
responslbllrty [8] 7606 1 2
11, 760721, 76286, 12
76705, 774112
responsible [2] 7607 11,
76661
rest (5) 7569 8, 757012
7590 19, 7689 5
restate (1) 7650 1
restore (1) 7659 16
restonng (1) 7650 11
restrict (1) 7594 12
result (6) 7665 17, 7685 19,
770821, 771210, 7726 25
772824
resulted (1) 762423
results (1) 7628 13
resume (2) 7605 13 7633 16
resumes (3) 760519, 76461,
77046
retained (2) 7671 23, 7674 19
retribute [1] 76237
return (2) 7688 22, 7689 9
returned [1] 7661 16
review (8) 76185,11, 15
767419 76751 767619
7691 9, 7708 2
reviewed (8) 7593 15,
7702 23 7705 5, 23 7706 5,
10 7712 7, 77262
reviewing (3) 7676 25,
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7698 6 7706 19
nch [4] 7629 24, 76869
7699 8, 7730 6
nfle (4) 75899, 11, 13, 15
nfles [4] 7589 12, 16 20,21
Right (5) 758325, 761211,
7658 1 7666 20 7715 2
nght (115) 7578 12,758025
758122, 758318 758621,
24, 7588 21, 7589 3 7590 8,
759123,759215 759322,
759610, 75973, 76018 10,
25, 7602 11, 7603 25
7604 19, 76053 76169
7619 16 7620 12 7621 3 6
7625 1, 762619, 7629 19,
25 7635 2, 9,13,20 7636 3
76382 15 7639 23, 7641 16
21,76421,4,765118,23
765713 765812,76593,8,
7663 21, 76f57 16, 7672 6,
7678 25, 7679 20, 7683 3, 5,
13,7685 7,8,21,7686 2,6
16,76873 6 768919
769224 76941,6,12
769516
18,19 7700 18,770111,13
7702 4 7703 2 25,7704 19,
77079,770811,7709 13,
77103,77116,23,77124
7713 6 11 18, 22 7714 9, 16
771517,771610,13 15 18
771824 771918,7720 2 11,
14, 7721 3, 7723 3, 7727 8
7731 22, 7732 24 7733 25
773721,77404,77419,
7743 18, 7746 2
right-hand [1] 771116
nghts (14) 7580 19 23 25,
7581 10 11 12, 17 18 19,
22, 7582 7, 7637 17, 7651 14
npanan (1) 758117
rise [7] 7605 16, 19, 764522
76461, 7704 1, 6 774617
nsen (2) 7703 1, 7712 4
rivers (1) 7581 16
roads (4) 762613, 15, 76589
20
Robart (1) 7655 4
Robert (2) 7657 10, 21
Roberts [19] 75744, 13, 15,
18 20,24, 75752,6 11 12,
20,23 75761, 10, 76084 7
9 19
Robertson (2) 7738 7
774320
rock (11)7685 7 8,10 15
18 20 77161, 77231,
772812
rocks (5] 76837, 15 768524,
7686 3, 7687 7 7720 18
Roddewlg [1] 76192
role (2) 7669 8 7690 13
room (1) 761913
roots (2) 7717 13, 7728 4
ropes {1] 7632 18
rose (3J 7681 22, 7684 25,
77031
rough [1] 7601 24
roughly [1] 7620 14
rounded (1) 7620 6

Roy [1] 7743 19
RPR (2) 77496 21
rule [6) 7611 7 7651 7
773915 774522 23
ruled (3) 7629 17 77454,6
ruling (1) 7646 5
running (1) 7684 14
runs [1] 758821
rural (2) 76176 7634 22
RUSSian (4) 76805, 769714
769817,20
RUSSIans (4) 7677 24, 7678 1,
3,7679 25
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sale [8) 7579 17, 7580 3,
7583 20 7584 1 18, 19,
7600 3, 7621 7
sales [12] 757112 17 20,
7578 20 23, 25 7579 2, 3
75855 761712 76216
salmon [1] 77164
Salonte (2)7588 11,75912
salt-tolerant (1) 772821
salterles (1) 7680 10
salvage (1) 76655
samples (1) 77051
sampling (1) 7740 1
sand (1) 765820
sandy 11] 7658 9
sat (1) 7647 4
satisfaction (1) 75758
save [2] 7609 19, 761115
saved (1) 7648 9
Sawmill (1) 768920
saying (20) 7590 10, 759118
760725 761320 761714,
7632 9, 7634 2, 7636 12
76483 7650 15, 16 766524,
77166 771714 15, 16,
771823,24 773819,25
scale (2) 7639 16 17
scandalous (1) 7746 10
SCAT [3] 7592..2 8 9
SCATd (1) 7724 17
scatter (3) 7712 10 14, 19
scattered (9) 7649 15,
76863 21,24 7700 1,
77126 7722 25, 7729 13,
773010
scenic [1] 7616 1
schedule (5) 7732 15 25
77335 7741 8 774510
scheduled (1)77354
schedUling (1) 773523
schools (1) 76896
Science (1)76768
sCience (3) 7669 13 7741 10,
18
SCientific [2] 7669 14,
770523
SCIentists (1) 7580 3
scope (1) 76145
Scottsdale [2] 756822
scrapers [1] 7679 1
screen (1) 7608 17
scuffed (1) 7720 21
sea [6] 7581 20 7681 20
7684 20 7689 13, 77124,
772212
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Seal [7] 758924 7590 7,
761719, 7618 13 762217,
76271
search [1] 7609 16
seas [1] 771420
seat [1] 7620 18
seated [4] 760520, 7646 2,
7667 18, 7704 7
Seattle [2] 7689 7, 8
second [9] 7571 9, 7606 22,
761325 7646 3,765510,
767821,7690 16,76958,
77011
secretary [7) 763714 24,
763814, 763919 76606
Section [3] 7634 20, 7635 7,
763625
section [1] 7664 11
sections [1) 7664 14
sector [1) 7580 1
securrty [3] 7624 10, 22,
769416
seek [1) 7741 15
seeking [4] 77173, 771920,
772112 772424
segments [6) 7592 13
7593 15 16, 7594 6, 7664 10
SEL-179 [2) 765322, 7654 6
Seldin [1) 7733 3
Seldovia [1] 762624
select [2) 7635 16 17
selected [6] 7591 10,
761717, 7650 23, 76513,9,
14
selection [3) 761716,
7637 16 7665 20
sell [7) 7581 3 5 7584 2,
75857,16
seller [6)757911, 7583 4 8,
7584 2,15 17
semantic [1) 771616
semI [1) 7715 15
Senate [1]7677 2
send [1) 76059
sense [7) 7572 19, 7581 14,
758616 758719, 763922,
7642 23 7643 4
sensitivities [1] 772721
separate [4] 7604 11,
761612, 7630 1,5
separately [3) 7629 23,
76303,11
September [1) 7652 19
series [3] 7674 10, 770712,
77241
seriousness [1] 7741 16
serve (1) 767617
served [6] 7646 9 12, 17,
765220, 76605 767614
serves [1] 7606 11
Service [22] 7671 16 23
76725 15 76761B 25
7698 7, 12 13 14 21,24,
7699 16 7700 6 7705 8,
7706 8, 7724 3 20, 7729 7, 22
service [1] 7613 10
Services [1] 761B 12
session [6]760520, 761015
7646 2, 7654 14 25, 7704 7
settled [1] 7612 14
Settlement [4] 7616 14
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7634 1, 7635 10, 763924
settlement [4] 7574 15,
7611 6, 765113, 15
seven [1] 772424
sever [1] 7604 11
severe [2] 7569 25 76B2 4
Shackelton [4] 773725,
773B 4, 7739 1B, 7740 14
shape [1] 772110
share [1] 761912
shared [1]761525
shareholder [1] 7662 14
shareholders [4] 76121,3
76615,13
Shearwater [1] 7600 14
sheet [1] 7610 13
shelf [1] 772819
Shellkof [3] 7601 24, 76022,
9
shell [3] 7683 9 7685 5,
772215
shells [4] 7589 17 18,
7659 12, 7679 9
shifted [1] 7680 19
shifts [1] 76698
ship [2] 7713 16, 77143
shipwreck [4] 771224,
77135, 6, 771421
shoot [1] 7589 12
shooting (1) 7589 22
shop [1] 7689 7
shore [B]7681 24 768219,
23, 7683 3, 4, 7713 12
771621
shoreline (12) 7585 24,
7600 17 7603 24 7604 18
24 76051 767815 16,
7682 17 7699 11, 7721 3,
7722 22
shoreline-related [3] 7603 5,
7604 10 7640 16
shorelines (2)7600 11,
7604 16
Shorett [2] 75744, 13
short-term [1)76156
shorthand [1]7749 10
shot [1] 757610
Show (2) 77133, 77276
show [12]757320, 7577 2,
76138,762025,762513,
7637 12, 7651 20, 7682 5, 16,
770910, 77279, 7744 3
shows [1] 7621 2
SHPO [2] 7660 1B 7706 13
shuffle [1] 77455
Shuyak (5) 760113, 19,21,
760211,16
Sidebar (1) 7608 5
Sides (3) 7624 14, 7648 15,
7664 7
Sight [1) 7744 22
signal 13] 774522, 7746 1
Significant [17] 7579 12, 13,
760221, 767022,767113,
20, 767620 7680 4, 7,
76869, 76881, 7690 20,
7709 17, 7710 17, 19,
771525, 77214
Significantly [5] 7681 9 21
7700 15 7710 9, 7728 25
signs [1] 75704
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sincere [1] 7661 4
sincerest [1] 77024
Single [3) 7585 4, 762520,
76814
SinS [1] 762316
Sir [1] 766718
sir [1] 767515
sit [3] 7584 9, 7594 9
763525
site [151] 7598 11, 762725
76494,8 11, 15, 17, 18,
76537,20,21,22 7654 6,7
10 12, 14 17, 23, 24 76558
10,12,14,161B,21,22,
7656 1, 19 765711, 14,20,
23,24,7658 12, 14,23,
76593,5,6,16, 7664 17,20,
76653,
766610,21,24,766916,
7683 1, 15, 23, 7684 10,
7685 2 19 76861,768919,
20,7691 16, 17,769212,13,
21,22,25,76931,3,10,11,
20, 25, 7694 21, 7695 14, 18,
24 7696 13, 25 7697 1, 3 4,
76987,14,22,77028,13
7703 8 19,770712 16,21
22,771125,77121,3,11,17
18 77132 10,11 771421
23, 7715 8,9,77167,77174
18,21,77187,10,16,20,
7720 1, 9, 22, 24, 7721 1, 14,
20,22, 7722 5, 6, 11, 7723 12,
20,24,772411,12,18,
7725 9,13 16 7726 8,13,24
772718 24 77281,
772fJ 5,10,12 7744 24
77451
srte-by-slte [1) 77072
srtes [136) 7597 12, 13, 16,
21, 22 23, 7598 9, 22
762414,16, 76494,6,
7650 23 7652 25 7654 19
20, 7656 8, 15, 7660 9, 14, 20,
21,24, 76612,7,21,766216,
7663 13 7665 16, 21, 24,
7666 3,7, 13, 7669 10,18,23,
7670 1, 7671 5,
20, 76725,767425,767812
14,18,23,76793,17,19,22,
7680 20, 23 7681 2, 7682 3,
6 17 7683 19 7684 11,
7685 1 7686 17,768723,
7688 1 7689 22,769012 23
24,7691 1,6,10,769217,
769317 769410,769812,
13,7700 6, 7703 18,7704 13,
15,16,17,24 25,7705 3, 6,
9, 10, 23, 7706 20, 77077, 8,
14,23 77081,2,9 14,17
23,25 7709 2 6 8,9,10,12
13 20 771012,13 25,
7711 3,4,6 8,12 13, 16,21,
771213,771823,77195,8,
14, 17,23 7725 15,772716
Srtklnak [2] 767116, 17
sits [1] 7724 18
sitting [1] 77395
srtuatlon [4] 75692, 757422
7629 2, 7679 11
SIX [B] 757112, 759221 23,

7620 14, 7641 4, 9 10, 24
SIZable [1] 7594 11
sIZe [2] 757712 16
SIZed [1] 760320
skeletonIZed [1] 7673 1
skeptical [1]7650 2
skiff [4] 7600 10, 76584 23
76597
skiffs [2] 7659 9, 13
skip [1] 75766
sliced [1] 7694 19
slightly [1] 7620 6
slip [1) 7688 17
Slope [2) 7672 16, 7674 11
slope (1) 7721 5
slow (1) 7675 5
slower (1) 771110
slowly [3] 76757, 15, 7704 10
smaller [2) 7577 19, 7641 18
SMITH [1) 7694 17
SNA [2) 7622 17, 762624
snapshot [1]7673 14
snow (2) 7572.20, 22
so-called [4) 7580 19,
758418, 7590 20, 75971
SOCial [2) 7635 1, 7694 16
SOCletl9S [1) 7686 16
SoCiety (3) 76769, 17, 7677 3
SOil [1) 772B 22
sold [5] 7583 12, 7584 22,
7588 14,7589 6, 7590 7
solutIOn IS) 7741 24, 7742 1,
7743 1,2, 7744 11
solve [2)7739 10, 7744 8
Somebody [1) 77169
somebody [3] 7586 21,
7634 16 773720
Somehow [1) 7652 8
somehow [2] 7633 24,
766410
someone [10)758115,
7584 12, 7585 4, 758721,
7632 14, 17, 7662 7, 771811
773522
someplace [2] 771323,
771423
somewhat [2) 7598 23,
7642.24
somewhere [1) 7623 12
Sorry [1) 7594 5
sorry (21) 75784, 7583 1,
758724, 759718,76024,
760824 7639 6, 7641 6,
764725, 7671 8 7675 12
767913 769119, 7694 18,
769717 7703 12, 7715 15,
77199, 7721 17, 772522,
773919
sort (25) 756810,22,
7579 13 762523, 7628 15,
7643 3, 7648 6 7674 15,
7683 8 20, 22 7699 18, 25,
77144 12, 14 771521,
77179,772022, 77215,
77236, 772415, 7729 17,
77334 77454
sorts [7] 7644 15 7680 11
7702 14 770711, 771021
77161 77287
sought (2) 7594 14 7633 2
soulless (1) 7630 7

From Seal to soulless



Sound [22J 757113 759722
75999, 76194,7644 25,
7663 17 7677 19, 7678 15,
76813,7684 12, 24, 768711,
20, 24, 7688 7, 7689 25
7690 19 21,770420 21,23
77059
sound [2] 7631 9 76952
sounds (3) 7600 22 760111
769622
source (5) 762113, 7670 17,
76874 7690 16
sources [1] 76155
South [1J 7681 5
southern (1) 759722
space [3) 769323 77078, 17
spacial [2) 7693 17, 76944
spatters (1) 7729 1
speak (6) 7704 10, 7741 19,
774214, 18
speaking (4) 76386, 7644 15,
76526
speaks (2) 7644 17, 7652 9
special [1J 7627 14
specIalties (2) 7668 15 17
speCIalty (3) 7669 6, 7675 22
76763
speCIfic (5) 7583 1, 7594 15
7596 19, 7735 17 77375
speech (1) 7644 20
speed (1) 7703 11
spell (1) 7628 11
spend [7) 7632 22 764722,
7714 10, 16, 77176, 8,
772113
spending (1)772119
spent (9) 7575 5, 7631 2,
7638 16 18, 76985 7704 21
22, 7706 19 22
Spill [2) 762711, 18
spill [69J 7572 14 75788, 11,
15 21,24 75794, 18
7580 16 7591 9, 7598 22,
76038, 7604 7,14, 762714
7629 8, 764212, 13, 14,
76432 3 7,9, 13,24,
765512,16,23,76563, 11,
18, 7657 7, 18,765915
7660 24, 7661 1 6, 9,
766217
20 7663 23 7665 18 25,
7666 21, 7671 24, 76724,
7689 24, 7690 7, 7691 3,
7700 3, 7706 6, 7708 3,
771016 77112 5,771419
771624,77193 6 772025,
7723 4, 9, 7724 13 7725 12
772:6 13, 25 7730 20
spilled [1) 77144
spills [2] 764216 22
spit (3) 765820 77248,9
sprte (1) 770322
sponsor (2) 7672 16 76753
sporadic (1) 7600 1
spot (5) 7679 15, 770710

_ 77157 8,23
spreed (3) 767524 769818
772823
spring [3] 7654 2,3, 772714
squere (1)7696 8
Stable [1J 757020
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stable [5J 7570 1 15 17, 18
77248
stack (1) 7705 14
stand [4] 7633 16, 765021,
766715,770615
standard (1) 7746 12
standards (2) 7618 4 6
standby (1) 7609 13
standing [1) 7644 14
standpoint [4) 75793,
7618 5, 7715 25, 7728 2
stands [5) 760516, 764522,
7704 1, 773721, 7746 17
start [7] 7604 9 764721,
7664 21 23, 76672, 7695 16
77332
started (3) 7672 22 7686 8,
77038
Starting [1J 764624
starts (3) 76854 5, 7701 13
STATE (1) 7749 1
State [6) 7632 1, 76689,
767520, 767625,770616,17
state (25) 75705, 10 12, 13,
17, 20, 22 7571 6 7618 7,
7627 12, 7631 3, 6 25,
763210 11,22, 7633 3, 20,
21, 763715, 7651 13
765921,766719, 76892
773023
stated (2) 7583 15 7584 4
statement (13) 7568 17,
7570 2 7573 3 7574 19,
757511, 75795, 7582 11, 14,
7594 9, 7605 25, 7607 18,
7675 5, 7706 11
statements (1) 7606 13
States (6) 7621 15 76237,
763114,23 7643 16 766818
states (1) 76338
status (2) 7636 14 7650 23
statute [5J 763325 76355
763619, 763712, 7639 17
stey (1) 7684 18
steep (2)7598 13, 77214
steep-Sided [1J 771816
step [5] 7664 20, 22 23,
76656 76683
steps [1] 768924
Steve [1] 7587 20
stick [1] 766712
stigme [4]7577 24 757810
75796
stipulation [1] 773616
STOLL [97] 75684,6 8,20
757411, 17, 757513 19,22,
24, 75761 3,5,7, 17,75823
5, 7585 18, 20, 7588 9,
759219,21,24, 75931, 12
7595 8, 7596 6, 17, 7598.2, 7
75992, 7602 13, 14 760313
76056 12, 15 21, 7606 18
23,
25 76082 12 16 22 24
7609 4, 7,16 761020 25
76113 15,761222 76134
7644 2, 9, 22 23, 7645 19,
7652 5 7732. 13, 17, 25,
7733 9,11,15,18,25,7734 4,
7,13, 17 7735 8, 7736 17,
77379,24,773819 7739 3,
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12 774016,20 774123
77421,
7 13,15 19 23 7743 2,19,
7744 1 5,13,19,77474,13
Stoll [18] 7568 16, 75749,
7575 4, 5 8, 7598 6 7606 9,
12 760918 761719
7631 25 76322 7644 7 14
21 773614, 7741 7, 774218
stone [12] 767824, 768521,
769724, 7700 2 22, 7701 21,
771210, 19, 7722 15 25,
77293
Stones [2) 7701 18
stones [5] 7683 8, 768517
7700 14 7701 15 16
stop [2] 7683 6, 7
stopped [2] 766117,20
stops (2) 75944, 770112
store [2] 7679 7, 7689 8
storm [1] 771420
storms [2] 7682 1, 7730 14
straight [1) 77212
Strart [3] 7598 12 7601 24,
76029
strart [1] 7602 10
Straits [2] 7602.2, 16
strange [1] 7675 22
strayed [1] 7730 3
stream [3] 7588 20, 22
77164
streams [1] 7581 16
strrke [2] 7576 23 7578 5
strong [2) 7584 11, 764719
structure [3] 7683 22, 7684 6,
7
stuck [1) 756810
studied [4] 76861 768722
7688 7, 7692 1
Studies [1] 7624 13
studies [3] 75806 767418
76848
study (8) 761321 761420
76158, 766822, 767321,
7706 3, 7729 21
studying [3] 7670 18, 76873,
77146
stuff [7] 7653 7, 7659 12,
768312,20, 7684 3,17,
769120
style (2) 7682 20, 21
Subarctic [1] 7668 18
subdivision (1) 7598 15
subfleld [2] 766821, 22
subject [9] 7572 25 75752,
6 7582 7, 7631 2, 7637 5,
7682 1, 770522 7735 13
submit [1] 773223
submitted (3) 7621 17,
7731 20, 7734 1
subsistence [6] 76116,21,
25 7612 8 7634 21 7680 3
subsisting (1)767817
substance [3] 7579 10
7607 6, 7645 5
substantial (3) 7569 21
7589 7, 7734 5
subsurface [1] 762724
subterranean [1J 7715 16
subtypes [1] 7708 15
sudden (1) 76135

suffered [1] 76568
suffiCIent [1] 7584 10
suffICiently [1] 76913
suggest [1] 7742 19
suggested [5] 7699 24,
7724 14, 15 773018, 19
suggesting [1] 7591 17
suggestIon [3] 766711,
7668 2, 7734 13
suggests [1] 7718 11
suitable [1] 7625 16
summarres [2] 7593 14
759418
summary [3] 7599 17,
7615 4, 7708 8
summer [3] 757222
7679 16 768722
summers [1] 7698 8
supervISing [1] 767024
superviSOry (1) 7671 3
supplement (1) 7705 4
support [1) 762924
supported (1) 7664 13
suppose (2) 7650 1 7729 17
supposed (4) 764617,
7682 22, 24, 7738 7
supposedly (1) 76087
Sur-reply [1] 7746 5
sur-reply [2] 77464 7
Surely [2] 75875, 7594 1
surface (9) 762722 23
7684 2 14 15 771512
77182, 12 772020
surprise [1] 7569 12
surrebuttal [1] 7733 21
surrounding [1] 7713 19
survey [5] 7654 2, 3, 7656 4
surveys [3] 7593 14 7594 19
Susrtna (1) 767420
suspected [1] 7664 17
suspicion [1] 764719
suspicious (4) 77182 4,5 8
Sustained [6] 7588 8, 7596 5,
760312, 76309, 77314,6
sustained (6) 7588 8, 75956
7596 5, 7608 1, 7610 19,
76143
swale (3) 76976,11,12
swap (1) 7625 25
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PROCEEDINGS
(Jury In at 8 40 am)
THE CLERK. Please nsa
(Call to Order of the Court)
MR DIAMOND Good morning Your Honor
THE COURT Good morning
MR DIAMOND Over the evening we ve reset Professor
Dakin to play at 33 rpm Instead of 76 rpm So his VOice may be
a little bit slower but also lower
CONTINUED DIRECT EXAMINATION OF ALBERT DEKIN
BY MR DIAMOND
a We were talking about Type II and Type III sites when we
broke yesterday Professor Dakin and you gave as an example

a Type II site Verdant Cove one that was not sufflclently -
to any 011 to have been threatened These are bona fide sites
none the else are they not?
A All of these Type II Sites are Important archaeological and
hentage resources from a number of different perspectives
They re all Important In terms of their val ue to the people who
live In the region They re extremely Important
archaeologlcally to the - those who Wish to try and understand
the changing dynamiCS of human pre-history and so forth
There s no question but they are of archaeological value and
hlstoncal value That Is actually the essential part of what
makes them a Type II
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(1) a And they re an Important part of the Chugach history and
(2) culture and legacy In the region?
(3) A They absolutely are
(4) a Let s go to Type III sites You prepared a list of those
(5) sites you classifIed In that category I II ask Jeff to put up
(6) on the Barco DX14054 B How many are there?
(7) A There are eight sites In thiS category
(8) a Totaling what two and a half millIon dol/an; roughly In
(g) claims?

(10) A Roughly
(11) a Have you been able to categonze these SItes In any way?
(12) A Yes I think It s best to divide them Into three relatively
(13) small In thiS case groups
(14) The first I would Include Kake Cove and the lower Passage
(15) site part of It called LoUIS Bay lamp site These represent
(18) two sites which were - which have Intertidal deposits
(17) a What does that mean?
(18) A They have Intact archaeological deposits WIthin the tidal
(19) range In the beach And thiS IS very unusual
(20) a Well yesterday - yesterday you told us If I can pick
(21) this up that If you have Intertidal archaeological deposits
(22) over time erosion wears them away and you re Just left With
(23) archaeological artifacts scattered?
(24) A That s one thing that happens The other that happens Is
(25) that In some cases these sites are not SUbjected to as rapid

I I
~
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(1) erosion as one might expect on a more exposed coast and so
the

(2) erosion will take off the top levels or the upper levels of the
(3) site but will leave In some cases the bottom the bottom
(4) layers which Is In some rare cases two In thiS Instance have
(5) artifacts In them In the place In which they were deposited
(6) that Is In their archaeological context
(7) a They re In suffiCIent proximity to the water such that the
(8) event of the all spill they could have conceivably been areas
(9) where all was deposited?

(10) A Yes It IS conceivable that all may have come into the
(11) beach and mIxed WIth the gravels and so on at both of these
(12) locations
(13) a That s Kake Cove and did you say Lower Passage?
(14) A It s the LoUiS Bay lamp sIte In the Lower Passage
(15) a You re gOing to tell us about that more later?
(16) AIWIIi
(17) a What are the other categones?
(18) AThe other categones Include four hlstorlc sites that have
(19) depOSits and faCIlities constructed In the Intertidal zone that

- (20) also may have come Into contact WIth all If there were
(21) sufficient all In the IntertIdal zone at that locatlon
(22) a How many are In that category?
(23) A There are four in that category Old Chenega Village has a
(24) part of It Sawmill Bay Thumb Bay SawmIll Squrrrelisiand
(25) and - I m sorry not Old Chenega Sawmill Bay Thumb Bay

Vol 49 7755
(1) Sawmill SqUirrel Island and Shipyard
(2) a That takes care of SIX of the eight You have two 
(3) A The last two sites are sItes Which there Is clear
(4) Indication there was vandalism dunng 1989 These are the Old
(5) Chenega VIllage Which had apparently graffrtf put on a wall
(6) there In 1989 and also the Crafton Island north site Which
(7) had had some vandal holes dug Into It In 1989
(8) a Despite the fact that those sites were sUbject to
(9) vandalism and despite the fact that two of the eight were

(10) IntertIdal deposits you said none of them suffered any
(11) detectable Exxon Valdez all spIll InJury?
(12) A That s correct
(13) a Why don t you start explaining the first category You
(14) saJd Kake Cove and Lower Passage form that category?
(15) A Yes
(16) a You want to use a diagram?
(17) A I could As we spoke a moment ago this partIcular diagram
(18) shows that all the archaeological deposits have been - have
(19) been removed at this location and all that Is left are these
(20) disaSSOCIated artifacts but that doesn t always happen
(21) With a large archaeological midden and a very thick kind of
(22) forest subSOIl with plants and so forth In It when the
(23) archaeological site Is bUilt sort of okay you get these
(24) artrfacts built WIthin It And the lower layers are very high
(25) In organa You can see this Hyou go to some of these

9-1-94 VOLUME 49 XMAX(2)

Vol 49 7756
(1) locations Hyou re ever out In the bUsh here you can see
(2) that the lower levels of sites - oftentimes the lower levels
(3) of bank cuts are very strongly organic very thick heavy
(4) matted and often waterlogged deposits and It s the
(5) waterlogging that s particularly important In thiS example
(6) They are waterlogged usually tram tresh water from the
(7) uplands Usually they re connected to the uplands In some way
(8) In terms of drainage and so they re waterlogged They
(9) presarve wooden and bone artifacts extremely well all nght

(10) and you WIll even tind tWIgs you II tind leaves and spalls and
(11) all sorts of things In them They become very compact and
(12) quite massive whereas the upper layers have a lot of charcoal
(13) In It a lot of stone they break up a lot more easily
(14) What happens Is when the site gets kind of dropped from
(15) erosIon you often get thiS veneer left out there As a matter
(16) of fact there are relevant lick - so-called relevant lick
(17) deposits that is remainders of SOils In the Intertidal zone
(18) oecurs fairly frequently but there are only two examples In

(19) the Plaintiffs - sIte for which the Plaintiffs claim damages
(20) which there are actually artifacts in them These are Kake
(21) Cove and LOUIS Bay lamp site and these artrfacts are
embedded
(22) In the surface and embedded In here despite the fact that the
(23) intertidal zone now comes up above them and water washes
over
(24) them They re stili intact archaeological deposits and they
(25) can be studied

Vol 49 7757
(I) a You keep refemng to LOUIS Bay?
(2) A That s the Lower Passage
(3) a Why Is It Louis Bay?
(4) A That s the name on the Alaska Hentage form for It
(5) Q I don t think we have a photograph of Louis Bay lamp site
(6) but we do have a photograph of Kake Cove Let s go to the
(7) Barco and put up 10030-A and have Professor Dekln show us
(8) A Kake Cove is here on Chenega Island
(9) a That IS a Chenega claim?

(10) A Yes It Is
(11) Q f m gOing to put up DX14034 A 15 Tum It rlght Side up
(12) Is thiS Kake Cove?
(13) A This Is a photograph of Kake Cove
(14) a Dr Johnson showed us a Video of some I believe It was
(15) state archaeologist You were present for the video?
(16) A Yes I was
(17) a State archaeologists walking the shoreline and there was
(18) some bags of refuse up here on the-
(19) A Yes It s not clear to me exactly where that was
(20) believe they were on the western end of the cove
(21) Q But that was the Kake Cove area?
(22) A Yes It was
(23) a Tell us about this site
(24) A Kake Cove IS very interesting because of the changing sea
(25) level In this location The deposits are actually In here
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Vol 49 7758
(1) These little brown spots are not them that S more - but

(2) they re In the lower Intertidal zone The area actually rose
(3) In the 1964 earthquake so these are depOSits that once were

(4) even further below the level of the sea okay and so It IS-
(5) you can t exactly tell thiS but It IS a fairly sheltered
(6) cove It IS not exposed to the passing zone The beach does
(7) not have the large cobbles and so forth ThiS IS an area that
(8) IS relatively sheltered and the movement of the land versus
(9) the sea actually dropped these depOSits down Into the water a

(10) long time ago There was a rna/or tectonrc activity Major
(1 t) change earthquake probably In about a thousand A 0 so there
(12) was some major shifts The 1964 earthquake actually brought It

(13) backup so It could be investigated
(14) Q In low tide If you flew over that could you see the

(15) depOSits?
(16) A At low 1m not sure whether - how low It would have to
(17) be butcertalnly at lower low tides you can see brown peat
(18) depOSits very organrcthlngs Not uncommon to see these on

(19) sites at thiS nature
(20) Q That acts like a veneer and protects the resource?

(21) A It s very dense and It s very - usually waterlogged
(22) Q ThiS beach did receive some Oiling a=rdlng to the

(23) records?
(24) A Very light
(25) Q But It S conceivable that some of that all washed over the

Vol 49 77S!d
(I) Kake Cove depOSIts?
(2) A It IS
(3) Q Well then how do you know that there was no delectable

(4) Exxon Valdez Inlury?
(5) A Well thiS site was studied by the State of Alaska They
(0) came out and dug some test excavations Into the peat at low

(7) tide trying to manage the water so It dldn t flood them out
(8) and they then took some samples for evaluation for petroleum
m hydrocarbons from the depOSits themselves and they also

oak
(10) out a sample of artlfacts to study and so on
(11) They also took some samples for radiO carbon dating and
(12) they received negative results on the chemical tests from the
(13) depOSits And they also found that the radiO carbon dates that
(14) they took were what they expected from the - the
(15) IdentificatiOn at the artifacts that were assoCIated Wlth It
(15) So they found that there was not any indication that the
(17) oiling had It occurred In thiS locale had actually penetrated
(18) these artifacts and made them either difficult or Impossible to

(19) date
(20) Q You also said Lower Passage what you called the LoUIS Bay

(21) lamp site?
(22) A Yes It S up here
(23) Q Okay Is Similar to Kake Cove?
(24) A It IS It has Intact archaeological depOSits In the

(25) Intertidal zone With artifacts In It

Vol 49 7760
(1) Q It 5 In an area that was Oiled?

(2) A Lightly
(3) Q Well agam how do we know that none of that all permeated
(4) Into the archaeological resources there?
(5) A That one IS a little bit more complicated
(6) In 1991 we investigated the gravels overlying these Intact
(7) depOSits and we dug through them and got down Into the

depOSits

(8) themselves and we did some tests In the gravel that overlay
(9) the deposrts on top of them and we did find eVidence for

(10) Oiling In that location at that time
(11) There was some remnant petroleum hydrocarbons whose
(12) sources we re not sure of but that s neither here nor there
(13) rrght now So we investigated the -In the LoUIS Bay lamp
(14) srte We took some samples out of the Immediate VICInity of
(15) the artifacts We took samples out of the gravel In the
(15) gravel we found oil In the deposrts rontalnrng the artifacts
(17) we did not

(18) And so what you have at LoUiS Bay lamp site IS a veneer on
(19) the top of gravel and at the time we were there It had some
(20) remnant all In It you could see and test for Below that there
(21) was thiS waterlogged depOSIt of peat rontalnlng artIfacts Into
(22) which the all had not penetrated all nght because there was
(23) water In It And so when we investigated that we did these 
(24) thiS senes of spirt samples we tested for all and we did not
(25) find any

Vol 4a 7761
{I) Q Is It the case that the veneer on top of these resources
(2) that has protected It from erosion apparently also protected It
(3) from Oil?

(4) A Well I don t think the gravel protected It from all
(5) except Insofar as It kept It from getting churned up and so
(6) forth by the tide It s Important to dIstingUish here and
C7J thiS IS not a semantics - It s not a word game here It s

(8) Important to distingUish between oil that may have got on the
(9) underlying depOSits and all that got In the underlying

(10) depOSits We have no eVidence for all getting In We have
{II) eVidence for 011 on the top In the gravels and so forth but
(12) not penetrating

(13) Q You mentroned that of the eight Type III sites sItes that
(14) were suffiCIently dose to ollrng to have been leopardlzed
(15) Four of them were hIstone sites that In your opinion were
(Ill) not In any way harmed by the spill Any examples of those?
(17) A Yes These sites were - had In common the fact that they
(18) had - people had constructed things In the mtertldal zone
(19) all rrght
(20) Q We have a picture of the shipyard?
(21) A Yes
(22) Q ThiS IS DX14034 A 33 Is that on thiS map that we have on
(23) the Barro?
(24) A Shipyard? It s nght there
(25) Q That s Chenega sIte - I m sorry Chugach site?
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(1) A Chugach site
(2) Q Tell us what we re looking at
(3) A Shipyard site IS named because there used to be some

manne
(4) faCIlities there You can tell that this IS not a dock
(5) because the - they get closer to the water as you go down so
(6) It was clearly a sloping surface when that was - when that was
(7) made
(8) These are pilings they date 1rom hlstonc and early 19005
(9) and so on They probably have survived In thiS environment

(10) because they ve been treated They would not normally last
(11) quite as long and It Is In an area where It IS possIble okay
(12) that 011 may have come In contact WIth these particular things
(13) pilings There are pilings at two other locatIons 111 recall
(1 4) correctly and the 10ur sites that are In thIS category all
(15) have somettung bUilt Into the - Into the Intertidal zone such
(16) asthls
(17) Q For those of us who don t have much mantlme expenence
(18) what do they do to wood that they use as pllings-
(19) A Creosote was a very common treatment In the early part of
(20) the - part 01 the century
(21) Q And what s that made out of?
(22) A It s a petroleum by-prodUct
(23) Q So these wooden structures already had 011 In them before
(24 ) they were manufactured and placed In the sIte?
(25) A It s very likely

Vol 49 7763
(1) Q If Jeff would put back up the list 01 Type III sites
(2) DX150S4B which are the other three that are i1ke Shipyard?
(3) A Yes SqUirrel Island Thumb Bay Sawmill and Sawmill Bay
(4) Q Give us a bnef deSOlptlon of each Since we dldn t brlng
15) photographs
(6) A Okay Sawmill Bay consists of - a fairly complex actually
(7) grouping of matenals some In the intertidal zone and the
18) predominant finds there are finds In the hlstonc penod and
(9) they do Include pilings the POSSibility of some docks and

(10) things of that nature Agwn In an area which might have been
(11) sublected to OIling
(12) Q But again the remnants are such that they wouldn t have
(13) been effected by the 0117
(14) A They are of this character Thumb Bay Sawmill IS
(15) Similar The most obvious remnant at Thumb Bay Sawmill are
(16) some ralls that look like they were from a manne railway or
(17) something to skId logs and they are also In the Intertidal
(16) zone and they are made of !>teel they re twl!>ted they re rusty
(19) and so on I can t see how all would have either penetrated
(20) them or harmed them
(21) Q What s the third?
(22) A The third IS Squirrel Island
(23) Q What s there?
(24) A SqUirrel Island has a fox farm on It for access back and
(25) forth across the beach They also bUilt a dock and some other

Vol 49 7764
(1) kinds 01 faalmes that extended out Into the intertidal zone
(2) and could have been Oiled If there were 011 that came Into that
(3) particular locale
(4) Q Would the effects of the Oiling on those dock structures be
(5) the same as you descnbed 10r the shIpyard?
(6) A I don t see how the research potential of these faalltles
(7) In the intertidal zone would have been harmed
(B) Q That takes care of SIX of the eight Type III locations that
(9) you ve Identified What are the other two?

(10) A The other two are Crafton Island north and Old Chenega
(11) Village
(12) Q Let s focus first on Old Chenega Village I thmk we all
(13) know where Old Chenega Village IS so we II skIp the map but
(14) If Jeff would put up DX14034 24 - or 25 What are we
(15) lookmg at here?
(16) A It s a photograph taken from close to the water level of
(17) Old Chenega Village The structures here mclude a old school
(16) house
(19) Q Any eVidence of any harm to anythmg on the shoreline as a
(20) result 01 Oiling?
(21) A No There are some pilings that are - that are remnant In
(22) the shoreline and there are - we observed I think some
(23) fragments of plates and some hlstonc debns down there but
(24) not In the context In which It was Intact
(25) Q No Intact archaeological depOSIts along the shoreline?

Vol 49 7765
(1) ANa
(2) Q Let s take a look at the Intenor 01 the school house
(3) which Is DX14034 26 I think we ve seen this photograph
(4) before Is thiS the site where there was graffrtl dunng the
(5) course of 1989?
(6) A There IS gratfrtl here which has Its own dete 0119891n
(7) the middle of a wall which has dates that I don t know range
(B) from 85 87 and so on so yes
(9) Q In DX14034 28 thiS IS the Intenor 01 the school house?

(10) A This IS another room In the school house which IS - IS
(11) kmd of rapidly losmg Its tntegnty from a variety 01 forces
(12) perhaps
(13) Q Jeff let s go back to 26 Now there was graffrtl placed
(14) on thiS wall apparently sometIme In 1989 at least one or two
(15) occasions?
(16) A Right there are 89 dates here and here and here and there
(17) IS some reason to believe because they re made In a Similar
(111) style and made with the same type of magic marker apparently
(19) they date from the same time
(20) Q Why do you conclude there was no inJury to thiS resource of
(21) the Chenega people?
(22) A There are baSically two - two lines of thinking I thmk on
(23) thiS One IS that It represents an histOriC record 01 the
(24) modern - of the modern era It represents a place where
(25) people have come from we can t tell where and wntten words

P8ge TT62 to P8ge TT65 90725B-7100 MIDNIGHT SUN COURT REPORTERS



STATE TRIAL TRANSCRIPT 9-1-94 VOLUME 49 XMAXr

r
I

I I

J

Vol 49 7766
(1) on the wall from time to time And so the addition of graffiti
(2) In 1989 IS really one more application of - of graffiti In
(3) thiS kind of long tradition In - well I m not sure how long
(') It IS but thiS Iond of tradllJon of graffiti
(5) It IS however an unfortunate kind of event and while It
(6) may express some sentiments that were widely expressable at

the
(7) time I don t know that we necessarily can tell that It was
(8) Exxon s personnel or Exxon s responSibility for that graffllJ
(9) even though It did seem to occur at the same time that people

(10) were In the area
(11) a According to the record that you studied was an
(12) investigation conducted of thiS graffiti?
(13) A Yes there were
(H) a What did It reveal?
(15) A They did not know the people responsible for It
(16) a Does thiS site have a long hiStory of graffiti
(17) A I m not sure how long IS long It goes back at least four
(18) or five years before the spill
(19) a Are you aware of any steps that were ever taken by Chenega
(20) to protect the site?
(21) A Not so far as I can tell either from thiS graffltl or from
(22) the gradual dISintegration of the bUilding once the Village was
(23) abandoned In 1964
(2') a Take off your archaeologist 10 hat for a moment and put on
(25) your cultural resources manager hat What would you do to

Vol 49 7707
(1) protect the Integrrty of thiS site In the future?
(2) A Well graffiti represents a interesting hlstonc record
(3) There are a number of places around the country
(') a Only to an archaeologist?
(5) A No there are a number of places around the country where
(6) people have protected and preserved graffiti and so on
(7) Probably one that sticks In my mind recently was the Berlin
(8) Wall was a really - real big colleclJon of graffiti that has
(9) actually been broken up and I ve seen pieces of It people have

(10) brought back because they thought It was Important I wouldn t
(11) call thiS a Berlin Wall don t misunderstand that But
(12) certainly graffiti has an expression of human sentiment and
(13) movement and so on has a long history It s also very
(1') defaCIng and very harming
(15) All nght I wouldn t doubt that for a moment but It Is
(16) interesting and where there have been occasIon for hlstonc
(17) records under the pUMew of the federal government, I m
(18) thlnlong there are some old military installations where people
(19) In the 1900& wrote graffiti on the wall and so forth Cultural
(20) resource managers have when they changed the function of
those
(21) faCIlities tned to protect the record as It stands So from
(22) a management point of view In some cases thIS represents a
(23) record that we would you know one might not wllOh to be lost
(24) On the other hand rf people who feel strongly about It would
(25) 'ike something done With It then that also seems like a

Vol 49 7768
(1) reasonable thing to take Into mind
(2) a What would you do?
(3) A I would try and protect It a little bit Either from
(4) further defacement or from - from loss One of the
(5) suggestions that was made to me when we - when I talked

about
(6) It with a vanety of people was to pamt It over all nght
(7) Now painting It over Just seems to me to inVIte the next
(8) person who comes through to put more on but nonetheless

1m
(Q) not sure I would do that I think I would probably try and

(10) cover thIS over With some other matenal like plywood or
(11) something so It Sthere rf anyone ever cared about It 
(12) destrOying the stuff IS forever all nght so rf one cared
(13) about It I would cover It over then I would try to secure the
(14) bUilding a little bit so It doesn t happen But once agam I
(15) think the people whose bUlldmg thiS IS ought to - ought to
(16) deCIde what to do with It
(17) a As a cultural resource manager do you sae any
(18) Justification for spending tens or thousands of dollars to
(18) excavate the site on account of the graffiti?
(20) A No anything one would excavate would be totally unrelated
(21) to the graffltl
(22) a We re left With one last site on your list a Crafton
(23) Island cave?
(24) A Yes
(25) a Show us where that Is We" put up 010030-8 agam the

Vol 49-7769
(1) map
(2) A Here Is Crafton Island
(J) a That Is another Chugach Alaska site?
(4) A Yes It IS
(5) a We don t have a photo It s on the Barco The photo we
(II) have Is electrOniC It S PX12882 Tell us what we re lookJng
(7) at
(8) A ThiS IS a photograph I think you ve seen before It s a
(II) large and prominent cave very dose to the water with

(10) depOSits In the rear of the cave The cave &eemlO to have nsen
(11) In 64 prOVIding a slightly additional measure of protectron to
(12) the resources that are In the back Those that are In the
(13) front are apparently lost already to the erosion there
(14) a Is thiS a real and Important site?
(15) A ThIS Is a real site It s unfortunate that because of Its
(16) promInence - thllO IOlte 110 VISible for I d say a mile away If
(17) you re loolong at It very eatefully It Sits nght on the edge
(18) of an area which IS transrtted by people coming out of
(111) Whittier very easily seen on the edge of the shore and people
(20) have been going there apparently for a long time Vandalism In
(21) this cave goes back a long ways
(22) The Park ServIce which owns thiS particular cave had some
(23) Investigations In 19605 when they tned to collect materials
(2') from the surface and so on because they felt they were being
(25) Impacted There also have been a number of reports of people
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Vol 49 TT70
(1) through the years digging holes Into this cave again because
(2) It s so prominent
(3) Q Was this the srte of any dlsturbanca In 1989?
(4) A Yes there are several - there are several Instances
(5) recorded In the field notes and by observers that people
(6) unknown people did actually dig Into thIS In 1989
[T) Q Do we know whether they damaged rt or not?
(8) A That s hard to tell The excavations were Into the top
(9) Iayers of the cave It s really hard to tell whether they dug

(10) just Into deposits which had already been turned over and
(11) churned by other people digging or by animals because they
(12) said It s a cave that can often be used by sea otters -land
(13) otters rather and so on So It s really hard to tell whether
(14) the clandestlned excavation - the diggers got down Into the
(15) deep deposits or not but nonetheless rt IS a vlolabon
(16) certainly of the Integnty of the srte and It represents I
(17) think a slgmficant event very harmful one
(18) Q Old you see anything In the record of this disturbance that
(19) establishes that Exxon employees were responsible?
(20) A No As a matter of fact I think both of these examples

- (21) the Old Chenega example and this example from Crafton Island
(22) north no one knows who did It and I believe that Dr Johnson
(23) testified that she dldn t know erther
(24) Q Was there any clean up work at Crafton Island?
(25) A No

Vol 49 TTl1
(1) Q How come?
(2) A Well It wasn t oiled there
(3) Q You can take your seat again Let me take this off the
(4) Barco
(5) You prepared a number of summary charts breaking these 44
(8) srtes down by the Plaintiff who Is claiming damages for them
[T) and summanzlng your views did you not?
(8) A Yes I did
(9) Q I m gOing to show the JUry DX14055-C 4 and 5 Apparently

(10) we consolidated this onto one hard board to save timber If
(11) you can see that just tell us generally what the jury will be
(12) looking at If they go back and study thiS after-
(13) A I think I should get up
(14) Q All nght
(15) A ThiS chart Includes all of the sites for which Chugach
(18) Alaska Corporation Is claimIng damage They re listed on this
(17) Side In the common name This Is the amount of damages
they re
(18) asking for each of the sites not InclUding monitoring
(19) This IS my abstract descnptlon of the site and my
(20) evaluatJve conclusions As you can see I used the Type I Type
(21) II Type III descnptor and the Type I s generally at the top
(22) and Type II s In the middle and Type III satthe bottom
(23) Q The site descnption where does that come from?
(24) A Comes from my research on the notes and records from the
(25) case

Vol 49 7T72
(1) Q And damages claimed by pralntrffs where does that come
(2) from?
(3) A That comes from the pralntrffs exhIbits
(4) Q Old you prepare a Similar chart wrth respect to each of the
(5) four Pralntrffs here?
(6) AYes Idld DX14055-C3 Isthatasummarychartforthe
[T) Chenega Corporation claIms?
(8) A Yes rt Is As you can see It s structured In a very
(9) simIlar manner to the other one

(10) Q And DX14055 2 (sic) Is that a Similar chart for Englrsh
(11) Bay?
(12) A Yes It Is Includes their claims total claIms at the top
(13) and the claims organized Irke the other two
(14) Q Finally DX14055-C 1 Is that a slmtlar chart for the Port
(15) Graham claims?
(16) A Yes It Is
(17) Q Okay none for Tatrtlek or Eyak?
(18) A No
(19) Q They have no claims?
(20) A Not In thiS case
(21) Q Let stalk bnefly about the threat of future vandalrsm to
(22) these and other Prince Willram Sound and Kenai locations To
(23) your knowledge has erther Dr Johns~onor Dr Lobdell done
any
(24) studIes concerning the rates of vandalism erther before or
(25) after the spill?

Vol 49- TT73
(1) A None that r ve seen
(2) Q Is there any Information documenting an Increase In
(3) vandalism to archaeological sites In Prince WIlliam Sound or
(4) the Gulf of Alaska Since the all spill?
(5) A No And not on the Plalntrffs -lands for which the
(6) Plaintrffs claim damages erther
[T) Q Is there any evidence of a single act of post spill
(8) vandalism at any of the PIalntfff srtes?
~) A Just the 1989 ones at Old Chenega and at Crafton Island

(10) north cave
(11) Q Since the end of 19 - I m sorry 1989 has there been any
(12) reported aets of vandalism to any of these 44 sites?
(13) A No And the Plaintiffs experts testified I think to the
(14) same - to the same pOint Especlally wrth regard to native 
(15) to Village Corporation lands
(16) a As a cultural resource manager and as an expert In Alaskan
(17) archaeological resources Is that surprising to you?
(18) A No It s not This particular - this particular region
(lg) the lower Kenai Fjords and Prince William Sound Is drfferent
(20) from a number of places In Alaska The problems that they re
(21) haVIng elsewhere wrth regard to the mining of archaeological
(22) srtes for Ivory sales for example are not here The srtes
(23) are of a dltferent character They are located In a
(24) drfferent -In drfferent kinds of terrain The artrfaets that
(25) they contain are dltferent There are not so many sites with
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(1) really fine preservation due to waterlogged sediments and so (1) Greenland nght?
(2) on where you get really excellent preservation of penshable (2) A That s correct
(3) artifacts (3) a Now you know that Alaska aside from being huge
(4) The character of the Sites here though It s extremely (4) geographically IS also diverse and huge In terms of Its
(5) Important and very Slgnlflcant both from an archaeological (5) cultural and Its archaeological history?
(6) pOint of view and from the pOint of view of people whose (6) A Yes that s correct
(7) hentage It represents It IS not the sort of thing that has (7) a There are a huge number of different languages that were
(8) figured strongly In either creating a market for these Items on (8) spoken by anCient peoples In Alaska?
(9) the open IlliCit market or a traclong bound ~) AYes

(10) a It s your opinion that the 011 spill did not put any of (10) a And the way they lived their lives depended greatly upon

U (11) these 44 Sites In any greater risk of vandalism? (11) the kind of terrain that they lived in true?
(12) ANo (12) A True
(13) a In the absence of any real threat of vandalism do you see (13) a And so the Baffin Island situation might be comparable to
(14) any Justification for the two decade long $30 million program (14) some aspects of Alaska pre-hlstory but not all?

I
I (15) of archaeological excavation at these 44 sites the Plaintiffs (15) A No the overlap IS very great in terms of the way In which

(16) seek to have Exxon finance? (16) these people were adapting to a manne coastaIlZed
-' A As I ve &aid before these are certainly Significant sites (17) environment the kind of animals they were hunting and so(17)

(18) and an archaeologist I think would be very Interested In (18) forth but probably the biggest difference between the two Is
(19) trying to learn more about the content and how they relate one (lg) the absence of tress In Baffin Island
(20) to the other and how they might Inform us of the pre-history (20) a That s nght In Baffin Island we re not dealing with the
(21) and so forth of the area Clearly they are attractive from a (21) forested situation that we have In Prlnce Wllliarn Sound are
(22) research POint of view Clearly they re also Important to the (22) we?
(23) people who live here but I do not see any Justification for a (23) ANo
(24) program Which IS based upon the notion that these were (24) a And the only two coastal archaeological projects In the
somehow (25) Gulf of Alaska pnor to your retention by Exxon that you worked
(25) harmed by Exxon when the empirical the on the ground
research

I I

I

I I

i I

II
I I
I
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(1) that we did and others have done does not demonstrate that

kind
(2) of damage and does not link thiS program of research to harm
(3) MR DIAMOND Thank you I have no further
(4) questions
(5) MR PETUMENOS Judge I would reqUire a short break
(6) There was a crush In the lobby today My stuff JUst got here
(7) THE COURT Sure okay no problem
(8) THE CLERK. Please rise ThiS court stands In
(9) recess

(11) (Juryoutat915am)
(12) (Recess from 9 15 a m To 930 am
(13) (Jury In at 930 am)
(14) THE CLERK. This court now resumes Its session
(15) Please be seated
(16) CROSS EXAMINATION OF ALBERT DEKIN
(17) BY MR PETUMENOS
(18) a Good morning Professor Dakin I have to tell you I think
(19) these people who are getting on you about speaking too fast
(20) have definitely not got children like I do In college because
(21) I figure you can graduate them In about two years and we could
(22) save a bunch of money If wehctd 1J1ore people like you
(23) I want to talk about your field expenence In Alaska and
(24) the Gulf of Alaska You started out telling us that your
(25) dissertatIOn was In the eastern ArctiC Baffin Island

Vol 49 - TTT7
(1) on was the SltJonak Island and one Forest Service?
(2) AThat s correct
(3) a And the first project was a survey and limited testlng of a
(4) Coast Guard parcel on Srtklnak Island Is that nght?
(5) A That s correct
(6) a And I used the word limited because that s the word that
(7) you used when you wrote up your report on It?
(8) A That s fair
(g) a And you were In the Sltklnak area for only four days In

(10) 1983?
(11) A That s I think the amount of tlme of actual fieldwork
(12) not the amount of type of study
(13) a No I m talking about fieldwork?
(14) A That s true
(15) a I m talking about the experience of looking at things and
(15) from the clues that you see trying to figure out what s there
(17) In the field You spent four days at Srtklnak nght?
(18) A That s correct
(19) a And your second archaeological proJect you spent your time
(20) WIth the Forest Service from about August 1st of 1991 through
(21) September 23rd of 19917
(22) A That s correct
(23) a The sum total of your coastal archaeological fieldwork
(24) then prior to your retention as an expert for Exxon In Alaska
(25) was less than two months?
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(1) A That s not qurte correct I mean that s the sum total as
(2) you ve descnbed rt but actually my fieldwork In coastal areas
(3) has lasted for approximately 30 years dunng the time I ve been
(4) doing archaeology
(5) Q Coastal archaeological areas In Alaska sir the Gulf of
(6) Alaska and the Pnnce William Sound area?
(7) A Certainly I have fieldwork In coastal areas In Alaska
(8) that really span the State from KaktOVik around to POint Hope
(9) down through to Srtklnak and then back on and down through

to
(10) Srtka So my fieldwork In coastal Alaska Is actually a Irttte
(11) brt larger than that What you ve descnbed IS my fieldwork In
(12) the Pnnce William Sound and Kenai Fjords area
(13) Q Right and I m not talking about this area of no trees and
(14) tundra and Ice like KaktOVik and Barrow and things like that
(15) I m talking about the cultures that lIVe In the kind of areas
(16) we find In the Gulf of Alaska and Pnnce William Sound the
(17) trees and so forth I m correct aren t I It s less than two
(16) months pnor to your Exxon Valdez retention?
(19) A In the trees yes

- (20) Q All right In the trees Now let s take the srte that I
(21) think you have the - apparently the most difficulty with of
(22) all maybe not but the Short Arm shipwreck That s the boat
(23) It s called the Short Arm shipwreck but It could be called the
(24) Short Arm ship part couldn't It?
(25) A I believe I said that

Vol 49-7779
(1) Q Yes you did say that and I m wondenng does this
(2) particular area have an Alaska Herrtage Resource Survey
(3) number?
(4) A Yes It does As a result of the Cultural Resource
(5) Program the - all s - any Indication that there were
(6) cultural resources of whatever sort slgnrflcant
(7) Inslgmficant large small and so on was reported to the
(8) State and received and HRS number
(9) Q So It has one doesn tit?

(10) A Yes It does
(11) Q And you told the Jury yesterday and you may have
mlsspoke
(12) that the Plalntrffs were dalmlng $96 000 for damage to that
(13) Isn t the true figure $69 OOO?
(14) A May be 69
(15) Q 69?
(15) A I may have had my mordswlxeded
(17) Q Your what?
(18) A My mords W1xed
(19) Q You really do have to listen to you carefully professor
(20) A And you too sir
(21) Q We II agree to do that both ways how s that
(22) Have you ever been to the Anchorage Museum of History and
(23) Art?
(24) A Yes I have
(25) Q In the second floor of that museum?

Vol 49 T780
(1) A Yes I ve spoken there
(2) Q Is there a 33 foot boat hanging In that museum?
(3) A Boy there could be
(4) Q Could be And rt was a ship part at one time In the
(5) Beaufort Sea In north Alaska wasn t It?
(6) A I think I recall that I haven't seen that In some time
(7) Q Well what happened there was there was a ship part In

(8) north Alaska and It was brought down I think on a C 130 and
(9) rebUilt do you know that?

(10) A I don't recall that part of It but-
(11) Q And It turned out to be one of the more Interesting and
(12) best reconstructed spectmens of the type of whaling boat that
(13) was being used In the north coast of Alaska that anyone has
(14) ever found right?
(15) A I don t recall the specrfics of that but-
(15) Q And do you know whether the ship part - whether or not the
(17) ship part that s at that location that the State has given an
(18) AHRS site number to has some Important historic marrtlme
(19) history component to It?
(20) A The part Itself from the - from the field notes and from
(21) talking to the people who Investigated It Is If I recall
(22) correctly wooden Is not distinctive at least In the people s
(23) expenence who had worked on It and so on and Is - is
(24) Isolated and In contrast to the speClmens that you spoke of
(25) before from northern Alaska outside of where the trees are

Vol 49 -7781
(1) there seem to be some - nothing - rather nothing assodated
(2) WIth rt and rt seems to be stili affected by water as on the
(3) beach or strand line
(4) Q Well the fleld costs bemg dalmed by the Plalntrffs In
(5) this case Is for the cost of spedallsts to travel to the srte
(6) assess the value of the site the potential damage to the site
(7) and return Isn t that what the - what the cost involves? Do
(8) you know?
(g) A No You could refresh my memory but-

(10) Q Have you got the opinion then that this ship part which
(11) the State has given thiS number to Is Just simply not worthy
(12) of even investigating?
(13) A There was no indication that It was from anything other
(14) than the modem era of the last 50 years so far as I could see
(15) and the reading of the notes and records that were a part of
(15) It
(17) Q Now we -let s talk about what you talk about wlth
(18) respect to the size of a srte and srte deflnrtton Type II
(19) Uttle Bay thiS Is a place where artrfacts In the Intertidal
(20) zone were found?
(21) A Found and recovered yes
(22) Q And It IS the case Is It not that you contend that
(23) artrfacts that are found In the Intertidal zone are without
(24) archaeological context -
(25) A That s correct
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_J (1) a - In thiS area? (1) things you stUdied was their report?

(2) A Their assoaatrons are very suspect cannot be (2) AYes
(3) established (3) a And you II agree With me that on thiS map what we have here
(4) a Okay so the basIc thing to do IS to sort of pick them up (4) IS the high tide line gOing nght along here?
(5) and we don t have to worry too much about where they are (5) A I can t read It on the copy that s In front of me
(6) because the context IS lost any way? (6) a The - III show you the copy tn lUst a minute so you can
(7) A If one WIshes to do anything With them - there are a (7) confirm that little POint but what thiS IS Is It not Is a
(8) number of things that one could do to artrfacts of that sort (8) careful careful mapPing of artifacts found at LrttJe Bay In
(9) DeLaguna for example left them where they were and did not ~) their preclse location?

(10) Include them - did not collect them or Include them In her (10) A I would say that s a map of the location of the artifacts
(11) analySIS (11) In LrttJe Bay on the date In Which they made the map
(12) Other people have made a systematic habit of plcl<Jng them (12) a And they carefully put down where It Was and what It Was In
(13) up so that they re no longer VISible on the beach and they re (13) location to other artifacts as they were found am I nght?
(14) no longer being dispersed and In some cases they make (14) A Yes Apparently

I t (15) excellent teaching collections I myself have collected them (15) a So that they could determine where one artrfact was In

I
I (18) for that purpose They also make good examples to use In (18) relatlon to another true?
I

(17) schools and so on There are some things you can do With (17) A It s true that they saem to have been able - to have done
(18) them Archaeological research In the Intact archaeological (18) that I m not exactly sure why
(19) context IS not something you can do (19) a And what we see here - now I II show It to you see rf you
(20) a Let s take a look at Exhibit 9043 counsel figure 92 at (20) can agree that thIS line nght here - you re right It Is hard
(21) page 191 I m gOing to show you sir a portion of the - (21) to read but thiS nght where my thumb IS says mean high tlde
(22) MR DIAMOND Just one moment Tim (22) where that line is?

I
(23) MR PETUMENOS That s all right I m gOing to stay (23) A Says mean tlde zone

I (24) WIth you 9043 and I m gOing to show you a little - what I m (24) a Mean tide zone okay so I can leave my thumb where It 16

(25) gOing to show you IS from the Exxon Cultural Resources (25) and put It back on the Barco here so the jury can see my

L

I I

I I
I

'.-J
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(1) Program Now so that the jury remembers the Exxon Cultural
(2) Resources Program Is the one that Exxon put together as they
(3) Investlgated archaeological sites -
(4) MR DIAMOND Your Honor-
(5) MR PETUMENOS - as they went along
(6) MR DIAMOND No Mr Petumenosls testifying now
(7) MR PETUMENOS No no I m gOing to put It to a
(8) question and rf you walt to the end you II hear It
(9) BY MR PETUMENOS

(10) a The Exxon Cultural Resources Program Is the program that
(11) Exxon had underway dUring the course of the cleanup right?
(12) A That IS correct
(13) a And they would Investlgate archaeologlcel Sites as they
(14) went along and found them true?
(15) A They investigated every example of artifact or cultural
(16) resource that they encountered according to the protocols that
(17) they established
(18) a Now what I have here Is a map of Uttle Bay and what Is
(19) depicted you Will agree-
(20) MR DIAMOND Not In here 9043?
(21) MR PETUMENOS Yes Counsel s copy of the map has
(22) apparently dropped out of hiS copy
(23) BY MR PETUMENOS
(24) a What I m shOWing you Is a map of what the Exxon Cultural
(25) Resources Program did at little Bay and that s one of the

Vol 49 7785
(1) thumb So thiS line nght here Is the mean high tide zone?
(2) A No that s mean tlde - mean tide zone I don t know what
(3) that means
(4) a Mean tlde zone and we see a number of artifacts on this
(5) Side of the line and a whole number of other ones on the other
(6) Side of the line am I nght?
(7) A Yes
(e) a Okay then we II leave site defanrtlon for a minute
~) Could we have the Flat Island photo please

(10) Archaeologists look for pieces of puzzles am I right?
(11) A That Sone way to descnbe It yes
(12) a One of the things that s helpful to assist an archaeologISt
(13) In deterrmnlng the pieces of puzzles Is expenence an the area
(14) In Which you are dOing your fieldwork would you agree WIth
(15) that?
(18) A Expenence gives you the - the knOWledge of what are some
(17) of the things you might expect based on either your own direct
(18) experience or the experience of others
(19) a Did you walk on Flat Island?
(20) A No
(21) a No? Who - do you know who took this photograph?
(22) A That particular photograph I don t know Looks like it s
(23) taken from a helicopter
(24) a It was Dr Jack Lobdall wasn tit?
(25) A I don t see anything that shows who took the photograph
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(I) but It could be
(2) a Well you used them In your direct I was just cunous rf
(3) you knew where the -
(4) A It was a photograph of Flat Island There are only three
(5) people In this case who have observed this Island Dr
(6) Lottrell and Dr Johnson and Dr Lobdell and of those three
(7) the only person who stood on the ground Is Dr Lottrell I may
(8) be wrong on the vIsitation actually
(9) a You may be wrong?

(10) A Yes
(11) a Now when we wantto dIstinguish now Mr Lottreilis a
(12) Chugach archaeologist?
(13) A He was employed by the 011 spill response team ) believe
(14) yes
(15) a By Chugach?
(16) A I believe so
(17) a And Dr Johnson was Chugach archaeologist?
(18) A Yes
(19) a And Dr Lobdell was retained by Chugach?
(20) A The Iatter two were experts In thiS case yes

- (21) a Now the things that an archaeologist looks at to determine
(22) whether or not a houseplt exists on land are some of the
(23) follOWing see rt you agree That the pit Is oval rather than
(24) round?
(25) A Pits that - that only assumes that It s rectangular rather

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 49 7788
a We re talking about clues factors ttllngs that maybe not

by themselves you would check off but things you pay
attention to?
A I agree to that
a So no fallen trees nearby would be something you would pay

attention to?
A You would observe the present condition of trees yes
a Fire crack rock In the prts themselves would be an

Important clue would you agree?
A If one has excavated the pit It s not so much fire crack
rock as It IS the assOCIation of the fire crack rock WIth
whatever It Is you re trying to establish eXIsts there
a Is It one of the things that IS a clue that you d look tor?
A Dr Johnson used a good word It s an Indicator something
to take Into account That s fine
a The drtterent color of the vegetation and the height ot the

vegetation In the depreSSion Is that something you look tor?
A Not necessanly That can be a natural factor as a result
of drtterent drainage and so on It does not necessanly
Indicate that the hole IS cultural
a Is It a clue?
A Not necessarily
a Well Isn't It a tact that when you have a house
depression you generally have higher carbon content In the
soil because of the matena) that s lett behind?

Vol 49 7787
(1) than square In terms of onglnal house shape Erosion so
(2) forth kind of rounds out the comers Prts can be round pIts
(3) can be oval
(4) a Is It a clue whether they are la!fl out In parallel form
(5) rather than In a random way?
(6) A By that you mean the walls are parallel to each other so
(7) that It s a parallelogram
(8) a That they are laid out In parallel form rather than random?
(9) A Oh you mean mUltiple prts?

(10) a Yes
(11) A So they might be arranged In linear fashion?
(12) a Right
(13) A Ltke on a beach or something like that?
(14) aVes
(15) A Unear arrangements true linear arrangements without noise
(Hl) and so forth true linear arrangement
(17) a That the hole s alignment IS faCIng the ocean?
(18) A That can be Important in conjunctIOn WIth the others yes
(19) a That there IS no eVidence of fallen trees nearby?
(20) A EVidence of fallen trees Is drfficult to establish The
(2 1) nearby questlon Is what s crrtJcaJ here I ve Investigated
(22) archaeological sites where there hasn t been a tree on the site
(23) In 10 000 years and you can stili find depressions on It from
(24) trees falling So proximity to trees - surfaca proximity to
(25) trees Is not that Important

Vol 49 - 7789
(1) A It Is - It IS - It Is pOSSible that the InSide that the
(2) cultural deposrts have minerals and other nutrients In them
(3) that cause the grass to be drtterent I do not know
(4) necessanly the dIstinction between inside of the house and
(5) the margins of the house For example the SOil next to It can
(6) cause that sort of a difference
(7) a Would you agree that one ot the things an archaeologist
(8) Irke Dr Lobdell who had done all that work In Kachemak Bay
(9) that the Jury has heard about that one of the things that he

(10) might look at or someone like him WIth experience is the
(11) different color of vegetation and the height ot It because of
(12) the clue that there Scarbon content In the SOil and therefore
(13) the plants grow dlfferentiy there?
(14) A Yes
(15) a And entryways?
(16) A Complicated teatures like entryways and multlple-
(17) mUltiple chambered rooms yes all of these are features of
(18) houses that when you look for depressions would cause you to
(19) Interpret It that way
(20) a Do you know whether Mr Lottrell dug some prts In this
(21) particular area?
(22) A No my recollection of the records that Mr Lottrell
(23) provided and were prOVided to me to review show that he
made
(24) none of the observations that you just described
(25) a Really? How about Dr Lobdell did he make any of these
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(1) observations?
(2) A I do not recall Dr Lobdell saYing very much about those
(3) particular observations In hIS field notes of his helicopter
(4) nde no
(5) a How about Dr Johnson did she make any of those
(6) observations?
(7) A I believe they both remarked about depreSSions that they
(8) could observe from the surface I do not believe they spoke to
(9) vegetation differences or fire crack rock or any of the other

(10) indicators we ve talked about In the last couple minutes
(11) a The difference between them and you IS that they were on 
(12) at least you re not sure about two of them but you know that
(13) they were on thiS Island and you were not to observe these
(14) things?
(15) A I m not sure what they observed
(16) a Have you ever heard of the term called - another clue
(17) refuge Island or refuge rock?
(18) A Yes I have
(19) a And that s a place where a family hlstoncally goes to kind
(20) of get out of harm 5 way Isn t It?
(21) A SOCIal groups would go there I m not sure they were
(22) necessanly organized as families but the concept seerrts to
(23) Involve seeking a refuge to a place which 15 more easily
(24) protected or has you know 360 degree vIsibility other than
(25) where you were presently liVing

Vol 49-7791
(1) a That s a feature of Flat Island?
(2) A Flat Island Is a very small island which has 360 degree
(3) VISibility from what I ve been able to see about rt and rt
(4) does Jet up out of the - out of the water qUite
(5) preCIpitously The Sides are straight as I remember
(6) a Isn t rt a fact also that there Is - is there a SPit
(7) that s available here at low tide do you know?
(8) A I don t recall reading that in the notes
(9) a All nght Now the Pits that we re talking about can you

(10) see them In the picture the depreSSions that you were talking
(11) about?
(12) A No I don t
(13) a Okay Do you see any areas that have a different color
(14) than other ones?
(15) A Well there 5 a lot of yellow In the middle of rt and some
(16) brown to the left and there 5 some gray In the foreground But
(17) the photograph frankly lacks the kind of resolution that I
(18) think from thiS vantage POint would allow us to determine
(19) that
(20) a Well did the depreSSions that we re talking about face out
(21) to sea?
(22) A I don t believe the field notes Indicate that
(23) a You don t know one way or the other?
(24) A No the field notes on thiS site are very sparse A lot of
(25) the material that you ve just talked about that one would

Vol 49-7792
(1) reasonably make an observation In the field IS not Included In

(2) the field notes including the aspect that 15 the direction In
(3) which they face
(4) a Fair enough So what you re relying upon 15 the absence of
(5) information In the field notes you re not relYing about
(6) affirmative Information that these doctors may have gathered
(7) together?
(8) A The testimony that they gave and the records that they
(9) prOVided Which should have - which should be supportive of a

(10) case In thiS regard and the location of cultural resources at
(11) that location did not contain that Information
(12) a Is there a sea hon haul-out near thIS location?
(13) A I do not recall anything In the notes or the information
(14) prOVided me that would answer that question
(15) a You don t know? True you don't know?
(16) A True I don t know
(17) a You have any eVidence of trees on thiS Island?
(18) A There s nothing In the information or the records orthe
(19) field notes or the people who ve been there or In the VICInity
(20) that showed whether there were trees or not
(21) a Now you know that Dr Lobdell has testified that he
(22) believes after hiS Investigation that there IS a high
(23) probability that the depreSSions on thiS Island are houseprts
(24) and you and he disagree about that IS that correct?
(25) A That s correct

Vol 49-7793
(1) a Badger Cove Island that 5 another one that is not a srte?
(2) A That s correct
(3) a Were there artifacts found at Badger Cove In 1990 and
(4) 1991?
(5) A Not - there were no Intact archaeological deposits found
(8) at thiS location
(7) a Were artifacts found at Badge Cove beach In 1990 and 19917
(8) A There 5 some Interesting problems WIth Badger Cove and
(9) Badger Cove Island The notes are extremely confused and

some
(10) people testified artifacts were found on Badger Cove Island
(11) when In reality If you read the notes they say they were found
(12) on the beach
(13) a Were artifacts found on Badger Cove beach In 1990 and
1991?
(14) A Badger Cove beach In so far as a distinct location from
(15) the Island the answer Is I believe yes
(16) a All nght I think I mlsspoke I think Badger Cove Is the •
(17) one that hes the SPit at low tide between the Island and the
(18) shoreline am I nght?
(111) A Yes I ve seen that
(20) a And at low tide Badger Cove Island Is not an Island?
(21) A Well at very low tide there is - there is a gravelly
(22) sandy spit that connects It to the mainland yes
(23) a And thiS distinction that you re making between Badger Cove
(24) Island - and you make a distinction between Badger Cove
Island
(25) a minute ago and Badger Cove beach Is that what you re tailing
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Vol 49 7794
(1) me?
(2) A Yes and I don't mean the sprt There are other locations
(3) In the Badger Cove VICInity where artrfacts have been found
(.) but they re not found on thiS particular Island
(5) Q Now the depressions that are on thiS Island do you
(6) remember where they are? Are they In the trees?
m ANo
(8) Q Are they faCIng out to sea?
(9) A They are faCIng In that - In that very unusual grassy spot

(10) that faces directly out Into the open ocean
(11) Q Are they oval as opposed to - they re ovoid aren t they
(12) doctor?
(13) A I don t recall that Mr Lottrell s notes on the surface say
(1.) oVOid or not but they could be
(15) Q There IS no - nothing In any note that you found
(16) indicating eVidence of fallen trees In the depresSion IS
(17] there?
(18) AAs In remnant pieces of-of - of trees that would stili
(19) be there that you could see In that photograph no You have
(20) to realize I m looking at the photograph of rt as you are

- (21) mine s upside down though
(22) Q Right there next to you?
(23) A I see It
(2.) Q Next to your elbow there It IS?
(25) A I see It

(1)

(2)

(3)

(.)

(5)

(6)

m
(8)

(9)

(10)

(11)

(12)

(13)

(1.)

(15)

(16)

(17]

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 49 7796
from the srte that you found because you ruled out any other
potentral source?
A Yes and we tested and observed the vICInity and could not

find any other locale
Q Now let s talk about - I m under some time constraints
here so I can t go through every one of your Items on your
report WIth the detail that I d like but I want to start WIth
the Windy Bay midden which IS In your exhibit that we had
blown up JUst a moment ago And to remind the JUry I have rt
In a somewhat different form I m putting up counsel exhlbrt
14055-B By the way we have a 140055 a 14OO55-A and a
14OO55-B don t we Dr Dakin? You don t know that?
A If you say so
Q Well the reason I m saying so IS that thiS chart appears

under those numbers that we were served WIth and looks - did
you prepare these charts?
A Yes I did
Q You did?
AYes
Q Maybe rt S JUst the numbers you don t recognize and I

would understand that
A That s correct
MR DIAMOND Tim did you say C or B?
MR PETUMENOS You have a C too? I only have an A
and a B

Vol 49-7795
(1) MR STOLL III tum rt over?
(2) A Thank you
(3) BY MR PETUMENOS
(.) Q Now do you remember In your S,tklnak report frndlng
(5) artifacts In the surrounding area on the beach?
(6) A Yes they had eroded out of the edge of a sprt of a
m remnant beach Sorry
(8) Q And do you remember stattng In your report that Since your
(9) Investigations had reveeled no other possible sources of the

(10) slate finds on the active beach that rt was reasonable to
(11) Infer that you were dealing WIth a Single source of artrfacts
(12) In the area?
(13) A Single source being the remnant beach yes
(1.) Q You Inferred In your report and I can read It to you If
(15) you want that finding the artrfacts In the beach area and
(16) haVing no other source of It that you could find told you that
(17] they were from a single source and you began looking for the
(18) site nght?
(19) A No we d already found the site actually and It was only
(20) after we investigated the srte that - and knew that there was
(21) a single occupation at that locatton that - and not a
(22) mUltiple occupatton not a complex senes of levels and so
(23) on-
(2.) a I stand corrected I stand corrected You came to the
(25) conclusion that these artIfacts that were on the beach came

Vol 49 7797
(1) MR DIAMOND No there saC
(2) MR PETUMENOS Great Letsgetthatone too Is
(3) that a C?
(.) MR DIAMOND For Port Graham?
(5) MR PETUMENOS Can I borrow It?
(6) MR DIAMOND tf you give It back
m MR PETUMENOS I II give It back
(8) BY MR PETUMENOS
(9) a These exhibits were prepared Just before trial weren t

(10) they?
(11) A Yes they were
(12) Q And did you have some confusion es to whether some of
these
(13) sites should be Type I Type II or Type III?
(1.) A There are two locatrons especially since you bring It up
(15) Involving Windy Bay where the notes and so forth are
extremely
(16) confused and rt was only when I was able to review the files
(17) on the sites when I got to Anchorage that I could reconclle
(18) that
(19) a Okay so you had to change your conclusions around on a
(20) couple of these sites because you - you thought you misread
(21) the notes?
(22) A No I couldn t recall I did not have - when I made the
(23) table I did not have access Immediately to all the files that
(2.) I needed to make that dlstrnctlon and so I kept It In mind and
(25) when I was able to find the flies I was able to make the
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(I) change
(2) MR PETUMENOS Let stake - IS the most recent
(3) version of these C counsel
(4) MR DIAMOND You-
(5) MR PETUMENOS Let me see the C one because I want
(6) to make sure I have It nght Windy Bay
(7) BY MR PETUMENOS
(6) a Two houseprts CMTs observed surface remains do not
(9) establish the presence of Intact archaeological resource

(10) depOSits Type I
(1 I) A Can you help me With the sequence of these exhibits? If
(12) these are the sequence that you represented I just-
(13) a I m sorry I don t undeJ'Stand your question I d be glad
(14) to help
(15) A I m trying to figure out the OX S ThiS IS your
(16) nomendature not mine
(17) a Actually It SMr Diamond Snot mine but we II tell you
(18) that It S 140S5-C that I m looking at This IS the one you
(19) showed to the JUry I m trying to use the most recent version
(20) so I don t have you saYing something that you saJd before that
(21) was different
(22) Now what we ve got here then for Windy Bay IS no
(23) presence of archaeological depOSits right Type I?
(24) A That Scorrect
(25) a Now counsel DX16144 3 In the Alaska Herrtage R~urce lO

Vol 49 7799
(1) survey this IS what the State seld you agree?
(2) A You have to be very careful With whether thiS Is Seldovia
(3) 179 or SeldOVia 180 The records are massively confUSing In
(4) thiS regard and the location of a midden at Windy Bay midden
(5) IS - IS one thing The location of Windy Bay beach Is
(6) another so It s very hard to - see I would like to make sure
(7) we re talking about the same location
(8) a Well If It s Important that we be careful could you tell
(9) me I keep taking these from you counsel - did you make that

(10) dlstlnetlon In your summary to the Jury?
(11) A Yes I believe we called them two different srtes One has
(12) a midden and one does not
(13) a One has what?
(14) A Midden and one does not
(15) a And the one that has midden Is the one we re talking about?
(16) A Is the Type
(17) a And the one I JUst showed you on the screen says midden
(18) underneath It?
(19) A That s correct
(20) a We re talking about the same one?
(21) A That s fine I m sorry thank you
(22) a So what the State archaeological folks said about this was
(23) thiS site IS composed of black organic midden exposed In cut
(24) bank that contains fire crack rock a pOSSible house depreSSion
(25) and culturally modified trees It goes on to talk about

9-1-94 VOLUME 49 XMAX(I

Vol 49 7800
(I) artIfacts collected In 1989 ulu fragments white stone
(2) what s a granite labret?
(3) A You Insert It Into your - It s a decorative - It s a
(4) decorative artIfact which IS Inserted Into a lip or nose or
(5) It wouldn t call It a earnng but It s form of that
(6) a Form of Jewelry from times gone past?
(7) A That s correct
(8) Q And It ends The extent of the uplands deposit cannot be
(9) ascertained WIthout subsurface testing Ground IS obscured by

(10) heavy vegetation Is that nght?
(11) A That s true
(12) a Now a midden Is not a disassociated artifact Is It?
(13) A No but thiS IS - the field notes on thiS descnbe an
(14) organic midden WIthout eny artifacts
(15) aWell letmejust-justanswermyquestlon Amlddenls
(16) not a disassociated artifact Is It?
(17) A If It s Intact It s a midden It s an Intact
(18) archaeological depOSit
(19) a Now you had an opportUnity to review the Plalntlffs
(20) Similar exhibit which sort of summanzed the field notes and
(21) the information on It didn't you?
(22) A Yes I did
(23) a And what Drs Johnson and Lobdell said about this site 
(24) I m sorry I m gOing almost as fast as the Witness Is This Is
(25) 1366-C

Vol 49 7801
(I) Is thiS -Is this a redtatJon of what we just saw In the
(2) AHRS lOummary?
(3) A Both of these documents are taken from the Exxon field
(4) notes
(5) a All right
(6) MR DIAMOND May I see your Port Graham chart?
(7) MR PETUMENOS Now?
(8) MR DIAMOND Yeah I m confused
(9) MR PETUMENOS Sam could you help him out so I

(10) could-
(11) MR DIAMOND Counsel this Is a new exhibit 7
(12) MR PETUMENOS IthlnkatthlspolntltsexactJy
(13) same
(14) MR DIAMOND No thiS /s Windy Bay midden beach this
(IS) /s Windy Bay midden
(16) MR PETUMENOS I m using the Windy Bay
(17) MR DIAMOND This was superseded This Is Windy Bay
(18) beach Type I this Is Windy Bay midden Type II
(Ig) BY MR PETUMENOS
(20) a So what happened here - counsel s pOlntmg out to me Is
(21) thiS Windy Bay midden exhibit right here you had as - as of
(22) not very long ago I think before you got on the alrplane a
(23) Type I srte true?
(24) A I believe that s the case My records-
(25) a And then you changed It as counsel pOints out to me to a
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(1) Type 11
(2) A Yes
(3) a - srte and very recently?
(4) A Yes
(5) a And you said I thrnk JUst now that that was because the
(6) notes were confusing?
(7) A Well the deposmon of Dr Johnson on thiS srte confuses
(8) the two locations between Wlndy Bay and Wlndy Bay midden

and I
(9) was - I was wanting to be very careful WIth that and so when

(10) I came here I reread the field notes and so forth established
(11) that the presence of a midden was at this srte and changed It
(12) to a Type II
(13) a You dldn t say a moment ago that Dr Johnson s deposmon
(14) was confusrng you said that the notes that were underlying the
(15) srtes were confusing just now In the court a few mrnutes ago
(16) MR DIAMOND Objection whatever he said he said
(17) counsel
(18) THE COURT Sustained objection sustained
(lg) BY MR PETUMENOS

- (20) a This IS the State s survey on this very srte and there
(21) Isn t anything very confusrng about the fact rn thiS
(22) deposmon - In this summary that thiS Is a srte Is It?
(23) AThe - when you deal WIth second level Information like the
(24) AHRS It s very Important to go back and check the field notes
(25) and so on to see what s actually found there when you re

Vol 49 7803
(1) trying to be very careful to see what the empirical Is Field
(2) observations say It s Important to go back and look for each 01
(3) these srtes I did that It was In this location that I dldn t
(4) want to be mlsspoken I dldn t want to be confused on thiS
(5) particular Issue
(8) a This was fairly late In your 1100 hours of work In looking
(7) at all the drfferent notes and so forth wasn t It because It
(8) was Just before you came up on the alrplane to testify?
(9) A It s true

(10) a And thiS Is one of the first documents because It s the
(11) State survey It s the summary of all of the stuff that they
(12) got that one would expect that you d look at would you agree
(13) Professor Dekrn?
(14) A I looked at all of these but these are all second level
(15) pIeces of information They re all abstracted from field notes
(18) to which I had access so a prudent archaeologist dealing WIth
(17) records of this sort would go back and look at the field notes
(18) and would see Just what the emplrlcal-whatthe real record
(19) looks like In order to make these kind of declslons
(20) a Here s another survey on the same srte
(21) A Does this have-
(22) a What do -
(23) A Does thiS have a different date from the previous one?
(24) These AHRS forms have dates In the lower left hand corner
(25) a The one I Just showed you was March 16th of 1992

(1) A And thiS one?
(2) a And thiS one IS January 309th of 1990?
(3) A Yes
(4) a So there were two two surveys like thiS on thiS sIte?
(5) A They update these penodlcally depending on the
(6) information The State received all the records from the Exxon
(7) Valdez Cultural Resource Program and made amendatlons to

the
(8) records They do rt all the time
(9) a Now thIS particular location had a monrtor on It dldn t

(10) It durlng the cleanup?
(11) A The midden area they very careful to monitor It during
(12) cleanup
(13) a ThIck mousse In the uppertrdal zone?
(14) A My understandrng of the map that I believe Mr Mack
(15) (phonetiC) made of the time of the cleanup In hIS records show
(18) that this particular area where he was monitoring was very
(17) carefully cleaned up I don t recall that It said thick mousse
(18) In the upper Intertidal zone at this location
(19) a SCP you II agree from the Plaintiffs exhlbrt stands for
(20) rn the key the cultural resources survey IS that nght that
(21) was conducted by Exxon and rn a note that Dr Johnson found
(22) continue hand cleanup of mousse and 011 debns low pressure
(23) flushing on cobbles moderate to high pressure on rocI<s
(24) boulders prlorlty beach monrtor reqUired rlght?
(25) A I believe beach B IS not located In the Immediate VICInity

Vol 49-7805
(1) of the site
(2) a Well that s your deflnrtfon of Immediate vlclnlty nght?
(3) A I thrnk It s BOO meters
(4) Q By the way when you found these artifacts In your other
(5) rnvestlgatlon on Srtkrnak Island how far were the artifacts
(8) that you found rn the beach from the srte that you had
(7) prevIously located?
(8) A If you can picture a - a beach of this sort wtth a
(9) perpendicular erosion face across It all the artHacts were

(10) Immediately In front of the beach orwtthrn 15 or 20 feet of
(11) the - of the place where they were coming from apparently
(12) Q Old you frnd some sites In the upland areas in that study?
(13) A On Srtkrnak Island?
(14) Q Yes
(15) A The only sites we observed In the upland areas were srtes
(16) assOCIated WIth the construction of the Coast Guard facllrtles
(17) In World War II
(18) Q The people who were monrtonng thiS Windy Bay midden said
(19) that It was a sensrtlve srte and required cautlon durlng the
(20) cleanup?
(21) AThatstrue Thatswhy Mr Mackwasthere
(22) Q And I was sort of Interested In your - your theorles of 
(23) you mentioned you were a archaeologist - you did some
(24) archaeological work In Barrow?
(25) A I have
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Vol 49 7806
(1) a I used to be the DA In Barrow when I was early In my career
(2) and I dldn t have much choice
(3) A It s nice to meet you professionally here
(4) a I don t think you and I met up there You don t regard
(5) yourself particularly as an expert in criminology do you?
(6) A No sir
(7) a Because I was Interested In your theories about whether or
(8) not one can expect that thmgs like vandalism are gOing to
(9) occur In an area Do you understand that one of the reasons

(10) that the Cultural Resource Program was so careful mOnitoring
(11) the cleanup effects and the clean up workers was because they
(12) were concerned about potential vandalu.m?
(13) A That was one of the miSSions of the Cultural Resources
(14) Program and that was one of the reasons why people would
(15) mOnitor cleanup and - and all of the actlvltles that they were
(16) observing
(17) a And if you lived In a high crime area would you leave your
(18) bicycle out In front of your garage?
(19) MR DIAMOND Objection argumentative
(20) THE COURT Sustained
(21) BY MR PETUMENOS
(22) a Do you as an archaeologist who IS trying to determine the
(23) wayan archaeological site should be handled do you WSlt for
(24) the site artifacts to be stolen before you determme that some
(25) remedy IS to take place to prevent It?

(1)

(2)

(3)

(4)

(5)

(6)

[7J

(8)

(g)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(lg)

(20)

(21)

(22)

(23)

(24)

(25)

Vol 49 7808
A That S correct
a And you WIll agree With me that you don't wBlt In those

Circumstances when you see a threatening sltuatlon for the
archaeological artifacts to be - to be lifted first before you
take action In some Circumstances?
A This IS the after the - the closmg the barn door after

the horse IS stolen type question
a Well I thmk so yes You agree WIth that don t you?
A I thmk one has to make a judgment about the actual nsk
Involved and what needs to be done and you take that Into
account and do It, d8CIde what It Ii. that needs to be done
a And when you talked about Dr Lobdell s testimony
yesterday were you here In court when he said about Windy
Bay - that he had same concerns about potential vandalism In
the Wmdy Bay area?
A I believe I remember him saying that
a He said that there was a natural erOliOion face but It

looked like - like It was being helped along by someone do
you remember that?
A I remember him saYing that
a Next one Lower Passage Counsel I m puttlng on the first
portion of the chart relating to Lower Passage
MR DIAMOND HIS chart?
MR PETUMENOS HIS chart
MR DIAMOND Which version?

I I
1-1

I

I~

1 I

: I I
I ~

1I
1-.-1

J

Vol 49 7007
(1) A I m not sure I would describe a cultural resource
(2) management solution that uses those words In the way In which
(3) you use them
(4) a Well you did one In Barrow?
(5) A Yes we did
(6) a And there was some sort of a pipeline that was gOing to go
(7) through an area that had - some sort 01 a construction project
(8) was gOing to go through an archaeological site?
(9) A More like a network of utility but yes that S correct

(10) a And one 01 the concerns In that situation was people coming
(1 I) around and the Site being exposed am I nght?
(12) A Not really The site was well known to - to everyone who
(13) lived m the area The edges 01 the site were being eroded
(14) actively and people were digging In them and our Jab was to
(15) excavate the archaeological context With the Site broadly not
(16) to - not to work on or police particular activIties
(17) a No I understand that But you knew that more people would
(18) be commg mto the area to perform the construction?
(19) A I guess we knew that
(20) a Dr Dakm thiS IS not an uncommon Issue IS It?
(21) ANa
(22) a I mean I m not raising a novel Idea Frequently In the
(23) course 01 construction projects and things like that when
(24) archaeological sites are discovered a lellow like you comes In
(25) to determme what needs to be done to protect It nght?

Vol 49 7809
(1) MR PETUMENOS Well happily In this case doesn t
(2) matter becausa the different versions 01 the chart that he s
(3) done are the same for Lower Passage
(4) BY MR PETUMENOS
(5) a Okay Lower Passage thiS Is the Chugach Site we talked
(6) about Accumulated - accumulation of multiple unrelated
(7) finds you say dlS8SSOCIated artifacts In the Intertidal zone
(8) Intact upland and Intertidal zone archaeological deposits
~) modern land use you say collapsed cabin WIth CMTs that s

(10) your descnptlon?
(11) A Yes ItIS

(12) a And you typed thiS a Type I a Type II and a Type 1/1
(13) A That s correct.
(14) a So there are - there are all three things that go along
(15) With thIS You say - I II have to pick It up to read It It
(16) Will be quicker members of the Jury DIsassociated artifacts
(17) do not establish presence of archaeological deposits upland
(18) cabin not affected by all cleanup or vandalism OIling In
(lg) Intertidal zone WIth Intact depOSIts but the deposits were not
(20) affected by the all spill cleanup actlvlbes or vandalism Type
(21) I Type II and Type III
(22) Plaintiffs counsel 1538
(23) MR DIAMOND Is there a question that I missed In
(24) there?
(25) MR PETUMENOS I m draWing his attention the Jury s
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Vol 49 7810
(1) attention to the area we re gOing to next JUdge IS what I m
(2) trying to do so the Jury understands what the next exhibit IS
(3) gOing to be
(4) MR DIAMOND Thank you
(5) BY MR PETUMENOS
(6) Q I m going to show you next Plalntrtfs ExhIbit 1538 the
(7) collection of matenals In the Plalntrffs chart from the site
(8) that we re talking about from the notes okay? Now you
(9) studIed these charts and you know that CRE stands for Cultural

(10) Resources Programs SCAT reports?
(11) A I usually -I usually look at that In conjunction WIth all
(12) of the acronyms but I believe that s correct
(13) Q Right and those notes showed In Apnl 29 of 1989 moderate
(14) but mostly lightly OIled conditions?
(15) A Correct
(16) Q On April 29 we got another one that saId medium and heavy
(In 011 conditions nght?
(18) A Right
(19) Q One of these Issues where different people looking at a
(20) srte see different things?

- (21) A Or different times
(22) Q Or different times yes that s nght Ught oil WIth tar
(23) like consistency on July 23rd 89?
(24) A Yes
(25) Q Medium to very light oil with subsurface oil?

Vol 49 7811
(1) AYes
(2) Q And cleanup started early and WIthout monitors resulting
(3) In grooves In middle beach zone and negligible disservice to
(4) srte But what we know here is that when this srte - and you
(5) have some dispute as to whether It Is a srte I understand but
(6) this cleanup at this location started WIthout a monitor?
(7) A You re - you do mtscharacterlze my concem There are
(8) actually four different srtes at this location lumped Into one
(9) by Plaintlffs and some of these apply to some of those sites

(10) and some of these - that s why rt s a mUltiple resource
(11) that s why It s one two three but III be careful WIth it H
(12) you WIll
(13) Q I will I WIll be careful WIth It So when you re telling
(14) me there are some - when you say Type I you re only referring
(15) to part of the site and you va got a point there are four
(16) dftlerent Seward numbers there but you agree these are sites?
(In A Oh yes there s no questron about that
(18) Q The cleanup In this area began WIthout a monrtor?
(1g) A That s correct this Is one of two sites for which
(20) Plalntrlfs claim damages and which cleanup occurred WIthout a
(21) mOnitor
(22) Q Artrlact broken during earlier beach treatment now more
(23) fragmented and noted number of more visible artifacts now
(24) absent September 13th 1990
(25) A The field note says that a - an artifact may have a recent

Vol 49 7812
(1) break
(2) Q Was there a stone lamp dIscovered while spraying with high
(3) pressure hoses In the srte?
(4) A The way In which thiS srte was brought to the attentlon of
(5) the Cultural Resources Program was that clean-up wOrkers

uSing
(6) hIgh pressure hoses to clean the site discovered a lamp and
(7) did what they were supposed to do whIch is to stop work and
(8) call the Cultural Resource Program and brought rt to therr
(9) attentIon

(10) Q In order to do that In order for the nozzle operator to
(11) stop cleaning up and report it he had to know what a stone
(12) lamp was nght?
(13) A I believe that people working on the crew were familiar
(14) WIth the shape of stone lamps and so on
(15) Q And they were familiar WIth that because Exxon trained them
(16) to know what a stone lamp looked like?
(1n A Exxon did train them I m not sure whether they had pnor
(16) knowledge or not
(19) Q Thank you There were excavation pits dug most likely to
(20) dig out tar mats and tar patties on the site May 5th 1990
(21) A I believe that the field notes descnbe small pits going 10
(22) to 15 centimeters deep Into the gravels and the interpretatlon
(23) of the observer was that they had removed tar paths so on 
(24) tar paths very good tar-
(25) MR DIAMOND Are you done?

Vol 49 7813
(1) A I am done
(2) BY MR PETUMENOS
(3) Q There was another entry May 23rd 19920 Exxon concemed
(4) Exxon secunty for clean up crew would discover the locatlon
(5) was concern about that
(6) A I don't have it In front of me
(7) Q You don t remember that?
(6) ANo
(9) Q The bluff area appearing to be disturbed In a visit on May

(10) 23rd 1990
(11) MR DIAMOND Is there a questron pending?
(12) BY MR PETUMENOS
(13) Q Do you remember that?
(14) ANo
(15) Q My expert on archaeology - that s not me I took one
(16) course In archaeology at the University of Mexico In 1970
(17) so-
(18) Now that was our one two three srtes that we Just talked
(1 g) about That was I think Lower Passage that we ve gone
(20) through
(21) A That s the one that I referred to earlier as the Louis Bay
(22) lamp site which Is one of the sites that Is at that location
(23) Q Right and I m trying to go through with you the different
(24) kinds of categOries that you have descrlbed In April of 1990
(25) there were even more artifacts found at that site do you
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(1) remember that?
(2) A The LoUIs Bay lamp site part had artifacts exposed In the
(3) intertidal zone There IS also a locus called locus B In the
(4) earlier AH RS notes that had intertidal zone artifacts but did
(5) not have eVidence for Intact archaeological depOSits so yes
(6) there are several locations here of artifacts In the intertidal
(7) zone
(8) a Now InsuffiCient investigation has been done - I mean
(9) I m not sure If thiS IS the site but I often heard you say In

(10) your direct so far as we know from time to time when you were
(11) talking about the deSCription of the Sites and I appreCIated
(12) that because as I understand rt With your work the work that
(13) you ve done In Alaska that when you determine the various
(14) parts of a srte rt SImportant you have to do some digging
(15) If you Will as an archaeologist or some Initial mOnitoring
(16) and so forth to get the complete picture before you really do
(17) know what the size of a site Is and whether rt s related and
(18) things like that would you agree?
(19) A In order - In order to find out for sure whether there are
(20) Intact archaeological depOSits you have to dig a hole
(21) a Let Sdo one more Unless you ve got something I m looking
(22) for - McArthur Pass - how long have I been gOing JUdge?
(23) THE COURT An hour
(24) MR PETUMENOS I ve got papers all over thiS would
(25) be a great time to take a break

Vol 49 -7815
(1) THE CLERK. Please nse ThIS court stands In
(2) recess
(3) (Jury out at 10 30 am)
(4) (Recess from 10 30 a m to 10 44 am)
(5) (Jury In at 10 44 am)
(6) THE CLERK. Please rise ThlG court now reGumes In
(7) session
(8) Please be seated
(9) MR PETUMENOS Before I go into these fasCInating

(10) documents about McArthur Pass Professor Dekln I Just wanted
(11) to cover perhapG a POint that may not get UG too far Into the
(12) documents
(13) BY MR PETUMENOS
(14) a You II give me that nobody knew that there was an 0,1 spill
(15) about to happen In March of 1989 before It happened?
(16) A I think that Gfair
(17) a There waG almost an Immediate concern on the part of the
(18) people responding to the spill about the protection of
(19) archaeological sltes7
(20) A Almost Immediate WIthin Geveral weeks I think and there
(21) was an awareness yes If that Swhat you mean yes
(22) a And the people who were trying to protect these sites had
(23) an incredibly difficult task would you agree WIth that?
(24) A I think the lOgistiCS that were necessary to get people
(25) where they needed to be and to try and protect sites waG very

(1) difficult yes
(2) a And WithOut faulting or crrtIClzlng anybody s attempts you
(3) know that there were times when SiteS received beach treatment
(4) and were - a bunch of people amvlng at them Without any
(5) mOnitoring?
(6) A There were two occasions where sites were cleaned WIthout
(7) mOnitors that were srtes the Plalntrffs have clwmed
(8) a Exhibit 9023 counsel Page 3 IS a report that you wrote 
(9) MR DIAMOND Just give me a second

(10) MR PETUMENOS Sure
(11) BY MR PETUMENOS
(12) a A report that you wrote at one time saJd about the
(13) problem The control of cleanup personnel was a difficult
(14) task given the large numbers of people Involved and the way
(15) that they were organized by vessels and tasks An Important
(16) element of protecting archaeological sites and hlstonc
(17) resources was to restrict access by unauthonzed personnel
(18) The restriction of cleanup personnel to the beach and off the
(19) ad/acent upland was Important albert fnrtlally difficult to
(20) enforce both when people were working and when they were
off
(21) duty
(22) Is that a paragraph that you wrote SIr?
(23) A Yes I wrote that
(24) a McArthur Pass IS a place where you say that It IS a Type II
(25) area Is that nght?
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(1) A I believe that s the case
(2) a Am I up to date on your current thinking? Dlsassoclated
(3) artifacts Oiled and collected In the Intertidal zone upland
(4) CMTs midden depOSits located In national park The Intact
(5) archaeological depOSits were not affected by the 011 spill
(6) cleanup activIties or vandalism so rt s a Type" I"ue for
(7) you Isn t It?
(8) A Yes rt Is I m not certain that s the nght version but
(9) what I ve said Is what I ve said

(10) a The OIling conditions on thiS site were bad right?
(11) A There was - the appearance of oiling on this site was made
(12) bad at least In part because they delayed cleaning tt In
(13) 1989 The beach was not cleaned in 1989 so ttsatthere Oiled
(14) for a year And thiS was because of the cultural resources and
(15) the location and the - there were some concerns expressed
over
(16) how tt Ghould be cleaned and so on so the end reGult tt was
(17) not cleaned In 1989
(18) a They were faCIng two bad chOIces essentially They could
(lg) either go In and clean an archaeological srte or leave It alone
(20) was the subject of some diSCUSSion In 19897
(21) A I believe It IS a complicated Issue some of which are
(22) those
(23) a And thiS was a place where they had the nozzlemen
watching
(24) out for artifacts remember that?
(25) A I saw a fIeld note that referenced that yes I m not sure
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(1) Itwasthlstlme I believe that was In 1990 when they were
(2) dOing the cleanup
(3) Q The AH RS deSignation for thiS site calls It a site that IS
(4) In the - extends from the beach Into the uplands would you
(5) agree with that?
(S) A The site Is In the uplands
(7) Q Well did the AHRS deSignation the State survey descnbe
(8) It as a site that extends from the beach Into the uplands?
(9) A You have to remember that the State did no survey The

(10) characterization of this as a state survey Is actually not the
(11) case The State did no fieldwork in this area to gain that
(12) conclUSion All the AHRS forms are based on secondary
(13) Information the Information of others This IS based on the
(14) Exxon field notes
(15) Q Well you ve relied on secondary information didn't you
(1S) Dr Dakin?
(17) A I ve relied on all the Information primary and secondary
(18) and when In doubt go to the primary
(19) Q Would you give me the fact that after the State looked at
(20) secondary Information they concluded that that the site
(21) extended from the beach to the uplands according to the AHRS
(22) form?
(23) A If you Will show me the AHRS form I II be pleased to
(24) refresh my memory that those were the words that were used
(25) Q OX counsel 161431 let s see what It exactedly says so we

Vol 49 - 7819
(1) won t have a quarrel about It
(2) A Certainly
(3) Q The site consists of prehistoric and historic remains with
(4) an estimated 112 meters by 30 meters area along the beach and
(5) the adjacent uplands Is that what It says?
(S) A It does
(7) Q GIving the JUry a chance to read It so that they cen
(8) understand between us exactly what the State concluded

based
(9) upon their review of the work

(10) The reason that there was a delayed cleanup was that
(11) artifacts were thought to be present In the intertidal zone
(12) hidden by 011 true?
(13) A There were disaSSOCIated artifacts In the Intertidal zone
(14) and people were concemed about how to deal with them
(15) Q There IS a long word beglnnrng WIth the word P that talks
(IS) about archaeological context and provenrence?
(17) A Provenrence
(18) Q Tell the jury what provenience means?
(19) A It means location
(20) Q And when we talk about dOing a provenience study we talk
(21) about mapping the artifacts exactly where they are?
(22) A Provenience actually If you look In the dictionary means
(23) a little bit more It talks about orrgln but It does talk
(24) about location and provenlenced artifacts are artifacts whose
(25) location and origin can be known The term Is most widely used

Vol 49-7820
(1) in museums where when artrtacts are taken from the
(2) archaeological context and are brought forth and sold perhaps
(3) In the museum market but you don t know exactly where It

came
(4) from you don't know which tomb In Egypt It came from for
(5) example these are called unprovenlenced artifacts and you
(S) don t know where they re from
(7) Q Let s talk about what Exxon thought about thiS sort of work
(8) and whether It was Important to your provenience study of these
(9) artifacts that you call disaSSOCIated

(10) I m shOWing you Exhibit 8516 It s actually an article by
(11) Robert Batz Chris Wooley and Charles Mobley and James
Haggarty
(12) and Aaron Kroll (phonetic) Recognize any of those names?
(13) A Yes I do
(14) Q Mr Wooley he s Exxon?
(15) A He worked with the Exxon CRP yes
(lS) Q Charles Mobley he worked with Exxon?
(17) A Yes he did
(18) Q James Haggarty he worked with Exxon?
(Ill) A Yes he did
(20) Q How about the other two?
(21) A I think so
(22) Q The Exxon work plan Page 44 counsel SIX field tasks were
(23) Identified to answer questions One map the artifacts In the
(24) Intertidal zone do you see that?
(25) A Yes I do
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(1) Q All right so part of the Exxon work plan was to map these
(2) artifacts that you call disaSSOCIated In the Intertidal zone?
(3) A So that we don t contuse the jUry perhaps we can see the
(4) preceding paragraphs that talk about thiS as being a work plan
(5) prepared In conjunction with the National Park SerYlce
(ll) Q Okay you want to make that amendment? I can show It to
(7) them
(8) A Yeah I would - I would like to see that
(9) Q It says Exxon s work plan at the top which Is why I said

(10) that
(11) A Yes It says In response to the National Park SerYlce
(12) scope of work I mean It s particularly Important to know that
(13) the ongm of the work plan and the field tasks and 50 on come
(14) largely from a Park SerYlce directive
(15) Q All right so the Park Service directed Exxon that they
(Ill) wanted these disassociated artifacts In the Intertidal zone
(17) mapped?
(18) A Yes they did - no I m sorry that was a task that I do
(19) not know how that particular task was denved not haVIng been
(20) there but they - whoever Implemented that did It in response
(21) to the NPS scope of work That s all I m sorry
(22) Q Okay Now let s talk about what they said about
(23) MR DIAMOND Before you do that can you give me a
(24) copy of this? It was not predesignated
(25) MR PETUMENOS Oh I beg your pardon I m gOing to
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(1) put a rather lengthy actually I think III read It out loud
(2) rather than put It on the - on the machine here Because It
(3) relates to this bUSiness about disassOCIated Intertidal
(4) artifacts that we re talking about
(5) And this IS also from the article that these Exxon folks
(6) have wntten about the Importance of artifacts In the
(7) Intertidal zone It begins the intertidal portion - make
(B) sure I read It nght
(9) Investigations of SEL-188 - that s McArthur Pass?

(10) A Yes
(11) a - have contnbuted new temporal and technological data
(12) from the outer Kenai pentnsular coast The intertidal portion
(13) of the site has contr,buted some Information to the regional
(14) chronology but such Intertldaillthics scatter generally have
(15) quotes no Integnty of location and are therefore of limited
(16) value for Interpretation A POint that I think you wanted the
(17) make to the Jury nght?
(1 B) A I have made that POint yes
(19) a Yes but then It goes on and It says Due to the scarCIty
(20) of archaeological semblances from the area however the
(21) artifacts themselves are of some Importance and they ve CIted
(22) a stUdy McMahon and Holmes from 1987 are you familiar With
(23) that study?
(24) A Not off the top of my head no
(25) a Are you familiar With thiS article I m reading from?

Vol 49 7823
(1) A Yes I am I m not familiar With McMahon and Holmes 1987
(2) a In a regional context thiS data Indicate the need for a
(3) more thorough understanding of site distribution and denSity on
(4) the outer Kenal Pentnsula pnor to IntenSive site excavation
(5) Is that a statement you agree With?
(6) A The Issue of site intensity refers to where people lived
(7) and In what numbers how many sites are located In certain
(B) stretches of land and so forth and the POint here IS that one
(9) can gain some Information about the nature of occupation

there
(10) because you say they used stone tools they used you know
(11) lots of fire crack rock or lots of adzes and you can get some
(12) Information how the site was used What you can t tell I" how
(13) old It Is or what the relationship Is to the complex history of
(14) that site
(15) a Then you also agree that when the data Is scarce that the
(lB) archaeological Information In the intertidal zone themselves
(17) Is of Importance?
(1 B) A I have said before that there are some things that one
(19) could learn from that and most of that Information Is
(20) obtainable by picking up all the artifacts and putting them In
(21) a bag and haVing them cleaned and curated
(22) a They also wnte Collection and analySIS of site data
(23) through systamatlc shoreline survey constitutes the essential
(24) first phase In understanding the human history of the outer
(25) Kenai Peninsula
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(1) A That IS how that site was discovered Since the time that
(2) the DeLaguna referred to It In 1936 - or 56
(3) a That s nght
(4) a The fact that artifacts are In the intertidal zone doesn t
(5) make them untmportant does It?
(6) A No It means once they ve been noticed and Identified then
(7) the Importance IS almost entirely realized
(B) a Well you know you re not telling th,s jury that all of
(9) the artifacts In the intertidal zone In McArthur Pass have been

(10) found are you?
(11) A No but the vast maJonty have It has been - I realIZe
(12) people are stili finding artifacts there but the major source
(13) of those artifacts was the 1964 earthquake which dropped
(14) slgntflcant fIat-lYing portions of the upland border Into the
(15) intertidal zone
(16) It Is not the case that the present rate of erosion and
(17) dropping of artifacts IS the same as that one cataclysmiC
(16) event So no there stili can be artifacts there and yes
(1 Q) they find them In that location but the artifacts In there are
(20) not of such Importance that they should be mapPing them the
way
(21) In which many of these people did In POint of fact the
(22) mapping seems to have been the result of concern by the
(23) agenCIes Involved as to ownership rather than as a scientific
(24) Significance
(25) a In fact let s talk about thiS excavation I want to move

Vol 49 -7825
(1) to a different topiC now wh,ch IS how archaeologists do therr
(2) work once - should th,s JUry determine that archaeological
(3) work IS necessary I d like to cover W1th you how
(4) archaeologists do the,r work In this -In thiS CIrcumstance
(5) I d like to borrow from your work In Barrow Alaska to help me
(6) do that Is It true that the Barrow excavation site was done
(7) to mitigate the pnmary and secondary effects of previous
(8) excavations and construction proJects?
(Q) A That 's generally part of It The overall scope however

(10) was to obtain a broad database knowledge of the range of
(11) activIties that were conducted In the site It s a very large
(12) Site and the research designed for that did not speaty that
(13) you had to go down thiS weet and excavate this house that was
(14) encountered
(15) a I think you missed my question
(16) A I m sorry
(17) a I think you dldn t answer my question Was the Barrow
(16) excavation done to mitigate the primary and 58C0ndary effects
(lQ) of prevIous excavations and construction projects which had
(20) uncovered the site?
(21) A I don t beheve that was the primary emphasis hinging on
(22) the term prevIous
(23) a Counsel the DakJn depOSItion at page 28 hne n
(24) MR DIAMOND Une n
(25) MR PETUMENOS lines 7 through-
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(1) MR DIAMOND 17
(2) MR PETUMENOS Letstry IIne3to line 23 hows
(3) that
(~) BY MR PETUMENOS
(5) Q This Is the question and answer that you gave 
(6) MR DIAMOND Can I read rt first and dedde that It
(7) may be appropnate? You d8C1de
(B) MR PETUMENOS Let me put another question I don t
(9) want to hold thIS up

(10) BY MR PETUMENOS
(11) Q Do you agree that one of the major tasks that you had when
(12) this problem In Barrow was presenting Itself to you was to
(13) undertake an assessment of the previous archaeological
(1~) Investigations the Impact of prevIous constructton projects
(15) and the ongoing Impact of vandalism?
(16) A Yes
(17) Q And that was part of your Investigation as to determine
(IB) what to do WIth the site?
(19) A I don't believe that what to do with the site was really
(20) the objectJve here

- (21) Q You didn't excavate the entire site In Barrow did you?
(22) A No we did not
(23) Q You excavated a sample of houses and house mounds that
were
(2~) part of the research design?
(25) A That s correct
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(1) Q You tested Inter-mounds to show the relationship
(2) Interrelationship and context of the ruins?
(3) A We conducted the first Inter mound testlng that as far as I
(4) know had been conducted In the area
(5) Q Before you began that work you had to do a research

deSign?
(6) A Yes we did
(7) Q You did a surface survey?
(8) A We observed the surface charactenstlc of the houses The
(9) thing you have to remember about houses In Barrow as you

may
(10) be aware Is that they have been dug Into in the past by people
(11) over the last hundred years and so on so that yes we assessed
(12) the surface
(13) Q Alii m trying to get at you did a surface survey and
(14) mapped the site first before you went In?
(15) A At the same time
(16) Q You made a collection of artifacts and prepared them for
(17) curatlon that was part of the proJect?
(IB) A Yes we did
(19) Q And then you wrote a report?
(20) A Yes we did
(21) Q And that kind of sequence that we discussed the study
(22) ahead of time the mapping and the digging and determlnrng
(23) where to dig and all that that s a fairly common way that
(24) archaeologists approach a problem Isn tit?
(25) A The word for that I think that s often used Is staged

(1) research design
(2) Q Staged research design?
(3) A Yes In sequence
(4) Q And then you wrote an arode on that work?
(5) A I wrote several of them
(6) Q And some of the arodes you wrote on that work you
(7) coauthored with Dr Jack Lobdell?
(B) A Yes I did
(9) Q And I assume when you wrote thiS artlde WIth Dr Jack

(10) Lobdell you drdn t put your name to It because you were
dealing
(11) WIth somebody who didn't know what he was doing?
(12) A There are many areas of Jack s work for which I have the
(13) greatest respect
(14) Q Well put Srtklnak that was sponsored by the National
(15) Park Service?
(16) AYes rtwas
(17) Q And It s an Island In the 011 spill area Just south of
(1B) Kodiak?
(19) A I - boy I don t recall that 0/1 got quite that far If
(20) rt did It was extremely light but I don t know how you bound
(21) the 0" spill area In that location
(22) Q That s not Important to my question
(23) A Okay
(24) Q When you surveyed Srtkrnak you and your team walked 44
(25) person miles looking for artifact scatter?
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(1) A If that s what It says
(2) Q And this artifact scatter you were lookrng for where was
(3) It located?
(4) A We were looking for artifact scatters anywhere we could
(5) find them exposed surfaces on the surface of vegetation on
(6) the beach
(7) Q Tell the jury why you spent 44 miles looking for artifact
(8) scatter Why was that Important In the Srtklnak -
~) A This gets back to something I talked about earlier with

(10) regard to cultural resource management being dtfferent from
(11) archaeology One of the problems when you do cultural
resource
(12) management surveys In areas you want to keep careful record
of
(13) where you look and don't find anything because In thiS case
(14) the Park Service was working for the Coast Guard and they
(15) wanted to get nd of thiS parcel they wanted to sell rt and
(HI) so our job was to find not Just where things are but where
(17) things weren t all right
(1 B) SO we paid particular attention in the fieldWork to keep
(19) good records on where we went what we found and what we
dldn t
(20) find and that s why the 44 miles or - whatever It was miles
(21) and so forth Is very Important to us to do that and to keep
(22) reasonably - I m sorry really accurate records so that a
(23) person revieWing It later on would know where we went what
we
(24) found and what we didn't find
(25) Q That was the only reason you did It the only -
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(2) Q And you recommended the second option?
(3) A I believe the quallflcatlon In that report was If you are
(4) unable to put such restnctJons In the deed such that the next
(5) owner WIll have to respect the Integnty of the site and not
(6) damage It and I may have put another one that yes then you
(7) should go ahead and excavate It before you sell It Or the
(8) alternative of course Is not to sell It
(9) Q Now you recommended that 120 square meters should be

(10) excavated Which would reqUire three field works or a four
(11) member archaeological team sound nght?
(12) A If you remember - If you say so counsel
(13) Q If I m wrong you need to tell me because I can get out
(14) the exhibit If you think I am
(15) A No If the details of thiS are Important to thiS let s get
(15) them out Otherwise I Will accept your version
(17) Q If at any time you thmk I m saying something Incorrectly
(18) you let me know
(1g) One of the things you saJd when you discarded that first
(20) option was that attempts to Intervene in the natural erosion
(21) depOSItion cycle may commit the managers of these resources
to
(22) long term maintenance expenditures does that sound nght?
(23) A It does
(24) Q And In other words to backfill stabilize and monitor a
(25) beach to have somebody watching It that can be expensive
too?
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(1) A Enlighten us yes
(2) Q The other reason was the scattered artifacts and fire crack
(3) rock helped you located one archaeological site In the parcel?
(4) A They are Indicators they are Indicators of that yes
(5) you re absolutely right
(6) Q You made surface collections of artifacts for your sponsor
(7) and arranged for the curatlon?
(8) A We collected artifacts on the beach we felt were SSSOClated
(9) with that find and those were the surface collections we made

(10) Q You took photographs of the site and the artifacts you
(11) found?
(12) A Yes we did
(13) Q Took soil samples and charcoal samples?
(14) A Yes we did
(15) Q You dug 19 one meter square test Pits?
(16) A If you say so
(17) Q Don t remember?
(18) A I don t-I do not remember how many test Pits we dug
(19) Q Does It sound about nght?
(20) A It s m that range perhaps
(21) Q You cut a profile along the edge of the site to understand
(22) the stratigraphiC context of the anCIent place?
(23) A Yes we did
(24) Q And then you wrote a report?
(25) A Yes we did
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(1) Q And then the taxpayers paid you for It?
(2) A Yes they did
(3) Q And all of those tasks were necessary for your work?
(4) A They were necessary because - for the federal government
(5) In that location and fulfill applications under vanous laws
(6) and regUlations
(7) Q In the Srtkmak report you prOVided the federal
(8) government - federal land managers With a tentative mitigation
(9) plan for mitigation of the erosional damage that you found

(10) there nght?
(11) A We - thiS was a parcel transfer and so the federal
(12) government was about to lose Its authority and control over
(13) thiS parcel
(14) Q Right
(15) A So our job was to tell them what was there and to make some
(16) recommendations for them to choose from In terms of what 
(17) what might be a reasonable approach to protecting the site
(18) Q You gave them two options?
(19) Althmkwedld
(20) Q The first option you gave them was to phySically stabilize
(21) the beach without excavating It?
(22) A I m not sure there s Independent options but go ahead
(23) Q Option two was to mitigate through data recovery from the
(24) area not effected by erosion or In other words through a
(25) controlled study and excavation?
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(1) A Well thiS Is a particular kind of beach As I Indicated
(2) before I think when we first started talking about It this
(3) was a beach which 110 right now perpendicular to the present
(4) shoreline and so that on-shore movement of water was just
(5) eating away at the end of It, so if It continued to erode in
(8) that direction the whole beach was gOing to go This Is not a
(7) beach that is moving In against an upland It had a particular
(8) relationship to that particular site In that particular
(9) location

(10) Q Thank you for that distinction My point I want to make
(11) sure the JUry understands Is that monitoring a beach for a long
(12) penod of time can be expensive?
(13) A I believe the point was monltonng and protecting
(14) Q Yes
(15) A Which would -In this case would Involve a continuous
(16) kind of erosion and watching It go
(17) Q That s particularly true in a remote location Isn t It
(18) where it costs more money and logistical support to perform
(19) these functions?
(20) A I thank that s a flllr statement That the further you have
(21) to travel the more expensive It would be If you were to
(22) undertake projects of thiS sort
(23) MR PETUMENOS I have no further questions
(24) MR DIAMOND I m going to put on the Elmo Flat Island
(25) REDIRECT EXAMINATiON OF ALBERT DEKIN

I I
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(1) BY MR DIAMOND
(2) a You ve never set - set down on the top of Flat Island
(3) have you?
(4) ANo
(5) a Neither has Jack Lobdell?
(6) A I only know one person who says he set down on that In a
(7) helicopter IS Mark Lottrell
(8) a And mark Lottrell worked for Chugach Alaska?
(9) A Yes he did

(10) a Old he say there were In fact proven houseptts on the top
(11) of Flat Island?
(12) A No he uses the word pOSSible for - for his Information
(13) a So the only record of the only person who has ever walked
(14) that Island wrth an archaeological expertise has said maybe
(15) rt s there maybe It s not?
(16) A That s correct
(17) a In your examination of the record did you see any
(18) indIcation that would suggest to you any conceivable way that
(19) ff houseprts eXist where Mr Lottrell said they might eXist or
(20) might not that location could have been OIled?

- (21) A No There s - the level of OIling In this particular area
(22) Is -Is very light I think there were scattered mousse balls
(23) and tar balls and so on and so forth so no
(24) a You don't think that this location even If there are
(25) houseprts there were hurt In any way by the Exxon Valdez 011
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(1) spill?
(2) A No even If Mr Lottrell tums out to have been correct and
(3) there are upon further investigation Intact archaeological
(4) deposrts at this location there s absolutely no Indication of
(5) any harm from the 011 spill or the clean up aetfvitles
(6) a And there s another archaeologist who s testified In this
(7) room who agrees with you?
(8) A Yes Dr Lobdell I believe said that when he testified
(9) before

(10) Q Got It yet?
(11) MR PETUMENOS Idonot. Imgolngtoneedamlnute
(12) to get that for you Do you know where rt Is
(13) MR FORTIER What are you looking for?
(14) MR DIAMOND PX9043 The copy I had did not have the
(15) map you put on there
(16) MR PETUMENOS Oh I know where It Is
(17) BY MR DIAMOND
(18) a The Windy Bay midden you broke Windy Bay Into two sites
(19) you said you revised your - your exhibits to make sure you
(20) were right? Has your report gone through several reVisions to
(21) take Into account the changing nature of the P/alntrffs claims
(22) aswell?
(23) A Yes It has Originally looked at a much larger number of
(24) sites and locales and so on and just keeping track of them was
(25) a - was a major task for me and seemed like we were always
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(1) making reVISionS to the information we had
(2) Q With respect to the Windy Bay midden Mr Petumenos
(3) reminded us that - I think Dr Lobdell said that he had
(4) recently been there before he testrfied and that It seemed to
(5) him that the erosion might have - mIght be - might have been
(6) helped along by some other forces do you remember that
(7) testimony?
(8) A I remember that and I think Mr Petumenos reminded me
(9) a Old Dr Lobdell prepare field notes of his Visit to Windy

(10) Bay?
(11) A Yes he did
(12) a Now tell us about the Importance of accurete field notes
(13) In the discipline of archaeology
(14) A There Is a - there Is a phrase that says that the only
(15) difference between a vandal and an archaeologIst Is the
(16) accuracy of the records the archaeologist keeps I don t
(17) necessarily subscribe to all the dimensions of that but record
(18) keepIng is particularly important. Field records are the only
(19) link from the observations that are made to the interpretations
(20) that other people Wish to make of them and In the absence of
(21) the person who does It then you have to rely solely on the
(22) records and so on So records field records are particularly
(23) Important
(24) Q Have you reviewed Dr Lobdell 5 field notes of hIS Visit to
(25) Windy Bay?

Vol 49-7837
(1) A I have paid particular attention to the recent field visits
(2) of the Plalntrffs experts InclUding Dr Lobdell
(3) Q Is there anything in Dr Lobdell s field notes of his vlsrt
(4) to Windy Bay to suggest that the erosion of that midden was
(5) being helped along by any other forces?
(8) A HIS field notes Imply that the only - the only factor
(7) Influencing erosion at Windy Bay that Is Included In his field
(8) notes Is a statement of shoreline erosion
(9) MR DIAMOND Got my map yet?

(10) MR PETUMENOS I m looking but I can t look and
(11) listen at the same time So I m - I have another one - It s
(12) Just like It you want to look at that one
(13) BYMR DIAMOND
(14) Q Well let s talk about scattered artrfacts In the
(15) Intertidal zone We saw a map of Seward 072 remind me
Seward
(16) 072 IS -
(17) A Uttle Bay
(18) Q Uttle Bay What happens to artrfacts that are scattered
(111) around the Intertidal zone due to wave action In storms?
(20) A They move around quite a bit We've seen a Videotape that
(21) shows really storm beaches that artifacts move around In but
(22) It Is not at all unusual for archaeologists going back to
(23) places where the artifacts In the Intertidal zone have spaced
(24) over a week or ten days or some time apart to see very
(25) different distributions of these artifacts They move around a

--,
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(1) great deal Actually they don t always move down slope
(2) Sometimes they splash up so you really cannot Interpret a lot
(3) of the associations that you might see at any particular
(4) observation you cannot - you cannot assume that those are the
(5) result of human action
(6) a Okay They get pounded a bit?
(7) A They can They also get bumped between rocks and so on
(8) There s all sorts of things that can happen to them The only
(9) thing that you can be sure of IS that they re not In the

(10) location In which they were originally deposited
(11) a From an archaeological standpOint It IS therefore probably
(12) the best practice to pick them up curate them and collect
(13) them?
(14) A I think they should be picked up put In a bag and taken
(15) care of I mean protected and so forth but used for - for
(16) as many things as one can WIth them not necessarily for a
(17) reinterpreting the CIrcumstances of the site
(18) a And that s what happened With respect to scattered
(19) intertidal artifacts found dUring the course of the Exxon
(20) Valdez 011 spill cleanup?
(21) A The Exxon Valdez 011 spill program the Cultural Resource
(22) Program actually was authOrized to pick up artifacts on State
(23) land In those CIrcumstances where they believed they might be
(24) threatened or there might be speCIal kind of CIrcumstances
(25) that required them to be protected So they used the Judgment
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Vol 49 7840
that he saw something that he thought was being helped along
Is that what I m to understand?
A No I think Dr Lobdell s field notes clearly state that

there IS some erosion at that location and that the houseprt
was being helped along by erosional forces What I m
contesting IS the interpretation of hiS testimony that rt was
being helped along by somebody digging and so on because
that s not what hiS field notes say
a So you don t think that I m taking hiS testimony In correct
context?
A No I believe you are acaJrately representing what he said
In hiS testimony What I m saYing Is that my reading of hiS
field notes do not say that
a There IS a - counsel 9030 there IS a - on thiS bUSiness
of whether or not work was done by the corporations that you've
mentioned on redirect the things they should have done things
like that there IS a - there IS an article that you wrote
entitled ProfeSSional Trwnlng Practices and EthiCS by Albert
A Dakin JUnior you remember that article?
A That was sometime ago but I remember It

a 1982 It seems recent to me but In that you talk about
some of the ethics and concerns of your profession and some of
the ways your profession IS Interacting with indigenous people
In fact?
A Yes It s very Important

I I
I
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(1) In the field to pick these up and so on and In some cases they
(2) did
(3) There was overrrding concern It seems to me not for the
(4) location as being Important for the purposes of dOing
(5) archaeological research but for the purposes of satisfying the
(6) various land owners who had competing Interests In these
(7) areas A lot of the plotting seemed to me to be done for the
(8) purposes of management and managers rather than for
(9) archaeology

(10) a Do you know of any harm done to any scattered Intertidal
(11) artifacts by the 011 spill?
(12) A By the 011 spill no I do not
(13) a You said that the Cultural Resources Program had
permission
(14) to pick them up from the Intertidal zone Permission from
(15) whom?
(16) A They had permits from the federal and state landowners
(17) to - when they were operating In their locations to pick up
(18) make collections If they needed to
(19) MR DIAMOND Nothing further
(20) MR PETUMENOS Counsel I have the map You want the
(21) map?
(22) MR DIAMOND Nothing further
(23) RECROSS EXAMINATION OF ALERT DEKIN
(24) BY PETUMENOS
(25) a You re not - are you contesting Dr Lobdell s testimony
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(1) a And you conclude In that article I believe With the
(2) follOWing language
(3) MR DIAMOND I m gOing to object as beyond the
(4) scope
(5) MR PETUMENOS I think It has to do with the Issue of
(6) whether the Native corporations had properiy taken care of
(7) their own sites and had not - had engaged In certaJn
(8) practices - had not engaged In certwn practices that the
(9) doctor thinks they should have which I think was raised In

(10) redirect and It relates to funding and money and whether they
(1 I) have the ability to do It
(12) THE COURT Objection sustained
(13) MR PETUMENOS I don t think I have any further
(14) questions of you Thank you for your testimony
(15) MR DIAMOND Your Honor wecaJlasournextWltness
(16) by depOSItion but fortunately by Videotape depOSItion Coast
(17) Guard Admiral Yost and I would suggest we play thiS one and
(18) take a break
(19) THE COURT That s fine
(20) MR PETUMENOS Judge thiS Is coming a little out of
(21) order from what we antiCIpated can I make sure we have our
(22) SCrIpt together
(23) (DISCUSSion off record between counsel)
(24) MR CLOUGH As Mr Diamond said these are Videotaped
(25) depOSItions One thing you II notice IS It s very obVIOUS that
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(1) there s cuts back and forth I wanted to let the JUry know
(2) that thIs IS the result of a process wrth both the Plaintiffs
(3) and Defendants where we ve gone through It and agreed upon

the
(4) proper Informatron they re In context no one s been gOIng
(5) through and euttrng the vIdeotape back and forth wrthout
(6) shOWIng rt to the other sIde You WIll see Admiral Yost shead
(7) WIll be on thiS sIde and be on thIS side It appears
(8) dlsconcertrng because In fact there s over two days of
(9) deposrtron and we ve selected portrons to show you here

(10) The Introductory statement for Admiral Yost goes as
(11) follows The following are excerpts from the sworn videotape
(12) deposrtlon of AdmIral Paul A Yost Junior In November 1992
(13) At the time of the Exxon Valdez 0,1 spIll Admiral Yost was
(14) commandant of the Unrted States Coast Guard Joel?
(15) (Videotape Played)
(16) DIRECT EXAMINATION OF PAUL YOST (VIdeo)
(17) BY VIDEO EXAMINER
(18) a Would you state your name for the record sir?
(19) A Paul A Yost jUnior

- (20) a And what IS your current bUSIness address AdmIral Yost?
(21) A 2000 K Street Northwest Washington D C Surte 303
(22) a You are the former commandant of the Unrted States Coast
(23) Guard
(24) A I am
(25) a What changes have occurred in your employment?
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(1) A I finished my four year term as the commandant of the Coast
(2) Guard In the end of May 1990 The next day I assumed the
(3) responslbllrtres and position as the president of the James
(4) MadIson Memonal FellowshIp Foundation here In Washington

DC
(5) I think that s the major change or addrtron to this blo
(6) a And that has been your sole employment since the

completIon
(7) of your servIce?
(8) A It has
(9) a And are you currently an active officer of the Unrted

(10) States Coast Guard or IS your status retired?
(11) A I m currently retired
(12) a As of March 23 1989 when - when you were In the posrtron
(13) of commandant of the Unrted States Coast Guard was It your
(14) view as the commanding officer of all potential Coast Guard
(15) on scene coordinators that It was their duty to take charge and
(16) after receIving adVice from the committee make necessary
(17) dBClslons In a timely way?
(18) A It was my view that a Federal On Scene Coordinator In
(19) order to be effective must take charge make things happen
(20) and make decisions and at the same time bring the commmee
(21) along wrth hIm If he possibly can and In almost every case
(22) rt Is possible to do that
(23) a Well there came a time did there not Admiral Yost When
(24) you personally reVIewed the cleanup plan proposed by Exxon
(25) Shipping Company to deal wrth the 011 which had come ashore
Is
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(1) that correct?
(2) A There came a time when the preSIdent of the Unrted States
(3) assigned me to take charge of that all spill and that was some
(4) days or weeks later at whIch time I did take charge of that
(5) all spIll
(6) a That s what I meant by saying there came a time when you 
(7) A There came a time there came a time
(8) a And that was out of the ord Inary for you?
(9) A That was extraordInary In the hIstory of the Coast Guard

(10) a And at that pomt In time you - although you stili had
(11) the chaln of command and staff supportrng you you personally
(12) reviewed what was being done Is that correct?
(13) A I personally reviewed what was being done In a general
(14) sense from the very beginning When I took over the
(15) responsibility I went to the scene set up an operations
(16) center with my top staff on scene and took over the - the
(17) dIrect coordInation of all partles Including Exxon In
(18) responding to that all spill
(19) a And part of that was reviewing the plan that Exxon had
(20) developed for - for cl eanlng the beaches and removing the all
(21) that was stili In the water from the water Is that correct?
(22) A Yes
(23) a And you sat down wrth Mr Hamson of Exxon and revIewed
(24) hiS Intentions and plans wrth hIm Is that correct?
(25) A Yes

Vol 49-7845
(1) a And you told him In no uncertaIn terms what It IS that you
(2) expected him to do and where you thought his plan was
(3) Inadequate Isn't that correct?
(4) A I had a professional relationship wrth Otto Harrison I
(5) conSidered him a - a responsible professional and we sat down
(6) and diSCUssed the plan He was extremely frank and so was I
(7) and where there were drfferences of opinion we d largely work
(8) those out between us largely
(g) a My point was you - you dealt with him directly?

(10) Aldld
(11) a Admiral Yost can you place approxlmately-
(12) A I may be able to by going through some of this material
(13) would say we re talking about some time mid April
(14) a 1989?
(15) A Yes
(16) a You descnbed going to Alaska and setting up an operations
(17) center with your top staff For how long were you physically
(18) present In Alaska operating In that mode?
(19) A At that - at that time I was physically present for all
(20) Intents and purposes or as the Federal On Scene Coordinator
(21) for three to six days
(22) a At which point you were replaced by one of your
(23) subordinates?
(24) A When I went to Alaska With the intention of running that
(25) 011 spill myself I dIrected the commander of the Pacrfic area
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(1) three star admiral Vice Admiral Clyde Robbins to meet me
(2) there He worked With me as I set up that operatIOn and took
(3) charge of the all spill from the - from a federal
(4) coordinator SPOint of view When I left I left Clyde Robbins
(5) In charge to report directly to me through a direct chain of
(6) command directly to me no filters as I went back to
(7) Washington
(B) a Okay and that was at the end of the 6 days that you
(9) mentioned was that correct?

(10) A I said three to SIX days I m not sure
(11) a All nght And so that would - that would have been
(12) sometime In approximately Apnl of 1989 IS that correct?
(13) A That s the best of my memory
(14) a For how long did Admiral RobbinS remain In charge as your
(15) direct adjunct In Alaska again thiS IS approximately?
(16) A Except for a week or so of leave that I gave him at some
(17) POint dunng the summer the whole summer BaSically the
(18) whole summer
(19) a Through September of 1989?
(20) A I think so yes
(21) a And then was he replaced by another Coast Guard offiCIal?
(22) A When the clean up operation was largely shut down for the
(23) winter months my memory IS Admiral Robbins went back to
San
(24) FranCISCO and Admiral Clancaghnl who was by that bme the
(25) dlstnct commander moved In and took over the winter
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(1) operation
(2) a And did Admiral Clancaghnl remain In direct contact With
(3) you In the same mode that Admiral Robbins had been In contact
(4) With you?
(5) A He did Now Admiral Clancaghnl had a cham of command
(6) through the PaCIfic area commander who was Admiral

RobbinS
(7) but for thiS purpose he had direct access to me and we talked
(B) frequently directly but certainly we cut In the PaCl!tc area
(9) commander who d been up there all summer

(10) a Ounng that - and dunng that phase of the relabonshlp
(11) was that the bme at which the 1990 cleanup plan was presented
(12) to the Coast Guard by Exxon?
(13) A Yes
(14) a And ultimately With changes and supplementabons
adopted?
(15) A That s my memory the cleanup plan for the next summer
(16) a And were you directly Involved In supervising or-
(17) supervising the Coast Guard poslbon With respect to the
(18) development of that?
(19) A I was I had to approve the plan
(20) a And did so?
(21) A I did approve the plan It took some Iterabon but that s
(22) normal In that kind of a plan
(23) a IteratIon meaning that something was proposed
(24) counterproposals were made diSCUSSions occurred and all
(25) parties came together In a - In a common plan which ulbmately
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(1) they agreed was the -
(2) A That s true tor both summer plans yes
(3) a Okay and In both summer plans you Admiral Yost

approved
(4) those plans?
(5) Aldld
(6) a And IS It accurate that you represented to congress that In

(7) your protesslonal Judgment those plans represented the
opbmum

(8) response to thiS spill consldenng the - all the circumstances
(g) eXisting In Alaska at the bme?

(10) A I think I would phrase It slightly differently and maybe
(11) It Sthe same thing but In my view those plans consldenng
(12) all of the Issues that we can go Into If you like was the best
(13) plan we could get under the CIrcumstances I don t know what
(14) opbmum IS but I guess under the CIrcumstances that was the
(15) best plan we could get If that s optimum yeah
(16) a Well perhaps we can go back through thiS testimony but I
(17) believe you testified that you were sabs1ied that consldenng
(18) the 10glstJcs and all of the other CIrcumstances eXlstJng thiS
(19) was all that could be done at the bme these plans that IS?
(20) A As the Federal On Scene Coordinator I would have been
more
(21) highly pleased If we had been able to man that first summer
(22) the beach cleanup heaVier It was Exxon s View that due to

(23) the Infrastructure that was - had to be put In there that we
(24) had the maxImum manning that could be supported
(25) After diSCUSSions With my hlghers on that Including my
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(1) direct boss Secretary Skinner I agreed WIth that plan
(2) a Old you attend the 43rd ArCtIc SCIence Conference In Alaska
(3) earlier thiS year?
(4) A I did
(5) a And Is It at that conference did you state that in your
(6) opinion Exxon had been named as the outstanding corporate
(7) clbzen In connection With Its response to the Exxon Valdez all

(8) spill?
(9) A I did say that I ve said It several bmes

(10) a And did you believe that Exxon had done an outstanding Job
(II) of cleaning the beaches which had been Impacted by all from
(12) the spill?
(13) A I felt the result of that cleanup was - Was very very
(14) good and It was gone about In a craftsman like manner That
(15) doesn t mean that everything was done In my view Just exactly
(Ie) the way that I would do It But you know It was a craftsman
(17) like job and I take my hat off to Exxon and Otto Hamson tor
(18) the lob they did
(Ig) a Old - did you state at that conference that In your
(20) opinion there was no lasbng ecological damage after
(21) complebon of the cleanup?
(22) A I gave that opinion as a layman That Is stili my
(23) opinion I would - I would state It a little differently
(24) for - for thiS record I don t think that there IS any
(25) ecological damage to the environment In the state of Alaska
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(1) that Will be long lasting or that - that borders on a tragedy
(2) or a dIsaster
(3) Q Do you know of any spill In history where so large a force
(4) of personnel was brought to respond than was used In the

summer
(5) of 1989 In the cleanup pursuant to the plan you approved?
(5) A I m not familiar WIth the - the CadIZ spill We did send
(7) people there to study that spill dunng the Exxon Valdez
(8) response but It s my feeling that WIth the pOSSIble exception
(9) of that spill there was no spill where more people were

(10) Involved or more Infrastructure had to be proVided In a remote
(11) area We broke ground In that
(12) Q Is It -IS It accurate to say Admiral Yost that when you
(13) became Involved you found that - that Exxon was able to - to
(14) mount such an effort more effectively than the United States
(15) government would have done In the same CIrcumstances?
(15) A That - that was my Impression and I so stated It both
(17) publicly and up my chain of command
(18) CROSS EXAMINATION OF PAUL YOST (VIdeo)
(19) BY VIDEO EXAMINER

- (20) Q And did you ever testrfy to Congress about the observations
(21) you made when you Visited the beaches?
(22) A I remember one piece of testimony that seemed rather
(23) stnklng at the time and my explanation to the commrttee on
(24) one particular beach we were having a major problem WIth
(25) de~I1Ing It and gOing back the neX1 day and It would be all the
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(1) 011 had been picked up by the tide out of the cobble stones and
(2) then redeposited and It just seemed like an endless job
(3) cleaning you go back It was JUst as bad as before you
(4) started yes
(5) Q And on that occasion did you testify to Congress that the
(5) surface of the beach appeared clean but when you dug down

with
(7) your glove eight Inches the glove was - was completely
(8) covered WIth Oil?
(9) A I remember - I remember making exactly that - that

(10) testimony
(11) Q Well can you - can you descnbe In your own words what
(12) you told Congress about that subject?
(13) A Yes I was trying to express to Congress the frustratIon
(14) that I had and It was shared by the workers and was shared by
(15) the Exxon management of cleaning the surface of a - of a
(15) beach and then gOing after It was cleaned dIgging down SIX

(17) Inches or so and finding pools of all Imbedded In the cobble
(18) stones and then haVIng on the neX1 range oftlde thatt/de
(19) come up 16 feet and then go back down having picked up that
(20) 011 from below the surface and deposited It right back where
(21) you d just spent tlme and effort of hundreds of people with hot
(22) water and bOilers out there cleaning It and It would Just look
(23) like you weren t making any progress and It was -It was
(24) frustrating It was frustrating to Exxon It was frustrating
(25) to me It was frustrating to everybody
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(1) (Video concluded)
(2) MR CLOUGH Your Honor that concludes the depOSition
(3) testimony of AdmIral Yost
(4) THE COURT All nght we II take a break
(5) THE CLERK. Please nse This court stands In
(5) recess
(7) (J ury out at 11 40 am)
(8) (Recess from 11 40 a m to 11 53 am)
(9) (Jury In at 11 53 am)

(10) THE CLERK. Please nse This court now resumes Its
(11) sessIon Please be seated
(12) MR CLOUGH Your Honor the follOWIng are excerpts
(13) from the sworn videotaped deposmon testimony of Admiral
Clyde
(14) E Robbins December 1992 Admiral RobbinS graduated from
the
(15) United States Coast Guard Academy In 1954 In 1983 Admiral
(15) Robbins was appOinted district commander of the 149th Coast
(17) Guard district based In HawaII In 1988 he went to San
(18) FranCISCO as the area commander for the PaCIfiC area which
(1;) Includes Alaska In mid Apnl 1989 Admiral RobbinS was
(20) appOinted Federal On scene Coordinator of the cleanup of the
(21) Exxon Valdez 011 spill
(22) (Videotape Played)
(23) DIRECT EXAMINATION OF CLYDE ROBBINS (Video)
(24) BY VIDEO EXAMINER
(25) Q Would you state your full name for the record please?
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(1) A I m Clyde E Robbins
(2) Q By whom are you currently employed?
(3) A I m employed by - I m aCtIve duty Coast Guard officer
(4) assigned to the Department of Transportation
(5) Q As the PaCIfic area commander from 1988 to 1990 you
(5) supervIsed the number of dlstncts In the west?
(7) A That s correct
(8) Q And part of your command encompassed the 17th district In
(9) Alaska?

(10) A That s correct
(11) Q How many personnel did you have under your authonty as
the
(12) area commander In the PaCIfic?
(13) A ApprOXimately?
(14) A I think around 10 000
(15) Q So on approxImately Apnl9 you took over from Admiral
(15) Nelson as the Federal On Scene Coordinator?
(17) A No not really I amved on the 91h and then I was there
(18) and I helped WIth some reorganization and understudied what
(19) Admiral Nelson was doing and the commandant and I spent a
long
(20) time traveling around to the spill seeing what the problems
(21) were there and I actually relieved Admiral Nelson on the 15th
(22) or 16th I believe the 16th was my full first full day on the
(23) job as the Federal On Scene Coordinator
(24) Q Well In general taking over that posrtJon what did you
(25) understand the duties of a Federal On Scene Coordinator to be
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(1) In a spill?
(2) A First of all we have a national contingency plan which
(3) sets forth the duties of the Federal On Scene Coordinator
(4) That became my bible but to put It In - In layman s terms
(5) what I felt my duty was was to take charge of the spill make
(6) sure It - that the - the cleanup the control of the spill
(7) was In the best Interests of the federal government and the
(8) people that lived In Alaska
(g) a A moment ago you had what you termed a Freudian slip

you
(10) descnbed the posItion as federal on scene commander and I
(11) take It the coordinator was not the - not a commander under
(12) the national contingency plan?
(13) A The national contmgency plan IS a consensus document It
(14) was an agreement by a number of Interest groups that put
(15) together the document and as a result does not assign
(16) commanders It assigns coordinators which leaves some
question
(1 n In the minds of some as to who s In charge And my - It was
(18) my goal when I took over as Federal On Scene Coordinator to
(19) become as close to a commander as pOSSible WithOut walking
all
(20) over the national contingency plan and I let It be known to
(21) everyone that asked that It was I that was In charge of the
(22) spill
(23) a Why did you do that?
(24) A It needed the leadership It needed - It needed - there
(25) was a lot - there were - there were a number of organizations

Vol 49 7855
(I) around that would liked to have been In charge too many and
(2) as a result we needed some kind of a central thread through
(3) all of thiS where that organization that was responsible for
(4) the cleanup the actual phySical cleanup was - was clear as
(5) to who was In charge and who was making the deCISions
(6) a Now you ve retained the assignment of the Federal

On Scene
(7) Coordinator through roughly mid September 1989?
(8) A Till the end of September I think September 30th was my
(g) last day

(10) a Admiral you ve indicated that you and Admiral Nelson
(11) Inspected for the first week after you and he arnved In April
(12) and then dUring that time some reorganization was ordered
(13) What was the nature of that reorganization?
(14) A Well actually I did the reorganization after I took over
(15) from Admiral Nelson There was some - some things that I
(16) observed that I felt were Important that needed to be
(1n Improved For one thing I-I felt that we needed some
(18) organizations set up In the outlying areas of Kodiak Homer and
(19) Seward to make sure that they were prepared for the arrival of
(20) 011 because It was obVIOUS that It was gOing to go out of
(21) Pnnce William Sound and down along the coast so we needed
(22) some kind of an organization not unlike what we had In Valdez
(23) but maybe not to the level that we had In Valdez We needed to
(24) get that on the road
(25) We needed to set up a system where all of these many

Vol 49 7856
(1) Interest groups could have a say In how we were gOing to clean
(2) the - the indiVidual beaches indiVidual shoraJme segments
(3) and there are many variety of segments so you couldn t
(4) pOSSibly treat them all the same Some had a Irttle bit of
(5) 011 some had a lot of 011 so we had to set up some kind of an
(6) organization that was on automatic pilot that would go through
(7) these beaches these shoreline areas be able to determine

what
(8) kind of cleanup was needed what the effects were on the
(g) ecology what the effects were on the - there were - there

(10) were old graves and that sort of thing
(11) We had to make sure that everything was taken into ac:ount
(12) and that these - because these Interest groups had a very deep
(13) seeded Interest In what went on and nghtfully so so we set
(14) up an organizational structure With committees Sounds very
(15) bureaucratic and I was very concerned about It when I set It
(16) up but a dictator In thiS case was not what we needed We
(In needed these committees aSSigned In the four areas so that
they
(18) could make their own determinations make their
recommendations
(19) to the on-scene coordinator on what they thought the cleanup
(20) ought to be
(21) And the way we eventually set It up was - and eventually
(22) was Within days we had the Exxon people In company WIth
Fish
(23) and Game and DEC and Coast Guard went out theyappraJsed
(24) these beaches they looked at the 011 they made
(25) recommendations to these committees depending on which
area It

Vol 49 7857
(1) was and then the committee looked It over made - made what
(2) they thought was a good recommendation to me and then I

signed
(3) off on the sheet on how that particular segment of shoreline
(4) would be cleaned up That worked very well
(5) a You told me that you wanted to establISh regional command
(6) posts out of Kodiak Homer and Seward to deal with the
(7) potential need for response In those areas correct?
(8) A That s - that s correct
(Q) a And eventually you had a deputy or a representative In

(10) each of those locations?
(11) A That s correct I had an assistant Federal On-Scene
(12) Coordinator and I gave him a lot of authonty I felt that
(13) being that far away that he needed to be able to make
(14) deCISions and of course that was one 01 the problems I had
(15) With State and others was that they dldn t put anybody on
(16) scene that could make deCISions In a timely fashion They had
(1 n to go back to their offices and frankly offices are Inhabited
(18) by bureaucrats that Sit back there- J ve been a bureaucrat, I
(111) am one rrght now that when you re sItting In a nice ctJshey
(20) office It s nice and warm It s not the lWllTIe as being out In
(21) boots and slickers trying to keep warm and dolng a job So
(22) your deCIsion In some ways could be conSidered better I
(23) suppose because you re not Influenced by the local
conditions
(24) but on the other hand you don t know what the heck Is gOing
on
(25) at the local area and sometimes declslons get held up as a
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(1) result of that
(2) So I felt that It was Important that the authontles be
(3) delegated down as low as possIble so deCIsIons could be

made
(4) And I think that generally worked
(5) Q So you put Into place a system to assess the shoreline
(6) segments?
(7) A Yes
(8) Q Now was that group called the shoreline assessment team?
(9) A I believe It was

(10) Q And you also put In place an organization to assess the
(11) recommendations for each segment did you not?
(12) A Yes
(13) Q And was that the ISCC the Interagency Shoreline Cleanup
(14) Commmee?
(15) A Yeah that s exactly what It was
(16) Q Was It your goal through those commmees to soliCIt as
(17) much Input as possible In determining what ultimately would be
(18) done to a beach?
(19) A Yes
(20) Q Old you think that was Important?
(21) A I thought It was very Important because there - certainly
(22) I dldn t have all the Information I needed There was no way I
(23) could collect all the Information that was needed before I made
(24) deetslons so the best way to do that was to put people that
(25) were expert In those subjects together have them Iron It out

Vol 49 7859
(1) and make recommendations to me Unless there was

something so
(2) obVIOUS that they had missed which never occurred
(3) InCidentally I went along WIth what they recommended

because
(4) they -It was JUst - It was a way of getting that kind of
(5) informatIon together whera It made sense
(6) Q Was It your goal In establishing the SCAT crew and the
(7) ISCC to cause the affected parties to the maximum extent
(8) pOSSible to agree on what should be done to a given beach?
(9) A Yes

(10) Q And what s your estimation as to how that process worked
(11) dunng the summer of 1989?
(12) A I think It worked and In a sItuation like that you - you
(lJ) operate on the basis of complaints and I dldn t get many
(14) complaints Occasionally I got a - a letter or someone who
(15) had stopped by I would talk to them and tell them why we did
(16) something and how we came to our deCISion but generally It
(17) was not - It dldn t seem to be a problem
(18) Now that doesn t mean In those groups there was complete
(19) agreement I m sure that there were many arguments that went
on
(20) by the number of hours that they spent together and there were
(21) some that probably went away less than satisfied but at least
(22) It was the - the most consensused deCIsion we could come up
(23) with
(24) Q And why had you suggested 15 September as a target end
date
(25) for that year s cleanup?

Vol 49 7850
(1) A We again had a meeting WIth a number of the people that
(2) were - that were Involved particular State and Exxon and
(3) vanous rep resentatlves of the State organizations and fed eral
(4) organizations and the fishermen talked to the fishermen to
(5) find out what kind of weather we could expect at the end of the
(6) summer and when we could expect to have to close up shop
(7) because of weather conditions
(8) It was deCIded at that meeting that 15 September was
(9) probably the last date that we could plan on working In the

(10) area So It was agreed that that would be the tentative date
(11) for stopping operations That wasn't a firm deciSion at that
(12) point but that was the target date
(13) Q And I take It you suggested that target date In part for
(14) safety reasons?
(15) A Absolutely Prlmanly safety reasons I felt that we
(16) needed to gear our operation In a manner that had an end
POint
(17) so that they d know how much eqUIpment and what needed to
be
(18) done In what length of time and that they could work toward
(19) that end because we - there was a lot that needed to be done
(20) but we dldn t want to endanger the lives of people cleaning up
(21) the spill by the adverse weathers - weather that occurs up
(22) there
(23) Q Well haVing spent the summer of 89 there and haVing seen
(24) the all firsthand uncleaned hit the beach In 89 what was
(25) your reaction to the beach as you saw when you went back In

Vol 49 7861
(1) 91?
(2) A Frankly I was surpnsed because I had said that I thought
(3) that we were looking at seven to ten years before the shoreline
(4) would be as clean as It Is now and as clean as It was In 91
(S) I was quite surpnsed that It had been as effectJve as It was
(6) I think that s a combination of the cleanup a combination of
(7) the winter storms and the bloremedlatlon actJvltles It all
(8) came together and from my non technical vIew when I say not
(9) technical I m not a biologist or anything like that but

(10) from - certainly from appearances and from what little I was
(11) able to look at It s a lot better than I thought It would be
(12) Q AdmIral In the third paragraph of Exhibit 46 463 you
(13) state In part referring to the national contingency plan
(14) under this plan I am charged WIth coordInating federal 011 and
(15) hazardous substance spill response State and local agenCIes
(16) partiCIpate In thiS process through representation on the
(17) regional response team paren RRT close paren and through
(18) direct contact WIth the OSC
(19) Was It your Intent here as well to make clear that you were
(20) the one who was In charge under the national contingency
plan?
(21) A Yes
(22) Q By the middle of Apnl you d been on scene only a week to
(23) ten days?
(24) A That s correct
(25) Q Had you had a chance to gauge the size of the Exxon
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(1) organization that was In place?
(2) A Yes
(3) a Admiral before we took that bnef break you told me that
(4) the Issue of federalization dldn t die away real qUickly O,d
(5) there ever come a POint when you senously considered that the
(6) spill ought to be federalized?
(7J A Never
(8) a You told me that you understood that Mr Hamson Exxon S
(9) general manager for the cleanup had an unlimited checkbook

(10) How did you get that understanding?
(11) A He told me
(12) a What did that say to you In terms of Exxon Scommitment to
(13) clean up the spill?
(14) VIDEO ATTORNEY Objection leading
(15) THE WITNESS I felt that they were committed That
(16) was never - never an Issue With me I of course worked very
(17) closely With the Exxon organization I needed to and so I had
(18) a feel for It that other people did not That dldn t play In
(19) the Lower 48 I found when I went down there and VISited but
(20) I felt that they were very committed to It both for the summer
(21) of 89 and follow on summers as was necessary
(22) BYVIOEO EXAMINER
(23) a Old you also have your own SCIentifiC adVISOrs?
(24) A Yes
(25) a And by organization who were your own SCIentifiC adVISOrs?

Vol 49 -7863
(1) A NOAA members of NOAA rotated through the operations up
(2) there although they - the same faces were there off and on
(3) most of the time
(4) a And was NOAA your pnnClpal techmcal source for advice?
(5) A Yas
(6) a In terms of your personal staff?
(7J A Yes
(8) a Based on the adVice from NOAA did you come to a

conclUSion
(9) as to whether Sinking all from the Valdez was going to be a

(10) problem?
(11) A Based on thiS memorandum and from the adVice they gave
me
(12) I was pretty well convinced that Sinking was not a problem
(13) a So whether you measured It In miles as Exxon reported or
(14) Clyde s under the Coast Guard analysIs you came out to the
(15) same POint by the end of the summer of 89?
(16) A Made no difference At the end of the summer you could see
(17) you were about done and there were some things that Exxon
(18) and we would have liked to have had more time to spend on
them
(19) but frankly after what we saw after the winter we
(20) a=mpllshed what needed to be done
(21) a And With that adVice In hand you gave your approval?
(22) A That s correct
(23) a In the second paragraph on the first page you say
(24) A=rdlngly Ifrnd your plan to be well deSigned a well
(25) designed approach but needing elaboration The following list

Vol 49 7864
(1) of Items once a=mpllshed Will result In a plan I can and
(2) will support. And you list a number of things Item four
(3) states Antletpate a review of the adequacy of the beach
(4) clean up effort In spnng 1990 renewed clean-up efforts may
(5) be required at that time
(6) Old Exxon agree to that term?
(7) A Pnvately yes
(8) a And who made you that commitment?
(II) A Otto Hamson pOSSibly others above him but I know Otto

(10) did
(11) a Old Exxon stand by that commitment?
(12) A Yes
(13) a In Item one on that page you say Substantially Increase
(14) your work force with a view toward Increasing the rate of beach
(15) cleanup Old Exxon respond to your requast for an Increased
(16) work force size?
(17) A Yes they did
(111) a And did Exxon In fact Increese Its work force?
(111) AYes
(20) a Now you made requests at several POints that the work
(21) force be Increased did you not?
(22) A Yes
(23) a On each occasion did Exxon respond affirmatively?
(24) A Yes
(25) a At the very beginning of the cleanup season that started

Vol 49-7865
(1) the manual cleanup season I take It no one had an extremely
(2) preCIse view as to exactly how many people would be required?
(3) A We were all guessing a little bit
(4) a And I take It -
(5) A We knew It was going to take a lot of people but other
(6) than that putting a - getting a handle on the numbers was
(7) very difficult
(8) a Your goal was to make sure you had the numbers whatever
(II) those numbers were?

(10) A Yes
(11) a By this POint the end of May 1989 you had a commitment
(12) from Exxon to come back Hcleanup were required?
(13) A That was never a qUestlon On the Informal arrangements
(14) that I had With Exxon there was never a doubt In my mind that
(15) they were coming back
(16) a Were there employed dunng the summer of 89 any
(17) techniques that you regarded as new and innovative?
(18) A Well they were to me The - there were new Innovative
(111) techmques used first of all In the kind of equipment that was
(20) used One as I recall was a - a boom like operation that
(21) was - that was designed redesigned by Exxon from concrete
(22) delivery devices to put high pressure hot water on cliff faces
(23) and that sort of thing from a barge and I found those very
(24) effective
(25) They were able to - where you couldn t work on the
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(1) shoreline they were able to WIth thIS boom get In close to
(2) the shore and - and wash down the shoreline very well and not
(3) expose the people to a lot of hazards that otherwtse would
(4) have - would have been necessary That was one innovation
(5) The - the hot water the - the provISion of hot water was
(6) very Interesting as the summer went along because these
(7) massive bOilers were put on barges and proVided unlimited
(8) amounts of hot seawater to help us wash down the beach
(9) The eqUipment that was put In place of that sort the

(10) construetlon of It was certainly Innovative The process was
(11) stili the same Use hot water and wash It off the beach
(12) The - the area where probably the Innovanon was the
(13) greatest and there d been work done on thIS before was
(14) bloremedlatlon We toed some other things There were some
(15) fallures too but at least we kept trying but WIth
(16) bloremedlatlon that was a - a - certainly Innovative We
(17) were able - and I say we Exxon was dOing It alii was dOing
(18) was supervising It They were paYing for It and everything
(19) but they worked WIth the EPA they funded a program for
(20) bloremedlatlon where the normal microbes that live In the so,l

- (21) up there would be encouraged to eat the 011 and to do that
(22) they added nutnents In a very deliberate well measured way
(23) to the area that was covered WIth 011 and allow the microbes
(24) to - to work at the 011 The first time we used It at the
(25) first test site WIthin ten days the 011 on all the surface of

Vol 49 78fiT
(1) the rocks disappeared just wasn t there anymore It was very
(2) qUick The aetlon below the surface was somewhat slower but
(3) stIli In all over the couple of years hence It appears to me
(4) that It was a very effectlYe way to fight an 011 spIll after
(5) you got the main portion of the oil off It won t -It wasn t
(e) very effectlYe for the heavy coverages of oil that forms -
(7) that forms a tar like substance The microbes apparently can t
(II) gat to It or It would take years for them to do It so you had
(9) to do some cleaning before that but certainly In the final

(10) stages It eliminated the need to sand - or water blast the
(11) beaches and that sort of thing You could kind of let the
(12) natural microbes take over and do the job
(13) I m sure there were other Innovatlons because there was
(14) new eqUipment and all sorts of things being used all of the
(15) time Every time I went out I saw a new piece of equipment
(16) being - being tried but there were some things that were
(17) toed by Exxon such as - which were In effect surfactants
(18) Now I m not a technlclan as I've said so - or biologist or
(19) whatever It takes to know about those things but a surfactant
(20) breaks the surface effect of - the surface tensIon of an all
(21) and we would - we had hoped that what It would do Is when we
(22) tested It was that It would break the surface effect You
(23) could then wash the oil the oil would be removed It would be
(24) able to to - It would float down to -Into the water where It
(25) could be pIcked up WIth skimmers
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(1) We toed that We ran a number attests These kind of
(2) tests In Alaska as a Sidebar I should POint out are tough to
(3) do You have a lot of bad weather you have to set up WIth a
(4) lot of sample taking and thatsort of thing and It s
(5) excruClatmgly slow and frustrating to get everything put
(6) together so you can run these tests but the people that know
(7) about thIS bUSiness felt that at least some tests were needed
(8) before we actually went to any kInd of full scale application
(9) WItt1 the Corexlt we tned It I was not convmced from

(10) the Corexlttestthat It was effective In cleaning off the
(11) 011 It certainly cleaned the surface to some degree but as a
(12) long - the amount of all that was collected in the water that
(13) was supposed to have been washed off the beach was not
(14) Significant and therefore eventually I ruled It out But we
(15) were - and the reason I m telling you thiS Is that we were
(16) trying everything possible that we could to get the 011 off the
(17) shoreline and not hurt the ecology of the area
(18) a In your view were the goals set for the 1989 clean up
(19) program met?
(20) A The goals that I had met - I had set had been met
(21) a HaVing observed the Exxon operanon for nearly SIX months
(22) by the time the cleanup came to an end were you able to make
(23) any judgments for yourself about the level of the finanCIal
(24) commitment that Exxon had made to the cleanup?
(25) A I never felt that money was an Issue In the cleanup If-

Vol 49-7869
(1) In some cases as an example the recovery of otters I thought
(2) they bent over backwards to spend money In that area that
(3) probably a lot of which was wasted I felt that Hequipment
(4) was needed HIt was - Hthere was a way In this world of
(5) getting It there Exxon was able to get It Money Just wasn t
(e) an issue
(7) a Based on your experiences did you make any judgment

about
(8) the quality of the management team Exxon had put together to
('9) mount the cleanup?

(10) A I thought the quality of the management team that Exxon had
(11) put together was very high If I had a like incident that I
(12) was going to manage I would try to get Otto Harrison to head
(13) It I thought that he did a superb job and very dlftlcult
(14) condftlons That doesn't mean that he was Charlie nics guy by
(15) any stretch of the Imagination He s a tough Individual
(16) that - that does a very good lob of managing a - an extremely
(17) large and complicated operation
(18) a Old you make any Judgment over the course of the summer
(' 9) concerning the SClent1f1c team Exxon put together to respond to
(20) the spill?
(21) A I found the work that Exxon 8 scientific team did - dId In
(22) coordlnatlon with NOAA and EPA very valuable to me f can't
(23) comment on their scientific capability because I m not a
(24) sCIentist but certainly It was great great help to us as
(25) we - as we performed the cleanup during the summer
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(1) (Video concluded)
(2) MR CLOUGH Your Honor that concludes Admiral
(3) Robbin SdepoSltlon testimony offered by the Defendants We
(4) have one last deposltlon In the course of the defense
(5) presentation of thiS trial IS a Videotaped depOSItion of
(6) Admiral Clancagllm Your Honor It Will take us to close to
(7) the close of the day We could take a short pause now or I
(8) could pause the Video partway through
(9) THE COURT It s about an hour long?

(10) MR CLOUGH Yes Your Honor
(11) THE COURT We ve been In here half an hour Let Ii do
(12) Itnow
(13) MR DIAMOND Wouldyoullkeustobreakltabout
(14) halfway through so we can stretch
(15) THE COURT III see If I see signs that there s
(16) attention lapse
(17) MR CLOUGH There s a couple tlmes on thiS one where
(18) the Video IS stopped any way to show a document that the
(19) admiral Is being questloned about Just to put the document on
(20) the Elmo That Will gIve you an opportumty If you re looking
(21) for a break
(22) THE COURT Okay
(23) MR CLOUGH The Introductory statement the
(24) Defendants for Admiral Clancagllm s testimony IS as
(25) follows The follOWing are excerpts of the sworn Videotaped

Vol 49 7871
(1) deposltlon testlmony of Admiral David E Clancagllni In
(2) December 1992 Admiral Clancagllnl relieved Admiral Robbins
(3) as Federal On-Scene Coordinator of the Exxon Valdez 011 spill
(4) for a short penod of tlme In August 1989 and took over as
(5) FOSC on september 30th 1989 Admiral Clancagllnl contlnued

In

(6) that a capaCIty untll the conclUSion of the cleanup In 1992
(7) (Videotape Played)
(8) DIRECT EXAMINATION OF DAVID CIANCAGLINI (Video)
(9) BY VIDEO EXAMINER

(10) Q Would you state your full name for the record please?
(11) A My name Is DaVid E Clancagllnl
(12) Q And for the record why don t you spell that?
(13) A C I a n-c a-g Il-n I
(14) Q And what IS your current posItion?
(15) A My current position is the chief of the office of command
(18) control and commuOlcatlons for the United States Coast Guard
(17) I am a rear admiral In the United States Coast Guard
(18) Q So you began your Coast Guard career by attending the
Coast
(19) Guard Academy?
(20) A Yes I did
(21) Q And what year did you graduate?
(22) A I graduated In 1960
(23) Q Prior to the Exxon Valdez was there any particular area In
(24) which you speclallzed during the course of your career?
(25) A I was a Coast Guard aViator - let me back up on that I
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(1) first went to sea for two years regUlar line officer aboard
(2) ship standing watches underway In the North Atlantlc and then
(3) I spent eight tours as a Coast Guard operational aViator
(4) qualified In both fixed wing and rotary wing aircraft flying
(5) all types of miSSIons for the United States Coast Guard In

(6) vanous locales throughout the world
(7) And then I spent a number In Important staff positions
(8) leadarshlp and management roles up to the Exxon Valdez
(9) occurrence

(10) Q In March of 1989 where were you stationed?
(11) A I was stationed With the commander of the Paafic area My
(12) pOSItIon at that tlme was chief of staff for the commander of
(13) the PaCIfiC area which relates to the Number 2 person In the
(14) area
(15) Q What did you understand your dUtles to be when you
relieved
(16) Admiral RobbinS?
(17) A My dutles ali I understood them to be was to - was to
(18) mOnitor the cleanup To be In - to be In charge make sure
(19) things - that the cleanup was effected and then when It
(20) wasn t gOing the way we thought It should be then take
(21) appropnate action That s what - that s generally what my
(22) responsibility was
(23) Q You became the Federal On Scene Coordinator In what
(24) October 1 89?
(25) A 30 september

Vol 49-7873
(1) Q 30 september?
(2) A Of 89
(3) Q A now you Indicated that you recollected sevefal Issues
(4) either from your - your start in August or as a result of
(5) taking over command september 30 1989 Before I get to

those
(6) ISSUes I want to ask you a little bit about how the FOSC
(7) operation worked
(8) First of all I take It you - you had to deal WIth a
(9) number of techmcallssues Involved WIth the cleanup?

(10) A Yes
(11) Q Old you have a technical - a group of techmcal adVISOrs
(12) on your staff to adVise you?
(13) A Yes I did but the - my SClentlfic advisor was NOAA
(14) National OceanographiC Atmospheric Admlmstratlon But we
(15) had - we had teams already In place from representatives of
(115) different federal and state organizations there who would
(17) prOVIde counsel to the Federal On Scene Coordinator Those
(18) were established and In place when I got there for the August
(19) stint And the following year I changed It okay
(20) Q Old you believe did you finally believe In the summer of
(21) 1989 as to whether bloremedl8tlon was a useful tool In dealing
(22) WIth the cleanup?
(23) A Absolutely I was - I was then and I stlll am a supporter
(24) of the bloremedlatlon technique that we used In Alaska
(25) Q You Indicated that another of the Issues which came up
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(1) dunng the summer of 1989 was the Issue that -I believe you
(2) said the cleanliness or the deanlng of the shorelines?
(3) A Yes
(4) Q You ever - did you ever get drawn Into a debate dunng
(5) 1989 as to what the appropnate definmon of clean was for the
(6) beaches?
(7) A I got - let me put It thiS way I don t remember the 
(8) when It happened but I certainly got drawn Into that
(9) diSCUSSion how clean was clean And I don t remember If It

(10) was dunng that two week penod I don't remember or If It was
(11) dunng my stint as the Federal On Scene Coordinator but that
(12) was a controversy That was a big one but I don't know If
(13) what you said dunng the summer of 89
(14) Q Why don t we come back to that tOpiC
(15) A In fact I thought that was In 90 1990 But I could be
(18) wrong Well let me lUst say one thing here I know I madding
(17) things I shouldn t speak up here but It doesn't matter It
(18) dldn t matter how clean you deaned the shorelines there were
(19) a certain set of persons that were not satlsfied all the
(20) time There were some - some people Chenega Village

- (21) CorporatIon on their lands they wanted It - Chenega Village
(22) Corporatlon C h-e n-e g a who wanted absolutely every spec
of
(23) 011 off their land There was no compromIse to the day we
(24) walked off the shoreline three years later every spec That
(25) Is the degree of cleanliness that they wanted We couldn t

Vol 49 7875
(1) give It to them
(2) There were others that would accept a lesser degree you
(3) know But - but so thiS became an Issue WIth the State of
(4) Alaska trying to determine what - what cntena they would
(5) use to determine how dean Is dean the federal government
(6) standards and so - even the Park Servlca They wanted every
(7) spec drop off of It People compromised They had to
(8) because they knew It was an Impossibility to wipe every little
(9) pebble stone In 3 000 miles or whatever It Is of shoreline so

(10) It was a big Issue
(11) And when we walked off no matter when It was If It was
(12) the - thiS Is - my statement here will hold true whether It
(13) was the summer of 89 or through 90 91 all the way up
(14) through 92 that there were a number of shorelines there that
(15) we had difference of opinion about whether or not they were
(16) dean enough to everybody s satlsfaction and we would - we
(17) had a method how to resolve them and that was It
(18) Q Admiral when you used the term walk off for example walk
(19) off at the end of the deanup what do you mean by that?
(20) A Well we terminated the deanup on a particular shoreline
(21) clean up operatlons
(22) Q And dean-up operatlons were terminated whether It was on a
(23) shoreline or for the summer only upon approval by the Coast
(24) Guard?
(25) A By the Federal On Scene Coordinator yes that s right

Vol 49 7876
(1) Let me -let me backtrack But It lUst wasn't the Coast Guard
(2) saYing we re done We had people on the shoreline that - that
(3) represented the State of Alaska the land manager whoever

that
(4) may be If we were - If we were In the southern part of the
(5) Sound normally Chenega Village Corporatlon or Chugach
(6) Corporatlon or - or the State - State Department of
(7) WIldlife or the State Department of Natural Resources We had
(8) about 30 40 drfferent land managers so what I m saying to you
(9) Is that before my dedstons were made to whether or not to walk

(10) off I had an Input from the land manager from the State of
(11) Alaska from the Coast Guard from Exxon and from my
(12) sClentlflc adVisor NOM Most of - mostly all of shorelines
(13) most of them most of them we were In agreement Where we
(14) weren t then we had a deaslon making process to resolve those
(15) disputes
(16) Q To some people the term walk off might have a negative
(17) connotatlon and I don't think you re meaning to indicate that?
(18) A No I m not I mean the deCISion was made to terminate
(19) dean up operatlons on a shoreline That s what - that s what
(20) that mean
(21) Q And when you for example on a given shoreline ultimately
(22) approved termlnatlon of work on that shoreline you were
(23) satlsfled that the appropnate actlvlty had been undertaken for
(24) that particular shoreline?
(25) A I was satisfied based on the Inputs of those drfferent
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(1) organizations that I mentloned and If I had any questlon then
(2) I would send - then representatlves from those organizatIons
(3) higher up In the deaslon making process would go check It out
(4) and normally they came to agreement and then If they dldn t
(5) If they were stili - drfference of opinion WIth them then I
(6) would go out there WIth the land manager and take a look at It
(7) and make a deaslon Most - most of the time by far I
(8) agreed WIth the course of actlon desired by the land manager
(9) If It was reasonable And that - and they were reasonable

(10) mostly all the tlme
(11) Q You ve sort of IndIcated thiS Indirectly but I take It one
(12) of your goals as on scene coordinator was to try and develop a
(13) consensus for deaslons?
(14) A That s right But I - I was the one who made the 1Inal
(15) deCIsion That is correct. We had drfferent groups of people
(16) we were organIZed I thought In a very unique and a fine way
(17) which I think can be used as an example to other - others that
(18) are Involved In a spill of such significance
(19) Q And I take It It was your practlce to sollert Input from
(20) anyone who was potentlally affected by a given dedslon?
(21) A Absolutely From the beginning whether It -If It
(22) Involved going off on a shoreline say the beginning of the
(23) season before we would start the cleanup we would send
teams
(24) out to a shoreline to assess the shoreline and these teams
(25) would be comprised If you want to get Into the nitty-gritty of
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(1) It now I would tell you of representatives of the State of
(2) Alaska Exxon NOAA the Coast Guard the land manager We
(3) also had some techniCIans there a geomorphologlst and
(4) intertidal biOlogists We also had some people there that - a
(5) photographer - no not necessanly a photographer but people
(6) who could do hand cleanups If they were on a shoreline and
(7) all It required was a little simple Type A what we call
(B) cleanup WIth hands and rakes and stuff like that so when they
(9) walked off they said well we don t have to touch thiS agam

(10) we don t have to come back and bnng people here to clean up
(11) That was our people
(12) They - they would go and assess those shorelines and the
(13) shorelines they were to assess would be determined by these
(14) different organizations like Chenega or Chugach or Kodiak
(15) People telling me and also our own experts In the different
(16) organIZations saying we ought to go take a look at Knight
(17) Island these particular shorelines So when all these Inputs
(lB) came In on what shorelines we should look at we re talkJng
(19) hundreds of miles we would take a look at that We would
(20) deCIde as a group With the experts people who have had
years
(21) and years and years of expenence from different organizations
(22) we would say these are the ones we should be 100kJng at
(23) And we would go out there and assess them and those
(24) results would come In to an organization and thiS was after
(25) September of 89 through an organization called the Technical
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(1) AdVISOry Group Technical AdvIsory Group the acronym TAG
(2) TAG Technical AdVISOry Group was compnsed of experts

from
(3) the State of Alaska Coast Guard Exxon and NOAA and they

would
(4) take a look at the Input from the people who walked the
(5) shorelines representatives from allover the place and they
(6) would - they would get thiS information and then they would
(7) send It over to the State of Alaska to the State Hl5toncal
(B) Preservation Office And they would also send the shoreline
(9) assessment to that same one to the - to a land manager higher

(10) up In the chain for the deCISion making process than the
(11) Individual who walked the shoreline
(12) And that Technical AdvIsory Group would say what do you
(13) think about what they saw on the that - on your - on that
(14) shoreline from an archaeological POint of view because they
(15) were very concerned about that and also from our own you re
(16) the manager of that shoreline what do you think
(17) ThiS IS what they saw thiS IS what they recommend thiS IS
(1B) what we re recommending for cleanup what do you think
They
(19) would get that input they would conSider It and that
(20) technical adVISOry team would make a - make a
recommendation
(21) to me
(22) I would go review it but before I made the final d8CISlon
(23) I sent It one more tIme In an effort to a=mmodate the land
(24) manager because that IS the IndiVidual that I had to say at
(25) the end of the entire cleanup I have completed the cleanup on
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(1) your shoreline to the best of our - best of our ability So I
(2) wanted that man to be In that deCISion making process all the
(3) way And before I made a deCISion about what I would
(4) ultimately do on the cleanup on a particular shoreline the
(5) the highest land manager gave me an Input
(6) And based on what that land manager had to say I changed
(7) about ten percent of the recommendations coming In from the
(B) Technical AdVISOry Group and - and I think those
(9) recommendations were about 99 9 percent of the time

(10) Inconsonance WIth what the land managers wanted And so
that
(11) was the deCISion making process
(12) So once I made a deCIsion It went off back to Exxon the
(13) paperwork They would develop a cleanup plan teams
(14) equipment things like that and then It would be taken care
(IS) of
(16) And then dunng the cleanup process there would be people
(17) on scene compnsed of the land manager the Coast Guard
Exxon
(lB) NOAA and the State of Alaska who would monrtorthe cleanup
(19) And while we re on It might as well Just continue on
(20) And If there was a difference of opinion on whether or not
(21) that shoreline was clean enough by the people on scene - you
(22) got to remember there s cleanup gOIng on large numbers of
(23) shorelines and we had people In charge of certain groups of
(24) shorelines for a particular day If there was a difference of
(25) opinion we II say between the - the State of Alaska and the
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(1) Coast Guard about whether or not It should be cleaned then

the
(2) State of Alaska and the Coast Guard and al50 Exxon and also
(3) NOAA had people higher up In the chain that were r~ponslble

(4) say for Pnnce William Sound Kenai Peninsula Kodiak area
(5) who would fly from wherever they were In Prince William Sound
(6) aboard a ship or out on another shoreline they would fly to
(7) the scene these people WIth more expenence and they would
(B) make a deCllOlon and mOlOt of the times It was re50lved there
(9) But at times It wasn t resolved There was; lOtJlI

(10) conflict differences of opinion And 50 what we would -they
(11) would come up and notify us and we would send the Technical
(12) AdVISOry Group out Remember thiS group of experienced
people
(13) they would go to the scene and I think It was 99 999 percent of
(14) the times the matter was over after those guys VIsited But
(15) In those Instances and there s very few maybe a half a
(16) dozen - a dozen we II say times In which they dldn t agree
(17) then I would go out there make a deCISion And I think
(lB) mostly most all the time my declslon would be toward that
(19) land manager what he wanted and that was It Once I Aid
(20) clean It up again or no we re done that was It
(21) But my deCISion did not prevent the State of Alaska or
(22) anybody else to go ahead and clean Up more If they 50 desired
(23) but they had to do It on a not to-Interfere basllO WIth the
(24) general cleanup which the federal on-scene coordinator was;
(25) momtonng or later on dlrectmg Do you understand what I
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(1) said
(2) a Yes sir You descnbed an entrre process that would lead
(3) to rt necessary your making a dectslon as to whether a beach
(4) was clean or not clean?
(5) A That s right I showed you the deCIsion making process and
(6) then the means to take care of altercatrons
[7J a And I take It you had substantrallnput from everyone
(8) affected making those dectslons?
(9) A That s exactly nght

(10) a And while you - but you had the final authonty as to
(11) whether the Job that Exxon did on a given beach fulfilled Its
(12) obligation or not?
(13) A From a federal government point of view that Is correct
(14) but as I said at the end rt the State of Alaska was not
(15) satrsfied WIth what we did they have the nght to go clean
(16) that shoreline further rt they so deSire
(17] We worked as closely as we could WIth the State of Alaska
(18) By we I mean all of us Exxon Coast Guard NOAA In an effort
(19) to - so there would be very little controversy to minimize
(20) the controversies to a=mmodate the State of Alaska as best

- (21) as we possibly could to the people what we were really
(22) concerned about
(23) a By the ume you were called upon to make a declslon as to
(24) whether a beach had been cleaned to federal standards or not
(25) you had all the Input you could conallvably get?

Vol 49 7883
(1) A All else failed that s exactly nght We -In some
(2) Instances we could pretty much predict which shorelines we
(3) would have a problem WIth because of the mag - the amount of
(4) 011 that was on there and the sensftrvltles to the people who
(5) live In a particular area
(6) a Admiral as part of the process of gaining Input and
[7J Informatron from groups affected by the cleanup response did
(8) you regulariy vlsrt the communltres In the spill area?
(9) A Yes I did I vlsrted all the areas In the KodIak area

(10) Kenai area and the Pnnce William Sound area InclUding
(11) Cordova and Valdez and wherever else
(12) a Old you believe that was Important to keep you Informed of
(13) the concerns of all affected people?
(14) A It was - yes that was extremely Important not only to
(15) keep me informed about the concerns of the people using your
(16) words but also that they know the people know what was
gOing
(17] on what we were dOing I wanted to keep them Informed as
best
(18) that we could They - you know you can read In the papers
(19) and see news clips on teleVISion about what was going on but
(20) we had representatives In those drtferent communftres that
(21) would bnefthe people
(22) They had Irttfe commrttees and communrtles that were
(23) affected and not only that but as a Federal On Scene
(24) Coordinator It was my responSibility I felt to go out and
(25) VISrt the communftres the leaders of the communftres I should
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(1) say and the drtferent commrttees that were set up to clean
(2) large areas
(3) Example Homer although very frttfe all rt any got up
(4) Into the Homer area It did get up Into the southern part of
(5) the Kenai Peninsula and a Irttfe bit went up Into the Kachemak
(6) Bay area but a whole bunch of It went on the bottom part of
[7J the Kenai area
(8) Mayor Don Gilman from Homer and other areas from Soldotna
(9) piUS cttJzens from the fishenes groups and the State of Naska

(10) and Exxon were there They formed a - at what trme they - rt
(11) I remember correctly It s called - It was MAC at the trme It

(12) was called Multi Agency Commrttee comprised of people to
(13) consider all pollution problems from the Exxon Valdez In their
(14) big area of responSIbility Well Kenai Is a big area There
(15) was a similar one In Kodiak And so I would vlslt these
(18) committees plus I would Vlsrt WIth the mayors separately to
(17] talk about what was gOing on and penodrcally the
commandant
(18) would come through Into Anchorage and we would have the
(19) commrttee - the mayors of the large communities that were
(20) affected I think we call them the Oiled Mayors we would bnng
(21) them In and - and tell them what was gOing on and then
answer
(22) any of their questions
(23) We did everything we could to a=mmodate the people I m
(24) not saying we satisfied them but I assure you we did
(25) everything we could

Vol 49 7885
(1) a Is Exhibit 45246 a letter you sent to Steve Provant?
(2) A Yes It Is
(3) a On or about October 26th 1989?
(4) A On about 26 August 1989
(5) a Yes and does that refresh your recolleCtIon that during
(8) the summer of 1989 the State had made a request that there be
[7J further testing of use of hot water InjeCtIon method to deal
(8) wrth subsurface Oil?
(9) A That Is correct

(10) a And by this letter did you Indicate that you dldn t WIsh
(11) to pursue that method during the summer of 897
(12) A That Is correct
(13) a Why not?
(14) A Because we were going - our mtentlons were at that ume
(15) to have everybody off the shoreline by about the 15th of
(18) September which IS a Irttfe over two weeks away and the
(17] reason for the 15th of September was the fact that based on
(18) historical weather data prOVided by the whether - National
(19) Weather Service over here the Prince William Sound and the
(20) Gulf of Naska area weather changed drastically almost
(21) exponentially and you could expect a pattern of severe storms
(22) come rolling through there
(23) So from a safety pOint of view solely from a safety point
(24) of view we picked In 1989 It was Admiral Robbins In 1989 who
(25) designated that date and I deSignated the same date In 90 and
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(1) 91 - In 90 and 91 as the dates In which we would terrmnate
(2) clean up operations So I considered his - the State of
(3) Alaska request and Mr Provant was the State On Scane
(4) Coordinator at the time and I responded to him like I say
(5) three weeks there s Just no way that we could have done an
(6) adequate evaluation then So I suggested to him Why don t

you
(7) do It If you want to over the winter or whenever you want
(8) and that s how we left It
(9) a You Indicated that weather pattern - the weather changed

(10) exponentially after September 15th based on h.stoncaJ
(11) records What did you mean by that?
(12) A I mean that based on hlstoncal data provided by the
(13) National Weather Service and there IS wntten data on that
(14) that we took a look at we were adVIsed by that organization
(15) that there would be a severe weather pattern that would come
(16) across Alaska and through the Pnnce William Sound and Gulf
of
(17) Alaska area where our people were working Kodiak area KenaJ
(18) area there that would cause high Winds high seas Based
(19) on - and the weather changed qUickly
(20) Normally we had nice weather In the summertime rain fog
(21) sun or something like that Not much - not many high Wind
(22) conditions But the frequency of the high Winds and the
(23) frequency of the severe storms coming through went up
(24) Significantly Increased Significantly I should say so not
(25) only that but became more Violent In the wintertime and of
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(1) course In the middle of winter It s at Its worst
(2) And so we In an effort to provide the - the safety to our
(3) people and In fact that was the number one conSideration
(4) safety was paramount to our people we deCIded the Federal
(5) On Scane Coordinator deCIded 15 September would be the cut

off
(6) date In Which we would have people removed from the work

areas
(7) a Old you believe that that was the last prudent date on
(8) which you could reasonably plan for operatJOns In a given year?
(9) A Absolutely There s no question In my mind or actually -

(10) or I can t speak for Admiral RobbinS but It think that was a
(II) deCISIOn that he made and the reason why he made It

(12) a Okay let s mark as Exhibit 45247 predeSignated exhibit
(13) 14 Which IS a letter to Admiral Clancagllnl dated Apnl-
(14) August 17 1989 from Otto Harrison With an attachment August
(IS) 15 1989 status and 1989 90 Alaska winter program?
(16) A Okay then thiS would be the fIrst plan I approved and I
(17) approved all after thiS okay And now to answer your
(18) question the process again I wanted to get as much Input as
(19) I pOSSibly could from as many groups of people as pOSSible
(20) The winter plan as other plans were sent out to the State of
(21) Alaska We gave them I think I don t know 20 COpIeS or
(22) something like that to send out to vanous organizations Within
(23) the State of Alaska whether It was Natural Resources or AOEC
(24) or Fish and Game you name It They were responsible for
(25) disseminating it In the State of Alaska Sent to EPA Fish &
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(1) Wildlife sent It to members of the Alaska Regional Response
(2) Team sent It Chenega Village Corporation sent It to the
(3) mayors
(4) I also sent COpies up to the commandant s offIce - not
(5) commandant s office but Admiral Sipes office the chief of
(6) marine safety and environmental protection up In Coast Guard
(7) headquarters office And when I sent to Admiral Sipes It was
(8) also a JOint copy forthe commandant s use I gave It to the
(9) commander of the 17th Coast Guard district staff Which IS my

(10) staff In Juneau to review It was given to NOAA You can see
(11) I was giVing It to a large group of people to review and
(12) respond to me with Inputs I collected their Inputs
(13) I reViewed It and I responded to Exxon In a very general
(14) way I tried not to prOVide any great degree of speClflcrty
(15) unless there was a sensItive Issue that we were talking about
(16) and In most cases there wasn t I kept the response general
(17) and I responded a=rdlngly
(18) Then one more thing before I would respond to Exxon I
(19) would have a representative from the commandant s office
review
(20) It for the commandant and the commandant or hiS
representative
(21) would get back to me and tell me what they thought and any
(22) comments and based on that I would go and - and I would go
(23) and sign off the response So It s a rather large input from
(24) everyone I JUst wanted everybody to have a say In It
(2S) Doesn t mean I did everything that everybody wanted but they
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(I) had a say and I tried to Incorporate as best we could their
(2) concerns
(3) a Now you In fact approved Exxon s 1989 1990 winter plan
(4) yes?
(5) A Yes I did
(6) (VIdeotape paused )
(7) MR CLOUGH Your Honor at this POint I d like to
(8) show to the JUry Defendants Exhibit 2324 which Is the
(9) document the winter plan the admiral has been discussing

(10) Go ahead
(I I) (Videotape Played)
(12) a Before approving the winter plan While you may not have
(13) addressed every Single detailed Item you had to be satl6fied
(14) With the general commitment that Exxon was making by
tendenng
(15) the plan?
(Ie) A Oh absolutely no question about It Oh yes there was
(17) no question In my mind about Exxon s commitment There was
(18) none Although I -I would Imagine there were some and I m
(I~) just speculating here and I shouldn t do that
(20) a Your counsel Will tell you-
(21) A But at the time there was talk -I have to saythfs there
(22) was talk In the newspapers talk by some some people In the
(23) State of Alaska people who dldn t - weren t in the know too
(24) much about whether or not the Coast Guard would require
Exxon
(25) to come back you see and we were - we would we all
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(1) recognized there was 011 stili out there In fact rt went on to
(2) the next season that same thing WIll the Coast Guard require
(3) the - Exxon to come back In 91 And will the Coast Guard
(4) require Exxon to come back In 92 That was always a question
(5) by people you know In different organizations most certainly
(6) this year
[7J Q ThIs year being 1989-
(8) A 89 89 to go through and do the 90 cleanup
(9) Q And In the winter plan Exxon commrtted to programs to

(10) assess what the needs were for the coming season?
(11) AYes
(12) Q And you were satisfied wrth that commrtment?
(13) A Oh yeah completely satisfied
(14) Q Returning to the winter program In Exhibit 45248 you gave
(15) your approval of the - of the Exxon WInter program?
(16) A Yes
(17) Q And you set out some condrtlons for your approval In
(18) paragraphs A Band C7
(19) A Yes
(20) Q And Exxon Indicated Its Willingness to abide by those

- (21) condrtlons did It not?
(22) A Yes rt did I don t know of one Instance In any plan that
(23) I submrtted that Exxon did not comply wrth the prOVIsions I
(24) don t know of any
(25) Q Was It your experience that Exxon consistently followed the
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(1) condrtJons of your approvals of Its plans?
(2) A Yes
(3) MR CLOUGH Defendant s Exhibit 2325 the approval
(4) letter the admIral was discussed
(5) (Videotape paused)
(8) MR DIAMOND Your Honor we ve been going about an
[7J hour do you want to take a five minute break and push through
(8) to the conclusion
(9) THE COURT Yes We II take a break

(10) THE CLERK. Please rise This court stands In
(11) recess
(12) (Jury out at 12 57 pm)
(13) (Recess from 1257 P m to 1 06 pm)
(14) (Jury In at 1 06 pm)
(15) THE CLERK. ThIs court now resumes Its session
(15) Please be seated
(17) MR CLOUGH With the Court s permission we II
(18) proceed
(19) THE COURT Yes counsel
(20) (Videotape Played)
(21) Q You Indicated that by the time you took over the problem
(22) was one of a lesser magnitude What do you mean?
(23) A Well when the spill occurred rt I remember correctly
(24) 11 2 million gallons of 011 spilled Into Pnnce William Sound
(25) and out and Into the Kena! Kodiak and Katmal areas Impacted
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(1) the shorelines You had I don't know 1300 vessels a
(2) thousand aircraft 10 000 people and a host of others out there
(3) dOing the cleanup on the first year The name of the game was
(4) to get as much 011 as you pOSSIbly could get up before weather
(5) the bad weather around mid September preclUded you from

dOing
(6) any safe operations It was a tremendous undertaking and It
[7J was well done by admiral - by AdmIral RobbinS
(8) When I took charge we completed the operational phase We
(9) weren't on the shorelines cleaning 011 anymore offiCIally We

(10) were going to start next spnng so enormous amount of all was
(11) picked up that summer of 89 When we got Into the spnng
(12) enormous amount of 0" was cleansed ott the shoreline by the
(13) wave aetfons by the storms and deposited somewheres out to
sea
(14) on the bottom or whatever so we stili had a lot of 011 by
(15) anybody s Imagination on the shorelines but nothing of the
(16) magnitude that confronted them In 89 Therefore we could cut
(17) down the size of the number of vessels that we used aircraft
(18) logistics problems people statts et cetera In - from the
(19) clean up operations from 90 through 91 through 92 It got
(20) less and less and less numerous In all -In all areas
(21) Q As you came to the end of the cleanup season for 1989 what
(22) was your assessment of the job that Exxon had done for the
(23) summer of 1989?
(24) A I thought from a responsible party point of view they did
(25) everything that anybody could conceivably do when you
consider
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(1) the envIronment In which we had to work to clean up a massIve
(2) amount of 011 There was all spread over an area from - and
(3) what we normally used to - as a comparison Is from New
(4) England from Massachusetts all the way down to Virginia and
(5) you re werking In some places with tidal ranges of 26 feet
(8) You re working on sheer cliffs boulders rocks very bad
(7) terrain In all types of weather And so It was a monumental
(8) task for everyone and Exxon whenever - I can t speak for
(9) Admiral RobbinS but any time I asked Exxon for something

they
(10) normally accommodated the Federal On Scene Coordinator
And
(11) when they dldn t It was because It was something that really
(12) phYSically could not be done or they were able to prove from a
(13) sclentJflc point of view It should not be done
(14) I don t remember those Instances but I know this they
(15) reacted as responsibly as anybody could In that Incident And
(16) you know and I have praise for them I have praise for the
(17) Coast Guard people I have praise for the State of Alaska
(18) people who were out there working very very hard the whole
(19) time and the federal agencies and - and just the people from
(20) the communities Everybody worked hard They all did
(21) Q This may be a dangerous question admIral but from time to
(22) time durrng the summer of 1989 various people asked that the
(23) federal government federalize the clean-up operation Old you
(24) ever form the view as to whether the Coast Guard had for any
(25) reason taken over the spill In 1989 could have done a better
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(1) Job than Exxon did?
(2) A In my mind there s no way that the federal government
(3) could - could have come even dose to dOing the Job that
(4) either Exxon or anybody else could have done out there and

the
(5) reason Is that once we federalize then we go through the
(6) processes of ordenng equipment and people and all and the
(7) government process at that time and stili IS to a great
(8) degree cumbersome and It would have taken time and

probably
(9) far more money than we had to spend - that we could spend the

(10) pUblic s money on on a deanup that massive
(11) You - we ve tned to - as long as the - the responsible
(12) party whoever It would be IS aCtIng In a responsible way -
(13) and we would mOnitor what they did then there s no reason to
(14) federalize absolutely no reason and that s how we do It
(15) today
(16) a Now the memorandum Itself IS entitled NOAA
(17) recommendatlons for 1990 cleanup of the Exxon Valdez all
(1 B) spill Old you speCIfically ask NOAA to make you a set of
(19) recommendatlons for the 1990 cleanup season?
(20) A I don t remember If I speCIfically asked or we deCIded
(21) amongst ourselves hey thiS would be a good Idea If we did
(22) thiS I don t remember But I know I knew about It before It
(23) was started
(24) a Now did NOAA proVide you adVice as to what standard you
(25) should adopt as to what clean means forthe purposes of the
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(1) spill?
(2) A I m getting confused whether It was NOAA or Coast Guard
(3) poliCY because Coast Guard has federal standards which I
(4) don t remember anymore but there s no questlon that NOAA
(5) provided me Informatlon about what - how to what degree we
(6) should clean the shoreline and essentlally It was to clean It
(7) no - to - to ensure that we get a net environmental benefit
(8) out of It and where you get to a POint except In an unusual
(9) circumstance where you re causing more harm than good In a

(10) cleanup then It s time to stop I think that was basically
(11) what we - what we - was the baSIC general rule that we used
(12) for the entire cleanup
(13) a Okay I d like to mark now as Exhibit 45267 a memorandum
(14) dated Apnl28 1990 from Admiral Clancagllnl to Admirals Yost
(15) Lusk and Sipes
(16) Admiral did you prepare the two-page memorandum that s
(17) dated Apnl 28 1990?
(18) A Yes I did
(19) a And did you send It to Admirals Yost Lusk and Sipes on or
(20) about Apnl28 1990?
(21) A Yes I did
(22) a And IS thiS another of your penodlc reports to
(23) headquarters that you prepared personally?
(24) A Yes It IS
(25) a In the first paragraph you report progress on approving
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(1) the paperwork for vanous segments You indicate that 50
(2) percent to that POint Involved no treatment Was that a
(3) surpnse to you?
(4) A I would say that It wasn t a big surpnse but rt was a
(5) surpnslng result of the antlClpatlon that we had throughout
(6) the winter about how - how much the wave aCtIon would play In
(7) trying to clean the shorelines So I - If I remember
(8) correctly we were - the amount of cleanSing was greater than
(9) what we ex - what I expected and I was very pleased about It

(10) We knew there would be a cleanSing actlon but to what degree
(11) and I think It was more than what any of us realized really
(12) None of us had ever tracked that before no one had ever done
(13) that
(14) a So based upon your review of the Amoco CadiZ and other
(15) Sites you expected a good deal of natural deanslng?
(16) A No question EspeCially In the high energy areas But the
(17) degree of It was an enormous amount for Mother Nature and so
I
(18) was happy to hear that you know and w8Jtlng for other results
(lg) as they did the shoreline surveys
(20) a Admiral let me show you predesignated Exhlbrt 132 which
(21) Is a letter from you to the Chugach Alaska Corporatlon dated 14
(22) September 1990 and we II mark thiS as 45286 Old you send
(23) Exhibit 45286 to the Chugach Alaska Corporatlon on or about
14
(24) September 1990?
(25) A Yes I did
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(1) a And your signature appears In the signature block?
(2) A Yes It does
(3) a Old you send letters Similar to thiS to other agenCIes and
(4) communltles affected by the spill at the end of the 1990
(5) season?
(8) A Yes I did
(7) a And was thiS basically your report to each of those
(8) organlzatlons on where you saw the cleanup process had

moved by
(g) the end of 1990 cleanup season?

(10) A Yes that was the purpose of the letter
(11) a In the first sentence of Exhibit 45286 you sayan
(12) September 15 we II draw to an end a very successful deanup
(13) season thanks to the cumulatlve efforts of the State of
(14) Alaska Exxon federal and local agenCIes natlve Alaskans
(15) local communltles and various organizatlons
(18) Why did you believe that 1990 had been a success?
(17) A A success because we a=mpllshed all that we set out to
(18) do based on our - our general plan the work plan the
(1 g) shoreline assessments and the - and the amount of cleanup
(20) that - that we did We did everything we - that could
(21) pOSSibly be done In that year That s Why it was successful
(22) The shorelines were treated to the degree that we wanted them
(23) to be treated at the end of that particular season Not
(24) necessanly to the fullest degree that we felt It needed but
(25) to the degree that we could pOSSibly do that year and we knew
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(1) We were comrng back So we - we did everything we set out to
(Z) do It was very successful
(3) Q Old Exxon meet the commitments It made for the 1990

cleanup
(~) season?
(5) A Yes
(6) Q In the second paragraph you note that there have been
(7) substantial changes In the beach In the 18 months srnce the
(8) spill and then you note there IS no reason why we can t expect
(9) similar Improvement this coming WInter Old the beaches

(10) Improve over the winter of 1990/91?
(11) A Yes they did
(1Z) Q And how was that determined?
(13) A That was determined by the surveys that were done If I
(1~) remember correctly In 1990 compared to the surveys
conducted
(15) In the spnng assessment of 90 -let me backtrack It was
(16) based on the condition of the shorelines In 1990 as compared to
(17) the site surveys or the shoreline surveys that were conducted
(18) In 91

- (19) Q I believe you told me as we looked at the plans for 1990
(ZO) that you wanted by August 15th to start In place a process of
(Zl) surveying?
(22) A Yes
(Z3) Q And did that take place after August 15th?
(Z~) A To the best of my knowledge yes
(Z5) Q And did that then serve as a baseline for assessing what

Vol 49-7899
(1) Mother Nature did over the WInter?
(Z) A Yes As the previous years using the ADEC State of Alaska
(3) base that we used to compare to the 1990 spring assessment
(4) Q What was the status of the beaches as you began the

cleanup
(5) season for 19917
(6) A The status - more cleanup was required but to a far
(7) lesser degree than In 19 - 1990 that we left the shorelines
(8) In good condition In 1990 Mother Nature the storms seas
(9) WInd conditions snow Ice whatever had Its effect on the

(10) shorelines and provided further cleansing action And so when
(11) we came back In 91 we had -I guess we pretty much
estimated
(lZ) exactly what they would look like and so we - the shorelines
(13) I felt were In good shape In 91 but stili reqUired a full
(14) season cleanup but with a reduced crew than what we had rn
(15) 90 -In 1990
(16) MR CLOUGH Plaintiffs Exhlblt3925 the 14
(17) September 1990 letter from the admiral to Chugach Alaska
(18) Corporation he gave the testimony about
(19) (Videotape paused)
(ZO) (Videotape Played)
(Zl) Q But when you came to the end of ttte 1991 se!l!son what was
(ZZ) your assessment of what kind of a Cleanup season you had
had?
(23) A Again highly successful We set out to - we accomplished
(Z4) what we set out to do I had hoped that we would be finished
(Z5) but- but we knew we would have to come back in 92 but we
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(1) knew also It would be a short trme because we knew the Winter
(2) action would work on what we accomplished or the condition of
(3) the shorelines that we left them In In 91 and so we knew that
(~) what we would do In 92 would be very minimal and It was
(5) Q Old you expect that the WInter storms from 1991 1992 would
(6) further reduce whatever Oiled remained on the beaches?
(7) A Yes
(8) Q And was that expectation born out by surveys conducted In

(9) spnng 927
(10) A Yes we did another survey In the sprrng of 92
(11) Q And was a work plan drawn up for 19927
(lZ) A Yes It was
(13) Q And how did the scope of the 92 actiVIty compare to the
(14) prevIous year s work?
(15) A Slgnrflcantiy reduced
(16) Q And In terms of number of beaches to be treated how
(17) substantial was the reduction?
(18) A I don t remember the exact numbers but It was
(19) substantial If I had a document in front of me you - It was
(20) substantial Which meant the - the - the manner In which we
(21) planned for the previous seasons and what we - the type of
(ZZ) cleanups that we did on those shorelines that It was rrght It
(23) was proper because you kept on seeing an exponentral
(Z4) Improvement on those shorelines but again the Important - an
(25) Important cleanup method was Mother Nature WIth those storms

Vol 49 -7901
(1) really helped us
(2) Q Now did there come a time In the summer of 1992 when you
(3) concluded that the cleanup aetrvlty should be terminated?
(4) A Yes
(5) Q How did you make that Judgment?
(6) A I made the jUdgment on the fact that we had reached a
(7) point as I said previously that any further cleanup on any of
(8) the shorelrnes would cause more harm than good We had met

the
(9) federal standards and therefore from a federal point of view

(10) that s alii can address the shorelines were deemed to be
(11) clean
(lZ) In addition to that we had worked closely with the State
(13) of Alaska to find out If they had any shorelines that they felt
(14) did not meet the standard There were a few We went and
(15) worked them off and so when we came off the shoreline we
were
(16) all In agreement that the - that the cleanup was complete
(17) both from a federal and a state perspeetrve
(18) Q In coming to the conclusion that the cleanup efforts could
(19) appropriately be terminated did you have the advice of your
(20) sclentrflc adVISOrs at NOAA?
(21) A They were always there I don t remember them saying yes
(ZZ) we recommend you terminate no It was Just conversation like
(231 we re having now We worked closely day In and day out
(24) together and we had meetings throughout the week you know
(25) and you knew when the time came that hey we re for Instance
a
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(1) month In advance well we have about a hundred and two
(2) shorelines to go It looks like we II probably finish on
(3) schedule now
(4) We re knowing that when we finISh that that II be It We
(5) worked to completion In 92 And we knew that we would
(6) complete In 92 basad on the condition of the survey In 92
(7) We knew that We JUst put enough people on the shorelines to
(6) complete I think I directed Exxon to complete by no later
(9) than 15 June I could be wrong on that date and we did But

(10) yet It was something you knew
(11) a So your deCISion came out of a process of ongoing
(12) consultations WIth your adVISOrs?
(13) A And every - and WIth the State of Alaska and With Exxon
(14) That IS correct And with other partles the land managers
(15) that s correct
(16) a Were you satisfied when you determined that clean-up
(17) actlvrtJes could appropriately be terminated that you had met
(18) all reasonable concerns by affected partles?
(19) A Absolutely because I would not have terminated the
(20) operation unless we met all concerns as far as I concerned
(21) Unless It was unreasonable and the State of Alaska nor anyone
(22) else In my mind was unreasonable wrth the exception of
(23) Chenega Village Corporation and I know exactly where they re
(24) coming from They wanted every drop of 011 off the shorelines
(25) and we JUst could not do that
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(1) a Why couldn t you do that?
(2) A It s ImpOSSible It s an ImpOSSibility to remove every -
(3) by every drop I mean every - every stain every - every
(4) little - every little Indication of a petroleum product on all
(5) shorelines It Is something that you JUst can t do It would
(6) take you yean; and years and years enormous amounts of

money
(7) to do for what environmental benefit gam? In my mind very
(6) very Irttle
(9) Those shorelines relatively speaking were - were clean

(10) and WIth time Mother Nature agam would cleanse them over
(11) here We saw no problem With them WIth Wildlife walking the
(12) shoreline Saw no problems wrth picking of any of the bernes
(13) on the shorelines
(14) From our perspective we had a health adVISOry team
(15) comprised of State of Alaska the federal government on the
(16) direction of Dr Nlghswander-I mIspronounced the name I
(17) know I always did mispronounce hiS name I m sorry - but he
(16) and hIS group worked for a couple of years I purposely funded
(19) them to assure that In an effort to alleViate the fears of the
(20) native Alaskans that their shorelines were clean to go and -
(21) and to klll the deer and the bear and eat the bernes there
(22) But the elders In some of the elders mind and maybe all
(23) their minds that they felt that stili It wasn t right to do
(24) that and so therefore the elders Influenced the deCISion the
(25) actions of the remaining people In the community
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(I) a Based on the Input from your SCIentific adVISOrs were you
(2) satisfied that the cleanup had addressed any health concerns
(3) that - that were assOCIated With subSistence liVing on the
(4) part of the nauves?
(5) A As far as I was concerned yes And far as I was
(6) concerned the group that I JUst referred to they confirmed
(7) In my mind our actions
(6) a Old you send Exhibit 45288 to Mr Harrison on June 11
(9) 1992?

(10) A Yes I did
(1 I) a And your signature appean; In the signature block?
(12) A Yes It does
(13) a Wrth thiS letter did you adVise Mr Harnson that In your
(14) view clean up operations should be terminated?
(IS) A Yes I did
(16) a In bringing the clean up operations to a close were you
(17) satisfied wrth - WIth the performance of Exxon that you had
(16) overseen for almost four yean; four summers?
(19) A Yes I was It was - and III add onto that not only yes
(20) but It was totally professional and superb You had
(21) professionals on scene You had operators You dldn t have 
(22) from the State of Alaska POint of vIew there weren t
(23) politiCIans In there there weren t managers In there These
(24) were operators These were people who - who were trained In
(25) speCIfiC areas to do speCIfiC Jobs They knew what they were
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(1) dOing They were very very good at what they did
(2) (VIdeotape paused)
(3) MR CLOUGH Your Honor we 'Ie got about ten minutes
(4) remaining
(5) THE COURT FInish It
(6) MR CLOUGH Okay Joel we don t need to Introduce
(7) thIS next exhibit We can do that with Mr Hamson tomorrow
(6) Just go ahead WIth the video
(9) (Videotape Played)

(10) a As of June of 1982 -1992 when it was determined to cease
(11) clean-up operations were there shorelines which remained
(12) contaminated by 011 spilled by the Exxon Valdez?
(13) A Well it s - your definition of contamination there were
(14) shorelines that had 0,1 stili on them but as I said In my
(15) previous testimony you couldn t remove every bit of all on
(16) those shorelines To the best of our knOWledge there were no
(17) large concentrations of shoreline - of all anywheres on any of
(16) the shorelines In Prince William Sound Kenai Kodiak and the
(19) Katmal areas We took care of that
(20) a So your understanding Is that there did remain 011 on the
(21) surface of some of the shorelines but not In heavy or marked
(22) concentration?
(23) A If there were - 11 there was all remaining on the
(24) shoreline It was extremely light and as far as we were
(25) concerned posed no harm to the pUblic or the environment If
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(1) It did then we would not have released that shoreline We
(2) would have contmued working on It
(3) a And again as of June of 1992 was there all remaining
(4) undemeath the surface of shorelines? For example

undemeath
(5) the surface of beaches on some - In some areas?
(6) AThere was some subsurface all In - In some locations In
(7) Pnnce William Sound yes there was
(8) aAnd-
(9) A But again In our mind It posed no problem If It did we

(10) would have affected the cleanup on It
(11) a In June of 1992 did there remain all WIthIn the waters of
(12) Pnnce William Sound?
(13) A To the best of my knOWledge no There was no leaching
(14) caused by the Exxon Valdez spill
(15) a What do you mean by leaching?
(16) A Oh I meant that the movement of all from a shoreline to
(17) the water That s the only way the all would be on the water
(18) rf there - rf It was - we called It leaching from a
(19) shoreline and we took care of all leaching or migration all

- (20) migration problems before we departed scene Where the
problem
(21) was - never mind
(22) a In your opinion have the areas which were Impacted by oil
(23) from the Exxon Valdez been restored to their pre-spill
(24) condition?
(25) A No they were not
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(1) a And In what ways do they drffer from the pre spill state?
(Z) A Because they are very very close to their pre-spill
(3) condition and the way they differ Is the small amount of all
(4) that remains In very very scattered remote locations
(5) throughout Pnnce William Sound the Kenai Katmal and Kodiak
(6) areas There s very very little all There s trace of 0"

(7) out there now And WIth time Mother Nature as It has done In

(8) other spills It Will be gone
(9) a Are there shoreline segments or areas of - whose phySical

(10) condition has been altered as a result of clean up operations
(11) from their pre-spill state?
(IZ) A They were onglnally altered to affect a cleanup but
(13) restored back to Its anginal condition as best as we possibly
(14) could do and there are photographs on any shorelines that are
(15) In question that we have We have photographs I believe from
(16) JUst about every shoreline we worked
(17) For Instance slgnrflcant - Significant clean-up work
(18) intrusive work was done on Smith Island on - on LaTouche
(19) Island on Knight Island and others like that but yet you go
(ZO) and take a look at them they look like they were before the
(ZI) spill occurred from a contour point of view Not only that
(Z2) but you - you put It back next big storm that comes along and
(23) It s already happened Mother Nature puts It back the way It
(Z4) should be
(Z5) It - by the way those shorelines change In~ winter and~ _

;>.
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(1) In the summer Those storms make It happen In the WInter
(2) they re rather steep the shorelines because of the heavy
(3) heavy surf pounding them and roiling things around big
(4) boulders and all In the summertime less storm action
(5) they re more shallow than in the WIntertime It s a very
(6) interesting phenomena
(7) Where I foresaw problems and that could be for a long
(8) time are the low energy shorelines where you had just a nse
(9) and fall of tied WIth very little mixing action caused by the

(10) waves and we had areas like that In Pnnce William Sound and
(11) elsewhere
(12) a I m not - I m not sure we ve met our minds have met on
(13) thiS question
(14) A You want a number of years?
(15) aYes
(16) A I can t give you a number of years but based on Amoco
(17) CadiZ and based on the Motor Vessel Arrow In a few years
(18) those high energy shorelines and all were cleansed of all The
(19) only place they had problems was In the low energy areas and
It
(20) stili existed In 20 years and 10 years afterwards In those two
(21) cases respectfully
(22) But In most of the area In Pnnce William Sound rf you
(23) want to lock yourself Into that particular area are either
(24) high energy or moderate energy areas I don't foresee a
(25) problem except In a couple Isolated places In -In Pnnce
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(1) Wlillam Sound where you would pOSSibly have a problem and I
(2) think Knight Island 135 B Hthat Is the one that had the
(3) Irttle marsh area In It bog area I should say that one -
(4) that one there would pose a problem but that was under the
(5) auspices of the Chugach - Chugach Corporation and with our
(6) cooperation we brought In a - an expert from France to
(7) propose a course of aCtIon for them In that particular
(8) sensltlve area very sensitive area there In fact It was
(g) cleaned WIth people kneelrng on plywood large slabs of

plywood
(10) so we would Impart very little handprints or footprints onto
(11) the boggy area
(12) That show - that s how careful everybody was And the
(13) cleanup was In that particular area very sensitive area was
(14) affected to the satisfaction of the Chugach Corporation
(15) Doesn t mean It was cleaned to their satisfaction but It meant
(18) that everything that pOSSibly could be done based on national
(17) and InternatIonal experts was done to that particular area
(18) MR CLOUGH That concludes Admiral Clancaglrnl s
(19) testJmony
(20) THE COURT Thanks I II let you go WIthout the usual
(21) speech You know what I II say so I II see you tomorrow at
(22) B 30
(23) (Jury out at 1 37 pm)
(24) MR CLOUGH Your Honor while we re getting the
(25) lights I d Irke to move Into eVIdence defendant s exhibit
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(1) 2324 2325 and 3925 the three documents that the admiral
(2) testIfied to and were put up on the Elmo
(3) MR PETUMENOS Have these been already thrashed out
(4) WIth the master or are these stili objected to? I d like to
(5) reserve until I get a chance to -
(6) THE COURT All right It - okay I m gOing to
(7) recess
(8) MR DIAMOND I have exhibits Do you wantto take
(9) care of that now or later?

(10) THE CLERK Please rise This court stands In

(11) recess
(12) MR OPPENHEIMER Your Honor I m sorry we do have-
(13) we do have matters for tomorrow S witnesses I misunderstood
(14) the Court S statements We have exhibits and pursuing our
(15) practice of heads up we have Pat Carlson exhibits He s
(16) theoretically on tomorrow
(17) THE COURT What do we have to resolve?
(18) MR OPPENHEIMER Well Your Honor we have a series of
(19) exhibits as to which the only conceivable testimony IS expert
(20) testimony He s a non deSignated expert and there S no 1006
(21) backup In any event we have-
(22) THE COURT III see you In chambers Bring the
(23) exhibits
(24) THE CLERK Off record
(25) (Recess at 1 3B pm)

Vol 49 -7911
(1) IN D EX
(2) CONTINUED DIRECT EXAMINATION OF ALBERT

DEKIN 7752
(3) BY MR DIAMOND 7752
(5) CROSS EXAMINATION OF ALBERT DEKIN

7775
(6) BY MR PETUMENOS 7775
(8) REDIRECT EXAMINATION OF ALBERT DEKIN

7833
(9) BY MR DIAMOND 7834

(11) RECROSS EXAMINATION OF ALERT DEKIN
7839
(12) BY PETUMENOS 7839
(14) DIRECT EXAMINATION OF PAUL YOST (Video)
7842
(15) BYVIDEO EXAMINER 7842
(17) CROSS EXAMINATION OF PAUL YOST (VIdeo)
7850
(18) BYVIDEO EXAMINER 7850
(20) DIRECT EXAMINATION OF CLYDE ROBBINS (VIdeo)
7852
(21) BYVIDEO EXAMINER 7852
(23) DIRECT EXAMINATION OF DAVID CIANCAGLINI (Video)
7871
(24) BY VIDEO EXAMINER 7871

Vol 49-7912
(1) STATEOFALASKA)
(2) Reporter s CertJflcate
(3) DISTRICT OF ALASKA)
(6) I Joy S Brauer RPR a Registered ProfeSSional
(7) Reporter and Notary Public
(8) DO HERBY CERTIFY
(9) That the foregOing transCI1pt contains a true and

(10) accurate tranSCrIption of my shorthand notes of all requested
(11) matters held In the foregOing captioned case
(12) Further that the tranSCrIpt was prepared by me
(13) or under my direction
(1') DATED thiS day
(15) of 1994
(21) JOY S BRAUER RPR

Notary Public for Alaska
(22) My CommiSSion Expires 5-10-97
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Look-See Concordance
Report

UNIQUE WORDS 2,928
TOTAL OCCURRENCES
11,578
NOISE WORDS 385
TOTAL WORDS IN FILE
35,714

SINGLE FILE CONCORDANCE

CASE SENSITIVE

NOISE WORD UST(S)
NOISENOI

INCWDES ALL TEXT
OCCURRENCES

IGNORES PURE NUMBERS

WORD RANGES @ BOTTOM
OF PAGE

-$-
$30 [1] 7774 14
$69,000 [1] 7779 13
$96,000 [1] 7779 12

-1-
1003o.A [1]7757 7
1030 [2] 78153,4
1044 [2] 78154,5
11 40 [2] 7852 7, 8
11 53 [2] 7852 8, 9
1257[2] 789112, 13
1366-C [1] 7800 25
13th [1] 781124
14OO55-A [1] 7796 11
140055-8 [1]779612
14055-8 [1] 779611
14055-C [1] 7798 18
149th [1] 785216
15th [6] 7853 21, 788515, 17,
788610,789820,23
16th [3] 7803 25, 7853 22
17th [2] 7853 8 7888 9
1900s [2] 7762 8, 7767 19
19608 [1]7769 23
1989-90 [1]788715
1990/91 [1]789810
1 06 [2] 789113, 14
1 37 [1] 790923
1 38 [1] 791025
1st [1] 7777 20

-2-
23rd [4] 7777 21, 781023,
78133 10
26th [1] 7885 3

-3-
309th [1]7804 2
30th [2) 7855 8, 7871 5

-4-

43rd [1] 78492

-5-
5-10.97 [1] 7912.22
5th [1] 781220

-8-
830 [1) 790922
B 40 (1) 77522

-9-
915 [2] 7775 11, 12
930 (2) 7775 12, 13
9th [1] 7853 17

-A-
AD [1) 7758 11
am [13] 77522, 777511, 12,
13, 78153,4,5,7852 7, 8, 9
Aaron [1] 7820 12
abandoned [1] 7766 23
abide [1] 7800 20
ability (2) 784111, 7880 1
able (19) 7753 11, 7784 17,
77913,779716,25,784512,
7848 21, 7850 13, 7856 7,
785713,786111,7865 25,
7866 1 17, 786724, 7868 22,
78695,789312
aboard (2)7872 1, 7881 6
absence [4] 7774 13,
7776 19, 77924, 7836 20
absent [1] 7811 24
Absolutely [5] 7860 15,
7873 23, 7877 21, 7887 9,
790219
absolutely [6] 77533, 7830 5
78354, 787422,788916,
789414
abstract [1] 777119
abstracted [1] 7803 15
Academy [2) 7852 15
787119
accept [2)783216,78752
access (5) 7763 24, 77IH 23,
7803 16, 7816 17, 7847 7
accommodate [3] 787923,
7882 20, 7884 23
accommodated [1)7893 10
accomplished [5] 7863 20,
7864 1, 789717, 7899 23,
79002
According [1] 776611
according [3J 7758 22
7783 16, 781821
account [5]7768 19, 7788 15,
780811, 7835 21, 7856 11
Accumulated [1]78096
accumulation [1]78096
accuracy (1) 783616
accurate [5] 7829 22,
783612,7848 6, 7850 12,
791210
accurately [1) 7840 11
acronym [1]7879 1
acronyms (1) 7810 12
act [1] 7773 7
acting [1] 7894 12
action [13] 78085, 7837 19,

7838 5,78672, 7872.21, 790610,700914
7877 8,7896 6, 10, 789910, afflnnatlve [1] 7792.6
7900 2, 79084,9, 7909 7 afflnnatlvely [1] 7864 23
actions [3] 789213, 790325, afterwards [1] 790820
7904 7 agencies [5] 7824 23,
actIVe [3] 779510, 7843 9, 786115, 789319 7897 ~

7853 3 Agency [1]7884 12
actIVely [1] 780714 agree [24] 777921, 7783 19,
actIVities [8] 780615 7784 3, 20,7785 14, 7786 23
780716,780920,78176, 7788 4,9,7789 7,77991,
782511, 7835 5 7861 7, 780312, 7804 19, 78082,8,
790217 781116, 7814 18, 781523,
activity [4] 7758 10, 787623, 78185,78235, 15, 782611,
7900 13, 7901 3 78598, 7864 6 788116
acts [2] 7758 20, 777312 agreed [5] 78423, 7848 1,
actual [3) 777711, 78089, 7849 1, 7860 10, 7877 8
78554 agreement [5) 7854 14,
adapting [1] 777616 785919, 787613, 7877 4,
add [1] 7904 19 790116
added [1] 7866 22 agrees [1] 7835 7
adding [1] 7874 16 AHRS [10) 7780 18, 78012,
addition [3]77661, 7843 5, 780224, 780324 78144,
7001 12 78183, 7, 12,21,23
additIOnal [1] 7769 11 aircraft [3] 7872.4, 7892.2, 17
address [2] 7842.20, 7001 10 airplane [2] 7801 22, 7803 8
addressed [2] 7889 13, Alaska [75] 7757 4,77595,
7904 2 7769 3, 7771 16, 7773 4, 20,
ADEC [2]788723,78992 777523,24, 77763,8,14,25,
adequacy [1] 7864 3 7777 24, 77785,6, 7, 10, 16,
adequate [1]7886 6 77792, 7780 5,8, 13,25,
adjacent [2] 7816 19, 78195 779825, 7814 13, 78255,
adjunct [1] 7846 15 7834 8, 7845 16, 18,24,
AdminIStration [1]7873 14 784615,7848 9, 78492,25,
Admiral [52] 7841 17, 7842 6, 7852 19, 7853 9,
10, 12, 13,20, 7843.23, 7854 8, 7868 2, 7873 24,
784511,78461,14,23,24, 78754,78763,11,7878
78472,3,5,6,7848 3, 7879 3, 7,7880 18,25,
7850 12, 7852.3 13,14,15, 78812,21,788214,17,20
19, 7853 15, 19,21, 7855 10 7884 9, 7885 20, 7886 3, 16,
15,786112,7862.3,78702 17,788715 21,23,25,
6,24, 7871 1,2,5,787216, 7888 1,7889 23, 789317,
7875 18, 7883 6, 7896 21, 23, 7897 14, 7899 2,
7885 24,788710,13,7888 5, 17,790113,790213,21,
7,78927,78939,7B95 14, 7903 15,7904 22,
16,7896 20, 7909 18 791221
admiral [9]78461,787019 Alaskan [1] 777316
787117, 7889 9, 78914, Alaskans [2]789714,
78927, 789321, 7899 17, 7903 20
7910 1 albeit [1] 7816 19
Admirals [2] 7895 14, 19 ALBERT [6) 7752.10,
adopt [1] 7894 25 7775 16, 7833 25, 7911 2, 5, 8
adopted [1] 784714 Albert [1]7840 18
advance [1] 7902 1 ALERT [2]7839 23,791111
adverse [1] 7860 21 alignment [1] 778717
adVice [7] 7843 16, 7863 4, 8, alleviate [1] 7003 U}
11,21, 7894 24, 700119 allow [2J 779118, 7866 23
advISe [2J 7873 12, 7904 13 alone [1)781719
advised [1] 788614 altercations [1J 7882 6
advisor [2J 787313, 787612 altered [2J 700710, 12
advISOrs [6]7862.23,25, altematlve [1] 7832 8
7873 11, 790120, 7002 12 amendatlons [1] 7804 7
7904 1 amendment [1]78216
AdVISOry [6J 7879 1,2 12, Amoco [2J 7896 14, 7008 16
7880 8, 788112 amongst [1J 7894 21
advisory [2) 787920, 700314 amount [12J 777117,
adzes [1) 7823 11 777711, 12, 7868.12, 788.
affect [1] 790712 789210, 12, 78932, 7896 B,
affected [16] 7763 13, 7781 2, 17, 7897 19, 70073
780918,20, 78175,7859 7, amounts [2]7866 8,70036
7877 20, 7882 8, 7883 7, 13, analysIS [3] 7782 11,
23, 7884 20, 78974 7902 18, 7823 22, 7863 14

From $30 to analysa.
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Anchorage [3) 777922, 7809 8, 17, 78145,20, 7828 25 7829 2 4 7 available [1) 7791 7
7797 17, 7884 18 781519 781616,78175,19, artifacts [83) 7753 23 7754 5 aViator [2) 7871 25 7872.3
ancient [2] 7776 8, 7830 22 781916,7820 2, 7822 20 775520 24 77569, 20, 21 aware [2] 776619, 782710
animals [2] 7770 11, 777617 782316,7825 2, 7826 13, 7759 10, 15, 18,25, 7760 15 awareness [1] 781521
answer [B] 7792 14, 7793 15, 78303,783211 7834 14, 16 21, 7773 24, 77743

-8-7800 15,7820 23 782517 7835 3, 7838 11, 7839 5 778119 23, 77828 7784 8,
78265 7884 21,788717 787914 10, 13 77854, 77933, 7, 10 backfill [1] 783224
Anticipate [1] 7864 3 archaeologlcally [1] 775221 13 7794 3 77955 11 15,25

backtrack [2] 7876 1
anticipated [1] 7841 21 archaeologist [16] 775715 7800 1, 14 78054,5 9, 789815
anticipation [1] 7896 5 776624, 77674 7774 18, 780624, backup [2] 7758 13, 7910 21
anybody [7] 78162, 7857 15, 778512, 7786 12, 17,21, 78084,7809 7,16 781123, backwards [1] 7869 2
788122, 789215,25, 7789 7, 780316,780523 781325 78142,4,6,78173, Badge [1] 77937
7893 15, 7894 4 7806 22,781415,7835 6, 24,781911,13,21,24, Badger [13] 7793 1 3 8, 9,
anymore [3] 7867 1 7892 9 783615,16 7820 1,5 9,23,7821 2 16, 10, 13 14 16,20,23,24 25,
78954 Archaeologists [1] 778510 7822 4 6, 21, 7823 20 77943
anywhere [1]7829 4 archaeologists [5]775717 78244 9,12 13 17,18,19,

Baffin [4] 777525, 7776 13,
anywheres [1] 7905 17 7825 1, 4 782724 783722 782716 78302 6,8 10,

19,20
apart [1] 7837 24 archaeology [6] 7778 4, 783714 18,21,23,25

bag [2J 782321, 783814
Apparently [2J 7771 9, 781315, 16, 7829 11, 783819,22,783911

bags [1] 775718
778414 7836 13, 7839 9 ascertained [1) 7800 9

balls [2) 7834 22 23
apparently [10J 77555, ArctiC [2J 777525, 7849 2 ashore [1 J 7843 25

bank [2J 7756 3, 7799 24
- 77612,776514,18,7769 13, area [85J 7757 21, 7758 2, 7, aside [1J 77763 Barco [6J 7753 6, 7757 7,

20, 777821 778322, 77601, 7762 11, 7763 10 asking (1) 777118 7761 23, 7769 5, 7771 4,
780S 11,7867 7 776610,776918,777421, aspect [1J 7792 2 778425
appearance [1) 781711 7777 9, 77786 12, 13 aspects (1) 777614

barge [lJ 786523
appearances (1) 786110 77792, 77821,778513, assess [B] 7781 6 78585, 10

barges [lJ 78667
appeared (1 J 7851 6 778921, 77955, 12, 15, 7877 24, 7878 12, 13 23,

bam [lJ 78086
appeanng [1J 78139 7804 11, 16, 7806 9,17, 7890 10

Barrow [10J 7778 14,
appears [5J 779614, 78427, 78077 13 18 780815, assessed (1) 782711

780524, 78061, 78074,
78673 7897 1 7904 11 78101, 781118, 78139, assessing [lJ 789825 78255, 6, 17, 7826 12 21,
application [2] 77662, 781625, assessment [7J 7826 13 7827978688 781811 78194 7822 20, 7858 8 7879 9 7892 22,

base [lJ 78993
applications [1J 7831 5 7827 4 7828 17,21,783124, 7898 15, 7899 3, 22

Based [5) 7863 8,11, 7869 7,
apply [1] 78119 7834 21, 7845 25, 7847 6, 8, assessments [1J 789719 7886 18, 7904 1
appointed [2) 7852 16, 20 7850 11, 7852 18 7853 5 12, assign [lJ 7854 15 based [19J 777424 7785 17,
appraised [lJ 785623 7856 25,7857 25 786010, assigned [3) 7844 3 7853 4, 781812 13,78198, 7852 17,
appreciated [1] 7814 11 7866 12 23 7868 17 7B69 2 785617 787625, 7880 6, 7885 17
approach [3J 782724 7871 23,787211 13 14, assignment [1) 7855 6 7886 10 12 7888 22,7831 17 7863 25 7881 4,7883 5 8 9 10 assigns (1) 7854 16 789614, 789718,789816
appropriate [4J 7826 7, 7884 4 6 7 14 7885 20, assist [1) 7785 12 7902 6, 7908 16, 17, 7909 16
787221 78745 787623 788617, assistant [1]7857 11

baseline PJ 789825
appropriately [2J 7901 19 18, 7893 2, 7908 22, 23, associated [5J 7759 15,

basic [2J 7782 4, 7895 11
790217 7909 3, 8,11,13 17 77811,780516 78308,

Basically [lJ 7846 17
approval [5) 7863 21, areas (31) 7754 8 7778 2, 5, 7904 3 basically (3) 776522,
787523 7890 15, 17, 7891 3 7, 15, 7791 13, 7805 12, 15, association (1) 7788 11 7895 10, 7897 7
approvals (1) 7891 1 782812,7829 12, 7839 7, associations [2J 7782 2

basis [2J 7859 13, 7881 23
approve [2) 7847 19 21 7855 18, 7856 7 17 7857 7, 78383 Bay [54) 7753 15, 7754 14,
approved [6) 7848 3 7850 5 7883 9 7884 2 8 7887 6 assume (2) 7828 9 7838 4 24,25 775621, 77571,3,5,787622 788716 17,78893 789125, 789220,789616, assumed (1) 7843 2 7759 20, 7760 13, 18, 7763 3
approving [2) 7889 12, 7904 25, 7905 19, 7906 5, 22 assumes [1) 778625 6 14, 15, 7772 11, 778119,
789525 79076, 9, 7908 10, 19, 24 assure [2J 7884 24, 7903 19 778318 25 7784 8,11,
ApproXimately [1J 7853 13 aren t [2J 7778 17, 7794 11 Atlantic [1] 7872 2 7789 8, 7796 8, 7797 15
approximately [5J 7778 3, argumentative [1] 7806 19 Atmospheric [1] 7873 14 7798 6 22, 7799 4, 5,
784511, 784612, 15 785315 arguments [1] 7859 19 attachment [1] 7887 14 7801 14, 15, 16, 17, 18,21,
April [13] 7810 13, 16, Ann [3) 777822 23 24 attempts [2] 78162, 783220

78028, 780518, 7808 14,
781324 7845 13 7846 12 arranged [2J 778711,7830 7 attend [1) 78492 15 781321,78142,783518,
785219 785315,785511, arrangement [1 J 7787 16 attending [1] 787118 7836 2 10,25,78374,7,17,
786122, 788713, 789514, arrangements [3J 778715 attention [9] 7788 3, 6, 18,7884 6
17,20 786513 780925, 7810 1, 78124,9, beach [62) 7753 19, 7754 11,
Archaeological [1J 7782 18 arrival [1] 7855 19 7829 18, 78371, 7870 16 7758 6 22, 7763 25 7781 3
archaeological [60] 7752 17 arrived [2J 7853 17, 7855 11 ATTORNEY [1] 7862 14 778213, 778713,77937,12,
23 775318 21,23, 7754 6, amvlng [1J 78164 attractive [1] 777421 13, 14 25, 77955,7, 10, 13,
7755 18 21 23 7756 24 Arrow [1] 7908 17 August [9J 7777 20 7871 4 15,25 7799 5,7801 14,18,
7759 24 7760 4, 7764 25 Art (1] 7779 23 7873 4, 18 7885 4, 7887 14

780424 25,78056,8 10,77733 17 21 77745, 15, article [B] 7820 10 7822 5 789820 23 78113 22, 78163 18
77765,24, 7777 19, 23, 25, 7828 4, 9 7840 17, 19, auspices [1] 7909 5 7817 13 78184 8 21,

/ 7778 5 7781 24, 7782 18, 78411 authorities [1) 7858 2 7819 4, 7829 6,
77833 13 778722 77935 articles [1] 7828 6 authority [4] 7831 12, 7830 8, 7831 21, 7832 25
7798 9 23 7799 22 ArtIfact [1] 781122 7853 11'1785712, 7882 10 78331,3,6 7,11 784822
7800 18 7805 24 7806 23, artIfact [10] 7783 15, 7784 15 authorIZed [1] 7838 22 785024,78516 16,785818
7807 8 15 24 7808 4, 7800 4 12,16 781125, automatic [1]78566

Anchorage to beach
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7859 8 7860 24, 25, 7864 3,
14,7866 8, 11, 786813,
7882 3, 11, 24, 7898 7
beaches (14] 783721,
7844 20,784911,7850 21,
7856 2, 7, 24, 7867 11,
7874 6, 7898 9, 7899 4,
7900 6, 16, 7906 5
bear [1] 700321
Beaufort (1] 7780 5
beg [1J 7821 25
begins [1J 7822 7
behind [1J 7788 25
beheve [41J 775714 20
776517, 777022,777825,
778613,16,7700 7, 8,
779122, 7793 15, 7799 11,
780124,7804 14,25,
7808 16, 7810 12, 7812 13,
21, 78171,21, 78181,
782521,782619,7832 3,
7833 13, 7835 8, 7840 11,
78411, 7848 17,
7849 10 7853 22, 7858 9,
7873 20 7874 1, 7883 12
7887 7 7897 16, 7898 19
790715
believed [1J 7838 23
believes [1J 779222
benefit [2] 7895 7, 7003 7
bent [1J 7869 2
Berlin [2J 7767 7, 11
berrIeS [2] 7003 12 21
Betz [1] 7820 11
bible [1J 7854 4
bicycle [1] 7806 18
biggest [1J 777618
blo [1J 7843 5
biologISt [2J 7861 9, 786718
biologists [1J 78784
bloremechatlon [5J 7861 7,
786614,16,20,787321,24
bit [13) 77529 7760 5,
77683 14, 777811, 781923,
783720, 7838 6, 7856 4,
7865 3 7873 6, 7884 5,
700515
black [1]779923
blast [1] 786710
block [2J 7897 1, 7004 11
blown [1J 7796 9
bluff [1J 78139
board [1] 7771 10
boat [3] 7778 22, 7780 2, 12
bog [1] 70093
boggy [1] 7009 11
bOilers [2J 7851 22, 7866 7
bona [1] 7752 15
bone [1J 7756 ()
boom [1] 7866 1
boom-like [1J 786520
boots [1J 785721
border [1] 7824 14
borders [1] 7850 1
born [1] 7900 8
borrow (2) 77(}7 5, 7825 5
boss [1] 7849 1
boulders [3J 7804 24, 7893 6,
79084
bound [2J 77749,782820
Boy [1J 7780 3

STATE TRIAL TRANSCRIPT
boy [1] 7828 19
BRAUER [1J 7912.21
break [12J 7756 13, 77755,
7812.1,781425, 784118,
7852 4, 7862.3, 786722,
787013,21,78917,9
breaking [1J 7771 5
breaks [1J 786720
bnef [3J 7763 4, 7862.3,
788321
briefly [1] 7772 21
bnnglng [1J 7004 16
broad [1J 7825 10
broadly [1J 780715
broke [3J 7752.13, 7835 18,
7850 11
broken [2J 77679,781122
brown [3] 7758 1, 17, 779116
bUilding (3) 776622, 7768 14,
15
built [4J 775523,24, 7762.15
776325
bumped [1J 7838 7
bunch [3] 777522, 78164,
78846
bureaucrat [1J 7857 18
bureaucratic (1) 7856 15
bureaucrats [1J 785718
bush [1J 77561
bUSiness (4) 7822 3, 7840 14,
7842 20, 7868 7
by-product [1J 7762.22

-c-
C-130 [1J 77808
C-h-e-n-e-g-a [1 J 7874 22
C-I-a-n-c-a-g-I-I-n-I [1)
787113
cabin (2) 78099 18
CadIZ [3) 7850 6, 7896 14
700817
Call [1] 7752 4
call [8] 776711, 7800 5,
7812 8 7820 9, 7821 2,
784115, 78787,7884 20
calls [1) 78183
capability [1) 7869 23
capacity [1J 7871 6
captioned [1] 7912 11
carbon [4) 7759 11, 13,
778824, 7789 12
care [9] 77552, 7764 8,
7838 15, 7841 6, 7880 14,
78826 790519, 790619
79109
cared [2J 7768 11, 12
career [3J 78061, 787118,24
careful (12] 7784 8, 77992,8,
78029 78031,7804 11,
780610, 781111, 13,
7829 12, 7009 12
carefully [4] 7769 17,
7779 19 7784 12, 7804 17
Carlson [1] 7910 15
case [19J 7753 13 7761 1,
7771 25, 7772 20, 7781 5, 22,
7786 5,20,779210,780124,
7809 1 7817 1, 7818 11,
7824 16 7829 13 7833 15,
7843 21, 785616, 7912 11
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cases [9J 7753 25,7754 3 4, choose [1J 783116
776722,7782.14,7839 1 Chns [1J 7820 11
78691, 7888 16, 700821 chronology [1J 7822 14
cataclysmic [1J 7824 17 Chugach [19J 7753 1,
categones [3J 775417,18, 776125,7762.1,7769 3,
781324 7771 15, 7786 12, 15, 17,
categonze [1J 7753 11 7809 5,7834 8,78765,
category [7J 7753 5 7, 787814, 7896 21,23,
7754 22, 23, 7755 13, 14, 7899 17, 7909 5, 14
7762 14 churned [2J 7761 5, 7770 11
caused [2J 7906 14, 70089 Clancagllnl [12J 7846 24,
cautIOn [1J 7805 19 78472,5,78706,24, 78711,
cave [10J 7768.23, 7769 9,10, 2,5,11,788713,789514,
21,22, 7770 1,9, 12, 7773 10 7909 18
cease [1J 790510 circumstance [2J 78254,
center [2J 784416,784517 78959
centimeters [1J 781222 circumstances [10J 78083,
central [1J 78552 5,7838 17,23 24,7848 8,13,
century [1J 7762 20 14, 18, 7850 15
CERTIFY [1J 79128 cited [1J 7822.21
cetera [1J 7892 18 citIZen [1J 7849 7
chain [5J 7844 11, 7846 5, citIZens [1J 7884 9
78475,785017,787910, claim [4J 775619,7757 9,
78813 77736,781120
chambered [1J 7789 17 claimed [3]77721, 77814,
chambers [1J 791022 78167
chance [3J 7819 7, 7861 25, claiming [3J 7771 6 16,
79105 77ro 12
change [5]7758 11, 779719, claims (8) 7753 9,7772.7,12,
77981,7843 5,700725 13,15,19,7835 21
changed [8J 776720, clandestlned [1J 7770 14
780125, 7802.11, 7873 19 classified [1J 7753 5
7880 6,7885 20,7886 9 19 clean [30J 78126, 781719
changes [3J 784225, 7851 6, 7856 1, 7861 4
784714, 78987 7862 13, 78745,9, 18,
changing [3J 775222 78755, 16 7878 10, 788G
775724,7835 21 788120,22, 7882 4,15,
character [3J 7763 14, 7884 1, 78931, 7894 25,
777323 77744 78956,7896 7,700111
characterIStiC [1 J 78278 7003 9, 20
charactenzatlon [1J 781810 clean-up [21J 777024,
charcoal [2J 7756 12, 7830 13 7806 11, 7812.5, 78134
charge (15) 7843 15, 19, 7835 5,7846 22,7864 4,
7844 3,4 7846 3,5,14, 786818,787521,22,
7854 5,17,21,78551,5, 787619, 7886 2,789219,
786120,787218, 7880 23, 789323,7902.16, 7004 14,
78928 16, 7905 11, 790710, 17
charged [1J 7861 14 cleaned [14J 7804 17, 78166,
Charles [2) 7820 11, 16 781713, 16, 17, 782321,
Charlie [1J 7869 14 785116, 7857 4, 786811,
chart [12J 777115,7772 4,6, 787418,78811,7882 24,
10,14,779614, 78016, 70099,15
780822,23,24, 78092, cleaning (13) 781211,
78107 781712,7844 20,784911,
charts [3J 7771 5,779616, 7850 25,78513,15,22,
78109 786020 78679 7868 10
check [3J 7788 2,7802.24, 78742,78929
7877 3 cleanliness [2J 78742,25
checkbook [1]7862 9 cleanse [1J 700310
chemical [1J 7759 12 cleansed [2J 7892 12,
Chenega [21J 7754 23, 25, 700818
7755 5, 7757 8 9, 7761 25, cleansing [4) 7896 8, 10, 15,
7764 10 12, 13, 17, 776521, 7899 10
7766 19, 777021, 7772 7, Cleanup [1J 7858 13
77739, 787420 21,78765 cleanup [90]778311,
787814, 7888 2,700223 7804 10, 12, 15,22,7805
chief [3J 787115 7872 12, 780611, 15, 7809 18,20,
7888 5 78112,6,18,20,781613,18
children [1]777520 78176,78182, 781(} 10,
choice [1J 7806 2 7838 20, 7843 24, 784711,
choices [1J 781718 15 7848 22 784913,21,

From beaches to cleanup
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7850 5 7852 20, 7854 6
78554, 78568 19,785925
7861 6,7862 9,7864 15 25,
7865 1, 12 7868 22, 24, 25,
7869 9, 25, 7871 6, 7872 18,
19,78739,22, 7875 19, 20,
7877 23, 7878 8 7879 18, 25
78804,13,16,18,22
7881 24, 7883 7 7890 8
78923, 21,7894 10, 17 19,
7895 10, 12 78978,9,12,19,
78983, 7899 4, 6, 14, 22,
7900 25, 79013,7,16,18,
7904 2 7906 10, 7907 12,
790913
cleanups [2) 7878 6, 7900 22
clear [4) 77553 7757 19
78554, 786119
CLERK [11)7752 3 77758
14, 7815 1, 6, 78525, 10,
7891 10, 15, 7910 10,24

- cliff [1) 786522
cliffs [1] 7893 6
clips [1) 7883 19
closer [1) 7762 5
clOSing [1] 78086
CLOUGH [15) 7841 24,
78522,12,78702 10,17,23,
7889 7, 7891 3, 17, 7899 16,
7905 3 6 7909 18, 24
clue [6) 77874, 77889 13
21 7789 12 7790 16
clues [2J 7777 16 7788 1
Clyde (5) 7846 1, 4, 7852 13
7853 1 7863 14
CMTs [3] 7798 8 7809 9,
78174
Coast (44) 7777 4 7805 16
7829 14 784116, 784214,
22 7843 1, 10 13, 14, 7844 9
7846 21, 784712, 17,
7852 15 16 7853 3, 785623
7863 14, 7871 16, 17, 18,25,
78723,5 787523,78761,
11, 78782 78793, 78BO 17,
7881 1,2, 7882 18
78886,9 7889 24 7890 2 3,
7893 17 24 7895 2, 3
coast (4) 7754 1, 77BO 13,
7822 12 785521
Coastal [1) 7778 5
coastal (5) 777624 TT77 23
77782 7 10
coastal/zed (1) 777616
coauthored [1) 78287
cobble (2) 7851 1 17
cobbles (2) 7758 7 7804 23
collapsed [1] 7809 9
collect (4) 7769 23, 7782 10
7838 12, 7858 23
collected [B) 7782 15, 7800 1,
78173 78308,786812
788812
Collection [1) 782322
collection (3) 77678 7810 7,
782716

I collections [4)7782 15,
7830 6 9, 7839 18
college (1) 777520
color [3] 7788 16 7789 11
779113

cleanups to coordinator

combinatIon (2) 7861 6
coming [13) 7769 18,
780511, 780710, 18,
784120 786515,78807,
788623,7890 10, 78981,9,
790118 790224
command [B}7844 11,
7846 6, 78475 7850 17,
78538 7857 5 787115
78735
commandant (12) 7842 14
22, 7843 1, 13, 7853 19,
7884 17, 7888 4,5,8,19,20
commander [14) 784525,
784625,78476,9 785216,
18 78535, 12, 7854 10, 11,
19 7872 11 12, 78889
commanders [1] 7854 16
commandrng [1) 784314
comment (1)7869 23
comments [1) 7888 22
Commission (1) 791222
commit [1)783221
commitment [B) 7862 12,
7864 8,11,786511 786824
7889 14, 17, 7890 12
commitments [1] 78983
committed [3) 7862 15,20,
78909
Committee [2) 785814,
7884 12
committee [5} 7843 16 20
7850 23,78571,7884 19
committees [7] 7856 14 17
25, 7858 16, 7883 22, 7884 1
16
common [5) 7761 17
7762 19 7771 17, 782723
784725
communications (1) 787116
communities [9) 7883 8 20
22 25 7884 19 7893 20,
78974,15
community [1] 790325
compact [1] 7756 11
Company [1) 7843 25
company [1) 785622
comparable (1) 777613
compare (2) 7899 3, 7900 13
compared (2) 7898 14, 16
comparison [1) 78933
competing [1} 78396
complaints [2] 7859 13, 14
complete [e) 7814 16
785918 790116 79026 8
completed [2} 787925
78928
completely [2} 7851 7
7890 13
completion (3) 7843 6
784921, 79025
complex (3) 7763 6 7795 22,
782313
Complicated (1)7789 16
complicated [3} 7760 5
781721, 7869 17
comply [1) 7890 23
component [1] 7780 19
composed [1}7799 23
comprised (5) 7877 25
78792, 7880 17, 788412

790315
compromise (1) 787423
compromised (1) 78757
conceIVable [4} 7754 10,
775825, 7834 18,791019
conceIVably [3] 7754 8,
7882 25 7892 25
concentration (1) 7905 22
concentratIons [1]7905 17
concept [1] 7790 22
concern [5]7811 7, 78135
781517,782422,7839 3
concerned [10] 7806 12,
78133, 7819 14, 785615
787915, 7882.22, 790220,
7904 5 6, 7905 25
concernrng [2] 7772 24,
786919
concerns [10] 780710,
780814, 781715, 7840 22
7883 13, 15, 78892, 7902 18,
20,79042
conclude [2} 776520 7841 1
concluded [5] 7818 20
78198 7852 1, 7870 1,
79013
concludes (3) 7852 2,
7870 2, 7909 18
conclusion [e] 7795 25,
781812,7863 8, 7871 6
78918 790118
conclusions (2) 7771 20
779719
concrete [1] 786521
condition [9] 7788 7,
7898 16 7899 8 7900 2,
7902 6 7906 24, 79073, 10
13
conditions [11] 7810 14, 17,
781710,7857 23, 78607,
7869 14 7886 22 7890 17
21, 7891 1, 7899 9
conducted [B] 776612,
7804 21, 782511, 78273,4,
7898 14 17, 7900 8
Conference [1] 7849 2
conference [2] 78495, 19
confirm [1] 7784 7
confirmed [1] 7904 6
conflict [1] 788110
confronted [1] 7892 16
confuse [1] 7821 3
confused [5} 7793 9
779716 78018, 78034
78952
confuses [1] 78027
confusing [5] 7799 3 7802 6
14,15 21
confusion (1) 7797 12
Congress (4) 785020,
7851 5, 12, 13
congress (1)78486
conjunction (3) 7787 18
7810 11, 7821 5
connected (1) 7756 7
connection (1) 7849 7
connects (1) 779322
connotation (1) 7876 17
consensus (2) 7854 13,
787713
consensused (1) 7859 22

conSIder (3) 7879 19
7884 13 789225
conSideration [1J 78873
conSidered [4] 78455
7857 22, 7862 5, 7886 2
conSIdering (3)7848 8 11,
17
consistency (1) 781023
consistently (1) 7890 25
consists (2)7763 6 78193
consolidated (1) 7771 10
constitutes [1]782323
constraints [1) 7796 5
constructed (2) 7754 19,
776118
construction [B] 7805 16
78077,18 23,78258 19
782614 7866 10
consultations (1) 7902 12
contact (5) 7754 20, 7762 12
78472,3 786118
contain [2] 7773 25, 7792 11
containing (2) 7760 16 21
contarns (2) 7799 24 7912 9
contamrnated (1) 7905 12
contaminatIon (1) 7905 13
contend (1) 7781 22
content [3] 7774 19, 778824
7789 12
contestrng (2) 7839 25,
78406
context (13) 7754 6 7764 24,
7781 24 7782 6 19 7B0715
7819 16 7820 2 78232
78272 7830 22 7840 10
78424
contingency [B] 7854 2, 12,
13 20 786113 20
continue (2) 7804 22 788019
CONTINUED [2] 7752 10
79112
continued (3) 7833 5 7871 5
79062
contrnuous (1) 7833 15
contour (1) 790721
contrast (1) 7780 24
contnbuted (2) 7822.11, 13
control (4) 781613 7831 12
7854 6,787116
controlled [1] 7831 25
controversies [1]788220
controversy [2] 7874 12,
788219
conversation (1) 7901 22
convinced [2]7863 12,
78689
cooperation [1] 7909 6
coordInating (1) 786114
coordination [2}7844 17
7869 22
Coordinator [20]784318,
7845 20 7848 20, 7852 20,
785316 23,25 7854 3 18,
78557 785712,7871 3,
787223 787317 787411,
7875 25, 7883 24 7886 4,
78875 789310
coordinator (5) 7846 4,
7854 11, 785619, 787712,
788124
coordrnators [2] 7843 15,



7854 16
COpl8S [2)788721, 78884
copy [7J 7783 21,22, 7784 5,
6 7821 24, 7835 14 7888 8
Cordova (1] 7883 11
Corexrt [2J 78689, 10
comer [1)7803 24
comers [1)77872
corporate [1) 78496
CorporatIOn [14) 777116,
7772 7, 7773 15, 787421, 22,
78765,6,7888 2 7896 21,
23, 7899 18, 7902 23 7909 5,
14
COrpOratiOns [2) 7840 15,
78416
corrected [2) 7795 24
correctly [6) 7762 14
778022,7884 11, 789123
7896 8, 7898 14
cost [2) 7781 5, 7
costs [2) 7781 4, 7833 18
Counsel [5)7783 21,
780111, 780821, 782523
783920
counsel [1B) 778220,
779610,77983 25, 77999
780120,25,780217,
780922,78168,781825,
782022, 783212 7840 14
784123,787317, 788920
789119
counterproposals [1)
784724
country [2) 7767 3 5
couple [6] 7790 to, 779720,
78673,787017,790318,
790825
course [14] 77655, 7783 11,
780723 7813 16, 78328
7838 19 785714, 7862 16
7869 18 78704, 7871 24
7877 8 78871, 79097
COURT [19] 77526, 77757,
7802 18, 7806 20, 781423,
784112,19, 78524,78709,
11, 15,22 78919 19, 79055,
790920 79106 17 22
Court [3) 77524, 7891 17,
791014
court [11)77758,14
7802 15 7808 13, 7815 1, 6
78525 10, 7891 10 15,
791010
Cove [27] 7752 14, 7753 14,
7754 13 7755 14 7756 21,
7757 6 8 12,13,21 24,
7759 1 23 7793 1, 3 7, 8 9
10 13 14 16 20 23,24,25
77943
cove [2) 775720 7758 6
cover [4] 7768 10, 13,
781511 78253
coverages [1) 78676
covered [2) 7851 8, 786623
crack [7J 7788 8 10,11
7790 9 7799 24, 7823 11
78302
Crafton [7] 77556 7764 10
776822 77692, 777021,24,
77739
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craftsman [2) 7849 14, 16
CRE [1) 78109
creating [1) 77748
Creosote [1) 7762 19
crew [4) 7812 13 78134,
78596 789914
cnme [1) 7806 17
cnmlnology [1)7806 5
crrterla [1) 78754
crrtlcal [1) 778721
crrtlclZlng [1) 78162
CROSS [3) 7775 16, 7850 18
79115
CRP [1) 7820 15
crush [1) 77756
Cultural [14) 776719, 77794,
7782 25, 7783 1, 10,24,
7804 7, 7806 10 13, 7810 9,
78125,8,7838 21,7839 13
cultural [14) 7766 25,
7768 17, 7773 16, 77765
7779 6, 7783 15, 7788 20,
77892, 779210 7804 20
78071, 781714, 7829 10, 11
culturally [1) 7799 25
culture [1) 77532
cultures [1) 7778 15
cumbersome [1)7894 8
cumulative [1) 789713
curate [1J 7838 12
curated [1) 782321
curatlon [2) 7827 17 7830 7
curIOus [1) 7786 2
current [4) 78172 784220
787114, 15
currently [3] 7843 9, 11
78532
cushey [1] 785719
cut [5] 779923, 7830 21,
78418, 78875, 789216
cuts [2) 7756 3, 7842.1
cutting [1] 78425
cycle [1) 7832 21

-0-
D C [2) 7842 21 7843 4
D10030-8 [1)7768 25
DA [1]78061
damage [B] 7771 16 77752
7779 12, 7781 6, 7831 9,
7832 6 7849 20, 25
damaged [1}7770 7
damages [6] 7756 19 7771 6
17 77721 77736 781120
dangerous [1] 7893 21
data [B] 7822 11, 78232 15
22 783123 7885 18,
788612,13
database [1]782510
date [17) 7759 19, 7762 8
7765 6, 19, 7784 11, 7803 23
78172 785924 7860 9, 10
12 13, 788525 78876,7
79029
DATED [1] 7912 14
dated [4] 788713, 789514,
17, 789621
dates (5) 7759 13 77657, 16,
7803 24 7886 1
dating [1] 7759 11
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David [2] 78711, 11 density [1) 78233
day [10] 7843 2 7850 25 departed [1)7906 20
7853 22, 7855 9, 7870 7, Department [3) 7853 4
787423, 7880 24, 790123, 78766,7
791214 depended [1] 777610
days [11] 7777 9,17, 783724, depending [2]7804 5
78428,7844 4, 7845 21, 7856 25
7846 8,10, 785622 786123, depicted [1)7783 19
7866 25 deposrt [3] 7760 21, 7800 8,
deal [8)780223,781914, 18
7838 1, 7843 25 78576, deposrted [5) 7754 5 9
78738,7885 7,789615 7838 10, 7851 20,789213
dealing [5] 777620 779511, deposrtlOn [15) 78027, 13,
780316,782810, 787321 22,782523,7832.21,
dealt [1) 78459 784116, 78429, 12, 78522,
debate [1} 78744 13, 78703,4, 5, 7871 1
debns [2} 7764 23, 7804 22 deposrtlons (1) 7841 25
DEC [1} 7856 23 deposits [41) 7753 16, 18,21,
decade [1} 7774 14 7754 19, 775510, 18, 7756 4
December [2}7852 14 17,24,775725,7758 3, 9 15
7871 2 18,77591,9,13,24, 7760 7
deCide [5}776816 780811, 9,16,77619,10,7764 25
78266, 7, 787820 7769 10, 7770 10 15 7789 2
deCided [4} 7860 8, 78874, 5 7793 5, 7798 10, 23, 7809 8
7894 20 17, 19, 78145,20, 78174,
deCISIOn [26) 7857 22, 5, 7835 4
785916,22 7860 11 depressIOn (4) 7788 17, 24,
787614,18,7877 3,7, 15 20 7794 16, 779924
787910,22,7880 2, 3,11,12, depressions [7J 778723
7881 8, 17, 18,21, 78823, 5, 7789 18, 7790 7, 7791 10,20,
23,788711 790211, 790324 7792.23,77945
decisions [12]7803 19 deputy [1}7857 9
7843 17,20, 78555, 7857 14, denved [1} 782119
16,25 78583,24 78769, deSCribe [6]778511,
7877 13 78828 7800 13, 78071 7812.21
decoratIVe (2) 7800 3, 4 7818 7, 7851 11
deed [1) 7832 4 deSCribed [B} 7764 5, 7778 2
deemed (1)790110 11, 778924, 781324,
deep (3) 7770 15 781222 784516, 7854 10, 78822
7856 12 deSCription [5) 7763 4,
deer [1} 790321 777119,23,780910,781411
defacement [1) 77684 deSCriptor (1) 777121
defaCing [1}776714 design [4}7826 24,78275
Defendant [1) 7891 3 78281,2
defendant [1}7909 25 designated [3} 7885 25
Defendants [4) 78423, 791020
7870 3, 24, 7889 8 designation (2) 7818 3, 7
defense (1) 78704 designed [4} 782512,
definrtely [1} 777520 7863 24,25, 786521
definrtlOn (5) 778118 desire [1} 7882 16
7785 8 78052, 78745, deSired [2)7877 8,788122
790513 Despite (1) 77558
degree [14} 7790 24, 77912, despite (2)7755 9,7756 22
786811, 787425, 78752, destroying [1) 776812
788814,7894 8,78955, detail [1}7796 7
7896 10, 17, 789722 24 25, detailed [1} 7889 13
78997 details [1} 7832 15
DEKIN [8) 7752 10, 777516, detectable [2)775511,
7833 25 7839 23 7911 2, 5 7759 3
8,11 determinatiOns [1]7856 18
Dekln [11} 77528,13, 77577, determine [12)778415
777518,779612, 7803 13, 7786 21, 779118,7806 22,
780720, 781510, 7818 16, 24, 780725, 781413, 78252,
7825 23, 7840 19 7826 17, 7856 7, 7875 4, 5
DeLaguna [2}7782 9 78242 determined [5}7878 13,
delayed [2} 781712 7819 10 7898 12, 13 7902 16 79<.
delegated [1] 78583 determining [3) 7785 13
deliberate [1)786622 782722,7858 17
delivery [1} 786522 develop [2} 787712,7880 13
demonstrate [1] 77751 developed (1] 7844 20
dense [1) 775821 development [1) 784718

From copies to development
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-E-
early [4J 7762 8, 19, 7806 1,
78112
eamng [1]7800 5
earthquake [4] 77583, 11
12,782413
easily [3] 775613, 7769 19,
779023
eastern [1 J 7775 25
eat [2] 786621, 790321
eating [1J 78335
ecologIcal [2] 784920, 25
ecology [2J 78569 786817
edge [4J 7769 17, 19, 77956
783021
edges [1J 780713
effect [4] 786717,20,22,
78999
effected [2] 7831 24 7872 19
effectIVe [6] 7843 19, 7861 5,
786524 78674 6,786810
effectIVely [1] 7850 14
effects [6] 7764 4, 7806 11,
7825 7, 18, 7856 8, 9
effort (7J 7850 14, 7851 21
7864 4, 7879 23 7882 18,
78872, 7903 19
efforts [3] 7864 4, 789713
790118
Egypt [1]78204
eIght (7J 7753 7, 77552, 9,
776113,7764 8,78517,
78723
elaboration [1] 7863 25
elbow [1]779424
elders (3) 790322,24
electronic [1] 7769 6
element [1] 7816 16
eliminated [1]786710
Elmo [3] 7833 24, 7870 20,
79102
elsewhere (2) 777321,
790811
embedded [2) 775621 22
emphasis (1) 782521
emplncel [3] 777425 7803 1,
18
employed (4) 778613,
7853 2, 3, 7865 16
employ~ [1] 7770 19
employment [2] 7842 25,

devices [1] 786522
dIagram [2] 7755 16, 17
DIAMOND [46]77525,7 11
7775 3 7782 22, 7783 4, 6
20 7796 23 7797 1 4 6
77984, 78016,8 11, 14, 17
780216,780619, 780823
25,7809 23 78104,781225,
781311, 78169, 782123,
782524, 7826 1, 6, 783324,
7834 1, 7835 14
17,78379 13,7839 19,22,
78413,15,787013,7891 6,
79108,79113 9
Diamond [2]7798 17,
784124
dictator [1]785616
dictionary [1] 781922
die [1] 7862 4
dIffer [2]79071, 3
dIfference [9] 777618

- 7789 6 7790 11 7836 15,
7863 16, 7875 15 7877 5,
788020,24
dIfferences [3] 7790 9,
78457,788110
dIfferently [3] 7789 13,
784810 784923
dIfficult [8] 7759 18 778720
781523 7816 1, 13, 19
7865 7, 7869 13
diffICUlty [1] 777821
dig [4] 77706, 781220,
781420 782723
diggers [1] 7770 14

\ digging (7J 7770 1, 11,
7807 14 7814 14 782722
7840 7 7851 16
dImenSIons [1] 7836 17
DIRECT [3] 7752 10 79112
14
direct [10] 7785 17 77862
781410, 7844 17 7846 5 15
7847 2 7 7849 1 7861 18
dIrected (3) 782115
7845 25 7902 8
dIrecting [1) 788125
directIon [4) 7792.2, 78336,
7903 16, 7912 13
dIrective [1J 782114
dIsagree (1) 7792.24
dIsappeared [1) 7867 1
DIsaSSOCiated (2) 7809 16
78172
disassociated (9) 775520,
7800 12, 16, 78097, 781913,
7820 9, 7821 2, 16 7822 3
dIsaster (1) 78502
dIscarded [1) 7832 19
dIscipline [1) 7836 13
disconcerting (1) 78428
discover [1] 78134
discovered [4]780724,
78122 6, 7824 1
dlscu~ [3] 782721,
78456 78914

Idlscusslng [1]78899
Discussion [1J 784123
dISCUSSIon (2) 781720
78749
dIscussions (2) 784724

deVices to event

784825
dISIntegratIon (1) 776622
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dissertation (1) 777525
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drawn [3]78744,8 7900 11
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dropped [4] 7756 14, 77589
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Drs (1) 7800 23
Due [1] 7822 19
due [3] 7774 1, 783719,
7848 22
dug [10] 7755 7, 7759 6,
7760 7, 7770 9, 7789 20,
781219, 782710, 7830 15,
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dutIes [4] 785325,7854 3, 78436
787215,17 encompassed [1] 78538
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DX14054-8 [1]77536 786822 787519,7879 25
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DX14055-C 3 [1]7772 6 12,23, 7899 21
DX14055-C 4 [1] 77719 endanger [1] 786020
DX140552 [1] 7772 10 endless [1] 78512
DX150548 [1J 7763 2 ends [1J 7800 8
DX16144 3 (1) 779825 energy [6J 789616, 79088,
dynamics [1] 7752.22 18 19 24

enforce [1] 781620
engaged [2] 7841 7, 8
England [1]78934
English [1] 7772 10
Enlighten [1] 7830 1
enormous [4] 7892 10, 12,
7896 17, 7903 6
ensure [1]7895 7
entitled [2] 7840 18, 7894 16
entry [1] 78133
entryways [2] 7789 15 16
envIronment [5] 7762 9
777617,784925 78931,
790525
envIronmental [3] 7888 6,
7895 7, 7903 7
EPA [3] 786619, 7869 22,
788725
equipment [8] 7860 17,
7865 19 7866 9, 7867 14, 15,
7869 3,788014, 7894 6
era [2] 776524,778114
erode [1] 7833 5
eroded [2]77956,780713
EroSIon [1]77871
erosion [17} 775322, 7754 1
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78059,780817,782416,
7831 24, 7832.20, 7833 16,
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essentially [2] 781718
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establish (5) 778720,
7788 12, 77989, 7809 17,
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established [4] 7782 3,
778317,780210 787318
establishes [1] 7770 19
establishing [1] 78596
estimated [2] 78194 7899 11
estimation [1] 7859 10
at [1] 7892 18
Ethics [1] 7840 18
ethics (1) 7840 22
evaluation (2) 7759 8 7886 6
evaluative [1] 777120
evening [1] 7752 7
event [5] 7754 8 7766 5,
777017, 782418,791021
eventually [4] 785621,
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eVidence [10]7760 9, 783312 21 faces [3J 7794 10, 7863 2, Field [2] 7803 1, 7836 18
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From Everybody to flood
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habit (1) 7782 12
Haggarty [2) 7820 11, 18
half [3]7753 8 7870 11,

floor [1] 777925
flushing [1] 7804 23
fly [2] 7881 5 6
flying [1] 7872 4
focus [1] 7764 12
fog [1] 788620
folks [2] 7799 22, 7822 5
follow [1] 7862 21
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force [5] 78503, 7864 14, 16,
18,21
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former [1) 784222
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fulfIll [1] 7831 5
fulfilled [1] 7882 11
full [6] 7852 25 7853 22
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fullest [1] 789724
function [1] 776720
functions [1] 7833 19
funded (2) 7866 19, 7903 18
funding [1] 784110
Mure (2) 7767 1, 777221
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gain (3) 7818 11, 78239
79037
gaining (1) 78836
gallons (1)7891 24
Game [2) 785623, 788724
game (2) 7761 7, 7892 3
garage [1] 780618
gathered (1) 7792 6
gauge (1)7861 25
gave [15) 7752 13 77928
78265 783118 20, 784616,
7849 22, 7857 12, 7863 11,
21, 78805, 788721,78888
7890 14, 7899 18
gear (1) 7860 16
geographically [1] 77764
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gets [2] 7756 14, 7829 9
Gilman [1) 7884 8
GIVe (1) 7763 4
give (9) 77976, 7, 7815 14
78169, 7818 19, 7821 23,
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7877 20 7882 11, 7887 8
788810
gIVes (1)7785 16
Giving (1) 78197
giving [1] 7888 11
glad (1) 7798 13
glove (2) 7851 7
goal [4] 7854 18, 785816,
78596 78658
goals [3] 7868 18 20
787712
goes (6) 776617, 776921,
7790 19, 7799 25 7822 19
784210
government [12) 776717,
78314,8 12,7850 15

7854 7, 78755, 788213, 788115
789323,7894 2,7,790315 halfway [1)7870 14
gradual [1] 776622 hand [5) 7767 24 7804 22
graduate [2) 777521, 7857 24, 7863 21, 78786
7871 21 handle (1) 78656
graduated (2)7852 14 handled [1]7806 23
7871 22 handpnnts [1) 7909 10
graffitI (18) 77555 77654,6, hands [1] 78788
13,77661,2,4,8, 12 16,21, hanging [1) 77802
77672 6,8,12,19, 776819 happens [4) 775324,
21 775614, 783718
Graham [3] 7772 15, 77974 happily [1] 7809 1
7801 6 happy [1] 7896 18
granite (1)7800 2 hard (8) 77708,9,13,
grass [1)77893 777110, 7784 20,77996
grassy [1]77949 789318,20
gravel [5) 7760 8, 15 16, 19, harm (8) 7764 19, 77752
7761 4 7790 20, 7835 5 7839 10,
gravelly (1) 7793 21 7895 9, 7901 8, 7905 25
gravels [4) 7754 11 77606 harmed (4) 7761 16 7763 20
776111 781222 7764 7 777425
graves (1) 785610 harmful [1) 777017
gray (1) 779116 harming [1] 776714
Great (1) 77972 Harrison (10) 7844 23,
great [7J 7776 15 781425 78454, 7849 17, 7862 8,
78381,7869 24 788814, 7864 9, 7869 12, 788714
7894 7 7904 8 13, 7905 7
greater [2] 7774 11, 7896 8 hasn t [1]778722
greatest [2)7828 13, 786613 hat (3)776624,25,784917
greatly (1) 777610 haul-out [1] 7792 12
Greenland [1) 77761 haven't [1]77806
grooves [1] 7811 3 HawaII (1) 7852 17
Ground (1) 7800 9 hazardous [1] 786115
ground (2) 7786 7 7850 11 hazards (1) 7866 3
Group [6) 7879 1,2, 12 head [3) 782224 78426,
78808 7881 12 7869 12
group [7J 78588, 7873 11 headquarters [2] 7888 7
787820,788112,788811 789523
790318, 7904 6 heads-up [1] 7910 15
grouping [1] 7763 7 health [2] 7903 14, 7904 2
groups (11)7753 13 hear [2)7783 8,789618
7790 21, 7854 14 7856 1, 12 heard [3) 77899, 7l9O 16
785918 787715 788023 7814 g
78837 7884 g 788719 heaVier (1) 784822
grow [1) 7789 13 heavy [7J 77563 7800 10,
Guard [44) lm 4, 7805 16, 7810 16, 78676, 7905 21,
7829 14, 784117, 784214, 79082,3
23,78432 10 13,14 7844 9, heck (1)785724
7846 21 784712, 17, height [2) 7788 16, 7789 11
785215,17, 78533 785623 held (2)785725,791211
7863 14, 787116, 17 18, 19, helicopter [3] 778523,
25 7872 3 5 7875 24 7790 3 7834 7
78761 11, 78782, 78793, help [6) 7798 11, 14 7801 g,
7880 17, 7881 1, 2 78255, 78668, 7869 24
7882 18, 7888 6, 9, 7869 24, helped (9)7808 18 7830 3,
78902,3, 7693 17,24, 78366, 78375, 7840 1, 5, 7,
7895 2 3 7853 18, 7901 1
guess (3)780719 784814 helpful [1] 7785 12
7899 11 hence [1) 78673
guessing [1] 78653 HERBY (1) 79128
Gulf [7) 77734, 777524, Heritage [3) 77574, 7779 2,
777625 77785, 16, 788520 779825
788616 heritage (2) 7752 18 7774 7
guy [1) 7869 14 hey [2)7894 21, 790125
guys (1) 7881 14 hidden [1) 7819 12

high [18) 775524, 7784 4,21,
77851, 779222,7804 23,
7806 17, 78122,6,786522,
7869 11, 788618 21,22,
789616 790818 24
higher [4] 778824 7877 3,
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7879 9, 7881 3
hlghers [1] 7848 25
highest [1] 788(J 5
highly [2] 7848 21, 789923
hinging [1] 782521
hlStonc [11]775418,
7761 15, 7762 8 7763 8,
7764 23, 776523,77672, 16,
7780 18, 7816 16, 78193
HlStoncal [1] 78797
hIStOrical [4] 775224
788518,788610 12
hlStoncally [1] 7790 19
HIStory [1] 777922
hIStory [9] 7753 1, 776616,
776713, 77765,7780 19,
782313,24,7844 9 7850 3
hit [1] 786024
hold [2] 78269, 7875 12
hole [3] 7787 17, 7788 20,
781420
holes [2] 7755 7, 7770 1
Holmes [2] 7822 22, 7823 1
Homer [5] 7855 18, 7857 6,
7884 3, 4, 8
Honor [14] 7752.5, 7783 4,
784115, 7852.2 12, 78702,
6, 10 78897, 7891 6, 7905 3,
790924, 7910 12, 18
Hope [1] 7778 8
hoped [2] 786721, 7899 24
horse [1] 78087
hoses [2] 78123,6
host [1] 78922
hot (7] 7851 21, 7865 22,
7866 5,8, 11, 7885 7
hour [4] 781423,78709 11,
78917
hours [2] 7803 6, 7859 20
house [11] 7764 18, 7765 2,
9 10,77871,7788 23,
7789 4,5 779924,782513,
782623
houseplt [2] 7786 22, 7840 4
housepits [5]7792.23
77988,7834 10, 19,25
houses (4] 7789 18, 782623,
782789
HAS [1]77798
huge [3] 7776 3, 4, 7
human [4]7752.22, 776712
7823 24 7838 5
hundred [2] 7827 11, 7902 1
hundreds [2]7851 21,
787819
hunting [1] 777617
hurt [2]7834 25, 7868 17
hydrocarbons [2] 7759 9,
7760 11

~~ -1-
I d [9] 7769 16, 7796 7,
7798 13 7825 3, 5, 7889 7
789513,790925,7910 4
I ve [15] 77679, 7773 1,
7774 17, 7778 3, 7780 1,
778721, 7791 3, 7793 19,
781424, 78179, 7818 17,
78499, 785718, 786718
Ice [2]7778 14, 78999

STATE TRIAL TRANSCRIPT
Idea [2] 780722, 7894 21
identification [1] 7759 15
identified [3] 7764 9,
7820 23, 7824 6
II [16] 7752.12, 14, 17, 25,
7771 21, 22, 778118,
779713, 780118, 7802 1, 12,
7805 17, 7809 12, 21,
781624, 78176
III [10] 7752 12, 7753 4,
7761 13 7763 1 7764 8,
7771 21,22, 779713,
780Q 12,21
illicit [1] 77749
Imagination [2] 786915,
789215
imagine [1] 7889 18
Imbedded [1] 785117
Immedl.de [5]7760 14,
7804 25,78052 781517,20
immediately [2] 779723,
780510
impact [2] 7826 14, 15
Impacted [4] 7769 25,
784911,789125,7906 22
Impart [1] 7909 10
Implemented [1] 782120
Imply [1]78376
Importance [6] 7822.6,21,
7823 17, 7824 7, 20, 7836 12
important [40] 7752.17, 1Q,
20, 7753 1, 7756 5, 7761 6, 8
7767 10, 7769 14 77745,22,
7780 18 7787 18, 25, 7788 9
7799 8, 7802 24, 7803.2,
7814 14, 7816 15, 19, 7820 8,
782112,782822 782Q 8, 21,
7832 15, 7836 18, 23, 7839 4,
7840 25,
7855 16, 7858 2, 20, 21,
78727,788312,14,790024
25
Impossibility [2] 7875 8,
70032
ImpOSSible [2]775918,
70032
Impression [1] 7850 16
Improve [1] 789810
Improved [1]785517
improvement [2] 7898 Q,

7900 24
Inadequate [1] 7845 3
Inches [2] 7851 7, 17
inCident [2] 7869 11, 7893 15
inCidentally [1] 7859 3
Include [6]7753 14, 7754 18,
7763 9, 7764 17, 7782 10
Inciuded 12] 77Q21, 78377
Includes [1] 7772 12
Includes [2]777115,785219
Inconsonance [1] 788(J 10
incorporate [1] 7889 1
incolT8ctly [1] 7832.17
increase [3] 77732, 7864 13,
18
Increased [3] 7864 15,21,
7886 24
IncreaSing [1] 7864 14
Incredibly [1] 781523
independent [1] 7831 22
Indicate [6] 7788 20, 7791 22,

9-1-94 VOLUME 49 eu......d..... bylDok-S-(51

78232, 787617, 7885 10, Intent [1] 7861 19
7896 1 IntentIOn [1] 7845 24
indicated [B] 7833 1, intentIOns [2] 7844 24,
785510,78733,25,787711, 788514
7886 9, 7890 20, 7891 21 intents [1] 784520
Inchcatlng [1] 7794 16 Inter-mound [1] 78273
indication (7] 77554, Inter-mounds [1]78271
775916, 77795 778113 interacting [1] 7840 23
7834 18, 7835 4,79034 Interagency [1]7858 13
indicator [1] 7788 14 Interest [4] 7854 14, 7856 1,
Irldlcators [3] 7790 10 12, 13
7830 4 Interested [3] 7774 18,
indigenous 11] 7840 23 7805 22 7806 7
indirectly [1]787711 interesting (7] 7757 24,
indIVidual [5] 7856 2, 77672, 16 7780 11, 7793.8,
7869 15, 7879 11,24 7866 6, 79086
Infer [1] 779511 interests 12]7839 6,7854 7
Inferred [1] 7795 14 InterIOr [2] 7765 2, 9
Influenced [2] 7857 23, international [1] 7909 17
7903 24 Interpret [2] 7789 19, 7838 2
influenCing [1] 78377 interpretation [3]7812.22,
Inform [1] 777420 7822.16 7840 6
Informal [1] 7865 13 Interpretations [1] 783619
information [29] 77732, IntelT8lationshlp [1] 78272
77925,6,11,13, 18, 7800 21, Intertidal [46] 775316,21,
7802.23, 780315, 7804 6, 7754 19,21, 7755 10,
781813, 15, 17,20, 7822.13, 7756 17, 23, 7758.2, 7759 25,
78239, 12, 16 19 7834 12 776118, 7762 15, 7763 7 17,
78361,78424,7858.22, 23, 7764 1, 7, 77811Q, 23,
7859 5, 78796,7883 7, 7804 18, 78097,8, 1Q,
78955 78143,4,6,78173, 781Q 11,
Informed [3] 7883 12, 15, 17 13, 782024, 78212, 16,
Infrastructure [2]7848 23, 7822.3, 7, 12, 14, 782316,
7850 10 78244,9, 15 7837 15, 19,23,
inhabited [1] 785717 783819,7839 10, 14,787
initial [1] 7814 15 Intervene [1] 7832.20
initially [1] 7816 19 Introduce [1] 70056
InjectIOn [1] 7885 7 Introductory [2] 7842 10,
Injury [3] 7755 11, 77594, 787023
776520 Intrusive [1] 790718
Inoovatlon [2] 7866 4, 12 Investigate [1] 7783 13
Inoovatlons [1] 786713 Investigated [9] 7758 13,
InnovatIVe [4] 7865 17, 18 7760 6, 13,23, 7780 21,
7866 10, 16 7783 3, 15, 778721, 779520
Input [12]7858 17, 787610, Investigating [1] 778112
787719, 78794, 19, 788(J 5, investigation [6] 776612,
78827,25,7883 6,788718, 779222,78055,78148,
7888 23, 7904 1 7826 17, 7835 3
Inputs [4] 787625, 7878 17, Investigations [1] 7822.9
7888 12 Investigations [3] 7769 23,
Insert [1] 7800 3 77959 7826 14
Inserted [1] 7800 4 Invite [1] 7768 7
inside [2] 7789 1,4 involve [2] 7790 23,7833 15
Insignificant [1]7779 7 involved [11]780810,
Insofar [1] 7761 5 7816 14, 782423, 784716,
Inspected [1] 7855 11 7850 10, 13,7860 2, 78739,
InstallatiOns [1] 7767 18 787718,22, 7896 2
Instance [4] 7754 4, 7890 22, involves [1] 7781 7
790125, 700717 Involving [1] 77Q715
Instances [4] 77704, Iron [1] 785825
7881 15, 7883 2, 7893 14 ISCC [2] 7858 13, 7859 7
insuffiCient [1] 78148 Island [40] 7754 24, 7755 1,
intact [17]7753 18,7756 24, 6, 77578, 7763 3, 22, 24,
775924,77606,7764 24,25, 7764 10,776823,7769 2,
7782.18,77935,7798 9 777021,24, 77739,7775
7800 17, 78098, 19 78145 7776 13 1Q 20 7777 1, 4
20,78174,7835 3 7785 Q, 19, 7786 4, 77911, L,

Integnty [5] 7765 11, 77671, 7793 1,9, 10,20,24, 78055,
777016,7822 15,7832.5 13 7833 24,7834 2,11,
intensity [1] 78236 787817, 790718,
Intensive [1] 7823 4 19 7909 2

From hlghers to Island
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Island [13) 7786 ~ 7790 13, Kake [12J 7753 14,7754 13, late [1) 7803 6 7808 12 7828 7, 10, 7834 5,
17, 7791 2, 7792 17,23 775514 775620 7757 6,8 LaTouche [1J 790718 7835 8 7836 3 9, 24 78372
7793 15 17 20, 7794 4 5, 12 13,21 24, 7759 1,23 latter [1J 778620 3 7839 25 7840 3
7828 17, 7834 14 KaktovIk [2] 77788 14 laws [1) 7831 5 local [5] 785723, 25
Isolated [2J 7780 24, 7908 25 Katmal [3] 7891 25 7905 19 layers [4) 7754 4 775524 7861 15 7897 14 15
ISSue [14) 78035,780720 79075 7756 12 7770 9 locale [3] 7759 17,7764 3
78176,21, 78236, 7841 5, keep [9] 77571, 7799 9, layman (2) 7849 22, 7854 4 77964
7862 4, 16, 7868 25, 7869 6, 782912,18,21, 785721, leaching [4] 790613, 15 18, locales [2] 7835 24, 7872 6
7874 1, 78753, 10, 7888 15 7883 12, 15, 17 19 located [7J 777323 7804 25,
ISSUes [6J 7810 19, 7848 12, keeping [2J 7835 24, 7836 18 lead [1J 7882 2 7805 7, 78174, 7823 7
78733 6,925 keeps [1J 783616 leaders [1]788325 7829 3, 7830 3
Item [1]7864 2 Kenai [15] 777222, 7773 19 leadership [2] 7854 24, locatIOn [40] 7754 21
rtem [2J 7864 13, 78B9 13 777B 12,782212,78234,25, 7B728 775519,775725,7760 10
rtems [3J 7774 8, 7796 6 7B81 4, 7B83 10, 7884 5 7, leading (1) 7862 14 7780 17, 7784 9 10 13,
78641 14, 788617, 7891 25, learn [2]7774 19 782319 779210, 11, 12, 77936, 14,
Iteration [1] 784723 7905 18 79075 leave [6J 7754 3, 7784 24, 779521, 7799 4,5 7, 78033,
rteratlon (1) 784721 kept (5) 7761 5 779724, 7785 B, 7806 17, 781719, 7804 9 18 7811 6 8, 78134
IVory [1J 777322 786615,788816,7900 23 784616 22, 781715, 7819 19, 24 25,

-J-
key [1] 7804 20 leaves [2J 775610,7854 16 7822 15 7824 19 782821,
kill [1] 7903 21 left-hand [1J 780324 7831 5 7B33 9,

_Jack [5] 7785 24, 7828 7, 9, kinds (3) 7764 1, 7773 24, legacy [1] 7753 2 17,7834 20, 24, 7835 4,

12 7834 5 781324 length (1) 7860 18 7838 10 7839 4 7840 4

James [3) 7820 11 18, kneeling [1 J 7909 9 lengthy [1] 7822 1 locations [13) 7754 12,

78433 Knight [3) 7878 16 790719 lesser [3J 78752 7891 22, 7756 1, 7762 13, 7764 8,

January [1] 78042 79092 78997 7772 22, 7794 2, 7797 14,

Jeff [4] 77535 7763 1 knowing [1) 79024 letter [9J 7859 14 78851 10, 7802 8 7814 6, 7839 17

7764 14, 7765 13 knowledge [7] 777223 7B8713 78914,7896 21, 7857 10, 7906 6 79074

Jeopardized [1] 776114 778516 781218,782510 789710 7899 17, 7904 13 lock [1] 7908 23

jet [1J 7791 4 789B 24, 790516, 7906 13 letters [1J 78973 locus (2) 7814 3

jewelry (1) 7800 6 Kodiak [11J 782818 785518 level [BJ 7757 25 775B 4 logistical [1] 7833 1B

job (16) 7B07 14 7829 16 7B576 7878 14, 7881 4 7764 16, 780223 780314, logistics (3) 781524,

7831 15, 784910, 17 18, 78839,7884 15, 788617, 7834 21, 7855 23, 7868 23 7848 18, 7892 18

7851 2, 785323, 7857 21 7891 25, 7905 18 7907 5 levels [5) 7754 2 77562, logs [1) 7763 17

786712, 7869 13, 16, Kroll (1) 7820 12 779522 long-tem [1J 7832 22
,
\ 788211, 789222, 7894 1,3 lick [2J 7756 16 Looks (1) 7785 22
) jobs [1J 7904 25 -L- lifted (1) 78084 looks (4) 778621 779615

Joel [2]7842 14, 79056 labret [1] 7800 2
Light (1) 7810 22 780319, 7002 2

Johnson (11) 775714, lacks (1) 7791 17 light (5) 775824, 781025 lose [1J 783112

7770 22 7772 23 7786 6, 17 laid (2) 77874, 8
7828 20, 7834 22 7905 24 losing (1) 7765 11

778814, 7790 5,7800 23, lamp [13J 7753 15 7754 14 Lightly (1) 7760 2 loss [1] 77684

7802 7, 13, 7804 21 775621, 7757 5, 775921, lightly [1J 7810 14 lost (3) 7767 23, 7769 13

Joint [1J 78888 7760 13, 18, 78122, 6, 12 16,
lights [1] 790925 77826

JOY [1] 791221 781322, 78142
liked (2) 78551, 7863 18 lot [1B) 775612 13 7791 15

Judge (4) 77755, 7810 1, lamps [1J 7812 14
IImrted [3J 7777 3 6 7822 15 24, 7838 2, 7839 7 7854 25,

781422 7841 20 land [23J 77588 7770 12,
Line (1) 782524 78565, 785712, 7860 19

judgment [7] 780B 9 778622, 7809 9 7823 8
line (11) 7781 3,7784 4 20, 7861 11, 7865 5, 7866 3,

7838 25 7848 7 7869 7, 18 7831 8 7838 23 7839 6
22,77851,5,6,782523 7868 3, 4, 7869 3, 7892 14

79015,6 787423 78763,8,10
78262 78721 lots [2J 7823 11

judgments [1]786823 7877 6, 8 7878 2, 7879 9, 23
Linear (1) 778715 Lottrell [10) 77866 7 11

July (1) 781023 78805, 6 10, 17 7881 19,
linear [3] 7787 11, 15, 16 7789 20, 22, 7794 13, 7834 7,

June [5J 7902 9, 7904 8, 790214
Lines (1) 7825 25 8 19,78352

790510 7906 3 11 landowners [1J 7839 16 'lnes (1) 776522 loud (1) 7822 1

Juneau (1) 7888 10 lands [3J 77735,15,787421
link (2) 7775 2, 7836 19 Louis [11]7753 15 7754 14,

Junior (2) 7840 19, 784212 language [1J 7841 2
lion (1) 7792 12 775621, 7757 1, 3 5,

Junior (1) 7842 19 languages [1] 77767 lip [1J 7800 4 7759 20 7760 13, 1B,

Jury [10] 77522, 777511, 13, lapse [1J 7870 16
list [5J 77534, 7763 1, 781321, 78142

78153,5, 78527,9, 789112, large (15) 775521, 77587,
7768 22 7863 25 7864 2 low [13J 7758 14,16 17,

14 790923 7769 9 7779 7, 781614, listed [1J 7771 16 77596 77917, 779317,20,

jury (22) 7771 9, 11, 7779 11 782511, 78503 7869 17,
listen (-2) 7779 19 7837 11 21,7804 22 78583 79088

7783 1 7784 25 7789 9, 7880 22, 7884 2, 19 7888 11
Irthlcs (1) 7822 14 19

77969 7798 19 7799 10 23 790517, 79099
lIVe [5) 775220 777423, Lower (12) 7753 14, 7754 13,

7809 16 25, 78102 7819 7, largely (4) 7821 14, 78457, 8, 7778 15 7866 20 7883 5 14 7755 14, 7757 2 7759 20,

18 78213 7822 17 78248 784622
lived (6) 777610,11 780821,22, 7B09 3,5,

78252 78297, 783311, larger (2) 7778 11, 783523
780617, 780713, 78236, 7813 19, 7862 19

\ 78421,78898 last [10J 77553, 7762 10
78548 lower [B) 7752 9 7755 24,

I Justification (3) 7768 18, 776822, 7781 14 7790 10
lives [2J 777610, 786020 77562, 77582, 17, 7773 19,

777414,23 7827 11, 7855 9, 7860 9,
living [2J 7790 25 7904 3 780324

7870 4, 7887 7
lobby [1] 7775 6 lumped [1J 7811 8

-K- lasted [1J 77783
Lobdell [21]7772 23, Lusk (2) 7895 15, 19

lasting [2] 7849 20, 7850 1
778524 77866,19,77898,

Kachemak [2] 7789 8, 7884 5 25, 7790 2, 7792 21 7800 23

island to Lusk
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I I -M- matter [7] 775615,7770 20, mile [1] 7769 16 8 7000 25 700310,70077,
L _ 78092, 7874 17, 18, 7875 11, miles 17] 7828 25, 7829 7, 20, 23

MAC [1]7884 11 788114 7863 13 7875 9, 7878 19 Motor [1] 7008 17
machine [1] 7822.2 matters [21 7910 13, 7912 11 military [1] 7767 18 mounds [1]782623

I
r Mack [2] 7804 14 780521 maximum [2] 7848 24, 7859 7 million (3) 77538,777414, mount (2) 7850 14, 7860

I I

Madison [1] 7843 4 Mayor (1) 7884 8 789124 mousse [4] 7804 13 17
I

-
mag (1) 7883 3 Mayors [1] 7884 20 mind [13] 77677, 7768 1, 783422
magic [1] 7765 18 mayors [3] 7884 16, 19, 779724, 786514, 78879 move [6] 7824 25, 783720,
magnitude (2) 7891 22, 78883 7889 17, 7894 2, 7902 22, 21, 25, 7838 1, 7909 25I

7903 7, 22, 7904 7, 7906 9, 21 moved (2) 7846 25, 7897 81_ 789216 McArthur (5) 781422,
main [1] 7867 5 781510,781624,7822 9, minds (3) 7854 17, 790323, movement (4) 7758 8,
mainland (1) 7793.22 78249 790B 12 7767 13, 7833 4, 7906 16
maintenance (1) 7832 22 McMahon (2) 7822.22, mine (3) 7794 21, 7798 16, 17 moving (1) 7833 7
Major (1) 775B 10 78231 minerals (1) 7789 2 Multi (1) 7884 12
major [7] 775B 10, 12, Mean [2] 7784 24, 7785 4 minimal (1) 7900 4 multiple [6] 77879, 7789 16,
782412,782611,7835 25, mean (29) 7753 17, 777B 1, minimIZe (1) 7882 19 17, 779522, 7809 6,781110
7843 5, 7850 24 7784 21, 23,7785 1, 2, mining [1] 777321 Museum [1] 777922
majority [1] 782411 7787 6, 9, 7794 2, 780722, minute [5] 7784 6 7785 8, museum [3] 7779 25, 7780 2,
man (2) 7848 21, 7880 2 78148, 7B1521, 7821 12 7793 25, 7835 11, 7891 7 78203
manage (2) 7759 7, 7869 12 7838 15, 7849 15, 7859 18, minutes [3] 7790 10, 7802 15, museums (1) 7820 1
management [9] 776722, 7869 14, 7B7519, 787618, 79053 myself [2] 7782 15, 7845 25
78072, 7829 10, 12, 7839 8, 20, 7882 1B, 7886 11, 12, mlScharactenze [1] 7811 7

-N-7851 15, 7869 8, 10, 78728 7888 25, 7891 22, 7903 3, mispronounce [1] 7903 17
manager [16]7766 25, 790615,790915 mISpronounced [1] 7903 16 name (11) 7757 4,777117,776817,777316,7862 9, meamng [2] 784723, 7876 17 mlSl'8ad (1) 779720 782810,7842.18,7852.25,78763, 10, 7877 6, B, 7B782, means 17] 7785 3, 7819 18, missed (3) 780923, 7825 15 787110,11,788724,78923,78799,16,24, 7880 5,6, 17, 19,22,78246,78826, 78592 790316,17788119 7894 25 missIOns (2) 7806 13, 7872 5 named [2) 7762.3, 7849 6managers [B) 776720, meant [4] 7844 6, 7900 20, mlsspoke (2) 777911, names [1] 7820 127831 8, 7832.21, 7839 8, 790616,790915 7793.16 NatIOnal [6] 7821 5, 11,78768 7880 10, 7002 14, measure [1) 7769 11 mlsspoken (1) 78034 782814,787314 788518,790423 measured [2] 786313, mISunderstand [1) 776711 788613managing [1] 7869 16 786622 misunderstood [1]791013 national [B] 78174, 7854 2,manner [4] 77729 7849 14, Medium [1] 781025 mitigate [3]7825 7,18 12, 13 20, 7861 13,20,7860 16, 7900 20 medium [1] 7810 16 783123 790916manmng [1] 7848 24 meet [4]7806 3,78461, mitigation [2] 7831 8, 9 NatIVe [1] 7841 6manual [1] 7865 1 78983 790114 mixed [1]7754 11 natIVe [3]7773 14, 789714,manufactured [1]7762 24 meeting [2]7860 1, 8 mixing [1]79089 790320map [17] 776122, 7764 13, meetings [1] 790124 Mobley [2]782011, 16 natIVes [1] 7904 47769 1, 7783 18, 21, 24, member [1]783211 mode [2]784518,78473 Natural [2] 7B76 7, 7887237784 3, 10, 11, 7804 14, members [3J 7809 16, moderate [3] 7804 23, natural [5] 7788 18, 7808 17,782023 7821 1, 7835 15, 7863 1, 7888 1 7810 13 790B 24 7832 20, 7867 12, 7896 1578379, 15, 783920 21 memorandum (4) 7863 11, modem [4]776524 778114, Nature [7] 789617, 78991,8,mapped [2] 7821 17, 782714 7894 16, 789513, 16 78099 7900 25, 7003 10, 7907 7, 23mapping [5] 7784 8, 781921, MemOrial [1]7843 4 mochfl8d [1]779925 nature [5] 7758 19 7763 10,7824 20, 22, 782722 memory [5] 77819,781824, moment 17] 7755 17, 7823 9, 7835 21, 7855 13March [4]780325,781515, 784613,23,784715 7766 24,776715,778222, nearby [3] 778719,21,
784312 787210 mentioned [5]776113, 7796 9, 780213, 7854 9 77885
margins [1] 77895 780523, 7840 16,7846 9, Money [1]7869 5 needing [1]7863 25manne [4] 7762 3, 7763 16, 78771 money [B] 7775 22, 7833 18, needs [4] 780725, 7808 10,
777616,78886 meter [1]7830 15 784110, 786825, 7869 2, 11,7890 10mantime [2]776217, meters [4] 78053 78194, 7894 9,10,79036 negative [2]775912,787616
778018 78329 monitor [11] 7804 9, 11,24, negligible [1] 7811 3
Mark [1J 7834 7 method [4]7875 17, 7885 7, 7806 15, 7811 6, 18,21, Nelson [5] 7853 16, 19, 21,mark [4] 7834 8,788712, 11,7900 25 7832 24, 7872 18, 7880 18, 785510,157895 13, 7896 22 MeXICO [1] 7813 16 789413 net [1J 78957marked [1]790521 microbes [4] 7866 20, 23 monitoring [9J 777118, network [1J 78079
marker [1]776518 78677,12 7804 16 780518, 780610, news [1] 7883 19
market [3] 7774 8, 9, 7820 3 mid [4] 7845 13 7852 19 7814 15, 78165, 7833 11, 13 newspapers [1]788922
marsh [1] 79093 7855 7, 7892 5 788125 nice (5) 7806 3 7857 19 20,Massachusetts [1]78934 Midden [1] 7799 14 monitors [2] 78112, 78167 7869 14, 7886 20massive [4] 7756 12, 7866 7, midden [24] 775521, 7796 8, month [1] 7902 1 Nlghswander [1] 7903 16
78931,7894 10 77994, 12, 15, 17,23, months (5) 7777 25, 7778 18, nrtty-gntty [1] 7877 25
massively (1) 77993 7800 12, 14, 15, 17, 7801 14, 7846 23,786821, 78987 NOAA [19] 7863 1,4, 8,
master (1) 79104 15, 18,21, 78028, 11, monumental [1] 7893 7 7869 22, 7873 13, 7876 1
material [4] 7768 10, 778825, 7804 11, 780518 78174, mords (2) 777916, 18 7878 2, 7B79 3, 7880 1B,
779125,784512 7835 18, 7835 2 7837 4- morning [3] 7752 5, 6, 7881 3, 7882 1B, 7888 10,
materials [3] 7763 7, 7769 23 middle (6) 7765 7, 7771 22, 77751B 7894 16 18,24,78952,4,
7810 7 7791 15, 7811 3, 7861 22, mostly [4] 7810 14, 7876 12, 790120
mats [1] 781220 78871 787710, 788118 nobody [1]7B1514
matted [1] 7756 4 migration [2] 7906 19, 20 Mother [7] 789617, 78991,

From MAC to nobody



-p-
p m (6] 7891 12, 13, 14,
7909 23 7910 25
Pacific (8) 7845 25, 7847 6, 8,
785218 78535, 12, 7872 11,
13
Page [2J 78168,7820 22
page (4J 778221, 782523
7863 23 7864 13
paid [3J 7829 18 7831 1,
78371
paint [1] 77686
painting (1J 77687
papers (2] 781424 788318
paperwork [2] 7880 13
78961
paragraph (5J 781622
7861 12 7863 23, 7895 25
78986
paragraphs (2J 7821 4,
7890 18
parallel (3) 77874 6, 8
parallelogram (1J 77877
paramount [1]78874
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nOIse [1] 778715
nomenclature [1] 779816
non [1J 791020
non-technical [1J 7861 8
nonetheless [2) 7768 8

I 777015
normal [2J 784722 7866 20
Normally [1) 788620
normally [5J 7762 10, 78765
7877 4, 78933, 10
North [1 J 7872 2
north (7J 77556, 7764 10
7770 22, 7773 10, 7780 5, 8,
13
northern [1] 7780 25
Northwest [1] 784221
nose [1] 7800 4
not-to-Intertere [1] 788123
Notary [1] 791221
note [6] 7794 15 7804 21
781125, 781725,78986,8

- noted [1] 7811 23
notes [42]77705,777124,
7780 20, 7781 15, 7790 3,
77918 22 24 77922,5 13,
19 77939 11, 7794 13,
779715 21, 7800 13,20,
7801 4, 78026, 10, 14,24,
7803 7, 15, 17, 78108, 13,
781221, 78144, 781814,
7836 9, 12, 24, 7837 3,
6878403,8 13791210
notice [1] 784125
notIced [1] 78246
notify [1) 788111

\ notion [1] 777424
novel [1] 780722
November [1] 7842 12
nozzle [1] 7812 10
nozz/emen [1]781723
NPS [1] 7821 21
Number [1] 7872 13
number [31]775218, 7767 3,
5 7769 25 7771 5 7773 20
7776 7, 7779 3 8 7780 18,
778111,77828,77854,5,
7811 23, 7835 23, 7853 6,
7854 14 25, 7859 20, 7860 1,
7864 2 78681, 7872 7,
78739 787514 78873
789217 7900 16, 790814
16
numbers [10] 7796 15,20,
781116, 781614 78237,
7865 6, 8 9, 7880 22, 7900 18
numerous [1] 789220
nutrients [2] 7789 2 7866 22
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object [1] 7841 3
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Objection [4J 7802 16,
7806 19, 7841 12, 7862 14
objection [1J 7802 18
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obligation [1J 7882 12
obscured [1] 7800 9
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observatIons [7] 7789 24

nOIse to paramount

STATE TRIAL TRANSCRIPT
7790 1, 3, 6, 78032 783619,
785020
observe [3] 7788 7 7790 8,
13
observed [9] 7764 22
77865, 7790 15 7796 3,
77988,780515, 78278,
7855 16, 7868 21
observer [1) 781223
observers [1] 7770 5
observing [1J 780616
obtain [1] 7825 10
obtainable [1) 7823 20
obVIOUS [4] 7763 15, 7841 25,
7855 20, 7859 2
occasion [3] 7767 16, 7851 5
786423
OccasIonally [1] 7859 14
occasIons [2) 776515,
78166
occupation [3) 779521,22,
78239
occur [2) 77669, 7806 9
occurred (7] 7759 17,
781120 784225 784724,
7859 2, 7891 23, 790721
OCCUlT9nce [1) 7872 9
occurs [2] 7756 18, 7860 21
ocean [2) 7787 17, 7794 10
Oceanographic [1) 7873 14
October [2] 7872.24, 78853
offered [1] 78703
Office [1) 78798
office (7] 7857 20 787115,
7888 4, 5 7, 19
offIcer [4] 7843 9 14, 78533
78721
offices [2) 785717
official (1] 784621
officially [1] 78929
oftentimes [1] 77562
Oh [8) 77879, 781117
782125,783516,7889 16
7890 13, 7906 16
011 [115] 7752 15, 7754 8, 9,
10 20,21, 7755 11, 775825,
7760 3, 16,20, 22, 24, 7761 3,
4, 8,9 10 11, 7762 12 23
7763 13, 19 7764 2, 7773 4
7774 10 778613, 7804 22
7809 18 20 7810 17,22,25,
7815 14, 78175 7819 12
782817,
19,21, 7B34 25,7835 5,
783820,21,7839 11, 12,
7842 13 7843 25 7844 3, 5,
18 20 7845 25,7846 3,
78497 11,78511,8,17 20,
7852 21, 7855 20 7856 5 24
7860 24, 7861 14 7863 9
7866 21, 23, 24, 25 7867 4, 5,
6,20,23 786811,12 16,
78713
787423 7883 4, 7884 3,13
7885 8, 7890 1 7891 24
78924,9 10 12 14 7893 2,
7894 17,7902 24,7905 12,
14, 15, 17,20,23,7906 3,6,
11,16 17,1922,79073 6
7908 18
oiled [9] 7760 1, 7764 2,
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77712 781014 78173, 13, ordenng [1] 7894 6
7834 20, 7884 20 7900 6 ordinary [1] 7844 8
o.lIng [11]775822 775917, organa [1]775525
776010 7761 14, 7763 11, organic [4J 77563,775818,
7764 4 20,7809 18 781710 779923 7800 14
11, 7834 21 organization [10]78553,22,
Okay [19] 775923 7763 6 78566, 7858 10, 7862 1, 17,
777217,77824, 77858, 25, 787824,25 788614
779113 779719 78095 organIZatIonal [1]7856 14
78216,22, 782823,78386 organIZations [14]7854 25,
7846 8 7848 3 7870 22 7855 18 7860 3 4 7873 16,
788712, 16, 7895 13 7905 6 78771,2, 7878 14 16,21
oluly [9] 775523, 77584, 788722, 7890 5 78978, 15
7762 11, 77757, 7784 24 organized [4J 7772.13,
78108, 7873 19, 788717, 7790 22, 781615, 7877 16
7910 6 ongln [3] 781923,25,
Old [9]7754 23,25,77554, 782113
7764 10, 12, 13, 17, 777021, original [2] 77871, 790713
7773 9 Onglnally [1] 783523
old [4] 7764 17, 776718 onglnally [2] 783810,
7823 13, 7856 10 790712
On-Scene (19J 7843 18, OSC [1] 786118
784520, 7848 20, 7853 16, otters [3] 7770 12 13, 7869 1
23,25,7854 3,18, 78556 Otto [6]78454, 7849 17,
785711,7871 3,7872 23 7864 9 786912, 788714
7873 17, 7874 11, 787525 ought [5] 7768 15 7856 20,
7883 23,78863,78875, 7862 6,787816
789310 ourselves [1] 7894 21
On-scene (1]785220 outer [3]782212,7823 4,24
on-scene [4) 7843 15, outlying [1] 7855 18
785619,787712, 788124 outside [1) 7780 25
on-shore (1) 78334 outstanding [2] 78496, 10
on-the-ground [1) 777425 oval [3]778623 77873
ones [4) 77739,77855, 7794 11
779114,787822 overall (1) 78259
ongoing (2) 7826 15, 790211 overlap [1] 7776 15
open [2) 77749 7794 10 overlay [1] 7760 8
operate (1) 7859 13 overlying [1] 7760 6
operating (2) 7839 17, overriding [1] 7839 3
784518 overseen [1]7904 18
operation [10]78462 22, ovoid [2]7794 11, 14
78471 7860 16 786520, owner [1]78325
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7893 23, 7902 20 ownership [1] 7824 23
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7845 16, 7860 11, 7863 1,
787521,22 787619, 78862
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16, 7905 11, 790710
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opinion (14) 776115,
7774 10 7781 10, 7845 7
7849 6 20 22, 23, 7875 15
7877 5, 7880 20, 25 7881 10,
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OPPENHEIMER (2) 7910 12,
18
opportunrty [2) 7800 19,
787020
opposed [1] 7794 11
optimum [3]78487 14, 15
Option [1] 783123
option [3) 7831 20, 7832 2, 20
options [2J 783118 22
Order (1] 7752 4
order (7] 7803 19 781210
7814 19 7841 21, 7843 19
ordered [1J 785512
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parcel [5] 777l 4, 7829 15,
7830 3, 7831 11, 13
pardon [1] 782125
paren [2] 786117
Park [8]7769 22,78215,11,
14, 15, 7828 15, 7829 14,
78756
park [1] 78174
part [33] 7752.24, 7753 1, 15,
7754 24,7762 19,20,
777824, 7780 4, 7, 10, 16, 17,
20, 778110, 15, 781115,
78142, 7815 17, 7817 12,
7821 1, 78259, 782617,24,
782717, 7844 19, 7853 8,
7860 13,786113,78764,
7883 6, 7884 4, 6, 7904 4
participate [1] 786116
parties [5]784417,784725,
785g 7, 7902 14, 18
parts [1] 7814 14
partway [1]78708
party [2] 789224, 7894 12
Pass [5] 781422, 7815 10
781624, 7822.9, 78249
Passage [11]7753 14,
775413,14,775514,77572,
775920,780821,22,78093,
5,781319
passing [1]77586
Pat [1] 7g10 15
paths [2]781223,24
pattern [3)7885 21,7886 9,
15
patties [1] 7812.20
PAUL [2] 7850 18, 7g11 14
Paul [2]7842 12, 19
pause [2] 7870 7, 8
paused [4] 7889 6, 7891 5,
789g 1g, 7905 2
pay [2] 7788 2, 5
paYing [1)786618
peat [3)7758 17, 775g 6,
7760 21
pebble [1] 7875 9
pending [1)7813 11
penetrated [3]7759 17,
776022, 7763 19
penetrating [1]776112
Peninsula [4] 78234, 25,
7881 4, 7884 5
peninsular [1] 7822 12
People [2]78757,787815
people [106]7752 19
776118,776521,25,77669,
15, 7767 6, 9, 18, 24, 7768 6,
15, 7769 18, 19, 25, 77705,6,
11,77746,23, 77751g, 22,
777616, 7780 21,22,
778212 77865, 77g21g,
77g3 10, 7805 18, 7806 14,
780710, 14, 17, 7810 19,
781213, 7815 18,22,24,
78164,14,20,781914,
7823 6, 7824 12, 21, 7827 10,
7836 20, 7840 23 7850 7, 9,
7851 21 7854 8, 7856 22,
7858 24, 7860 1,20,786218,
7865 2, 5 7866 3, 7868 6,
787420,78762, 16,7877 15,
78784 5,10,11,20 7879 4,
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7880 16,
21, 23, 7881 3, 7, 12, 7882 21,
7883 4, 13,15,16,21,
7884 12,23, 7886 17, 78873,
4,6,19,7888 11, 7889 22,23,
78905,78922,18,789317,
18,19,22,7894 6,7902 7,
7903 25, 7904 24, 7909 9
peoples [1] 77768
percent [4] 7880 7, g,
7881 13, 7896 2
perfonn [2]780718, 7833 18
perfonnance [1] 7904 17
perfonned [1]7869 25
perIOd [4] 7763 8, 7833 12,
7871 4, 7874 10
perIOdiC [1] 789522
periodically [2]7804 5,
788417
perIShable [1] 77742
penneated [1]7760 3
Pennlsslon [1] 7839 14
pennlsslon [2]783g 13,
789117
pennrts [1] 7839 16
perpendicular [2] 7805 9,
78333
person [8] 7768 8, 7786 7,
782825,7829 23,7834 6,13,
783621,7872.13
personal [1]7863 6
personally [4] 7843 24,
7844 11, 13,789523
personnel [6] 7766 8,
7816 13, 17, 18, 7850 4,
785311
persons [1]7874 19
perspective [2] 790117,
790314
perspectIVes [1]7752 18
petroleum [4]77598,
7760 11, 7762.22, 7903 4
PETUMENOS [54] 77755,
17, 7782 23, 7783 5, 7, g 21,
23, 77g5 3, 7700 24, 77972,
5, 7, 8, 7798 2, 5 7, 7801 7, 9,
12, 16, 19, 7802.19, 7806 21,
780824, 780g 1,4,25,
78105,78132,12,781424,
78159, 13, 781610, 11,
7821 25, 7825 25,
7826 2 4,8 10,7833 23,
7835 11, 16 783710,
7839 20, 24, 78415,13,20,
79103,7911 6,12
Petumenos [3] 7783 6,
78362,8
phase [3] 782324, 784710,
78928
phenomena [1] 79086
phonetiC [2] 7804 15
782012
photo [3) 7769 5, 7785 9
photograph [13] 7757 5, 6,
13,7764 16,77653,7769 8,
7785 21, 22, 25, 7786 4,
7791 17, 7794 19 20
photographer [2] 7878 5
photographs [4] 7763 5,
7830 10, 7907 14, 15
phrase [2] 783614, 7848 10
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phySical [2]7855 4,79079 plus [2] 7884 9,16
phySically [4] 7831 20, plywood [3] 7768 10, 7909 9
7845 17, 19, 7893 12 POint [1] 77788
pick [8]7753 20,7782 4, POint [40]776722,777314,
780915 783812,22, 7839 1, 77746,22, 7784 7,7791
14, 17 7801 12, 781115 7815
picked [6]783814, 78511 7822.16,18,78238 7824 L1,
19,786725,7885 24, 789211 783310,13,7844 10, 7845 g,
plclong [3] 7782.12, 782320, 22, 7846 4, 17, 7860 12 16,
790312 7862.5,7863 15, 786511,
picture [4] 7761 20, 779110, 7868 2, 7879 14, 7882 13,
78058, 7814 16 7885 23, 7889 7,
piece (2] 7850 22, 786715 789224,7893 13,7895 8,
pl8ces [5] 77679, 7785 10, 7896 2, 7901 7, 9, 7904 22
13,779418 7803.15 790721
pilings [6] 7762 8, 13, 18, pointing [1] 780120
7763 g, 7764 21 points [2] 7801 25, 7864 20
pilot [1] 7856 6 police [1] 780716
pipeline [1]78076 policy [1]7895 3
pit [2]7786 23,778810 politicians [1) 7904 23
Pits [2) 7786 25,77872 pollutIOn [1]7884 13
pits [9]77872, g, 7788 8, pools [1]785117
7789 20, 77g1 9, 78121g, 21, Port [3]7772.14,77974
78301~18 78016
place [21] 7754 5,776524, portion [5]7782.21, 7808 22,
77811g, 7790 19, 23, 7822.7,12, 78675
780511,7806 25,781624, portions [2]7824 14, 78429
781723, 7830 22, 7845 11, pose [1] 7909 4
7858.5, 10, 7862.1, 7866 g, posed [2] 790525, 7906 9
787315, 18, 78795, 78g820, position [8]7843.3, 12,
23,790819 784717, 7853 24,7854 10,
placed [2] 7762.24, 7765 13 7871 14, 15, 7872.12
places [6]77673, 5,777320, pOSitIOns [1]7872.7
783723, 7893.5, 7908 25 possibility [1] 7763 9
Plaintiff [2] 7771 6,77738 post-spill £1] 77737
Plaintiffs [23]775619, posts [1] 7857 6
7772.1,3 5,7773.5,6 13, potential [7] 7764 6,77810
7774 15, 7779 12, 7781 4, 7700 2, 7806 12, 7808 14,
7800 19, 7804 19, 780g 22, 784314,7857 7
78106, 7, 7811 9,20, 78167, potentially [1] 7877 20
7835 21,78372, 78422, pounded [1]7838 6
7899 16 pOUnding £1] 79083
plan [43] 782022, 78211,4, practice [3]7838 12,
g, 13 78319, 7843.24, 787719, 7910 15
7844 19, 7845 2,6, 784711, Practices [1]784a 18
15, 19,21,22,25, 7848 13, practices [2]7841 8
15, 7849 1, 7850 5, 7854 2, praISe {3] 7893 16, 17
12, 13,20, 7860 g, 786113, pre-hlstory (3]7752.22,
14,20,7863 24,78641, 777420,777614
7880 13, 78878,16,20, p,.splll [4]7906 23,79071,
788g 3, 9, 12, 15, 7890 9, 2, 11
22, 7897 18, 7900 11 preceding [1] 7821 4
planned [1] 7900 21 precipitously [1] 7791 5
plans [10]7844 24, 7848 2,3, precise [2]7784 g, 78652
4,7,11,19,788720,78911, precluded [1]7892.5
789819 predesignated [3)7821 24,
plants [2] 775522, 7789 13 7887 12, 7896 20
plates [1]7764 23 predict [1]7883 2
play [4) 77528, 7841 17, predominant [1] 7763 8
7862 18, 7800 6 prehistOriC [1) 78193
Played £7] 7842 15, 7852.22 prepare [4] 7772 4, 7700 16,
7871 7, 788911, 789120, 7836 9, 789516
7899 20, 7905 9 prepared [8] 7753 4, 7771 5,
Please [12] 77523, 7775 B, 7797 g, 7821 5, 7827 16,
15, 7815 1, 6, 8, 78525, 10, 785519, 789523, 7912.1:-
11, 789110, 16, 7910 10 presence [4] 77g89, 23,
please [3]7785 9 7852.25, 7802.11,7809 17
787110 present [7] 775715,7788 7,
pleased [3] 781823,7848 21, 781911, 7824 16, 7833 3,
7896 9 7845 18, 19
plotting [1) 7839 7 presentatIOn [1] 78705
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radIO [2J 7759 11, 13
ralls [1J 7763 16
railway [1J 7763 16
rain [1] 788620
raIsed [1J 7847 9
raising [1)780722
rakes [1) 78788
ran [1) 7868 1
random [2) 77875, 8
range [5J 7753 19,77657
782510, 783020,785118
ranges [1 J 7893 5
rapid [1J 775325
rapIdly [1J 776511
rare [1J 7754 4
rate [2) 7824 16 7864 14
rates [1J 7Tl2 24
reacted [1) 7893 75
reaction (1) 7860 25
read [10J 7784 5, 21, 779371
7795 14 7809 15, 7819 7,
7822 1, 8, 7826 6, 7883 18
reading [4J 778115, 77918
7822 25, 7840 72
real [6J 77678 7769 14 15
777413,780318,7862 4
reality [1J 7793 11
realize [2J 7794 20, 7824 11
realized [2J 7824 7, 7896 11
rear [2) 776910, 787117
reason [13) 776517, 7796 14
781910 7829 25,78302,
7868 15, 7885 77, 7887 11
789325,7894 5,13 14
78988
reasonable [6J 7768 1,
7795 10, 7831 17, 7877 9
790278
reasonably [3J 7792 1,
7829 22, 7887 8
reasons [4) 7806 9, 14
786014 15
rebUilt [1) 77809
recall [13J 7762 13, 77806,
10 15,21, 7790 2, 7791 8
7792 73, 7794 13 779722
780417 782819,786520
receive [1J 775822
received [4J 775912 7779 8
7804 6, 78163
receiving [1] 7843 16
recent [5) 77982, 79,
781125,78371,784021

presented [1) 784711
presentIng [1) 782612
presently [1] 7790 25
PreservatIon [1) 7879 8
preservatIon [2) 7774 1 2
preserve [1)77569
preserved [1)77676
president [2) 7843 3 7844 2
pressure [5) 7804 22, 23,
78123, 6, 786522
pretty [3) 7863 12 78832,
7899 11
prevent [2) 7806 25, 7881 21
previous [10) 780323
78257,19,22 782613 14,
78992, 7900 14,21, 790515
prevIOusly [2) 7805 7, 7901 7
Pnmarily [1J 7860 15
primary [5) 7818 17, 18,
78257,18 21
Pnnce [21 J 7Tl2 22, 7773 3,
19 777621, 77786 12 16
785521,78814,5 788310,
7885 19 7886 16 7891 24
790518,7906 7, 12 79075
790810,22,25
pnnclpal [1) 7863 4
Prior (1) 7871 23
pnor [5) 777625 7777 24
777818,781217, 78234
pnonty [1J 7804 24
Prrvately [1) 7864 7
probability [1) 779223
problem [16J 77757,
781673,782672, 782724,

I 7850 24, 785977, 7863 10
72 7883 3,789121,790311
7906 9 20 7908 25, 7909 1 4
problems [11]777320
7793 8, 7829 11 7853 20
7857 14, 7884 13 7892 18
7903 72 7906 20, 7908 7, 79
proceed [1) 7891 78
process [18J 78422, 785970
7861 16 786610, 787614
7877 3 7879 10, 78802, 71,
76 78822 5 78836
7887 18 7894 7, 7897 8
7898 20 7902 11
proces5e3 [1) 7894 6
product [1) 79034
profession [2) 7840 22 23
ProfeSSIonal [1J 784078
profeSSional [4J 78454 5
7848 7, 7904 20
profeSSionally [1J 7806 3
professionals [1) 7904 21
Professor [8)7752 7,13
7757 7 7775 18 7803 73
781510
professor [1) 7779 79
profile [1] 783021
Program [12J 7779 5 7783 1
2 10 25 7804 7, 7806 10, 14
78725 8 783822 7839 73
progrztm [10) 7774 14,24
7775 2 7783 10 783827
7866 19 786819 788715
7890 14 15
Programs [1) 7870 10
programs [1 J7890 9
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progress [2) 7851 23,
789525
project [4) 7777 3, 19,
7807 7, 7827 17
projects [6) 777624,
780723, 78258,79, 782614
783322
prominence [1] 7769 16
prominent [2) 7769 9,77702
proper [2) 7842 4, 7900 23
properly [1) 7841 6
propose [1) 79097
proposed [2) 7843 24
784723
protect [7) 776620 77671,
21,77683,780725,781522,
25
protected [7) 7761 2, 4,
7767 6, 7790 24, 7838 15, 25
protecting [3J 7816 16,
783117, 7833 13
protection [3J 7769 11,
787518 78886
protects [1J 775820
protocols [1J 7783 16
Provant [2) 7885 1, 7886 3
prove [1) 7893 12
proven [1 J 7834 10
Provenience [2J 7819 17, 22
provenience [4J 7819 16 18
20 7820 8
provenlenced [1) 781924
provide [4J 7873 17, 78872,
788814,7894 24
provided [11) 778923
7792 9,14, 7837 7, 785070
78667, 788518 788612
78955 7899 10
providing [1) 7769 11
provision [1J 78665
provisions [1) 7890 23
proximity [3) 7754 7, 778724
prudent [2)7803 76,78877
Public [1) 797221
public [2) 7894 10 790525
publicly [1J 7850 77
purpose [3J 7782 16, 7847 7,
789710
purposely [1J 7903 18
PUrp0565 [5) 7839 4, 5 8,
7845 20, 7894 25
pUl'5uant [1J 7850 5
pUI'5U9 [1J 7885 11
pUl'5uing [1J 7910 14
purview [1)776717
push [1J 7891 7
puts [1) 790723
putting [4J 7796 10, 7808 21
7823 20 7865 6
puzzles [2J 7785 10 73
PX12882 [1) 77696
PX9043 [1) 7835 14
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qualification [1) 78323
qualified [1J 7872 4
quality [2) 7869 8, 10
quarrel [1) 7879 1
question [28) 7752 23,
7783 8 7787 21, 7792 14,
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779813, 7800 15, 78087 recently [3) 77677, 78023
780923,7817 77,781371 78364
782515,17, 78265 8, Recess [5)7775 72 78154
782822, 7854 16, 786573 78528, 789113, 791025
78771, 78879,18, 7889 76, recess [6J 77759, 78152,
17, 78904, 789321, 78954 78526, 789111, 79107, 11
789616 790715 790813 recitation [1J 7807 1
questioned [1) 7870 19 Recognize [1J 782072
questIons [5)77754 recognize [1)7796 20
782023, 783323, 7847 14, recognIZed [1) 7890 1
7884 22 recollected [1J 78733
qUick [1) 78672 recollection [2)778922,
quicker [1) 7809 76 78855
qUickly [2)7862 4,788619 recommend [2)7879 17,
quotes [1) 7822 15 790122

recommendation [2J 7857 2
787920
recommendations [9)
783116,785618,25,
785811, 78591, 78807,9,
7894 77,19
recommended [3] 7832 2, 9
78593
recommending [1)7879 78
reconcile [1) 779777
reconstructed [1] 7780 72
record [18) 776523, 776611,
77672,21,23,777018,
780378 7829 72 7834 73,
17, 783677, 784123
7842 18 7849 24, 7852 25,
787110 12, 791024
recorded [1 J 7770 5
records [21) 7758 23
776777, 777124,7781 75,
778922 7792 8,18 7799 3,
780124 780317, 78046,8,
15 782979,22, 783616 18,
22 788611
recovered [1) 7781 21
recovery [2) 7831 23, 7869 7
RECROSS [2] 781923,
7911 77
rectangular [1J 778625
redeposited [1) 7851 2
redesigned [1)786521
REDIRECT [2J 7833 25,
79118
redirect [2J 7840 16, 784110
reduce [1) 7900 6
reduced [2) 7899 14, 7900 15
reduction [1) 7900 77
referenced [1) 787725
referred [3) 781321, 78242
7904 6
referring [3) 77571, 7871 74,
786173
refel'5 [1 J 7823 6
refresh [3J 7781 9, 7878 24,
78855
refuge [3J 7790 77, 23
refuse [1 J 7757 18
regard [6) 7773 74 21,
7792 70 77994, 7806 4,
7829 10
regarded [1) 7865 77
region [3) 7752 20 7753 2
777378
RegIonal [1) 7888 1
regional [4) 7822 73, 78232
78575 7861 77
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regular [1] 7872 1
regularly [1] 7883 8
regUlations [1] 7831 6
reinterpreting [1] 7838 17
relate [1] 7774 19
related [1] 7814 17
relates [3] 7822 3, 7841 10,
787213
relating [1] 780822
relation [1]7784 16
relationship [5]782313,
7827 1, 7833 8, 7845 4,
784710
relatIVely [3] 7753 12, 7758 8
79039
released [1] 79061
relevant [2J 7756 16
relied [2] 7818 15, 17
relieved [3] 785321, 78712,
787215
rely [1] 783621
relying (2) 7792 4, 5
remain [4]784614,78472,
7905 20, 7906 11
remainders [lJ 7756 17
remained [2J 7900 6, 7905 11
remaining [4] 790325,
7905 4, 23, 7906 3
remains [3J 7798 8 78193,
79074
remarked [1] 7790 7
remedy [1] 7806 25
Rememb&r [1] 788112
remember [37] 7791 5
7794 6, 7795 4 8, 7808 16,
19,20, 7813 7, 13 7814 1,
781724, 78189, 78279
7830 17 18,7832 12,7836 6
8 7840 19, 20, 7850 22,
7851 9 7874 7, 9, 10,
7880 22, 7884 11, 7891 23,
7893 14, 7894 20, 22, 7895 4,
7896 7
789814,7900 18,790121
remembers [1] 7783 1
remind [2]7796 9,783715
reminded [2] 7836 3, 8
remnant [7] 7760 11,20,
7763 15, 7764 21, 7794 18,
77957, 13
remnants [1) 7763 12
remote [3J 783317, 7850 10,
79074
remove [2] 7903 2, 7905 15
removed [4J 7755 19,
781223, 786723,78876
removing [lJ 7844 20
renewed [1)7864 4
reorganization [4J 785318
7855 12, 13, 14
replaced [2J 7845 22,
7846 21
report [17] 7777 7, 7784 1,
77954,8,14, 7796 7,
781211, 78168,12, 782719,
7830 24 7831 7, 7832 3,
7835 20, 7846 5, 7895 25,
78977
reported (3) 7773 12, 7779 7,
786313
reports [3J 7769 25 781010

789522
represent [1] 7753 15
representation [1] 7861 16
representative (3) 7857 9
7888 19, 20
representatIVes (6) 7860 3,
787315,7877 2, 78781,
7879 5, 7883 20
represented [4J 779B 12,
7848 6, 7, 78763
representing [lJ 7840 11
represents (6) 7765 23, 24,
77672,22, 777016,77747
request (3)7864 15, 7885 6
78863
requested (1) 791210
requests (1) 7864 20
reqUire [5J 77755, 7832 10,
7889 24, 7890 2, 4
reqUired (9) 7804 24,
780519,7838 25,7864 5
78652,12, 78787,78996,13
reread [lJ 7802 10
research (12) 7764 6,
7771 24, 7774 22, 25, 77752,
778218,782512,782624,
78275, 7828 1, 2, 7839 5
reserve (1) 79105
reset (1)7752.7
resolutIOn [1] 7791 17
resolve (3) 7875 17, 787614,
791017
resolved (2) 7881 8, 9
Resource [7] 7779 2, 4,
779825 7804 7, 7806 10,
78128,7838 21
resource (11) 7758 20,
7765 20 776720, 7768 17,
777316,7783 16 77989,
78071, 781110, 782910, 11
Resources [10]7782.25,
77832,10,25, 780613,
7810 10, 7812.5, 7839 13,
7876 7, 788723
resources [12J 7752.18
7760 4, 7761 1, 7766 25,
7769 12,777317, 77796,
7792 10, 7804 20, 7816 17,
781714,7832 21
respect [7) 77724, 778118,
7828 13, 7832 5, 7836 2,
7838 18, 784717
respectfully [1) 790a21
respond (6) 7850 4,7864 15,
23, 7869 19, 7888 12, 18
responded [3] 7886 4,
788813,17
responding (2)781518,
784418
Response (1)7888 1
response (12) 7786 13,
7821 11 20 7848 8 7849 7,
7850 8,78577, 786115, 17,
7883 7, 7888 16, 23
responsibilities [1) 7843 3
responsibility (5) 7766 8,
7844 15, 7872 22, 7883 24,
788414
responsible (9) 7766 15,
7770 19, 78455, 78553,
7881 3 788724 7892.24

789411,12
responsibly [1] 789315
restored (2) 7906 23, 7907 13
restrict [1] 7816 17
restriction [lJ 781618
restrictIOns [lJ 7832.4
result [15J 7764 20, 77794,
7788 18 781716, 782422,
7838 5, 7842.2, 7849 13,
7854 15, 7855 2,7858 1,
7864 1, 7873 4, 7896 5,
700710
resulting [1 J 7811 2
results [3J 7759 12,787824
789618
resumes [4)777514,78156,
7852 10, 789115
retained [2J 778619,78556
retention [3J 777625,
7777 24, 7778 18
retired [2J 7843 10, 11
return [lJ 77817
Returning [lJ 7890 14
reveal [lJ 7766 14
revealed [lJ 77959
review [10J 7789 23,779716,
7800 19,78199,7864 3,
787922, 7888 10, 11, 19,
789614
reviewed [6J 7836 24,
7843 24, 7844 12, 13,23,
788813
reviewing [2J 7829 23,
7844 19
revised [1] 7835 19
revisions [2J 7835 20, 7836 1
rid [lJ 7829 15
ride [lJ 7790 4
Right [8J 7765 16, 7778 13
778712, 7794 22, 7810 13,
18, 781323, 7831 14
right [73J 7756 9, 775711,
776013,22,776119,24,
776715, 7768 6, 12, 7769 17
777114,77761,20,77774,
17 777820, 7780 14,
7782.23, 7783 11, 7784 4, 13,
20,21, 7785 1, 6, 10, 7791 9,
779316,18,779518,77986,
23, 7800 10,
7801 5, 21, 7804 20 24,
7805 2, 7807 11,25, 7810 17,
22, 7812 12,781625,78178,
10,7821 1 15 7822 8,17,
78243,7829 17, 7830 5, 19,
7831 10, 7832 11, 22, 7833 3,
7835 20, 7846 11, 7851 20,
78524,7857 19, 787525,
787714,7882 5, 9,15
78831,
7900 22 7903 23 7910 6
rightfully [lJ 7856 13
rise [9J 7752 3, 7775 8,
7815 1, 6, 78525, 10,
7891 10, 79088, 7910 10
risen [1 J 7769 10
risk (2) 7774 11, 7808 9
road [1) 7855 24
Robbin [1) 78703
RobbinS [17] 7846 1, 4, 14,
23,78473,6,785214,16,19,

78531, 7871 2, 7872 16,
7885 24,788710,78927,
78939
Robert [1] 7820 11
rock [8) 7788 8, 11, 7790 r

17,779924 782311,78..
rocks [4] 7804 23, 7838 7,
7867 1, 7893 6
roles [lJ 7872.8
roiling [2J 7885 22, 7008 3
room [2)776510,7835 7
rooms [lJ 7789 17
rose [lJ 7758.2
rotary [lJ 7872.4
rotated [lJ 7863 1
Roughly [1)775310
roughly [2) 7753 8, 7855 7
round [2) 7786 24, 77872
rounds [1)77872
rpm [2] 7752.8
RPR [lJ 7912.21
RRT [lJ 786117
rUins [lJ 78272
rule [lJ 789511
ruled [2J 77961, 7868 14
run [1)7868 6
running [1)7845 24
rusty [lJ 7753 18

-5-
safe [1) 7892.6
safety [7J 7860 14, 15,
7885 23, 78872, 4, 7888 6
sales [1]7773.22
Sam [1 J 7801 9
sample [3] 7759 10, 7826
78684
samples [7] 7759 8, 11"
776014,15,24, 7830 13
San [2) 7846 23,785217
sand [1] 786710
sandy [1 J 7793 22
sat [3) 781713 7844 23,
78455
satisfaction [3]787516,
790914,15
satISfied [13] 7848 17,
785921, 7874 19, 787623,
25, 7882 15, 7884 24,
788913,7890 12,13,
790216,7904 2,17
satisfying [1) 7839 5
save [2]777110, 777522
Sawmill [9] 7754 24, 25,
7755 1, 7753 3, 6, 14, 15
saying [13) 7790 2, 7796 14,
779820, 7808 16,20,
783217,7840 12, 7844 6
78762,8, 787816,7884 24
790121
scale [lJ 7868 8
scarce [1)782315
scarcity [lJ 7822 19
SCAT [2J 7810 10, 78596
scatter [4) 7822 14, 7828
78292,8
scattered [8] 7753 23,
7830 2, 7834 22, 7837 14, 18,
783818, 783910, 79074
scatters [1] 78294

From regular to scatters



scene [11] 7844 15, 16,
7854 10, 785716 786122
7880 17 21 7881 7, 13
7904 21, 7906 20
schedule (1] 79023
school [4] 7764 17, 77652, 9,
10
schools (1] 7782 17
Science (1] 78492
SCIentific [11] 782423
7862 23, 25 7869 19 21, 23
787313,787612 789313,
7901 20, 7904 1
scfentlst (1] 7869 24
scope [5] 782112,21,
78259, 78414, 7900 13
SCP (1] 7804 19
screen (1] 7799 17
scnpt (1] 7841 22
Sea (1] 77805
sea (9] 7757 24, 7758 4, 9

- 7770 12 779121, 7792 12,
77948 78721, 789213
seas (2] 7886 18 7899 8
season (16] 7864 25, 7865 1,
7877 23 7890 2 10, 7892 21,
7894 19, 78975,9,13,23,
78984,7899 5,14,21,22
seasons (1] 7900 21
seat [1] 7771 3
seated [4] 7775 15 78158
785211, 789116
seawater (1]7866 8
second (8] 7777 19 7779 25
780223 780314 78169,
7832 2 7863 23, 7898 6
secondary (6] 7818 12, 15,
17,20, 78257, 18
Secretary (1] 7849 1
secure (1] 7768 13
secunty (1] 78134
secllments [1] 7774 1
seeded (1] 785613
seek [1J 7774 16
seeking (1] 7790 23
segment (2]78573, 785811
segments (5] 78562 3
78586, 78961, 79079
SEL-l88 [1]7822 9
SeldOVIa (2] 7799 2, 3
selected (1] 78429
sell [3J 7829 15 78327,8
semantics [1] 7761 7
semblances (1] 7822 20
send (11] 7850 6, 7877 2 23
7879 7, 8 7881 11 788722,
7895 19 7896 22 7897 3
79048
sense (2] 7844 14 78595
sensitIVe [5) 780519,
7888 15, 7909 8, 13
sensitivities (1) 7883 4
sentence (1) 789711
sentiment (1)776712
sentiments (1] 77666
separately (1] 7884 16
September (22] 7777 21,
7811 24 7846 19, 7855 7, 8
7859 24, 7860 8 7871 5
7872 25 78731,5, 787825,
788516,17,788610 78875

scene to Sound

STATE TRIAL TRANSCRIPT
7892 5 7896 22, 24 7897 12
789917
sequence (4) 7798 11, 12
782721 7828 3
senes (3] 7760 24, 7795 22,
7910 18
senously (1] 7862 5
serve (1] 7898 25
served (1) 7796 15
ServIce (12) 7769 22, 7777 1
20 78215, 11, 14 15,
7828 15, 7829 14, 7875 6,
788519, 788613
service (1)7843 7
session (4] 7775 14, 78157,
785211, 789115
sets [1) 7854 3
setting (1) 7845 16
seven (1) 7861 3
severe (3)788521, 788615
23
Seward (5)781116, 783715,
7855 19, 7857 6
shallow (1) 79085
shape (3) 7787 1, 7812 14
789913
shared [2] 7851 14
sheer (1) 7893 6
sheet (1] 7857 3
sheltered [2) 7758 5, 8
shIfts (1) 7758 12
shIp (8) 777824 77804, 7
16 17, 778110, 7872 2
78816
Shipping (1) 7843 25
shIpwreck (2) 777822,23
ShIpyard (4) 7755 1 7761 24,
7762 3, 7763 2
shipyard [2] 7761 20 7764 5
shop (1] 7860 6
shore (2]7769 19, 78662
Shoreline (1) 7858 13
shoreline [54] 7757 17,
7764 19,22,25 779318,
7823 23 7833 4, 7837 8,
7856 2 7, 7857 3 7858 5, 8,
78613 78661,2 786817
7874 24 7875 9 20, 23,
78762 19, 21, 22, 24
7877 22 24 7878 6 7879 8
11, 14, 16, 7880 1,4,21,
78816
788216, 7B85 15,789212
78956, 7896 19, 7897 19,
7B98 17, 7901 15 7903 12
7905 17,24, 7906 1 16 19,
79079 16
shorelines [45)78742 18
787514 787612 787812
13, 17, 18, 7879 5, 7880 23,
24, 7883 2, 7892 1 9, 15
7896 7,789722 789816
7899 7, 10 12, 7900 3, 22 24
7901 8, 10 13, 79022 7 24
79035 9 13,20 790511 14
16,18
21, 7906 4, 7907 14,25,
790B 2 B lB
shorthand [1)791210
Show (1) 776825
show (17] 77577, 77719,

9-1-94 VOLUME 49 C"'"cOid....... by l.ooI<-5ee(S8)

778221,24 25,7784 6 19 7811 8 9,16 19 781318,22
778923,7804 15 78106 781411 781519 22,25
781823 78216, 78271 78163 6 7, 16 7B23 7,
78429,787018,78898 7835 18,24,78417 7896 15
7896 20 Srtlal (1) 7778 10
showing (3) 7783 24, Srtklnak (12]77771, 4, 9,17,
7820 10, 78426 77789, 77954 7805 5, 13
shows (3) 7755 18 7785 25 7828 14, 24, 7829 8 7831 7
783721 sits (1] 7769 17
shut (1) 784622 sitting (1) 785719
SIC (1)7772 10 srtuatlon (5) 777613, 21,
Sidebar (1]7868 2 780710, 78083,785912
sides (1] 7791 5 SIX (7) 77552, 7764 8,
sign (1] 788823 782022 784521, 7846 10
signature (4] 7897 1, 7904 11 7851 16, 7868 21
signed (1] 78572 sIze (5] 778118 7814 17,
SIgnifIcance (2)7824 24 786125,7864 16, 7892 17
787718 skid (1] 7763 17
SIgnificant (8) 7770 17, skImmer'S (1) 786725
77745, 17, 7779 6 782414, Skinner (1) 7849 1
786814, 790717 skip (1) 7764 13
SignifIcantly (1) 7900 15 slabs (1] 7909 9
signifIcantly (2) 788624 slate (1) 7795 10
sIgns (1] 7870 15 slickers (1) 785721
Simple (1) 78787 slightly (2] 7769 11 7848 10
Single (1)7795 13 slip (1]7854 9
single (5] 7773 7, 779511 slope (1) 7838 1
17,21, 7889 13 sloping (1) 7762 6
sinking [2]7863 9,12 slow (1]7868 5
Sipes (4) 78885, 7, 7895 15, slower (2) 77529 78672
19 Smith (1] 7907 18
sir (7] 7778 5 7779 20 snow (1) 7899 9
778221 7806 6, 781622 so-called (1] 7756 16
784218 7882 2 Social (1)7790 21
srt (1] 785718 soli (5) 778825, 7789 5, 12
site (121] 7752 14, 775315 783013, 786620
7754 3,14, 77556,23, SOIls (1)775617
775614,19,21,77575,23 sold (1) 7820 2
77595 21, 7760 14, 18, Soldotna (1) 7884 8
776125 7762 1, 3 24 sole (1) 7843 6
77654 776616,20,77671, solely (2]783621 7885 23
7768 19 22, 7769 3, 14 15 sollcrt (2) 7858 16 7877 19
16 77703,16 777119,23 solution (1)78072
7778 20 7780 18 7781 5 somebody (3) 7828 11
6, 18, T785 B, 778722, 7832 25 7840 7
779124 77931,779518 19 somehow (1]7774 24
20 7796 1, 7799 23, 7800 23 someone (3) 7789 10
7801 23, 7802 3 7, 11 20 22, 7808 18, 7859 14
7803 20 7804 4 7805 1, 6 somewhat (2] 7796 10
19 7806 23, 24, 7807 8 11, 78672
12 13,15,7809 5,78107,20, somewheres (1)7892..13
7811 4 5, 15 78123,4 6 20 Sorry (1) 77957
7B13 22, 25, 7B14 2, sorry (12) 7754 25 776125
9 14 17, 7B1710, 11, 19 777311,779813 7799 21,
7B1B 3, 6 B,2O 78193 7800 24 782118 21,
7822 13 7823 3 4 6 12 14 782516, 7829 22,7903 17,
22 7824 1 78256 11 12 20 7910 12
78261B 19,21,782714 sort (20] 775523 77747,
78303 10,21 7831 17, 77796,7782 4,8,7789 6
78325 7833 B, 7838 17 7800 20 780317,7805 8, 22
7866 25, 789B 17 78076,7, 78207, 7833 22,
sites (86) 7752 12, 15 17, 785610 786523, 7866 9,
77534,5 7, 11, 16,25, 786711, 78684, 787711
7754 18, 77553 8,77562 sorts (3]775611, 7838 8,
7758 19, 7761 13 15, 17 786714
7762 14 7763 1, 7771 6 15 Sound (22) 7772 22, 77733
18, 7773 3 8, 12,22,25 19 777621 77786 12 16,
77744, 11, 15, 17 77833 13 785521 78765 78814,5,
778722 779713,17 20, 788310, 788519 788616,
779911,7802 15, 789124, 790518,7906 7,12,
7B03 3,780512,15 780724 79075 790810,22 7909 1
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T-A-G (1)78792
table [1) 779723
TAG [1} 7879 1
takes [3) 7755 2, 7764 8,

I I

I I

I I

I I

sound [3} 7830 19, 7832 11,
22
Sounds [1) 785614
source (7) 7795 11, 13 16,
17,7796 2,782412,7863 4
sources [2)7760 12,77959
south [1) 7828 17
southern (2) 7876 4, 7884 4
spaced [1} 783723
spalls [1} 775610
span [1} 77788
sparse [1} 779124
speak (3) 7874 17, 788710,
78938
speaking [2} 7775 19 7903 9
spec [3} 7874 22, 24, 7875 7
special [1) 7838 24
specialists [1} 7781 5
specialIZed [1} 7871 24
specific (2) 7904 25
specIfically [2} 7894 18,20
specifiCity [1} 7888 14
specifiCS [1} 7780 15
specify [1} 782512
specimens [2} 7780 12, 24
speculating [1} 7889 19
speech (1)790921
spell [1} 7871 12
spend [4} 7863 18,7869 2,
78949
spending [1} 7768 18
spent [9} 7777 17, 19, 78297,
785121,785319,785920,
7860 23, 7872 3, 7
spill [57} 7754 8, 775511,
776116, 776618, 777225,
77734, 7774 10, 7786 13,
780920, 781514, 18, 78175,
782817,21,78351,5,
7838 20, 21, 7839 11, 12,
784213, 7844 3, 5, 18,
7845 25, 7846 3, 7848 8,
78498, 12, 7850 3, 6, 7,9,
7852 21, 7853 20, 7854 1, 5,
6,22 7860 21, 7861 15,
7862 6 13, 7867 4, 7869 20,
7B71 3 7B77 18, 7883 B,
7891 23 7893 25 7894 1B,
7895 1 7897 4, 7898 8,
790614,790721
spilled [2} 789124,700512
spills [1} 7007 8
spit (5) 7791 6, 7793 17, 22,
7794 2, 7795 6
splash [1} 78382
spilt (1) 7760 24
spoke [3} 7755 17, 778024,
77908
spoken [2) 7776 8, 7780 1
sponsor [1} 78306
sponsored [1) 7828 14
spot [1) 7794 9
spots (1) 7758 1
spraYing [1} 78122
spread (1) 78932
spring [7} 7864 4, 789210,
11 789815,78993,7000 9,
10
square (3) 7787 1, 783015,
78329
SqUirrel [5} 7754 24, 7755 1,

STATE TRIAL TRANSCRIPT
7763 3, 22, 24
stabilIZe [2} 7831 20, 7832.24
staff [9) 7844 11, 16, 784517,
7863 6, 7872 7, 12, 7873 12,
78889,10
staffs [1} 7892 18
Staged [1} 7828 2
staged [1) 782725
stages [1} 786710
stain (1) 79033
stand [3} 779524, 7864 11
standard [2} 7894 24,
790114
standards [4} 78756,
7882 24, 7895 3 7901 9
standing [1} 78722
standpOint [1} 783811
stands [B) 7767 21, 7775 8,
7804 19, 7810 9, 78151,
78525, 7891 10, 7910 10
star [1} 7846 1
start [6} 7755 13, 7796 7,
78734, 7877 23, 7892 10,
789820
started [7) 7775 24, 7811 2,
6, 7833 2, 7851 4, 7864 25,
7894 23
State [54} 7757 17, 77595,
77788,77798,7780 17,
778111, 7799 1,22, 7802.20,
780311 7804 6,78187,9
11,19, 78198,7838 22,
7857 15, 7860 2, 3, 7861 15,
78753, 78763 6 7, 10,
7878 1, 7879 3, 7, 7880 18,
25, 7881 2,21, 7882 14,
17,20,7884 9, 7885 6,
7886 2, 3, 7887 20, 23, 25,
7889 23 7893 17,789713,
7899 2 7901 12 7902 13,21,
7903 15,7904 22
state [16) 775715 7818 10,
7839 16, 7840 3, 7842 18,
7849 5 19, 23, 25, 7852 25,
7861 13, 787110, 7873 16,
700117, 79071, 11
stated [1} 7850 16
statement [6} 7823 5,
7833 20,78378 784210,
787023,787512
statements [1) 7910 14
States (10) 7842 14, 22,
784310,13,7844 2,7850 14,
7852 15 7871 16, 17, 7872 5
states [1} 7864 3
stating [1) 77958
stationed [2) 7872 10, 11
status [4) 7843 10, 788715,
78994,6
stay [1) 7782 23
steel [1] 7763 18
steep [1) 7008 2
steps [1) 776619
Steve [1)7885 1
stiCks [1) 7767 7
stint [2) 7873 19, 7874 11
stolen (2)7806 24, 78087
STOLL [1) 7795 1
stone [B) 7756 13, 7800 1,
78122, 11, 14, 16, 7823 10,
78759

9-1-94 VOLUME 49 COil,,,,,dtiilCebyLook.s-(59)

stones (2) 7851 1, 18 7850 4, 7859 11, 7860 6, 23
stop [3} 7812.7, 11, 789510 7862 20, 7863 15, 16,
stopped [2} 7859 15, 7870 18 786516, 78666,7869 18,25,
stopping [1} 7860 11 7873 20, 78741, 13, 787513
storm [3} 7837 21, 7907 22, 23, 7885 6, 11, 7892 11, ?
7008 4 7893 22, 7901 2, 7008 1
storms [9} 783719 78617, summers [2} 7862 21
7885 21,7886 23,789213 7904 18
7899 8, 7900 5, 25, 7008 1 summertime [2} 7886 20,
straight [1} 7791 5 79084
strand [1} 7781 3 sun [1} 7886 21
stratigraphiC [1} 7830 22 superb [2} 7869 13, 7004 20
Street [1} 7842.21 superseded [1} 780117
street (1)782513 supervISed [1)7853 6
stretch [2} 7869 15, 7870 14 supervising (3) 784716, 17,
stretches [1} 78238 7866 18
striking [1)7850 23 supplementatiOns [1}
strongly (3)7756 3,776724, 784714
7774 8 support (2) 7833 18, 7864 2
structure [1} 785614 supported (1) 7848 24
structured [1} 77728 supporter (1) 787323
structures [3} 7762 23, supporting [1) 7844 11
7764 4 17 supportIVe (1) 77929
studJed (5)7756 25, 77595 suppose (1)7857 23
776611, 7784 1, 78109 supposed [2} 7812 7
studIeS [1)777224 786813
study [11)7759 10, 777112, surf [1} 79083
777712,780512,781920, surface [26)7756 22,7762 6,
7820 8, 7822.22, 23, 782721, 7769 24, 778724, 7700 8,
783125,78507 7794 13, 77988,78277,8,
stuff [4)7768 12, 77756, 12, 13, 78295, 7830 6, 9,
780311, 78788 78516, 15,20, 786625,
style (1)776518 78672,20,22,7868 11,
subject [3} 77558, 781720, 790521, 7006 4,5
785112 surfaces (1) 7829 5
subjected (2)775325, surfactant [1} 786719
776311 surfactants [1) 786717
subjects [1} 785825 surprise [2} 7896 3,4
submitted [1} 7800 23 surprISed (2)78612, 5
subordlrlates [1) 7845 23 surprising (2)7773 17
subSCribe [1) 783617 7896 5
subSIStence (1)7904 3 surrounding [1} 77955
subSOil [1} 775522 Survey (1) 77792
substance (2) 786115, survey [14} 7777 3, 7799 1,
78677 780220, 780311,20,
substantial [5} 7882 7, 7804 20, 78187,9, 10
78987,7900 17, 19,20 782323 78277,13,7000 10,
Substantially (1) 7864 13 7902.6
subsurface (4)7800 9 surveyed [1)782824
781025,7885 8 7006 6 surveYing (1)789821
success [2)789716, 17 surveys [B) 7804 4, 7829 12,
successful (4) 7897 12, 21, 7896 19, 7898 13, 14, 17,
78982,~~23 79008
suffered (1) 7755 10 SUrviVed (1)7762 9
suffiCient (2)7754 7,21 suspect (1)7782 2
suffiCiently [2} 7752 14, SUstained [2} 7802 18,
7761 14 7806 20
suggest [3} 7834 18, 78374, sustained [2)780218,
7841 17 784112
suggested [3)785924, sworn [3} 7842 11, 785213,
7860 13, 7886 6 7870 25
suggestions [1)77685 system [2} 785525,7858 5
Suite [1)784221 systematic [2} 7782 12
sum (2) 7777 23 7778 1 7823 23
summarIZed [1)7800 20
summarizing [1] 7771 7
summary [6} 7771 5, 7772 6,
779910, 78012, 780222,
780311
summer [31) 7846 17, 18,
78479 15, 7848 2 3 21

From sound to takes
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ultimately [5] 784714 25
785817, 787621 78804
ulu [1] 7800 1
unable [1] 78324
unauthonzed [1] 781617
uncertain [1] 78451
uncleaned [1]7860 24
uncommon [2] 7758 18,
780720
uncovered [1] 7825 20
underlying [3] 7761 9,
780214
underneath [3] 7799 18,
79064
undel'3tand [13] 775221,
7796 21, 7798 13 7806 9
780717, 78115, 7814 12,
78198, 783021, 7840 2,
785325 787215 788125
undel'3tandrng [5] 7804 14,
78233,24 7862 10, 790520
undel'3tands [2] 7810 2,
783311
undel'3tood [2] 7862 8,
787217
understudied [1] 7853 18
undertake [2] 782613
7833 22
undertaken [1] 787623
undertaking [1] 7892 6
underway [2] 778311, 7872 2
unfortunate [2] 7766 5
776915
unimportant [1] 7824 5
unique [1] 7877 16
Unrted [10] 7842 14,22,
7843 9,13 7844 2, 7850 14,
7852 15, 787116, 17, 7872 5
Unlvel'3lty [1] 781316
unknown [1]77706
unlike [1] 785522
unlimited [2] 7862 9, 7866 7
unprovenlenced [1] 78205
unreasonable [2]790221,22
unrelated [2] 7768 20, 7809 6
unusual [4]7753 19, 7794 9,
7837 22 7895 8
update [1] 7804 5
upland [B] 7805 12 15
7809 8, 17, 781619, 78173,
7824 14, 7833 7
uplands [B] 7756 7 7800 8
78184 6,8,21,78195
upper [4] 7754 2 7756 12,
780413,18
upside [1] 7794 21
useful [1] 787321
uses [2]78072 7834 12
usual [1] 7909 20
utility (1) 78079

77616, 7784 4,21,23 24, 781114 781624, 78176,
7785 1 2,4, 7791 7 779317 78787
20,21, 78511, 18 type [5] 7765 18 777712
tides [1] 7758 17 7780 12, 78087, 7900 21
tied [1] 79089 typed [1] 7809 12
Till [1] 78558 types [2] 7872 5, 78937
Tim [2] 7782 22 7796 23
tImber [1] 7771 10
tImely [2] 7843 17 7857 16
tImes [10] 7800 6 781021
22,78163, 78499 787017,
7881 8,9 14, 16
tomb [1] 7820 4
tomorrow [4] 7905 7
790921 7910 13 16
tool [1] 787321
tools [1] 7823 10
topic [2] 7825 1 787414
total [3] 7772 12, 7Tl7 23,
77781
Totaling [1] 77538
totally [2] 7768 20 7904 20
touch [1] 78789
tough [2] 78682 7869 15
tOUI'3 [1] 78723
trace [1] 7907 6
track [1] 783524
tracked [1] 7896 12
tracking [1] 77749
trad rtlon [2] 7766 3 4
tragedy [1] 7850 1
train [1] 7812 17
trained [2] 7812 15 7904 24
Training [1] 7840 18
transcnpt [2] 79129 12
transcription [1] 7912 10
transfer [1] 783111
transrtted [1] 7769 18
Transportation [1] 7853 4
travel [2] 77815 7833 21
traveling [1] 7853 20
treat [1] 78564
treated [4] 7762 10, 789722,
23,790016
treatment [4] 7762 19
781122 78163,7896 2
tree [1] 778722
trees [19] 777619 7778 13
17, 19, 20, 7780 25, 7787 19
20, 24, 25, 7788 5 7, 7792 17,
20,77946 16,18,7799 25
tremendous [1] 7892 6
trial [2] 7797 9 7870 5
True [3] 7776 12 779215 16
true [1B] 777611, 7777 14
7779 13, 7783 14 7784 16
17, 778715, 16, 7800 11,
7801 23, 7803 9, 7805 21
781912, 78256 783317,
78482 7875 12 79129
tundra [1] 7778 14
turns [1] 78352
twigs [1]775610
twisted [1] 7763 18
two-page [1] 7895 16
Type [37] 7752 12 14 17, 25
7753 4, 7761 13 7763 1
7764 8 7771 20, 21, 22,
778118 779713 7798 10
23 7799 16 780118 23
78021 12 7809 12 20,21

terrain [3] 777324 777611,
78937
test [6] 7759 6 7760 20,
783015,18, 7866 25,786810
tested [4] 7760 24, 7796 3,
7827 1 7867 22
testified [9]777023, 777313,
7792.21, 7793 10, 78356,8,
78364,784817, 79102
testify [3] 7803 8, 7850 20,
78515
testIfying [1] 7783 6
testImony [21] 7792 8,
780812 78367,783925,
7840 6 9 12 7841 14
7848 16 785022 785110,
7852.3,13 78703,24,
78711, 789918 790515,
7909 19 7910 19,20
testing [4] 7Tl7 3 7800 9
7827 3, 7885 7
tests [6] 7759 12, 77608
78681,2,6 7
Thank [6] 7775 3 7795 2,
78104, 7812 19, 7833 10
784114
thank [1] 7799 21
Thanks [1] 7909 20
thanks [1] 789713
that'll [1] 79024
theoretically [1] 7910 16
theories [2] 7805 22 7806 7
there d [1] 786613
they'd [1] 7860 17
They're [6] 7752 19 20,
7754 7 775624, 777116,
780315
they're [20] 7753 1, 7756 7, 8,
77582 7763 18 776517,
7771 17, 777320, 777422
778213 7794 4 11,78206
7838 9 7842 4, 7902 23,
790825
they've [3] 7762 10, 7822 21
78246
Thick [1] 7804 13
thick [3] 7755 21 7756 3
7804 17
thrnklng [3] 776522, 776718,
78172
third [3] 7763 21, 22, 786112
thorough [1] 7823 3
thousand [2] 7758 11 7892 2
thousands [1] 7768 18
thrashed [1] 7910 3
thread [1] 7855 2
threat [2] 777221, 7774 13
threatened [2] 7752 15,
783824
threatening [1] 78083
three [14] 7753 12 77632
77864 6 780914 781111
781318 783210 784521
78461 10 787424, 78865
79101
Thumb [5] 7754 24 25
7763 3 14,15
thumb [3] 7784 21, 24, 7785 1
tidal [3] 7753 18 7804 13
78935
tIde [1B] 7758 14 77597,
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786719
talk [20] TT72 21 777523,
778117,7796 5,779925
781920, 23 7820 7 7821 4
22 7824 25 7837 14
7840 21 7859 15, 7884 17
788921,22
talked [9] 77685 7790 10
779125, 780812, 7809 5
7813 18, 7829 9 7847 7,
78604
talkrng [20) 7752 12 7Tl7 13,
15, 7778 13, 15, 7780 21,
7788 1, 7791 9, 10,20,
7799 7, 15 20 78108
781411 78224 78332
784513, 7878 18, 7888 15
talks [2] 7819 15 23
tar [B] 781022 781220 23
24, 7834 23 7867 7
target [3] 785924, 786012

- 13
task [6] 781523 781614,
7821 18 19 7835 25 7893 8
tasks [5] 7816 15, 7820 22,
7821 13 782611, 78313
Tatrtlek [1] 7772.17
taxpayel'3 [1] 7831 1
teachrng [1] 7782 15
Team [1] 78882
team [11]778613 782824,
783211, 78588 786117,
7869 8 10 19 21 787920
790314
teams [4] 7873 15 7877 23,
24,788013
Technical [6J 7878 25
7879 1,2 12 78808, 7881 11
technical [6] 7861 9 7863 4
7873 9 11 7879 20
technician [1) 786718
technicians [1] 78783
technique [1] 787324
techniques [2] 7865 17 19
technological [1J 7822 11
tectonic [1] 7758 10
teleVIsion [1] 7883 19
telling [6] 777524 779325,
781113, 78248 786815
787815
temporal [1]7822 11
ten [6] 783724, 78613,23,
7866 25 7880 7 7905 3
tendenng [1] 7889 14
tens [1]7768 18
tension [1] 786720
tentative [2] 7831 8 786010
tenn [7] 7790 16 7819 25,
782522 78431, 7864 6,
787518 787616
tenned [1] 7854 9
tennlnate [3] 787618
78861 790122
tennlnated [7] 787520 22,
7901 3 19 7902 17 19
790414
tenninatlon [1] 787622
tenns [11]775219 77568,
77764, 15 77871, 7831 16
7845 1 7854 4 7862 12
7863 6 7900 16

talk to utility
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Yeah [3] 7801 8, 7821 8,
785815
yeah [2] 7848 15, 7890 13
year [13] 7817 14, 7843 1,
78493, 785925, 7871 21,
7873 19, 7887 8, 7890 6, 7,
78923, 789721,25, 7900 1.4
years [2B] 7766 18, 7770 1
777521 77783 7781 14
778723,782711, 78613
78673 8,78721,787424,
787820,21, 78992, 79036,
18, 7904 18, 7908 14, 16, 17,

77fjg 6, 777620, 77919,20, WlXed [1] 7779 18
7799 7, 15, 7810 1, 8, 7822 4, WlXeded [1] 7779 16
784513,78762,787818, won't [2) 7819 1, 78675
787918,7880 19,788120, wondenng [1]7779 1
790123,25, 790924 wood [1] 7762 18
We've [2]783720,787011 wooden [3]7756 9,7762
we've [11] 7752 7 77653 7780 22
7790 10 779822, 7813 19, Wooley [2] 7820 11, 14
78423 9 78916 7894 11, word [8]7761 7, 7777 6,
79053,790812 7788 14 781915,782725,
wears [1] 775322 7834 12
Weather [2]788519, 788613 words [7J 7765 25,78072,
weather [14] 7860 5,7,21, 781824,783124,7832 24
78683, 7885 18,20,78869 785111,788316
15,19,20,78924,5,78937 work [46]777024, 7789 8,
weathers [1]7860 21 78036,780524 780716,
week [6]783724 784616 78127, 781412, 78199
785511, 786122,787410, 7820 7, 22,78211 4,9,12,
790124 13 21, 78252,3,4,5,78275,
weeks [4] 781520, 7844 4, 78284,6,12, 78313,
7885 16, 7886 5 7840 15, 7845 7, 7860 18
well-known [1] 780712 7864 14, 16, 18,20, 786525
weren't [8] 77979 7829 17 786613,24, 7869 21,
7851 23, 7876 14 7889 23 787622, 18m 6, 7893 1,
7892 9, 7904 22, 23 7897 18, 7900 2, 11, 14,
west [1] 78536 790717,18
western [1] 775720 worked [22]777625,
whaling [1] 7780 12 7780 23, 7820 15, 16, 18,
whenever [2] 7886 7, 7893 8 7834 8, 7846 2, 7857 4,
whereas [1]775612 7858 4,785910,12,786216,
wherever [2]78815, 7883 11 786619,78737,7882 17,
white [1] 7800 1 789320, 790112, 15,23,
Whittier [1] 7769 19 79025,790318,790716
who'd [1] 78479 workers [3] 7806 11, 7812.5,
who've [1] 7792 19 785114
whoever [3] 782120, 78763, working [9]7812.13, 78tt.
7894 12 782914, 7860 9 788617,
widely [2]77666 781925 78935,6,18,7906 2
Wildlife [2] 78767 7888 1 works [1] 7832 10
wildlife [1] 7903 11 World [1] 7805 17
Wilham [21) 7772.22, 77733 world [2]7869 4, 7872 6
19, 777621, 77786 12, 16, worry [1] 7782.5
785521, 7881 4 5, 7883 10, worst [1] 78871
7885 19 788616 789124, worthy [1] 778111
790518,7906 7,12 79075, wouldn't [4]776312,
790810,22, 79091 776710,15,7800 5
willingness [1] 7890 20 write [1] 782322
Wind [2) 7886 21,78999 written [3]7765 25, 7822 6,
WindS [2] 788618,22 788613
Windy [24] 7796 8 779715, wrong [5] 7786 8,9, 7832 13,
77986,22,77994,5 787416,7902.9
7801 14, 15, 16, 17, 18,21, wrote [13] 776719, 7777 7,
78028 7805 18, 7808 13, 15, 78168, 12 22 23, 782719,
7835 18, 7836 2, 9 25 7828 4 5, 6, 9 7830 24,
78374,7 7840 17
wing [2] 7872 4
winter [22] 7845 23 25,
7861 7, 7863 19 7886 7,
78871, 15 20, 78893,9, 12,
7890 9, 14 15, 78966,
78989, 10 7899 1, 7900 1, 5,
790725, 7908 1
Wintertime [2] 7886 25,
79085
wIpe [1] 78758
wISh [4] 775221, 776723,
7836 20, 7885 10
wishes [1] 77827
WITNESS [1]786215
witness [2] 7800 24, 784115
witnesses [1] 7910 13

VISit [8] 78139, 7836 9,24,
78373, 7883 8, 25, 7884 15,
16
VisitatIon [1] 7786 8
VISited [4] 7850 21, 7862 19,
7881 14 7883 9
VISits [1] 78371
vOice [1] 77528

-w-
walt [3] 7783 8, 7806 23,
78082
waiting [1] 7896 18
walk [5] 7785 19, 787518,
78769,16
walked [7]782824,7834 13,
7874 24, 7875 11 7878 9,
78794,11
walking [3]775717, 7854 19,
790311
Wall [2] 77678, 11
wail [5]77555,7765 7,14,
7766 1, 7767 19
wails [1] 77876
wanted [21] 781510,
7821 16, 7822 16 7829 15
7842 1, 78575, 787421,22
25, 78756, 7880 2, 10,
788119, 788317, 788718,
7888 24, 25, 789722,
7898 20, 7902 24
wanting [1] 78029
War [1) 780517
warm [2) 785720, 21
wash [4] 78662, 8, 11,
786723
washed [2] 7758 25, 7868 13
washes [1]7756 23
Washington [3]784221,
78434 7845 7
wasted [1] 78fjg 3
watches [1] 78722
watching [3]781723,
7832 25 7833 16
water [25] 7754 7, 7756 6 23,
7758 9, 7759 7, 7760 23
7762 5, 7764 16, 77fjg 9,
7781 2 7791 4, 7833 4,
7844 21, 7851 22 786522,
78665,11 786710 24,
7868 12, 7885 7, 7906 17
waterlogged [6] 7756 4, 6, 8
775821, 7760 21, 7774 1
waterlogging [1] 77565
waters [1] 7906 11
wave [3] 783719, 7892 13
78966
waves [1] 7908 10
ways [5] 776921, 777921,
7840 23, 7857 22, 7907 1
we'd [2] 7795 19, 78457
We (I [3] 7768 25, 7779 21
78919
we 11 [10] 7764 13, 7785 8,
7798 17, 78524, 7880 25
7881 16 789117 7896 22,
789712, 79022
We're [4] 776822, 7788 1,
7799 20, 7902 4
we're [20] 7760 12, 7762 2,
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Valdez [23]7755 11,77594,
7778 18 7804 7, 7834 25,
7838 20,21, 7842 13, 7849 7,
78507, 785221, 785522,23,
7863 9, 7871 3, 23, 7872 8,
788311 7884 13, 7894 17,
790512, 790614 23
valuable [1]786922
value [5] 7752 19,23,24,
77816, 7822 16
vandal [2]77557,783615
VandalISm [1] 77fjg 20
vandalism [16]77554,9,
7772 21, 24, 77733 8, 12,
7774 11, 13, 7806 8 12,
780814, 7809 18,20, 78176,
782615
vantage [1] 779118
vanety [3] 7765 11, 7768 6,
78563
vast [1] 7824 11
vegetation [6] 7788 16, 17,
7789 11, 7790 9, 7800 10
78295
veneer [4] 775615, 775820,
7760 18 7761 1
Verdant [1] 7752 14
version [5] 77983, 19,
780825 78178, 7832 16
versions [1]78092
versus [1] 7758 8
Vessel [1] 7908 17
vessels [3] 7816 15, 7892 1
17
Vice [1] 7846 1
VICinity [6] 7760 14, 779219,
7794 3 7796 3, 7804 25,
78052
VIDEO [6]7842 17 7850 19
7852 24, 7862 14 22, 7871 9
Video [4] 7850 18, 78521,
7870 1, 7911 14
VIdeo [5] 7757 14, 15, 78708,
18,79058
VIdeotape [11]784215
7852 22, 7871 7 7889 6, 11
78915,20, 7899 19,20
79052,9
Videotape [4] 783720,
784116 78425, 11
Videotaped [4] 784124,
7852 13, 7870 5 25
view [25]776722 77746,22,
7843 14 18,7846 4 7848 11,
22 784915, 78618, 7864 14,
7865 2 7868 18, 7879 14,
788213 7885 23,24
789224, 789313 24 79019,
7904 14, 22, 790721
vIews [1] 7771 7
Village [12] 7754 23, 77555,
7764 11, 12 13,17, 7773 15,
787420 21 78765, 78882,
790223
Village [1] 7766 22
Violation [1] 7770 15
violent [1] 788625
Virginia [1] 78934
VISibility [2] 7790 24, 7791 3
VISible [3] 7769 16 778213,
781123

I

I I
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20
yellow [1] 779115
yesterday [5]7752 13
775320,777911 780813
YOST [2] 7850 18, 791114
Yost [14] 7841 17, 78426, 10,
12, 13 19,20, 7843 23
7845 11, 7848 3, 7850 12
78523 789514 19
you'd [4] 7788 13,780312,
7851 21, 7861 22
You'll [1] 7815 14
you'll [5] 775610, 7783 8,
7784 3, 7804 19, 7841 25
You've [2] 7834 2,787711
you've [12]7764 9 7769 8,
77782, 11, 779125 781115
781413,21 781815,
7840 15,78556,10
yourself [3] 7806 5, 7868 23
790823

-z-
zone [44] 7754 19,21,
7756 17, 23 7758 2, 6,
775925,776118,7762 15,
7763 7, 18 7764 1, 7,
7781 20, 23, 7784 23, 24,
77851,2,4,7804 13, 18
7809 7, 8 19 78113 78143,
4, 7, 78173 781911, 13,
7820 24, 7821 2, 16, 7822 7,
782316,
78244 9 15 783715,19,23

) 7839 14

'yellow to zone
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(1) PRO C E E 0 I N G S
(2) (Jury In at 8 35 am)
(3) (Call to Order of the Court)
(4) MR CLOUGH Good mornIng Your Honor
(5) THE COURT Yes counsel
(6) MR CLOUGH With your permiSSion Your Honor It Smy
(7) pleasure to be able to call as Exxon s flOal WItness In thiS
(8) case on behalf of Exxon Corporation Mr Otto Hamson
(9) THE COURT Now I d like you to know thIS IS not the

(10) last witness 10 the case because there Is such a thlOg as
(11) rebuttal so don t - don t think thiS IS the last day
(12) MR CLOUGH I noticed a general leaning towards the
(13) door there
(14) MR PETUMENOS Old you talk to the JUry yet about how
(15) Thanksglvrng s gOing to be handled?
(16) MR CLOUGH I thought you were on the Halloween
(17) committee
(18) THE CLERK. Raise your nght hand please
(lg) (The Witness Is Sworn)
(20) THE CLERK. Please be seated Sir for the record
(21) can you please state your full name?
(22) A My name IS Otto R Harnson H a r r-l s-o-n
(23) THE CLERK And your occupation?
(24) A PreSident of Exxon PIpeline Company
(25) THE CLERK Thank you
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(1) DIRECT EXAMltyATION OF OTTO R HARRISON
(2) BY MR CLOUGH
(3) a Good morning Mr Hamson sir
(4) A Good morning
(5) a Mr Harrison you ve been a witness here In the courtroom
(tl) throughout most but not all of the tnal This IS your
(7) opportunity to tell the fUry a little bit about yourself
(8) A I was born In Texas lived my early life the Texas I
(Il) attended a couple at years of a military aeademy went Into the

(10) Army for two yean; as an enlisted man spent most of that In
(11) Germany Came back and finished college at the University of
(12) Texas In Austin I graduated With a degree In petroleum
(13) englneenng Went to work for a predece&&Or of Exxon
(14) CorporatIOn at that time In 1959
(15) I also In 1959 marned a delightful young girl from
(ltl) Austin and we re celebrating our 35th wedding anniversary this
(17) month We have four children three grandchildren and a fourth
(18) grandchild on the way
(19) MR CLOUGH Your Honor because Mr Hamson Is our
(20) final witness I have received a speCIal Indulgement of
(21) Plaintiffs counsel In advance forth.s next exhibit
(22) BY MR CLOUGH
(23) a Mr Hamson could you please Identity for this JUry
(24) what s been marked for Identification as OX99999?
(25) A That s a photograph at Easter of my granddaughter

l_ _·MIDNIGHT SUN COURT REPORTERS 907258-7100 Page 7913 to PaQe 7916



STATE TRIAL TRANSCRIPT 9-2-94 VOLUME 50

Vol 50 7917
(1) JennIfer when she was 16 months old
(2) MR CLOUGH It s the nicest looking thing we had to
(3) put up there today Your Honor We can take that down now
(4) BY MR CLOUGH
(5) Q How long have you been employed wrth Exxon Corporation
(6) sl(7
in A35years
(8) Q And can you tell the Jury generally about your career wrth
(9) Exxon?

(10) A I started off as an engineer My WIfe and I probably moved
(11) some 28 tlmes or so during that penod of time but we ve been
(12) fortunate to work In lots of Interesting places and lots of
(13) Interesting projects We were Involved when computer-
(H) computerization first came about and we were Involved In
(15) automating a good part of our prodUction operations I was
(16) Involved In the first deep-water underwater 2 000 feet or
(17) plus technology and the development of that In the Gulf of
(18) MeXICO I spent a couple of years In Ubya In ESSO Ubya
(19) which Is an affiliate of Exxon Corporation where we have a
(20) large or had at that time a large all and gas operation and
(21) the first commercial L&G plant In the world I was one of the
(22) last three people we had out of Ubya
(23) I went to work In Australia In about 1982 and worked there
(24) until I came to Valdez In about 19- - In Apnl of 1989 and In
(25) September of 1992 I became president of Exxon Pipeline
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(1) Company
(2) Q Mr Hamson where were you on March 24th 1989 the day
(3) the spill happened?
(4) A In Australia The Easter holiday Is a very big school
(5) holiday It s at the end of the school season so their
(6) seasons are reversed so It s at the end of summer and we were
in at Easter camp There was a church group had a camp each

year
(6) dunng that period of time and my Wlte and I taught
(9) water skiing so at that time we were at a place teaching

(10) water skIIng There were no newspapers there was no radio
(11) there was no TV We were In a location that the Aussles call
(12) the Outback That s where I was that day
(13) Q How and when did you first hear of the Exxon Valdez spill?
(1 4 ) A I first heard of the spill probably four or five days
(15) later atter we returned from that holiday came Into the
(16) offIce and picked up the Informatlt.n that was off of the office
(17) bulletinS I may have seen something In the paper that
(16) morning but It was on my return to work
(19) Q Now how was It that you eventually came to Valdez Alaska
(20) to work on the spill effort?
(21) A I was called early one morning by a gentleman by the name
(22) of Sid Reso who was then president of Exxon Company
(23) International and Sid called me at about five or 5 30 In the
(24) mornIng so I m not sure I remember the first 10 or 15 minutes
(25) of the conversation but he did descnbe to me what was going
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(1) on as a result In response of the oil spill that 11 was a big
(2) Job that It would take awhile to get the Job done that we
(3) wanted to be sure the Job got done right and we did whatever
(4) was needed to do 11 nght He asked me rf I would come over
(5) and manage that Job and I agreed and came to Valdez
(6) Q Did you sUbsequently have a conversation wrth the CEO or
in chief execUtIve officer of all of Exxon Corporation?
(6) A Yes I did Larry Rawf was CEO of Exxon Corporation at
(9) that time After I was In Valdez probably three or four days

(10) and I don t remember the exact day I did talk to Larry on a
(11) telephone call and he reiterated several things He
(12) rel1erated the Importance of the Job the Importance of dOing
(13) the job nght He also assured me that whatever authorrty he
(14) had as CEO of Exxon that he was gIVing to me gIving all the
(15) authonty that he could from that posmon that I had
(16) unlimited monetary authorrty to pursue the cleanup effort and
(17) that If anybody In Exxon got In my way Just to let him know
(18) Q When did you arnve In Valdez SIr?
(19) A Apnl the 5th of 1989
(20) Q And what did you do when you got there?
(21) A I spent the first day In bneflng seSSions getting up to
(22) date about what was gOing on The second day I spent most of
(23) the day In overillght of Pnnce William Sound area and around
(24) Into the Gulf of Alaska pnmanly taking a look at where the
(25) or! was on the water at that trme As you know the
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(1) corporation had expressed publiC apology for the spill and 
(2) and we Sincerely regret the spill ever occurred In looking at
(3) the amount of all that was on the water at that tIme It was
(4) clear to me that It was a major InCIdent We had a big job to
(5) be done and - and we needed to get after It
(6) Q I d like to Your Honor put up here on the easel our
in billboard map of Pnnce William Sound And Mr Hamson If
(6) you could come down J d like you to show the jury where you
(9) went- was that your first real overflight over Prince William

(10) Sound?
(1') AYes rtwas
(12) Q First of many?
(13) A First of many
(14) Q USing the billboard map Defendants Exhibit 13198 - have
(15) I tied up your cord there?
(16) A I think you have tied up my cord
(17) Q Mr Hamson uSing the map here could you show the JUry
(16) generally where you went on that first overflight and descnbe
(19) the situation as you saw It
(20) A Somewhere -
(21) Q This Is Apnl 5th Is that correct SIr?
(22) A This Is Apnl the 6th of 1989 If I can do this wl1hout
(23) tnpplng over the wire we of course - we of course flew out
(24) of Valdez We covered the arm went out to where the tanker
(25) was of course there was no all In thiS area We then did fly
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(l) on down through the south We looked at Naked Island here

We
(2) went over the main route of where the 011 occurred which was
(3) moving out through thiS area rrght here
(4) We covered the edge of Montague We looked at Smith we
(5) looked at Seal Island Applegate Rocks which are In here
(6) Green Island we covered the area of Knight Island went down
m of course and looked at LaTouche and Evans Island down
(8) overflight of Sawmill Bay and Chenega Village back In through
(9) these passages nght here We came up here on the backSide

of
(10) Knight Island
(1 I) This was before we had really Identified that a later storm
(12) brought some allover here Into Lone Island and Perry Island
(13) but we did cover thiS area because there s an oyster farm up
(14) here at Perry Island
(15) And we looked back In thiS - thiS area rrght here because
(15) there s some other flsherres hatchenes that are of Importance
(17) In that area and we pretty well spent the day covenng the
(lB) area
(19) We also as we got down here went on out Into the Gulf of
(20) Alaska The all at that time had not - was not moving very
(21) far down coast It tended to be moving out and accumulating at
(22) that particular POint
(23) Q You said In addition to the overflight you received some
(24) bneflngs back In Valdez durrng thiS penod?
(25) A Yes sir
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(1) Q What was - describe for the JUry what the overall
(2) situation was as of thiS time
(3) A There were three main efforts gOing on Of course there
(4) was the - the IIghterrng effort that was gOing on on the
(5) vessel That work was being wrapped up There was booming

of
(6) crrtlcal resources such as down at Sawmill Bay and the other
m hatchenes that were gOing on and there were skimming
(B) operations that were occurrrng throughout Pnnce William
(9) Sound

(10) a Had any focus begun on the long term shoreline deanup
(l1) effort yet at that time?
(l2) A The shoreline deanup effort was not under - underway at
(l3) that time There was some evaluation gOing on but In all
(14) cases all was &tIl1lmpaetlng the shoreline and had not
(15) contacted the shorelme In a number of places
(16) a Upon your arrrvalin VatJez sir as manager of thiS
(l7) operation what did you do to get that cleanup effort \;tarted?
(lB) A We went around and started off to be sure that we had dear
(19) pnontles and the prrontles that we were to establish of
(20) course were to finish the IIghterlng take care of the vessel
(21) because the vessel stili had a million barrels on It We
(22) needed to do that safely and we did do that safely We dldn t
(23) spill any ollar get anybody hurt In that process
(24) We needed to boom the critical resourcas such as
(25) hatchenes and streams that needed to be taken care of We
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(1) needed to get the free all off the water We then needed to
(2) move In to the deanup phase on the shorelines and we also
(3) needed to listen to and work With and respond to the
(4) communities the Native corporations the Native Villages and
(5) other publiC Interest groups and the fishermen that were In the
(6) area and above all we needed to have a safe operation
m a Now at the time that you arnved In Valdez what were some
(8) of the government organizations that were already present
(9) on scene workJng on the spill response In thIS - the exhlbrt

(10) we re gOing to show the JUry here IS DX6343 on the Barco here?
(11) A When I arrrved on scene we had a federal on scene
(12) coordinator and of course you heard some of that from the
(13) testimony of the two admirals yesterday but the federal
(14) on scene coordinator In thiS case who Is the U S Coast Guard
(15) and ,n 1989 was pnmarrly Admiral RobbinS Dunng the summer
(16) deanup phase
(17) They were responSible for making the calls and for
(1B) coordinating the effort of the other federal agenClas that had
(19) a responsibility or Input to the process In addruon there
(20) was a state on scene coordinator The state on scene
(21) coordinator was the commissioner of the Department of
(22) EnVironmental Conservation that was DenniS Kelso and
Dennis
(23) Kelso had the responSibility of coordrnatlng and handling the
(24) Input from the other state agenCles that are shown here for
(25) Input
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(l) In addition we had Input from a lot of other public bodies
(2) or Interested parties
(3) a When you say Interested parties other Interested parties
(4) what other types of Interested parties were present and
(5) on scene In Valdez at thiS time other than governmental
(6) entrtles?
m A FIshermen and fishermen groups There were environmental
(8) groups there that were present There were a number of
(9) commumty groups that were represented there were

(10) representatives from - from time to time from the VIllages or
(11) the corporetJOns the Native corporations
(12) a Now dunng the month of April did the commandant of the
(13) Coast Guard Paul Yost come up to Valdez?
(14) A Yes sir
(15) a And did you meet With him at that time?
(16) A Yes sir
(l7) a And If we could have the next exhibit please which I
(1 B) believe IS 14059 2 IS that the commandant you re meeting WIth
(19) there?
(20) A That IS Admiral Paul Yost who Is commandant of the Coast
(21) Guard at that 1Ime
(22) a And what did you work on With Admiral Yost In Apnl of
(23) 1989?
(24) A The pnmary thmg we worked on was the first general plan
(25) for shorelrne deanup The way the process worked and agarn

I I
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(1) you heard a little brt of that descnbed yesterday IS WIth
(2) Input from a lot of people and we had a lot of good Input from
(3) the Nallve organizatIons and from fishermen and from other
(.) Interested parties
(5) We developed a general plan for shoreline cleanup that we
(6) submITted to Admiral Yost as well as the other government
(7) bodies on Apnl the 15th of 1989
(8) a Now Admiral Yost I believe In hiS teSllmony said he was
(9) up there for about fIve or SIX days that first strnt Was he

(10) replaced by Admiral Robbins as federal on scene coordinator?
(11) A Admiral Clyde Robbins yes sir
(12) Q And Mr Harrison did Admiral Robbins as FOSC establish
an
(13) organizational structure for the spill effort?
(H) A Yes he did
(15) Q If we could have the next exhibit please DX2293 Can you
(16) blow that one up a little bit for us Joel rt possible?
(17) Can you Identity thiS document tell us what rt says or
(18) what the admiral was dOing?
(19) A Admiral Robbins felt there was a need to defrne tor all
(20) parties Involved to layout a procedure of how Information
(21) would flow and both Admiral Robbrns and hiS successor
Admiral
(22) Cmncaglinl were very Interested that they got Input from all
(23) parties and that there was a structure for that to happen and
(2') that there was also a structure that allowed deCISions to be
(25) made And so thiS letter was hIS cover letter on that
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(1) organlzanon chart to set up that structure
(2) Q And counsel that was DX2293
(3) And was thiS organlzatlonal structure that was used to
") Implement that first general plan that you were talking about?
(5) A Yes sir
(6) Q Now we have another exhibIt here I d like to put up on the
(7) easel for you Mr Harrison This IS hope I don t hit you
(8) WIth rt - DX5127

(9) USing DX5127 can you explain to the JUry how the cleanup
(10) planning and Implementation process worked?
(11) A The FOSC here of course IS the federal on scene coordinator
(12) for the U S Coast Guard These as we showed you on the
other
(13) chart are all of the vanous federal agencies that had Input
(1.) to that chart to the deCISIons Here are the state agenCIes
(15) that had Input and here are the outside groups from which he
(16) took Input
(17) Now rt dldn t flow quite the way It was on this chart
(18) because there was a contrnuous flow between groups There
was
(19) a flow that would occur from the state agencies and the federal
(20) agencles There were o1her commITtees that were meeting
(21) There was dIrect flow from this group Into these other two
(22) groups We were discussing wrth outside pames a number of 
(23) number of things at the same llme so there was krnd of an
(2') almost ongoing dIalogue but once the official plan was
(25) submitted It went to the FOSC He then sent It out to all
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(1) these groups for comment and then would come back and then
(2) give hiS comments and when we Integrated hiS comments then
(3) approved the plan
(.) Q I see NOAA there under the federal agenCIes Old they have
(5) a speCIal role In thiS process?
(6) A The National Oceanographic Atmosphenc Administration are
(7) the technical adVISOrs for the U S Coast Guard rn all spills
(8) and they have a group of people In NOAA who responds to 011

(9) spills all over the Unrted States and actually all over the
(10) world and these - these gentlemen and these ladles have a lot
(11) of expertise In that area
(12) Q Old the Coast Guard brlng any of Its own speCIal experts up
(13) to work on this effort?
(1") A Yes the Coast Guard has a number of stnke teams and
(15) those stnke teams have some Immediate response capability
and
(18) they made that stnke team capabllrty available In Pnnce
(17) William Sound
(18) Q I m take thiS one down - actually we II leave that up
(19) there for a second I d like to put up what s been marked
(20) previously as Defendants ExhibIt 7020AA I d like to ask you
(21) a couple questions now
(22) Once that general plan was approved - the one you were
(23) talking about all nght - did that authonze Exxon to go out
(2') and start deanlng beaches?
(25) A No It did not
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(1) Q Whynot7
(2) A Once you had the general plan laid out - and the general
(3) plan In rt descnbed a number of factors descnbed weather
(.) some general environmental archaeological type

conslderallons
(5) equipment and manpower bUildup Then you had to come

back on
(6) these shorelines -
(7) Q Let s bnng that a little closer because that s a tough
(8) one to see I II hold It over here
(9) A On these shorelines once they were surveyed they were

(10) diVided up Into what we call segments Some logical site
(11) beach kind of headland between headland would be called a
(12) segment
(13) And before we could work on a segment we had to submit a
(1') plan to the Coast Guard and that plan could only be submitted
(15) after It had been viSIted by an archaeologist a
(111) geomorphologlst and Intertidal biologist - and you ve heard
(17) about all these krnd of folks through the testtmony
(18) They actually went to the location to determine If there
(1 g) were speclal archaeological consideratIons were there speCial
(20) environmental considerations what the degree of OIling was
(21) and from that they made a recommendation on what should
be
(22) d one to that sIte
(23) That In tum went back In and we turned that Into a work
[2') plan which the admiral then submitted back to - for comment
(25) to several committee groups and for feedback and he
eventually
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(1) approved a segment by segment work plan for gOing out and
(2) picking anyone of these particular Sites as to what work would
(3) be done on It and there was a work plan defined for each of
(4) those sites
(5) Q Thank you Why don t you go ahead and retake your seat
(6) here I II try and clear the view for the Court
[7) I d like If you would sir to descnbe Mr Hamson
(8) your role as manager of the Exxon operatIOn and how you
(9) Interacted With the federal on scene coordinator the state

(10) on scene coordinator and the other offiCIals respondmg to the
(11) spill - and tt we could have DX14059 3 please
(12) Maybe you could use thiS picture to sort of Identify to the
(13) JUry what we re looking at who we re looking at and how the
(14) process worked?
(15) A Well let me start off by saying dunng the early stages In
(16) 1989 we had a public forum a meeting that occurred every
(17) mght from seven till 10 00 That would have a large number of
(18) people In It and you see at thiS table - you probably cen t
(19) see It very well but I m down at the end of the table
(20) Next to me IS Admiral Yost There 10 Denms Kelso Admiral
(21) RobbinS Is there There 10 a large number of their staff
(22) We also had attending these meetings whoever wanted to be
(23) there Because they were held Imtlally at the courthouse In
(24) Valdez and then later at - at other public halls so people had
(2S) access to those
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(1) As the year rolled on these meetings dropped down to about
(2) three a week stili held In the evemng but to be sure that we
(3) had on gOing dialogue we continued to be sure that Dennis
(4) Kelso Admiral Robbins and myself were commumcatlng so we

had
(5) ongoing communication sessions dunng the Intervemng days

so
(6) we dldn t drop the ball anywhere and so that we were
[7) responding as best we could to concerns that the people had at
(8) that time
(9) Q Now as manager of the Exxon operation was part of your

(10) responsibility to get out Into the field yourself?
(11) A Yes sir
(12) Q And how often would you get out and where would you go?
(13) A I probably averaged getting out to the field locatlom; out
(14) on beaches probably twice a week there would be some weeks
(15) that was more than that and In addition I also got out to
(15) Vlsrt a number of the commumtles and groups that were also
(17) very interested In what was going on In the process
(18) Q Now was It your responsibility or one of your
(19) responsibilities as manager of the Exxon effort to mobilize the
(20) human resources that were applied to the spill cleanup?
(21) A Yes sir
(22) a And can you tell the JUry what you did In that regard?
(23) A Well If I may I II deSCribe that In kmd of three
(24) groups We brought In a group of Exxon people about 800
(25) people from all around the world Most of them came from the
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(I) Unrted States but because of the Importance of thiS we had
(2) called on people from all over the world We brought In people
(3) from -In addruon to myself from Australia MalaySia
(4) Singapore Norway Germany England Canada Columbia

We were
(5) able to IdentIty the best resources that we could find and
(6) bnng them In to work on that project And I do have to say
[7) about these folks as wrth a lot of folks IS they were very
(8) commrtted to - to do a good Job They really worked harder
(9) than I could have asked them to do They really came In and

(10) did an outstanding Job
(11) The next group of people that we brought In were a group of
(12) speCIalists We brought In speclaltles to fill In in those
(13) areas where we dldn t have the speclallsts to do thiS These
(14) are people like archaeologiSts and geomorphologlsts and
(15) Intertidal bIOlogiSts also people like With OOPS 0 Bnen Oil
(16) PollUtIon Service Jim 0 Bnen himself and Fred Byars and hiS
(17) group of people
(18) We brought In those experts Identifying agaln the best
(19) we could find With cleanup expertise from around the world to
(20) be In there helping us do thiS particular job
(21) In addition we hired people through our contractor here In

(22) Alaska we had a pnme contractor we had a lot of contractors
(23) but we had a pnme contractor-
(24) MR PETUMENOS I m sorry to Interrupt Judge could
(25) we approach the bench?
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(1) (Bench conference on the record)
(2) MR PETUMENOS I thought we had an understanding WIth
(3) respect to the orders and so forth that the relevance of the
(4) deanup was the extent to which the beaches were mitigated
(5) that we weren t gOing to talk about the number of boots and the
(6) purchases and the amount of money spent We have a

narrative
[7) response gOing on here and my objection probably In the fi~

(8) Instance Is the objection to narrative response I don t know
(9) what 10 coming I think counsel could tighten hIS questions

(10) And secondly so that I have an understanding of where the
(11) examination Is going It 5 fair game obVIously to have evidence
(12) of the cleanup and Its effectiveness and how rt mrugated the
(13) damages on the beaches but we shouldn t be going Into how
many
(14) people were hired from Ala~ka how many - how much benefit
was
(15) given all that sort of stuff I thought we had that clear
(16) MR CLOUGH There 10 nothing on the economic In
(17) cross-examination the PlaintIffs other times have talked about
(18) thousands of people on the beaches 10000 12000 people
hired
(19) for the cleanup ettort I was gOing to ask him to IdentIty the
(20) total number and how they re broken down between the water
on
(21) the shore versus logistical
(22) I was also going to ask him not talk about anyttllng
(23) further whether Exxon made an effort to acquire local
(24) knowledge and expertise In Its work for-
(25) THE COURT That 10 not what he 10 dOing counsel and
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(1) Mr Petumenos IS nght You ask him specrfic questIons
(2) don t want this to be a long drawn-out descnptlon-
(3) MR CLOUGH He was almost at the end of It

«) THE COURT - only for the purpose of shoWIng Exxon s
(5) a good guy Get to It

(6) MR CLOUGH It s not for the purpose of that Your
(7) Honor
(8) THE COURT Listen to me I want you on the Issues
(9) here

(10) MR CLOUGH Do I have penmlSSlon to ask those two
(11) particular questions?
(12) THE COURT You have penmlsslon to ask SpecrllC
(13) questions that aro relevant to the Issues In thiS case That s
(14) what you have penmlsslon to do Please do It
(1S) (Bench conference conclUded)
(15) BY MR CLOUGH
(17] Q Mr Hamson what was the total number of people that
(18) Exxon brought to work In the cleanup effort dUring 1989?
(19) A lntJe over 11 000
(20) Q Can you tell the Jury how they broke down In their sort of
(21) general responslbllrtles?
(22) A Yes I can Basically we had about at a maximum of that
(23) 11 000 we had about 7 000 on the water at the peak These
(24) were people that were supporting the cleanup operalJons and
of
(2S) that about 3500 of those worked on the shoreline So we had

(1)

(2)

(3)

«)
(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(1<)

(1S)

(16)

(17]

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(2S)
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them to the shorelrne to clean up rocks WIth white rags and
unfortunately that was a ternble public affairs related
deaslon
We made the deaslon not because that was a pnmary

cleanup technrque we were JUst tryrng to constructively use
the people In the best way that we could dunng that lime frame
until we got the equipment ready to start the washing
operation
Q Now I think the PlalntTffs have on a couple of occasions
shown the jury pictures Were you In the courtroom when
PlaintIffs showed the jury pictures of the rock wiping
operation?
A I don t rocall that
Q Old that JUst occur very early In the cleanup effort?
A Very early In the cleanup effort as far as lust one of

JUst WIping - wiping rocks WIth rags That s when that
occurred Of course In the later years the cleanup we did
have some manual cleanup that we were dOing of reSidual oil
that tended to be wedged In between or under rocks
Q When did the real cleanup effort get gOing SIr?
A it was before the end of Apnl but In late April we got
the full fledged operatTon going
Q And what were your goals for the cleanup in 1989 - and If
I could have DX5170 here for the JUry thiS IS an exhlbrt
previously admrt1ed on the shoreline surveys
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(1) ground support operalJon we had a water support operation

and
(2) we had direct cleanup personnel
(3) Q When did the shoreline cleanup actually get gOing?
«) A Dunng tho second half of Apnlln 1989
(S) Q And can you desClibe for the jury the start up of that
(8) process?
(7) A Yes In Valdez - we did most of our equipment preparation
(8) In Valdez We were trying to get equipment ready and people
(9) trained Simultaneously and the equipment we were getting

ready
(10) Initially was landing craft because we were usrng landrng craft
(11) to get to the shoreline from the hotel ships that we had
(12) because they were flat bottomed and they could carry
(13) eqUipment
(14) And on these landing craft we were puttrng pumps and hoses
(IS) and appropnate safety eqUipment And as we put those thrngs
(16) together rn Valdez we actually got the people trained a little
(17] bit before we got the equipment ready
(18) Q And what did you do With the people during that period of
(19) lJme?
(20) A That - that was a question we debated did we turn the
(21) people loose In Valdez which IS a relatively small town or do
(22) we try to do something constructive And 50 I made the
(23) deaslon that we put them to - put them to work dOing
(2<) something that was - was constructive and would tend to keep
(25) them - keep them out of trouble In the process And we sent
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(1) A Okay our goals of course were to be sure that we got out
(2) and responded to those locations where the oil had Impacted

the
(3) shoreline So we conducted surveys on each shoreline

segment
«) as we descnbed and that came about through several
(5) processes
(6) One IS we have a large number of overflights that were
(7) conducted by us and by the federal government and by the

state
(8) government to look at where 011 mIght be on the shorelines
(9) We had a lot of Input from local people as to where currents

(10) would most likely carry 011

(11) In addrtlon we sent - sent people out to every place that
(12) we thought there might be all based on all of that
(13) information mapping and current data From this you can see
(14) on thiS survey that while we surveyed about 3 000 miles or a
(1S) Irttle over 3 000 miles In 1989 under that format a large
(18) number of that had no allan It that was surveyed because we
(17] were trying to err on the Side of being sure we looked at every
(18) place that might pOSSibly have all As you know only about 15
(19) percent or so of Pnnce William Sound had all or about 85
(20) percent of It did not
(21) Of malar concern to us are the little -In 1989 are those
(22) that were on here as the blue mark that Is the dark blue
(23) mark Because that s heavy those are the heaViest
(2<) concentrations of all and the somewhat orange color that was In

(25) there because that was the next heaViest So that was
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(1) obviously where the most intensIVe work was gOing to be done
(2) The work that was on the light and very light areas was
(3) pnmanly manual pick up wherever - wherever that occurred
(~) a What were the types of deanup processes that you and the
(5) people working Wlth you employed In 1989 on the shorelines?
(6) A We did cold-water wash we did a warm or hot water wash
(7) We did bloremedlatlOn we did some mechanical work such as
(8) tdling and backhoe work and we did manual pickup which was
(9) by far covered most of the miles

(10) a Old you bnng with you a serres of photographs shOWing
some
(11) of the results of those techniques?
(12) A Yes sir
(IJ) a Counsel thiS IS gOing to be starting with DX8368A and If
(1~) I could get Mr Twelker s assistance here I m gOing to set up
(IS) a lew
(16) Mr Hamson why don t you come on down here?
(17) Mr Hamson first of all these exhibits are labeled
(18) Green Island 1989 Can you usmg the Pnnce William Sound
map
(19) Which Mr Petumenos IS glvmg me a hand wnh -thanks Tlm
(20) can you show the JUry where Green Island Is7
(21) A Yes Of course Valdez IS off the map up here and the
(22) first big pass of all came down thiS dlreCtJon Here s Smith
(2J) Island here S Green Island and we re actually gOing to be
(24) talking about thiS end of Green Island Which was In the path
(25) at that all
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(I) a Okay I d like you to take a look at please sir
(2) DX8368A and If you could tell ~he JUry what this shows
(J) please?
(4) A ThiS shows a heaVily Oiled beach at Green Island You II
IS) see that 011 was saturated In between the rock ThiS IS a
(6) cobble beach at Green Island
,) When you - when you looked at these you re not surprrsed
(8) that a lot at people rn 1989 felt we could never clean thiS
,1) up They sincerely telt when they looked at these things

(10) that It was Impossible to dean up
(II) And It was bad It looked bad and It was bad
(12) And In these heaVily Oiled segments nght here when we
(IJ) carne In to wash the shoreline - and you heard one of the
(1~) admirals talk about thIs yesterday - we would waGh off the
(IS) shorelme between tIdal cydes there are two 15-foottldal
(10) cycles a day here
(17) You d wash the all off the shorelrne inSide a boom pick It
(18) up With a skimmer come back atthe next tidal cycle and It d
(19) flushed some more 0,1 out

(20) We stayed on each beach segment tlil we flushed the oil out
(21) and got It to the pornt where there wasn t heavy 011 left on
(22) the rocks anymore We did thana the approval of the lederal
(2J) on scene coordrnator s representalJve the state on scene
(24) coordmator s representative and rn some cases -we had a land
(25) manager Involved rn these sites
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(1) But thiS IS - thiS 110 what a heaVily Oiled segment looked
(2) like And we re gorng to deGCllbe what happened to thiS
(3) segment through history a IrttJe bit
(~) a Let me cut In front of you here The next one we 'Ie got IS
(5) DX6399 Tell the lury what thiS Ghows
(6) A Okay what thiS IS thiS IS the same Gegment We are
(7) looking at the same segment on the beach after It s been
(8) washed - and you know that If you spilled all If you ve
(9) change your all and you spilled allan your dnveway and you

(10) JUst washed It off WIth water you would stili have a stain on
(11) the dnveway
(12) That s What w~ nave here While there S lUst sheens on
(IJ) some of the Ii...a ooois nght here and there Isn t any heavy
(I~) all that would come off on Wildlife there IS GlJII a stain on
(15) all of the rocks that are on these Ghorellnes
(16) And again thiS caused a lot of concem when people looked
(17) at thiS You washed It and when you got through It stili

(16) looked pretty bad
(19) One of the things that we did dunng 1989 WaG develop a
(20) process called bloremedlatJon and what happens Is In the
(21) waten; In these - and on these beaches there are some
(:22) microbes that live that naturally eat hydrocarbonG becau~

(:23) there s natural hydrocarbonG In this area from Gpruce needles
(2~) and popweed and other things that grow out here And what
we
(25) would do Is add nutrients Which are fernllzens - not a whole
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(I) lot different from your yard fert/Ilzer - add nutrients
(:2) These microbes would grow faster In fact crow a hundred fold
(3) grow from a tenth of one percent at the microbe popUlatIOn to
(~) ten percent
(S) And In the process they would eat all Now they wouldn t
(ll) work well until you had washed the beach to thiS stage and
(7) thiS was actually the flnst beach on which we tned
(8) bloremedlalJon We d run some te~ as a reS6Brch prOJected
(9) under the auspices of the EnVironmental Protectlon Agency -

bv

(10) the way a criSIS IS a temble time to run a research project
(II) but thiS one happened to work pretty well This ww; the flnst
(12) beach on AuguGtthe 1st WIth the beach loolong like thlG we
(IJ) put on bloremedlalJon and -
(1~) Q We 'Ie got another picture here DX6340 and now a broken
(15) prior exhIbit If you could tell the Jury what thIs one Ghows
(Ill) plew;e7
(17) A This Is three weeks later after bloremed'atJon and what
(18) you can see here IS the forces of nature plus what the microbes
(1Q) are eatmg at that pOint are taking those all remaining all
(20) stains offlhe rod<G
(21) Now you can GlJII see Game Glgns of all that are through
(22) here but you can see that there has been a very Glgmflcant
(2J) removal 01011 o"erthat period of time and you ha"e both
(2~) things working for you you do have the forces of nature and
(25) you do have the microbes that are workIng for you And this
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(1) was - tillS was a very successful appllcauon
(2) Q Now I nonce tills IS labeled August ot 1969 and tile pnor
(3) one IS also labeled 1969 You say-
(-<) A Well thm s August the 1st and thiS IS about three weeks
(5) later In 1969 As I said thtsls the first one on which we
(6) did an application that was not a test. We did about 70 or 60
(7) miles ot bloremedlatlon In 1969
(8) Q 11 you =uld give me a hand to hOist up again DX6339 and
(9) then three weeks later we ve got atter the blOremedlatlon

(10) DX6340

(11) Then we ve got Defendants Exhibit 6369A Could you
(12) IdentIty tile date and locauon Ottills for the JUry and tell
(lJ) them what It shows?
(1-<) A This Is tile spnng 011990 So we came back In the spnng
(15) of 1990 to look at this location Out here at the edge of the
(1~ water this IS Just wet and tillngs that are regrowing out
(17] here There S- you re really visually not seeing any all on
(18) thiS 10catJon at that Ume
(1g) We did =me back In here and do on the upper part of the
(20) beach a Irttle bit at manual pick up but you can really see a
(21) =mblnauon of the winter storms plus the cleanup plusthe
(22) bloremedlauon has really done a good lob on taking care of
(2J) this beach
(2-<) Q Okay The next one we have here Is DX6319A Can you tell
(25) the JUry when this was taken and what It shows?
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(1) A ThIs was taken two yean; later and again we re looking at
(2) the same beach area egaln as you saw In 1990 This beach
(3) thiS beach looks clean It did not require any work In 1992
(-<) We had a work program but thlli segment did not require any
(5) work
(8) Again What you re s_lng here along here and In these
(7) spots you re not seeing any 011 In those locatIOns ThiS 15 a
(8) beaunful spot on Green Island
(9) Q Next exhibit In order IS Defendents exhibit 6376 Who s

(10) the guy In thiS picture?
(11) A I went back In 1994 thIS year to take a look at some of
(12) these shorelines We re looking at thIS same shorelme a
(lJ) IInle different - lime different day~ you re s_mg
(I-<) different shadows on the rod< but ag8m very grateful to see
(15) that area looks good
(16) We re at a low tide Gegment GO you can see a Imle more of
(17] the biological growth that G=mng out In the area but a
(18) beaunful area of Green Island
(1Q) Q By the way IS Green Island the same place where Dr Page
(20) presented his bounang soccer ball vIdeo to the jury earlier?
(21) A thiS IS where he did hiS Nen ball exerase
(22) Q And lastly we ve got DX6349 If you =uld tell the JUry
(2J) when thiS was taken and what this shows?
(2-<) A ThiS IS again a 1994 photograph this Will just put you
(25) In perspecnve on Green Island as to where we were We re
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(1) looking -looking north here so thiS Is a northward tacmg
(:2) beach and actually as the oil came down It tended to pretty
(3) heaVIly Impact these northward-faang beaches while on the
(-<) backSide over here you had Virtually no 011 on the backSide and
(5) none all the way on the backSide of Green Island
(6) The segment that we ve been looking at Is nght here
(7) We ve been looking at thiS lime segment nght here There
(8) are lots of Umes you may have seen on TV or other Information
(9) people that landed nght here and they tend to have a lot of

(IO) photographs of thiS segment nght here particularly In the
(11) early days of the all sites
(12) Q Okay If you =uld resume the witness stand Mr Hamson
(lJ) Thank you tor =mtng down and helping us WIth that
(1-<) Now Mr Hamson the work that you ve descnbed on Green
(15) Island that was all =nducted In Prince William Sound nght?
(16) A Yes sir
(17] Q You supervised cleanup operations In Kenai and Kodiak In
(18) 1969 as well dldn t you?
(1g) A Yes sir
~O) Q And what type 01 cleanup operations were generelly
~1) =nducted m those areas?
~2) A Pnmanly the work was done along the KenaJ Kodiak Island
~J) Katmal was mainly pick up There was a - there was a Imla
(24) bit of washing there was a time bIt at mechanlClj.1 work but
(25) pnmanly due to the nature of the OIling there the all was
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(1) different and =ncentratlOns were different and which lent_
(2) Itself to manual pick up
(3) Q At the =ncluslOn 01 the cleanup for the 1969 GeaGon In mid
(-<) September what did you do?
(5) A I rememed here In Anchorage or I moved from Valdez up
(6) here to Anchorage and we - we ran a lalrly IntenSive
(7) wintertime program We had about seven or BOO people

working
(e) through the wmter 01 69- 90
(g) Q 11 we =uld have DXB265 please? Could you tell the JUry

(10) what this photograph ..haws please?
(11) A One of our wmtertlme efforts was to be Gure that we got an
(1~1 understanding at what happened to these shorelinefO durlng the
(lJ) Wintertime So we had a number of sites where we set up what
(14) they - what the saentlsts referred to as transects but all
(15) that Is Is lust a Gurvey line that they can =me back to
(Ie) repeatedly to continue to look and s_ what the =ndrtlons
(17) are And they VISited these sites on a regular basiS through
(115) the Wintertime
(Ig) Even though there IS a fresh snow that s =vered part ollt
~O) nght here they can go back to that same hne they can
(21) un=ver It they can dIg holes
(22) What they did In those surveys they measured the profile
f2J) at the beach was the profile changmg They looked to see
(2-<) what was the status ot all saturation T1 there was oil
~5) penetration at those pOints and they looked to see what was
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(I) admitted as Defendants Exhibit 3938 I II Widen rt up first
(2) for you then tighten rt

(3) Can you Identity for the JUry what thiS IS and how thiS
(4) tits into the process?
(5) A It you d blow It back down where I can read rt again
(6) Q That Sa deal How s that?
(7) A Okay what - what thiS was IS as we developed the plan
(8) and the survey the admiral sent out letters to the vanous
(9) communrtles and organizations that were concerned to ask for

(10) their Input He asked for Input by letters on one what
(11) should be surveyed and then he d later ask qUes!Jons as to
(12) what did they think about the plan
(13) There was a large degree at commitment on the part at the
(14) state and the federal government to obtain a maxImum level of
(IS) local Input
(16) Q Let me now show you If I could OX5170 please USing thiS
(17) exhibit Mr Hamson I have a couple speCIfic questions I d
(18) like to ask you
(lg) I note that the total mileage of surveys - of shorelines
(20) surveyed decreases substantially from year to year Can you
(21) explain to the JUry how that process worked?
(22) A Yes BaSically each year we went back and resurveyed most
(23) at what was Oiled In the prevIous years And In addition we
(24) added on those sites that were of speCIal Interest to locel
(25) groups the state or the federal government or both went back
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(1) the surface oiling conditions along that transect And of
(2) course as the tide came In along the intertidal zone the tide
(3) would tend to wipe out the snow so It s generally not qUite as
(4) bad to look on the beaches as you see nght here although the
(5) environment was a tough environment to work In through the
(6) wintertime
(7) Q Now on to the next year 1990 O,d the deanup effort
(8) continue SI(7
(g) A Yes sir

(10) Q Can you tell the JUry what went on In 1990?
(11) A Actually In about January of 1990 as a JOint effort With
(12) the state and the federal government we ran a qUick lOurvey to
(13) take a look at some of the key shorelines and then we followed
(14) that with a more detailed survey In the spnng That was - as
(IS) I say was a combined survey which Induded the regulatory
(16) bodies as well as land managers where appropnate and we
took
(17) a look dunng that survey at what was out there and from that
(t8) we went through essenlJally the same kind of process we did In
(19) 1989
(20) We d wnte a general plan the - we would submit that
(21) general plan after we had Input from vanous bodies to the
(22) federal on scene coordinator He would dlstnbute that out to
(23) a large number at parties for comment and from that we d gel
(24) back approval and then we d go back and develop segment by
(25) segment speCIfiC work plans based on the surveys
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(1) And so the process worked a great deal the same way With 
(2) With getting Input from all the appropnate parties
(3) Q What type of deanup operations were generally conducted

In

(4) 1990?
(5) A The process was less IntruSive In 1990 And pnmanly the
(6) work was manual pick up There was bloremed,alJon There

was
(7) a little bit at tilling and a little bit of washing that went
(8) on where that was appropnate for given sites
(9) Again there was a call made on a site by site baSIS But

(10) most of It was In the less Intrusive mode of manual pick up and
(11) bloremed,atlon
(12) Q Old the cleanup continue In 1991 and 1992 SIr?
(13) A Yes Sir
(14) Q And what type of survey processes were employed durrng
(15) those years?
(16) A We essentially conducted the same sort of survey process In
(17) each at those years at gOing out and dOing the survey In the
(18) sprrng and from that survey determining what work should be
(19) done submJnlng plans and getting approval from the FOSC
and
(20) the state on scene coordinator There was a more aCtIve role
(21) in 1991 1992 by the state With actually some additional work
(22) being performed on behalf of the state beyond what the FOSC
(23) would have called for
(24) Q Now If I could have the Elmo please Joe~?

(25) Mr Hamson I d like to show you what s been previously
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(1) out to the loeal groups the Villages the commumtles the
(2) boroughs and asked what they were Interested In haVing

surveyed
(3) and they had Input to thiS process
(4) ObViously some at them overlapped and some of them were
(5) additions so each year you came up With a survey program that
(6) was a composite at essentially looking at about what you

looked
(7) at the prror year In terms of what was Oiled And those
(8) speCIal Interest srtes that were at Interest to local parties
(9) And It you look at the sIze of the line essentlaJlyeach

(10) year s survey covers out about to the end of tne yellow that
(tl) was In the pnor year s survey
(12) Q Now the surveys from 1990 torward they were the so-called
(13) JOint surveys a Single survey conducted by Exxon and the
(14) vanous state and federal agencIes?
(15) A What year did you ask me about?
(16) Q 1990 forward Is that correct?
(17) A From 1990 forward all surveys were conducted that are
(18) shown here are JOint surveys There were multiple surveys In
(t9) those years There was more than one survey taken dunng
those
(20) years and thiS shows the composite Information tram those
(21) years
(22) Q For those Jomt surveys who made the determinatIon as to
(23) what segments of shorelmes needed to be surveyed?
(24) A The federal on scene coordinator
(25) Q O,d he make It With Input tram all these other partIes
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(1) you ve been descnbrng?
(2) A From all those other parties plus he was takrng adVIce
(3) tram hiS technlcel adVISOrs NOAA at that pornt and combrned
(~) all that rn hiS determinatIOn as to what should be surveyed
(5) Q Now were you present In the courtroom yesterday dunng the
(6) deposrtlOn testImony of the Coast Guard admirals?
[7) A Yes sir
(8) Q And were you present dunng their testimony regarding
(9) rnteraettons that they had wrth the landowners?

(10) A Yes sir
(11) Q Old you also have rnteractlons wrth landowners as the Exxon
(12) manager?
(13) A Yes I did
(H) Q Can you descrtbe for the Jury how that process worked?
(15) A I parnclpated as the Exxon representative In those thrngs
(16) that the admIral descnbed In addrtlon for our organization
(17) I established a - a responsive policy We wanted to have an
(1B) open-door poliCY for concerns tram the communrtles and the
(19) Native organizations We wanted to respond to their concerns
(20) and rn addrtlon we had dealrngs wrth them that were outside
(21) of JUst the pure cleanup that the admIral was Involved with
(22) So there was a great deal of correspondence that went on
(23) between my offIce and commUnitIes and boroughs and Native
(2~) corporations and the local VIllages and some by telephone
(25) some by fax and some by IndiVIdual meetings

(1)

(2)

(3)

(~)

(5)

(6)

[7)

(B)

(9)

(10)

(11)

(12)

(13)

(1~)

(15)

(16)

(17)

(lB)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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Clancaglrnl?
A Yes sir
Q Dated June 11th 19927
A Right
Q And If I could blow up - see how my blow up skills are

here today - not as good as I would like That s gOing to
be - oh almost acceptable
Can you looking at the letter relate to the Jury what the

admiral told you regardIng hIS deCISion and what he based It
upon?
A The admlraJ said that based on the result of the
assessments and the cleanup operatIon that - that he
determrned on June the 5th 1992 that the Exxon Valdez spill
cleanup operation should be concluded and he went on further
to say that you know that compl/ed WIth aI/ of the
requirements that he was reqUired to marntaln
MR CLOUGH Your Honor at thiS time I d like to

move Into eVIdence Defendants Exhlbrt 3956
(ExhibIt DX3956 offered)
MR PETUMENOS No objectIon
THE COURT It s admrtted
(Exhibit DX3956 receIVed)
THE COURT Counsel we re gorng to take a break pretty
soon If you want to pick the time we can
MR CLOUGH Your Honor we re about ten minutes from

Vol 50 7950
(I) Q Now did there come a tIme when the cleanup was finally
(2) declared complete?
(3) A Yes sIr
(~) Q And when was that SIr?
(5) A That was In June of 1992
(6) Q What happened In 1992 leadrng up to that declslon?
[7) A Of course we dId the spnng survey In 1992 We went out
(B) and did the work that the FOSC and the state on scene
(9) coordrnator reqUired at that pOint and completed as we did

(l0) each year all the work that was requested to be done
(11) Q And what happened at the conclUSIon of that process rn
(12) 19927
(13) A At the conclUSion of that process the - the federal
(1~) on scene coordinator declared that from a federal statute
(l5) standpoint all the work had been done and the state
(16) department - commIssioner of the Department of EnVIronmental
(17) ConservatJon declared that all of t'le state and federal laws
(lB) had been compiled WIth In the cleanup phase
(19) Q If we could have DX3956 please
(20) Mr Hamson looking at your screen here can you Identify
(21) for us what this letter GaYs?
(22) A This Is the letter that the federal on scene coordinator
(23) sent - sent to me and dlstnbuted made pUblic as to hIs
(2~) deCISion that there was no further cleanup required
(25) Q And thiS was a letter addressed to you from Admiral

Vol SO 7952
(1) being frnlshed
(2) THE COURT You want to finIsh?
(3) MR CLOUGH Yes sIr I thInk It would be best If we
(~) could
(5) THE COURT Thet WlII be flOe
(6) MR CLOUGH If we could drop that and I d like the
[7) Elmo here
(B) BY MR CLOUGH
(g) Q You mentIoned earlier that you received a Sign-off from the

(10) state of Alaska as well SIr?
(11) A Yes sIr
(12) QAnd durrng the years of 1991 and 1992 did the state exert
(13) Its own Independent authonty over the cleanup effort?
(14) A Yes sir It did
(15) Q How did that work?
(16) A Through the state on scene coordmator who was Ernie Piper
(17) at that time when that started they felt that they needed to
(IB) reqUire some things that were above and beyond the federal
(1g) standards at that time And these turned out to be addrnonal
(20) shorelines to be looked at or addItional shorelines to be
(21) worked on And we Incorporated Into the work program In
those
(22) years the things that the state wanted to be done so we
(23) also - we had a work program Included everything that the
(24) FOSC required and everything that the state required In that
(25) process They were both taking Input from a Wide vanety of
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(1) sources
(2) a Mr Hamson I d like to show you what s been marked
(3) Defendants Exhibit 3958 - and first I II widen It at least a
(4) little bit - and ask you rf you d generally Identity what thu;
(5) IS and then we II have you go through some of the highlighted
(6) comments
(7) A This IS the June 22nd letter from John Sandor the
(B) commiSSioner of Department of Environmental Con~rvallon for
(9) the state of Alaska telling us that from the stata standpoint

(10) the cleanup was completed
(11) a And under letter did Mr sandor explain to you or give you
(12) hiS evaluation of the cleanup effort which had been performed?
(13) A Yes he did
(14) a And ,t I could lighten thiS up here could you direct the
(15) jUry s attenllon to that?
(16) A In the third paragraph Which 's your second paragraph
(17) hlghllghtad - that s h,ghllghted ,n yellow he doas say that
(1 B) every - everyone who was Involved - and these are the state
(19) federal and local people - d'd a good Job He complimented
(20) Mother Nature In getlJng the Job done and felt that a good job
(21) had been done
(22) a And at the lime that thiS letter was Issued on June 22nd
(23) 1992 had Exxon satisfied all reqUirements under state of
(24) Alaska law With respect to the cleanup?
(25) A Based on what thiS gentleman told me that s correct.
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(1) Q Mr Hamson at the time of the cleanup was termmated by
(2) the federal government and the state was there stili any all
(3) left out there?
(4) A Yes I>lr
(5) Q Can you tell the your what was left?
(6) A There wal> - was 0,1 left ,n places where It had been
[7) determined Where the I>tate and federal government had
(B) determined that there was no net environmental benefit to
(9) remove that all that IS to say removing that all could cause

(10) more harm than leaVing It there The all was weathered It was
(11) Innocuous not harming the environment It was not leaching
out
(12) at that I>tage And the d8Clslon was made to leave all In those
(13) places and these places would generally tend to be places that
(14) were perhaps near something that was environmentally
sensItive
(15) and you dldn t want to dll• .Jrb It prrmarrly behind outcrops
(16) wave shadows boulders those things that kept Mother Nature
(17) from haVing as much Impact through the storm system as It did
(IB) on some of the ocean beaches So there are places If you
know
(19) where to look and It you can Identity these areas of wave
(20) shadow you can go out and turn over rockl> In the right places
(21) and find some - some remnants of weathered all
(22) Q Now we saw a picture of you out on Green Island a few
(23) moments ago In 1994 ObViously you got a chanca to go out to
(24) the Sound In 1994 correct?
(25) A Yes I>fr
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(1) Q Why did you go out there?
(2) A Well I had -I d spent a lot of my time and effort In
(3) thiS and I really wanted to go back and take a look and
(4) particularly look at the - the Sites that had been heaVily
(5) Impacted a number of those I>ltes as well as some Sites that
(6) had some unusual senslllvitles that we were concerned about
(7) and I wanted to reVISit those
(B) Q What did you see generally when you went out there 1>1r?

(9) A You know the -I went out and rt was one of those nice
(10) days and Pnnce William Sound IS spectacular on those nice
(11) days and With few - few exceptions you know the sound lookl>
(12) to be to me as though It I> -It s ready for normal use
(13) It - there I> not anything there that would Impair normal use
(14) of the area
(15) Q Did you brrng any photographs With you for the jUry other
(16) than the Green Island one from your tour thiS summer?
(17) A Yes sir
(1 B) Q If you d come on down If we could drop the screen and set
[lg) thiS up Just one more time And Ene maybe If you could give
(20) me a hand With these
(21) Mr Hamson first one we ve got here Is Defendants
(22) ExhibIt 63S1 Can you tell us what thiS place IS and what the
(23) picture shows?
(24) A This IS Snug Harbor Snug Harbor Is on the east side of
(25) Knight Island and we re looking from east to west Into the
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[1) Snug Harbor area And It s of speclallnterest for a couple of
(2) reasonE
(3) For Instance the orrglnal research projects that were
(4) taken out on bloremedlatlon were taken out - were done on
(5) these shorelmes over here ThiS IS Where we f,rst learned
(6) workmg WIth EPA In testing bloremedlatlon agents that that
(7) would work In Alaskan waters So these shorelines along here
(B) were oiled
~) Lookmg all the way mto the backup here there Is a salmon

[10) stream actually that salmon stream got a Irttle brt of all
(11) Into It We did have some booms there but due to a storm
(12) event we did get some 011 Into that salmon stream so we have
(13) always come back to see how that salmon stream tuu; reacted
(14) a If you II give me a hand WIth that sir next we ve got Is
[15) Defendants Exhlblt63S2
(16) By the way all of these were taken In 1994 when you went
(17) out there correct 1>1r?

(IB) A Yes I>lr
(1 g) Q Tell us what thiS one shows
(20) A Actually all we have done 's we have Just moved a little
(21) further Into Snug Harbor and all you re Just seeing the
(22) stream - Just a little bit close-up right here Normally
(23) there s a - dunng thiS time of year there s a flock at birds
(24) feeding down here and there are some threa to tour bears that
(25) come down here regularly for salmon

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 7953 to Page 7956



STATE TRIAL TRANSCRIPT 9-2-94 VOLUME 50 XMAX(12)

Vol 50 7957
(1) Q What time of the year was rt that you were out there thiS
(2) summer?
(3) A In August which Is the time ot penod that you see the
(') pink salmon runs In Pnnce William Sound In thiS part ot
(5) Pnnce William Sound
(5) Q Our next exhibit here IS Defendants ExhIbit - Detendants
(7) Exhlbrt 6367 - and rt has you on your side so let s try and
(6) see r1 we can fix that
(9) Tell the Jury where you are and what thiS shows

(10) A Okay I am up this stream I have wandered up this stream
(11) a Irttfe bit I was partlcularly Interested because thiS
(12) stream along In here on both Sides Is where we d had some
(13) oiling In 1989
(1') You can see the biological growth how dense It Is In
(15) these and at =urse what you re seeing In here that s moving
(16) In the water In here are pink salmon ThiS IS a very heavy run
(17) at pink salmon In thiS stream It was - I =uld not find
{l6) signs of all as we - as we wandered through here
(19) So It looks like Mother Nature - even though this area
(20) doesn t get a lot at heavy storms looked like Mother Nature
(21) has done a very good Job at restonng thiS area
(22) Q We 'Ie got one more picture from Snug Harbor here
(23) Defendants Exhlbrt 6376 What IS thIS shOWing us here?
(2') A ThiS JUst gives you an Idea at how heavy the pink salmon
(25) were In here It was a very heavy run You =uldn t walk
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(1) across thiS stream wfthout pushing the salmon out at the way
(2) And It looked like they were of - to my uneducated eye looked
(3) like they were at a good sIze this year
(') Q Now Mr Hamson Snug Harbor and Green Island weren t

the
(5) only placas you went to thiS summer were they?
(6) A Oh no I went to places like Smrth Island I went to
(7) Sleepy Bay I went to Bay of Isles I went to Disk Island and
(6) Block Island and Foul Passage and a number of places like that
(9) that were heavily oiled In 1969 We did a lot at work In those

(10) places Some of those were spedallnterest places and to see
(11) how they looked at this penod ot time
(12) Q Old you get back to Point Helen on your tnp sir?
(13) A Yes sir
(14) Q You got out to Point Helen In 1989 too dldn t you?
(15) AAlotoftlmes
(16) Q What was rt like out there In 191:37
{l7) A Point Helen was one of the most heavily Oiled sites It Is
{l6) a =bble beach all penetrated the beach much like you saw
In
(19) the Green Island srte to a meter or so In depth It was a
(20) site that required repeated washings
(21) We did do washing In the area We did do bloremedlatlon
(22) We did do mechanical 111 ling work and some storm berm
removal
(23) In that area It was one of the most heavily treated areas In
(2') the process one at the most heavily oiled areas also
(25) Q You got out there thiS summer?
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(1) A Yes sir

(2) Q Mr Hamson we 'Ie got Defendants Exhlbrt 6377 Is thiS
(3) POint Helen trom your tnp thiS summer?
(') AThis IS POint Helen
(5) Q Can you tell the JUry what you saw and what the shoreline
(6) was like when you were out there thiS year?
(7) A If you walk along POint Helen out here now and along these
(6) areas you don't - don t see any signs at surface all and of
(9) =urse you can t be In thiS pert of Alaska and look on Alaskan

(10) shorelines and water and air and mountains Wlthout being very
(11) humble and very humble about what the forces at nature can do
(12) at these sites
(13) There Is at POint Helen r1 you =me back up the beach
(14) kind at behind some at the outcrop rocks which give you a wave
(15) shadow r1 you =me to the top of the beach where there are
(16) some heavier rock areas you can find a few spots where If you
(17) know where to look and tum over the rlght rocks or dig down
(16) enough you can find some subsurface or buned 011 at thiS
(19) site But I don t think there s anything at this site that
(20) inhibits the use of thiS sIte or inhibits the blologlcsl
(21) regrowth at thiS site
(22) The other thing that you re aware of as you kind of look at
(23) thIS srte Is you know obViously there are a lot at people
(2') that use thiS area and you Just - or I had to be very grateful
(25) for the support and the opportunrty to work Wlth the fishermen
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(1) and the Nal1ve groups and other local Interest groups In the
(2) area who gave us a lot of help and a lot of good adVIce In what
(3) we should be doing and how we should be doing rt In these
(') areas
(5) MR CLOUGH Thank you Mr Hamson no further
(6) questIons
(7) THE COURT We II take a break =unsel
(6) THE CLERK Please nse This =urt stands In
(9) recess

(10) (Jury out at 9 44 am)
(11) (Recess from 944 a m to 957 am)
(12) (Jury In at 9 57 am)
(13) THE CLERK. This =urt now resumes Its session
(1') Please be seated
(15) THE COURT Counsel
(10) MR PE1UMENOS Thank you JUdge
(17) CROSS EXAMINATION OF OYrO HARRISON
(16) BY MR PE1UMENOS
(19) Q Mr Hamson I begin this examlnal10n WIth some
(20) trepldal10n because I listened to several people talk about how
(21) tough you are I want to start by saying that there s
(22) certainly a place tor candor and respect In a =urtroom and you
(23) have done a magnttlcent fob tor your =mpany In the =urse of
(2') thiS cleanup and there Isn t much questIon about that
(25) When you were called up to the state of Alaska for thiS
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(I) work you knew you had a company that was In a fair amount of
(2) trouble would you agree?
(3) A We had a big Job to do yes sir
(4) Q And you are a 011 man s all man would you agree?
(5) A I have a - a long history In the business yes sir
(6) Q You were born rnto an all Industry related farmly?
[7J A Born Into an 011 Industry related family
(B) Q And you went to college at the Unlyerslty of Texas?
(9) A Right

(10) Q And got a petroleum englneerrng degree from Texas?
(11) A Yes sir
(12) Q And Texas IS sometimes known as an all state?
(13) A It IS generally known as an all state
(14) Q And It s fair to say that your work for Exxon was for 35
(15) years and you always worked for Exxon since you got out of
(16) college?
(17) A With the exception of one year that I spent on loan to the
(lB) EPA In the year the EPA was formed
(19) Q Is that the year In 1970 when you took a year leave of
(20) absence to work In Washington as part of preSident Nixon s
(21) executive exchange program?
(22) A Yes that was a program really kicked off by President
(23) Johnson before and implemented by PreSident NIXon
(24) Q I m sorry I could barely hear you
(25) A I m sorry It actually started In the prror administration
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(1) and an Australian CEO
(2) Q You were pretty near the top though weren t you?
(3) A Yes sir
(4) Q And when you got the caJl to come to AJaska how many top
(5) managers were here before you when - when you amved?
(6) A Frank larossl was the on the scene man who IS president of
[7J Exxon Shipping You know he had a staff that he had pulled
(B) together at that POint
(9) Q Was there any other exeeutJves up here?

(10) A I don t know who - who came or went dunng the first 12
(11) days Ulysse LeGrange who was off the management
committee of
(12) Exxon USA came up on the same flight that I did
(13) Q Mr Cornett was he here?
(14) A Yes sir
(15) Q Who IS Mr Cornett?
(16) A Don at that time was head of what we call our AJaska
(17) Interest office which Is the office we mamtam here In
(IB) Anchorage and he served as my public affaJrs manager
(19) Q You had a public affairs manager from the beginning?
(20) A Yes sir
(21) Q Mr Teal was here?
(22) A Andy Teal was here when I arnved
(23) Q Were you part of thiS emergency - were you present when
(24) Mr Teal testified Mr Harrrson?
(25) A I was here when - when Mr Teal testlfred
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(1) but first went IOto effect In the Nixon administration (1) Q Do you remember you recell he testified there was some
(2) Q And It was the Nixon administration that selected you as (2) sort at emergency team or plan of folks that would be called In
(3) one of the executives to be a part of that eXchange program? (3) the eyent at a spill?
(4) A Yes sir (4) A Yes I do
(5) Q And among your jobs for Exxon you were general manager (5) Q Were you part of that team or on the Irst of folks that

ot (6) were part of that team?
I (6) ESSO libya? [7J A No that was a North Amerrca team I was part of a team
I

I I [7J A Yes sir (8) that centralized In the Asia PaCIfiC area In other words
(8) Q Old you ever meet Mr Khadaty? (g) from Singapore south down to Australia
(9) A I did not (10) Q And Is tt the case that the size of the spill and the

I I
(10) Q Old you have to deal With his government? nature of the task meant that you needed to caJl more people In(II)

-.J (11) A Yes sir (12) than lUst the North Amencan group If you WIll?
(12) Q And was that a challenge sometimes? (13) A I m not sure how many total people are 10 the North
(13) A It was a challenge almost all the time (14) American group but obViously we needed to get a lot of people
(14) Q And I m sure that 10 selecting personnel around the - (15) on the scene
(15) around the world really that your company selects they want (16) Q And they selected you to come In from the outside to be the
(16) to make sure they have the most competent people In the (17) guy 10 charge?
places (18) A Yes sir

I (1l) they need them the most? (Ig) Q And once you came to the state of AJaska your first day
I

(1B) A Yeah as an employee I hope that s the deCISion they was what day?L (20)

(19) make (21) A April the 5th of 1989

f
(20) Q And you re the fellow that they selected to deal With that (22) Q You stayed the entire time In 1989 by your company I> side

I I
(21) problem perhaps among others In libya In 1982 through (23) up here In AJaska and worked on thiS proJect?
(22) 1989 you worked in Australia and actually were you the top (24) A Yes sir
(23) man there? (25) Q You stayed the entire winter of 1989 and stayed WIth tt7
(24) A No I headed the production operations and the exploration

I I (25) drilling but we also had a relining and B marketing function
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(1) A Yes sir
(2) Q You were here through 1990 through the 1990 cleanup?
(3) A Yes sir
(4) Q Dldn t leave your company?
(5) A No sir
(6) Q Dldn t take any other assignments except tor an occasional
[7J perhaps vacation or some tIme off?
(B) A That IS correct
(g) Q Same In 19917

(10) A Yes sir
(11) Q Same In 1992?
(12) A Yes sir
(13) Q And when does your tenure assisting your company In the
(14) Exxon Valdez all spill stop as the head at operations up
(15) here?
(16) A You know baSically the cleanup ended In June of 1992 We
(17) had some demobilization to do at the end of that operation and
(lB) September of 1992 I went to Exxon Prpellne Company
(19) Q And that Exxon Pipeline Company Is one of the owner
(20) companies for Alyeska here In Alaska?
(21) A Yes sir
(22) Q So In a way In a sense you re stJiI up here helping the
(23) company our?
(24) A I - I m up here about one week a month working on Alyeska
(25) Issues
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(1) Q Except for this tnal of course when you were here as
(2) much as you could be -
(3) A Yes sir
(4) Q -In the cour:!room
(5) Now In that same period of time tell me how many admirals
(6) we went through We had Admiral Yost for I think about fIve
[7J days?
(B) A Well Inrnally Admiral Nalson was on the scene and he was
(9) on the scene when I tirst amved And Admiral Yost came In

(10) then we had Admiral RobbinS We had Bill KJme up AdmIral Bill
(11) KJme for a short period of reltef who later became commandant
(12) after Admiral Yost retired and then we had admiral David
(13) Clancagllnl
(1 4) Q We had Admiral Robbins for the 1989 season except he took
(15) some time off in August as I recall?
(HI) A Yes sir
(17) Q And then Mr Clancagllnl came , to take hiS place for a
(1 e) tew weeks?
(19) A Yes somewhere In that time frame And I don t remember
(20) whether rt was before or after today but rt was a short
(21) pened of trme when Admiral Robbins had to be gone and Bill
(22) KJme came in
(23) Q We have another admiral?
(24) A Yes
(25) Q When Mr Clancagllnl came In to substTtute for Mr Robbins
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(1) was rt known that Mr Clancaglinr was gOing to come In In the
(2) fall to take ove(1
(3) A They may have known I did not know that
(4) Q In any event In the fall of 1989 we had a new admiral?
(5) A Yes sIr
(6) Q And he went on for the wmter of 89 IOta 90 And he was
(7) around tor the 90 cleanup nght?
(B) A Yes sir
(9) Q So the 90 cleanup for Mr Clancagllnl was hiS fIrst

(10) summer cleanup?
(11) A Except for his relief pened for Admiral Robbins
(12) Q And then he went away before the cleanup was over and
(13) another one came up?
(14) A No he - he was the last admiral on the scene
(15) Q Who was the last admiral when - who was admIral at the
(16) time you got the letter that said things are over?
(17) A Admiral Clancagllnl
(1B) Q Now I noticed that you were very well versed In the
(19) location of streams Islands things of that nature In Pnnce
(20) WIlliam Sound and the Kenai Would you agree that you are?
(21) A Bnefly well versed
(22) Q You can pronounce the Villages and the Village corporations
(23) and you can pronounce them WIth factlrty can t you?
(24) A I hope I pronounce them nght most of the time
(25) Q I think you do You Were the person 10 command of the
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(1) day to-day operations of the spill?
(2) A Yes sir
(3) Q Could we have exhlbrt on the Barco we ve seen It a number
[4) of tlmes
(5) I wonder you ve seen thiS In the course of the tnal I
(6) think and recognize what that Is?
[7J A Well I m familiar WIth - WIth what s on here I don t
(B) remember thiS speCIfic chart but I m aware of this
(9) Q First of all one of the things I wanted to point out Is

(10) that I thrnk under other state agenCIes federal agenCIes and
(11) other It Is the case that those entities there are In
(12) alphabetical order are they?
(13) A They - they look to be
(14) Q It wou/dn t mean to suggest that In the interagency
(15) shoreline cleanup commrttee Chugach Alaska Corporation had
(18) more Input than - you wouldn t think that would you?
[17} A It would probably depend on the day
(1 e) Q Well Isn't there a couple of entities or factors that are
(19) missing from thiS chart that we can think of? How about the
(20) media? Was the media around during this cleanup process?
(21) A Yes sir
(22) Q And you had some staff devoted to dealrng WIth them?
(23) A We had a public affairs staff yes sir
(24) Q And the other - the other enttty I was wondering whether
(25) we ought to diSCUSS IS polrtlcs Old politics ever enter Into
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(I) the work that you did?
(2) A There - there were - I think there were politlcs gOing
(3) on To the best of my ability I was not Involved In politlcs
(4) and - and tned to not let It Influence dOing the nght thing
(5) Q The preSident of the Umted States at the tlme of the Exxon
(5) Valdez 011 spill was George bush?
(7) A Yes sir
(8) Q Mr Bush had some connection With Texas?
(g) MR CLOUGH Objection Your Honor I thlnk

(10) THE COURT Sustained objection sustained
(11) BY MR PETUMENOS
(12) Q Old you find that the federal government was a bit more
(13) fnendly to Exxon than the state of Alaska?
(14) A The answer to that IS yes and no Depends on which part
(15) you re talking about If you want me to elaborate on that
(15) III be glad to
(17) Q Well rather than have you elaborate on such an open-ended
(18) question let me see If I can put a better one
(19) The governor of the state of Alaska at the tlme of the
(20) spill was Steve Cowper?
(21) A Yes sir
(22) Q A Democratic admlnlstratlon?
(23) A As I recall he was a Democrat
(24) Q And there were tlmes when the state of Alaska had
(25) substantlal disagreements With how the federal on scene
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(1) coordinator was conducting hiS bUSiness would you agree?
(2) A I would sey there were - there were probably some tlmes
(3) although I would say the degree of cooperatIOn was very high
(4) Q In 1991 the state of Alaska came up With Its own plan for
(5) c1eamng up the beaches that It wanted nght?
(5) A That IS correct
(7) Q They dldn t have such a plan In 1989 separate?
(8) A They did not
(g) Q They did not have such a plan In 1990 separate?

(10) A Not formally prescnbed as that Although the degree of
(11) cooperation that we had gOing With them we did some things
(12) direct response to state request
(13) Q The mobilization of a crew or crews of the size that you
(14) were gOing to reqUIre for thiS cleanup was obViously gOing to
(15) take some time once you arnved here IS that nght?
(15) A It took some time to train and bnng people on line yes
(17) sir
(18) Q The first wntten plan that Exxon was - and please thiS
(1 g) Is not meant at all as a cntlclsm I understand the nature of
(20) the - of the difficulty facmg you
(21) In fact you yourself had no pnor expenence With a spill
(22) of thiS size had you?
(23) A To my knowledge we haven t ever had a spill of thiS size
(24) In Exxon before
(25) Q And so It was not until about Apnl 15th that the first
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(I) wntten plan sp9CIfically onented to executJng a cleanup was
(2) presented to the Coast Guard?
(3) A That plan was pnmanly onented to shoreline cleanup
(4) Q Yes and that was some three weeks or more after the spill
(5) had happened?
(5) A That IS correct
(7) Q And did you provide estimates to the Coast Guard as to what
(8) you - well Iet me ask you thiS
(g) Have you ever given optlmlstlc or what you would now

(10) consider to be overly optlmlstlc predictions of how the 011

(1 I) spill was gOing to progress?
(12) A I don t believe I did
(13) Q Old you tell the federal on scene coordinator In mid Apnl
(14) of 1989 that you thought 35 percent of the all had evaporated
(IS) nine percent had been recovered at sea and only 12 percent of
(15) It was gOing the hit the shorelines?
(17) MR CLOUGH Mr Petumenos IS questlonlng from the
(18) deposrnon If I could have an opportumty to get a page
(1 g) Cltatlon and get It out
(20) MR PETUMENOS I m asking him directly
(21) THE COURT Counsel
(22) MR PETUMENOS I m asking the witness directly
(23) THE COURT You II get to that counsel
(24) You can answer the qUestlon Sir
(25) A There was a model that was used In that report developed by
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(1) Dr Ron Goodman In coordlnatlon With NOAA and their models
(2) VIrtually gave Identlcal results And we Utlllzed that - that
(3) model whIch was the best data available at that time as a
(4) forecast matena!
(5) Q That turned out to be a little optimistic would you agree?
(5) A They - I m not an expert on those models You know 1
(7) as I say It was the best data available from any SCIentifiC
(8) source at that time
(g) Q You ve been asked some questlons before and I think you 

(10) you agree that you have no reason to doubt that somewhere
(11) around 40 percent of the all on - that came out of the Exxon
(12) Valdez stranded on beaches?
(13) A I thInk I ve answered that I don t know the number but I
(14) don t have any basis for questlonlng you know the experts
(15) that generate those models
(15) Q And the person we re talking about IS a SCIentist named Mr
(17) Jahns I think hiS name IS?
(18) A Dr Jahns
11g) Q And who IS he?
(20) A He Is currently retired but at the time that he did that
(21) work he was working in one of our research organizations
(22) Q So In mid Apnl - and again this Is not a crrtJclsm but
(23) again In mid Apnl what you estlmated was that you thought 12
(24) percent would hit the shorelines?
(25) A RecogniZing that - that models are models and models are

MIDNIGHT SUN COURT REPORTERS 907258-7100 Page 7969 to Page 7972



STATE TRIAL TRANSCRIPT 9-2-94 VOLUME 50 XMAX(l6)

Vol 50 NT3
(1) never an exact reproductIon of the real world NOAA and Dr
«) Goodman had a model which they used In vanous locations

and
(3) that s what that model predicted yes sir
(4) Q And NOAA was the federal estlmate along WIth Exxon s
(5) estlmate IS that what we had?
(6) A That s correct At that tIme to my knowledge the state
(7) did not have a model or we would have Incorporated that Input
(8) also
(9) a And In addItion to that optimistic prediction by the

(10) federal government and Exxon did you not also WITte a letter
(11) at some point suggesting that the fIshing season would
probably
(12) open by May 15th?
(13) A At - at that -I don t recall such a letter but we
(H) probably estImated that free all would be ott of the waters of
(15) Prlnce William Sound at that lime
(18) a You think - do we need to get out the letter or do you
(17) think I m rrght about -
(18) A I II accept your testimony on that
(19) a All nght If at any tIme you don t want to accept my
(20) testimony In all frankness some of thiS IS pretty serrous and
(21) I want you to correct me rt you think I m wrong rather than
(22) skip over It
(23) A I II be glad to
(24) a I know It s late In the tnal but I want to make sure that
(25) we have accurate Information for the JUry
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(1) Now In the Apnl - Aprll 17th letter respondIng to your
(2) first - Apnl 17th of 1989 responding to your first plan the
(3) Coast Guard said that they had serrous reservations about your
(.) abllrty to respond as qUickly as you descnbed In your plan do
(5) you remember that?
(6) A Yes sir
(7) a And In thiS plan In mid Apnl the plan did not Include at
ra) that POint a plan to do work on the Kenai Peninsula Cook
(9) Inlet or Kodiak archipelago did It?

(10) A The plan did not have speCl1lcs for such work but it did
(11) Indude the POSSlblirty of that work
(12) a And again I m not cntIazlng You were working under
(13) basically emergency condrtJons would you agree?
(1') A We UtIlized at that time all of the shoreline data that was
(15) available from tho state from the federal government and our
(1~ own surveys and Included that Information wrthln that plan
(17) And there wasn t any Information c:vallable on those other
(18) shorelines at that point
(19) a Now dldn t we have kind of a strange situatfon gOing on
(20) wrth respect to the posture of some of the partres In this
(21) group that we have here on the television screen - the other
(22) thing we talked about - by the way IS It your testImony that
(23) the medIa and concerns about the media never affected
deetslons
(24) In the cleanup as far as you re aware?
(25) A I made no decisions based on media ever
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(1) a Old you ever tind any of your subordinates dOing that?
(2) A Not to my knowledge
(3) a Pretty soon on pretty early In the cleanup It became
(.) clear did rt not that some of these parties were gOing to be
(5) In IrtJgatlon WTth one another over the spill?
(6) A I had nothing to do WTth the IrtlgatIOn and dldn t ever
(7) worry about that
(8) Q When did you and I first meet?
(9) A Oh I don t know was It when we were neighbors or was It

(10) at - on another occasion I only forgot
(11) Q The only time we met as neighbors was through my daughter
(12) when she sold you some Girl Scout cookies I think?
(13) MR CLOUGH Do we have a picture Your Honor?
(1.) MR PETUMENOS But you bought them so grateful
(15) BY MR PETUMENOS
(16) Q The Chugach Alaska Corporation filed SUit against Exxon
(17) fairly early on?
(18) A I m JUst not - I dldn t pay any attention to litIgatIon
(19) and I dldn t let that have any Influence on what I was dOing
(20) and dldn t - dldn t have any part of that
(21) a Okay so these shoreline surveys were deSigned entirely to
(22) assist you In the cleanup?
(23) A Yes sir
(24) a It had no other funCtIon the shoreline surveys other than
(25) to help you deetde where to put your men and matenal?
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[l) A No they had a broader Implication than that because rt
(2) was to deetde whether there should be other actIon taken for
(3) environmental consideratIons or archaeological conSideratIons
(4) to take Into a=unt speaallnterest areas that some group may
(5) have but that s part of how we =nducted the cleanup
(6) a I guess I m trying to Include that In the gamut of my
(7) question If you had an archaeological site you had to change
(8) how you d approach the cleanup?
(9) A Yes sir

(10) a If you had an eagle nest or androgynous - you had a stream
(11) of fIsh?
(12) THE COURT We II stnke that one
(13) MR PETUMENOS What was that other word we used In
(14) there?
(15) MR CLOUGH I don't know but we re all ears
(16) BY MR PETUMENOS
(17) a It all had to do With men and material right?
[l8) A It had to do wrth - not wrth just men and material but
(1g) scheduling
(20) Q Lhlgatfon and determinatIons that might be made In the
(21) course of Irtlgatlon that might be Important to a Irtlgatlon
(22) was not a conSideration in these surveys true or not?
(23) A It was not
(24) a It was not When you had a - you got a memo back I thInk
(25) from the admiral talking about the - the response to the
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(1) organization that had been set up early In 1989 Do you
(2) remember that memo where he commented on the

organization?
(3) I m gOing to try to get that out for you I think It s-
(4) A You II have to help me With that I m not sure of the
(5) speaflc memo you re talkJng about
(6) MR CLOUGH Could we have a Plaintiffs exhibit
(7) number?
(8) MR PETUMENOS It s actually your ExhibIt number
(9) 2293 Defendants

(10) BY MR PETUMENOS
(11) Q And he talked about to you some of the ways In which these
(12) committees had been functiOning and how he thought they d

been
(13) funCtIOning and I d like to go over that WIth you
(14) I m at Attachment II of that exhibit counsel
(15) MR CLOUGH Could he present a copy to the witness
(16) Your Honor or Mr Petumenos-
(17) MR PETUMENOS Do you have It? Otherwise III just
(18) put It on the screen
(19) MR CLOUGH It S lust hard to read sometimes
(20) MR PETUMENOS Sure
(21) BY MR PETUMENOS
(22) Q I want you to turn If you can to Attachment II It s
(23) kind of near the back Can I help you find It? Keep going 
(24) oh your lawyers dldn t put It on III have to use that You
(25) don t have It on there?

Vol SO-7978
(1) MR CLOUGH I believe thIS one Introduced as 2239
(2) doesn t-
(3) MR PETUMENOS I m putting on the other par1 of that
(4) exhIbit as rt was served on us so that we can all look at It
(5) together
(6) BY MR PETUMENOS
(7J Q ThIs IS an attachment to the admiral s response to the
(8) organization Attachment II that I m putting on the screen In
(9) front of you and I m going to kind of go through a couple of

(10) the things that he said
(11) It says a number of the Interagency committees and
(12) operating organizations were established or have evolved In
(13) suppOr1 of the cleanup operations and one of them was thiS
(14) Initial organizatIonal structure Valdez steenng commIttee
(15) Is thIS the one that we sew the pIcture of In your direct
(16) examination where people would get together each mght and
so
(17) forth?
(18) A Yes sir
(19) Q And the admIral said the meetrng Is generally not
(20) constructive and consumes a conSiderable amount of time and
(21) manpower Few deaslons are made or actions are Imtlated
from
(22) that par1lcular group
(23) Do you agree With hiS assessment of that?
(24) A The - It s a problem when you have a meeting that has so
(25) many people In It-
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(1) Q Sure
(2) A - even though you spend three hours at It as to how do you
(3) allow everybody to have a say and stili move to deCISions So
(4) you know for the amount of time we put In we got a lot of
(5) Information eXchange but you dldn t have a lot of time to
(6) spend on deCISion making
(7) a That s nght The deaslons were really not made In those
(8) meetings were they?
(9) A Well there were a lot of very Important deaslons made In

(10) those meetings but there were a lot -lot of them that had to
(11) be carned over to the next meeting Just because you just
(12) sheer ran out of trme WIthin that meeting
(13) Q The admiral wntes "few deCISions made or aCtIons
(14) Imtlated do you see that?
(15) A Yes sir
(16) Q But there was another commIttee called the operations
(17) coordination commIttee and the operations coordination
(le) commIttee we know talked about re-deployment of resources
(111) pnontrzatlon of activIties and other actions requlnng
(20) ImmedIate attention That s what he says nght?
(21) A Yes
(22) Q And Exxon had the lead role and did the Implementations
(23) With other agenCies haVing their Input right?
(24) A Yes Of course that s nght because we had access to the
(25) data relative to people and eqUipment and obVIously had the
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(1) responslbllrty of pUlling that Information together for his
(2) use
(3) Q Exactly so You had access to the data relating to the
(4) resourcas and the equipment nght?
(5) A That Is correct
(6) Q And there was a loglstrcs coordlnallon group on site
(7) conllnulng operallonal organlzallon set up Apnl 3rd and Its

(e) main objective was to coordinate air water and land actrvftJes
(;) associated With logistics of alrcratt boats supplies

(10) warehouses ADEC Coast Guard Department of Defense the
[11) CDFU - which Is the Cordova DIstrict FIsherman s Union - and
(12) occasionally other organlzallons are represented
(13) Exxon has the lead role and Implements but other agenCIes
(14) have Input that s how that committee worked?
(15) A No sIr It s not qUite how It worked
(15) Q So you disagree With the admiral s memo here?
(17) A I don t think -It s a simpliStIc statement That really
(18) diVides up Into about three different groups and If you d like
(lg) me to explaan that 11/ be glad to
(20) Q The admiral s statement IS Simplistic?
(21) A ThiS statement nght here Is a slmpllstrc general
(22) statement but It doesn t really In the terms that you ve
(23) descnbed descnbe how It - how It really functioned
(24) Q Or the terms the admiral described?
(25) MR CLOUGH Your Honor I object to the
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(1) charactenzatlon of the admrral s terms It s an attachment to
(2) the memo the admiral sent There s no foundatlon that the
(3) admiral wrote any of thIs lUst c1anficatlon
(4) MR PETUMENOS Wrth that clanficatlon
(5) BY MR PETUMENOS
(6) a Were there other occasions where you thought that the
(7) admiral s understanding of the srtuatlon In Pnnce Willram
(B) Sound was general and slmplrstJc?
(9) A I don tthink hIs understanding was I think thrs

(10) paragraph Is and I II be glad to clanfy that for you
(11) a I m sure you are Go ahead
(12) A Okay There was a separate - he talks about air water
(13) and land There was a separate air group and that aIr group
(14) was really pnmanly coordinated by the FAA out of Valdez
(15) MR CLOUGH Your Honor may we approach?
(16) THE COURT Yes I figure you did counsel
(17) (Bench conference on the record)
(18) MR CLOUGH If we could have lUst a moment here Your
(19) Honor ThIs has been expressed -It wasn t attached as a copy
(20) of the exhibIt I ve been adVIsed It s actually an Exxon
(21) communicatIon that was not authored by the Coast Guard at all
(2.2) attached to somehow to a copy to Plalntlffs-
(23) THE COURT This document?
(24) MR CLOUGH Yes And If there would be an
(25) opportunrty for us to have a - maybe a very short recess to
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(1) check that out otherwise we re gOing to be pursuing thiS line
(2) of questIoning based on the fact rt s -
(3) THE COURT Your contention IS that thiS IS an Exxon
(4) document not a Coast Guard document?
(5) MR CLOUGH That IS correct That s -I ve been
(6) adVised I d Irke to have an opportunrty -
(7) MR PETUMENOS It was attached to the Defendants
(B) exhIbit
'9) THE COURT But you want rt nght you want to

(10) question based on what rt IS
(11) MR PETUMENOS Absolutely
(12) MR CLOUGH fjuGtwanttocheckrt
(13) THE COURT Sure
(14) (Bench conference concluded)
(15) THE COURT We re going to take a break
(16) THE CLERK Please rise This court stands In
(17) recess
(IB) (Jury out at 10 29am)
(19) (Recessfrom1029am t01043am)
(20) (Jury In at 10 43 am)
(21) THE CLERK This court now resumes Its session
(22) Please be seated
(23) MR PETUMENOS JUdge we have some clarifying to do
(24) In Exhibit DX2293 Plalntlffs were - correct me If I m
(25) wrong here Plaintiffs were served With a copy of an exhibit
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(1) that IS In page numencal order We were given thiS as part of
(2) one exhrbrt by Exxon and we have these IrttJe Bates numbers
(3) that keep the documents In order and they are In order one to
(4) the other
(5) Exxon has stated over the break that theIr research
(6) reflects they don t understand why one document IS attached to
(7) the other and the document that we were served wrth
(8) attachments to the admrral s letter they say IS In fact
(9) Exxon s document So I m gOing to have to go over some of the

(10) things JUdge that we went through before
(11) I only have Exxon s representatIon but I accept It
(12) BY MR PETUMENOS
(13) a Now let s start over
(14) Attached to thiS admiral document by your lawyers was thIS
(15) memo here and It says things like A large number of agenCIes
(16) and committees have acquired a large amount of Exxon
manpower
(17) to partICipate In and coordinate aCtIVitIes The diverse
(18) Interests politIcally motIvated action and large numbers of
(19) partiCipants some totally unqualIfied have In general allowed
(20) the deCISion making process and hindered the overall
operating
(21) eftlctency of Exxon s -
(22) THE COURT You read ttwrong counsel
(23) MR PETUMENOS Old I do It wrong?
(24) THE COURT You read In general allowed a
(25) dectslon making process
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(1) BY MR PETUMENOS
(2) a In general slowed the deCISion making process and

hindered
(3) the overall operating effiCiency of Exxon s organization Then
(4) It says PrOVided to Otto Hamson by Chipper Loggia May 8
(5) 1989 and then there are attachments to thIS memo Am I
(6) nght?
(7) A Yes sir
(B) a And who IS ChIpper Loggle?
(9) A He was our planning manager

(10) a And he worked for you?
(11) AYes
(12) a And so the documents In fact that we were talkIng about a
(13) moment ago Attachment II and the comments about these
(14) agencies where I was saying It was the admiral because we
(15) thought It was attached to the admiral s memo Is In fact
(16) Chipper Loggle s comments your plannIng person?
(17) A As I understand it I haven t seen this document since 89
(18) except for just a few minutes ago and you know but - but
(19) that s what I understand It to be
(20) a Obviously so because you and I Were discussing It like It
(21) was the admiral who had wntten It But now we know tf we
(22) accept your attomey s representations and we do that this
(23) was Exxon talking about the commIttees functIon roles and
(24) Irmltatlons nght?
(25) A It was a discussion of how the commrttees were funCtIoning
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(1) before the admiral - as I understand this In bnefly looking
(2) at It - before the admiral really Implemented the ISCC and
(3) smoothed up some of that structure
(4) Q So your own planner was saying few deaslons were being
(5) made by the ISCC and I think In your earlier testimony you
(5) agreed WIth that
(7) MR CLOUGH ObJectJon Your Honor
(8) THE COURT The objection s sustained so III &trike
(9) counsel s comment The witness can testify as to what the

(10) facts are
(11) BY MR PETUMENOS
(12) Q Do you generally agree WIth that?
(13) A I think I described that there was a lot of time In each
(14) meeting that was given to exchanging information and It was
(15) not pOSSible to spend as much time as you would like on
(15) deaslons
(17) Q NI rrght And then you disagreed I think WIth Exxon
(18) haVing the lead role on this - which was It the air land and
(19) water?
(20) A We were talking about the alf land and water and I
(21) thought the statement - because It tned to tie logiStIcs Into
(22) one thing -It was really more complex than that statement
(23) Indicates and I was offering to elaborate on that for you
(24) Q And what he said Is coordination group had generally
(25) worked reasonably well because of limited number of other
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(1) Interests Involved and reqUirement for on site quick dedslons
(2) do you see that there? Under problems bottom of the page?
(3) A Yes It was also a function of how those things were
(4) structured and they were structured that allowed that to
(5) happen
(5) Q Now thu. IS a fairly common prinCipal of management would
(7) you agree Mr Hamson that too many people In a meetmg too
(8) much diverse Input can make running an operation like the
(9) cleanup you were trying to conduct very drtticutt to execute?

{I 0) A I would not say that It s common management practice that
(11) all - HI understand what you re Implying that all meetings
(12) need to be small That s not rrght There are some meetmgs
(13) that due to the need for information Input need to be large
(14) You know It - that 10 - you need to have the situation frt
(15) the facts that are at that POint
{I 5) Q The planning committee chaired by ADEC after the first
(17) several organizational metltlngs which were led by Exxon s
{I 8) representative Is that how it went?
(19) A As I say thiS was how It went ThiS was pre the admiral
(20) establishing the ISCC and the structure we saw on the earlier
(21) chart
(22) Q The committee was composed of - under problems the
(23) committee was composed of ten to 15 representatives With
(24) diverse Interests and limited expertise Do you see that
(25) problem?
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(1) A Yes Slf
(2) Q We have the SCIence commrttee and hiS - hiS - Mr
(3) Loggle s discussion of problems In connection WIth thiS
(4) commrttee -Is that phone for you?
(5) A Not mine
(5) Q It s burred In some Exxon documents We re gOing to have
(7) to wart
(8) MR CLOUGH The court reporter s gOlng-
(9) MR PETUMENOS It s buned In the court reporter s

(10) documents Okay we all set?
(11) A Yes Sir
(12) BY MR PETUMENOS
(13) Q Problems In the sCience committee as In the steenng
(14) committee rt appears that the agenaes are posrtJonlng
(15) themselves for future recourse against Exxon Do you see that?
(1<5) A I see that
(17) Q Because of a large number of diversity the COmmittee does
(18) not operate efflaently With a lot of time and effort to -
(1~) Intended to satisfy all because of damage assessments and
(20) potential litigation some agenaes are draWing lines on data
(21) shanng Was that a problem?
(22) A You have to put that Into context to recognize what the
(23) problem was HI may do that
(24) Q Well do you remember what Mr Loggle told you the
problem
(25) was? Are you gOIng to be telling us what you think now or what
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(1) Mr Loggle told you?
(2) A I m going to tell you what the problem was not what Mr
(3) Loggle told me
(4) Q I understand AccordJng10 Otto Harrison or aa:ordJng to
(5) Mr Loggle?
(5) A I can only tell you a=rdlng to me I can never speak for
(7) Mr Loggle
(II) Q Well let me ask you thiS Mr Loggle became - ended up
(Il) haVing a litigation role himself later on dldn the?

(10) MR CLOUGH Ob/ectlon Your Honor
(11) MR PETUMENOS I think thiS IS Important
(12) THE COURT I don t know what the objectJon Is
(13) MR CLOUGH Relevance
(14) THE COURT Hold on the objection s sustamed - wart
(15) a minute wart a minute The objection Is overruled Exa.Jse
(16) me It s an androgynous ruling
(17) MR PETUMENOS I don t wantto ask It again because
(111) I don t know what WIll happen
(1 P) Could you read the question back?
(20) THE COU RT The objection s sustained
(21) MR PETUMENOS Could you read the quest/on back?
(22) (The follOWing testimony was read
(23) Q Well let me ask you this Mr Loggle became - ended
(24) up haVing a litigation role himself later on dldn the?)
(25) A That s L-o-g-g l-e Loggle yes But he had no litJgabon
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(1) role dunng the deanup
(2) BY MR PETUMENOS
(3) Q But later on did he have a supervisory role for Exxon S

(4) natural resource damage assessment team?
(5) A I never partiCIpated In that I don t know what hiS role
(6) was
(7J Q You don t know whether he supervised the SCientists and
(6) worked on their work?
(9) A I do not know I did not partiCIpate In that

(10) Q So are you gOing to tell me that the problem WIth respect
(II) to posrtlOnlng themselves for future recourse against Exxon and
(12) the Issue of Irtlgation was only a problem that other agenCIes
(13) had and not Exxon?
(H) A It was not a - It was never a problem to me as manager of
{I 5) the deanup operattons
(15) Q The shoreline commrttee Mr Loggle wntes thiS committee
(17) Is the most structured and has the objectives prOViding adVice
(16) as follows and It contrnues This committee has functioned
(1~) effldently et cetera
(20) Isn t rt true that the shoreline committee IS a committee
(2ll where Exxon was extremely aettve and had a leadership role?
(22) A I m not as clear as I ought to be on how thiS committee was
(23) structured I m dearer on how the subsequent committee was
(24) structured and certainly In all cases the FOSC made the final
(25) calls
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(1) Q Well that s kind at what I m getting at In terms of how rt
(2) actually worked In 19- - you talked about these - we ve
(3) seen these forms that had different people put their Input on
(4) them and sign up what they thought about the vanous

shorelines
(S) and so forth?
(6) A Are you talking about part of MAYSAP or SCAT or one of the
(7J surveys?
(6) Q Well that s my point SCAT In 19a9 was different than
(~) the shoreline surveys In 1990 1991 and 19921n that respect

(10) wasn t It?
(11) A Yes rt was
(12) Q And In 19a9 the shoreline committee when these folks
(13) would go out Into the field we have the Independent
(14) contractors for Exxon doing the surveYing In a9 nght?
(IS) A The pnmary work was done by those contractors although
(15) the federal government or the statt. government nor the
(l7) landowners were ever excluded and they participated In many
(lB) cases
(l9) Q But they dldn t end up going to too many segments did
(20) they In 19a9?
(21) A I don t know the exact number
(22) Q Again I m not crrtldzlng You folks had an emergency
(23) SituatIon you had a job to do and there wasn t time - you
(24) were In a tremendous rush to get all thiS together to be
(25) haVing landowners going In the helicopters wrth you you were
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(ll trying to get the Job done nght?
(2) A We always had time for the landowners In whatever year
(3) that was
(4) Q Well not many landowners got In the helicopter and went to
(5) segments that year did they?
(5) A The landowners went to some and I m confident that that
(7J was probably their chOice
(6) Q Actually on May 1st we talked about the - the mid Apnl
(9) plan you sentto the admiral On May 1st 19a9 you sent

(10) your - to the Coast Guard your shoreline restoratron plan?
(11) A Correct
(12) Q That was the more - a more detailed plan?
(13) A That - at that time we had more detail and we had more
(14) Information and so we updated the plan based on the additional
(15) Information that came In from ail these varred sources and
(15) Indicated there was an expanded work scope
(17) Q The mid Apnl plan was sort of descnbed as a scoplng plan
(I B) as I understand the words to scope out the problem nght?
(I~) A Yes sir
(20) Q And by May 1 we had a more detailed plan gOing to the
(21) admiral nght?
(22) A Correct
(23) Q And then on May 24th 19a9 you submrtted an updated
(24) shoreline cleanup plan to replace that presented In early May?
(25) A On May 24th we submitted a plan that responded to some
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(I) questions that the FOSC and state on scene coordinator had

and
(2) again to Incorporate the very latest data that was aVSJlable
(3) at that point to best define the plan
(4) Q I think you told me that you were In court when we listened
(5) to the depositions of the admirals that were on the teleVISion
(5) screen?
f7) A I was
(B) Q And there was -I wonder ff you could shed some light on
(9) one particular passage that Admiral Yost talked about He

(10) talked about being concerned WIth the amount of manpower
that
(11) was available and on the beach In 1989 and that he went and
(12) talked to hiS boss the Secretary of the Interior
(13) Do you remember that testimony?
(14) A I recall that testImony
(15) Q And that he talked WIth the Secretary of Interror and then
(16) concluded that what Exxon had offered would be acceptable
Can
(17) you shed any Insight to this jury as to how It was did he ever
(lB) share with you how It was thet he went to the Secretary of the
(19) Interior and became satIsfIed wrth Exxon s plan?
(20) MR CLOUGH ObJeetton Hearsay Your Honor
(21) THE COURT The objection s overruled
(22) Go ahead
(23) A I did not know until I saw that depOSItion that he d even
(24) done that
(25) BY MR PETUMENOS
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(I) rocks and so forth to make It available for the - for the
(2) creatures to chew on It?
(3) A I don t believe that a surfactant IS crrtlcal In the
(4) process of bloremedlatlon
(5) a Was there surfactant In Inlpol?
(6) A BaSIcally what Impol the added value It gave was It was
(7) an 011 lOVing materral so that It tended to preferentially
(B) attach Itself to the 011 In the process and preferentially
(9) rather than attaching Itself to the rock or to the water and

(10) we think that Improved Its effICIency
(11) a Let s try my queStIon
(12) Was there a surfactant In Impol?
(13) A One of the matenals may have had some surfactant
(14) characteristics but there were no Ingredients In Inlpol where
(15) surfactant was a crltrcalltem
(16) a Well surfactant contained something called butyoxyethanol
(17] dldn tit?
(1 B) A That was one of the components
(19) a Now butyoxyethanolls a product the pnnClpallngredlent
(20) of which IS contained In a product called Gunk Foamy Engine
(21) Bnte do you know that?
(22) A I m not famllrar WIth that partIcular aerosol can
(23) a Sometimes people who do car mechamcs call It Gunk and
It s
(24) for c1eanrng engrne blocks And rt you take a look here With
(25) me I thrnk you II frnd that among the Ingredients In Gunk Is

I I
I

I I

I I
L'
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(1) a Were you aware of any - hold on a second I think you
(2) said that there was never any diSCUSSion ever about
(3) federalizing the spill?
(4) A Was there diSCUSSion on my part about It?
(5) a Well did you ever hear any diSCUSSion like that?
(6) A I m not aware of the diSCUSSions I heard what was In the
(7) depOSItions but you know I was never - I dldn t ever
(B) partiCIpate In any diSCUSSion about federaliZing the spill
(9) a Wasn t there In fact public statements made by the admiral

(10) to the effect that - and I want to know If you re aware of
(11) thiS - to the effect that he wasn t In a posItion to
(12) federalize the spill the most he could do was JaWbone and talk
(13) and things like that to Exxon?
(14) A He mayor may not have said It I don t recall
(15) a He mentioned to you that he had frank and honest
(16) diSCUS&lons With you about the l&Sues coming up In the course
(17) of the cleanup In the course of those frank and honest
(1 B) diSCUSSions did he ever tell you that?
(19) A No
(20) a That he wasn t In a posItion to federalize the spill
(21) because federal government was In no POSitiOn to get the work
(22) done?
(23) A I don t recall a diSCUSSion about that
(24) a Well I think you have said yourself that you agree that
(25) Exxon was In a better POSition to conduct the spill than the
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(1) lederal government ever could be rrght?
(2) A II someone asked me a general question of whether I thought
(3) the federal government or Exxon was - would have done the

best
(4) Job Ileit that from what J knew about the &Ituatlon that
(5) Exxon was In a better place to do the cleanup Job
(6) a Let s talk about bloremedlatlon You supervll.ed the
(7) bloremedlatlon program pretty carefully?
(B) A III may answer that In two parts I did not supervIse the
(9) research proJect that was supervised by the EnVironmental

(10) Protection Agency After It came out of the research effort
(11) and was approved by the RRT and the FOSC then I supervised
the
(12) application yes Sir
(13) a Old you make yourself conversant about what
bloremedratlon
(14) was and any of the controversIes surrounding It?
(15) A r am not a techmcal expert In that area but I m
(16) reasonably knowledgeable about bloremedlatJon
(17) a All rrght Impol what S Impol?
(IB) A That Sthe IrqUid product that we acqUired lor dOIng
(19) blOremedlat,on We did bloremed,atlOn In both the Irquld form
(20) and a pelletized form
(21) a In order to make thiS substance work you have to have
(22) something called a surfactant rrght?
(23) A I don t think a surfactant was critical In the operatlon or
(24) bloremedlallon
(25) a Well what a surfactant does IS It lifts the 0,1 off of the

Vol 50 7996
(1) bUty- - butyoxyethanoJ You want to accept my representation
(2) or are you gorng to make me try and read thiS?
(3) A III accept your testimony on that I m not -I m just
(') not famIliar With that product
(5) a The concentration of butyoxyethanolln Gunk Is about 
(6) well the concentration In Impolls about seven percent do
(7) you know that?
(B) A I don t recall those exact percentages
(g) a I think the concentration of - we looked at the can - of

PO) butyoxyethanolln Gunk Is about four to five percent?
(11) MR CLOUGH ObjeCtIon Your Honor He Salready &aId
(12) he has no foundation for knOWing that
(13) THE COURT Sustained ObjeCtIon s sustained
(14) BY MR PETUMENOS
(15) a Have you ever taken a look - thIS IS Exhibit 8102 - of
(115) the warntngs that come With a can of butyoxyethanol Gunk as
(17] It relates to that particular chemical?
(IB) MR CLOUGH ObjectIon Your Honor he s already
(19) stated he s not familiar With the product
(20) MR PETUMENOS I think I m entitled to explore hiS
(21) knowledge He Stestified to the effeCtIveness
(22) THE COURT You re not going to get to explore It WIth
(23) thiS can counsel
(24) MR PETUM ENOS I was going to explore It With thiS
(25) document actually May I show the Court?
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(1) THE COURT Yes
(2) (Bench conference on the record)
(3) THE COURT How are you gOing to go about this?
(~) MR PETIJMENOS The WItness hastestrfled that
(5) bloremedlatlon IS a good thing rt helps the beaches and so
(6) 10rth This IS a chemical that IS contained In Inlpol but If
[7J he knows the answer rt would go to the credibility that he
(B) doesn t know which the Jury IS entnled to know
(9) Exxon has put him on to testify to the bloremedlatlon Issue

(10) and I WIll tell the Court thiS Is the only time Exxon has put a
(11) witness on to diSCUSS the bloremedlalJon Issue They have left
(12) It alone WIth Mr Teal and others It s my only opportunity to
(13) let the JUry see that the b,oremedlatlon IS not the panacea
(1~) that the WItness has testrfled to on direct
(15) THE COURT My problem IS I don t recall exaetfy where
(16) you re gOing dlreetfy on thiS Issue and are you gOing to pull
(17) out a can that s a different product?
(IB) MR PETIJMENOS Itsthesameproduct Itstheexact
(19) same
(20) THECOURT Ithasthesamelngredlentlnrt butthe
(21) Issue IS what does he know about butyoxyethanol nght? So
(22) let s find out that Let s not be talking about Gunk or
(23) cleamng car engines or anything like that unless it becomes
(2') somethIng that he - that the direct question can t develop I
(25) mean the Issue Is does he know that thiS Is a hazardous
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(1) substance nght? I don t think you ve even asked him that
(2) question
(3) MR PETIJMENOS Okay I think I understand
(') THE COURT But I m gOing to stop you here counsel
(5) so you better go about It directly
(6) MR PETUMENOS I think I understand but stop me If I
(7) don t
(B) THE COURT I Will
(9) (Bench conference conclUded)

(10) BY MR PETIJMENOS
(11) a Do you know anything about the tOXlcrty of butyoxyethanol
(12) as contained In Impol?
(13) A I don t recall any of the sp8C1flcs off the matenal data
(I') sheet We would have given that to our Industnal hygiene
(15) people to handle
(18) a Do you know whether or not It Is Important to avoid skin
(17) contact WJth butyoxyethanol?
(1 B) A We ran an Intensive program to - to be sure that we
(19) dldn t We ran about 15 or 1600 tests on the people that were
(20) Involved we found It only to be a problem In one case out of
(21) all those tests
(22) a Well do you know whether It Is Important to aVOid Inhaling
(23) rt?

(2~) A We ran programs to see that people did not Inhale It
(25) a So it s Important that they not?
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(1) A You know rt s like W1th any chemical you want to handle
(2) rt prudently This was not a - what you d call a dangerous
(3) chemical These chemicals In Inlpol are also used In salad 011

(~) and cosmetics but you know you need to be careful With those
(5) things
(8) a Do you know what the IndlcalJons are of butyoxyethanollf
[7J It were ever to be Ingested by a human being?
(B) A Let s see as I recall - and again you re asking me about
(9) an Industnal hygiene problem that I m not an expert In but as

(10) I recall we ran unne samples looking for blood cell counts
(11) which was the pnmary - pnmary Indicator
(12) a You know that you re supposed to get medical attentIOn
(13) Immediately 11 It gets Ingested?
(1~) A 1- as I said I m not -I m not an expert on that
(15) matenal that Issue
(18) a Now we re talking about human beings here but thiS stuff
(17) was sprayed all over the beaches In certain aspects of Pnnce
(1 B) WIll/am Sound and Into the ecosystem wasn t rt?
(19) A It was-
(20) MR CLOUGH ObJecl1on Your Honor I m not sure what
(21) 'thiS stuff refers to
(22) BY MR PETUMENOS
(23) a Butyoxyethanolls a component of thiS Impol chemical?
(2') A Inlpol Itself was spreyed on a number of beaches yes
(25) sir

Vol 50-8000
(1) a And those are the Indications of what you do With
(2) butyoxyethanol for human beings And there are other irving
(3) creatures on the beach where thiS was sprayed wasn t there?
(~) A Maybe I need to help the JUry by telling you where we
(5) sprayed thiS It was only sprayed In areas that had already
(6) been heaVIly Oiled and then washed so you were dOing It In
[7J areas that already had a heavy Impact from 011 and you were
(B) dOing 11 to get that 011 out of th9re qUicker and we did not
(9) find any concentratIons In water subsequent to spraying that

(10) Indicated that there was a health hazard either to people or
(11) to the envIronment
(12) a Was It used In the Lower Kenai as well?
(13) A We used It - used some In the Lower Kenai As I recall
(I') pnmanly we used the pellel1zed form there
(15) a Now Dr Peterson In thiS court talked about sometimes the
(18) cleanup chOice that was put to the folks who were trying to get
(17) the 011 up as being between a rock and a hard place and the
(18) worst of two bad deCISions Do you think the bloremedlatlon Is
(19) In that category of being a dedslon that was a tough one to
(20) make between two bad declslons?
(21) A I m not-
(22) MR CLOUGH ObJecl1on
(23) BY MR PETUMENOS
(2~) a In other words leaYlng the 011 there by Itself without
(2S) using the chemical or adding the chemical was that a tough
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dectSlon?
THE COURT Don t answer Don t answer that
MR CLOUGH ObJectlon foundation I don t believe

that fairly charactenzes Dr Peterson
THE COURT It 5 always a problem when you refer to
month-old testimony
MR PETUMENOS III put on other testimony Judge
BY MR PETUMENOS
a Do you think It was a difficult deCISion to leave the 011
In place versus plaCIng a chemical like thiS on the
shorelines?
A In my opInion - you understand that I m not a chemical or
environmental expert - my opinion bloremedlatlon IS one of
the Silver linings to come out of thiS process It 5 a process
that /s - has low toXiCIty IS non IntruSive In nature and IS
effectlve and It has had broad acceptance In the technical
community and was recently as thIS year 1994 was wntten up
In the Nature Magazine es a very good process
a Well there was a lot of controversy surrounding
bloremedlatlon In the spill area wasn t there?
A There was controversy on - on most things we did yes
sir
a And the state of Alaska In their treatment plan In 1991

SaId Go ahead and use It but every place you use It we want
other tech- - the other traditional techmques used as well

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(g)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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a Can you tell me from the context of that document whether

he was part of Exxon 5 publiC relations department?
MR CLOUGH ObJectlon Your Honor May we approach?
THE COURT Yes
(Bench conference on the record)
THE COURT Where are you gOing wrth thiS?
MR PETUMENOS Well obYlously where I m gOing thiS

Is an E mall document of the Exxon public relations department
as they well know In which they attempt to get the cleanup to
be directed In such a fashion that they would get a public
relations benefit from It regardless of whether or not It does
very much good And that 5 a tOPiC we ve been well Into and
felrly Into WIth thiS witness testimony
THE COU RT How are you gOing to - how are you gOing
to get that With him when he doesn t know thIS person?
MR PETUMENOS I think the only question on record
was at thiS POint you know can you now tell me that thiS
person was part of the Exxon -
THE COURT I know that but IS that-
MR PETUMENOS I don't have an answer yet
THE COURT - a foundation for later?
MR PETUMENOS It could be ThIs IS a document I
think we can establish the foundation for If Exxon won t
StIpulate that they very well know thiS IS an E mall WIthin the
public relations department That s who thIs guy Is

I
1 I
I I
I
L...-
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(1) nght?
(2) A I don t remember how they stated that but - but I II take
(3) your teStImony on that
(4) a Now did you supervise the public relations people who were
(5) handling the media WIth respect to the spill Sactlyltles?
(6) A SupervIsed a group of public affairs people In Valdez that
(7) 1would say neyer handled the media
(8) a Old they try from time to time?
(g) A No Sir

(10) a Who 5 Jerry Jackson?
(11) A I m sorry That name does not nng a bell to me
(12) a Do we haye an exhibit number for thiS? Give me one
(13) MR CLOUGH Cou~1 before you ask any questions
(14) I m sure you re gOing to-
(15) MR PETUMENOS I m gOing to ask him to refresh hiS
(18) recollection
(17) MR CLOUGH Could we ,laV6 a copy of thiS please?
(HI) MR PETUMENOS 1m not gOing to ask him any
(19) queStIons 1m julOt gOlOg to show him the document right now to
(20) see If It refreshes hiS recollection
(2') MR CLOUGH As; to who Jerry Jackson was?
(22) MR PETUMENOS Yes
(23) BY MR PETUMENOS
(24) a HaYing read that -
(25) A Does not help me

Vol 50 - BOO4
(1) MR CLOUGH Thll; Is a March 28th document weeks
(2) before thiS guy - or a week before thiS guy even got out of
(3) Australia to get to Alaska I ve never seen It before
(4) THE COURT You ve neyer seen It before?
(5) MR CLOUGH No This Is one of the surpnses
(6) THE COURT Okay
(7) MR PETUMENOS It comes from Exxon though
(II) MR CLOUGH And the document Will start being read to
(9) the JUry when the wItness says I don t know anything about

(10) thiS It 5 dear he doesn t He wasn t eyen here
(11) THE COURT Let me understand what you Intend to do
(12) You Intend to ask him a question - from trle context of thiS
(13) document It s dear that Jerry Jackson IS part of Exxon s
(14) publiC relations department rrght?
(15) MR PETUMENOS I am trying to get thiS document Into
(18) eVIdence obVIously Judge and I m trying to ask queStIons for
(17) a foundation to get It In If I can I hayen t got that far
(18) before we came to the bench
(19) THE COURT The queStIon Is once you ask that
(20) question Is that the last question you re going to ask him
(21) about the document?
(22) MR PETUMENOS Not necessanly If I can -I m
(23) trying to get the document before the jury literally I m
(24) trying to get the fact -
(25) THE COURT I m gOing to do It out of the presence of

[ 1
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(I) the JUry counsel Can you go to something else?
(2) MR PETUMENOS I was obviously gOing to termInate my
(3) cross
(4) THE COURT I hate to send them out WTth such a short
(5) tlme You can t use tt We II talk It about It out of the
(B) presence of the JUry atter-
(7J MR PETUMENOS Then I ve gotto flnrsh on somethIng
(8) Let me check my notes
(9) THE COURT Okay

(10) (Bench conference conduded)
(1 I) BY MR PETUMENOS
(12) a Is Green Island -
(13) A Would you like this document back?
(14) a I II get tt back In just a minute It s all nght I think
(15) as a result of that conversatIOn we re through with that
(16) document
(17) Is Green Island a shoreline that you particularly like
(18) uSing as an example?
(19) A Green Island has speCIal Interest since It was the first
(20) shoreline that was bJoremedlated outside of the EPA test
(21) project
(22) a And when we were looking at those photographs earlier - I
(23) was looking at them carefully myself - those photographs are
(24) not taken one to the other on the exact same part of the beach
(25) are they?
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(1) A They are - one of them IS flipped to one Side but they
(2) are taken on the same section of beach yes sir And you II
(3) see on - you saw on the large map that s a - that sa
(4) relatIvely confined section of beach
(5) a Is there such a thing - was there such a thing in the
(6) deanup process as a show beach?
(7J A No sir
(8) a Were there tJmes when media and others were brought to
(g) beaches which were -let me back up

(10) Were there tlmes when deanup crews were brought to beaches
(1 I) that had already been deaned In order to show the media how
(12) well the deanup process had done?
(13) A No sir
(14) a Never?
(15) A Never
(1B) MR PETUMENOS I have no further questions
(17) MR CLOUGH I m gOing to need lour copy of that memo
(1 B) that you talked about so much
(19) MR PETUMENOS They always do thIS to me JUdge
(20) atter my papers have been totally scattered
(21) MR CLOUGH We re hunting for one more thing but
(22) while we re looking for that
(23) REDIRECT EXAMINATION OF ono HARRISON
(24) BY MR CLOUGH
(25) a B,oremedlatlon who made the deetslons as to which
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(I) beaches - shorelines beaches whatever - were gOing to get
(2) bloremedlated?
(3) A All of the final deCISions were made by the FOSC
«) a You mentioned the EMA Old they approve the use of
(5) bloremedlatlon of the shorelines offer Pnnce William Sound?
(6) A Yes sir
(7J a O,d NOAA the Coast Guard S sClentrtlc adVIsor look at
(8) thiS Issue?
(9) A Yes sir

(10) a Old they approve the use of bloremedlatJon on the beaches
(11) of Pnnce William Sound?
(12) A Yes sir
(13) a Old the FOSC himself Admiral Clancagllnl did he approve
(H) the use of bloremedlatlon on the beaches of Pnnce William
(15) Sound?
(16) A Yes sIr
(17) a Old state of Alaska review thiS Issue as well?
(18) A Yes sir
(19) a Old the state of Alaska s SOSC - Ernie Piper I believe It

(20) was - didn't he personally approve the use of bloremedlatlon
(21) In Prlnce W""am Sound?
(22) A The state on scene coordinator approved It as well as
(23) their representative on the RRT
(24) a Were you here In the courtroom when Mr Piper testified as
(25) the Plalntlffs last witness?
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(1) A Yes I was
(2) a Do you remember Mr Piper testified that he determined for
(3) the state that bloremedlatlon was safe?
(4) A I don t recall hiS exact statement but that was the
(5) general dlreCtlon that I understood
(6) a And he was personally the state s on scene coordinator In

(7J 1991 IS that nght7
(8) A Yes sir
(9) a And the state approved the use of bloremed,atJon that year?

(10) A Yes sir
(11) a Now to the memo that we spent so much time on which
(12) there s some confUSion I admtt
(13) We re going to have to by the way counsel get your copy
(1<) of tt deSignated WIth your permiSSion as DX2293 since yours
(15) was different than the one I had Can I refer to It as 2293A?
(16) MR PETUMENOS I think under the drcumstances I d
(17) like to have It parked as Plalntrffs exhibIt
(18) Is that too prcky Judge?
(19) MR CLOUGH Let 5 call tt Plaintiffs exhibit next In
(20) order and you can choose a number
(21) MR PETUMENOS The lucky number Is 85 - Plalntlffs
(22) 8517
(23) (ExhibIt PX8517 marked)
(24) MR CLOUGH PlaintIffs Exhibit 8517 okay
(25) BY MR CLOUGH
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Q And It was that procass the ISCC and the TAG that admirals
Robbins and Clancagllnl testified to at great length yesterday
wasn tit?
A Yes It was
Q Finally on the Issue of picking a show beach or a show
place we showed pictures of -let s see we got a picture of
you at POint Helen You went there thiS summer nght?
A Yes sir
Q And we had some - bunch of pictures out at Snug Harbor

And you went there?
A Yes sir
Q You also went out to Block Island as I recall IS that
correct Sir?
A Yes sir
Q Let me show you what s been marked as Defendants Exhibit
DX6366 ThiS IS another beach we went out to In 1994 correct?
A That was a very - yes that was a very heaVily oiled beach
In 1989
Q Tell us about Block Island In 1989 and how It looked to you
when you went out there thiS year
A In 1989 there was so much allan Block Island here that
In addition to the washing process we were picking up out of
pools With things that were Just bigger version," of shop vacuum
cleaners It was around In big pools and as we went back to
Block Island thiS year In 1994 To my eye - and I m not a

II
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(1) Q I d like to refer you to the portion of this portion
(2) authored by Mr Loggle And If we could have the Elmo here
(3) okay looking down through thiS particularly look under
(4) logistics and coordination
(5) First of all do you see In that paragraph - and let S
(6) even go up to operations first What date IS It talking about
(7) here what pOint In time?
(8) A Apnl the 3rd 1989
(9) Q And farther down what time penod are we talking about

(10) here under logistics and coordination?
(11) A Apnl the 3rd 1989
(12) Q Now earlier we were 100kJng dunng your testimony at the
(13) admiral s document What s the date of the admiral s
document?
(14) A Apnl the 20th of 1989
(15) Q Now IS It thiS document Defendants Exhibit 2293 which
(16) established the Interagency shoreline cleanup committee
(17) process the ISee?
(18) A Yes sir
(19) Q And thiS was Admiral Robbins organizational statement and
(20) It says there the organizational structure of the cleanup
(21) effort for the Exxon Valdez all spill?
(22) A Yes sir
(23) Q And he Imposes effective Apnl 20th 1989 correct?
(24) A Yes sir
(25) Q And was It thiS Isee process that was then In place for the
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(1) remainder of the 1989 season?
(2) A Yes sir It was
(3) Q Were you present In the courtroom for Mr Teal S
(') testJmony?
(5) A I was present for part of It
(6) Q And do you know If - well let me Just say do you know of
(7) your own knowledge thiS Isee process descnbed or

established
(8) in Admiral RobbinS memorandum was that In fact - describe
(9) how that procass worked I don t want to put any words In your

(10) mouth
(11) A The committee met on a regUlar baSIS which I think was
(12) dally through 1989 and they took the rnput that was coming to
(13) them from the FOSC Itself and from other parties as new
(14) Information came In for such as when bloremedlatJon came In
(15) they took that Information from EPA and then they tned to
(16) Integrate that With all of th6 Interests of the vanous parties
(17) Involyed as to where did they stand on a speCifiC work plan or
(18) how to treat a site
(19) Q And that procass remained In place but as the TAG
committee
(20) In 1990?
(21) A Yes sir
(22) Q And 917
(23) A Yes sir
(24) Q And 92?
(25) A Yes sir

Vol SO-8012
(1) biological expert - there s lots of growth there s lots of
(2) wildlife It s beautlful and you know It s Just quite -
(3) qUite remarkable As I said you can understand In 1989 why
(4) people believed It would never be like thiS agam
(5) Q And you got out to Smith Island too didn't you SIr?
(6) A Yes sir
(7) Q In August of thiS summer?
(8) A Yes sir
(g) Q ShOWing you what s been marked Defendants Exhibtt 6371

(10) What was Smith Island like In 19897
(11) A Very heaVily Oiled This was also known as Quayle Beach as
(12) It was the site that the Vice president Ylslted and made qUite
(13) cntJcaJ comments about In the background tl1ere Is an
(14) archaeological site that s an old Coast Guard pier that
(15) actually was up lifted In the 1964 earthquake
(HI) Q Old you get out there yourself In 19897
(17) A Many times
(18) Q What did It look like then?
(1 g) A In 1989 It looked ternble and It was one of those beaches
(20) that the ad mlral mentioned that we washed and washed agaln
and
(21) they were concerned we were never going to get off of thiS
(22) site
(23) Q What s It look Irke now?
(24) A It - as I said you can t be at one of these beaches with
(25) Just - WithOut being humbled at what the beaches look like and
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(1) what kind of forces of nature are Involved It IS - It s a
(2) spectacular spot
(3) MR CLOUGH Thank you Mr Hamson Thank you very
(') much
(5) MR PETUMENOS Couple questtons real qUick
(~) RECROSS EXAMINATION OF OTTO HARRISON
(7) BY MR PETUMENOS
(8) Q The beach that Exxon and the federal government chose to
(Il) bnng Vice President Quayle to was not a show beach?

(10) A I did not choose that I had nothing to do with the
(11) designation of the beach or the trmlng of the Vlsrt and that
(12) was totall y a Coast Guard -
(13) Q Drdn t have anything to do wrth that
(1<) And can you tell me Mr Hamson ttthere had been no 011

(15) on a beach that you owned would you want to be spraYing
Intpol
(16) on a beach where your children were gOing to be eating the
(17) food?
(18) MR CLOUGH ObJectron Argumentatrve Your Honor
(19) MR PETUMENOS I want to see how safe he thinks It
(20) Is
(21) THE COURT You can -you can answerrt Go ahead
(22) A Everything that I know about Intpol - and you understand
(23) I m not an Industnal hygiene expert - says that that s not a
(2') problem
(25) MR PETUMENOS I have no further questIons

Vol 50 - 8014
(1) THE COURT You can step down thank you
(2) MR PETUMENOS Your Honor I would like to move Into
(3) eVIdence Judge the exhibit that has now been marked the new
(') 8517
(5) THE COURT 851n
(6) MR PETUMENOS Correct
(7) (Exhlbrt 8517 offered)
(8) THE COURT AnyobJectlon counsel?
(9) MR CLOUGH No

(10) THE COURT It s admitted
(11) (Exhibit 8517 received)
(12) MR DIAMOND Mr Petumenos stepped on my lines I
(13) was about to say on the 50th day of this tnal and on the 19th
(1') day of our presentatfon save and except some exhibits that we
(15) have to offer Into eVIdence and a request that you have under
(15) adVisement Exxon rests
(17) THE COURT Thank you
(18) MS SMITH I m leaVing
(19) THECOURT Ithoughtweweregolngtobeatthe51st
(20) day counsel before you finished
(21) Counsel are you ready to put on your rebuttal?
(22) MR STOLL Yes Your Honor
(23) THE COURT I think I m going to give the Jury a
(2') break because I want to dISCUSS what we ve discussed In the
(25) past and I want to get a feel for how long thiS case /s going

Vol 50 8015
(1) to take and who s gOIng to testIfy so I II let you out
(2) ThIs may take a little brt of time I think because I m
(3) gOing to take a break at the end of thiS break so I d suspect
(') that we re gOing to - maybe It won t start before 12 00

(5) You re free for about 15 mInutes to roam around WIthin limits
(5) but I want you back here by 10 minutes to so that when I get
(7) you you can come rrght In okay?
(8) (Jury out at 11 32 am)
(9) THE COURT The JUry s not present

(10) Mr Stoll give me a Itst of your first four wItnesses
(11) JUst want to know -
(12) MR STOLL Your Honor we only plan on haVing three
(13) Witnesses today live -live wrtnesses Dr Peterson Roy
(1') Robertson and Toby Cook And I adVIsed counsel of that last
(15) ntght They re all ready for that
(16) THECOURT So are you ready togo?
(17) MR DIAMOND Are we ready to go?
(18) THE COURT WIth these wItnesses yes
(19) MR DIAMOND Yes
(20) You may want to take up the Issue of Toby Cook Toby Cook
(21) IS one of the WItnesses not on any Witness Itst
(22) THE COURT Okay and you know what I ve said In

(23) chambers counsel you have to show me why a witness not on
the
(2') witness Itst should be allowed to testIfy
(25) MR STOLL Well Mr MacSwaln testtfled In hiS dIrect

Vol 50 8016
(1) testtmony that - thIS IS at page 6478
(2) THE COURT I can t read that counsel Okay got
(3) It
(') MR STOLL He talked to vanous people In Kodiak and
(5) he said categoncally We found no one who stated there had
(8) been any adverse real estate effects of the Exxon Valdez oil
(7) spill
(8) Then he was asked - well you can read It
(9) THE COURT I see It I ve read It

(10) Okay So what s Mr Cook gOIng to testrty to?
(11) MR STOLL Mr Cook had a couple conversations wrth
(12) Mr MacSwaln He told him - he sa - or was at the time a
(13) real estate broker In Kodl8k He said speclflCBlly that he had
(1') lost a sale as a result of the all spill Mr MacSwaln goes
(IS) on - I thrnk I can t remember If It s In thiS paragraph or
(15) another one - that If there was any speCIfiC examples that he
(17) would make a note of that speCIfiC example Mr Cook Will
(18) testrty that he told Mr MacSwaln about that and that he did
(19) find that It had an Impact on the remote market that the buyer
(20) of the property In fact forfeited their earnest money because
(21) of their concerns as a result of the all spill which Is a very
(22) unusual matter and he s known Mr MacSwaln for some period
of
(23) time and he was surprised to hear that Mr MacSwaln said what
(2') he testified to
(25) THE COURT Tell me why he wasn t on the wItness
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(1) list
(2) MR STOLL We dldn t know that Mr MacSwaln was gOing
(3) to say that take that posltJon that he had no -
(4) MR PETUMENOS There s one other thing I don t know
(5) If the Court knows about and we had a eVldentJary dispute rf
(6) you would call It gOing on about how far Mr MaCSwaln was
(7) gOing to testify and whether or not he was gOing to be allowed
(B) to get Into opinions of others Within hiS report And then
(9) when you said that he could you also Indicated that we would

(10) be allowed to call people to refute that If It should tum -
(11) you know once you made your eVldentJary ruling that It was
(12) coming In
(13) THE COURT Show me -I think you re right counsel
(14) but I want the record to reflect the speCIfiC diSCUSSion that
(15) took place If you can find It
(16) MR PETUMENOS Idsure-Idsuretry
(17) THE COURT Do a very hard Job and I m-
(18) MR STOLL I m not prepared on that Your Honor but
(19) we II do what we can do He S our last witness and If we
(20) THE COURT III tell you whether or not he can
(21) testify today so you II know exactly wlJat Scommg
(22) MR DIAMOND Your Honor may I be heard on thiS?
(23) THE COURT Yes
(24) MR DIAMOND Toby Cook S name has not come up once In

(25) thiS trral by name No document oHered Into eVidence has the

Vol 50 -8018
(1) name of Toby Cook on It Has not been mentJoned yet
(2) What Mr MaCSwaln testJfled to - If I could have the Elmo
(3) Joel- he went on to say when asked that question I would
(4) state that the Intent here was we dldn t fmd anybody that had
(5) any speCIfiC InformatJon to show If I had It to do over
(6) again rwould have worded thiS a little dlHerently but the
(7) general Intent Is here we dldn t find anybody that had any
(B) examples to show any data that there was any eHect of the all
(9) spill

(10) GettJng Information In Kodiak I might add Is a little bit
(11) dlHlcult there were a number of people who were reluctant to
(12) talk
(13) In hiS direct examination Mr MacSwaln testlfred - and
(14) J m refemng to page 6381 of the lran&crrpt - he was asked
(15) speClflcsHy at lines 3 through 16 whether he was saying that
(16) quote Nobody expressed the opinion that the 011 &plli had a
(17) negative Impact on the reli e&tate market And he went on to
(IB) say that wa& not hiS testimony and descrrbed some of the
(19) negative comments that were made to him
(20) It IS - there was a statement made to you that they did
(21) not know about Toby Cook Tllat IS not correct They ve known
(22) about Toby Cook because Mr Shorett Interviewed Toby Cook
at
(23) about the same time Mr MacSwaln interviewed Toby Cook but
let
(24) me show you a document that Is not In eVidence It Is the
(25) MacSwaln/Dorchester report dated August 1993 and at page
C2

Vol 50 -8019
(1) thiS IS a diSCUSSion of people Interviewed by them and thiS IS
(2) the statement they attnbuted to Toby Cook
(3) THE COURT This Is a PlamUffs document?
(4) MR DIAMOND No thiS IS a defense report that was
(5) furnished to the PlamtJffs over a year ago
(6) THE COURT Oh I sae okay
(7) MR DIAMOND They have known about Toby Cook They
(B) have known what Toby Cook saJd because Mr Shorett

interviewed
(9) Toby Cook I think a year and a half ago They have known

(10) since we furnished thiS report what Mr MaCSwwn s
(11) understanding of the Toby Cook diSCUSSion was They chose
(12) deliberately not to ask Mr MacSwaln about any diSCUSSions
WIth
(13) Toby Cook They chose not to ask Shorett about any
diSCUSSions
(14) With Toby Cook
(15) In fact what thIS sort of amounts to Is cr68t1ng an
(16) InconSistency that doesn t eXist that you can bnng In a
(17) Wltnass who s never been designated never Identified and
(18) therefore never Imposed and Impeaching a WItness who s
already
(lg) testified as to something he dldn t testify to
(20) If Mr MaCSwwn had testified In =urt that he had a
(21) conversation WIth Toby (SIC) MaCSwaln that was before the Jury
(22) and If he put It In such a way as It was InconSistent WIth what
(23) Toby Cook was prepared to testJfy to here that would be a
(24) different thing but Mr MacSwaln has never had any
opportUnity
(25) to go Into thiS In front of the JUry and In fact If he - If

Vol 50 - 8020
(1) he had hiS deSCllptlon of that conversaUon more full
(2) descrrptJon of that conversation would have been I m sure
(3) the same as what Mr Cook Will offer offer here
(4) But on this record there s no basiS particularly WTth
(5) respect to a w,tnass they ve known about for over a year who
(6) their own expert relied on not to put him on the WItness list
(7) and then sort at bushwhack us In rebuttal by having thl.
(8) Wltnass show up after discovery s closed and he. never b&en
(Il) part of It

(10) THE COURT Okay Thank you =unsel
(11) MR PETUMENOS Judge I have two things to add One
(12) is that -I realize we have the presumptJon here against us
(13) and we re trying to meet It but r d ask the Court to also keep
(14) In mind that we went through a lot of battling about-
(15) THE COURT Counsel let me - as I explained to you
(115) In chambers so you understand I used that presoumptlon on
you
(17) as an analogy All it means Is that you had to produce
(18) material that would give me - would give some sort of a
(lg) articulate reason why you - this WItness wasn t on the wltnass
(20) list and then as we all know that presumptJon the
(21) presumptIOn drops out and I Just deCIde the case You re not
(22) working uphill now I m only deCIding It based on everything I
(23) hear
(24) MR PETUMENOS I appreclate that Judge And one of
(25) the things I Just wanted you to be aware of there was a lot of

L
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(1) fighnng and controversy about the length of WItness lists and
(2) our - we were all under pressure to keep them down We had
[3) no-
(4) THE COURT There was that-
(5) MR PETUMENOS We had no Intennon of calling Toby
(6) Cook In our case In chief by any means and there was this
(7J eVldenlJary Issue we were flghnng We were hoping the
(B) testimony would be a lot more Ilmrted from Mr MacSwaln than It
(9) was but I have the passage also that I recall There may be

(10) others and rt Just seems to me that the categorical statement
(11) of-
(12) MR DIAMOND Could you state for the record what
(13) you-
(14) MR PETUMENOS I m sorry counsel
(15) THE COURT 6264 to 6267
(16) MR PETUMENOS I should let you read rather than
(17) talk
(lB) THE COURT Where do you want me to-
(19) MR PETUMENOS If you go to bottom at the page you re
(20) on and go to the next one I think there s a mark on the next
(21) page
(Z2) THE COURT 62687 Yes 6268 Isthe page
(23) MR DIAMOND I don t have that transcnpt with me
(24) So I m sure counsel Will enlighten me
(25) THE COURT Okay I see the reference It s at 6268

Vol 50 8022
(1) lines nIne to 22
(2) MR PETUMENOS And the problem we face Is there were
[3) 150 Interviews by Mr MacSwain and he made the categoncal
(4) statement In the portion of the cross that Mr Stoll erted to
(5) you that there were no data or specific InCIdents that could
(~ support the negatfve comments that were made about the

Kodiak
(7J area And thiS next WItness It Is my understanding WlII have
(8) such speCIfic data to back up the comments that he gave to Mr
(9) MacSwaln that he gave them to Mr MacSwaln

(10) THE COURT Anything else?
(11) MR STOLL No he said It
(12) THE COURT Okay here s the srtuatfon as I see It
(13) MacSwaln was cross-examined at length He was never asked
(14) about this statement to Mr Cook He - he was from
(15) everything I can see he was known as a wrtness pnor to
(16) Inal He certainly should have bet..n known as a pOSSIble
(17) WItness pnor to tnal The PlaintIffs certainly had full and
(18) fair opportunity to cross-examine Mr MacSwaln and In fact
(19) they - they cross~xamlnedhim about matenal that might have
(20) been contrary to his opinions or contrary to the general drTft
(21) of his testimony They should have asked him about Mr Cook
(22) In order to provide the basis for Mr Cook s rebuttal
(23) testlmony They dldn t do It Clearly they did rt for a
(24) strategic reason I can t think of any other reason they
(25) dldn t do It He s not gOing to be allowed to testrfy

Vol 50 B023
(1) MR STOLL Your Honor may I JUst respond to what
(2) you-
[3) THE COURT No no here s the reason why You JUst
(4) had an opportunrty to argue thiS Issue Mr Stoll You chose
(5) not to do rt Now the arguments over I ve made the ruling
(6) MR STOLL That S fine I d accept the ruling Your
(7J Honor I d JUst like to clarrty something
(8) THE COURT No no no The answer IS no All nght
(9) I m gOing to take a break

(10) THE CLERK Please nse ThiS court stands In
(11) recess
(12) (Recessfrom1145am t01202pm)
(13) (Jury In at 1202 pm)
(H) THE CLERK. This court now resumes Its session
(15) Please be seated
(16) THE COURT Mr Stoll before you start I m gOing to
(17) tell the JUry what my expectatron IS for the rest of the
(18) trial
(19) You II hear two Plalntrffs rebuttal WItnesses today and
(20) then we WlII recess Then on Tuesday you II get a full day of
(21) testimony the rest of the Plalntrtfs rebuttal case and I
(22) don t know whether there will be any other testimony that day
(23) but I m hoping that the eVidence will close then on Tuesday
(24) And then I have to make the deCISion how much trme you get ott
(25) while we work on the Instructions and I II let you know about

Vol 50 8024
(1) that on Tuesday all rlght?
(2) Counsel
[3) MR STOLL Thank you Your Honor We re going to-
(4) ladles and gentlemen we re gOing to move around a IrttJe bit
(5) because our witnesses - by move around I mean from pOint to
(6) point and It s going to be very brief hopefully responding
(7J to not all points but certain points that were made by the
(8) Defendants or some of their WItnesses And so rt may seem at
(9) umes that we re somewhat abruptly movrng from one area to

(10) another but that s the nature of rebuttal case
(11) We call - I d like to Introduce my co-counsel from Kodiak
(12) Mr Jamrn who s going to conduct the next Wltness
(13) Dr Peterson
(H) THE COURT If you II clip on the microphone please
(15) sir You don t have to take the oath again because you
(16) preViously testified but you understand you are stili under
(17) oath?
(18) A Yes
(19) THE COURT All we need to have you do Is give your
(20) name for the record
(21) A My name Is Charles Henry Peterson
(22) DIRECT EXAMINATION OF CHARLES HENRY PETERSON
(23) BY MR JAMIN
(24) Q Your Honor good afternoon Ladles and gentlemen good
(25) afternoon
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their miSSion Thetr miSSion was to use pUblic resources to
try to understand the effects of the spill the recovery from
the spill and what might need to be done to restore
populations and resources damaged by the spill It would be
totally inappropriate to use publiC moneys to spend on a
project that a sCientist JUst found - that Interested him but
that was unrelated to the purpose of what the trustees were
dOing
a Dr Peterson If there was any such bias as Dr Gilfillan
suggested would It be part of your Job to weed It out?
A That - that s exactly one of the major Jobs that we as
peer reviewers have Is to make the sCience as very best as It

pOSSibly can be
a And did you ever see any such bias?
A Only rarely
a And to the extent that you did see such bias what was your

responsibility?
A My responsibility was to Identify It make sure that that
biBS did not persist either In the study deSigns or the
deCiSions or In the reports And In fact I did that I
think I and other peer revIewers have written and talked at
length about our critical comments where the cntlasm was
necessary and those crltJasms have been taken Into account In
the deaslons and In the rewntmg of those reports
a Dr Peterson last question on thiS Issue Was the sort of
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Dr Peterson after you testifIed about the ecological
interrelationships of biota In the Pnnce William Sound and the
effects of the Exxon Valdez all spill there were three ISSUes
that were presented by Defendants we re gOing to approach
today One Involved the objectivity of trustee saence the
second how to detrne recovery In the sound and the third
study designed to best determine recovery Now let s take a
look at the first one
FOCUSing upon your role as a peer reviewer for the

trustees can you explain the relationshIp between soentlsts
applying for grants to do work to do sCience and the peer
reviewers themselves?
A Yes I d be happy to The peer reviewers are selected on
the basiS of their academiC excellence from sCientists around
the country and even outside the country to serve as
Independent reviewers of the sCience that IS proposed to be
done of the study deSigns and of the reports that are created
on the outcome of that sCience
So the peer reviewers are fully Independent They have no

stake In whether It s thumbs up or thumbs down on a particular
study They are hired and paid to come and give their very
best entlcal and unbiased SCIentifiC adVIce and that s In
fact the function that they play
a Dr Peterson how many peer reviewers would It take to

approve a particular request?

(I)

(2)

(3)

(4)

(5)

(5)

[7J

(B)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(15)
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(20)
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(23)

(24)

(25)
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(1) A For a grant proposal that comes In to the trustee counCil
(2) or for a report based upon that work two to three peer
(3) reviewers who are experts on the particular area In question
(4) are employed to review that work Then In addition the study
(5) proposals and at times also the results of these studies are
(5) discussed In a very broad and open meeting that Is attended by
(7J many additional reviewers so that comments can be heard

openly
(B) so that debates about deSign and what IS best debates about
(9) conclUSions and how well they are founded are qUite broad

(10) across all those peer reviewers present
(11) a Does the chief saentlst have any separate role In
(12) reviewing requests for funding?
(13) A Yes the chief scientist conducts hIS own review and he
(14) does It In consultation and In partiCipation With these other
(15) revIews that I 'Ie told you about
(15) a How about the trustees\hemselves Dr Peterson?
(17) A The trustees as well conduct a review based upon the
(1 B) recommendations of the peer reviewers and the chief SCIentist
(19) a Dr Peterson let me cut right to It Mr Gilfillan
(20) suggested that there might be some bUilt In bias to find damage
(21) or else SCientists would not be able to continue working Can
(22) you explain Why projects which did not find Impact might not be
(23) funded?
(24) A Yes I d be pleased to The role that we as pier reviewers
(25) are playing on behalf 01 the trustees IS to assist them In

Vol 5O-B02B

(1) bias which Mr Gilfillan postulated a factor In any of the
(2) soentlflc results you reported on In thIS courtroom?
(3) A No It was not
(4) a Let s take a moment to look at another cntldsm that has
(5) been leveled at the particular approach that trustee SCIence
(5) took
(7J There was an Issue rBised by Dr Gilfillan about whether
(B) the trustees used the proper definition of recovery In looking
(9) at resources What IS your understanding of what Dr

(10) Gilfillan s contention was?
(1') A Well I think If-
(12) Q And If you want to use the board you may
(13) A Thank you I think I can best Illustrate that In my mode of
(14) draWing
(15) The baSIC contentIon Is as follows There could Indeed be
(16) different ways of defining recovery and Mr Gilfillan raises
(17) an Issue about how the trustees and the sCIentists working for
(IB) the trustees Indeed define recovery Let me draw a graph and
(lg) what I m gOing to draw on thiS graph IS numbers of some
speaes
(20) or resource A and then I m going to draw how those numbers
(21) change over time
(22) Now the Issue here IS as follows We have thIS POint
(23) represents the numbers at some time that occurs before the
(24) spIll we have some numbers of those organisms before the
(25) spill Then the spill occurs and I II indicate that by the
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(1) arrow
(2) And after the spill has occurred we have some new
(3) numbers Let s put It there Now that could be called an
(4) after pOint
(5) Now It IS possible that one might want to compare the
(6) before to the after and say that that Is Indeed a measure of
(7] the damages done by the spill However that IS not the
(B) measure that the trustees used although Mr Gilfillan was
(9) concerned that that was Indeed the measure

(10) Instead and let me draw thiS here and contmue It out for
(11) some additional times and let me call thiS the Oiled numbers
(12) Instead what the trustees did was as follows
(13) The trustees looked at what are called reference sites and
(14) the measure of the effect of the spill IS then the difference
(15) between the reference and the Oiled sites afterwards and you
(16) can see that can be different from the before and after and
(17) here s the philosophy
(lB) Referenca sites are Intended to be sites that looked
(1 g) exactly like the orled ones before the spill occurred such
(20) that they plot the trajectory over time of what the system
(21) would have looked like m the absence of the spill
(22) And so the defmltlon of a damage of an Injury to the
(23) spill Is the difference between what you see at Oiled sites
(24) and what you would have seen had there been no all and thiS
(25) drfference of course can be tracked through time And recovery
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(1) occurs at the time where those converge so there IS no longer
(2) a difference between the orled sites and how those sites would
(3) have appeared In the absence of the spill
«) Mr Gilfillan contended that the trustee sCIence definition
(5) Included not only this but also a comparison before and after
(6) the spill that Ignores what the natural changes in the system
(7] are domg over that time In fact there Is very Irnle before
(B) data that one could even ever use for a particular resource to
(9) make the before/after companson And for the coastal ecology

(10) programs and for vlrtuelly all other resources the
(11) compansons made are the very companson that IS suggested
by
(12) Mr Gilfillan and used by Exxon sCIence companng Oiled and
(13) referenced shorelines
(14) a So Dr Peterson the reference line might be for the
(15) particular speCIes A what would have happened but for the
(16) spill?
(17] A Yes that S exactly what the reference line is meant to
(lB) to show
(19) a All nght Let me tum thiS so HIS Honor can look at It
(20) Just a bit
(21) Is that enough Your Honor you can see It
(22) THE COURT That S fme
(23) BY MR JAMIN
(24) a And then the solid Irne IS What happens with the sprll
(25) with the effect of the spill?

(1) A That IS correct
(2) a All nght Now Dr Peterson I want to get a sense of
(3) from the approach of a SCientist why studying recovery thiS
(.) way IS so Important
(5) Why do you go out In nature and try to study recovery as
(6) opposed to In the lab?
(7] A Here IS the reason that the trustees did thiS and
(B) presumably the reason that Exxon did It as well The damages
(9) that o=.Jr from a spill to animals m nature and plants m

(10) nature to the natural ecosystem are a consequence of many
many
(11) processes that occur to affect them These are processes that
(12) mclude such things as tOXIC effects of all dissolved In water
(13) the tOXIC effects of contact With all the effects of
(1.) smothenng by Oiling on the shores the effects of eatrng
(15) oil-contammated prey In the system
(16) The effects of Oiling on feathers or fur that prevent
(17) thermo regulation and keepmg of animals or birds warm and
(1a) several others that I won t mention When one goes out rnto
(1 g) the field thiS way In nature and If one deSigns a well-deslgned
(20) powerful program that can separate Oiled and reference sl1es
(21) what you have done Is to do a program that looks at the whole
(22) listing damages that occurred from the spill
(23) That contrasts WIth the approach Where you try to
(2') understand the minutIae of particular effect by bnnglng It
(25) Into the laboratory For example m water-dlssolved tOXlcrty
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(1) testing that being Just one component of the way that all
(2) effects the organisms we can never burld enough of those
(3) component studies In the laboratory to do any sort of a Job of
(4) combrnrng them espeCIally In the Interactive ways that they
(5) affect organisms Just the way for example that medications
(6) often Interact In their effects
(7] And so the field Is the ulumate arbIter of what happened
(B) when you deSign a good study that separates all and reference
(9) sites

(10) a All rrght
(11) A And this has been recommended by two reviews of the
(12) Netlonal Academy of SCIences of oil spill effects and what
(13) should be done to understand them
(14) a All right So focusing on the first question wtth respect
(15) to the - the Idea of defining recovery do I understand
(16) correctly that the trustees and Exxon are using the same
(17] defmrtJon sir?
(1 B) A Yes they are baSically usrng the same deflnrtJon The
(1g) Implementation differs
(20) a Let S take a look at that Implementation now and let S try
(21) to get a feel of how the Implementation could occur
(22) What are the basic ways that one could set up a study
(23) deSign to deal once one has thiS definition of recovery
(24) defined?
(25) A There are two fundamental deSigns that one could pursue
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(1) One IS called a randomized design and the other Is called a
(Z) paired design I think I might ask to refer to -
(3) a We have a map of the sound Doctor which IS Plalntrtfs
(4) Exhibit 1161
(5) A To the shoreline of Pnnce William Sound as an example to
(6) help explain what I m talking about A randomized deSign

works
(7) as follows One goes to the spill area and selects some number
(8) of oiled sites to look at and selects those at random so
(9) there s no bias to that selection draws some number at

(10) random In fact the number of sites for a given shoreline
(11) type that was used In the Exxon SCIence was four they selected
(IZ) four of these shorelines at random
(13) Then what one does in the randomized deSign ISto select
(14) some number - four usually - of reference sites These
(15) would be unOlled sites against which to compare them so as to
(16) make thiS comparrson that we would like to make to assess the
(1 T) damages from the spill That s the randomized deSign
(18) The paired deSign and that was the deSign used by the
(111) Umversrty of Alaska s study and the trustee sCIence the
(ZO) paired design goes as follows It too preserves the
(Zl) prrnClpal of randomness by selectmg several oiled shores at
[2Z) random and four was traditionally the number that they
(23) selected for most shoreline types
(Z4) So they had four sites that were oiled but then for the
(Z5) reference sites there s a fundamental and Intnnslc and basiC
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(1) difference The reference sites chosen for the University of
(2) Alaska study were paired sites For each indiVidual oiled site
(3) that was chosen an unolled reference site was chosen such

that
(4) It met several crlterra to make that site more Similar to what
(5) the oiled one would have looked like before the 011

(6) These crltena were geographic prOXimity so that It was
(7) close by slope of the shoreline geological charactenstlcs of
(8) the shoreline wave energy that was striking the shoreline and
(9) orrentatlon of the shoreline whether It faced a particular

{I 0) direction
(11) Those were the charactenStlcs that were used to help
(1 Z) ensure that there was a good matching between the OIled site
(13) and the reference site so that the reference sIte really did
(14) look like what the Oiled site would have looked like In the
(15) absence of the spill
(16) Now thiS Is a common methodology and It s most commonly
(IT) practiced In medical sCience as a deSign as follows If for
(18) example you wantto test the effectJveness of a new medIcation
(1 II) and you re giving It to patients and you give other patients a
(ZO) placebo you make a deSign of pairing Whereby tf you choose a
(Zl) 4D-lsh smoking male for getting the drug you choose and pair
(22) With It a 40 Ish smoking male to get the placebo
(Z3) When you choose a female high schooler who doesn t smoke
(Z4) for the drug you choose a female high schooler who doesn t
(25) smoke for the placebo That mechanism of pairing for
Important
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(1) characterrstlcs that you know can affect the outcome of the
(2) expenment how effectIve the drug might be that means of
(3) pairing IS the mechamsm by which SCIentists get around the
(4) unwanted Influence of a lot of other vanatlon and factors In
(5) the system
(B) And that IS the deSign that wes used by the Unrversrty of
(7) Alaska s shoreline study to get around the vanabllrty that IS
(8) Intnnslc In a fully randomized desIgn
(9) a Dr Peterson In youroplnron should Exxon have used the

(10) random sampling deSign as opposed to the paJred d9Slgn?
(11) A No
(lZ) aWhy?
(13) A The reason IS as follows There Is nothing IntnnslcaJly
(14) wrong with the randomized deSign that Exxon chose The
problem
(15) lie In the follOWing That design only works when you have a
(16) large number of replicate shoreline sites that you look at
(IT) And the reason that you need a large number IS that If you
(18) don t have a large number Simple random acadent of where
that
(111) particular sample set IS gOing to fall dictates tremendously
(20) what you see And I could give an example
(21) In the Exxon shoreline ecology program for their
(22) exposed bedrock rocky shoreline-habitat type three out of the
(23) four or five shorelines that they looked at as reference srtes
(24) fell along one shore of a Single Island Perry Island up
(25) here

Vol 50 - 6036
(1) And that s much like tossing a coin I mean you could get
(2) four heads WIth high probability you could get four heads In

(3) a row Similarty when you allow these random srtas to fall
(4) where they WIll In the system you can get those sorts of
(5) anomalies and If you have three of those sites on that one
(B) Island that IS Simply not representative of all the Oiled
(7) sites In the system
(II) a All nght Now Dr Peterson as I understand It you re
(II) suggesting that the random approach that Exxon took in

(10) establishing Its reference sites led to a set of sites that
(11) were not In fact random but you have three was It on Perry
[lZ) Island?
(13) A That s correct
(14) MS SMITH ObJectron Your Honor leading
(15) THE COURT III allow It up to now counsel Watch
(lB) the leading questions all nght?
(IT) MR JAMIN All nght Thank you Your Honor
(18) BY MR JAMIN
(111) a BeSides the geographiC difficulties that you ve suggested
(20) were there other speCifiC biases that you saw In the chOice of
(21) sites that Exxon made for Its references?
(22) A There are many Issues that need to be taken Into a=unt
(23) beSIdes this one of making sure that you ve got enough srtas so
(24) as to get a representative picture that they re scattered
(25) around and you don t have the accident of the coin flip and
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(1) where they happen to be
(2) Perhaps the biggest problem assoaated with these
(3) geographic concerns IS the following The oil came In from the
(') Bligh Reef area - and we all know came In thiS direction and
(5) moved through and tending to all shorelines on these Islands
(6) here
[7) The question IS rt we are gOing to draw at random
(B) shorelines to compare to these that we think look like those
(9) shores wrthout oil where do we draw from? What sour

universe
(10) that we re draWing from to get those random sites? We
(11) obviously don't do a universe that Indudes all of Southeast
(l2) Alaska because we ve gotten out of the system We don t do a
(13) universe that Indudes the eastern part of the sound -
(1') Q There s some water there rt you d like?
(15) A Thanks Sorry
(16) MS SMITH Although your history With water IS not
(17) good
(1 B) A The warning there
(19) (Connnued) The Issue then here - and thiS IS a very
(20) entlcal pOint to address - the Issue IS where do we take
(21) these Oiled shores from that we re gOing to make that
(22) companson And Exxon deCided to take those Oiled - those
(23) unolled reference shorelines from an area that Included the
(2') mainland coastline and espeCIally the southwest corner of the
(25) sound The problem WIth that Is geographically that gets
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(1) away from where the 011 struck so It gives you a higher
(2) likelihood that there were Intnnslc differences by not dOing
(3) the palnng but even worse we know that there are effects
(') from runoff of Ice melt from glaCIers near the shoreline that
(5) do such things as retain low temperature of the water reduce
(6) the salrnrty of the water add to the turbidity the matenals
[7) dissolved and suspended In the water and other factors
(8) associated WTth that that have effects on the animals and make
(g) these sites over here Intnnslcally less biologically nch

(10) Just by their very location and their nature
(11) That means that they don t look like a site out here even
(12) In the absence of the spill
(13) And In particular for example of the - of the
(1') pebble/gravel beach type In the Exxon shoreline program three
(15) out of four of their reference sites fell In thiS southwest
(16) corner up against the mainland Two of them In thiS region at
(17) Balnbndge and Port Balnbndge .... 'len you look at the data
(18) showed gross Impovenshment of those sites By that I mean
(19) that at both places there were even samples that contained no
(20) organisms no plants or no animals
(21) Now the presumptIon that that s what these shores looked
(22) like is Simply not acceptable When you look at the other
(23) reference shore of that program that fell out on Knight Island
(2') more appropnately rt had some 12 to 16 species hundreds of
(25) IndiViduals In the sample
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(1) So the referenced shores are radically different and 11 s a
(2) drtference that IS an effect of making the area from which the
(3) random sampling was done for those reference shores too

broad
(') so that those samples do not naturally look like the samples
(5) the siles that got oried
(6) One particular way of putting thiS IS as follows And that
[7) IS all did not stnke at random so there IS no reason to
(8) sample at random from the unolled shores to proVide the shores
(9) that you re contrasting WIth the Oiled ones The all came In a

(10) parucular pattern tended to hit at north ends of Islands and
(11) In other areas that you could desenbe In a way that IS
(12) nonrandom
(13) So taking a random sample from a bigger area that Indudes
(H) areas that were not oiled geographically IS Simply not the
(15) nght way to make sure that what you have here are places that
(16) before the 0,1 spill would have been Identical
(17) Q Now Dr Peterson besides these deSign problems that
(lB) you ve suggested to us were there problems from your POint of
(19) view With respect to the sample sizes as Exxon sClenlJsts took
(20) samples from the beaches?
(21) A Yes These are deSign Issues that I ve been talking about
(22) and there are problems With the sampling that was conducted
(23) even outSide of these other concerns that I ve raised about the
(24) broader design
(25) Q Would another board help to describe that?
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(1) A It would I think you ve heard here In thiS courtroom
(2) about how there Is patchiness to the way the animals and plants
(3) occur on the shorelines Let me Just draw some of that
(') And what I m dOing h8fe Is not to represent that this IS
(5) necessarily all one speCIes It might be fucus It might be
(6) the rockweed with a number of snails that are crawling
fTl crawling around It but rt s a particular type of patch It s
(B) a patch on the shoreline Patch - patch A
(g) l..Jkewlse there are other - other patches on thiS

(10) shoreline and by that I mean that thiS might be a patch of
(11) mussels this might be an area With a speCIes of limpet thiS
(12) might be a limpet plus mussel combination
(13) This Is a depictIon of the kinds of patchiness that you
(H) might go and the sorts of patterns that plants and animals
(15) might occupy on a shoreline
(16) Now let me say something first and that Is that both the
(17) Exxon sCIence program and the programs that were conducted
for
(16) the trustees and for the government did the same stratrtylng of
(1 g) the shore - and I m sorry about that term but what that means
(20) is they recognized as I have been here talking to you before
(21) that high on the shore and Iowan the shore makes a drtference
(22) because of the amount 01 time the water Is covenng It
(23) And so the first thing they did In all of these studies was
(2') to separate the high Intertidal zone a middle intertidal zone
(25) and a lower Intertidal zone And they sampled In each of those
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(1) data Is the enemy of the saentlst who IS trying to find even
(2) large patterns In the system that are there So sample size IS
(3) a big difference and an Important concern
(4) a BeSides sample size Dr Peterson Is the number at samples
(5) taken by Exxon In companson to the trustee studies Important
(6) In tryIng to figure out whether there has been recovery?
(7J A Yes JUst the way we need several Sites to look at several
(8) replrcate sites so we get an Idea of the average condruons we
(9) need several replicate samples The Exxon shoreline study

used
(10) three replicate samples The Unlve,.rty of Alaska - and by
(I I) three replicate I mean every level of the shore every beach
(12) they went to they had three samples that they placed there
(13) The University of Alaska stUdy used SIX a factor of two
(14) different The NOAA study used frve at the high level at the
(15) shore and 10 and 10 at the intermediate and the lower levels
(16) of the shore
(IT) So there was a fundamental dIfference which agcun has the
(18) effect of making the government SCIence studies much more
able
(111) to sse effects and to see differences
(20) a Dr Peterson taking Into account both the~e of the
(21) samples that you have In the upper right hand comer and the
(22) number of samples which you have over here In the middle
(23) portion of the nght are you able to give us for a particular
(24) type of beach any estJmate as to how - how much difference an
(25) overall area studied that the two approaches take or lead to?
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(I) zones sampled With some number of replrcate - replicate

means
(2) repeated samples In each of those zones
(3) This IS meant to depict Just for example a mid Intertldal
(4) zone - I don t mean to pick any In particular But the first
(5) thing IS subdividing the shore Into high medium and low and
(6) samples are allocated some number of samples
(7J You have to worry about what sample size to use okay how
(8) are we gOing to sample a shore like thiS Well here IS the
(II) Issue

(10) The Exxon samples In Exxon SCIence were very small relative
(I I) to the samples used In both of the trustee studies and Exxon
(12) had two sample SIZes depending upon whether they took a
core
(13) Into the sediments or whether they took a scrape of organisms
(14) that were on a rock surface The sediment core was about that
(15) size the scrape sample was about that SIZe
(16) In contrast the NOAA study that was conducted - and let
(17) me wnte somewhere up here what these actual Sizes are
(18) a Doctor there may be another color If that helps at all
(111) but pleasa go ahead There s a red here
(20) A All nght The IndiVidual samples taken by Exxon sclence
(21) were either 031 meters squared thiS one -I m sorry the
(22) rectangle or 0078 meters squared thiS core drcle In
(23) contrast the NOAA studies had 0 25 meters squared samples
(24) Well that sample you can see IS eight tlmBlO even the
(25) larger of the Exxon one and In fact If we were to draw that
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(1) It s approximately a foot and a half by a foot and a half I
(2) don t know how well I can do at getting a foot and a halt but
(3) ItS s on the order of that size that I draw right there
(4) The Umve,.rty of Alaska samples that were taken were
(5) either 1 square meters 2 square meters or 1 7 square meters
(6) and at each tlme samples at each at those sizes were taken for
(7J different purposes Even the smallest of thesa the 1 square
(8) meters IS stJlI three times almost four times the size of the
(II) largest of the Exxon samples

(10) Now notice what thiS does Why do we sample a shoreline?
(11) We sample It to get an Idea at what lives there nght?
(12) That s - that s what we re dOing
(13) If the sample we take Is small In a patchy environment we
(14) don t get the nght Idea of what lives at the shoreline We
(15) don t get a representative picture that averages over all the
(16) patches on the shore and although thiS IS a hypothetIcal
(17) example thIS particular set at samples would be falling
(18) entirely WIthin patch A and would give you the impreSSion that
(19) the shore looks Irke patch A whereas the larger sample would
(20) average over several patches and give you a much better
average
(21) depiction of what the organisms are on that shoreline
(22) So sample size IS fundamentally an Issue and when you have
(23) these non representative small samples It makes tor
tremendous
(24) varlabllrty In your data and varlabllrty means nOise really
(25) how much error there IS bounCing up and down And nOlsa In

the
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(1) A Yes When you combine dIfferences In the SIZe of the
(2) sample and In how many samples you take and the differences
(3) run In the same way WIth the Exxon studies being small ~ples
(4) and the Exxon studIes being few samples the combination at

the
(5) two makes for tremendous differences In the sampling effort In
(6) how much IS actually sampled to try to give you a picture at
(7J what s gOing on In nature And III give an example that I
(8) calculated on that
(g) The example 110 for looklng at all types at IOhorellnes all

(10) types of different oiled shorelines that are from lOheltered
(I I) rocky bedrock shores - the habitat that was most commonly
(12) oiled In Pnnce William Sound - and for the I'Tlld Intertidal
(13) zone -I Just picked the middle Intertidal ZOIle for thls-
(14) the Exxon study which sampled quantitatively those shorelines
(15) only once In 1990 III give the number and the area that they
(16) cover In all at those sites that they looked at In that
(1 T) habitat
(Ie) The total area that was covered by sampling the totals
(lg) area In that habitat was 1 38 square mete,. That Is an area
(20) about the size of this board right here perhaplO just slightly
(21) larger From that total amount of sampling they extrapolated
(22) to 275 miles of Oiled shore of that type sheltered rocky In
(23) Prlnca Wilitam Sound That was the total amount of sampling In
(24) the mid Intertldal of sheltered rocky
(25) In contrast the NOAA study In 1992 In that lOBme habitat
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(1) same level of the shore sampled a total of 36 square meters
(2) nearly 30 tJmes as much to get their picture of what the system
(3) looked like
(') The U of A study for 1990 for that partJcular level of
(5) shoreline for that sheltered rocky habetat In Pnnce William
(15) Sound sampled 230 square meters of the shoreline
(7) Now Mr Gilfillan may have spent greater than a hundred
(8) days out on the shores of thiS system but the grand total
(~) sampling effort by the armies of people working for the

(10) government sClenlTsts exceeded what Exxon put In sum by
(11) sampling even for a single time - these are JUst for
(12) particular years - by tremendous amounts thereby allowing
(13) those programs to learn much more about the condetlon of the
(1') ecosystem and the quantrtatlve amount of damages and
recovery
(15) Q Now Dr Peterson you 'Ie mentioned the - the geography
(16) wah the sample size Wrth the number of samples and I heard
(1 T) you say that there was sampling by the trustees In a particular
(18) year and another particular year you mentioned that Is
(1~) lJmlng an Issue the number of tTmes we go out to a particular
(20) sete? And r1 so how Is that Important?
(21) A Yes lJm/ng Is very much an Issue I mentioned that the
(22) Exxon sCIence shoreline quantJtatTve program sampled only
(23) once They sampled In Pnnce WIlliam Sound In 1990 was the
(2') Single time From that sampling was denved an estTmate of
(25) what the called percentage recovery of the shoreline
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(1) ecosystem And you 'Ie heard those numbers of 73 to 91

percent
(2) recovered
(3) That came from a Single point In lJme from a Single pOint
(') In tTme tt Is logically Impossible to measure the percent
(5) recovery and here S why I II tell you You need 1Ime frame
(6) to show what Is happenrng through time to know that any
(7) recovery occurred at all and at what rate It s occurring
(8) When you go out once - and If we let this be 1990 - If
(g) you go out once In 1990 If you do a proper deSign - which

(10) Exxon did not - you have the potentTal to measure this
(11) drfference so you can measure the degree to which there IS
(12) StIli damage between the oiled and reference shores You do
(13) not know anything about the recovery of damage If you
presume
(1') that those Oiled and reference shorelines would all have been
(15) slgnrflcant 100 percent slgnrflcant 3fter the spill then what
(16) you saw here could Indeed be the recovery but that difference
(1 T) that you observe may be the same difference that would haye
(18) been observed In 1989 That difference may be the same
(19) drfference that would be observed In quantitative studies In
(20) 1991
(21) In principal recovery demands a time frame - and In fact
(22) note how I defined rt here - that recovery IS the time at
(23) which these two converge
(2') In contrast the studies by the government dldn t go out
(25) JUst the once But the studies by the goyernment - and I m
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(1) talking about both sets of studies the university and the NOAA
(2) studies - haye continued to go out for mulnple tTmes of
(3) sampling There are four sets of samples sample dates by the
(') end of 1991 for the unrversrty study There are five sets of
(5) sample dates by the end of 1992 for the NOAA study and both
(8) studies are contTnulng to sample Into the present to track
(7) what the convergence IS what the return IS and therefore
(8) what the recovery IS

(9) Q Dr Peterson r1 you conSider the deSign Issues that you 'Ie
(10) talked With us about and the Implementation Issues that you 'Ie
(1 I) talked WIth us about what are the consequences of the
(12) drfferent approach that Exxon took as opposed to the trustees
(13) In terms of being able to measure recovery?
(14) A The consequences I 'Ie alluded to one already and that IS
(IS) WIthout a time frame you Simply don t know anything about
(16) recovery You don t know Whether the differences are growing
(1 T) or shrinking from a quantltatTve shoreline recovery program
(18) In addition however all of these Issues plus others that
(19) I haven t mentToned create two serious problems In uSing the
(20) Exxon quantTtalJve shoreline ecology study to assess damages
or
(21) recovery The first I 'Ie told you about Is the Inappropnate
(22) selection of reference sites reference sites outside of that
(23) zone of the spill on shores that would have looked drfferent
(24) Whether there d been no all or not and that Violates what you
(25) were trying to do wrth reference sites The second - and

Vo! 50 8048
(1) there s a bias to that Let me glye you a feel for what that
(2) bias Is
(3) If those reference sites are In Impoyenshed areas areas
(') where the biota Is depressed already by something that IS
(5) assoaated wrth the terrestnal system - such as the Ice
(8) melt - If those are depressed already then tt s a bias In
(7) making tt look like the effects of all are much reduced or even
(8) making tt look like all Is a positive effect that helps the
(9) organisms And thiS helps explain the unacceptable and

(10) Inaccurate conclUSion that was reached In the Exxon shoreline
(11) program of higher abundances on some Oiled shores than on
(12) unolled shores
(13) In addrtlon the fact that there Is not a control tor all
(1') the sorts of nOise all this vanabllrty that I talk about the
(15) fact that that variability exists In the studies make It Yery
(16) drfflcult to see an 011 spill effect
(17) It s like looking through a forest and trying to find a
(18) Signal The Signal might be there and might be large but the
(lP) deSign etself doesn t overcome that vanabillty The
(20) varrability Isn t Intnnslcally nature s vanability but et s
(21) nature s varlabllrty pius what varlabillty Is Introduced by the
(22) study design the study methods the sample sizes and the
(23) numbers of samples So that having all the vanabillty like
(2') that and as well as haVing the flawed and biased design means
(25) that there IS no reliability to the shoreline ecology recovery
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(') percentage of 73 to 91 percent
(2) Q Dr Peterson can saence be inconclUSIve by deSign?

(3) A Yes It can
(..) Q What does that mean?
(5) A Inconclusive by deSign means that If you conduct and
(5) deSign a study that does not control for vanatlon but allows
[7) for lots of vanatlon you simply cannot see big signals In the
(8) system such as the signal at all spill and you have that
(9) chOice when you make a deSign up 1ront You have the control

(10) over what sIze sample to use where to put the samples how
(II) many samples to use whether to use a paired or a random
(12) deSign And so 11 you make chOices nat retain lots of
(IJ) vanatlon and lots of nOise you up front make the chOice that
(I") you are not gOing to detect big signals In the system
(15) Q Dr Peterson last qUe&1Jon In your opinion do the
(15) results of 73 to 91 percent of shoreline recovery that have
(17) been touted In thIS courtroom IS the saence underneath those
(18) results 11awed by inconclUSiveness of deSign?
(19) A That IS exactly the case I have argued and that IS my firm
(20) belief that they are 11awed by the inconclUSIVeness 01 the
(21) deSIgn and the biases In the deSign
(22) MR JAMIN Dr Peten;on I m sure counsel10r Exxon
(2J) has queStlons Thank you sir
(2') CROSS EXAMINATION OF CHARLES HENRY PETERSON
(25) BY MS SMITH

Vol SO 8OSO
(1) Q Mr Peten;on do you feel like you ve earned your
(2) doctorate?
(J) A Yes
(4) Q Would you like to be called Dr Pelen.on?
(5) A I am commonly called Pete 11 that IS of help
(5) Q Can I suggest to you that Dr Gllf'llan might like to keep
(7] hiS doctorate too?
(3) A Let me lUst say I m happy to call him Ed r1 that s your
(9) chOice I II call him Doctor or Mister that would be fIne

(10) Q When you started out on the first two pomts It sounded
(II) like mstead of a rebuttal we had agreement so let me see If
(12) I can lUst go through those
(I J) The first pomt as I take It was.t G not that the
(") trustees are biased but It 's true no contmumg Impact1rom
(IS) the 011 spill no 1undmg nght?
(I~) A That S correct That Is one 01 the - and m my ludgment
(17) appropnate crnena 10rthe expenditure of public funds that
(13) are deSigned to assess the spill damage and recovery
(1;) Q Okay So our pomt which IS your pomt IS If you can t
(20) find contlnu ng EVOS Impact there s no more money out of the
(21) restoration 1und?
(22) A That s - that s true 10 general Although I could quality
(2J) II for some vanety of purposes but that IS generally true
12') Q All right And your second pOint IS thaI on the des;lgn of
(25) the programs and the definition of recovery - whether II s

Vol SO -8051
(1) pre - a return to pre spill which IS what the tru~
(2) de1lnrtlon In the restoration plan &ays or a compan~n
(3) between Oiled Sites and unolled never-olled srt.es which we
(.) call reference SItes - you re now &aymg that the trustees did
(5) what GI11111an and Page did Which IS they compared referenO('
(~) sItes or never-olled Sites to Oiled Sites?
[7) A That ~ correct That IS speaflcaJly the way 
(8) Q And dldn t reqUlre-
(9) A - the way that the shoreline ecology programs progressed

(10) Q No no no I m asking you about the trustae.l;
(11) The trustees deflnrtlon In the draft restoration plan
(12) found that you had to go bad< to pre-spill =ndmons and On;
(lJ) Gilfillan and Page &aid No no no you have to compare
(, ..) unolled ~Ite~ never-olled 81tes Wlth OIled 101te& and see r1
(15) the cotten; are the 10BITIe
(l~) Are you now saYing that the tru&tee8 al~ rejected trying
(17) to go back to pre-spill COMmons and compared never-olled
(18) sites to Oiled sites?
(1 g) A What I am telling you Is: how the tru10teeS and the
(:20) saentlsts operating for the tru&te6& prectlced the definrtlon
(21) and reached conclUSions about recovery
(22) Q All rrght Are you -
(2:1) A And the way In which they did that was In practice to use
(2.() a comparison lust as you mentioned of OIled and reference
(25) Sites That was for a vanety of r8B.SOns

Vol SO - 8052
(1) Q So they rejected?
(2) A But In part-
(J) MR JAMIN Objection Your Honor s;he did not let the
(.) wltnes;s 11n1sh
(5) THE COURT That Strue coun~1 You have to let the
(~) WItness answer the que~on
[7) MS SMITH I don t belleye he Ii answenng my
(e) question
(g) THE COURT You may not belIeve that but you have to

(10) come 10 me So let hIm f'nls;h his answer
(11) A I agree In part but rt 8 a rare opportunrty un/au: we knew
(12) that pr&-splll abundanCSi; were
(1:1) BY MS SMITH
(1") Q All nght So thetru~didn't u~ the draft
(15) restoration plan Ii definition 01 recoyery Instead tneyu~
(1~) the &arne definition w; Drs Gilfillan and Page?
(17) A To a point There are - my argument here and I hope you
(le) undenotand It and I m answenng your question
(lg) MS SMITH Your Honor I would like a ye8 or no to
(:20) thl8 ques;tlon
(21) THE COURT Give the que~onagaln 11 you can give
(22) a yes or no answer please an6wer yes or no then you II be
(2:1) allowed to explain all rfght?
(2') MS SMITH Joy can you read It back please
(25) (The pnor question was read)

I
I I
L_
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(1) A The answer IS tar VlrtuaJly all resources yes But nat
«) tar every one
(3) MS SMITH Can I have the Elmo? I always do"tTus
«) okay
(5) BY MS SMITH

(6) q ThiS is aut at the draft restoration plan It s PXBOO3
(7) page B-4 and dan t the trustees say that full ecological
(8) recovery WIll have b~n achieved when the populatlon at flora
(9) and fauna are agam present at tormer or pre-spill abundances

(10) healthy and productIve and there IS a full complement at age
(11) classes at the level that would have been present had the spill
(1 <) nat occurred? Is that what It says?
(13) A I m reading that but I d like to see the dOOJment
(1<) presume that that 5 a correct reflection
(15) And as well I would like to paint aut that there are
(1e) different detinrnons WIthin that very same dOOJment that are
(17) inconsistent an thiS paint The document was a draft document
(18) and that I think explainS the varlety of deflnrnons
(19) q You re saying the definrnon there may be inconsistent WIth
«0) ather things In the trustees documen1'7

« I) A InconSistent wrth things In the dOOJment and a red hernng
(n) as to how It IS applied because It was rare that there IS
«3) pre-spill data so In pracnce the part at the definition and
«<) implementation of assessing recovery was achIeved by
comparing
«5) reterenced and ailed shares - or reterenced and Oiled sites

Vol 50 8054
(I) q They dldn t follow the definrnon?
«) A They did not tallow thiS deflnrtJon no
(3) q All rrght And lookIng at this bUSiness about tull
«) complement at age dasses Or Gllfillen tooK Issue WIth that
(5) saYing that It was awfully difficult to come back and find
(5) recovery when say 20-year-old star fish had died - and let
(7) ma give you an example
(a) Let s say I go to the beach wnh my son and It 5 a healthy

(9) beach and we take a star fish and put It In our aquanum at
\ 0) home and It s a 2O-year star tlsh
(11) Under this definrtlon untIl there s another 20-year-old
(1 <) star fish on that beach that beach /5 unrecovered rlgh1'7
(13) A That IS correct That although making the analogy between
(1<) the removal at one and the removal at many many trom an
event

(IS) on the scale that we re talking about here IS at course a
(Ie) huge dIfference
(17) q Ot course It Is But I m asking you rt I m nght and
(18) you re saying yes?
(19) A I m saying you re nght but I agaIn would like to qualify
«0) that by saYing that there IS no to my knowledge POint of
1< 1) contention between the Exxon saentlsts and the government
«2) SClenlJsts that relate to thiS Issue of age classes and whether
«3) the age classes have returned
(2<) For same resources thiS would be very Imponant such as
(25) lang Irved marrne mammals which do not breed tor a large
number

Vol 50 8055
(1) at years so untll recovery Indudes the recovery of the
«) breeding populatlon at both females and males that population
(3) would not be at the same state and as healthy as one that was
«) dominated by young ammals that had lUst recrurted But that s
(5) the condrnon under which thiS partIcular deflnrtlon has
(6) relevance and IS Important but I don t personally know at any ~

(7) contentIon that diVides us over that Issue Ilhlnk that that
(8) IS a red hemng
(9) q Well perhaps you dldn t read Dr Gilfillan s testlmony

(10) did you?
(11) Aldld
(1<) q Okay He says that s your definrtJon - you meaning the
(13) trustees - and that hIS IS when the reterence or unolled
(1<) never-olled srtes look the same as - same blodlversrty same
(15) deposrnon at sp8C1es same number at speaes as the OIled
(16) sites And nowyou re saYing you used the samedefinrnon?
(17) A Yes I am saYing In praet1ce there was not a srtuatIon
(18) where lhese dtfferences between us arose and the pornons at
(19) slmliarrty are what dIctated the way In which both programs

(20) proceeded
(21) q Okay let s talk about recovery a hnle bit more Or
(2<) Gilfillan said that by the end at the summer of 1990 which Is
(23) 15 months after the spill 73 to 91 percent at the lnterndal
(z<) zones that were Oiled had recovered Is that correct?
(25) A That - that s correct as rt applies to hiS work and as rt

Vol 50 B056
(1) applies to Pnnce William Sound the geographic area where

that
«) study was =nducted
[J) q All rrght And to tlgure that out he and Dr Page
«) MR JAMIN What number IS the exhlbrt counsel?

(5) MS SMITH 14002A 2
(5) MS SMITH Let me ask you thiS Joel Can you make
(7) It bigger?
(8) BY MS SM ITH
(9) q And what these are are the 64 - remember thiS tS a

(10) blowup remember everything WIth those guys was a blowup
(11) What these are are the dots are the 64 random srtes In the
(12) Sound that Or Page and Gilfillan used tor their shoreline
(13) ecology program In 1990 Is that right?
(1<) A I don t have any reason to doubt It but lat the same time
(15) can t tully confIrm It Is thiS a - from the-
(1 e) q You re crrtJazlng-
(17) A - tram the dOOJment the ASTM dOOJment Is that the
(1e) souroo at this?
(19) q Well I guess I want to know Whether you know where the 64
(20) random sites that they used In the shorelme ecology program

(Zl) were?
(2<) A I know what has b~n proYlded In the ASTM document which

IS

«3) a map much like thiS although it Includes the mainland
(2<) drafted In whIch thiS one does not
(25) q You think It S Inaccurate?
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Vol 50 8057
(1) A I think It s misleading notto have the 1ull geography
(Z) presented That s perhaps dl11erent 1rom Inaccurate I don t
(3) see - I dldn t see any inaccuraCIes In It but I also have not
(4) checked It against the anginal
(5) Q Okay and thiS IS -I don t know 111 can read thiS Mr
(5) Warren?
(7) MR WARREN t5489
(B) BY MS SMITH
(9) Q OX15489 Let s go the other way

(10) MR WARREN Ms SmIth It s sideways
(11) BY MS SMITH
(IZ) Q Sideways? Hang on you guys
(13) Okay thiS IS DaVid Page s artWork And a beautl1ul piece
(14) It IS
(15) And what he shows IS that on the 64 random sites what
(15) they did IS they put down three transects and they put down 
(17) here s the woods and here s the water And what they did IS
(IB) they put three transects three -they dug and sampled at
(19) three sItes In the upper intertidal zone three In the middle
(20) intertidal zone three In the lower intertidal zone and then
(ZI) SIX more In the water In the subudal zone And he said one
(2Z) three were at minus SIX feet and three were between 10 and 30
(Z3) feet and so at each one of the 64 sites they dug whatever It
(Z4) IS 15 Pits and sampled them
(Z5) Is that your understanding Dr Peterson?

Vol 50 8058
(I) A Yes It IS

(Z) Q All nght And then they did a thorough set of chemical
PI biological and tOXicological tests on the sediment and the
(.) C'1ners from the beaches and they did extensive sampling
(5l a=rdlng to them Do you recall that testimony?
(5) A I m aware 01 the tOXiCOlOgIcal testing that they did I m
(7) aware of the sediment sampling that was done
(B) Q All right and let me show you - Joel thiS IS another one
(9) to see II you can make bigger It s DX14002A t See what you

(10) can do 10r me
(II) All nght And did Drs Page and GJltrllan teSUty that
(lZ) In addlUon to the 64 random Slles they also tested the 12
(13) nost heaVily Oiled slles which we a11ectJonately called the
(14) worst 01 the worst that were really hard hit like POint Helen
(15) end Sleepy Bay IS that your understanding?
(Ie) A Yes they deSCribed thelf sampling atthe 11xed sites that
(17] were part 01 the Exxon sCIence program outside the randomized
(1 e) deSign program
(19) Q Can you tell whether these were the 12 worst of the worst
(ZO) fixed sites that they looked at In addition to the 64 random
(ZI) sItes?
IZZ) A With your permiSSIon as how you define them these were In
(2J) 1act the 12 sItes I m not altogether they were the worst of
(Z.) t"le worst but they were among the worst
(Z5) Q Is It your understandmg that they dug the same t 5 pIts

Vol 50 8059
(1) along three transect lines at the 12 fixed SItes In addrtlon to
(Z) the 64 random Slt~?

(3) A That S- that s correct.
(4) Q Okay (And Dr Gilfillan testrlled dldn t he that by 1990
(5) even the worst of the worst 15 months later were well on
(5) thelf way to recovery dldn the?
(7) A I - I can t speak to that expllcrtly 1rom memory but I -
(8) If you say he did I WIll agree that he probably did -- ~

(g) Q You re 1rom - you were employed by ICF nght?
(10) A I was employed 10r a bnef period 01 Ume by ICF but In
(11) general no that penod of time was about September till Mardi
(lZ) of about two years ago
(13) Q Do you know Jim Bush?
(14) A Yes I do
(15) Q All nght He te~led that 75 to 80 percent 01 the ~und
(16) was never Oiled at all Do you agree?
(17) A Yes If you take the full boundan= 01 the ~und that
(18) seems like a reasonable - r~nable number
(lg) Q Okay and 01 the part that was Oiled 70 to 73 percent WaB

(20) only lightly or very lightly Oiled do you agree with that?
(ZI) A Some number In that ballpark con10rms WIth the AOEC data
(22) set and the other data ~ts that I m aware of
(23) Q Okay and you ve prevlou~yagreed that the 011 sp/ll did
(Z4) not kill all the cntte~ In the Intertidal zone Is that
(2~) nght?

Vol 50 - 8060
(1) A That s correct
(2) Q All nght Do you agree that many crrtters that live In
(J) the IntertJdal zone have now recovered?
(4) A Yes I do But recovery Is tn=mplete but many have
(5) recovered
(6) Q You re not telling thiS IUry are you that everythtno
(7) Isn t gOing to recover?
(a) A I am not telling them that
(g) Q Okay It s IU~ a qUe&!lon 01 how long It takes?

(10) A That s correct
(11) Q All nght And you ve already told this /urythat to the
(12) extent that It Isn t already re=vered 1ucus Is going to
(1:1) recover IS that nght?
(1~) A 11eel as a soentlst although we have not seen that
(15) complete recovery that 1ucus WIll Indeed recover
(16) Q Dr Gilfillan s de1mruon 01 r~very - and I m readmg
(17) hiS testimony -IS when there IS no statistically detectable
(16) difference between never-olled sites and the Oiled Sites
(1 g) correct?
(20) A That con10rms W1th my recollectJon
(21) Q And you serve on the panel 01the NatIonal Academy of
(2Z) SCIences or you did?
(2J) A I - I have served on several panels for them and continue
(24) to nght now as well
(25) Q All nght lhey have a NatIOnal Research Council?
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(11 A That s correct

(Z) q All nght and I promise I wIll not read anything lrom
p) thiS but they pUbltsh a 600-page book entrtJed 011 In the Sea

(~l Inputs Fates and Effects Are you aware 01 that?
(5) A That looks like a 1amlltar document

(6) q All nght And Isn t rt a fact that the National Research

(7) CounCIl has the same definmon of recovery that they use that
(3) Drs Page and Gilfillan used In their shoreltne ecology
(9) program?

(10) A I can t speak to that 1rom memory but II you d Itke to
(111 hunt rt down I 1I have a look

(1Z) q All nght Let me read rtto you It s on Page 487

(13) The matter of recovery to pre spill condmons has been the
(1~) subject of some diSCUSSion particularly as rt relates directly

(15) to spill Impact assessment The notion of pre-&p,II

(16) condltlOn& 01 cour&e ImplIes return to the ecosystem functIon

(17) and structure that eXisted prior to the spill In realrty

(18) that IS neither likely nor pOSSible For ecosystems and

(19) communltres are dynamIC assemblages forever undergOing
change

(ZO) and cycles 01 composmon A coastal communrty or benthiC
(Zl) assemblage IS never statiC and what may have been ItS

(ZZ) composrtlon in one year becomes a drfferent composrnon live
(Z3) year& hence Therefore the best one can hope lor IS a return

(Z<) to the sort of communrty composrnon In terms of biomass and
(ZS) speCIes dlver&rty and their cydes cnaractenstlc 01 that

Vol 50 BOO:2
(1) particular environment Recovery can thus be reasonably

(Z) addressed only by companson W1th what would have o=Jrred
In

(3) an undisturbed but otherwlse slmrlar ecosystem In the same

lime

«) penod
(5) 00 you agree WIth that?

(8) A Yes I do And now that you 'Ie read rt that Is not the

(7) definition that you gave a moment ago

(3) q That s not the deflnrtJon I gave you a moment ago?

(9) A No when you &aId 00 you agree wnh the way the national

(10) academy defines rt and you read a depOGrnon I d be happy to

(1') hear rt back that WaG not the one that We lUst heard There s
(lZ) a very real and fundamental drfference between the two

(13) q Well the Natlonal Academy 01 Sciences /s not saYing that

(1<) you have to return to pre spill condrtlons In order to find

(15) recovery Is It?
(16) A No rt S follOWing exactly the graph that I gave you that
(1 TJ compares referenced shores to Oiled shores and rt s the way

(16) that the trustee sCience as In practIce used that and the way

('0) that the Exxon &oences used rt a& tetmtled by Page and
(20) Gilfillan
(21) q And the reason that the trustees &dentlsts have In

(22) practice now used Page and Gilfillan and the National Academy

(ZJ) of SCience s deflnltron 15 because their anginal definition

(2<) as set forth 10 their report doesn I work here does It?

(ZS) A I have no Idea who you mean by their' and what you mean

by

(1) ongmal definrnon
(2) q Okay I II put rt back up agam Defining and estlmatmg

(3) recovery trustees draft restoration plan PX8003 page B--4?
(.) A This 15 the plan Irom November 1993?
(5) q This IS the one

(6) A And you re calling thiS ongrna/7 I don t know qurte what

(7) you mean by that I mean I spoke to thiS particular Issue
(8) sayrng - and I II say agarn I m happy to that their - that

(9) thiS IS a draft plan that there are contllctmg deflOmons
(10) wrth,n It And desprte what may be wnt!en here m practice

(11) there was very Imfe pre-spill rnformatlon So In praCtIce
(12) recovery was assessed by the very same procedure that you
(IJ) advocate that Exxon advocates and that you read from from

the
(1<) National Research CounCIl volume

(15) q So you re backlOg away from thiS?

(16) A I m reIterating what I said awhile ago I don tthmk 1m

(17) backlOg away

(18) q I m somewhat confused by why you re here on rebuttal on

(lg) this pornt Gilfillan challenged thiS and you re supportmg

(20) Gilfillan?
(21) A I am rndeed supporting Gilfillan and I tried to make that

[2Z) dear that thiS Is the proper way to assess recovery and Is

(23) not m fact the way that the recovenes were assessed In the

[2<) trustee sCIence studies desprte some InconSIstent definrnons

(25) that OCOJr In the draft document

Vol 50 8064
(I) q All right Let s talk about natural vanabilrty That

[21 means that even m the absence of all natural populatIOns of

lJ) speaes rise and fall don t they?
(~) A That & true

(5) q All nght Let me show you somethrng oX881AA 662AA and

(6) 863AA
(7) MR JAMIN Your Honor those eXhIbits don t eXIst on

(6) our list
(9) MS SMITH Yes they do One two and three They

(10) gave you the zero

(11) These guys have seen these before - not the lucus agam

(12) BY MS SMITH
(13) q Or Pete~n can you see thOGe from there or do you went

(1<) to come on down?

(18) A No I can t
(HI) Q Okay come on down
(17) Okay these are pictures of Crab Bay taken by Houghton and

(16) presented at the SETAC meetmg In November 1993 In

Houl>ton
('0) and SETAC as you probably know 1& Society of EnY1ronmental

(20) Toxicology and Chemll>try
(21) Now Houghton used to work for Exxon and now WOf1<s for

(2Z) NOAA?
(23) A That & correct He & - he s not an employee of NOAA but

[2<) he & been a contractor
(25) q All right And NOAA lists Crab Bay as never oded are you
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(1) aware of that? (1) and you ve Just said that If they did that after having done

(2) A No I m not aware of Its specrlic designation (2) theIr qualitative and quantitative sampling that they could
I (3) a Would you like me to show you thetr document? (3) make a judgment the next year when they went back to see If It,
L1 (4) A I have no reason to doubt what you re saYing (4) was okay or not

(5) a Okay (5) MR JAMIN Objection to the question Your Honor

(6) Now thiS fucus - IS thiS fucus over here? (6) It 10 compound There 10 several questions there -

(7J A Yes certainly appears to be (7J THE COURT Sustained

(8) a All nght And how 10 It dOing In 1989? (8) BYMS SMITH

(9) A I Simply cannot tell and no one could tell adequately from (9) a Okay Are you saying - well III rephrase

(10) a picture WIthout haVing pnor Information about the abundance (10) If you had done qualitative and quantitative sampling of

(11) at that site and rts health at that site If you re aslong a (11) thIS quadrant In year one and you came - and you got the
(12) question as to Its phySiology Its color - rts coloration (12) results and you came back In year two could you tell anything
(13) 110- (13) by applying your years of expenence and the results of the
(14) a You can t tell - (14) sampling you had had before?

I (15) A You may want to ask - I want to answer you question (15) AYes

I I (16) a You can t tell If It 10 healthy how old It IS as a manne (16) a Ordo you have to sample agaln?
(17) biologISt you don t know? (17) A You would have to sample again to have a quantitative
(18) A I cannot answer all those queStIons but I can tell you (18) understanding of what the changes are You could get a
(19) It 10 a nice yellow color That 10 Indlcatrve of a relatively (19) qualitative understanding by haVing a fixed Site and you knew
(20) healthy plant (20) exactly where you had been before
(21) a You would have to take thiS Into the lab and do sampling In (21) a Okay you could get a qualitative undenotandlng?
(22) order to answer my questions? (22) A That 10 - that 10 true If you a=mpany that WIth your data
(23) A To my satisfaction I would not only have to do that but I (23) and your recollections In a firm way
(24) would have to have information about the fucus there over a (24) a All nght Now here thiS IS a never Oiled site Crab Bay
(25) longer period of time to be able to know Its status and (25) Houghton 10 picture fucus 1989 Here Is the same fucus they

I
~

I I

I I

I I
I
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I

I I
I I
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(1) health
(2) a Okay Dr Gilfillan teStIfied that after he does samples
(3) extensive samplings that he can come back to a shoreline and
(4) look at the same area year after year after year and use hiS 25
(5) years of expenence as a marine biOlogist In order to know
(6) whether thiS Is healthy and thnvlng You don t think that s
(7J nght you don t think you can do that?
(8) A Neither I nor Dr Gilfillan can use casual observations of
(9) the shoreline to replace the quantitative sort of program that

(10) was attempted by Exxon and conducted by the government
sCience
(11) to assess recovery on that system
(12) a Even If you d sampled It you couldn t come back the next
(13) year to the exact same place and use your JUdgment and your
(14) expertise acqUired over your entire cereer to see how this
(15) fucus Is dOing? I m just cunous
(18) A Oh If you ve got some IKImples that give you that time
(17) history so that you ve got quantitative samples of some sort
(18) and you return to the area then Indeed you can compare what
(19) you have measured before
(20) a All right
(21) A To later
(22) a All nght
(23) Now are you aware that Gilfillan and Page sampled all of
(24) their sites the 15 Pits In each - In each site of the 64 plus
(25) the 12 In 1990 and than came back every year and looked
again

Vol 50-8068
(1) have tags on them In 1991 never Oiled It looks Oiled
(2) doesn t It? looks like a lot of the 011 pictures we got?
(3) A Well-
(4) a Can you tell what 10 happened to thIS fucus?
(5) MR JAMIN Your Honor I object to that question
(6) again It 10 compound and I think It I> ImpOSSible to
(7J ImpOSSible to answer a question
(ll) THE COURT The last question Is the question you
(9) should answer Can you tell what 10 happened to this tucus?

[10) BY MS SMITH
(11) a Can you tell what I> happened to thiS fucus?
(12) A If you mean can I tell exactly what has caused It to
(13) decline In abundance no
(14) a Okay and here I> the same - you don't know?
(15) A No Nor would anyone else know
(16) a looks like some of It died?
(17) A There 10 definitely less fucus biomass there present Fucus
(18) loses rts leaves so that It doesn t necessanly Indicate death
(19) when there 10 less biomass but there I> certainly less there
(20) a And IS thiS new tucus or old fucul> or can t you tell?
(21) A It appears to be new
(22) a Okay Here 10 the same quadrant of fucus In 1993 Can you
(23) tell anything about how this fucus Is doing?
(24) A Oh one can tell that - that the bIomass Is higher than It
(25) was In 1991
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(1) Q Okay and IS thIs an example again never oiled - rt you
(2) assume WIth me that this as Houghton says that thIs IS the
(3) same quadrant IS thIs an example of natural vanabllrty?
(~) A It qurte Irkely IS yes
(5) Q You can go back If you want Now what natural vanabllrty
(5) means - III wart till you re ready
[7) What natural vanabllrty means IS that rt you go back to
(B) the same place year after year because of nature and how rt
(9) works you re not gOing to find the exact same thIngs there

(10) every year you re not gOing to say - you may not find the
(11) same speCIes you may not fInd the same age you may not
(12) find - who knows It II be different or It =uld be Is that
(13) nght?
(1~) A That - that s correct
(15) Q Okay And by the way Is rt your understandIng that Page
(15) and Gilfillan did go back and re sample their srtes In

(17) successive summers?
(1 B) A Page and Gilfillan returned to the 12 fixed srtes as
(lg) they re descrIbed In the Exxon shoreline program or people
(20) working WIth them did In their =mpany and re sampled those
In
(21) successIve summers
(22) Q All nght And did they return to their other sItes do
(23) you know?
(2~) A I don t know the full list of areas that they returned to
(25) but I do know that there was a lot of Vlsrtatlon of the sound

Vol 50 -8070
(I) In many years by both Page and Gilfillan and people working
(2) WIth them
(3) Q Are you famllrar With the 011 Pollution Act of 1990 s
(~) definItion of re=very?
(5) A I doubtles6 have read It because I was employed by Minerals
(5) Management Service and Department of Interior to Interpret

how
[7) their ecology program was responding to the mandates of that
(B) act but I certainly don t have rt to my memory
(9) Q Let me show you DX137 - excuse me 16317 page 100 see If

(10) I can do thiS Okay I m not 6ure anybody can read thiS 60
(11) let me read It
(12) Re=very means the return of the Injured natural resource
(13) and/or service to Its baseline or =mparable condition WIthIn
(14) the constraints of natural or other (human Induced)
(15) vanabillty
(15) Do you agree WIth that?
(17) A No I don t
(18) Q You don t agree With the 011 Pollution Act s definitIOn of
(19) recovery?
(20) A No I don t
(21) Q Why not?
(22) A For the same reason that you don t that It says return to
(23) the baselrne conditIons and doesn t a=unt for return to the
(2~) conditions that would apply by environmental change In the
(25) Intenm 60 It doesn t In=rporate the Issue that you ve been

Vol 50 8071
(1) talking about which IS return to the conditions that would
(2) have eXIsted In the absence of the spill
(3) Q But It does take Into a=unt natural or other vanabllrty?
(4) A It has words to that effect It doesn t give a
(5) prescnptlon for how to do that
(6) Q All nght And do you belreve at thIS POint that the Idea
[7) of an equllibnum In the ecosystem that everythIng stays the
(B) same or should return to being the same do you agree WIth
(9) that With that concept?

(10) A I don t think any SCIentist does and certainly I don t
(11) MS SMITH Your Honor I have no Idea - I guess we
(12) only have ten more minutes huh?
(13) BY MS SMITH
(14) Q I d like to talk about bias But thiS time I d like to
(15) talk about It bias as It affects you
(15) Dr Peterson do you believe that Exxon should bear the
(17) =st of envIronmental damage from this 011 spill even rf the
(18) damages are Imagined or exaggerated?
(1 g) A I belreve that - that an 011 spill Is part of dOing
(20) business and -
(21) Q Dr Peterson I will let you explain Just as the Judge
(22) said but I need a yes or no
(23) Should I repeat the questron?
(2~) A Yes
(25) Q Okay Do you believe that Exxon should bear the cost of

Vol 50 8072
(1) environmental damage from thiS 011 spIll even rf the damages
(2) are Imagined or exaggerated?
(3) A Well It 5 6Uch a bad question I need to answer It with an
(~) explanation
(5) Q All right hold on a mInute
(5) Old you wrl1e an edItorial to the Globe and Mall on August
[7) 19th 1994?
(8) A I coauthored a letter to the editor It may have been an
(g) edltonal yes

(10) Q All right And was It published?
(11) A Yes Itwa6
(12) Q All right And were you responding to a piece In the New
(13) York TImes entitled Exxon Is Right Alas?
(14) A Ye6 I was
(15) Q And that was entitled July 31st 1994 Is that right?
(16) A I Will believe you
(17) Q Okay and did - and that was wntten by Jeffrey
(18) Wheelwright nght?
(19) A Yes
(20) Q Too many nghts Was he the science editor ot We
(21) Magazine for 11 years?
(~2) A I don t know Mr Wheelwright s full background
(~3) Q And did you say In your pUblIshed letter or edltonal In
(2~) hiS August 4th piece Exxon IS RIght Alas repnnted from the
(25) New York TImes Jeff Wheelwnght concluded that Exxon Is
nght
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(2) A In - yes that sounds like a reasonable tIme frame I
(3) don t exactly remember the Inltlatlon of any InteractJons but
(4) rt s around then
(5) a And you re not lUst an expert WItness for the PlaIntiffs
(6) are you Dr Peterson?
[7J A I wear several hats more than two
(B) a Vis-a-ViS the Plaintiffs you also adVise them on their
~) litigation don t you?

(10) A I work With attorneys when asked talk to them about
(11) SCIence so as to adVIse them about the SCIence yes
(12) a And In your artlde didn t you sayan page 1 It also
(13) should be said up front that both of us are adVISOrs and expert
(14) WItnesses for the Plalntrffs fishermen and others seekJng
(IS) redress In the trial that IS now gOing on so It s not Just-
(16) A Yes
(17) a You consider yourself an adVisor to the Plalntlffs here?
(18) A Yes that s what I was responding a moment ago
(lg) a Okay and while you are an adVisor and an expert WItness
(20) for the Plaintiffs you continue to be a peer reviewer for the
(21) trustees?
(22) A I do The trustees consider my Judgment sufficiently
(23) unbiased and accurate that my Involvement with the Plalntlffs
(24) has done nothing to terminate the relatlonshlp or the work that
(25) I ve done for them

I I
I I

-

I I

I I
I
I
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(I) the Alaska s Pnnce William Sound has recovered from the
Exxon
(2) Valdez 011 spill of fIve years ago Not only are the
(3) Plaintiffs In the continUing OVII tnal against Exxon for
(4) damages said to be wrong but they are also said to be
(5) diminishing SCIence Itself
(6) Old you wnte that?
[7J A I coauthored that
(B) a And you were Incensed by Mr Wheelwnght s conduslons
~) weren t you?

(10) A I thought that Mr Wheelwnght did not reach proper
(I I) conclusions With proper SCIentific judgment
(12) a Okay you took particular Issue With Mr Wheelwnght s
(13) statements that Although the 011 spill had acute effects like
(14) the blackened carcasses of birds which were shocl<Jngly
(15) obVIOUS after reverberating for a year or two the ecosystem
(16) had returned to Its normal babble
(17) In other words after about a year Pnnce William Sound
(1 B) had recovered IS that rrght?
(I g) A Yes that IS not correct and I took Issue WIth It
(20) a All rrght end he d been out to the sound too over the
(21) past five years nght?
(22) A He has certainly been In the sound Not In the capaCIty of
(23) dOing SCIence
(24) a All right And from your article OX16138 -I m sorry
(25) 1631B let me show you what 1was refernng to earlier
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(1) And It says One thing IS certain the cost of undetected
(2) envIronmental damage IS a burden on sOCIety whereas the cost
(3) of Imagined or exaggerated damage falls on the defendant In
(4) thiS case Exxon
(5) O,d you and your coauthor Dr Green wnte that?
(6) A Yes we did
[7J a So did you wnte thIS In your capaCIty as a SCIentist?
(B) A Yes Indeed
(9) a That Is your SCIentific unbiased opinion?

(10) A Yes
(I I) a Okay Now you wear at least two hats here don't you?
(12) A Here and everywhere but 1-
(13) a All nght
(14) A 111- untlll hear where you re going
(15) a You re a peer revIewer lor the trustees?
(16) A That s correct
(17) a And you re also paid loryour opinions by the Plaintiffs In
(lB) thiS case?
(Ig) A That s correct
(20) a And you testl!led In the federal trIal lor the Plaintiffs
(21) onJune20th?
(22) A Yes I -I don t know the date but It s around there
(23) a You started working for the various Plaintiffs against
(24) Exxon back In 1992 - someone s getting beeped
(25) O,d you start working lor the Plalntlffs against Exxon In

Vol SO-8076
(I) a Okay And one of your Jobs Is to decide In an unbiased
(2) fashion In your trustee s hat which IntertJdal and subtJdal
(3) studies get lunded nght?
(4) A I partiopate In large way In that dedSion yes
(5) a And you have already-
(6) Your Honor I don t think I m going to finish
[7J THE COURT I m gOing to try counsel
(8) MS SMITH Want me to try?
~) BY MS SMITH

(10) a Dr Peterson when you were here a few weeks ago did you
(11) testify that the greatest effects on llshes was the effect that
(12) occurred on pink salmon and herring?
(13) A I can t recall my exact comments on that to be honest wtth
(14) you
(15) a Would you like to see them?
(16) A If thiS Is an Issue that I should deal With
(17) a Are you aware-
(18) MR JAMIN Your Honor I d like to lodge an obJectJon
[lg) about scope of cross-examination
(20) THE COURT Come up here Will you pl_?
(21) (Bench Conference on the record)
(22) THE COURT Give me the objectlon
(23) MR JAMIN It s beyond the scope of the direct
(24) examination
(25) THE COURT Why Isn tit?
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(1) MS SMITH I m going to talk abollt how the trustees
(Z) the trustees were wrong as listing salmon as an unrecovered
(3) speCIes
(4) THE COURT The objection s sustained
(5) (Bench conference concluded)
(6) BY MS SMITH
[7J Q Let s talk very bnefly on Fnday aftemoon at 1 30 about
(~) paired site analysIs You take Issue with Drs Page and
(9) Gilfillan s stratmed random sampling method IS that nght?

(10) AAsrtwasemployed yes
(11) Q All rrght Are you aware that their study was peer
(12) reviewed by non affiliated third party revIewers and IS on rts

(13) way to publication?
(H) A I have no Idea what the status IS bllt as an edrtor of
(15) Ecologla I can tell you that the study would not pass the
(16) review from our Joumal to be acceptable for publication
(17) Q Do you know who James Butler Is7 He s the Gordon McKay
(18) professor of applied chemIstry at the University of Harvard
(1 g) past five years?
(20) A I don t know Mr Butler He IS outside my field

- (21) Q How abollt Peter Wells he s a preeminent scholar on
(22) tOXIcology and effect of allan organisms wntten abollt 120
(23) organisms you know him?
(24) A He s also not a shoreline ecologIst I don t know him
(25) Q Are you aware that NOM used a stratrf/ed random sampling

Vol 50 8078
(1) mechanism Just like Dr Gilfillan In the hot water wash
(2) studies?
(3) A In some of those studies yes
(4) Q When the coasted habitat study that the trustees pllt
(5) together was onglnally set up a random sampling deSign was
(6) chosen there too wasn tit?
[7J A Yes and when the peer revIewer subsequently came In and
(8) reviewed the design and did our job In trying to decide whether
(9) the sCience was done as best as rt could at that POint we

(10) argued and devised the deSign I ve spoken of here so the
deSign
(11) was changed after peer reView comment
(12) Q The random sampling design was rejected at least In part
(13) because under that method you guys couldn t see any
(H) dIfference between never-olled Sites and lightly oiled srtes
(15) Is that rrght?
(16) A That Is absoilltely false The rej:lctlon was on the grounds
(17) that I ve presented here
(18) Q Let me show you DXl6326 page 2 and It IS the coastal
(1g) habitat study number one phase one site selection I m going
(20) to show you two pages of It
(21) This Is Page 2 says Addrt/onally It was found that
(22) sampling methods could not detect Significant InjUries on very
(23) light or lightly sampled sites And the next page -?
(24) A lightly oiled
(25) Q Thank you lightly orled srtes based on thiS and other

Vol 50 8079
(1) informatIOn
(2) Page 3 The management team recommended several changes

to
(3) the srte selection process In 1990 Number three IS srtes In

(4) the very light light-orled category should be dropped from the
(5) study to allow resources and effort to be devoted to moderate
(6) heavy orled and control Sites
[7J Is that rrght?
(8) A Yes Those are prepared appropnately
(9) Q All rrght So part of the reason that the random sampling

(10) deSign was dropped was because you couldn t detect any
(11) differences between light and very lightly Oiled srtes and
(12) never-olled sites is that nght?
(13) A Yes and you ve said It exactly correctly You could not
(14) detect Not you did not detect bllt could The design was
(15) Incapable WIth the level of repllcat/on of detecting an
(16) effect even 11 rt was there For that reason It doesn t pass
(17) adequate peer review and there s no reason to spend the
energy
(18) If you never could detect an effect even rf It Was present
(1g) Q Bllt If you only look at heaVily Oiled and moderately OIled
(20) sites which IS all they chose the next time around nght?
(21) Correct?
(22) A For the Oiling category that s correct bllt they contmued
(23) to use reference Sites In the way that I descrfbed earlIer
(24) Q Of course bllt If you only use heaVily and moderately orled
(25) srtes then that Jacks up the damage assessment doesn t Jt7

Vol 50 8080
(1) A No Actually It s quite tfle otfler way around The
(2) reference sites Included lightly Oiled sites so that 11 there
(3) were effects of the allan those lightly Oiled sites they
(4) would show up In the reference sites and underestimate the true
(5) amount of damages that you see
(6) Q All nght Let me -
[7J A But - bllt the study Is approprrately characterized as
(8) focused on the heaVily oiled sites and does not speak directly
(g) to how much damages would have o=.lrred at the lightly orled

(10) sites that IS correct
(11) Q Well Iet me show you coastal habitat s study 16325 page
(12) 11 and It says If addlltonal studies sites are added In 1990
(13) prtonty shOUld be given to adding sites In the heavy moderate
(14) oiling and unolled control categones This Will too ensure
(15) that the most heavily oiled sites and sites where Ollis likely
(16) to persist over time are provided the opportunity to be
(1n selected I e sites most likely to demonstrate Injury Is
(18) that what that says?
(1 g) A That s correct
(20) Q All nght Now when you tned to - to do the paired
(21) sites - thiS Is my last point Your Honor
(22) When you try to do your paired sites you talked abollt how
(23) Important It was to try to make sure that the pairs matched up
(24) rrght?
(25) A Yes
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(1) Q And this - the saentlsts when they put the paired Sites
(2) together they looked at the physical charactenstlcs
(3) considered for selection including substrate compOSItion
(4) wave exposure slope proximity of fresh water and nearby
(5) bathymetry - have I said rt nght?
(5) A Yes
(7) Q Is that true?
(8) A Those were among the factors that were looked at
(9) Q All nght And you testIfied In your direct on rebuttal

(10) that wave exposure was an Important POint nght?
(11) A That s nght
(12) Q And that s because rf a shoreline s getting smashed by
(13) waves because It Sexposed you wouldn t want to tie It up With
(14) a shoreline that S rn a little protected rnlet where It s
(15) sheltered IS that nght?
(15) A Yes In the deSign you d like to make everythrng you can
(17) be the same between those Sites
(18) Q Let me show you DXl6333
(19) Again rf you need to come on down come on down I feel
(20) like Monty Hall
(21) All rrght I am not gOing to do a memory test on you at
(22) this time of day but let me JUst ask you Can you tell from
(23) these what these represent otherwise I II let you know
(24) A How about letting me know
(25) Q All rrght These are paired a set of paired Sites from

Vol 50 - 8082
(1) the trustees study and the top one IS the unolled srte and
(2) the bottom one Is the Oiled site The top one IS Squire Island
(3) and the bottom one IS Crafton The top one which IS the
(4) unolled site IS nght here and It s faCIng east and It s
(5) faCIng south and rt s In what looks to me I II ask your-
(5) your agreement It s In a protected cove rrght here rf we ve
(7) got thiS nght Am I rrght?
(8) A Looks to me
(9) Q And Crafton Island IS rrght here and rt s faCIng nght out

(10) rt Snot rn a protected cove and rt s exposed to whatever s
(11) coming In does that look rrght?
(12) A It appears to
(13) Q All nght And thiS is your carefully chosen matched pair
(14) In the trustees study Seal (SIC) and Crafton?
(15) A I can t speak to that But I - tf you contend that that s
(15) the case from the documents I don t know thIS pair
(17) speCIfically
(18) Q All nght And dldn t Drs Page and Gilfillan expressly
(19) calculate what the wave energies were at each site based on
(20) hlstoncal weather data and the speCIfiC geography of the site?
(21) A They estimated those wave exposures yes they did
(22) Q All rrght and did they determine how much Impact was due
(23) to exposure and how much to the spill?
(24) A They attempted to do that but they used a statistical
(25) analySIS that is inaccurate in which they did not meet the

Vol 50 - 8083
(1) assumptions of the analySIS and the results are unreliable
(2) Q A=rdlng to you? Have you been out to the Sound thiS
(J) year?
(4) ANa
(5) Q All nght And the 1as1 time we met you had only been to
(6) IOIX out of 97 parcels and that s stili the same number nght?
(7) A I think that s probably true although I ve been on the
(8) Kenal since we last been together and that may have Included
r;) some of the parcels So no

(10) Q You finally did get to the Kenai?
(11) Aldld
(12) Q And have you made It to Kodiak7
(13) A I ve not made it to Kodiak no
(14) Q I m gOing to put up one last chart I lied about thiS but
(15) thiS IS DX13205A 1 JUry s already seen It You can'1 bear
(15) another minute right?
(17) These are the places that Dr Gilfillan went to in the
(18) Sound and these are the places 13205A 2 that he went to In the
(111) Gulf of Alaska and as he testified a dot doesn'1lust mean he
(20) went there once means he s been there - may have been there
(21) SIX or seven times but he only put one dot And he went to
(22) over 150 - 195 segments and spent more than 150 days In the
(23) sound
(24) Can you tell the Jury - okay can you lust qUlddy show
(25) the JUry how many places you ve been that Dr Gilfillan s been

Vol 50-8084
(1) to?
(2) A Of the ones that Dr GilfIllan has been okay This WIll
(J) take awhile I guess
(4) I have been to a pair of sites on Green Island in - which
(5) doubtless Includes one of these but In that VlClnrty I have
(5) been to mUltiple srtes in the Hemng Bay region and to lower
(7) Herrrng Bay I ve been Into the Snug Harbor region I've been
(8) in the Bay of Isles at probably two or three srtes In that
(9) region

(10) That Dr Glltilian has been to? It s not dear to me
(11) whether he s been to Jackpot Bay and Cochrane Bay Not on
(12) Cochrane for sure
(13) We have been at several sites on the northern end of
(14) LaTouche We have been at this location In - on the Evans
(15) Island near the Chenega Bay community
(16) Q That G for a total of eight days or approXimately eIght
(17) days?
(18) A That s correct
(lg) Q How about the Gulf of Alaska?
(20) A There are none of the sites in the Gulf of Alaska region
(21) that I have personally VISited
(22) MS SMITH Okay thank you
(23) THE COURT Don t unclip the microphone sIr I ve
(24) got a feeling there may be some more
(25) Counsel could you move the dIagram the board?

I
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(l) Mr Jamln any questions? We re gOing to finish
(2) MR JAMIN I m gOing to finish Wlth two very qUick
(3) questions If I may
(~) REDIRECT EXAMINATION OF CHARLES HENRY PETERSON
(5) BY MR JAMIN
(6) Q Dr Peterson to your understanding Is Mr Wheelwrrght a
[7) SCIentist?
(B) A Mr Wheelwnght IS not a SCientist to my understanding
(9) Q And has anything that counsel for Exxon has questioned you

(10) about durrng this cross-examinatIOn suggested to you any
change
(11) you would make to the opinions you gave us on direct?
(l2) A No I ve seen nothing of new substance
(13) MR JAMIN Thank you I have nothing further Your
(l~) Honor
(l5) THE COURT Thank you you can step down sir Thank
(16) you very much
('7) (The Wrtness was excused)
(lB) THE COURT Okay so I was wrong You only heard one
(19) Wltness today And I II probably be wrong again but we re

- (20) moving along to conclUSion here and we re gOing to take three
(21) days thiS weekend remember that so don t come to an empty
(22) courtroom on Monday We II see you Tuesday at 830
(23) I m hoping - actually counsel I ve got the full day on
(2~) Tuesday but I Wlil only devote that full day If we can finish
(25) the testimony on Tuesday Is there a reasonable POSSlbllrty of
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(l) that?
(2) MR STOLL Your Honor I think rt s - the witness
(3) that we - second witness that we had that we had hoped to put
(~) on today IS leaving thiS weekend for North Carolina We
(5) would - we re going to have to ask the Court s permiSSion to
(6) do his testimony by telephone but other than that I think
[7) that rt s gOing to be very difficult to finish put all the
(B) rebuttal on In four - you know four hours on Tuesday
(9) think It will spill over-

(10) THE COURT So Tuesday and Wednesday
(11) MR STOLL Yes Your Honor
(12) THE COURT Is there a reasonable posslbllrty we Will
(l3) finish everything I m talking about everything In terms of
(14) testimony on Tuesday and Wednesday? I m asking more than
the
(15) Plalntrtts here
(l6) MR DIAMOND Your Honor we \ 9 only heard one
(17) rebuttal wrtness so rt s very difficult to say about
(lB) surrebuttal We are currently not antiCIpating any
(1 g) surrebuttal It really depends on our conSideration for this
(20) testimony and what comes on Tuesday
(21) THE COURT Okay So we wfll try for Tuesday and
(22) Wednesday and finishing the testimony If that happens I want
(23) you all to know this I anticipate a lot of work after that
(2~) and - and so I think I m going to take the remaining two days
(25) of the week off and then you II - I II be planning for final
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(1) argument on the folloWlng Monday okay?
(2) MR STOLL Fine Your Honor
(3) THE COURT That s for you too that information
(~) But that s an area you would not be here Thursday and Frrd ay
(5) as soon as the testImony ends we II take two days to prepare
(6) the instructions tor you and then you II hear the final
[7) arguments of the parties and I II give you the final legal
(B) Instructions In the case okay?
(9) So you II probably be off on Thursday and Frrday but

(10) you II be In session the folloWlng Monday
(11) All nght You re excused and don t talk about the case
(12) wrth anybody Including your fellow Jurors
(13) (Jury out at 1 45 pm)
(14) MR STOLL Your Honor
(15) THE COURT Okay the JUry IS not present Yes
(16) counsel?
(17) MR STOLL I JUst want to see 111 can leave
(1 B) THE COURT You mean you were raising your hand to be
(19) excused?
(20) MR STOLL Yes
(21) THE COURT No you can t leave untrll find out that
(22) everybody has nothing to bnng up nght
(23) MR DIAMOND We have a slough of eXhibits to get In
(2~) and It is at your leisure but the longer we put rt off the
(25) more difficult It s gOing to get

Vol 50 B088
(1) THE COURT I have no leisure counsel I m Willing
(2) to do It now I Just don t want Mr Stoll haVing been excused
(3) to come In and say he objects to SIX of the exhlbrts that I ve
(~) admitted
(5) MR DIAMOND I don't think he II object to any of my
(B) archaeologyexhrbrts
[7) MR PETUMENOS The problem we have Judge IS that
(B) we - Mr Diamond and I keep on telling the Court that we re
(9) going to get together and we haven t done It

(10) THE COURT I want you to come back at three 0 clod<
(11) and we II come Into session and we II deal wrth the exhlbrts
(12) Is there anything else that I have to deal with this
(13) afternoon?
(14) MR STOLL Your Honor With respect to the rebuttal
(15) WItnesses I ve talked conferred Wlth Mr Oppenheimer and
(16) there Is If we have any Issues I think we can take them up
(17) Tuesday afternoon
(18) Isn t that your understanding?
(1 g) MR OPPENHEIMER Yes
(20) THE COURT Well that means that there will be no
(21) objections to the rebuttal wrtnesses that we hear Tuesday
(22) morning rrght?
(23) MR OPPENHEIMER WedonthavethellstforTuesday
(2~) mornrng This was one witness Pat Carlson who Is probably
(25) the most problematIc right now but we don t have a list for
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8085

8008

7916

7951
8014

8013

7951
8014

(1) INDEX
(3) DIRECT EXAMINATION OF OTTO R HARRISON

7916
BYMR CLOUGH
CROSS EXAMINATION OF OTTO HARRISON

7960
(5) BY MR PETUMENOS 7960
(6) REDIRECT EXAMINATION OF OTTO HARRISON

8006
BY MR CLOUGH 8006

RECROSS EXAMINATION OF OTTO HARRISON
8013

(8) BY MR PETUMENOS
(Il) DIRECT EXAMINATION OF CHARLES HENRY

PETERSON 8024
BY MR JAMIN 8024
CROSS EXAMINATION OF CHARLES HENRY

PETERSON 8049
(11) BY MS SMITH 8049
(12) REDIRECT EXAMINATION OF CHARLES HENRY
PETERSON 8085

BYMR JAMIN
(15) EXHIBITS
(16) Marked
(17) PX8517 marked
(19) Offered
(20) DX3956 offered

8517 offered
(23) Received
(24) DX3956 received

8517 received

(I) Tuesday mormng
(2) If Your Honor would like us to take thiS up -
(3) THE COURT I want you to come back at 3 00 and we II
(4) talk about that also
(5) MR STOLL Your Honor-
(6) THE COURT These are Clltlcal sessions counsel the
[7) last five minutes of the trial day I ve learned -
(8) MR STOLL Could we Just have a moment Your Honor?
(9) THE COURT Counsel you can have a year

(10) MR STOLL No no I don t want a year I want to
(11) catch an wrplane In 30 minutes Your Honor That s what I m
(12) trying to deal wrth
(13) MR OPPENHEIMER If Your Honor could bear WIth us I
(14) thlnk-
(15) THE COURT Yeah sure
(16) MR OPPENHEIMER Your Honor we did hear one new thrng
(17) about schedulrng today that I don t know If It comes up
(18) tomorrow or not but thiS IS one of the witnesses by phone
(19) There may be a problem
(20) THE COURT Who IS that?
(21) MR OPPENHEIMER I don t know Who IS the Plwntl1f
(22) calhng-
(23) THE COU RT Who Is the North Carolina witness?
(24) MR OPPENHEIMER Who Is the witness by phone?
(25) MR STOLL Oh that 5 Mr Robertson who was gorng to
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(1) testify next
(2) MR OPPENHEIMER We have a -I beheve we have a
[3) problem that we have cross-examrnatlon documents and other
[4) problems WIth that
[5) THE COURT I II see you at 3 00 I II see you at
[6) 300
[7) MR DIAMOND We II see you at 3 00
(8) THE COURT Well walt a minute now I don t know
[9) whether we re done

(10) Are we done?
(11) MR PETUMENOS Problem Is Mr Stoll s airplane
(12) THE COURT It s defimtely a problem counsel but
(13) MR STOLL It s not the Court s problem It s my
(14) problem I accept that
{I 5) THE COURT So I II see you at three
(16) MR STOLL Okay you II probably see me
[17) THE COURT You re welCo:Jme to try to resolve the Issue
(18) and I II be happy to hang around until - for some limited
(19) period of tlme while you try to resolve that Issue I have no
(20) deSire to keep you here chained to the courtroom Mr Stoll
(21) We ve got to resolve that Issue because-
(22) MR STOLL I understand
(23) THE COURT It s not eftldent not to Oft record
(24) THE CLERK Off record
(25) (Recess at 1 50 pm)
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biases (2) 803620, 804921
bigger [4] 8011 23 8039 13
80567 80589
bIggest [1]80372





8012 14 801312
coast [1] 792121
coastal [4] 80309, 8061 20
8078 18 8080 11
coasted [1]80784
coastlrne [1]803724
coauthor [1]8074 5
coauthored [2] 8072 8
80737
cobble [2] 79386 795818
Cochrane [2]8084 11, 12
COin [2] 8036 1 25
cold-water [lJ 79376
college [3] 791611, 79618
16
color [4J 793624 804118,
806512,19
coloration [lJ 8065 12
ColumbIa [1] 7931 4
combination [3] 7941 21
8040 12 8044 4
combine [1]8044 1
combined [2J 7945 15
79493
combining [1]8032 4
comIng (7] 7932 9, 7943 13
7993 16 8010 12 8017 12
21 808211
command [1] 796725
commandant [4] 7924 12 18
20 796611
comment [5] 7927 1,
7928 24, 7945 23 7985 9
807811
commented [1] 7977 2
comments [12] 79272
79536 7984 13 16 8012 13
8018 19 8022 6 8 80267,
802722 807613
commercial (1] 791721
Commission [1 J 8092 22
commissioner [3] 792321,
7950 16 79538
commitment [1] 794713
committed [1]7931 8
committee [28] 7915 17,
792825 796311, 796815,
7978 14, 7979 16, 17, 18,
798014 798616 22 23,
79872,4, 13 14 17, 7989 16
18 20 22,23, 7990 12,
8009 16 801011 19
committees [6] 792620,
7977 12,797811 798316,
7984 23,25
common [3J 79866, 10
8034 16
commonly [3] 8034 16
8044 11 8050 5
communicating [1] 79304
communication [2] 7930 5
798121
communities (7] 7923 4
7930 16 79479 7948 1,
7949 18 23 8061 19
communrty [5] 7924 9
8001 17, 806120 24 8084 15
companies [1] 796520
Company [5] 791524
7918 1,22 796518 19
company [8] 7960 23
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7961 1, 7962 15, 7964 22,
7965 4 13 23, 8069 20
comparable [1]8070 13
compare [5] 80295 8033 15
80378 805113 806618
compared [2] 8051 5 17
compares [1] 8062 17
companng [2] 8030 12
805324
companson [9J 80305 9, 11,
8033 16 803722 8043 5
8051 2 24 8062.2
compansons [1]8030 11
competent [1J 7962 16
complement [2J 8053 10
80544
complete [2J 79502 8060 15
completed [2J 79509
795310
complex [1J 798522
complied [2J 7950 18
795115
complrmented [1] 7953 19
component [3] 7999 23,
80321,3
components [lJ 799518
composed [2] 798622 23
composite [2] 7948 6 20
composition [5] 8061 20 22
24,80813
compound [2] 80676 8068 6
computer [lJ 791713
computenzatlon [lJ 791714
concentration [3J 7996 5 6, 9
concentrations [3] 793624
7944 1 8000 9
concept [1] 8071 9
concem [3] 793621
7939 16, 8043 3
concemed [5] 79479,
79556 7992 10, 801221,
80299
concems (7) 7930 7
794918 19 797423
801621 80373 803923
concluded [8J 7933 15
7951 14, 7982 14, 7992 16
79989,800510,807225,
80775
conclUSion [5] 7944 3
7950 11 13 804810 808520
conclusions [4J 80269
805121, 80738, 11
condition [3J 804513
8055 5 8070 13
conditions [12) 7944 16
79451, 7974 13 8043 8
805112, 17 806113 16,
8062 14, 807023 24 80711
conduct [5J 79869 799325
802412 802617 80495
conducted [14] 7936 3 7
7943 15 21 79463, 16
794813, 17 79765,803922,
8040 17 8041 16 80562
806610
conducting [1] 7970 1
conducts [1] 8026 13
Conference [1] 807621
conference [9] 7932 1,
7933 15, 7981 17 7982 14
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79972, 79989,80035 79196, 8005 15 801921
800510 8077 5 8020 1,2
conferred [lJ 8088 15 conversations (1]8016 11
confident [1] 7991 6 Cook [26] 7974 8 8015 14
confrned [lJ 8006 4 20 801610 11, 17 801724
confirm [1J 805615 80181,21 22 23 80192 7
conflicting [1J 80639 8 9, 11 13, 14 23 80203
conforms [2]805921, 8021 6 8022 14 21 22
806020 cookies [1] 797512
confused [1J 8063 18 cooperation [2]79703 11
confuSion [1] 8008 12 coordinate [2] 79BfJ 8
connection [2] 7969 8, 7983 17
79873 coordinated [1J 798114
consequence [1]8031 10 coordlnatrng [2] 7923 18 23
consequences [2]804711 coordination (7] 7972 1
14 7979 17, 79806, 798524
Conservation [3] 792322 80094, 10
7950 17 79538 coordinator [22] 7923 12 14
conSider [4]797110,80479 20,21,792510 792611,
807517 22 7929 9, 10 793823 24
conSIderable [1] 797820 794522 794620 794824
conSideration [2] 797622 79509, 14 22 7952 16
808619 7970 1 7971 13, 7992 1
conSiderations [5] 79284, 800722 8008 6
19, 20 79763 copy (7] 7977 15 7981 19
considered [1] 8081 3 22, 798225 8002 17,
constraints [1]8070 14 800617,800813
constructIve [3] 7934 22 24 cord [2] 7920 15 16
797820 Cordova [1] 7980 11
constructively [1]79355 core [3]804112 14 22
consultation [1]802614 comer [3]803724 8038 16
consumes [1] 797820 804321
contact [2J 7998 17, 8031 13 Comett [2J 7963 13 15
contacted [1] 7922 15 Corporation [8) 79158
contarned [5] 7995 16 20 791614 79175 19 7919 7
79976 799812 8038 19 8 7968 15 797516
contarns [1) 80929 corporation [1) 7920 1
contend [1]8082 15 corporations [5) 79234,
contended (1) 80304 792411, 794924, 7957 22
contention [5) 79823 correctly [2] 8032 16
8028 10 15 8054 21, 80557 8079 13
context [3] 798722 8003 1 correspondence [1] 794922
8004 12 cosmetics (1) 7999 4
continue (7) 7944 16 79458 cost [4J 8071 17 25 8074 1
794612 802621 8029 10, 2
8060 23 807520 CounCil [3] 8060 25 8061 7,
Continued [1J 803719 8063 14
continued [3J 79303 80472, council [1]8026 1
807922 Counsel [10) 793713
continues [1] 7989 18 7951 23, 7960 15, 797121
continuing [5) 79807 8002 13 801421, 8020 15
8047 6 8050 14 20 8073 3 8024 2 8084 25 8089 9
continuous [1] 792618 counsel [35] 79155 791621
contractor [4) 7931 21, 22, 79262, 79329, 25 7960 7,
23 8064 24 7971 23, 7977 14, 798116
contractors [3] 7931 22 798322 79859, 7996 23
7990 14, 15 7998 4, 8005 1, 8008 13
contrary [2J 802220 80148 20 8015 14 23
contrast [4]8041 16 23 80162 801713, 8020 10,
8044 25 804624 802114 24 803615
contrasting (1) 8039 9 804922 80525 80564,
contrasts [1) 8031 23 80767,
control [5J 8048 13 80496, 80BS 9 23,808716 8088 1
9 80796 808014 8089 6 8090 12
controversies [lJ 7994 14 country (2) 8025 15
controversy [3]800119 21, counts [1] 7999 10
8021 1 Couple (1) 80135
converge (2) 8030 1, 804623 couple [9) 79169 791718
convergence [1J 8047 7 792721 79359 794717,
conversant [1] 7994 13 79561, 7968 18, 79789,
conversation [6J 791825 801611
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course (27] 7920 23 25
7921 7, 7922 3, 20, 7923 12,
792611, 7935 17, 79361
793721,7945 2. 7950 7,
795715,79599,796023
7966 1, 79685, 797621,
797924, 7993 16 17
8029 25 8054 15, 17
806116 807924
COURT (123] 79155,9
7932.25,7933 4 8,12,
795121,23,7952.2,5,
7960 7, 15, 7969 10, 7971 21,
23 797612 798116,23,
7982 3 9, 13 15, 7983 22 24
7985 8, 7988 12 14,20,
7992.21 799613, 22 79971
3,15 20,79984,8,80012
5 8003 4,6,14,19 21,
8004 4 6, 11,19,25,8005 4,
9, 801321 8014 1,5,8, 10,
17,19,23,80159,16,18,22
80162 9 25, 8017 13, 17 20
23 80193 6 8020 10, 15
80214 15 18 22 25,
802210,12,8023 3 8 16
8024 14, 19, 8030 22,
8036 15
8052 5, 9, 21, 8067 7, 8068 8
8076 7 20, 22 25 8077 4
8084 23 8085 15, 18,
8086 10, 12 21 80873,15,
18,21 8088 1, 10 20, B089 3
6 9,15 20 23 80905,8 12
15 17,23
Court [9] 79153 79296,
7996 25, 799710 80175
802013,8086 5,8088 8,
8090 13
court (11] 7960 8 13,
7982 16 21, 7g878, 9,
79924, 8000 15, 801920,
802310 14
courthouse (1] 7g29 23
courtroom (12) 79165,
793510 79495 7960 22
7966 4 800724, 8010 3,
8028 2 8040 1, 804g 17,
8085 22 8090 20
cove (2) 8082 6,10
covur [3) 7921 13, 7g2525,
8044 16
covered [6) 7g20 24, 7921 4,
6 79379, 7944 19, 8044 18 ~

covenng (2) 7g2117,
804D22
covers (1J 7948 10
Cowper [1) 796920
Crab (3] B064 17, 25 806724
craft (3] 7934 10 14
Crafton [3) 8082 3,9 14
crawling [2) 8040 6, 7
create [1]80471g
created [1] 802517
creating [1] 8019 15
creatures [2) 7995 2, 8000 3
credibility [1) 79977
crew [1) 7970 13
crews [2] 7970 13 BOOB 10
CriSIS [1] 7940 10
crrtel1a [3) 8034 4,6 8050 17
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crrtlcal [10] 7g22.6, 24,
7g94 23, 79953, 15,8012.13
8025 22, 8027 22, 803720,
80896
critiCism [4] 7970 19,
7972 22, 8027 22 8028 4
crrtlclsms [1]802723
crrtlClZlng [3] 7974 12
7990 22 805616
critters [4] 8051 15 8058 4
8059 24, 8060 2
CROSS [4] 7960 17, 804924,
80914,10
cross [2] 80053, 8022.4
cross-examination [4]
7932 17 807619, 8085 10
80903
cross-examine [1) 8022 18
cross-examined [2) 8022 13,
19
CUriOUS [1] 8066 15
current [1) 793613
currently [2) 7972.20,
808618
currents [1] 79369
cut [2) 7939 4, 8026 19
cycle [1) 7938 18
cycles [4) 7938 15, 16,
806120,25
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dally [1J 8010 12
damage [12J 7g87 19, 7989 4,
802620 802922 8048 12
13 8050 18 8071 17, 8072.1
80742 3 807925
damaged [1) 80274
damages [12J 7g32 13,
80297,80318,22,8033 17,
8045 14, 804720, 8071 18,
80721,80734, 8080 5~g

dangerous [lJ 79992
dark [1] 7936 22
data (21) 7g36 13 7972.3 7,
797414,797925 7980 3,
798720,7992.2, 799B 13
8018 8, 8022 5, B, 8030 8,
8038 17, 8042 24, B043 1,
805323,805921,22,
806722, 8082.20
date [5) 791922, 7941 12
80096 13, 807422
DATED [1) 8092 14
Dated [1) 7951 3
dated [1]801825
dates [2) 8047 3, 5
daughter [1) 797511
DaVId [2) 7966 12, 805713
day (23) 791511, 79182 12
7919 10 21,22 23, 7921 17,
7938 16, 794213, 7964 19
20, 7968 17, 8014 13, 14,20
8023 20 22 8081 22,
808523 24 80897,809214
day-ta-day [1) 7968 1
days [16) 7918 14, 79199,
7925 9 7930 5, 7943 11
795510 11,7963 11, 7966 7
80458,808322 8084 16 17,
808521,808624,80875
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deal [10] 7946 1, 79476 7950 16 7953 8 7980 10,
794g 22 7962 10 20 80706
8032.23 807616,808811, department [5) 7950 16,
12, 8089 12 80032, 8 25, 8004 14
dealing [1] 796822 depend [1] 7968 17
dealings [1] 794920 depending [1]804112
death [1) 8068 18 Depends [1]7969 14
debated [1] 7934 20 depends [1]808619
debates [2) 80268 depict [1]80413
decide [5) 797525 7g762 depiction [2]8040 13
8020 21, 8076 1 80788 804221
deCided (1) 803722 depositIOn [5]7949 6,
deciding [1J 8020 22 797118,7992.23,805515
deCISion [13J 7934 23 B062 10
7935 3, 4, 7950 6, 24, 7g51 9 deposrtlons [2) 79g2 5,
7954 12 7962 18 8000 19, 7g937
8001 1, 9, 802324 80764 depressed (2J 804B 4 6
deCISion-making [4) 79796, depth [1J 7958 19
7983 20,25 7gB4 2 derived [1J B045 24
deCiSiOns (18) 792524, descnbe [12] 791825,
792614,797423 25, 7g20 18 7922.1,7929 7,
797821, 79793,7,9 13, 7930 23,7934 5,7939 2,
7985 4, 16 79861,8000 18, 794g 14,7980 23,8010 8
20, 8006 25, 80073, 8027 20 803g 11, 25
24 descnbed [16J 7Q25 1,
declared [3) 79502 14 17 79283 7936 4 7P43 14,
decline [1) 806813 794916,79744, 7980 23,24
decreases (1] 794720 7985 13, 799117, 80107,
deep-water [1J 791716 801818, B05B 16, 8069 19,
defendant [1J 8074 3 807923
Defendants [2OJ 7920 14, descnblng [1J 7949 1
792720 794111, 79429, descnptlon [3J 7g33 2
79471, 795118 7953 3 8020 1,2
795521,795615-79576,23 design (45J 80268 8032..8,
7959 2, 7977 9, 7982. 7, 23, 8033 1, 2. 6 13 17, 18,
8009 15, 801115, 80129, 20,8034 17,20,8035 6,8, 10,
80248, 80254 14, 15, 8039 17,21 24,
Defense (1J 7g80 10 B048 9,80479 804B 19,22
defense [1) 80194 24,80492,5,6 9,12,18 21,
defrne [5) 7g2519 7g923, 8050 24,8058 18 80785 8
80256 802818,805822 10,12,807910, 14,808116
defined [3) 79293,803224, designated [2J 800814,
B046 22 8019 17
defines [1J 8062 10 deSignation (2J 8013 11,
Defrnlng [1J 80632 80652
defrmng [2J 802816,8032 15 designed [3J 797521,
definrtely [2J 806817, 80257,8050 18
8090 12 deSigns [4J 8025 17, 80271g
deflnrtlon [29J 8028 8 8031 19, 8032 25
8029 22,8030 4 803217,18, desire [1J 8090 20
23 805025 80512 11,20 despite [2) 8063 10,24
805215, 16 805319,23, detail [1] 7g9113
8054 1,2 11 80555 12,16, detailed [3J 794514,799112,
8060 16, 8061 7 8062 7, 8, 20
23 80631,80704 18 detect [6) 8049 14 807822
deflnrtlons [4] 8053 16 18 8079 10 14 18
B063 9,24 detectable [1J 8060 17
degree [7) 7916 12 792820 detecting [1J 807915
794713 796110 79703,10, detenmnatlon [2] 7948 22,
B046 11 7949 4
deliberately [1] 8019 12 determinations [1) 797620
delightful [1] 791615 determine [3J 7g28 18
demands [1) 8046 21 80257,8082.22
demobilization [lJ 7g65 17 determined [4J 7g5113,
Democrat [1) 7969 23 7954 7, 8 B0082
Democratic [1) 7969 22 determlmng [1]7946 18
demonstrate [lJ 8080 17 develop [3J 7939 19, 7945 24
Dennis [4) 7923 22, 792920 799724
7930 3 developed (3) 7925 5,
dense [1) 7g5714 79477,7971 25
Department (5) 792321, development (1] 791717
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Email [2]80038,24
eagle [1] 797610
early [10] 79168, 791821,
7929 15 793514 15
7943 11, 79753 17 79771,
799124
earned [1]80501
earnest [1]801620
ears [1] 7976 15
earthquake [1]8012 15
easel [2] 7920 6 7926 7
east [3J 7955 24 25, 8082 4
Easter [3] 791625, 79184, 7
eastern [1]8037 13
eat [2J 7939 22 7940 5
eating [3] 7940 19, 8013 16,
803114
Ecologla [1]807715
ecological [2) 8025 1 8053 7
ecologist [1]8077 24
ecology [9J 80309, 803521
804720 8048 25 8051 9,
805613 20,80618,80707
economic [1] 7932 16
ecosystem [8] 7999 18
803110 804514 80461
8061 16 8062 3, 8071 7
807315
ecosystems [lJ 8061 18
Ed [1]80508
edge [2] 7921 4 7941 15
edrtor [3]8072 8,20,807714
edrtorial [3J 8072 6 9, 23
effect [16] 7962 1 7993 10
11 80188 8029 14 803025
8031 24, 8039 2, 8043 18
8048 8, 16 8071 4 807611
8077 22,807916 18
effective [3]8001 16,
8009 23, 8035 2
effectiveness [3] 7932 12,
7996 21 8034 18
Effects [1]8061 4
effects [18]80166 80253
80272,8031 12 13 14, 16

devised [1]8078 10
devote [1] 808524
devoted [2] 7968 22, 8079 5
dIagram [1]8084 25
dialogue [2]792624 79303
DIAMOND (13]8014 12,
801517, 19 801722 24
80194, 7, 8021 12,23
808616 808723 80885
8090 7
Diamond [1]80888
dictated [1]805519
dlctat~ [1] 8035 19
died (2) 8054 6 806816
dIfference [19J 8029 14 23
25 8030 2, 8034 1 8039 2
8040 21 80433 17 24
804611,16 17 18,19
8054 16 8060 18 8062 12
807814
differences [8]80382,
8043 19, 8044 1, 2, 5,
804716, 805518 807911
differently [1]80186
differs [1]8032 19
dIfficult [8) 79869 8001 9
801811, 8048 16, 8054 5
8086 7, 17, 808725
dIfficulties (1]8036 19
difficUlty [lJ 797020
dig (2]7944 21 795917
dlmrnlshrng (1]80735
DIRECT [4) 7916 1 802422
80913 9
direct [12] 792621 7934 2
795314 7970 12 797815,
799714,24, 801525,
801813 807623 80819,
808511
directed [1]8003 10
direction [5]793722 80085
8034 10 80374, 8092 13
dl~gree [1] 7980 16
dl~greed [1) 7985 17
dl~greements [1] 7969 25
discovery [1]8020 8
discuss [3] 796825 799711,
801424
discussed [2] 801424
80266
discussing (2]792622,
7984 20
discussion [11] 7984 25,
7987 3 7993 2, 4 5, 8 23
801714 8019 1, 11, 8061 14
discussions [5]79936,16
18 8019 12 13
Disk [1] 79587
dispute [1]80175
dl5S0lved (2) 8031 12 8038 7
distribute [1] 794522
distributed [1] 795023
District [1]7980 11
disturb [1] 7954 15
diverse [3] 7983 17 79868
24
diversity [2) 798717, 8061 25
drvlded [1J 792810
dlvld~ [2] 7980 18 80557
Doctor [3] 8033 3,8041 18
8050 9
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doctorate [2] 8050 2 7
document [4OJ 792517
798123, 79824, 79836,7 9
14 7984 17 7996 25
800219,80031,8 22,
80041,8 13 15 21,23
800513 16 8009 13, 15
801725 801824 80193
8053 13 16 17 20 21
8056 17, 22 8061 5 8063 25
80653
documents [6] 7983 3
7984 12 79876 10, 8082 16,
80903
doesn t [19] 7957 20 79782
798022 79978 800315
800410 8019 16 8034 23
24 804819 8062 24,80682
18 8070 23 25 8071 4
807916,25,8083 19
dominated [1) 80554
Don [1] 7963 16
door [1] 7915 13
Dorchester [1]8018 25
dot [2]8083 19 21
dots [1]8056 11
doubt [3) 7972 10 8056 14,
80654
doubtless [2] 8070 5, 8084 5
Dr [53) 7942 19 7972 1, 18
7973 1 8000 15 8001 4
801513 8024 13 80251 24
8026 16 19 80279 25
80287 9,803014 80312
80359 80368 803917,
80434 20 804515 80479
8049 2, 15 22, 8050 4, 6,
8054 4 8055 9, 21 8056 3,
12 8057 25 8059 4 8060 16
8064 13 8066 2 8 8071 16
21 80745 80756 807610
8078 1 80B3 17 25 8084 2
10,80856
draft [7J 8051 11 8052 14
8053 6, 17, 8063 3, 9 25
drafted [1]805624
draw [9]802818 19 20,
8029 10, 8037 7 9 8040 3
8041 25, 80423
drawing [3] 798720 8028 14
803710
drawn-out [1) 7933 2
draws [1]80339
drtft [1]8022 20
drilling [1) 7962 25
driveway [2J 7939 9 11
drop [3] 7930 6 7952 6
795518
dropped [3] 7930 1, 80794
10
drops [1] 802021
Drs [6] 8051 12 8052 16
8058 11 8061 8 8077 8
8082 18
drug [3] 8034 21, 24 80352
due [4) 794325 795611
7986 13 8082 22
dug [3]805718 23 805825
DX13205A 1 [lJ 8083 15
DX137 [1 J 8070 9
DX1400281 [1]80589
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DX140593 [lJ 792911 80322 6,12 80383 8
DX15489 [1]8057 9 804319 80487 807313
DX16138 [1 J 8073 24 8076 11 8080 3
DX16326 [lJ 8078 18 effICIency [3] 798321,
DX16333 [1]8081 18 7984 3, 799510
DX2293 [4] 7925 15 79262 effIcient [1] 8090 23
798224,800814 effICiently [2] 798718
DX3956 [5] 7950 19 7951 19 7989 19
22 809120,24 effort (27) 791820, 7919 16
DX5127 [2) 79268 9 7922 4 11 12 17 792318
DX5170 [2J 793524 7947 16 7925 13, 792713 7930 19
DX6339 [1] 7941 8 793219,23, 7933 18
DX6340 [2]7940 14 794110 793514 15 20,79457,11
DX6343 [1J 7923 10 7952 13, 7953 12 79552
DX6349 [1] 794222 798718 799410 800921
DX6366 [1]801116 8044 5 80459 80795
DX6399 [1] 79395 efforts [2] 79223 7944 11
DX661AA [1) 8064 5 eIght [3]8041 24 8084 16
DX8319A [1J 794124 elaborate [3) 7969 15 17
DX8368A [2J 793713 79382 798523
DX9255 [1) 7944 9 Elmo [5) 7946 24, 79527
DX99999 [1J 791624 8009 2,80182, 80533
dynamic [1]8061 19 EMA [1] 80074

emergency [4] 7963 23
7964 2 7974 13 7990 22
employed [8] 79175 79375
794614 80264 80599 10
8070 5, 8077 10
employee [2] 7962 18,
8064 23
empty [1] 808521
end [14] 79185,6 792919
7933 3 793521 793724
7948 10 796517 7990 19
80153, 80474, 5 805522
808413
ended [3] 7965 16 79888 23
ends [2]8039 10, 80875
enemy [1] 8043 1
energies [1] 8082 19
energy [2) 8034 8 8079 17
Engrne [1] 799520
engine [1] 7995 24
engineer [1] 791710
engrneering [2] 7916 13
796110
engines [1] 799723
England [1] 7931 4
enlighten [1]802124
enlisted [1] 7916 10
ensure [2] 8034 12, 8080 14
enter [1] 796825
entrtles [3] 79246 7968 11,
18
entrtled [5] 7996 20 7997 8
80613 8072 13 15
entity [1] 796824
enVironment [6] 7945 5
7954 11, 8000 11 804213,
80621
Environmental [6] 7923 22,
79409, 795016, 79538,
79949,8064 19
environmental [10] 7924 7
7928 4 20 7954 8 7976 3,
8001 13 807024, 8071 17,
80721,80742
environmentally [1] 7954 14
EPA [5]79566, 796118,
800520 801015
equlhbnum [1]8071 7
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J eqUipment [10] 79285 exception [1] 796117 menslve [2] 8058 4 8066 3 7996 4 19 80615 80703
7934 7, 8,9, 13 15, 17 exceptions [1] 7955 11 extent [3] 79324, 802716, family [2] 7961 6, 7
7935 7, 7979 25 7980 4 exchange [3] 7961 21, 8060 12 farm [1] 792113
Enc [1] 795519 7962 3, 7979 5 extrapolated [1J 8044 21 fashIOn [2] 8003 10, 80762
Ernie [2]7952 16, 800719 exchanging [1] 7985 14 extremely [1] 7989 21 faster [1] 7940 2
err [1] 793617 excluded [1] 7990 17 Exxon [132]79157,8 24, Fates [1] 8061 4
error [1]804225 Excuse [1] 7988 15 791613 79175 9, 19 25 fauna [1]80539
essentially [4] 7945 18 excuse [1] 8070 9 7918 13,22, 79197, 8 14, 17 fax [1] 794925
794616 7948 6 9 excused [4]808517, 792723 7929 8 7930 9, 19 feathers [1]803116
ESSO [2]791718,7962 6 808711, 19,8088 2 24, 7932 23 7933 4, 18, federal [38J 7923 11, 13, 18
establISh [3] 7922 19, execute [1] 79869 7948 13 794911 15 792510, 792611, 13, 19
7925 12 8003 23 executing [1] 79711 795113, 795323, 7961 14, 79274, 7929 9, 7936 7,
established [4] 7949 17, executive [2] 7919 7, 796121 15, 7962 5 7963 7, 12, 7938 22,794512 22,
7978 12, 8009 16, 8010 7 executives [2J 7962.3, 7963 9 7965 14, 18, 19, 7969 5, 7947 14, 25, 7948 14, 24,
establIShing [2] 798620 eXerclS9 [1] 7942 21 13 797018,24,797211, 7950 13 14 17,22 795218,
803610 exert [1] 7952 12 79734 10,797516 7979 22 795319 7954 2 7,7968 10
estate [3]80166, 13, 8018 17 Exhlbrt [25] 7920 14, 792720 798013 7981 20,7982 3, 7969 12 25 7971 13 7973 4,
estimate [4] 79734, 5, 794111,79471, 795118, 19 7983 2, 5, 9, 11, 16, 21, 10, 7974 15 7990 16,
8043 24, 8045 24 22 7953 3 7955 22 7956 15, 7984 3, 23, 7985 17, 7986 17, 799321, 7994 1,3 8013 8,
estimated [3] 7972.23, 7957 6, 7, 23, 7959 2, 7977 8 79876,15,7989 3,11,13,21, 807420

l_
7973 14, 808221 798224,799615 B00823 799014,799216,19 federalize [2] 7993 12 20
estimates [1] 7971 7 24, 8009 15, 8011 15 8012.9, 799313,25,7994 3 5, federaliZing [2] 7993 3, 8

- estimating [1] 8063 2 80147, 11,80334 7997 9, 10 8003 2, 8, 18, 23 feedback [1] 792825
1 I et [1] 7989 19 exhibit [24] 791621, 79239, 8004 7,13, feeding [1] 7956 24I

I evaluation [2] 7922 13, 792417 792515 79266 8009 21,80138 801416, feel [6]801425 803221
- 795312 7935 24, 794015,7942..9 80166 8025 3,8030 12, B048 1 8050 1, 8060 14

Evans [2] 7921 7,8084 14 794717,7957 6,7968 3, 8031 8,803216,803311, 808119
evaporated [1] 797114 7977 6, 14, 79784, 7981 20, B035 9,14,21,8036 9,21, feeling [1] 8084 24
evening [1] 7930 2 79828,25 7983 2,800212, 803722 8038 14, 8039 19, feet [3] 7917 16, 8057 22,23
event [4] 795612, 7964 3, 800817, 19,80143,8056 4 804017,804110,11,20,25 fell [3]8035 24 8038 15 23
7967 4, 8054 14 EXHIBITS [1]809115 80429 8043 5, 9, B044 3, 4 fellow [2] 7962.20, 8087 12
eventually [2] 7918 19 exhibIts [7] 793717 8014 14 14 8045 10 22 804610 felt [6] 792519 7938 8 9
792825 8064 7, 808723 8088 3 6 11 804712,20,804810, 7952 17, 7953 20 7rJ94 4
everybody [2] 7979 3, eXist [2] 8019 16 8064 7 B049 22 8054 21,- female [2] 8034 23 24
808722 eXisted [2] 8061 17 8071 2 B058 17, 8062 19, B063 13, females [1]80552
eVidence [8] 7932 11, exists [1] B04815 B064 21,806610 8069 19, fertilizer [1] 794(] 1
795118 8004 16, 80143, 15 expanded [1] 799116 8071 16,25,8072 13,24,25 fertilizers [1]7939 25
801725,801824,802323 expectation [1]8023 17 8073 1, 3, 80744, 24, 25, field [6] 7930 10, 13, 7990 13,
eVIdentiary [3]80175 11 expendrture [1]8050 17 80859 8031 19 8032.7, 8077 20
80217 experrence [3] 797021, eye [2]79582,801125 fIghting [2]80211, 7
evolved [1]797812 80665, 8067 13 figure [3] 7981 16 8043 6
EVOS [1] 8050 20 experrment [1]8035 2 -F- 80563

I -I exact [10] 7919 10, 7973 1, expert [11] 7972 6,7994 15,
FAA [1]798114

filed [1] 7975 16
7990 21, 7996 8, 799718 79999, 14, 8001 13 8012 1, fill [1] 793112
8005 24, 8008 4, 8066 13 801323 80206 80755 13

face [1]8022 2
final [7] 7915 7, 791620,

80699, 8076 13 19
faced [1] 8034 9

7989 24, 80073, 8086 25,
facllrty [1] 796723

I Exactly [1] 79803 expertise [5] 792711
facing [5] 7943 1, 797020

80876,7

I I exactly [11] 799715,801721, 793119 793224, 7986 24,
80824,5,9

find [2B] 7931 5 19 7954 21
8027 11, 8029 19, 8030 17, 806614

fact [25] 7940 2, 797021,
795717, 7959 16, 18

804919,806216 806720, experts [4] 792712, 793118
7982.2,7983 8,7984 12, 15,

7969 12, 7975 1, 7977 23
806812,80753,807913 797214,80263 799525, 799722, 8000 9,

I I exaggerated [3] 8071 18, Expires [1]809222
79939 8004 24 8010 8,

801619,801715,80184,7,I 801620, 8019 15,25,
80722, 80743 explain [10] 79269, 794721,

8022 18, 8025 23, 802720
8026 20, 22, 8043 1 804B 17,

EXAMINATION [14]79161, 7953 11, 798019,802510,
80307,8033 10, 803611,

8050 20, 8054 5 8062 14,
-, 7960 17, 8006 23, 80136, 8026 22 8033 6 B048 9,

804125,804621,8048 13,
8069 9, 10, 11, 12 808721

I
8024 22 8049 24, 8085 4 805223, 8071 21 Fine [1]80872I I 15,805823,80616 8063 23

~ 8091 3 4, 6, 7,9, 10 12 explained [1) 802015
factor [2]80281,8043 13

fine [4] 79525, 80236,
examination [5] 7932 11, explainS [1) 8053 18

factors [5] 7928 3 7968 18,
8030 22, 8050 9

796019, 797816,8018 13, explanation [1) 80724
8035 4,80387 80818

finish [11] 7922 20, 7952 2,
807624 explicitly [1] 8059 7

facts [2] 7985 10, 798615
8005 7, 80524, 10, 80766,

example [15] 8005 18, exploration [1] 7962 24
fair [4] 7932 11, 79611, 14,

8085 1, 2, 24, 8086 7, 13
801617,803125 8032 5, explore [3] 7996 20, 22, 24

802218
finished [3] 791611, 7952 1

8033 5 8034 18 8035 20 exposed [2J 808113 8082 10
fairly [5] 7944 6, 7975 17,

801420
8038 13 80413 804217, exposed-bedrock [1]

79866 8001 4, 8003 13
frnlshlng [1]8086 22

8044 7 9, 8054 7, 8069 1, 3 8035 22
fall [5] 79672 4, 8035 19,

firm [2]8049 19, 806723
examples [2]8016 16 80188 exposure [3] 8081 4 10 80363 8064 3

FIrst [4] 7920 12, 13, 7968 9,
exceeded [1]8045 10 808223

falling [1]8042 17
80095

excellence [1] 8025 14 exposures [1]808221 falls [1) 80743
fIrst [44] 7917 14, 16,21,

Except [2]7966 1, 796711 expressed [3) 7920 1, false [1]8078 16
791813 14 24, 791921,

except [4J 79656, 7966 14, 7981 19 801816 familiar [6] 7968 7, 799522,
7920 9, 18, 7924 24, 7925 9

7984 18 8014 14 expressly [1]8082 18 79264, 79327 793717,22

From equIpment to first
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7940 7,11,79415 79471, forms [1J 7990 3 gas [1J 791720 graduated [1J 7916 12
7953 3 7955 21 7956 5 forth [6J 79323 7978 17, gave [10J 79602 79722 grand [1 J 80458
7962 1 7963 10 7964 19 7990 5 7995 1 7997 6 7995 6 8022 8, 9 8062 7 8 grandchIld [1J 7916 18
7966 9 7967 9 7970 18 25 8062 24 16,8064 10, 8085 11 grandchildren [1J 7916 17
79742 79758 798616 fortunate [1 J 7917 12 generate [1J 7972 15 granddaughter [1] 791625
800S 19, 8009 6 801510 forum [1] 792916 gentleman [2] 791821 grant [1J 80261
8025 8 8032 14 8040 16 23 forward [3J 7948 12 16 17 795325 grants [1J 8025 11
80414804721,80501013 FOSC [13J 792512 792611, gentlemen [3J 7927 10 graph [3J 8028 18 19
fish [5J 797611 8054 6 9, 25, 794619,22 79508 80244,24 8062 16
10 12 7952 24, 7989 24 7992 1 geographic [4J 8034 6 grateful [3) 7942 14 795924
flsherres [1J 7921 16 7994 11, 80073, 13 8010 13 803619 80373 80561 797514 I I

FIsherman [lJ 7980 11 Foul [1J 79588 geographIcally [2J 803725 gravel [lJ 8038 14
FIshermen [1J 7924 7 found [5J 799820 80165 803914 great [3) 79461 794922
fishermen [5J 7923 5 7924 7, 80276,8051 12,807821 geography [3J 8045 15 80112
79253, 795925 807514 foundatIon [6J 7981 2 8057 1, 8082 20 greater [1J 80457
fishes [1 J 8076 11 799612,80013 800321,23 geological [1J 8034 7 greatest [1 J 8076 11
fishrng [lJ 797311 800417 geomorphologlst [1] 7928 16 Green [22J 7921 6 793718
frt [1 J 7986 14 founded [1J 80269 geomorphologlsts [1J 20 23 24 7938 4 6 7942 8
frt5 [1J 79474 four [19J 791617 7918 14 793114 18 19 25 79435 14
fIve [13J 7918 14,23 79259 79199, 795624, 7996 10 George [1J 7969 6 7954 22 795516, 79584 19
79666 7996 10,803523, 801510,8033 11, 12 14 22 Germany [2J 791611 79314 8005 12 17 19,8074 5
804314,80474,806122 24, 8035 23, 8036 2, 8038 15 gets [2J 7999 13, 803725 80844
80732 21,807719,80897 8042 8 8047 3, 8086 8 Glltrllan [4OJ 8026 19, 80279 gross [1J 8038 18
fIX [lJ 79578 fourth [1] 791617 8028 1, 7, 10 16 80298 ground [1J 7934 1
fDCed [5J 805816 20 8059 1 frame [6] 79356 7966 19 80304 12 80457 80506 grounds [1J 8078 16
806719 8069 18 80465,21 804715 80752 80515 13 805216 8054 4 group [17] 79187 792621
flat-bottomed [1J 7934 12 Frank [1J 79636 80559 22,805612 805811 79278 793024 793111 17
flawed [3J 804824 804918 frank [2J 7993 15 17 80594 806016 80618 7964 12, 14 797421 79764
20 frankness [1 J 7973 20 8062 20 22,8063 19 20 21, 797822 79806 7981 13,
new [1J 792023 Fred [1J 7931 16 80662 8 23 8069 16 18 7985 24, 8002 6
flight [1 J 7963 12 free [3J 79231 797314, 8070 1, 8077 9 groups [16J 79235 79247 8
flip [lJ 803625 80155 8078 1 8082 18 8083 17, 25 9 792615 18,22 79271
flipped [1J 8006 1 fresh [2] 7944 19 80814 80842,10 792825 793016 24
flock [1] 795623 Frrday [3J 8077 7, 8087 4 9 Girl [1J 7975 12 794725 7948 1 7960 1
nora [1]80538 friendly [1J 7969 13 gIrl [1 J 791615 798018
flow [5J 792521 792617 18 front [6J 79394 7978 9, GIve [3J 8002 12 805221 grow [4J 793924 7940 2 3
19 21 801925 80499 13 807513 807622 growrng [1J 8047 16
flushed [2J 7938 19 20 Fucus [1J 8068 17 gIVe [26J 79272, 79418 growth [3J 7942 17, 795714
fty [lJ 792025 fucus [18J 80405 806012 795311, 795519, 795614, 80121
Foamy [1J 799520 15, 8064 11,80656 24 7959 14 801423 801510 Guard [19J 7923 14, 7924 13
focus [1J 7922 10 806615,806725,80684 9 802018 802419 802521 21 792612, 79277 12 14
focused [lJ 8080 8 11 17 20 22 23 8034 19 803520 804218, 792814 79496 7971 2 7
Focusrng [lJ 80259 full [13) 791521 8020 1, 20 8043 23 8044 6 7 15 79743 7980 10, 7981 21
fOCUSing [1 J 8032 14 802217 802320 80537, 10 8048 1, 805221, 8054 7, 79824, 7991 10, 8007 7,
fold [1) 79402 8054 3 80571, 8059 17 8066 16 8071 4 8087 7 801214 801312
folks [8J 7928 17, 7931 7, 8069 24, 8072 22 8085 23 24 gIVen [8) 7932 15, 79468 guess (4) 79766 8056 19
7964 2, 5 7990 12, 22 full-fledged (1) 793522 7971 9, 79831, 798514, 807111,8084 3
8000 16 fufty [3J 8025 19 80358 7998 14 8033 10 8080 13 Gulf (6) 7917 17, 791924
follow [2) 8054 1 2 805615 gives [2J 795724 80381 7921 19, 8083 19 8084 19 20
followed [lJ 7945 13 function [6J 7962 25 gIVing [4J 7919 14 7937 19, Gunk [7) 799520 23 25
followrng [6J 798822 7975 24 7984 23 7986 3 8034 19 79965, 10 16 799722
8035 15 8037 3 8062 16 802523 806116 glaciers [1J 80384 guy [6J 7933 5, 7942 10
80871, 10 functioned [2J 7980 23 glad [41 7969 16 797323 7964 17 8003 25, 8004 2
follows [9J 7989 18 8028 15, 798918 7980 19, 7981 10 guys [4J 8056 10, 8057 12
22, 8029 12, 8033 7, 20 functioning [3J 7977 12, 13, Globe [1J 8072 6 8064 11, 8078 13
8034 17 8035 13 8039 6 7984 25 goals [2)793523 79361
food [lJ 8013 17 fund [1J 805021 goes [4]8016 14 803118 -H-
foot [3J 8042 1, 2 fundamental [4J 803225 8033720

H-a-r-r-l-5-0--n [1J 791522forces [4J 7940 18 24 8033 25 8043 17, 8062 12 Goodman [2J 7972 1 79732 habitat (8)8044 11, 17, 19
795911,80131 fundamenta/ty [1J 804222 Gordon [1J 8077 17 25,80455 80784 19,
forecast [1J 79724 funded [2J 8026 23, 8076 3 gotten [1)803712

808011
foregOing [2J 8092 9, 11 funding (2)802612, 8050 15 govemment [26J 7923 8,

half [5J 7934 4 80199
forest [lJ 8048 17 funds [1J 805017 7925 6, 7936 7, 8, 7945 12,

80421 2
forever [lJ 8061 19 fur [1J 8031 16 7947 14 25 7954 2 7 Hall [1J 8081 20
forferted [lJ 801620 fumlshed [2J 80195 10 7962 10 796912 7973 10 Halloween [1J 7915 16
forgot [1J 797510 Mure [2J 798715 798911 797415 7990 16 799321, halls [1]792924
form [3J 7994 19 20 8000 14 7994 1, 3 80138 804018 hand [6J 7915 18, 793719
formalty [lJ 7970 10 -G- 8043 18, 8045 10 8046 24

79418 795520 795614
format [lJ 7936 15

game [1] 793211
25 8054 21, 8066 10

808718
formed [1 J 7961 18

gamut [1J 79766
govemmental [1J 79245 handle [2J 7998 15 7999 1

former [lJ 80539 govemor [1J 7969 19

fIsh to handle

~-
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I d [32J 79159,79206 8,
7926 6 7927 19, 20, 7929 7,
7938 1, 7946 25 794717,
795117, 7952.6, 7953 2,
79552,797713,7982.6,
800816,8009 1, B015 3
801716, B020 13, B0236, 7,
B02411, 802513 802624,
B053 13, 8062 10 8071 14,
807618
I ve [26] 7972 13 798120
7982.5, 8004 3 8005 7,
801522 80169 80235,
B02615, B039 21,23,
804714,21,807525,
B078 10, 17, 8083 7, 13,
8084 7, 23, 8085 12, 23,
B088 3, 15, 8089 7
Ie [1]808017
larassl [1] 7963 6
Ice [2] 8038 4, 8048 5
ICF [2]8059 9 10
Idea [9) 7957 24, B032 15,
8042 11, 14, B043 8, 8062 25,
8071 6, 11,8077 14
identical [2) 7972.2 8039 16
identIfication (1) 791624
identified [2] 7921 11,
801917
identify [11) 791623,
7925 17, 7929 12 7931 5,
7932 19 7941 12, 79473,
7950 20, 7953 4, 7954 19,
802718
Identlfylng (1) 793118
Ignores [1] 8030 6
II [4] 7977 14, 22 79788,
798413
Illustrate [1]802813
Imaganed [3]807118,
8072 2,80743
Immediate [2] 792715,
797920
unmedlately [1) 7999 13
Impact [10) 7943 3 7954 17,
8000 7, 801619,8018 17,

hot-water [2)79376,80781 802622 B050 14 20
hotel [1) 7934 11 806115 8082.22
Houghton [4) 8064 17,21, Impacted [2) 7936 2 79555
806725, B069 2 Impacting (1) 7922 14
hours [2)79792,8086 8 Impair [1)795513
Houston [1)8064 18 Impeaching [1)8019 18
huge [1) 8054 16 Implement [1) 79264
huh [1)807112 ImplementatIOn [6) 792610
human [5) 793020 7999 7, 8032 19,20,21 804710,
16, 8000 2 8070 14 805324
humble [2J 7959 11 ImplementatIOns [1) 797922
humbled [1J 8012.25 Implemented [2J 796123,
hundred [2J 7940 2, 8045 7 7985 2
hundreds [1J 8038 24 Implements [1J 7980 13
hunt [1) 8061 11 ImplicatIOn [1) 7976 1
hunting [1)8006 21 Implies [1)806116
hurt [1) 7922 23 Implying [1) 7986 11
hydrocarbons [2) 793922 importance [4) 7919 12
23 792116, 7931 1
hygiene [3) 7998 14, 79999, Important [15) 797621,
801323 79799, 7988 11, 799816 22
hypothetical [1) 804216 25 80314 8034 25, B043 3

5 8045 20, 8054 24, 8055 6
8080 23,808110
Imposed (1)8019 18
Imposes [1]8009 23
ImpoSSible [4J 7938 10
8045 4, 8068 6, 7
Impoverished [1J 8048 3
impovenshment [1]8038 18
Impression [1] 8042 18
Improved [1J 7995 10
inaccuracies [1] B057 3
Inaccurate [4] 8048 10
B05625, B057 2 8082 25
Inappropnate [2) 80275
804721
Incapable [1]8079 15
Incensed [1] 8073 8
InCident [1] 7920 4
inCidents [1] 80225
Include [4]7974 7, 11,
79766, 8031 12
Included [7J 7945 15,
7952 23, 7974 16, 803fJ 5,
803723, 8OBO 2, 8083 8
Includes (6) 8037 11, 13
8039 13, 8055 1 B056 23
B0845
Incomplete [1] B060 4
InconclUSIVe [1]8049 5
InconclUSIVe [1] 8049 2
Inconclusiveness [2]
804918,20
InconSistency [1] 8019 16
Inconsistent [1] 805321
InconSistent [4] 801922
8053 17, 19, 8D63 24
Incorporate [2) 7992 2,
807025
Incorporated [2] 795221,
79737
Independent [4] 7952 13,
7990 13 802516 19
Indicate [2] 802825 8068 18
Indicated [3] 7Q91 16,
8000 10, 80179
Indicates [1]7985 23
indications [2] 7999 6,
8000 1
IndicatIVe [1]8065 19

7939 13 7957 16, 20 24,25
BODO 7 8079 6, 8080 13
held [3) 7929 23, 793fJ 2
809211
Helen [9] 7958 12, 14 17,
79593 4 7, 13 80117
805814
helicopter (1)79914
helicopters [1) 7990 25
help [10) 79602, 797525,
7977 4, 23 8000 4, 8002.25
8033 6, 8034 11, 8039 25,
80505
helpmg [3J 7931 20 7943 13,
796522
helps [4) 79975 804118
8048 8, 9
hence [1J 8061 23
HENRY [5J 802422 804924,
80854, 8091 9, 10, 12
Henry [1)802421
HERBY (1) 8092.8
Herrrng [2) 8084 6, 7
herrrng [3) 8053 21 8055 8
807612
high [8J 79703, 8034 23 24,
8036 2, B040 21, 24 8041 5
804314
hIgher [3J 8038 1, 8048 11,
806824
highlighted [3) 79535, 17
hindered [2] 7983 20 7984 2
hIred [4) 793121 7932 14
18 802521
hIstOrical [1) 8082.20
history [4) 79393 79615
803716, 8066 17
hrt (5) 79267, 7971 16,
7972.24,803910,805814
hOist [1) 79418
Hold [1) 7988 14
hold [3) 79288, 7993 1,
8072.5
holes [1) 7944 21
holiday [3)79184,5, 15
home [1]8054 10
honest [3) 7993 15 17,
807613
Honor [57) 79154, 6,
791619, 79173 79206
7933 7, 7951 17,25, 7969 9
797513, 797716,7980 25,
7981 15, 19, 79857, 7988 10,
7992 20 7996 11 18,
799920,80033,8013 18,
80142,22 801512 801718
22 8023 1, 7 8024 3, 24,
803019
21,8036 14, 17,80523 19,
8064 7, 8067 5, 8068 5,
8071 11,80766,18 8080 21,
8085 14, 8086 2 11,16,
8087 2, 14 8088 14, 8089 2
5,8,11 13,16
hope [5) 79267 7962 18,
796724, 8052 17, 8061 23
hoped [1]80863
hopefully [1J 8024 6
hoping [3) 8021 7, 802323,
8085 23
hoses [1) 7934 14
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handled [2) 791515 8002 7
handling [2) 792323 80025
Hang [1] 805712
hang [1)8090 18
happening [1)8045 6
happens [3J 7939 20,
8030 24, 8086 22
happy [5J 8025 13 8050 8
8062 10 8063 8 8090 18
Harbor [8J 7955 24 7956 1
21 795722,7958 4,80119
80847
hard [4) 7977 19, 8000 17,
801717, 8058 14
harder [1J 7931 8
harm [1) 7954 10
harming [1) 7954 11
HARRISON [8J 79161,
7960 17, 8006 23, 80136
80913 4,6 7
HarrISOn [33) 79158, 22,
79163 5, 19 23, 79182
79207, 17 792512,79267,
79297 7933 17 793716, 17
7943 12, 14, 7946 25
794717, 7950 20, 7953 2,
7954 1 7955 21, 79584
7959 2, 7960 5 19, 7963 24,
7984 4, 7986 7, 7988 4
80133,
14
Harvard [1)807718
hat [1)80762
hatcheries [3] 7921 16
7922 7, 25
hate [1J B0054
ha~ [2)8074 11, 80757
haven't [5] 797023 7984 17,
8004 17, 804719, 80889
hazard [1] BOOO 10
hazardous [1J 799725
he'd (3)794711, 799223
807320
hell [1J 8088 5
head [2J 7963 16, 7965 14
headed [1] 7962 24
headland-between-headland
[1] 7928 11
heads [2J 8036 2
health [3J BOOO 10, 8065 11
80661
healthy [5J 8053 10, 8054 8,
80553, 8065 16,20, 8066 6 ..
hear [11]791813 796124
79935,801623,802023,
8023 19, 8062 11, 8074 14
80876 8088 21,808916
heard [14J 7918 14, 792312
79251, 792816, 7938 13,
79936,801722,80267,
8040 1,804516,8046 1,
8062 11, 8085 18, 8086 16
Hearsay [1] 799220
heavIer [1] 7959 16
heaVIest [2J 7936 23 25
heavily (17) 7938 4, 12
7939 1, 7943 3, 79554
79589,17,23,24, BODO 6,
801117 801211 805813,
8079 19, 24 80808 15
heavy [10) 7936 23, 7938 21,

I I
I
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indicator [1] 7999 11
indIVidual [3] 7949 25
8034 2 8041 20
indIViduals [1] 803825
Induced [1] 8070 14
Indulgement [1] 791620
Industnal [3] 7998 14
79999 801323
Industry-related [2] 7961 6 7
Influence [3] 7969 4, 797519
80354
information [23] 7918 16,
7925 20, 7936 13 7943 8,
794820, 797325, 7974 16
17 79795, 7980 1, 798514
798613 7991 14, 15
8010 14, 15 80185 10
8063 11, 806510 24, 8079 1
80873
Ingested [2] 7999 7, 13
ingredient [2] 799519,
799720
Ingradlents [2]7995 14 25
Inhale [1] 799824
inhaling [1] 799822
inhibits [2] 795920
Inlpol [14J 7994 17, 79955, 6
12 14, 7996 6 79976,
799812, 79993,23,24,
801315,22
Inrtral [1] 7978 14
Inrtlally [3]7929 23 7934 10
79668
Inrtlated [2] 797821 7979 14
lnrtlatlon [1J 80753
nJured [1]8070 12
nJurles [1 J8078 22
nJury [2J 8029 22, 8080 17
nlet [1] 79749
nlet[1]808114

Innocuous [1] 7954 11
Input [27] 7923 19 24 25
7924 1 7925 2 22 7926 13
15 16, 79369 794521,
79462 7947 10, 15 79483
25 795225, 796816 79737,
797923, 798014 79868, 13
7990 3 8010 12
Inputs [1] 8061 4
nSlde [1] 7938 17
inSight (1) 7992 17
nstance [2] 7932 8 7956 3

Instructions [3) 802325
80876 8
Integrate [1) 8010 16
Integrated [1) 79272
Intend (2) 8004 11 12
Intended [2J 7987 19
802918
intensive [3J 79371 7944 6,
799818
Intent [2]80184 7
Intention [1) 8021 5
Interact [1) 8032 6
Interacted [1J 79299
Interactions [3J 7949 9 11
80753
Interactive [1 J8032 4
Interagency (3) 7968 14,
797811,8009 16
Interest 11 0] 7923 5 7947 24

IndIcator to laws
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7948 8 79561 7958 10
7960 1 7963 17 79764
800519
Interested [10J 79242,3 4
7925 4, 22, 7930 17 7948 2,
7957 11 8027 6
Interesting [2] 791712 13
Interests [4J 798318 79861
24 8010 16
Intenm [1J 807025
Interior [4] 7992 12 15 19
80706
Intermediate [1]8043 15
Intematlonal [1] 791823
Interpret [1]8070 6
interrelationships [1]80252
Interrupt [1] 7931 24
Intertidal [17] 7928 16,
793115 79452 8040 24 25
80413 8044 12 13,24,
805523 805719 20
8059 24 8060 3 8076 2
Intervening [1J 79305
Interviewed [4J 801822 23
8019 1,8
Interviews [1 J8022 3
Intrrnslc [3] 803325 8035 8,
80382
Intnnslcally [3]8035 13,
8038 9 8048 20
introduce [1] 8024 11
Introduced [2J 7978 1
804821
IntruSIVe [2] 7946 5 10
Involved [13] 791713 14, 16
792520 7938 25 7949 21
7953 18 7969 3 7986 1,
799820 8010 17 8013 1
80255
Involvement [1]807523
Isee [7] 79852 5 798620
8009 17,25 8010 7, 8011 1
Island [47] 7921 1, 5 6, 7 10
12 14 793718 20 23 24,
79384 6 79428 18 19,25,
79435,15,22, 7954 22,
795516 25, 79584,6 7,8
19 800512 17 19 801112,
19 21,25 80125 10
803524 8036 12 8038 23,
80822 9
8064 4 15
Island [2J 803524, 80366
Islands [3] 796719 80375
803910
Isles [2J 7958 7 8084 8
Issue [35] 7989 12 79979
11, 16, 21 25 7999 15
80078, 17,80115 801520,
8021 7, 8023 4, 8027 25,
8028 7 17 22 8037 19 20
80419 804222 804519 21,
8054 4, 22 8055 7 8063 7
807025 8073 12 19
807616 8077 8 8090 17
19 21
Issued [1] 795322
Issues [11] 79338 13
796525 799316 80253
803622,803921,80479 10,
18 808816
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rt'd [1] 7938 18
rt'll [1J 8069 12
rtem [1J 799515

-J-
Jackpot [1]808411
Jacks [1] 807925
Jackson [3]8002 10 21,
800413
Jahns [2] 7972 17, 18
James [1]807717
JAMIN [17] 8024 23 8030 23
803617 18 804922 80523
8056 4 8064 7, 8067 5
8068 5 8076 18 23, 8085 2
5 13 8091 9, 12
Jamln [2J 8024 12, 8085 1
January 11] 7945 11
jawbone [1] 7993 12
Jeff [1J 807225
Jeffrey [1]8072 17
Jennifer (1] 79171
Jerry [3]8002 10 21 8004 13
Jim [2] 793116 805913
job [25] 79192,3 5 12, 13,
79204 7931 8 10 20
7941 22 7953 19,20,
795721 796023 7961 3
7990 23 7991 1 79944,5,
8017 17, 802710 80323,
80788
jobs [3J 7962 5 802711,
80761 
Joel [5] 7925 16 794624
80183 80566 80588
John [1J 7953 7
Johnson [1J 796123
JOint [4] 7945 11, 7948 13 18
22
joumal [1J 807716
JOY [1J 809220
Joy [1] 8052 24
Judge [13J 793124 7960 16
798223 7983 10, 8001 7
800416 800619,800818,
80143 802011,24, 8071 21,
80887
Judgment [5J 8050 16
8066 13 8067 3 8073 11
807522
July [1]807215
June [7] 79505 7951 3 13
7953 7 22 7965 16 807421
jurors [1J 808712
Jury [8J 79152 7960 10, 12
7982 18,20,80158,8023 13
808713
jury [54] 7915 14 79167 23
79178 79208 17 7922 1
792310 79269 7929 13
7930 22 7933 20, 7934 5
793510 11,24, 793720
7938 2 7939 5 7940 15
7941 12 25 7942 20, 22
7944 9 7945 10 79473 21,
7949 14 79518 7953 15,
7955 15 7957 9 7959 5
7973 25 7992 17 7997 8 13
8000 4 8004 9 23 800S 1, 6
801423 80159,801921 25

8023 17, 8060 6 11 8083 15
24, 25 8087 15

-K-
Katmal [1] 794323
Keep [1] 7977 23
keep [8] 7934 24, 25 7983 3
8020 13 80212 80506,
8088 8, 8090 20
keeping [1J 8031 17
Kelso [4J 792322 23
7929 20 7930 4
Kenai [8J 7943 17 22
796720, 79748, 8000 12 13
80838 10
kept [1J 7954 16
key [1] 794513
Khadafy [1] 7962 8
kIcked [1] 796122
kill [1]805924
Klme [3J 7966 to 11 22
kinds [1] 8040 13
Knight [4] 7921 6 10
7955 25, 8038 23
knowing [1] 7996 12
knOWledge [7] 7932 24
7970 23 7973 6, 7975 2
799621,80107,8054 20
knowledgeable [1] 7994 16
Kodiak [10] 7943 17 22
79749 80164 13,801810
80226 8024 11, 8083 12, 13

-L-
L-o-g-g-I-e [1] 798825
lab [2] 8031 6 806521
labeled [3] 793717 7941 2 3
laboratory [2] 8031 25
80323
Ladles [1) 802424
radle~ [2] 792710, 80244
laid [1] 79282
land [6] 793824, 7945 16
79808 798113, 7985 18, 20
landed [1] 7943 9
landing [3] 7934 to, 14
landowners [7] 7949 9 11
7990 17 25 7991 2 4 6
large [21J 791720, 7929 17,
21 79366 15 794523
794713, 798315, 16 18,
798613, 798717,8006 3,
803516 17, 18 8043 2
8048 18 8054 25, 8076 4
larger [3] 8041 25 8042 19,
8044 21
largest [1] 80429
Larry [2] 7919 8 10
last [17] 7915 10, 11, 791722,
7967 14, 15 8004 20
800725 8015 14, 801719,
802725 804915 80688
808021 80835 8 14 80897
la~tly [1] 794222
late [2] 793521 797324
latest [1] 79922
LaTouche (2) 7921 7
8084 14
law (1) 795324
laws [1] 7950 17



9-2-94 VOLUME 50

-

I I

lawyers (2) 7977 24,7983 14
lay (1) 7925 20
leaching [1) 7954 11
Jaad [4] 797922 7980 13
7985 18, 8043 25
leadership [1] 798921
leading [3) 7950 6 8036 14
16
leaning [1] 791512
193m (1) 8045 13
learned (2) 7956 5, 8089 7
leave [7J 792718, 7954 12,
796119 79654, B001 9
808717,21
Jaaves [1) B068 18
leaving [4} 7954 10, BODO 24,
801418 8086 4
legal [1} 80877
LaGrange [1] 7963 11
leisure [2) 808724 8088 1
length [4} 8011 2, 80211,
8022 13 802722
lent [1) 7944 1
letter [17] 792525 7950 21
22 25 79518 7953 7, 11,22,
796716, 7973 10 13, 16,
79741,7983 8, 8072 8 23
letteF'3 (2) 79478 10
letting [1} 8081 24
level (7) 794714, 8043 11, 14,
80451 4 8053 11 8079 15
leveled [1] 80285
level~ [1] 8043 15
Libya [5} 791718,22 7962 6
21
I,e [1} 8035 15
lied [1) 8083 14
life [1} 007220
life [1) 79168
lifted (1) 801215
lifts [1) 7994 25
light [6} 79372,79928
8078 23 8079 4, 11
IIght-oiled (1) 80794
IIghtenng [2} 7922 4 20
lightly [1} 8078 24
lightly [9] 805920 807814
23 25 0079 11, 8080 2 3,9
likelihood [1} 8038 2
LikewISe (1) 8040 9
limitations (1) 7984 24
IImrted [4} 7985 25, 7986 24
8021 8, 8090 18
limits (1) 00155
limpet [2]8040 11, 12
line [8J 7944 15 20 7948 9
7970 16, 7982 1, 8030 14, 17,
24
lines [5J 798720, 8014 12
801815,8022 1, 8059 1
linings [1] B001 14
liqUid [2] 7994 18 19
list (11] 7954 5 801510 21,
24 80171, 80206 20
8064 8, 8069 24, 8088 23 25
Listen (1) 7933 8
listen [1] 79233
listened [2] 796D 20 7992 4
listing [2) 0031 22 8077 2
lists [2J 0021 1, B064 25
literally [1] BOO4 23
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Lrtlgatlon [1 J797620
litIgatIon [11} 79755 6 18
797621,798720,7988 9 24,
25 798912,80759
live [4} 7939 22 8015 13,
80602
lived [1] 79168
lives [2J 8042 11 14
living [1J 8000 2
loan [1] 796117
local [9) 7932 23 7936 9
794715,24 7948.1, 8,
794924, 7953 19 796D 1
location [8) 7918 11, 7928 18
7941 12 15 18 796719
8038 10, 0084 14
locations [4} 7930 13 7936 2
7942 7, 7973 2
lodge [1J 807618
Loggie [14} 7984 4, 8, 16,
79873,24,7988 1,3,5,7,8,
23,25 798916, B0092
logical [1] 7928 10
logIcally [1} 8045 4
logistical [1} 7932 21
logIstiCS [5) 7980 6 9,
798521, 80094 10
Lone [1} 792112
long-lived [1]8054 25
long-term [1] 7922 10
Looks (3J 80682 16 80828
looks [9) 79423 15, 7955 11
795719,803121 8042.19,
8061 5 8068 1, 8082.5
loose [1) 7934 21
loses 11]8068 18
lost [1) 8016 14
lot [34J 7924 1, 79252
792710 79317,22 7936 9,
79388 7939 16, 7940 1,
7943 9, 7955 2, 7957 20,
7958 9, 15 7959 23, 7960 2
7964 14, 79794,5,9, 10,
7985 13, 798718 8001 19,
802014,25,80218,8035 4,
806B 2, B059 25, 8086 23
lots [8J 791712, 7943 8,
8012 1, 8049 7, 12, 13
low [5J 7942.16, 800115,
8038 5,8040 21,80415
Lower [2] 8000 12. 13
lower [4} 8040 25, B043 15,
805720, 8084 6
lucky [1] 800821

-M-
MacSwam (23) 801525,
801612 14 18 22 23,
80172 6,80182 13 23 25
8019 10 12 20 21 24
80218 8022 3 9 13 18
MagaZine [2]800118,
807221
magmflcent [lJ 796023
Mall (1]80726
mam [3] 7921 2 7922.3
79808
mainland [3J 803724,
8038 16 8056 23
mainly [1] 7943 23

maintain [2} 795116, 7963.17
major [3J 7920 4 7936 21,
002711
MalaySia [1] 7931 3
male [2J 8034 21,22
males [1]80552
mammals [1]8054 25
man [5) 7916 10 7961 4
7962.23, 7963 6
manage [1)79195
Management [1] 80706
management 14J 7963 11,
79866, 10, 80792
manager[11} 7922.16
7929 8 7930 9 19 7938 25
794912, 7962 5 7963 18 19
7984 9,798914
managers [2} 794516
79635
mandates [1] 0070 7
manpower [4} 79285,
797821,7983 16 799210
manual [7J 7935 18 7937 3
8 794120 7944 2 7946 6 10
map (8) 79207 14, 17
793718 21, 8006 3 0033 3
8056 23
mapping [1] 793613
March [3} 79182,8004 1,
805911
manne [3} 8054 25 806516
80665
mark [3} 7936 22, 23, 8021 20
Marked [1} 8091 16
marked 18] 791624, 7927 19,
79532, 800823, 8011 15,
80129, 80143, 8091 17
market [2] 8016 19, 8018 17
marketing [1 J 7962 25
mamed [1) 791615
matched [2} 8080 23,808213
matching [1) 8034 12
matenal [9} 79724, 797525,
797617,18,79957, 7998 13,
799915 802018, 8027 19
matenals [2] 799513,8038 6
matter [2J 801622,806113
matters [1] 809211
maximum [2] 7933 22,
794714
MAYSAP [1]7990 6
McKay [1]807717
mean [16) 7968 14, 799725,
8024 5 8036 1, 8038 18,
8040 10, 8041 4, 804311,
8049 4, 8062 25 8063 7,
8068 12, 8083 19 8087 18
meaning [1]8055 12
means [15] 8020 17, 8021 6,
80352,803811,8040 19,
80411,804224,8048 24,
8049 5 8064 2, 8069 6 7,
8070 12, 8083 20 8088 20
maant [4] 7964 11 797019
8030 17, 80413
measure [BJ 8029 6, 8 9,14,
8046 4, 10, 11, 804713
measured [2J 7944 22
806619
mechanrcal (3] 79377,
7943 24 7958 22

mechanics [1] 799523
mechanism [3) 8034 25
8035 3, 8078 1
media [9J 796820,797423,
25, B002 5, 7, 8006 8 11
mechcal [2] 7999 12 8034 17
medicatIOn [1J 0034 18
medicatiOns [1] 8032.5
medium [1] 8041 5
meet [5J 7924 15, 7962 8
79758,802013,8082.25
meeting [11J 7924 18,
792620, 792916 797819,
24 7979 11, 12 7985 14,
7986 7 8026 6, 8064 18
meetings [B] 7929 22, 7930 1
794925,79798,10 798611
12,17
melt [2J 8038 4 8048 6
memo (10J 797624 7977 2
5,7980 16 79812, 7983 15
7984 5 15 800617,800811
memorandum [1) 8010 8
memory [4J 8059 7 8061 10
8070 8 8081 21
men (3]797525 797617 18
mention [1] 8031 18
mentioned [10] 7952.9,
7993 15, 80074, 8012.20,
80181,804515 18,21,
804719 805124
meter [1] 7958 19
meters [9J 8041 21, 22
80425 8, 8044 19 B045 1, 6
meters-squared [1]8041 23
method [2J 8077 9,807813
methodology [1]8034 16
methods (2] 8048 22,
807822
MeXICO [1] 791718
microbe (1]7940 3
microbes (4] 7939 22,
7940 2, 18,25
microphone (2] 8024 14,
808423
mid (10]7944 3,797113,
7972 22 23 7974 7, 7991 8
17 8041 3 8044 12,24
middle (4]8040 24, B043 22
8044 13, 8057 19
mileage (1]794719
miles (5J 7936 14, 15, 79379,
7941 7, 8044 22
military (1] 79169
million (1] 7922.21
mind (1] 8020 14
mine (1] 79875
Minerals (1) 80705
minus (1 J805722
minute (6] 7988 15, 8005 14,
80725, 8083 16, 8090 8
minutes (8]791824,795125,
7984 18, 80155 6 8D7112
8089 7,11
minutiae [1] 8031 24
mIsleading [1] 80571
missing (1J 7968 19
mission (2]80271
Mister (1]8050 9
mrtlgated [2) 79324, 12
mobilization [1] 7970 13
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-0-
o Brren [2] 7931 15 16
o'clock [1]8088 10
oath (2) 8024 15 17
object [3] 798025 80685
80885
ObjectIon [15J 7969 9
79857 798810, 799220
799611, 13 18 799920
8000 22 8001 3 8003 3
801318 803614,80523
80675
objection [14] 7932 7, 8
795120, 7969 10 79858
7988 12, 14, 15,20 799221
80148 807618 22 8077 4
objectIons [1J 808821
objectIve [1] 79808
objectives [1] 7989 17 
obJectlvrty [1J 80255
objects (1] 80883
observations [1 J 8066 8
observe [1J 804617
observed [2J 8046 18, 19
obtain [1J 794714
obViOUS [1] 8073 15
Obviously [3] 7948 4
7954 23, 7984 20
obviously [10J 7932 11,
79371,795923, 7964 14,
797014, 797925 80037,
8004 16, 80052 803711
occasion [1J 7975 10
occasional [1J 79656
occasionally [1] 7980 12
occasions [2] 79359 7981 6
occupation [1J 791523
occupy [1J 8040 15
occur [7J 7926 19 793514,
80319 11 803221,80403
806325
occurred [13] 79202 7921 2,
7929 16 7935 17 79373,
80292 19, 803122 80467,
8053 12, 8062 2 8076 12
80809
occurring [3J 7922 8
7942 17 8046 7
occurs [3J 802823 25,
80301
ocean [1J 7954 18
Oceanographic [1 J 79276
offer [4] 80075 8014 15
8020 3
Offered (1]8091 19
offered [6] 7951 19, 7992 16

moblltze [1J 7930 19
mode [2J 7948 10, 8028 13
model [5] 7971 25 7972 3
797323 7
models [6] 7972 1, 6 15 25
moderate [2J 8079 5 808013
moderately [2J 8079 19 24
moment [7J 7981 18,
7984 13, 8028 4, 8062 7, 8
8075 18 8089 8
moments [1]7954 23
Monday [3]808522,80871,
10
monetary [1J 7919 16
money [3J 7932 6 801620,
805020
moneys [1]80275
Montague [1) 7921 4
month (3) 791617 792412
796524
month-old [1]8001 6

- months [3] 79171, 805523
80595
Monty [1J 8081 20
morning [9] 79154, 79163,
4 791818 21,24 808822,
24 8089 1
Mother [4J 795320, 7954 16
795719 20
motrvated [1] 7983 18
mountains [1] 7959 10
mouth (1) 8010 10
move [7J 79232, 7951 18,
7979 3 80142 80244, 5
808425
moved [4] 791710, 7944 5
795620 80375
moving [6) 7921 3 20, 21
795715 80249,808520
MS [ZT] 8014 18 8036 14,
803716 804925 80527, 13
19,24 80533 5 80565 6 8,
80578 11 8064 9 12
80678 806810 807111, 13
8076 8 9 8077 1 6 8084 22
809111
Ms [1]805710
muttlple [3J 7948 18, 80472
8084 6
mussel [1J 8040 12
mussels [1J 8040 11
myself [3] 7930 4 7931 3
800523

-N-
Naked [1] 7921 1
name [10] 791521,22,
791821 7972 17, 8002 11,
801724 25 8018 1, 802420,
21
named [1J 7972 16
narratrve [2] 7932 6 8
National [B] 79276 8032 12
806021 25 8061 6 8062.13
22 8063 14
national [1J 8062 9
Natrve [7] 7923 4 7924 11
79253 794919,23, 7960 1
natural [12] 7939 23, 7989 4
80306 8031 10 8064 1, 2
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8069 3,5,7,807012, 14,
80713
naturally [2] 793922 8039 4
Nature [5] 795320 7954 16
7957 19 20 8001 18
nature [19] 7940 18 24
7943 25 7959 11, 7964 11
796719 7970 19, 8001 15,
8013 1, 8024 10 80315 9,
10, 19, 8038 10, 8044 7,
8048 20, 21, 8069 8
nearby [1] 8081 4
needles [1] 793923
nagatrve [3J 8018 17, 19
80226
neighbors [2] 79759, 11
Nelson [1) 79668
Nerf [1J 794221
nest (1) 797610
net (1) 7954 8
never-olled [B) 8051 3 6 14
17 805514, 8060 18,
8078 14, 8079 12
newspapers [1] 7918 10
nice [3] 79559 10,806519
nicest [1J 79172
nrght [3] 7929 17, 7978 16
801515
nine [2J 797115 80221
NIXon [4] 7961 20 23 7962 1
2
NOAA [17J 79274 8 79493
79721, 79731,4 80077,
804116,23 8043 14,
8044 25, 8047 1, 5, 8064 22,
23 25, 8077 25
Nobody [1J 801816
noise [4] 804224, 25
8048 14, 8049 13
non-affiliated [1J 807712
non-Intrusrve [1J 800115
non-representatrve [1)
804223
nonrandom [1J 803912
normal [3] 795512 13
807316
Normally [1] 795622
North [5J 7964 7, 12, 13
8086 4, 8089 23
north [2] 7943 1 8039 10
northern [1]8084 13
northward [1] 7943 1
northward-facing [1] 79433
Norway (1) 7931 4
Notary [1]809221
note [3] 7947 19, 8016 17,
8046 22
notes [2J 80058, 8092 10
notIce [2J 79412 804210
noticed [2J 791512 796718
notion [1] 8061 15
November [2J 8063 4,
8064 18
Number [1) 80793
number [55] 7922 15 79248
7926 22 23 7927 14, 7928 3
7929 17,21, 793016, 79325,
20 793317, 79366 16
7944 13 7945 23 7955 5,
7958 8 7968 3 7972 13
7977 7 8, 7978 11 7983 15
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798525 798717, 7990 21, 80147, 801725 809120
799924 800212, offenng [1J 798523
800820 21, 8018 11 8033 7, offIce [5] 7918 16 794923
9,10 14 22 8035 16, 17 18 796317
80406 8041 1 6,8043 4 22 offIcer [1J 79197
8044 15,8045 16 19 offICIal [1] 792624
8054 25 8055 15 8056 4 offICIals [1] 7929 10
805918 21,807819 8083 6 Oh [6J 79586 79759
numbers [10J 79832 18 80196, 806616 806824
802819 20 23 24 80293, 808925
11 8046 1 8048 23 oh [2] 7951 7 7977 24
numencal [1J 7983 1 0,1 [5] 793115 795818
nutnents [2] 7939 25 7940 1 8061 3 8070 3 18

oil [11BJ 791720 7919125
79203 25 7921 2 12 20
792214 23 79231 79277
8 793518 79362 8 10 12
16 18 19 24 793722 25
79385, 17, 19 20 21, 79398
9 14, 79405 19 21, 23
7941 17 7942 7 7943 2 4
11,
25 7944 24, 7954 2 6 9 10
12,21,79561012,795718
79598,18,79614,6 7 12
13 7965 14 7969 6,7971 10
14 797211,797314,
7994 25 7995 8 7999 3
80007 8 17 24 8001 9
8009 21 8011 21,8013 14
8016614,21,80188 16
80253
8029 24, 8031 12, 13 8032 1,
8,12 80345 803735 9
80381 8039 7 9 16
8047 24 8048 7, 8 16
8049 8 8050 15 8059 23
8064 2 80682,8071 17, 19
8072 1 8073 2, 13 8077 22
80803 15
oil-contaminated [1]8031 15
oil-loving [1] 79957
oiled (72J 79384 12 7939 1
7947 23 7948 7 7956 8
79589 17,24,8000 6,
801117,801211 8029 11,
15, 19,23,80302 12,
8031 20 8033 8, 21 24,
8034 2 5 12,14 80366
803721,22 80395,9, 14,
8044 10, 12 22 804612 14,
804811,80513 6 14,18,24
8053 25 8055 15, 24,
805813,805916,19,20
806018 8062 17, 8064 25,
8067 24 8068 1, 8069 1,
8078 14,24,25,8079 6, 11,
19,24,80802,3 8 9,15,
80822
olhng [B] 792820 7943 25
79451 795713 8031 14 16
8079 22, 8080 14
Okay [51] 7936 1, 7938 1,
79396, 7941 24, 7943 12,
79477, 795710 797521,
7981 12 798710, 79983
8004 6 80059, 801522
80162 10, 8020 10 8021 25
802212 805019,805512,
21,8057 5 13 80594 19,23
8060 9 8063 2, B064 16





19 8022 2
8088 7 8090 11 8091 5 8
PBtumeno.5 [5J 7933 1,
793719, 797117, 79TT 16
8014 12
pha.5e [4J 79232, 16,
7950 18 807819
phIlosophy [1J 8029 17
phone [3J 79874 8089 18 24
photograph [3J 791625
7942 24, 7944 10
photograph.5 [5J 7937 10
7943 10, 7955 15, 8005 22 23
phy.5lcal [1J 8081 2
phy.5lology [1J 8065 12
pIck (4) 79373 7938 17,
7951 24 8041 4
pick-up [5J 7941 20, 7943 23
7944 2, 7946 6, 10
picked [2J 791816 8044 13
picking [3J 7929 2 8011 5 22
pickup [1J 79378
picky [1J 800818
picture [15J 7929 12, 7940 14
794210, 7954 22 795523
795722 7975 13 7978 15
8011 6 803624 8042 15
8044 6, 80452 8065 10,
806725
plcture.5 [5J 7935 10, 11,
8011 6 9 8064 17, 80682
piece [3J 8057 13 8072 12
24
pier [2] 8012 14 802624
pink [5J 79574 16, 17,24
807612
PIpeline [4] 791524, 791725
796518,19
Piper [4J 7952 16 8007 19
24 80082
prt.5 [3J 805724,805825
806624
place [17] 79189 793611,
18 7942 19, 7955 22,
7960 22,796617 7994 5,
8000 17, 8001 10 24,
8009 25 8010 19, 8011 6
8017 15 8066 13, 8069 8
placebo [3J 8034 20, 22 25
placed [1J 8043 12
plaC9.5 [19J 791712, 7922 15
7954 6 13, 18,20 79585 6
8 10 7962 16 8038 19,
8039 15 8083 17, 18,25
placing [1J 800110
PlaIntIff [1J 808921
Plalntlff.5 [31 J 791621,
793217 79359 11 79TT 6
7981 22 7982 24 25
800725, 8008 17 19 21, 24
80193 5, 8022 17 8023 19
21,8033 3,80733 807417,
20 23 25 80755 8 14, 17,
20 23 808615
plan [52J 7924 24 7925 5
7926 4, 24 7927 3 22
79282 3, 14 24 7929 1 3
794520 21 79477 12
7964 2 7970 4, 7, 9, 18
7971 1, 3 79742, 4, 7, 8, 10,
16 7991 9, 10 12, 14, 17,20
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24,25 79923 19,800123
8010 17 8015 12
8051 2 11 805215 8053 6
8063 3 4, 9
planner [1] 79854
planning [5J 7926 10 7984 9
16 798616 808625
plans [2J 794525, 7946 19
plant [2J 791721 806520
plants [4J 8031 9, 803820
8040 2 14
play [1J 802523
playing [1J 802625
Please [8J 791520 7933 14
79608 14 798216 22
802310,15
please [21J 791518 21
791623 7924 17 792515
792911, 79381 3, 794016
7944 9 10 794624 794716
7950 19 7970 18 8002 17,
802414, 8041 19, 805222
24,807620
pleased [1J 802624
pleasure [1 J 79157
plot [1 J 802920
plu.5 (9) 791717, 7940 18
7941 21 79492 8040 12
804718 804821,806624
Point [9J 7958 12 14 17,
79593 4, 7 13, 8011 7
805814
pOint [36J 7921 22 793821
7940 19, 7949 3 7950 9
79638 79689 797311,
79748 18 798615 7990 8
7992 3 8003 17 8009 7
8024 5, 6 8028 22 8029 4
803720 8039 18 8046 3
8050 13 19 24 8052 17,
805315 17 8054 20
806319
8071 6, 8078 9 8080 21,
8081 10
polnt.5 [4J 7944 25 8024 7,
805010
policy [2J 7949 17 18
polrtlcally [1J 798318
polrtlcs [4J 796825 7969 2 3
PollutIon [3J 7931 16 80703,
18
pool.5 [3J 7939 13 801123,
24
population [4J 79403,
8053 8, 8055 2
populations [2J 80274,
80642
popweed [1J 793924
Port [1)8038 17
portion [4J 8009 1 8022 4
804323
portlon.5 [1 J 8055 18
po.5ttlon [6J 7919 15 7993 11
20 21, 25 80173
pO.5rtlonlng [2J 798714
798911
pO.5ttlVe [1J 80488
pO.5.5lbllrty [3J 7974 11
8085 25, 8086 12
postulated [1J 80281
posture [1J 797420
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potentIal [2J 798720 8044 12 23 80455 23
8046 10 8056 1 8073 1 17
powerful [1J 8031 20 prrnclpal [4J 79866 799519
practIce [8J 798610 803321 804621
805123 805323 805517 prror [11J 7940 15 79412
8062 18 22 8063 10 11 79487 11, 796125 797021
practiced [2J 8034 17, 8022 15 17 805225
805120 8061 17 806510
pre [2J 798619 8051 1 pnorrtles [2J 7922 19
pre-spill [10J 80511, 12 17 pnorrtlzatlon (1) 7979 19
805212 80539 23, 8061 13, pnorrty [1J 8080 13
15,8062 14, 8063 11 probabllrty [1J 80362
predece.5.50r [1J 791613 Problem [1J 8090 11
predicted [1J 79733 problem [26J 7962 21
prediction [1J 79739 797824 798625 798721
predictions [1J 797110 23 24 79882 7989 10 12
preeminent [1J 80TT 21 14 799118 799715
preferentially [2J 79957 8 799820 79999 8001 5
preparation [1J 7934 7 801324 8022 2, 803514
prepare [1J 80875 80372,25 80887 8089 19
prepared [4J 8017 18, 8090 3, 12 13, 14
801923,80798 809212 problematic [1J 808825
prescrrbed [1J 7970 10 Problem.5 [1J 798713
prescrrptlon [1J 8071 5 problem.5 [8J 79862 22
pre.5ence [2J 8004 25 80056 79873 803917, 18 22
present [17] 79238 79244 804719 8090 4
8 79495 8, 7963 23 procedure [2J 792520
79TT 15, 8010 3 5, 80159 8063 12
802610,80476,80539 11 proceeded [1J 805520
806817, 8079 18, 808715 proce.5.5 [42J 7922.23
pre.5entatlon [1J 8014 14 7923 19, 792425 792610
pre.5ented [7J 794220 79275 7929 14, 7930 17
7971 2 7991 24, 80254 7934 6 25 7939 20 7940 5
8057 2 8064 18 8078 17 794518 7946 1, 5, 16
pre.5erve.5 [1J 803320 79474 21 79483 7949 14
Pre.5ldent [4J 791524, 795011 13, 795225,
7961 22, 23, 8013 9 7958 24, 7968 20, 7983 20
pre.5ldent [5J 791725 25 7984 2, 79954 8
791822 796120 7963 6 8001 14 18
7969 5 8006 6 12 8009 17,25
pre.5.5ure [1 J 8021 2 8010 7, 9 19 8011 1 22
pre.5umably [1J 8031 8 8079 3
pre.5ume [2J 8046 13 proce.5.5e.5 [5J 79365
8053 14 79374 794614,803111
pre.5umptfon [5J 8020 12 16 produce [1J 8020 17
20 21, 803821 product [7J 7994 18, 7995 19,
Pretty [1J 79753 20 79964, 19, 799717 18
pretty [9J 792117 793918 production [2J 791715
7940 11 7943 2 7951 23 7962 24
79632, 797320, 79753, productive [1J 805310
79947 profe.5.5or [1J 80TT 18
prevent [1J 803116 profile [2J 7944 22 23
prevlou.5 [1J 794723 program [27) 79424, 7944 7
prevlou.51y [5J 792720, 79485, 795221,23, 796121,
793525 794625,802416 22 7962 3,7994 7, 799818
805923 803120,21 803521,
prey [1J 8031 15 8038 14,23 8040 17,
Prlmanly [1J 794322 804522 804717 8048 11
primarily [9) 791924 805613,20,8058 17, 18,
792315 79373 794325 80619 80669,8069 19
79465, 7954 15, 7971 3 80707
7981 14 8000 14 program.5 [7J 799824,
primary [5J 792424 79354 803010,8040 17 804513
7990 15 799911 805025,80519 805519
prime [2J 793122 23 progre.5.5 [1J 797111
Prince [2B] 791923 7920 7, progre.53ed [1J 8051 9
9 7922 8 792716 7936 19 project [5J 7931 6 7940 10,
793718 794315, 795510 7964 23 7994 9, 800521
79574 5 796719, 797315, 80276
79817, 7999 17, 80075, 11, projected [1J 7940 8
14,21 80252 80335 proJect.5 [3J 7917 13 79563,



-

I I

802622
promISe [1]8061 2
pronounce [3] 796722 23
24
proper [5] 8028 8, 8046 9,
B063 22,807310,11
property [1]801620
proposal [1]80261
proposals [1] 8026 5
proposed [1]802516
protected [3] 8081 14,
8082.6,10
ProtectIOn [2] 7940 9,
7994 10
provide [3]7971 7,8022 22,
80398
Provided [1] 7984 4
provIded [2J 805622,
808016
provIding [1] 7989 17
proximity [2] 8034 6 8081 4
prudently [1] 79992
Public [1]809221
public [21] 7920 1, 7923 5,
79241 792916 24, 79352,
795023, 7963 18, 19,
7968 23, 7993 9 8002 4, 6
80032,8 10 25 8004 14,
8027 1 5, 8050 17
publicatIOn [2] 8077 13 16
publISh [1]8061 3
published [2]8072 10,23
pull [1] 799716
pulled [1] 7963 7
pulling [1] 7980 1
pumps [1] 7934 14
purchases [1] 7932 6
pure [1] 794921
purpose [3] 7933 4 6, 8027 7
purposes [2] 8042 7, 8050 23
pursue [2] 7919 16 803225
pursuing [1J 7982 1
pushing [1]7958 1
putting [4] 7934 14, 79783,
8 80396
PXB003 [2] 8053 6 8063 3
PX8517 [2) 8008 23,809117

-Q-
quadrant [3]8067 11,
8068 22 8069 3
qualify [2J 8050 22 8054 19
qualitatIVe [4] 80672, 10, 19,
21
quantltatrve [10]8045 14, 22
8046 19 8047 17 20 80669,
17, 80672 10, 17
quantitatively [1]8044 14
auayle [2]8012 11, 80139
question [39J 7934 20,
7960 24 7969 18 7971 24,
79767, 7982 10, 7988 19 21
7994 2 7995 11 799724,
79982 8003 16 8004 12 19
20 80 18 3 8026 3 802725,
8032 14 80377, 8049 15
80526 8 18,20,21 25
80609, 8065 12, 15
8067 5 8068 5 7 8 8071 23
80723
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questioned [1] 8085 9
questlonmg [3] 7971 17
797214, 7982..2
questIons [23J 792721,
7932 9 7933 1, 11, 13
794711 17 7960 6,7972 9,
7992 1 8002 13, 19, BOO4 16,
8006 16 80135 25 8036 16,
8049 23, 8065 18 22 8067 6
80851 3
quack [4) 794512 79861,
80135 8085 2
qUIcker [1] 8000 8
qUIckly [2] 79744, 8083 24
quote [1]8018 16

-R-
radically [1] 8039 1
radiO [1J 791810
rags [2] 7935 1, 16
Raise [1] 791518
raised [2) 8028 7, 8039 23
raises [1]8028 16
raising [1]808718
ran [7] 7944 6 7945 12
797912,799818 19,24,
799910
random [27] 8033 8, 10, 12,
22 803510 18 8036 3,9,11,
80377, 10 80393 7 8, 13
804911,805611,20,
805715 805812 20, B0592
8077 9,25 80785,12 B0799
randomIzed [7J 8033 1, 6, 13,
17 8035 8, 14, 8058 17
randomness [1]8033 21
rare [2]8052 11, 805322
rarely [1]802715
rate [1]80467
Rawl [1] 79198
ra-deployment [1] 7979 18
ra-sample [1J 8069 16
ra-sampled [1]806920
reach [1]8073 10
reacted [1) 795613
read [26J 79475,797719,
798322 24 7988 19,21,22
79962, 8002 24, 8004 8,
80162 8 9 8021 16
8052 24, 25, 8055 9, 8057 5,
80612, 12,8062 6, 10,
806313,80705, 10, 11
reading [2J 8053 13, 8060 16
real [8) 7920 9, 7935 20,
7973 1 80135 B0166, 13,
8018 17, 8062 12
reality [1J 806117
realIZe [1) 8020 12
reason [17] 7972 10, B020 19,
802224 80233, B031 7, 8,
8035 13, 17, 8039 7, B056 14,
8062 21 80654 B07022
80799,16 17
reasonable [5) 8059 18
8075 2, 8085 25 8086 12
reasonably [3) 798525
7994 16 8062 1
reasons [2] 79562, 8051 25
rebuttal (14) 7915 11
801421 80207 8022 22
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8023 19, 21, 8024 10, 8031 20, B032.8 B033 14, 25,
B050 11, 8063 18 B0819, B034 1, 3 13, B035 23
8086 8 17, B088 14 21 B036 10, B03723, B038 15
recall [19) 7935 13 7964 1, 23 B039 3 8046 12 14
796615, 7969 23,797313 804722 25 B048 3 80514
799214 799314,23 7996 8 5 24, B05513 B07923
799715 799813 79998 10 BOBO 2 4
8000 13 80084, 0011 12 referenced [5] B030 13,
8021 9, 80585, 807613 8039 1, 8053 25 8062.17
ReceIVed [1]B091 23 references [1]8036 21
received [7]791620 referred [1) 7944 14
792123,795122. 79529 refemng [2) B018 14 B07325
B014 11, B091 24 refers [1] 7999 21
I"9cently [1]800117 refining [1] 7962 25
Recess [4] 7960 11, 7982.19, reflect [1]B017 14
802312 8090 25 reflection [1J 8053 14
recess [5] 79609 798125, reflects [1) 7983 6
798217 802311,20 refresh [1]8002.15
recognize [2] 7968 6, refreshes [1]800220
798722 reMe [1]B01710
r&cognlZed [1]8040 20 regard [1] 7930 22
RecognIZing [1] 797225 regarding [2J 7949 8 7951 9
recollection [3]8002 16,20 regardless [1]8003 11
806020 region [5]8038 16, B084 6 7,
recollectIons [1) 806723 9,20
recommendation [1) 792821 regret [1] 7920 2
roIcommendatlons [1] regrowing [1] 794116
B02618 regrowth [1] 795921
roIcommended [2]8032.11 regular [2]7944 17, B010 11
B0792 regularly [1] 7956 25
record [13J 791520, 7932 1, regulatIon [1]B03117
798117, 79972 80035, 16 regulatory [1] 794515
8017 14 80204, B021 12, reiterated [2] 7919 11 12
B0242O, B076 21;B090 23 24 reiterating [1) 806316
roICOUrse [2] 798715, rejected [3J B051 16 80521
7989 11 807812
roIcover [3]8060 7, 13 15 rejection [1) B078 16
recovered [8) 797115, relate [2J 7951 8, 8054 22
8046 2, 8055 24, 8060 3 5, relates [2] 7996 17, 8061 14
12 80731 18 relating [1] 79BO 3
recoveries [1]8063 23 relatiOns [6]80024,80032
Recovery [2J 8062 1, 8070 12 8, 11,25 8004 14
recovery [SOJ 80256 7, relationship [2J 8025 10
80272 80288 16 18 807524
B02925 80313 5 B03215 relatIVe [2]797925 804110
23 8043 6 804514 25 relatively [3J 7934 21,8006 4
8046 5, 7, 13 16,21,22, 8065 19
80478 13,16, 17,21, Relevance [1] 7988 13
8048 25,804916,805018 relevance [2] 79323,80556
25 805121,805215 8053 8, relevant [1] 7933 13
24 8054 6 B0551, 21, reliability [1]8048 25
B059 6, relied [1 J B020 6
80604, 15 16,8061 7, 13 relief [2] 796611, 796711
8062 15, 8063 3,12,22, reluctant [1]B018 11
806611,80704,19 remainder [1]8010 1
RECROSS [2] 8013 6 8091 7 remained [2] 7944 5, 8010 19
recruited [1]80554 remaining [2J 7940 19
rectangle [1]8041 22 808624
red [3]804119, 805321, remarkable [1J 80123
B0558 remember [16]7918 24
REDIRECT [4] BOO6 23, 7919 10 7964 1 7966 19
8085 4 80916, 12 79688, 79745, 7977 2
redress [1J 8075 15 798724, 799213 8002.2
rgduce [1J 8038 5 80082, 801615, B0569, 10
reduced [1]8048 7 B0753, 8085 21
Reef [1]B037 4 remnants [1) 7954 21
refer [4]8001 5 800815, remote [1]B016 19
8009 1 B033 2 removal [4] 7940 23 7958 22
Reference [1] 8029 18 8054 14
reference [32]8021 25, remOVe [1J 7954 9
8029 13 15 8030 14 17 removing [1J 7954 9

From promise to removing
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repeat [1] 8071 23
repeated [2} 795820,80412
repeatedly [1] 7944 16
rephrase [lJ 80679
replace [2J 799124,80669
replaced [lJ 792510
replicate [7] 8035 16 8041 1
8043 8,9,10,11
replication [lJ 807915
report [7] 7971 25 80178
801825,80194 10 80262
8062 24
reported [1] 80282
reporter [2J 79878 9
reports [3] 8025 17, 802720,
24
represerrt [2J 8040 4 8081 23
representation [2J 7983 11
79961
representations [1] 7984 22
representatIVe [8) 7938 23

- 24, 7949 15 798618,
800723 80366 24,804215
representatIVes [2) 7924 10
798623
represerrted [2) 7924 9
798012
represents [lJ 802823
repnnted [lJ 807224
reproduction [1) 7973 1
requ~ [3J 7970 12, 8014 15
802525
requested [2] 7950 10
809210
requests [lJ 8026 12
reqUire [5) 7942 3, 4,
7952 18 7970 14 8051 8
reqUired [6] 79509 24,
795116 795224, 795820
requirement [1) 7986 1
requirements [2) 7951 16
795323
requlnng [1) 7979 19
Research (3) 806025,
8061 6 8063 14
research [7] 7940 8 10
79563 797221 7983 5
7994 9 10
re.servatlons [1) 79743
reSidual [1) 7935 18
Re~ [1) 791822
re~fve [3J 8090 17 19 21
re~urce [4J 79894 802820
8030 8 8070 12
re~urces [13] 7922 6 24
793020 79315, 7979 18
7980 4 8027 1 4 8028 9
803010 8053 " 8054 24
80795
respect [11 J 7932 3, 7953 24
7960 22 797420 798910
7990 9 8002 5 8020 5
8032 14 803919 8088 14
respond [4] 79233 794919
79744 80231
responded [2) 79362
799125
responding [8] 7929 10
79307 79741 2 80246
8070 7 8072. 12 8075 18
responds [1] 79278

repeat to SCIentIfiC

response [8) 7919 1 79239
792715 79327,8 7970 12
7976 25 7978 7
responslbllrtles [2J 7930 19
793321
respomllbllrty [7J 7923 19,
23 7930 10, 18, 7980 1
802717 18
responsible [1J 792317
responsIVe [1) 7949 17
rest [2J 8023 17, 21
restoration [7] 7991 10
805021 80512 11 805215
80536 80633
restore [1 J 80273
restorrng [1 J 795721
rests [lJ 8014 16
resutt [5) 7919 1 7951 11
800515,801614,21
resutts [9) 793711, 79722
80265 80282,804916,18,
8067 12, 13, 8083 1
resume [1) 7943 12
resumes [3J 7960 13
7982.21 802314
resurveyed [1J 794722
retain [2J 80385 804912
retake [1] 79295
retIred [2J 796612 797220
return [13] 7918 18 80477,
B051 " B061 16 23 B062 14
806618 8069 22,807012
22 23 80711 8
returned [5) 7918 15
8054 23 B069 1B 24 807316
reverberating [1J B073 15
reversed [1J 791B 6
review [7J 8007 17 80264
13 17,807716 807811,
807917
reviewed [2) 807712 80788
reviewer [4J 80259 8074 15
8075 20 8078 7
reviewers [13) 8025 12 13,
16, 19 24 80263 7 10 18
24 802712 21,8077 12
reviewing [1]802612
reviews [2) 802615,803211
revlsrt [lJ 79557
rewrrtlng [1) B027 24
rich [1]80389
Right [4J 7951 4 7961 9
807213 24
rrght [158) 791518, 79193,4
13 79213 9, 15, 792723
7933 1 793812 7939 13
79436 7 9 10, 15 7944 20
79454 7954 20, 795622
7959 17 7967 7, 24 7969 4
79705 15 7973 17, 19
797617 79797 20,23 24,
79BO 4,21, 79829,
7984 6 24 7985 17, 7986 12
799014 7991 1,18 21
7994 1 17,22 799721
79981 8002 1, 19 8004 14
800S 14 80087,8011 7
80157 801713 8023 8
8024 1 8026 19 8030 19
80312 8032 10 14,8036 8
16 17 8039 15 804120

80423 11 14
8043 23 8044 20 8OS0 15
24 8051 22 8052 14 23
8054 3,12 17,19 8056 3,13
80582,8,11,8059 9 15 25,
80602 11,13,24,25 80612
6, 12, 8064 1,5 25 8065 8
8066 7, 20, 22 806724,
8069 13 22 8071 6 8072 5
10,12 15 18 25,807318
20 21 24 807413,80763
8077 9 11, 8078 15 8079 7
9,12 20 80806 20,24
808159,1011152125,
8082 4 6,7,9,11,13 18 22
80B3 5 6, 16, 8087 11, 22
808822 25
rrght-hand [1) 804321
nghts [1) 807220
nng [1]800211
nse (4J 79608 7982 16,
8023 10,8064 3
roam [lJ 80155
RobbinS [16) 7923 15
792510, 11, 12, 19,21,
792921 79304 796610 14
21 25 796711 800919
80108 B011 2
Robe~n [2J 8015 14,
808925
rock [8) 79385, 7942 14
7959 16 79959 8000 17
B041 14
rock-wIping [1) 793511
Rocks [1] 7921 5
rocks [10) 7935 1, 16 19
7938 22 7939 15, 7940 20
7954 20,795914 17,7995 1
rockweed [1] 8040 6
rocky [4J 8044 11,22 24
80455
rocky-shoreline-habrtat (1)
803522
role [15) 79275 7929 8,
7946 20, 7979 22, 7980 13
7985 18 79889,24 7989 "
3 5,21,80259 802611,24
roles (1) 7984 23
rolled (1) 7930 1
Ron [1] 7972 1
route (1] 7921 2
row (1 J80363
Roy [1] B015 13
RPR [1] B09220
RRT [2] 7994 11 800723
ruling [4] 7988 16, B017 11
802356
run [5J 7940 8, 10 7957 16
25 8044 3
running [1] 79868
runoff [1]8038 4
runs [1] 79574
rush [1] 7990 24

-5-
safe [3] 7923 6, BOOB 3
B01319
safely [2] 7922 22
safety [1] 7934 15
salad [1] 79993

sale [lJ 8016 14
sallnrty [1] 80386
salmon [12J 79569 10 12
13 25 79574, 16 17 24
7958 1, 8076 12 8077 2
sample (26) 8035 19
B03825, 80398 13 19
8041 7 8, 12, 15 24 8042 10
11 13 19 22 8043 2 4
8044 2,804516 80473 5 6
B04822 8049 10 806716 17
sampled [13J 8040 25
80411 8044 6, 14 8045 1 6
22 23 8057 18, 24 8066 12
23 807823
samples [34J 7999 10
803819 80394 20 80412
6 10, 11 20 23 8042 4 6 9
17 23 8043 4 9 10 12 21
22 8044 2 3 4, 8045 16,
B0473 804823 804910 11
80662, 16, 17
sampling [25J 8035 10
B039 3 22 8044 5, 18 21 23
80459 11 17,24 B0473
80584,7, 16, 806521
B0672 10 14 8077 9 25
B078 5 12 22 8079 9
samplings [1J 80663
Sandor (2] 7953 7 11
satisfaction [1] 806523
satIsfied [2] 795323 7992 19
satISfy [1] 798719
saturated [1] 7938 5
saturation [1] 7944 24
save [1]8014 14
Sawmill (2] 7921 8 7922 6
saYing [18] 7929 15 7960 21
7984 14, 79854, 8018 15
80514 16 805319 8054 5
18, 19 20 805516 17,
8062 13, 8063 8 8065 4,
80679
scale (1]8054 15
SCAT [2) 7990 6 8
scattered [2) 8006 20
803624
scene [4] 7964 15, 79668 9
796714
scheduling (2] 797619
808917
scholar [1] 8077 21
school [2] 79184,5
schooler [2J 8034 23 24
Science f ,]8062 23
science [X) 79872 13
80255, 11 16, 18 802712
80285 80304 12 803311,
19 8034 17,8040 17
8041 10,20, 8043 18
8045 22, 8049 2, 17, 8058 17
8062 18 8063 24 8066 10
8072 20 8073 5, 23, 8075 11
80789
SCiences (3) 8032 12
B060 22 8062 13
sciences [1]8062 19
scientific [6] 7972 7 8007 7
8025 22, 8028 2 8073 11
80749
scientist [12] 7972 16
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802611, 13, 18 80276
80313 8043 1, 8060 14
807110,80747,8085 7 8
sClerrtlSts [14J 7944 14
79897,802510,14,802621
8028 17, 8035 3, 8039 19
B045 10 8051 20 8054 21
22 8062 21,80811
scope [4J 799116 18
807619,23
seoplng [1J 799117
Scout [1J 7975 12
serape [2J 8041 13, 15
screen [6J 7950 20,795518
797421,7977 18 79788
79926
Sea [1J 80613
sea [1J 7971 15
Seal [217921 5 808214
season [5J 79185 7944 3,
796614 797311,8010 1
seasons [1J 79186
seat [lJ 79295
seated [4J 791520 7960 14,
7982 22 8023 15
second [9J 791922 792719
7934 4 7953 16, 7993 1
8025 6 804725 8050 24
80863
secondly [1J 7932 10
Secretary [3J 7992 12 15, 18
section [2J 8006 2 4
sedlmerrt [3J 804114 8058 3
7
sediments [1J 8041 13
seeking [1J 8075 14
segmerrt [15J 7928 12, 13
7936 3 7938 20 7939 1 3 6
7 79424, 16, 7943 6, 7, 10
794524,25
segmerrt-by-segmerrt [1J
79291
segments [6J 7928 10
7938 12 7948 23, 7990 19,
7991 5 8083 22
select [1J 8033 13
selected [7J 7962.2 20,
7964 16, 8025 13 8033 11,
23 8080 17
selecting [2J 7962 14
8033 21
selection [5J 8033 9, 804722,
807819,80793,80813
selects [3J 796215 80337,8
send [1J 80054
sense [2} 7965 22, 8031 2
sensitIVe [1J 7954 14
sensitivities (1 J 7955 6
separate [7J 7970 7, 9,
7981 12 13 802611
8031 20, 8040 24
separates [1 J8032 8
September [5J 791725,
7944 4, 7965 18 8059 11,
809214
series [lJ 793710
seriOUS [3J 797320 79743
804719
serve [2J 8025 15 806021
served [5] 7963 18 7978 4
7982 25 7983 7, 8060 23

STATE TRIAL TRANSCRIPT
Service [2J 7931 16 8070 6
servtce [1J 807013
session [5J 7960 13 7982.21
8023 14 8087 10 8088 11
sessions [3] 791921 7930 5
80896
SETAe (2) 8064 18 19
sets [4J 80471, 3 4 805922
seven [4] 7929 17 7944 7
7996 6 8083 21
shadow [2] 7954 20, 7959 15
shadows [2J 7942.14,
7954 16
share [1J 799218
sharrng [1 J 798721
shed [2J 7992 8, 17
sheens [1J 7939 12
sheer [1J 7979 12
sheet [lJ 7998 14
sheltered [5J 8044 10 22 24
80455, 8081 15
Shipping [1J 7963 7
ships [1 J 7934 11
shockingly [1J 8073 14
shop [1]801123
shore [15J 7932.21 8035 24,
803823,8040 19 21 80415
8 8042 16 19 8043 11 15
16, 8044 22 8045 1
shoreline [7oJ 792210 12,
14 15 792425 79255
7933 25 7934 3, 11, 7935 1,
25, 79363 7938 13 15 17,
794212,79595 7968 15
7971 3,797414 797521 24
7989 16 20 7990 9 12
799110,24,800517 20,
800916,8033 5,10,
23 8034 7,8,9,8035 7,16
21 80384 14 B040 8 10 15,
804210,14,21, B043 9
8045 5,6 22,25 804717,20
804810 25 8049 16 80519
8056 12 20, 8061 8 B066 3
9, 8069 19, 8077 24 8081 12
14
shorelines [34J 79232
7928 6 9, 7936 8 7937 5
7939 15, 794212 7944 12
794513,794719 7948 23
795220, 79565, 7 7959 10,
7971 16 7972.24, 7974 18,
79904,800111,80071,5
803013 803312 8035 23,
8037 5, 8, 23, 8040 3,
80449,10,14 804614
shores [18J 8031 14, 8033 21
80379,21,8038 21 80391,
3 8 8044 11 8045 8,
8046 12 804723, 8048 11
12,805325,8062 17
Shorett [3J 801822 80198,
13
shorthand [1]8092 10
Show [1J 8017 13
show [33] 79208 17
792310 793720 7945 25
794716 79532 7996 25
800219 8006 6, 11 80115,
15 80139, 801523, 80185,
8 24 80208,8030 18,

9-2-94 V0 LU ME 50 C"..:Xlld....c. by l.ooI<-S-(e:3)

8046 6 80588, 8064 5 8066 24, 8067 19, 24 8077 8
80653 80709 807325 8078 19, 8079 3 8082 1 2 4
807818 20 8080 4 11, 19,20
808118, srte-by-srte (1J 7946 9
8083 24 srtes (118J 7929 2, 4, 7938 25
ShoWing [1J 80129 7943 11, 7944 13, 17, 7945 8
shoWing [3J 7933 4, 793710 794724,7948 8,7955 4 5
795723 7958 17, 7959 12, 8029 13
shows [13J 79382,4, 79395 15, 18 23 8030 2,803120
7940 15 7941 13,25, 8032 9 8033 8, 10, 14 15 24
794223,7944 10, 7948 20 25,8034 1 2 8035 16 23
795523,795619, 7957 9, 80363,5,7, 10,21,23,
8057 15 8037 10,
shrrnklng [1J 804717 8038 9,15,18, B039 5
SIC [2]801921,808214 8043 7, 8 8044 16, 804722
Sid [2J 791822, 23 25,8048 3, 8051 3,4,6 14
Sides [1J 795712 18 25,805325 80SS 14, 16
Sideways [1J 805712 8056 11,20,8057 15 19 23
sideways [1J 805710 805812 13 16 20 21,23,
sign [lJ 7990 4 8059 1,2, 8060 18 8066 24
Sign-off [1J 7952 9 8069 16, 18 22 807814 23
Signal [3J 8048 18, 8049 8 25, 8079 3 6 11, 12 20,
Signals [2J 80497,14 23,25,80802,3,4 8,10 12
slgmfrcant [4J 794022 13,15,17,21,22 80811,17
804615,807822 25 8084 4 6 8,13 20
signs [3J 7940 21, 795718, situation [9J 7920 19 7922 2
79598 7974 19, 7981 7, 7986 14
Silver [1]800114 7990 23 7994 4,802212
Similarity [1J 8055 19 8055 17
Simple [lJ 8035 18 SIX [7J 79259 8043 13
Simplistic [4J 7980 17, 20, 21, 8057 21,22 8083 6 21,
79818 8088 3
simultaneously [1J 7934 9 sIZe [19J 7948 9 7958 3
sincerely [2J 79202, 7938 9 7964 10, 797013 22,23
Singapore [2J 7931 4, 7964 9 8041 7 15 80423 8 22
Single [6J 7948 13, 8035 24, 8043 2,4 20,8044 1,20
804511,24,80463 8045 16,804910
Sir [1J 791520 sIZes [5J 8039 19 804112
sir [113J 79163, 79176, 17, 8042.6, 8048 22
791918, 792021, 792125, skills [1J 79515
7922 16, 7924 14, 16, skimmer [1J 7938 18
792511,79265 79297 skimming [1]7922 7
7930 11, 21 7935 20, skin [1J 7998 16
793712,7938 1, 7943 16, 19, skip [1J 797322
79458,9 794612 13, Sleepy [2]7958 7, 8058 15
79497,10 7950 3, 4, 79512, slightly [1]8044 20
79523,10,11,14, 7954 4,25, slope [2J 8034 7 80814
7955 8,17,795614,17,18 slough [1J 808723
7958 12, 13, 79591, 79613 slowed [1J 7984 2
5 11 7962 4,7,11, 7963 3 smallest [1]8042 7
14 20,796418 24,796S 1 3, smashed [1]808112
5 10 12 21 7966 3,16, SMITH [27]8014 18 803614,
79€J 5,8 79682,21,23, 803716 804925 8052 7, 13
7969 7, 21,797017,797124 19,24,80533,5,8056 5,6 8
79733, 79746 797523, 80578, 11, 8064 9 12,
79769,797818,797915, 80678,806810,807111,13
798015 80768 9 80771,6 8084 22
7984 7,79871,11,799119 809111
799412,7999 25,800122 Smith [6]79214 793722
80029 8006 2, 7 13 80076, 7958 6,80125,10,805710
9 12, 16, 18, 8008 8 10 smoke [2] 8034 23, 25
800918,22,24 80102,21, smoking [2J 803421, 22
23 25,80118,11,13,14, smoothed [1]79853
80125 6 8 802415 smotherrng [1J 803114
8032 17, 804923 8084 23 snails [1]804D 6
B085 15 snow [2J 7944 19 7945 3
site [36J 7928 10 22 7958 19 Snug [8J 795524 7956 1 21
20,795919,20,21,23, 795722, 79584,80119
79767, 8010 18 8012 12 14, 8084 7
22,8034 2,3 4, 12, 13, 14, so-called [1J 7948 12
803811,804520 806511 soccer [lJ 794220

From SCIentiSts to soccer



Society [1]8064 19
SOCiety [1] 8074 2
sold [1] 797512
solid [1] 803024
somehow [1] 798122
someone [2] 7994 2 807424
:lomewhat [3J 793624
8024 9, 8063 18
Somewhere [1J 792020
somewhere [3J 796619
7972 10 8041 17
son [1]8054 8
Sorry [1J 803715
sorry [8J 7931 24, 7961 24,
25 800211, 8021 14,
8040 19 8041 21 807324
sort [14] 7929 12 7932 15
7933 20 794616, 7964 2
7991 17 801915 80207 18
802725 8032 3 8061 24
80669 17
sorts [3J 80364, 8040 14,
804814
sase [1J 8007 19
Sound [32J 791923 7920 7
10 7922 9 7927 17 7936 19
7937 18 7943 15 7954 24
7955 10 79574 5 796720
7973 15 7981 8, 7999 18,
80075 11, 15 21,80252
8033 5 8044 12 23 8045 6,
23 8056 1 12 8073 1, 17
80832 18
sound [11] 795511, 80256
8033 3 8037 13 25 8059 15
17 8069 25 8073 20 22
808323
sounded [1J 8050 10
sounds [1J 80752
source [2] 79728,805618
sources [2] 7953 1 7991 15
south [3J 7921 1, 7964 9
80825
Southeast [1J 8037 11
southwest [2] 803724,
803815
speak [5J 7988 6, 8059 7
8061 10 80808 808215
special [11J 791620,79275
12 7928 19, 794724, 7948 8
79561 795810 79764
800519
specialists [2] 7931 12 13
speCIaltIes [1] 7931 12
specle5 [11]8028 19,
803015 803824 8040 5 11,
8055 15 8061 25 8064 3,
8069 11 8077 3
specific [16J 7933 1, 12,
794525 794717, 79688
7977 5 8010 17 801616 17
801714 80185, 80225,8,
8036 20 8065 2 8082 20
specifically [5] 7971 1
801613 8018 15 8051 7
808217
specifics [2] 7974 10
799813
spectacular [2J 7955 10
80132
spend [5] 79792 6, 798515

SocIety to surrounding

STATE TRIAL TRANSCRIPT
80275 807917
spent [11J 791610 791718
791921 22 7921 17 79326
79552 796117 800811,
8045 7, 8083 22
:lplli [82J 79183, 13 14 20
7919 1, 7920 1 2, 7922 23,
79239 792513 7929 11,
793020, 795113 7964 3, 10
7965 14, 7968 1, 7969 6, 20
797021 23 7971 4 11
79755, 79933,8 12 20,25
800120 80025 800921
80167 14, 21,
8018 9 16 8025 3 80272 3
4 802824 25 8029 2 7 14,
19 21 23, 80303 6 16 24
25 8031 9,22 8032 12
8033 7, 17 8034 15 803812
8039 16 8046 15 804723
804816 80498 805015 18
8053 11, 8055 23 8059 23
8061 15,17,80712 17,
19 8072 1 80732 13
8082 23 8086 9
spilled [2J 79398 9
spills [2] 79277 9
spoke [1]8063 7
spoken [1 J 8078 10
spot [2J 79428 80132
spots [2] 7942 7, 795916
sprayed [5J 7999 17 24
8000 3 5
spraYing [2]8000 9 8013 15
spnng (5) 7941 14 794514
7946 18 7950 7
spruce [1J 793923
square [7] 80425 7 8044 19
80451 6
squared [2] 8041 21, 22
Squire [lJ 80822
staff [4] 792921 7963 7
796822,23
stage [2] 79406 7954 12
stages [1] 7929 15
stain [2J 7939 10 14
stainS [1] 794020
stake [1] 802520
stand [2] 7943 12 8010 17
standards [1J 7952 19
standpOint [2] 7950 15
79539
stands [3] 79608 798216
802310
star [4J 8054 6 9, 10, 12
start [9] 792724, 792915
79357 796021 798313
8004 8 80154 8023 16
8074 25
start-up [1] 7934 5
started [7] 7917 10, 7922 17
18 795217 796125,
805010 807423
starting [1J 793713
STATE [1]80921
state [54] 791521 792320
24, 7926 14 19 7929 9
79367 793823 794512,
794620,21,22 794714,25
7948 14 79508 15 17,
7952 10 12 16 22 24,

7953 9 18 23 7954 2 7 8063 24 8076 3 8078 2 3
796025 7961 12 13 8080 12
7964 19 796810 7969 13 study [34]8025 7 17 21
19 80264 8027 19 8031 5
24 79704,12 79736 80328,22 803319 8034 2
797415 799016 79921, 80357 8041 16 8043 9 13
8001 23 800717, 19,22 14 8044 14,25, 80454,
8008 3 6 9,80184,8021 12, 80474,5 20,804822,
8055 3 80496 80562 8077 11, 15
stated [4J 79835 799619 80784 19,8079 5 80807
80022 80165 11 8082 1 14
statement [13) 798017,20, studying [1J 8031 3
21 22 798521 22 80084, stuff [3J 7932 15 7999 16 21
800919 801820 80192 SUbdIVIding [1] 8041 5
8021 10, 80224 14 SUbject [1]8061 14
statements [2J 79939 submrt [2] 7928 13, 794520
807313 submrtted [6] 79256
States [3] 79279 7931 1 792625 7928 14 24
7969 5 799123 25
statIC [1]8061 21 submrttlng [1] 7946 19
statistical [1J 808224 subordinates [1J 79751
statIstically [1J 8060 17 subsequent [2] 798923
status [3] 7944 24 8065 25, 8000 9
8077 14 SUbsequently [2] 79196
statute [1 J 7950 14 8078 7
stayed [4] 793820 7964 22 substance [3] 7994 21
25 7998 1 8085 12
stays [1]8071 7 substantial [1] 7969 25
steenng [2] 7978 14 798713 substantially [1] 794720
step [2] 8014 1 808515 substrtute [1] 796625
stepped [1J 8014 12 substrate [1] 8081 3
Steve [1] 7969 20 subsurface [1J 7959 18
stInt [1] 79259 subtidal [2]805721 80762
stIpulate [1]800324 successful [1] 79411
STOLL [25]8014 22 801512 successIVe [2]8069 17 21
25 80164, 11 80172 18 successor [1] 792521
8022 11 8023 1 6 8024 3, sUfficlently [1] 8075 22
80862,11,80872, 14 17,20 suggest [2]796814,8050 6
808814 8089 5,8 10,25, suggested [6J 802620,
8090 13 16 22 802710 8030 11 803619
Stoll [7J 801510 80224, 803918 808510
80234 16 80882 809011 suggesting [2] 7973 11
20 80369
stop [3] 796514, 79984, 6 surt [1] 797516
storm [4J 792111,7954 17 sum [1]804510
795611 795822 summer [11J 79186 792315
storms [2] 7941 21, 795720 795516, 79572, 79585,25,
stranded [1] 7972 12 79593 796710 8011 7
strange [1] 7974 19 80127 805522
strategic [1]802224 summers [2] 8069 17, 21
stratlfred [2J 8077 9 25 supervise [2] 79948 80024
stratIfying [1J 8040 18 SupervIsed [1J 8002 6
stream [11 J 795610 12 13, supervised [5J 7943 17,
22 795710, 12, 17, 7958 1, 79897, 7994 6 9, 11
797610 supervisory [1J 7989 3
streams [2]792225 796719 supplle5 (1) 79809
strike [6J 792714 15, 16 support [5] 7934 1, 795925
797612 7985 8 80397 797813 8022 6
stnklng [1]8034 8 supporting [3J 793324
struck [1J 8038 1 8063 19, 21
structure [10] 792513 23, supposed [1) 7999 12
24, 79261 3 7978 14 surface [3] 79451, 79598
79853 798620 800920 8041 14
8061 17 surfactant [9] 7994 22 23
structured [5] 79864 25 79953 5 12, 13 15 16
7989 17 23 24 surprised [2] 7938 7, 801623
studied [1] 804325 surprrses [1] 8004 5
studIes [21J 80265 80323 surrebuttal [2] 8086 18, 19
8040 23 804111,23,80435 surroundrng [2] 7994 14,
18 8044 3 4 804619 24,25 8001 19
80471,2 6 804815 survey [17] 793614 7944 15
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7945 12, 14, 15 17 7946 14 teleVISIon [2J 797421, 79925 they've [1J 80205 transcnpt [4J 8018 14
16, 17, 18 79478 7948 5, 10 telling [7) 7953 9 798725, third [3J 7953 16, 80256 8021 23 8092.9 12
11, 13, 19, 7950 7 8000 4 8051 19, 8060 6, 8, 807712 transcnptlOn [1J 809210
surveyed [8J 79289 793614, 80888 thorough [1J 8058 2 transect [2J 7945 1, 8059 1
16 794711,20,7948 2,23, temperature [1J 8038 5 thousands [1 J 7932 18 transects [3] 7944 14,
79494 ten [4] 7940 4 7951 25 three [39J 7916 17, 791722 B05716, 18
surveyrng [1J 7990 14 7986 23 8071 12 7919 9, 7922 3, 79302 23 treat [1J 8010 18
surveys [17] 7935 25 7936 3 tend [4J 7934 24, 7943 9, 7940 17, 79414,9 795624 treated [1 J 7958 23
7944 22 794525,794719, 7945 3,7954 13 7971 4 7979 2, 79BO 18 treatment [1J 8001 23
7948 12, 13, 17, 18 22, tended [5J 7921 21 7935 19, 801512, B0253, 80262, tremendous [4] 7990 24,
7974 16, 797521,24, 7943 2 7995 7, 8039 10 8035 22, B036 5, 11, B038 14 8042 23, 8044 5, 8045 12
797622 7990 7, 9 tending [1J 80375 80428, 8043 10, 11, 12, tremendously [1J 8035 19
suspect [1J 80153 tenth [1J 7940 3 805716 18,19,20 22, trepidatIOn [1J 7960 20
suspended [1J 8038 7 tenure [1J 796513 8059 1, 8064 9, 8079 3, tnal [13J 79166 7966 1,
Sustained [3J 7969 10 term [1] 8040 19 8084 8 8085 20, BOas 10 79685 797324 801413

, I 7996 13 8067 7 terminate [2J 80052 807524 809015 801725, 8022 16 17
I I

U sustained [6J 7969 10 terminated [1 J 7954 1 thnvrng [1J 80666 802318 80733 807420
79858 798814 20,7996 13, terms [8J 7948 7, 7980 22 24 thumbs [2J 8025 20 8075 15, 8089 7
80774 79811, 79901, 804713, ThUrsday [2J 80874, 9 tnp [2J 7958 12 79593
Sworn [1] 791519 806124 808613 tidal [3J 7938 15 18 tnpplng [1J 792023
system [15J 7954 17 terrestnal [1 J8048 5 tide [3J 7942 16 79452 trouble [2J 7934 25, 7961 2
802920 8030 6 803115 temble [3J 79352, 7940 10 tie [2J 7985 21, 808113 true [12J 797622 7989 20
8035 5 8036 4 7, 8037 12 801219 tied [2J 7920 15 16 8050 14, 22 23, 8052 5
8043 2 80452 8, 8048 5 test [4J 7941 6, 800520 tighten [3] 7932 9, 79472, 8064 4 806722 8080 4
80498 14, 806611 8034 18 808121 795314 B081 7, 8083 7, 8092.Q

tested [1J 805812 till [4] 7929 17, 7938 20, trustee [10]80255 8026 1
-T- testlfled [24J 7963 24 25, 805911,80696 8028 5, 8030 4, 8033 19,

table [2] 7929 18, 19
7964 1, 799621, 79974, 14 tilling [3] 7937 8, 7946 7, 804111, 8043 5 8062.18
800724,80082,80112 7958 22 8063 24, 80762

TAG [2J 801019,8011 1
801525 801624 80182 13 Tun [lJ 793719 trustees [38]8025 10

tags [1J 80681
takas [1]80609

8019 19 20 8024 16 8025 1 Times [2]B072 13 25 802616, 17, 25 80277

talk [21J 791514, 791910
80594 15 806219 8066 2 times [20] 7Q1711, 7932 17, 80288, 17, 18 8029 8 12, 13

7932 5 22 7938 14 7960 20
807420 80819,8083 19 7943 8 7958 15 7968 4, 8031 7, 8032 16 8040 18

7993 12 7994 6 8005 5,
testIfy [14J 79859 79979, 7969 24, 7970 2, 8006 8, 10, 8045 17, 8047 12 8Q5O 14

801812,802117,804814,
80151,24 801610, 18 8012.17,80249,80265, 8051 1,4, 10, 11, 16, 19 20

805521,8064 1, 807114 15
80177,21 8019 19,23 802911,804124 80428 805214,80537,20,805513

807510,80771,7, B08711,
8022 25 805811, 807611, 8045 2,19,80472,8083 21 806221, 8063 3 8074 15

B0894
B0901 timing [3J 8013 11, 8045 19 B07521 22 B0771

,-1 talked [18] 7932 17 797422
testimony [35J 7923 13 21 2 BOla 4,8082 1 14

7977 11 797918, 7990 2
7925 8 7928 17 7949 6 8 Toby [19] B015 14 20, Tuesday [15] 802320 23

7991 8 79929, 10, 12 15
797318 20 797422 7985 5, 801724,80181,21,22,23, B024 1 B085 22, 24 25,

8000 15 8006 18 80164
7988 22 7992 13 14 7996 3 80192 7,8 9, 11, 13, 14,21 B086 8, 10, 14 20, 21,

B02721 804710, 11,
8001 6 7, 80023,8003 13 23,80215 B088 17, 21,23, 8089 1

BOBO 22 B088 15 8009 12 8010 4 B016 1, tomorrow [1]8089 18 turbldrty [1]B038 6

talking [22J 79264, 792723
801818,80218, B022.21, 23 tOpiC [1]8003 12 TV (2J 7918 11 7943 8

793724 7969 15, 7972 16,
8023 21 22 B055 9, B058 5 tossing (1J 8036 1 Twelker (1J 793714

797625,7977 5,7984 12,23
8060 17 8085 25 total [10J 7932 20, 7933 17, twice (1J 7930 14

7985 20, 7990 6, 799722
8086 6 14,20 22, BOal 5 794719, 7964 13, 8044 18, type (9J 7943 20, 7946 3, 14,

7999 16, 8009 6, 9 8033 6
testmg [3J 79566 80321, 21,23, 8045 1, 8 8084 16 8033 11, 8035 22, B038 14

B039 21 8040 20, 8047 1
80586 totally [4J 7983 19, 8006 20, 8040 7, 8043 24, 8044 22

I
-I

8054 15, 80711, 8086 13
tests [4J 7940 8 7998 1Q 21, 8013 12, 80275 types [5]79244,79374,

I
talks [1J 798112

80583 totals [1J 8044 18 8033 23, 8044 9, 10

tanker [1 J 7920 24
Texas [7J 79168 12, 7961 8 tough [5J 7928 7, 7945 5,

task [1J 7964 11
10 12,79698 7960 21,8000 19,25 -u-

taught [1J 79188
Thank [17] 791525 79295 tour [1] 795516

US [3]792314,792612,
teaching (1J 79189

7943 13 79605, 16,80133, touted [1J 8049 17 79277
Teal [6J 796321,22 24 25,

8014 17, 8020 10, 80243 towards [1J 791512
USA. [1] 7963 12

799712 80103
802813,803617,804923, town [1] 7934 21

ultimate [1J 8032 7
I team [8J 7927 16, 7964 2, 5

807825,808513,15 to:lOC (2J B031 12, 13
Ulysse (1J 7963 11

'-.1 6 7, 7989 4 8079 2
thank [2]8014 1, 8084 22 tOXICrty [3J 7998 11, 800115 unacceptable (1J 8048 9

teams [2] 792714, 15
Thanks [1]803715 803125 unbiased [4]802522, 80749

tech [1]8001 25
thanks [1J 793719 to:lOcologlcal [2J 8058 3 6 8075 23, B076 1

technical [4] 7927 7, 7949 3
Thanksglvmg [1J 7915 15 TOXicology [1J 8064 20 unchp [1J B084 23

7994 15 8001 16
there d [1]804724 tOXIcology [1J 8077 22 uncover [1J 7944 21

technique [1] 7935 5
thereby [1]8045 12 track [1] 8047 6 underestimate [1]8080 4

techniques [2J 793711
thermo [1]8031 17 tracked [1]802925 undergOing [1J 8061 1Q

800125
theyd [1]797712 traditional [1J 8001 25 underneath [1]8049 17

technology [1] 791717
They're [1] 8015 15 traditIonally [1J 8033 22 understand [23] 7970 1Q,

telephone [3] 7919 11,
they're [3] 793220 8036 24, train (1J 7970 16

7983 6, 7Q84 17, 19, 7005 1,
7949 24, 8086 6

806919 tramed [2J 7934 9 16 7986 11, 7988 4 799118,
They've [1J 801821 trajectory [1] 802920

From surveyed to understand
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79983 6 8001 12,8004 11
80123 801322, 8020 16,
802416 80272,803124
803213,15 80368,805218,
8090 22
understanding [lBJ 7932 2
10 7944 12 7981 7, 9
801911,80227,80289
805725 8058 15, 25
806718 19,21 8069 15
8085 6 8, 8088 18
under.nood (1]80085
underwater [1] 791716
underway [1] 7922 12
undetected [1]8074 1
undisturbed [1]8062 3
uneducated [lJ 79582
unfortunately [1] 79352
UnIon [1]7980 11
Unrted [3) 79279, 79311,
79695
unIVerse (3) 80379, 11, 13
UnIVersrty (9] 7916 11,
7961 8 8033 19 8034 1,
8035 6 8042 4, 8043 10, 13
807718
unIVersrty [2) 8047 1, 4
unllmrted [lJ 791916
unolled [11 J 8033 15 8034 3
8037 23 8039 8 8048 12
8051 3, 14 805513, 8080 14,
8082 1,4
unqualifIed [lJ 7983 19
unrecovered [2] 8054 12
80772
unrelated [1] 80277
unreliable [lJ 80831
unu~ual [2] 7955 6 801622
unwanted (1) 80354
updated [2] 7991 14 23
uphill [lJ 802022
upper [3) 7941 19, 804321,
805719
unne (1) 7999 10
utilIZed [2) 7972 2 7974 14

-v-
vacation [1) 79657
vacuum [1 J 8011 23
Valdez [30) 791724 7918 13
19 79195 9 18 792024
7921 24 7922 16 7923 7
7924 5 13 7929 24, 7934 7,
8 16 21 793721 7944 5,
7951 13, 796514, 7969 6,
7972 12 7978 14, 7981 14,
8002 6, 800921, 80166,
80253 80732
value (1) 79956
vanablfrty [17]8035 7,
804224, 8048 14, 15, 19,20
21 23 8064 1, 80693 5,7,
8070 15, 8071 3
variation [4J 80354, 80496
7,13
vaned (1) 799115
variety [4] 795225 805023,
805125 8053 18
versed [2J 796718,21
verslon~ [lJ 8011 23

understanding to write
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versu~ (2) 793221, 800110
vessel [3] 7922 5, 20, 21
Vice [lJ 80139
vice-president (1) 8012.12
vlclnrty [1) 8084 5
VIdeo [1] 794220
view [2]79296,803919
Village [1 J 7921 8
VIllage [1] 796722
VIllages [5] 79234, 7924 10,
7948 1 7949 24 796722
Violates [1]804724
virtually [4) 79434, 7972 2
8030 10,8053 1
VIs-a-vIs [1]80758
Vlsrt [2) 7930 16 801311
vlsrtatlon (1] 8069 25
vlsrted [4] 7928 15 7944 17
8012 12, 8084 21
vl~ually [1] 7941 17
volume [1) 8063 14

-w-
wart [5] 79877, 798814 15
8069 6 8090 8
walk [2] 795725, 7959 7
wandered [2] 795710 18
wanted [10] 79193 792922
7949 17 19 7952 22 7955 3
7 7968 9 7970 5, 8020 25
warehou~es [1] 798010
warm [2] 79376 8031 17
warning [1]803718
warnings (1] 799616
WARREN [2) 8057 7, 10
Warren [1]80576
wash [6] 79376 793813 14
17,80781
wa~hed [7] 7939 8, 10 17,
7940 6, 8000 6 801220
washing [5] 7935 7, 7943 24
79467 795821, 801122
washings [lJ 795820
Washington [1] 796120
Watch [1] 8036 15
water [26J 791925 79203
79231, 793220, 793323
7934 1, 7939 10, 7941 16
7957 16 7959 10, 7980 8,
798112 798519 20 79959
8000 9 8031 12 803714 16
8038 5 6 7, 8040 22,
80'17 17, 21, 8081 4
water-dIssolved [1] 8031 25
water-skiing [2] 79189, 10
waters [3] 793921, 79567,
797314
wave [B] 7954 16, 19
7959 14 8034 8 80814 10
808219 21
waves [lJ 808113
ways (4] 7977 11 8028 16
80324,22
We'd [2] 7940 8 794520
we d [3J 794523 24 795712
We'll [5] 79607 797612
8005 5, 8085 22 8090 7
we II [7J 7927 18 7953 5
801719 80875 808811
80893

9-2-94 VaLU ME 50 Co"cooda iOO by l.DoI<-:>-(66)

We're [9) 7942 12 16 25 797715 79859 79974 11
798215 79876,8006 21, 14 800313 8004 9 800725
8008 13 80243 80851 801521 23 24, 001625
we re [30] 791616 792310 801719,8019 17, 18 80205
792913 793723, 79392 6 8 19 8021 1 8022.7, 15
79421, 795123 25 795525 17,802412 80524,6
7972 16 797615 7982 1, 80755 19 808519
7999 16 800515 800622 8086 2 3 17, 80BS 24
80154 8020 13 80244,9, 8089 23,24
80254 803710,21,8042 12 wrtnasses [12]8015 10 13,
8054 15 808519 20 80865 18 21 802319,80245 8,
80888,80909 8075 14, 8088 15,21 8089 18
We va (4) 7940 14, 79437, won t (3) 800323 00154,
795722 809021 8031 18
we've [16) 791711 79394 wonder [2J 79685 79928
79419 11 794222 79436 wondenng [1] 7968 24
795521, 795614, 79592 woods [lJ 805717
79683 79902 800312 word [1) 797613
801424,803712 80826, worded I1J 80186
808616 words [6] 7964 8 7991 18
wear [2] 8074 11 8075 7 8000 24 8010 9 0071 4
weather (2) 79283 808220 807317
weathered [2J 7954 10 21 work (69] 7916 13 791712
wedding [1) 791616 23 7918 18 20 7922 5
wedged [1) 793519 79233, 792422 792713
Wednesday 13J 8086 10 14 792813,23 7929 1 2 3
22 7931 6 7932 24, 7933 18
weed [1) 802710 7934 23, 79371,2 7 8
week [5] 79302,14 796524 79406 11,79423 4 5
80042 808625 794314 22 24 79455,25
weekend [2J 808521 80864 79466 18 21 7950 8,10,
weeks [B) 7930 14 794017, 15 795215 21 23 7956 7
79414 9, 796618, 79714 79589 22 7959 25 7961 1
8004 1 807610 14 20,7969 1 797221
welcome [lJ 8090 17 79748,10 11,79898
well-deSigned [lJ 803119 799015 799116 799321,
Wells [lJ 8077 21 7994 21,801017 8023 25,
weren t [4] 79325 79584 8025 11 8025 2 4 8055 25
7963 2 8073 9 8062 24, 8064 21 8075 10
west [1] 795525 24 8086 23
wet [1] 7941 16 worked [21] 791723,
Wheelwnght [B]8072 18 22 792424 25,792610
25,80738 10, 12,80856,8 7929 14, 79318,7933 25,
whereas [2]804219 8074 2 79461 794721 7949 14
Whereby [1]8034 20 795221 796115 7962.22
wherever [2J 79373 7964 23 798014,15,
whrte [1 J 7935 1 7984 10 798525 7989 8
whoever [1]7929 22 7990 2 80109
WIde [1] 795225 working [17] 79239 79375
widen [2J 7947 1 7953 3 7940 24 25, 7944 7 7956 6,
WIfe [2] 791710 79188 796524, 797221 7974 12,
WIldlife [2J 7939 14 80122 8020 22 802621, 8028 17,
William [2BJ 791923 7920 7, 80459 8069 20 0070 1,
9 79228 792717 793619 807423 25
793718 794315 795510 works [4J 80336 003515
79574 5 796720 797315 8064 21 8069 9
79817 799918,80075 11, world [7J 791721 792710
14,21,80252 80335 793025 79312, 19 7962 15
8044 12 23 80455,23 79731
80561 8073 1, 17 worry [2J 79757, 8041 7
wllflng [1]8088 1 worse [1]8038 3
winter [4J 794121, 7944 8 worst [BJ 8000 18, 8058 14
7964 25 7967 6 23, 24 8059 5
wintertIme [5] 7944 7 11 13 worst-of-the-worst [1]
18 79456 8058 19
WIpe [lJ 79453 wouldn t [4] 79405 796814
Wiping [2] 7935 16 16 8081 13
wire [1] 792023 wrapped [1] 7922 5
Wrtness [2J 7915 19, 808517 wrrte [7J 794520 797310,
wrtness [42] 79157 10 8041 17 8072 6 00736,
79165 20 794312 7971 22 80745 7



I !

I I
I

wntes [2] 7979 13, 7989 16
wrrtten [8] 7970 18 7971 1
7984 21,8001 17,802721,
8063 10 8072 17, 8077 22
wrong [9] 7973 21 7982 25
7983 22 23 803514 80734
8077 2 8085 18 19
wrote [1] 7981 3

-y-
yard [1] 7940 1
Yeah [2]7962 18 808915
year [49] 7918 7, 7930 1,
794211, 79457, 794720,22,
7948 5 7, 10, 11, 15 7950 10
7956 23 7957 1 7958 3
79596 7961 17 18, 19
7991 2 5 8001 17 8008 9
8011 20 25 80195 9
8020 5 8045 18, 8061 22,
80664 13 25 8067 3,
11,12 B069 8,10,807315
17,8083 3 8089 9,10
years [26] 79169, 10, 79177,
18 7935 17 79421, 7946 15
17 794723 7948 19, 20 21,
7952 12 22 7961 15
8045 12, 8055 1, 8059 12
8061 23 8066 5, 8067 13
80701 8072 21,80732 21,
807719
yellow [3] 7948 10 7953 17
806519
yesterday [5J 7923 13
7925 1, 7938 14, 7949 5
80112
Yorl< (2] 8072 13, 25
Yost [10] 7924 13,20 22
7925 6 8 7929 20 7966 6 9
12 79929
You'd [1] 7938 17
you'd [10] 79475 79534
7955 18 7976 8 7980 18
7999 2 8037 14, 8061 10,
8066 12, 8081 16
You II [4] 7938 4, 7971 23
7977 4, 8023 19
you II [12]7956 14, 799525,
8006 2 801721,802320
802414 8052.22 8086 25,
80876 9 10 8090 16
You'ye [2] 7972 9, 8004 4
you ye [26] 79165, 7928 16 '
7939 8, 7943 14, 7949 1,
7968 5, 7980 22, 7998 1
8036 19 23 8039 18, 8040 1,
804515 8046 1, 80479, 10
8050 1, 805923 8060 11
8062 6, 8066 16, 17, 8067 1,
807025 807913,8083 25
young [2]7916 15, 80554
yours (1].8Q08 14
yourself [7] 79167, 7930 10
797021 799324 7994 13
8012 16, 8075 17

-z-
zero [1]8064 10
zone [14] 79452 B04{) 24
25, 8041 4 8044 13 804723,

STATE TRIAL TRANSCRIPT
805719 20 21, 805924
B060 3
zones [3]80411, 2 805524
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TRANSCRIPT OF PROCEEOIHCS (HEARING)

TRIAl. BY JURY
BEFORE THE fJJNORABLE BRIAN C SH:JRTELL

Superlor Court Judqe

APPEAWlCES
FOR TIlE PlAINTIFF

ALLEN FIELD
Stoll Stoll Beme & LoI:tlng
209 Southwest Dak Stre"t
Port land Oregon 97204
SllJ/2Z7 1600
TIHCTHY J PETLt1EIl:JS
Birch Horton Blttn0r & Cherat
1127 est Seventh Avenue
h1chorage Alaska 99501
907/276 1550
5.'HUEL J FORTI ER
FortIer & Hlk~o

2550 Denalf Street Suite 604
h1chorage Alaska 995llJ
907/277 4222

Vol 1 3
(1) PRO C E E 0 I N G S
(2) THE CLERK. Please nse thiS court now resumes Its
(3) session Please be seated
(4) MR DIAMOND Now the moment we ve been waltlng for
(5) THE COURT We re on the record
(6) MR DIAMOND What I thought I would do I was gOing
(7) to introduce some Dorchester exhibits we have some that are
(8) disputed Mr Petumenos IS gOing to Introduce some cross
(g) Dorchester exhibIts some of those are disputed We then have

(10) some exhibits that Mr Clough needs to get Into eVidence and
(11) then Mr Oppenheimer and then I have one which I am Ms
Smith s
(12) surrogate and then we can talk about witnesses If we haven t
(13) reached-
(14) THE COURT That S a long agenda counsel My mind s
(15) already shut off
(16) MR DIAMOND All nght The Dorchester exhibits
(17) which we seek to Introduce as to which there are no obJectlons
(18) are DX13174A the Windy Bay Video which we Will submit
WIthout
(113) any sound and DX10461A Mr Dorchester S summary of 011

spill
(20) damage by Plaintiff And those are the only two as to which
(21) there are no obJectlons
(22) (Exhibits 13174A 10461 A offered)
(23) THE COURT All nght they re admitted
(24) (Exhibits 13174A 10461Arecelved)
(25) MR DIAMOND We previously talked about Mr

Vol 1 2
III tOR I1iE Ou-E~

Ci'AllLES P 01_
IZI H RANOAll OPPE~dHrR

o He I veny & Ny",s
(3) 400 South Hope Street

los Angeles CalHomla 90071 2699
141 213/669 6000
lSI J()iH F CW•.Gi III

Clou;h & Associates
16) 431 H Franklfn St 1202

Juneau Alas~a 99601
(7) 907/506 5777
(a) Re:>Orte<l by

i I
~I

u

191

(10)

III I

JOY S BRAUER RPR
Re<,llstered ProfessIonal Re:>Orter
Ht cr.! ght Sun Court Re:>Orters
2550 Dena 11 Street Sulte 1505
h1chorage Alaska 99503
907/256 7100

Vol 1-4
(1) Dorchester s Income chart the long senes of bar graphs and I
(2) have-
(3) MR PETUMENOS I ve got them here _
(4) MR DIAMOND Put them on the screen as well
(5) THE COURT Okay
(6) MR DIAMOND Joel do I have the 
(7) MR GROSS You have
(8) MR PETUMENOS Judge I don t-
(9) THE COURT I ve got them and I ve looked at them

(10) MR DIAMOND It s Mr Petumenos ob/ectlon so III
(11) let him speak
(12) MR PETUMENOS Judge thiS IS the one that you
(13) rndlcated you would allow to be shown to the JUry but you were
(14) not ruhng whether they would actually go In In the form of an
(15) admitted exhibit I think I made my concerns about thiS
(16) exhibit known I thrnk that havrng argued fUlly my reasons
(17) for not wantlng to admit It I m renewing the same ob/ectlons
(18) With respect to gOing to the fUry In the form of real eVidence
(113) given the fact that It IS Mr Dorchester Stheory about
(20) Dr Mundy s theory I think It " been cro66-examlned The
(21) JUry has It I beheve that Mr Dorchester Smethodology was
(22) baSically terms of concept the same as Mr Mundy s If he
(23) wants to opine on what he thrnks Mr Mundy s - what was wrong
(24) With Mr Mundy s opinion that s fine but I don t think-I
(25) think thiS IS In the category of the other exhibits which

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 1 to Page 4
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Vol 1 5
(1) you ve excluded from the JUry as Illustrattve usable In final
(2) aVaJlable for the JUry to look at but not of the nature more
(3) than an Illustrative exhibit that rt should go to the JUry as
(4) a - as for example the damage calculations that the witness
(5) himself made about which I have not made an objection So I m
(6) asking the Court to exclude rt on that basIs
[7J THE COURT Thank you
(8) MR DIAMOND Your Honor this IS the only document
(9) which quanttfJes each corporation s pre-spllliand/real

(10) estate-based Income In years 84 through 88 That appears
(11) nowhere else on the record It s not In the record other than
(12) In these exhlbrts
(13) THE COURT Wart a minute It s In the testimony
(14) Isntrt?
(15) MR DIAMOND No he has not given the figures the
(16) Income figures for - and did not for hlstoncal -
(17) THE COURT You mean the actual total pre spill
(18) revenues $42375 that figure
(19) MR DIAMOND Thlslsdatathathelssubmrttlng he
(20) authentIcated that data In his figure ThiS whole notion IS
(21) pivotal to our presentation of the case pivotal to the way we
(22) present rt because to the extent that Dr Mundy or anybody else
(23) uses a revenue esttmate an annual revenue estimate either as a
(24) measure of loss of use or as a way of back proJecttng fair
(25) market value We believe the law requires that that Income

Vol 1 6
(1) stream be based on some real wortd as to In fact be a reallsttc
(2) fIgure and not simply a hypothetical made up one and the
(3) reason for thiS analysIs was to Illustrate not only the actuals
(4) but to compare the actuals against what the Plaintiffs
(5) proJect1ons are based on to Illustrate the fact that there s
(8) simply no - no companson between what was really earned In
[7J pre-spill years and what IS forecast to be earned upon which
(8) the damages are based That s the reason we want these and
(9) that S the reason we think they re admissIble

(10) THE COURT Yes thank you
(11) MR PETUMENOS Judge I think Mr Diamond s made my
(12) POint for me Mr Dorchester did the same thing It s a
(13) questton of one of argument Mr Dorchester conceded that hiS
(14) figures for the Income stream are also hypothetical and the
(15) fact that there are some matenal on here they ve chosen not to
(16) put In any other exhlbrt but one In which IS a hybnd and
(17) contains other matenal which oug~t not to go to the JUry It
(18) seems to me thiS Is the expert Sargument
(19) It IS not the sort of real eVidence or the opinion that he
(20) formed It s hiS cnttque It s hiS argument about why he
(21) doesn t like the other expert 5 opinion and It IS exactly the
(22) kind of Informatton that I think you have been telling us In
(23) other - WIth respect to other experts the fury has seen It
(24) It s not gOing In for the Jury to use It In final I think
(25) that s the category It should property be In

Vol 1 7
(1) THE COURT I m JUst gOing to ask you a question about
(2) thiS Mr Diamond
(3) First he testtfled about each one of the diagrams and the
(4) JUry saw the diagrams while he was testtfylng So the figure
(5) Itself although he may not have repeated the figure they saw
(6) the figure that he was saYing was actual total pre spill
(7) revenue right?
(8) MR DIAMOND I don t know that I showed them all
(9) Simply to save time I asked him whether he prepared them for

(10) each and I believe I authenticated on the record that In fact
(11) those were hiS analySIS for each of the corporations but I
(12) don t think these were published to the JUry
(13) THE COURT Now Mr Petumenos did you cross examine
(14) on the parttculars of thiS exhibit these exhibits?
(15) MR PETUMENOS I can t honestly remember
(16) THE COURT I don t remember erther
(17) MR PETUMENOS Butldorememberthatallofthem
(18) were published to the JUry at least bnefly and I think
(19) they re available to both Sides to argue If Mr Diamond wants
(20) to emphaSIze what It was that was - that was reflected In
(21) those pre spill years and so forth he s free to argue It but
(22) I don t think It would be at counsel s disadvantage to follow
(23) that rule
(24) THE COURT Not disadvantaged as long as you can t say
(25) walt a minute nobody said that It s not In eVidence nght?

Vol 1 8
(1) MR PETUMENOS Right I m not planning on dOing that
(2) THECOURT Well these exhlbrts are lUst the class of
(3) exhibits that I don t allow Into the JUry room unl~ there s 
(4) some unfairness about It To me these figures are In the
(5) record
(6) MR DIAMOND Your Honor can 1- can I submit
[7J Instead of them - Simply so we have It as a matter of
(8) record - 1don t think It s a matter of dIspute what the
(9) actual numbers are for the pre spill years 50 that at least

(10) that data-
(11) THE COURT As a fact established by the record
(12) MR DIAMOND Yes he indicated he determined that
(13) from review of each corporation s finanCial statements and that
(14) they were summanzed on these charts We would Simply 11ft the
(15) numbers from the charts and submit them as a separate exhIbit
(16) so that that information Will be before the JUry
(17) THE COURT In what sense so that some sort of
(18) exhlblt-
(19) MR DIAMOND Justa table
(20) THE COURT Counsel
(21) MR PETUMENOS I Just don t understand why It can t

(22) be argued
(23) THE COU RT I believe that these are In the record
(24) counsel I mean you can -
(25) MR DIAMOND These are-
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Vol 1 9
(1) THE COURT I think that they are and the reason IS
(2) because he vouched for these - for these - and I don t know
(3) whether you hit every one of them That s the only - that s
(4) the only caveat I d hold out on thiS one
(5) To me an eXhibit that talks about Tatitlek Corporation and
(6) says actual total pre spill revenues $42375 that the Witness
f7) has pOinted to means that that fact according to that witness
(8) IS In the record
(9) MR DIAMOND I think I would take Issue With that

(10) Unless the number appears on the record In terms of testimony
(11) or unless there IS an exhibit that has been admitted I don t
(12) know that that fact has been proven
(13) THE COURT And I suppose If I were In your posrtron
(14) I d take Issue with It too but the fact IS that you could
(15) easily have had him repeat these figures or had him POint to
(16) them and then I wouldn t have the problem I have now which IS
(17) letting In argumentative exhibit Into the JUry room simply
(18) because you haven t done that
(19) MR DIAMOND In my defense when I sent over this
(20) list of exhibits to counsel I indicated that I assumed these
(21) were simply - that whatever objections they had were
(22) objections to form that we could take care of It and was
(23) releaSing Mr Dorchester who Snow returned home I mean I
(24) would Simply call him and say Are these the numbers and we
(25) could get the numbers In I did not note that the problem was

Vol 1-10
(1) In the numbers
(2) THE COURT You know one thing I have to know Is
(3) there a dispute about these numbers? Is there?
(4) MR PETUMENOS A dispute about what the pre spllI
(5) THECOURT Letsjustsay glveyouTatJtJekon
(6) Exhibit DX13091A there Sa figure for actual total pre spill
f7) revenues 42375 Do you dispute that that was the actual
(8) total pre spill revenues?
(9) MR PETUMENOS No not partiCUlarly that S not part

(10) of my frnal argument I m not coming to court saYing rt s more
(11) than that We have different theories of the case No It s
(12) not
(13) THE COURT The question IS whether It Saccurate
(14) MR PETUMENOS I don t know 11 It Saccurate It s
(15) not an Issue for us the pre spill revenues Our theory IS not
(16) obViously based on that We re trymg two different cases here
(17) somewhat so my concern IS With the matenal past the Exxon
(18) Valdez 011 spill hne and the charactenzatlon of Mundy s work
(19) but I don t understand what Mr Diamond Sproblem IS
(20) The witness has vouched for and testified to the eXhibit
(21) and he can - under the Court S rulmg smce the JUry s
(22) already seen It he can display the whole thmg and argue from
(23) it ThiS IS what Mr Dorchester said and so I have nQ Idea
(24) what - what the prejudice Exxon s suffering here IS
(25) MR DIAMOND I do have the transcript and I believe

Vol 1 11
(1) thiS confirms my recollectJon It s page 7344
(2) MR PETUMENOS Could I see It?

(3) Right That s what I remember too
(4) MR DIAMOND I dldn t put them up
(5) MR PETUMENOS You put them up briefly but he dldn t
(6) testIfy to them
(7) THE COURT 1m Just not sure he put all of them up
(8) That Sthe only question I have
(9) MR PETUMENOS But Judge I m not contendmg that

(10) the witness would have not testified to those numbers or that
(11) he s not free to argue all of them In detail If I had
(12) reqUired that he lay the foundation for each exhlbrt I would
(13) have been reqUired to do It rrght then I dldn t do It and I
(14) dldn t do It on purpose because I understand what the Witness
(15) has done He s done an InvestIgatlon Into the pre-spill
(16) revenues and put them on a chart and counsel s free to argue
(17) that
(18) THE COURT Here s what you can do counsel I m not
(19) gOing to let these In
(20) You can take these charts you can use them m final
(21) argument You can POint to the figure and you can say that
(22) these - these figures were testJfled to by the WItness
(23) himself You can repeat the figures and you can say to them
(24) Since these are Illustrative eXhibits they Will not be In the
(25) JUry room With you when you deliberate but as to these

Vol 1 12
(1) figures there Sno contrary eVidence In the record
(2) MR DIAMOND Your Honor I had understood the only
(3) problem With thiS was that It was argumematlve In that It

(4) contrasted hlstorrcal revenues With the future revenues Can I
(5) Simply submit these? I Will cut off everything beyond -
(6) THE COURT You can submit anythmg you want, counsel
f7) but I m ruling on thiS particular eXhibit and the answer IS
(8) thiS eXhibit IS not gOing to go In If you want to make up
(9) another eXhibit you re welcome to do that and I may very well

(10) admit rt I don t know what I m gOing to do III have to see
(11) It
(12) But these eXhlbrts just for the clerk are DX13091 A
(13) 13095B 1 13095B 2 140471 140472 14045 1 140452
10461A
(14) 13095C 1 13095C 2 14046B 2 14046B 1 Those are all the
(15) diagrams that the witness testified to that I am not allOWing
(16) In because they appear to me to be argumentative exhibits and
(17) because the eVidence In them IS already In the record
(18) MR DIAMOND The next dispute which has been
(19) slmmenng for some time since Dr Mundy s cross-examination
(20) was the portion of Dr Mundy s report concernmg hiS interviews
(21) With government and conservation organizations and the
(22) conclUSions he reached We submitted as 14058 the cover
page
(23) and pages III - Roman "' 25 and -26 Mr Petumenos would
(24) like larger portions of the report In the record and we think
(25) what we ve excerpted 15 all that should come In I Will show
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Vol 1 13
(1) you where thiS comes from
(2) MR PETUMENOS Imtheonemaklngthe106
(3) objections Can I tell the Court which portions 1want In?

(4) MR DIAMOND Yeah I m lUst gOing to hand him the
(5) entire report and the pages
(6) MR PETUMENOS Thls-ldontknowt1theCourts
(7) ready yet but thiS page reflects the work that Dr Mundy did
(8) on the effect of the all spill on marketabilIty Page III 25
(9) do you have - I don t know If you have - I have the section

(10) I wanted to add-
(11) THE COURT Yeah I have It It Sopen to that
(12) MR PETUMENOS "'-25 IS that beginning of that
(13) section on marketabilIty This IS an Issue by the way which
(14) IS faCIng both Sides and I can t gIve you the pages nght now
(15) but there was a cross-examination exhibit on Mr Dorchester
(16) which was very SImilar In which I took some information
(17) favorable to the Plalnttffs In their report one page and
(18) Mr Oppenheimer has reserved because he wants to put In
(19) matenal under 106 that he thinks ought to be Included
(20) The problem I have WIth the one page reference IS that If
(21) you look at Page 111-25 111-26 "' 27 a graph all the way
(22) through to 111-29 that IS all of Or Mundy s analySIS
(23) reflecting hiS conclUSion about the effect of the all spill on
(24) marketabilIty
(25) This cross-examination takes one factor where he found In

Vol 1 14
(1) fairness that there were certain things that the Defendants
(2) want to emphaSize but in order to understand hiS opinion you
(3) have to have the entire section on why he came up WIth the
(4) opinion he did or It s unfair particularly If It s gOing Into
(5) the JUry as a Single exhIbit
(6) My solution IS that the exhibit doesn t go In because It s
(7) a report and It s unfaIr to take a Single page out of It or
(8) that the entire section come In And I m WIlling to abide by
(9) the Court s ruling on thiS WIth respect to my - my exhibit on

(10) Mr Dorchester as well as Mr - maybe It s Mr MacSwaln I
(11) can t remember now but as well as Mr Diamond s Issue here
(12) THE COURT Let me understand your positIOn As far
(13) as you re concerned thiS exhibit the one page of the
(14) appraisal of Chenega Corporation lands shouldn t come In and
(15) neither should the report
(16) MR PETUMENOS Eltherthator t1theCourtrules
(17) that the exhibit should -the page should come In under 106
(18) the entire section on effect of marketabilIty needs to come
(19) In

(20) I think the Simplest thing IS leave It out and leave It In

(21) the record the way It IS and allow counsel to argue It They
(22) can refer to the page I can then argue back ThiS IS part of
(23) the story or something like that They ve taken one page out
(24) of the report and both Sides are on equal footing but I elth;'r
(25) have an objection to the exhibit because It s taken out of

Vol 1 15
(1) context and It IS not a fair representation of the report or I
(2) have a 105 objection reqUlrrng me to move Into eVidence the
(3) complete document and I m not saYing the whole report but
(4) that portion of the analySIS that leads to the conclUSion upon
(5) which thiS particular one page was based
(6) THE COURT I understand
(7) MR DIAMOND The one thing Mr Stoll S Videotape In

(8) the litigation over admisSibilIty has taught us IS statements
(9) of experts obtained by a party do constitute admiSSions under

(10) 801 (d)(2)(C)
(11) THE COURT Some of us It s taught some of us that
(12) counsel
(13) MR DIAMOND And I had to learn the hard way But
(14) thiS IS admissible as a statement of a party
(15) The only thing that we have talked about with respect to
(16) thiS document IS who are the likely buyers for these large
(17) parcels and that s - that s who s Identified In the bottom of
(18) Page III 25 and what Dr Mundy concedes he was told by them
In
(19) hIS interviews of them And that s carrred over Into the top
(20) of III 26
(21) The balance of thiS gets Into lender interviews WIth
(22) respect to lending on property which was not the subject of
(23) the testimony 27 deals with Pat Carlson the Kodiak Island
(24) assessor and analySIS that he s made It has nothing to do
(25) with the POint for which thiS was offered 111-29 talks about

Vol 1 -16
(1) the Ellamar subdiVISion and Thumb Bay lodge
(2) The only part of thIS that we have talked about Is
(3) summarrzed on the top of 111-26 and that Is what.lo.the
(4) mentality of government purchasers of large blocks of remote
(5) land and thiS document constrtutes an admiSSion that tlley buy
(6) for the long term and not the short-term that they are not
(7) particularly motivated by the presence or absence of 011 and
(8) that few If any lands are actually being acquired due to
(9) finanCIal constraints

(10) THE COURT What does the record show when you
(11) questioned him? What did he say In response to these
(12) partlcular-
(13) MR DIAMOND III have to refer to Mr Oppenheimer
(14) because he cross-examined Dr Mundy I offered these In

(15) connection WIth Dr Dorchester because Dorchester said that
(16) These are my views and 1believe Dr Mundy shares tllem and
(17) here s the portion of Dr Mundy s report whIch confirms my
(18) views
(19) MR OPPENHEIMER Your Honor I am - we ve all
(20) leamed lessons In the course of this trtal mine Is not to
(21) quote from the record and I m caught a little off guard but
(22) believe It or not I do have that
(23) THE COURT If I caught you by surprise It means I
(24) did the rrght thing
(25) MR OPPENHEIMER You did the right thing
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Vol 1 17
(1) I do In fact carry around a tabbed copy III take a look
(2) at It and go on to another tOpiC and see exactly what we
(3) crossed him on I do have a correction but I ve learned the
(4) posSibility IS 50-SO I II get It rrght
(5) THE COURT That s fine So what IS the next
(6) questlon?
(7) MR DIAMOND Whydontwegotalkaboutthe
(8) admissibility of the report - no that wasn t hiS report that
(9) was Dorchester s report

(10) You Will remember that there was a line of
(11) cross examination of Mr Dorchester InvolVing whether he had
(12) adequately disclosed pursuant to USPAP and GUide Note 8
and
(13) some committee report the eXistence of a hazardous substance
(14) on the Plaintiffs property and whether In fact hiS appraisal
(15) report was not deficient In that regard because It did not
(16) state that there was 011 on the Plaintiffs property or
(17) hazardous substance on Plaintiffs property
(18) Mr Petumenos dunng the course of hiS cross-examination
(19) you remember In the presence of the JUry offered USPAP
GUide
(20) Note 8 and the Appraisal Institute committee reports dealing
(21) With those subjects and left me In a POSition of haVing to
(22) object In the presence of the JUry Not at all unrelated to
(23) that dunng my course of the redirect of Mr Dorchester I
(24) offered the entirety of the report Into eVidence because I
(25) think he raised the Inference that the report was misleading

Vol 1 18
(1) and not informative and I think he registered an objection to
(2) that offer but we are offering the report If the report
(3) comes In we have no objection to the introduCtIon of GUide
(4) Note 8 and the Appraisal Institute committee report and
(5) whatever else Mr Petumenos would like to offer on the
(6) subject
(7) But we think an Inference has been raised the JUry IS
(8) now - should be afforded an opportumty to read the report If
(9) they choose to to see whether In fact full disclosure was not

(10) In fact made
(11) THE COURT And of course If that report comes In the
(12) whole Mundy report comes In too rrght?
(13) MR DIAMOND I don t see any parallel situation I
(14) don t know that we cross-examined Dr Mundy In a way that
(15) suggested hiS report was not In conformance With USPAP
(16) MR PETUMENOS Counsel s offer IS overbroad You
(17) have to have more famlilan!y With the report than you probably
(18) do but obViously thiS report IS seven volumes or 14 volumes
(19) and the first volume which contains a lot of the narrative has
(20) lots more Information In It than what IS descnbed
(21) There are two sections of the report both In the
(22) assumptions category one In which Mr Dorchester states that
(23) OlliS excluded from - as a hazardous substance un_der CERCLA
(24) and then hiS August 9th report a few weeks ago In which he
(25) pOints out that oops It IS a hazardous substance under state

Vol 1 19
(1) law and It s In the assumptions section of the report and that
(2) was the area that I went after Mr Dorchester on In my
(3) cross examlnatlon
(4) ThiS document of course contains Mr Neff and Mr
(5) Gilfillan s quotes and what he thinks about 011 and how much of
(6) It s on the beaches and what Mr MacSwaln s fnends tell him
(7) and sales comps and all sorts of things that are totally
(8) unrelated to the Issue that was being crossed on
(9) If Mr Diamond - baSically nght now I believe that the

(10) offer IS -If he s offerrng the whole report you should
(11) you should sustain an objection to It If he Wishes to offer
(12) the assumptions section relating to the hazardous substance
(13) Issue which IS where that information IS In the report then I
(14) would move Into eVidence GUide Note 8 the USPAP and the
the
(15) direction from the Appraisal Institute on hazardous wastes and
(16) we would all be fairly crossed but the entire report Isn t a
(17) proper offer
(18) MR DIAMOND Ilisubmitonthat
(19) THE COURT I m not gOing to deCIde that until I
(20) deCIde the first question
(21) MR DIAMOND The first question being?
(22) THE COURT Being the page of the Mundy report or the
(23) seCtIon of the Mundy report orthe entire Mundy report
(24) MR OPPENHEIMER We have that portion oftranscnpt
(25) Your Honor ThiS - Tim why don t you thiS IS what I II show

Vol 1 20
(1) the JUdge starting from about line 21 there and stops there
(2) Assuming that Mr Petumenos has no objection Your Honor
(3) I II show you the cross from Mr Mundy ~aJlystarted to
(4) be a little bit confUSing about thiS
(5) ThiS IS actually the different exhibit It s the same two
(6) pages we re talking about here but there were a senes of
(7) reports done for different clients It s Identical wording
(8) MR PETUMENOS Counsel s nght about that
(9) MR OPPENHEIMER Your Honor It begins lUst about

(10) line 22 on page 297 and goes to the next page
(11) THE COURT What was the hIghlighted portlOil counsel
(12) do you remember?
(13) MR OPPENHEIMER Apparently not manifest In the
(14) transcript Your Honor We were diSCUSSing natural lands and
(15) the POint was that the Single most prominent purchaser was
(16) had the attitude depicted In those conclUSions about all which
(17) IS to say that they bought for the long term and were not as
(18) concerned about Oiling as had been indicated We got Into the
(19) speCIfiC conclUSions because there was - I would charactenze
(20) It as some eqUivocation pnorto that POint - on the part of
(21) the witness
(22) There IS a separate section of the questlomng It then
(23) changes subjects as I recall
(24) THE COURT Looks like It does The piece lIts-
(25) pertinent to thiS page IS now some of the government people
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Vol 1 21
(1) that you spoke with said they might expect a pnce adjustment
(2) adjustment and others said they wouldn t nght?
(3) MR OPPENHEIMER Right And he has I believe four
(~) conclusions and that was - that was one of them and the other
(5) was - yeah It s nght here - I don t have the transCrIpt In

(6) front of me now Your Honor but I believe the other was that
(7) he would acquire the natural resource lands even If all - With
(8) what we had on the - on the Elmo at the tlme-
(9) THE COURT Yeah their feelings were that oIling

(10) would be a temporal thing relatively short term In relation to
(11) the long term ownership patterns that they have
(12) MR OPPENHEIMER Sounds like It Your Honor and this
(13) IS what was on the EImo at the time This was the Page
(1~) III 26 It was this portion that was blown up
(15) THE COURT Okay I got you
(16) Now you re moving - Mr Diamond I guess you re the
(17) person arguing this POint This IS - we re talking about the
(18) Mundy teStImony and the-
(19) MR DIAMOND The Mundy teStImony and the-
(20) THE COURT Yes You re arguing thiS one page should
(21) be admitted because It essentially IS Illustrative of or It

(22) shows - It focuses on that cross-examination and shows WIth
(23) more clanty rfthey re consldenng both the record and the
(2~) page what the cross-examination was all about nght?
(25) MR DIAMOND Independently of the cross-examination

Vol 1 22
(1) I think I m entltfed to offer that page as an admiSSion W1th
(2) respect to how - how governmental organrzatlOns view these
(3) properties and what they re likely to do Even had there been
(~) no cross-examination on that subject I think thiS comes In as
(5) an admiSSion
(6) THE COURT Oh I see But Since It came In once why
(7) should It come In twice?
(8) MR DIAMOND Because I think It came In - comes In

(9) better In the -In the words 01 the party himself than
(10) dunng the course of cross-examination
(11) THE COU RT Who was speaking?
(12) MR DIAMOND Mr - Dr Mundy
(13) THE COURT And It s hiS words nght?
(1~) MR DIAMOND You talking about the
(15) cross-examination?
(16) THE COURT The report IS Dr Mundy s report?
(17) MR DIAMOND Correct those are hiS words He IS a
(18) party for these purposes l-

(19) THE COURT If It Is an admiSSion and he s spoken of
(20) It on the record lsn t that In the party swords?
(21) MR DIAMOND I guess It s a difference between
(22) testimony In response to cross-examination and the party sown
(23) document
(2~) THE COURT I got you
(25) MR DIAMOND I would think the party s own document

Vol 1 23
(1) IS more convincing than cross exarmnatlon
(2) MR OPPENHEIMER I think Your Honor also hit the nail
(3) on the head In the first pOint If you look at the cross that
(4) we have there In the context of that moment of
(5) cross examination on the record I focused on I think two of
(6) the four maybe lust even one of the four but In context they
(7) were all being examined he adopted It of course as part of hiS
(8) report I think It does make the cross-examination clearer
(9) THE COURT I understand your POint And counsel I d

(10) have taken the same POSition If I were you It s JUst that I m
(11) not So here s my ruling on thiS Issue
(12) I have a number of chOices that I could make here each one
(13) 01 them probably lead me down some path that would not make
me
(14) happy when I got to the end of the path so I m gOing to go
(15) W1th thiS one and probably - and I m gOing to try to be
(16) consistent on any other Issue that anses that s slmrlarto
(17) thiS
(18) First as to Exhibit DX14058 yes It IS a clear statement
(19) of what Mr Mundy said but he was cross-examined on It and
(20) there s also a clear statement of those things that are - that
(21) were highlighted In the - In the - In the portion that he was
(22) referred to It s - I don t see really a slgnrfJcant
(23) difference between them To the extent that he test1fied about
(2~) It hiS words are In black and white and you can refer to them
(25) In argument

Vol 1 24
(1) So frankly I see no qualitative difference between the two
(2) types of record The one difference I do see that would be
(3) helpful to you of course would be that there s QQI3 big
(~) black-and white page easy to read fast to read that the JUry
(5) could then look at and perhaps give undue emphaSiS when you
(6) conSider how big thiS record IS
(7) So I Will not admit the one page
(8) Second do I admit the whole section? I don t want to
(9) admit the whole section and I don t think Mr Petumenos has

(10) shown me a reason why I should because there IS a lot of
(11) unrelated matenal there and why should I cause them now to
(12) diffuse their focus and not focus on the very questions that
(13) were asked thiS witness because presumably they re the most
(14) Important things In the defense anyway
(15) Finally do I admit the whole report? If I admit thiS
(16) report I have to admit that report don t I? So I have two

(17) huge reports with all kinds of matenal In them that may very
(18) well be so totally confUSing to the people that one If we re
(19) lucky they don t read It and two rf they do read It they
(20) may be misled So I WIll not admit the whole report
(21) All nght so none of It comes In except what was
(22) questioned
(23) Do I need to explain the next go-round when I get to the
(2~) next report?
(25) MR DIAMOND No but I have a feelmg you re not
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(1) gOing to split the baby on thiS one
(2) THECOURT I m gOing to try not to counsel but I II
(3) admit to you that this IS a huge record and that there may be
(4) some inconsistenCIes here so If there are you have to pOint
(5) them out to me because I II try tEl correct them
(6) MR PETUMEN0 S I m not aware of any inCOnsistencies
[7) I don t think any reports have come In at this POint
(8) MR DIAMOND Mr Petumenos and I have-
(9) THE COU RT That was my Impression and I suppose

(10) after about 13 days of deliberation thiS JUry may very well
(11) say Could we see the two appraisals and then I II deal with
(12) It at that POint
(13) MR PETUMENOS Hopefully consistently
(14) MR DIAMOND Normally we would handle thiS a little
(15) bit differently but If I could lUst make my objections to the
(16) admiSSion of GUide Note 8 the gUIde note that the report
(17) ostensibly does not report to USPAP and the finanCIal report
(18) of the Task Force that will complete the CIrcle on thiS
(19) Issue Those are exhibits 8299 for GUide Note 8 8300 USPAP
(20) and 8310 the final report Those are all PX exhibits
(21) MR PETUMENOS Is that what you want to cover now?
(22) THE COURT If you want to I don t want to let any
(23) of thiS In
(24) MR PETUMENOS Fine I Withdraw the offer
(25) MR DIAMOND The final Dorchester exhibit of whldl we

Vr:A 1-26
(1) have - for which we have controversy you II remember at the
(2) conclusion of Mr Dorchester Sdirect examination he - he
(3) gave hiS computations of damage assuming. Mundy S nine

percent
(4) lease rate Instead of hiS SIX percent and a more generous
(5) oiling assumption and then the comblnatlon of both and then

on
(6) the following morning we concluded hiS redirect he added
(7) another column which now escapes me but there were four

columns
(B) of new information yeah uSing - thank you uSing $950 an
(9) acre-

(10) THE COURT Right
(11) MR DIAMOND So he was playing With hiS numbers hiS
(12) basiC analySIS With Mundy S numbers We offer that Into 
(13) Into eVidence I think there IS a -III let Mr Petumenos
(14) speak ~

(15) MR PETUMENOS This Issue I thInk IS very seriOUS
(16) for us In that I was very uncomfortable With the exhibit as It
(17) was - as It was being constructed because we had of course no
(18) way to report on It ThiS was what the Court ruled an expert
(19) could do to rebut another expert
(20) The thing that Svery concerning about the exhibit -= and
(21) I m really not objecting to the admissibility IS the bottom
(22) line but I do have a dIfferent concern to raise to the Court
(23) SO we have the whole picture
(24) It invites a JUry compromise I think that s the purpose
(25) of the offer He s saYing If you take my methodology but you

Vr:A 1 27
(1) go ahead and give Dr Mundy s nine percent If you give th~

(2) too If you give thiS too you can give the PlamtJffo a
(3) million SIX Instead of 800 000 or a million two Instead of
(4) 400 000 Very dangerous stuff for a Plaintiff under the
(5) CIrcumstances
(6) And what we have done for the rebuttal case I can tell
[7) you IS we have done a Similar thing because we re concerned
(B) about It We have had Ms Vicki Adams who works for
(9) Dr Mundy has baSically done the same ksnds of caJculauons

(10) dOing the mirror taking some of Mr Dorchester s figures and
(11) applying them to Dr Mundy S methodology so the JUry can see
(12) how that comes out
(13) This was done at the direction of a lawyer and I don't want
(14) to object to thiS exhibit but I want - I think what ~ really
(15) Important IS that we get our exhibit In In rebuttal and I
(16) wanted to take that up now because If only that exhibit goes
(17) In WithOut rebuttal from the Plaintiffs It does Invite
(lB) compromise and IS very scary
(19) The JUry sat there and reproduced the chart In their
(20) notes So my objection - objecting to the exhibit Will get me
(21) nowhere they ve already got It And my only concern Is I m
(22) heanng nOises from the Defendants as they object to every
(23) Single rebuttal wrtness that we have I - and I mean every
(24) Single one that thiS rebuttal would be out of line for some
(25) reason that I have yet to undemand but I wanted to rwse

Vr:A 1-28
(1) With the Court that my concern With thiS exhibit ~ that it
(2) needs - there needs to be a correspondmg exhibit to come In
(3) from the Plalntlffs Side In rebuttal and~ we have-no
(4) problem
(5) MR DIAMOND My response to Mr Petumenos and my
(6) response on the record IS I don t see - I don t understand the
[7) Imkage here What we ve said IS we thmk thiS IS admiSSible
(B) If he IS - has a witness testify who does a Similar analySIS
(g) we would think that would be equally admiSSible

(10) THE COURT Okay Are you gOing to oblecttothat
(11) witness?
(12) MR DIAMOND We have some other problemswrth VlckJ
(13) Adams She s not a designated expert Counsel has
represented
(14) that she s being offered only for computational purposes
(15) THE COURT Yeah so-
(16) MR DIAMOND Ifthatsthecase-well whatweve
(17) said IS computational versus jUdgmental In thiS area Is not
(lB) necessanly an easy line to draw and we asked to see what
(lg) computations Will she be offerrng If they re computational
(20) we re not objecting to her coming In and dOing that If they
(21) Involve some analySiS or judgment we mayor we may not In
(22) which case they should have Dr Mundy come back and do It
(23) And I think Mr Petumenos has some problem With shOWing us
(24) those In advance and wants us to agree that we re not gOing to
(25) object to Vicki Adams Without knOWing what her testimony IS
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(1) gOing to be and we re not prepared to do that
(2) THE COURT I hear what you re saying
(3) Counsel do you want to respond to that or do you want me
(4) to tell you what I m gOing to do?
(5) MR PETUMENOS I want you to tell me what you re
(6) gOing to do Judge
(7) THE COURT What I m gOing to do IS I m not gOing to
(8) admit the exhibIt until I hear the testimony of Adams and If I
(9) don t hear the testimony of Adams then I II make the ruling

(10) and I m not gOing to tell you how III make the ruling because
(11) III have to evaluate It at that time
(12) But I II tell you one thing I suspect that the
(13) objections If they re made Will probably not succeed and If
(14) these calculations are made and there s an exhlbrt I either
(15) keep them -I either let them both In or I keep them both
(16) out
(17) MR PETUMENOS All nght Is that the last one for
(18) you? I have the cross exhlbrts for that wItness I d like to do
(19) next so we can dispatch Mr Dorchester
(20) MR PETUMENOS Sure If you wantto read In the
(21) documents I have no objection to and do the others later
(22) that s fine WIth me
(23) MR CLOUGH Thank you counsel You might recall
(24) Your Honor that at the end of Teal we started to read them In

(25) we had to attach the pages because a number of exhibits only

Vol 1 30
(1) had some pages of It Mr Petumenos saId he had no obJection
(2) I now have the ones the nght numbers for them I guess I ve
(3) been told I need to read them In for Teal
(4) MR PETUMENOS Theonlyquestlonlhaveforyou
(5) counsel IS that after consulting with my co-counsel there are
(6) objections to the summary charts of the Type I Type" and
(7) Type III If you exclude those as objected to those are
(8) the - those are the -
(9) MR CLOUGH You re thlnkmg of Dekln

(10) MR PETUMENOS Teal? When was that?
(11) MR CLOUGH Awhlleago
(12) DX2282A DX2293 DX5142 DX5156 DX5170 DX8066A
DX8069
(13) DXB072 DX8073 DXB075 DXB077 DX8425 DX14025
DX10645
(14) DX12987A DX13151A DX13152A DX13161A DX13156A and
DX14014A
(15) Addrtlonally Tim moved In as a cross exhibit he moved In

(16) DX23165 There Isn t such one we checked you Will take my
(17) representatIon you meant 13185 to which we had no objection
(16) coming In as a cross exhibit
(19) (Exhlbrts DX2282A DX2293 DX5142 DX5156 DX5170
DX8066A
(20) DX8069 DX8072 DX8073 DX8075 DX8077 DX8425 DX14025
(21) DX10645 DX12987A DX13151A DX13152A DX13161A
DX13156A and
(22) DX14014A offered)
(23) THE COURT All of those exhibits are admitted
(24) (Exhlbrts DX2282A DX2293 DX5142 DX5156 DX5170
DX8088A
(25) DX8069 DX8072 DX8073 DX8075 DX8077 DX8425 DX14025

Vol 1 31
(1) DX10645 DX12987A DX13151A DX13152A DX13161A

DX13156A and
(2) DX14014A received)
(3) MR CLOUGH I mIssed one DX14018A was the final
(4) one I was told
(5) (Exhibit DX14018A offered)
(6) THE COURT That s admitted also
(7) (Exhibit DX14018A received)
(8) MR CLOUGH And then I have the Hamson ones here
(9) I don t believe there s gOing to be a dispute Most of them

(10) are photos It s the highlighted ones
(11) MR CLOUGH For the Otto Hamson exhlbrts WIthout
(12) objectIon from counsel I believe DX2293 DX3938 DX39-
(13) actually 3944 was not used today I think It s prevIously In

(14) but It was not used today DX3958 DX5127 DX6339 DX6340
(15) DX6343 DX6349 DX6351 DX6352 DX6366 DX6367 DX6371
DX6376
(16) DX6377 DX6378 DX8285 DX8319A DX8368A DX8369A,
DX140592
(17) and DX14059 3
(18) (Exhlbrts DX2293 DX3938 DX3958 DX5127 DX6339 DX6340
(19) DX6343 DX6349 DX6351 DX6352 DX6366 DX6367 DX6371
DX6376
(20) DX6377 DX6378 DX8285 DX8319A DX8368A DX8369A
DX140592
(21) and DX14059 3 offered)
(22) THE COURT They are all admItted
(23) (Exhibit DX2293 DX3938 DX3958 DX5127 DX6339 DX6340
(24) DX6343 DX6349 DX6351 DX6352 DX6366 DX6367 DX6371
DX6376
(25) DX6377 DX6378 DX8285 DX8319A DX8368A DX8369A
DX140592

Vol 1 32
(1) and DX14059 3 received)
(2) MR PETUMENOS I wanted to move In on the cross
(3) exhibit the can of gunk
(4) THE COURT I ve already used It counsel I had my
(5) motor In my car - It s all used up
(6) MR PETUMENOS All nght Well we II leave Iton
(7) the record You can do that If you want
(8) THE COURT III try to clean It up
(9) MR PETUMENOS My exhlbrts on the Dorchester cross

(10) back to the Dorchester agam first of all are move Into
(11) eVIdence8t47
(12) MR DIAMOND No objection - no I do have an
(13) objection to that one Sorry Why don t you do the ones we
(14) have no obJeetton to?
(15) THE COURT Do you have any you know are not gOing to
(16) be objected to?
(17) MR PETUMENOS Ithlnkso Exhlblt83021sthe
(16) photograph of the Growler Island permit that I showed him and I
(19) want that exhibit In and I believe there s an objectIOn
(20) (ExhibIt 8302 offered)
(21) MR DIAMOND I think I did object I told you It s
(22) never been Identrfled other than by you
(23) MR PETUMENOS I believe that we showed hIm the-
(24) MR DIAMOND No objection Growler Island photograph
(25) THE COURT It s admitted
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(I) (Exhibit 8302 recslved)
(2) MR PETUMENOS The - I move In exhibits 9064 9006
(3) and 9067
(4) (Exhibit 9064 9066 9067 offered)
(5) MR DIAMOND No obJectlon Your Honor
(6) THE COURT They re all admitted
[T) (Exhibit 9064 9066 9067 received)
(8) MR PETUMENOS Now - no the objected ones I move
(9) In 8147 which IS my map of Alaska Which contalned-

(10) MR DIAMOND I have to help hIm along
(11) MR PETUMENOS I move Into eVidence DX15552 28
(12) DXl555226 and DX15552 24 those portions as used In the
(I 3) cross~xamlnatJon

(14) (Exhibits DXl5552 28 DX15552 26 and DX15552 24 offered)
(15) MR DIAMOND No objectlon to those and I should note
(16) that 26 IS already In eVidence
(17] THE COURT All right they re admitted
(18) (ExhibIts DX15552 28 DX15552 26 and DX1552 24 recslved)
(19) MR PETUMENOS Now mymap Exhlbrt81471sthe
(20) National Geographic map used In cross~xamlnatlon

(21) THE COURT Well?
(22) MR DIAMOND Well you remember that 10 the map
(23) wlth-
(24) THE COURT How could I torget counsel?
(25) MR DIAMOND It hangs In eyery dassroom and has some

Vol 1 34
(1) rather memorable things to say about Prince William Sound

We
(2) object on the grounds -
(3) THE COURT It has birdies on It doesn t Jt?
(4) MR DIAMOND What 10 that?
(5) THE COURT It has some birdIes on It
(6) MR DIAMOND Thatsthemapthatsaysthemost
(7] memorable thing that happened In Prince Wilham Sound IS the
(8) Exxon Valdez went aground
(9) THE COURT I won t admit It

(10) MR PETUMENOS Actually I thought you d already ruled
(11) onthls
(12) THE COURT I can t remember whether you moved It In
(13) or not but If I ruled on It you go back and I dldn t admit It
(14) I know that
(15) MR PETUMENOS That may be but you don t want to let
(16) me be heard eIther I bet
(17] THE COURT Counsel ot course I want to let you be
(115) heard If you want to be heard
(19) MR PETUMENOS I actually do want to be heard on that
(20) exhibIt I think the Issue IS whether or not Pnncs Wilham
(21) Sound IS known to the world to be as Exxon says It IS and that
(22) IS I think a fairly substantial Illustration of how the -
(23) how the area IS perceived and there IS no dispute about what
(24) It IS or the authentlCtty of It It 10 not offered for the
(25) truth of the matter I think that 10 what you did rule but as

9-02-94 VOLUME 1 XMAX(!l
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(1) eVidence of - how the area IS; perceived as relates; to the reaJ
(2) estate value
(3) THE COURT Okay You've been heard now
(4) MR PETUMENOS What was It Judge Moody usad to sav
(5) You have a nght to a heanng but not neces;sanly relief
(6) The other one IS Exhlbrt 8185 I beheve that th.s IS the
(7) blow-up of the comparable sales transactlons I understand
(8) that Mr Diamond has a - an objection because at what he
(g) contends IS the WItness wouldn t - wouldn't agree that It was

(10) a=rate I think he dIdn't want to look at It but he said
(11) I II take your word tor It that rt &a=rate so forth This
(12) was the comparables that I put up on the board here that
showed
(13) hiS Itmrted use transaCtIons the amount at money that was part
(14) at the transaCtIon and the amount of money that he valued It
(15) at And rt was - there were two columns and I was pOlntmg
(115) out the extent to whld'l he -
(17) THE COURT I velos;tthatone I d hketolookat
(18) It before I make a rultng
(19) MR DIAMOND There are aetually two exhibits Ones
(20) a chart and one 1> bar graph6 8185110 I believe the-
(21) MR PETUMENOS Now I have a solUtIon for you JUdge
(22) that may - may obViously go qUicker and that Is Mr Carlson
(23) who s gOing to testify In rebuttal helped us confitructthls
(24) chart and can testify to rts a=racy as; coming "ght out at
(25) the Dorchester report It doesn t require expert tes;tJmony for

Vol 1 36
(I) him to do that He Simply ltfted those transaCtIons and can
(2) explain what they mean nght out at the report
(3) THE COURT That s; fine but here s what II happen
(4) counsel If he tes;tJfles and he testJfle6 to these things I m
(5) not gOing to let this In Independently probably But the
(6) answer to your Immediate question flO 818-- 8185 WIll not be
(7) admitted at thiS time
(8) MR PETUMENOS You re dOing a good fob you ought to
(9) keep arguing

(10) THE COURT Yeah that should be a word to the Wise or
(11) a no word to the Wise counsel SometlmM; 'fou get more by
(12) remaining &llent
(13) MR DIAMOND Take 8322 because that 10 the same
(14) problem
(15) MR PETUMENOS 8322 III also want to otter after I
(115) have the s;ponsonng Wltnes;s; so I WIthdraw that at thiS time
(17) THE COURT Isthatthes;amesorto1thmg?
(18) MR DIAMOND ItsagraphotthesamemformatJon
(1g) MR PETUMENOS Right. It In all candor may be In
(20) the same category as the exhibit I was trying to get out
(21) THE COURT That s; nght
(22) MR PETUMENOS Old get out earllertoday I think
(23) that 10 all I haye on Mr Dorchester
(24) THE COURT Where else are we?
(25) MR DIAMOND Dekln I think none of these are
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(1) oblected to The tirst two are maps
(2) THE COURT ThIs IS the WTtness whose name IS Arch

(3) Dekln?
(4) MR DIAMOND Albert Arch Dekln
(5) THE COURT That s one of the better names I ve had
(6) MR DIAMOND I m surpnsed you heard It because he
(7) talked so qUickly at that pOint of the examination
(B) THE COURT That was the slowest speech he had He
(9) dearly wanted hIS name to be heard and understood

(10) MR DIAMOND ThefirsttwoaremapswhlchMr
(II) Petumenos has agreed that they can be admitted subJect to hiS
(12) ventyrng and rf he s got problems he II let you know butthey
(13) are DX10030B It s the Chenega and CAC sIte map and
DX10041A
(14) that s the Port Graham and English Bay site map
(15) (Exhibits DX10030B DX10041Aoffered)
(1 B) THE COURT Those are - that s It? Those are
(17] admitted and Mr Petumenos can check and see whether
there s
(1 B) some reason why they should D:lme out
(19) MR PETUMENOS We ve checked There s no reason
(20) THE COURT They re both admitted
(21) (Exhibits DX10030B and DX10041A received)
(22) MR DIAMOND Photographs DX12084A 41s a photograph
(23) of Northwest lagoon
(24) THE COURT Mr Diamond you should look around
(25) MS ANDERSON I Just heard you pause and I was gorng

Vol 1 38

11) 10 say thiS spells out which ones you 
(2) MR DIAMOND I have It
(3) The photograph of Short Arm ShIpwreck IS DX14034A 34
(4) mls IdentIfied on the reD:lrd as 43 The photograph of Panhal
(5) POlnl 14034A 29 the photograph of Verdant Cove 14034A 40
(6) the photograph of Disk Island 14034A 9 the pholograph of
17) Dogfish Bay 14034A 10 the photograph of Badger Cove
(B) 14034A 1 the photograph of McArthur Pass DX16242 and I

can I

(9) move Into eVidence the pholograph of POint Helen because I
have
(10) to gIve that back to my D:l D:lunsel
(11) In addItIon Professor Dekln s definitIOns of the three
(12) types of slles DX14043A and hIS slle locatIon charts
(13) DX14055C 4
(14) (DX12084A 4 14034A 34 14034A 29 14034A 40 14034A 9
(15) 14034A 10 14034A 1 16242 DX14034Aand DX14055C 4
ottered)
('6) MR PETUMENOS HoldonaseD:lnd
(17) MR DIAMOND Imsorry
(IB) (DISCUSSion ott reD:lrd between D:lunsel)
(19) MR DIAMOND Isntltnlcethalwehaveouract
(20) logether"
(21) LeI me go back to the photographs I seem to do better With
(22) those
(23) Kake Cove 14034A 15 ShIpyard DX14034A 33 Old Chenega
(24) DX1403425 26 and 28 and Flat Island DX14034 11
(25) (ExhlbILS 14034A 15 DX14034A 33 DX1403425 26 28 and

Vol 1 39
(I) DX14034 11 offered)
(2) Okay we have two -
(3) THE COURT Those are all admitted
(4) (Exhibits 14034A 15 DX14034A 33 DX1403425 26 28 and
(5) DX14034 11 received)

(6) MR DIAMOND Dr Dekln s Type I Type II and Type III
[7) locations broken down by Plaintiff IS DX14054 B as In boy
(B) Those are not oblected to
(9) (Exhibit DX14054B offered)

(10) THE COURT They re admitted
(11) (ExhIbit DX14054B received)
(12) MR DIAMOND Okay weareoffenngflvechartsasto
(13) which there IS oblectlon and thIS IS DX14055C and It IS 1
(1 4 ) 2 3 4 and 5 If I may approach thiS IS essentially the
(15) same Information that IS D:lntalned on the breakdown of Type I
(16) Type II Type III charts ThiS IS organrzed by - thank you
(17] Joel - organized by PlalntJff and lists each site the amount
(1 B) a bnef srte descnptJon and essentially a SImple statement as
(19) to whIch category and Why
(20) THE COURT Okay
(21) (Exhibits DX14055 C 1 2 3 4 5 offered)
(22) MR PETUMENOS To artIculate my objectIon here
(23) Judge we d have to go back and talk a little bit about
(24) consistency In Dr Johnson s teStImony
(25) THE COURT I know

Vol 1 40

(1) MR PETUMENOS ThIS Is pure lestlmony ThIS IS not a
(2) 1006 chart Now It IS true that In one Instance you can I
(3l come up - well when we were reqUired to admrt our charts we
(4) were reqUIred to put the field notes that supported each and
(5) every entry behind each and every chart to establish that It
(6) was a valid 1006 chart so that rt could be - the JUry D:luld
(7] determine the extent to whIch we edltonahzed that we moved
(B) things back and forth and so forth
(9) When we had dISCUSSions about these charts that were being

(10) used by the Exxon expert I am told that there aren t exhIbits
(11) to back thIS up there aren t notes to back thIS up This IS
(12) the sum total allegedly of all of hIS opinIon and what he has
(13) deaded as a result of all of the things that he s done and
(1-4) as such then It beD:lmes nothing more than the testImony the
(15) wItness put In tabular form And we have not allowed any of
(16) those exhibits We went to painstaking effort to get our
(17) charts In by making sure that we had the bUSiness records
(lB) behind them of the cultural resources program that there was
(19) very specTflc - Exxon hasn t done that
(20) That s not what thiS chart purports to be It S really
(21) nothing more than the tabular reatatlon of this WItness
(22) testImony and If you remember durrng the cross-examinatIOn
we
(23) pOinted out that thIS thing has been changing as he changes hIS
(24) mind and as he deodes that It should be In thiS category nol
(25) that category based upon you know hIS analySIS and I don I
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Vol 1 41
(1) believe thiS IS a proper - thiS IS effectively In the same
(2) category as the other matenals we ve been leaVing out and It
(3) IS not a proper 1006 chart under the eVidence code
(4) MR DIAMOND We -I dldn t antiCIpate thiS
(5) objection so I don t have their charts In 1ront 01 me but
(6) Dr Johnson S charts were totally different 1rom thiS They
(7) purported to be examples of Oiling extracted from field notes
(8) and rather than JUst Simply the witness conclUSion about - or
(9) the witness conclUSion about a particular site It was very

(10) detailed and purported to summanze what was In a particular
(11) field note
(12) Our quarrel was that Dr Johnson was mlscharactenzlng or
(13) selectively editing out Important information to put all that
(14) In context and what you reqUired them to do was whenever
they
(15) made reference to a specific field note that the field note be
(16) attached so that the JUry could go back and confirm for Itself
(17) whether or not the summary of that field note entry was
(18) accurate
(19) ThiS doesn t purport to do that This IS Simply a
(20) catalogue of Dr - Professor Dakin S conclUSions on a
(21) site bY-Site baSIS and It Sextremely Important to us because
(22) we dldn t take him through 44 Sites We could have kept him on
(23) the stand for another full day and gone over every site and had
(24) him express why he Viewed It as In one category or another
(25) thiS was Simply a summary of hiS - hiS conclUSions

.-/

Vol 1 - 42
(1) As to you take - I m looking at the screen but the fourth
(2) one down you can take anyone - the first one Badger Cove
(3) Island no confirmed eVidence 01 human activity If we were to
(4) attach all 01 the documents upon which that Sbased a=rdlng
(5) to Professor Dakin It S three file cabinets because that Sthe
(6) summary he reached after reviewing three file cabinets
(7) spending In excess 01 two and a half months In the field over
(8) four and a half years talking to Innumerable people This IS
(9) not the analogue to what they offered and there S no reason to

(10) expect that we would attach any matenal under the
(11) CIrcumstances of what thiS chart purports to be
(12) THE COURT You don t happen to have the tranSCrIpt or
(13) the 10undatlonal testimony here do you?
(14) MR DIAMOND I can certainly pull It
(15) MR PETUMENOS While they re dOing that JUdge I
(16) have 10r your review the Port Graham archaeological -
(17) Plaintiffs 1366-C so you ca!1 see how It was constructed If
(18) you don t remember
(19) THE COURT I remember counsel
(20) MR PETUMENOS It S got all of the - and If you take
(21) a look at thiS chart I think It Is correct to say that the-
(22) and I m gOing to go ahead and Jump In and tell you what I think
(23) the record says that thiS witness spent 1100 hoursLhe said
(24) re....lewlng the matenals and uSing the matenals to come up with
(25) hiS conclUSions and It doesn t Just say there Sno human

Vol 1 43
(1) habitation here or something like that It often says Intact
(2) archaeological deposits are not affected by the 011 spill
(3) cleanup activIties or vandalism And when you talk to him In
(4) the cross-examination about where that comes from he says It
(5) comes 1rom the various 11eld notes and the AHRS the same
(6) things Dr Johnson was dOing
(7) And thiS chart suffers 1rom the problem that you told us we
(8) had to correct before thiS document could come Into e....,dence
(9) And when Dr Johnson was on the stand she was thoroughly

(10) cross-examined about thiS note that note what note does thiS
(11) ha....e to do With It and IS thiS about training about bears or
(12) not If you recall She was put through all that.
(13) ThiS Witness dldn t purport to ha....e the backup for thiS
(14) chart and Mr Diamond confirmed to me that he doesn t purport
(15) to ha....e the backUp for this chart making It a ....ery different
(16) animal
(17) E....ldence rule 1006 IS very speCIfiC on what the
(18) requirements are It can t be edltonallzlng It must be whole
(19) obJectl ....e summanes It can t be argumentative and the
(20) distinction made between charts that go to the JUry and charts
(21) that don t under 1006 IS 11 It summanzes ....olumlnous records
(22) and meets the tests and documents are prodUced In court and
all
(23) those other things then It comes In
(24) Exxon never purported that that s what this was and It
(25) Violates 1006 to enter It and It becomes like all the other

Vol 1 - 44
(1) charts you let In the jury room
(2) MR DIAMOND Your Honor It 6 not a summary
(3) THECOURT Doyouha....ethetestJmo~
(4) MR DIAMOND Here Is the - on page 7771 beginning
(5) athne 5
(6) THE COURT Okay I ....e got It thanks
(7) Anything else?
(8) MR PETUMENOS I ha....en t read It
(9) THE COURT It was JUst the 10undatlonal testimony

(10) counsel It appears on page 7771 and 72
(11) MR PETUMENOS Can I see what It says? Unless I m
(12) winning Maybe It would be one 01 those times when I should
(13) Sit qUiet
(14) THECOURT 01 course Its not all the10undatlonal
(15) testimony HIS entire testimony is 10undatlonal 10rthls
(16) document
(17) MR PETUMENOS Yeah and that s what I was gOing to
(18) say I m looking at thiS portion 01 the site here I think
(lg) It Selsewhere In thl6 transcript It G 1alrly claar that he
(20) dldn t VISit many 01 the 61tes himself that he G relying upon
(21) the notes and records 01 others and making hiS analysIs so I
(22) don t think that there s anything here that - that 6Urprl5BS
(23) me on the foundation I think It s exactly how you called
(24) which IS that thiS IS the sum total of hiS re....lew of bUSiness
(25) records and hiS summary And the problem of course 1& that
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(1) unless you have the records behind It It S uncross-examlneable
(2) In the time that the cross-examiner has to go through the
(3) chart
(4) My concern IS the JUry will see that well Petumenos stood
(5) up and only cross-examined four Sites WIth painstaking you
(6) know and tIme-consumlng and bonng recrtatlon to show that
(7) certain entnes on thiS chart don t comport WIth the records
(8) that are behind It which IS what I attempted to do I think
(9) on three or four sites and that took an hour

(10) If we had had documents that are behind It the way we do In
(11) the PlaintIff charts and the fUry were able to evaluate the
(12) accuracy of thIS matenal then we d have a different kettle of
(13) fish But f couldn t even request the documents In court
(14) because Exxon does not say that that s what this chart purports
(15) to be and as such they ve made the deCISion It seems to me
(16) that It doesn t go to the JUry or If they haven t made the
(17) deCISion I think you should make the deCISion that It doesn t
(18) go to the JUry
(19) THE COURT All nght Thanks
(20) MR DIAMOND Your Honor I don t know If thiS IS one
(21) of those cases where I m supposed to remain seated Your
Honor
(22) THE COURT No It s not counsel
(23) MR DIAMOND When In doubt I stand up
(24) One of the problems here Is Mr Petumenos Is raising a
(25) discovery problem We were never requested backUp for thiS

Vol 1 46
(1) chart And had we been requested had we been requested
(2) backup we obViously could have pulled all the field notes that
(3) relate to each of these sites and gIven them that because
(4) that s what Professor Dekln relted on You know one of the
(5) problems In not moving Into eVidence exhibits as you use them
(6) IS you lose WItnesses
(7) In thiS case I agreed With Mr Fortier that I would not
(8) offer thiS Into eVidence In front of the jury because he wanted
(9) to make an oblectlon to It and when I sent the list of

(10) eXhibits we were moving Into eVidence over before Professor
(11) Dekln left town I did so WIth a note saYing If there S a
(12) problem WIth the admISSIbility of thiS that could be cured by
(13) the Wltness testimony let me know because I m about to
(14) release him he s about to go home
(15) I don t think these are the kind of summanes for which you
(16) would have to supply backup But had somebody asked me to
do
(17) that I would have been happy to do It We could have you
(18) know supplied all of the field notes WIth respect to all of
(19) these 44 sItes and they would In fact corroborate Professor
(20) Dakin s view that there IS no confirmed eVldencs of human
(21) actJvrty with respect to Badger Cove Island and the rest down
(22) the line It Sa little bIt unfair to me now that the WItness
(23) IS off the stand out of town thiS request IS being made after
(24) the eXhibit s been Introduced to say you dldn t supply
(25) something In discovery that would have permitted us to do

Vol 1 47
(1) cross-examination
(2) I think that obJection IS untimely Had they wanted the
(3) backup they should have asked for It when they got the
(4) eXhibit We would have furnIShed It to them
(5) Beyond that thiS IS not the kmd of summary of InformatIOn
(6) I think that reqUires It In any event but I m a little bit at
(7) a loss because now I have a problem on my hands If Mr
(8) Petumenos IS correct that I can't remedy and It was not one of
(9) my making It was one of theirs tor not bnnglng thiS up and

(10) requesting the information at an eafher Juncture
(11) MR PETUMENOS 1m afraJd Judge we have a problem
(12) here because the - Mr FortIer did contact Exxon about thiS
(13) receIved the same InformatIon that I received from Mr Diamond
(14) today which IS that there were no documents to back up thiS
(15) that S not how thiS chart was prepared so there were no
(16) documents to request be present In court and If you read the
(17) chart It confirms It It doesn't purport to summanze any
(18) particular note You can tell that by reading the chart, and
(19) so there - thiS never was a 1006 chart for US to make tImely
(20) objection to
(21) That s not what the document IS Never has been
(22) THE COURT So your argument that It shouldn t be
(23) admitted because It s not a proper 1006 chart IS not a good
(24) argument IS It?
(25) MR PETUMENOS No ItIS because the only way a

Vol 1 - 48
(1) chart like thIS IS admiSSIble the only way you can put - If
(2) you take a look at 1006 and maybe you know I suggest to the
(3) Court we take some time to do that
(4) THE COURT Counsel here s what I think thiS chart
(5) IS - maybe thiS will shorten your argument He could have
(6) said ThiS IS what I did I looked at the situation and I -
(7) and I investigated all the records as they re related to Badger
(8) Cove Island
(9) Now the damages In thiS case daJmed by PlaintIffs for

(10) Badger Cove Island are $1 347554 53 Now that - those
(11) damages are datmed complained complained of because
(12) there s - of the site descnptron which IS pOSSible houseprts
(13) and my evaluation of this IS there s no confirmed eVldencs of
(14) human activity reflected In the archaeological record Okay
(15) how long did It take me to say that?
(16) And then Hyou - there are pages and pages of thiS of
(17) course four full pages and he would have had to - In order to
(18) get all thiS Information In the record he would have had to do
(19) exactly what I did Badger Cove Island for Yahk Bay Windy Bay
(20) main beach Yahk POint Grungy Cove Northwestern Lagoon
(21) Windy Bay Yallk Bay and everything else on these four pages
(22) MR PETUMENOS I understand your POint
(23) THE COURT That would have taken a tremendous amount
(24) of time What he did IS referred to thiS exhibIt and said
(25) ThiS Is my opinion
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(1) MR PETUMENOS I understand your POint I have a
(2) response If I can make It
(3) The other exhibit that the Defendants have put In to which
(') I dldn t object which lists the Sites With the Type I and Type
(5) II categones which they moved Into eVidence and which has

been
(6) admitted puts before the JUry and It s JUst like Mr
(7) Dorchester Ssummary exhibit saying thiS IS what I think the
(8) damages should be and so forth which IS properly admitted
(9) It IS thiS one here

(10) THE COURT Let me see It
(11) MR PETUMENOS 1006 IS designed to prOVide protectJon
(12) against a WItness dOing thiS sort of thing where they put Into
(13) real eVidence argumentative or summary exhibits of testimony
(H) Which mayor may not be supported by the underlying
documents
(15) which the witness has relied upon That Sthe reason for
(16) 1006 So when you make a valid objection that a document IS
(17) not property WIthin the confines and the reqUirements of 1006
(18) It s Simply no longer admissible because 1006 tells you how
you
(19) have to construct a chart like thiS and you properly held us
(20) to those requirements In connection With Dr Johnson S work
(21) And so If I make a valid objection to a document because It
(22) doesn t meet the requirements of the rule as summanzmg
(23) voluminOUS documents which IS what the rule prectsely goes
to
(2') Issues that can t be testified to sUCCInctly because there s
(25) too much matenal to do It then there are these protections
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(1) don t know the other rules upon which thiS can property be
(2) based
(3) THE COURT Thank you ThiS IS a difficult problem I
(4) mean because thiS IS - thiS 15 one of those exhibits that
(5) might be very persuasrve and the question IS whether or not
(6) there 5 something In It that 5 Inherently unfair I think
(7) Inherently unfair to the Plaintiffs because they aren t allowed
(8) to cross-examine It They had all the records aVailable and
(9) they had thiS particular chart they knew what the theory was

(10) and they could have cross-examined on It To rely on rule 1006
(11) as a method for keeping thiS out of eVidence I think IS
(12) Inappropnate and therefore that - that objection IS
(13) overruled
(H) To the extent that there are other objections aside from
(15) the fact that there s no other rule counsel knows about that
(16) would allow the admiSSIon doesn't allow me to rule on
(17) anything To me thiS ts the wrtness opinion It s -It S
(18) In graphic form and It wasn t verbatim repeated In the record
(19) but the way the foundational testimony came up makes It very
(20) clear what the Wltness opinion was and there was an adequate
(21) opportUnity to cross-examine So In spite of the fact thIS may
(22) be analogiZed to other exhibits In thiS case that I've kept
(23) out It seems to me to encourage effiCIent presentation of
(24) testimony and because there s no rule that I know of that
(25) keeps thiS particular document out except pOSSibly Rule 403

(1)

(2)

(3)

(')

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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that the - that the - that the other party IS afforded
We did make the request We were told that It wasn t that
kind of document and now If It S not a 1006 chart It doesn t
come In

The summary to remind the JUry of where things are are
something we haven t Objected to but all thiS edrtonallZlng
of what the documents say IS nothing more than thiS Wltness
rBCltatlon of hiS OpiniOn not supported by the confines and
the reqUirements of 1006 which IS In the section on what IS
admissible as documentary eVidence
THE COURT Well that Snot exactly true counsel

The 1006 says the context of voluminOUS wntJngs that Snot
what thiS IS recordings that s not what thiS IS or
photographs that S not what thiS Is which cannot be
conveniently examined In court may be presented In the form of
a chart summary or calculation It s not a 1006 problem
MR PETUMENOS But there IS no other rule under the
1000 senes ..
THE COURT The Issue IS whether or not I allow this
form of testimony as opposed to makmg him say It all In court
one after the order It s not a 1006 problem as I see It
MR PETUMENOS Then there would have to be some other
rule Within documentary eVidence code the 1 000 senes upon
which the Defendants can rest their - their theory of
admiSSibility The only one I know IS 1006 Is the point and I

Vol 1-52
(1) I m - the obJectlon IS overruled and the exhibits WIll be
(2) admitted
(3) 14055C IS that all the only number that uttached to
(4) thiS?
(5) MR DIAMOND I think we have to give the POint
(6) numbers which are one through five one through five
(7) THE COURT All nght. one through five are admitted
(8) (Exhibit 140SSC 1 2 3 4 5 received)
(;) MR PETUMENOS Judge on thiS exhibit then I have a

(10) related offer Now you have determined to admit them I move
(11) Into eVidence 140SS and 14055A which are the prevIous
Iteration
(12) of the same document W1th the differences and B as well
(13) (Exhibits 140SS 140SSA 140SSB offered)
(14) MR DIAMOND Your Honor I m not prepared to respond
(15) to It I thought we were dOing Dr Dakin s cross exhibits on
(16) another day
(17) THE COURT Thatswhatthoseare donttheyrelate
(18) to that?
(1g) MR DIAMOND They do and Mr Petumenos represented
(20) to me we were not dealing WIth those today
(21) THECOURT Thatsfine He s moved them In the
(22) motion s pending We re gOing to have to diSCUSS It on
(23) sometlme-
(24) MR DIAMOND Tuesday?
(25) THE COURT - Tuesday
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(1) MR DIAMOND Finally I was sentto move Into
(2) eVidence a portion of DX152BBAA which IS the trustee s coastal
(3) habit study number 1 A volume one And It s JUst a page from
(4) that page 19 which IS the page of - what do you call these
(5) paired sites? And a photograph photograph that was used

today
(6) In Dr Peterson s cross-examination
m (Exhibit DX152B8AA offered)
(B) MR PETUMENOS There s no foundation for the
(9) photograph

(10) MR DIAMOND Your Honor there IS no foundation for
(11) the photograph I concede that What I am suggesting IS this
(12) IS the study thiS IS the-
(13) MR PETUMENOS That s not satisfactory I mean
(14) MR DIAMOND We II call the wrtness In surrebuttal
(15) MR PETUMENOS I d be Wllhng to work WIth counsel on
(16) hiS offer of proof on surrebuttal but the Issue IS whether
(17) how thiS photograph was used and so forth This IS the
(lB) photograph
(19) THE COURT I remember the testimony counsel
(20) MR DIAMOND We II diSCUSS It

(21) MR PETUMENOS Was that the only offer you made? Was
(22) that the only exhibit you JUst discussed?
(23) MR DIAMOND On Peterson I m done
(24) MR PETUMENOS You re done
(25) MR PETUMENOS Now what do I have?

Vol 1 54
(1) THE COURT Mr Oppenheimer IS waiting WIth bated
(2) breath
(3) MR OPPENHEIMER Well I m waiting 1m not sure I
(4) have any bated breath left
(5) Your Honor maybe while Tim IS looking at those notes we
(B) have - thiS has now taken on I suppose hlstoncal
m dimenSions This goes back to Pat Carlson I believe we have
(B) no objectIon on these
(9) There are three documents as to which Mr Field asked for

(10) an opportunrty to speak WIth Mr Stoll I think It SlUst
(11) that - I do not beheve there WIll be an objection but there
(12) may be crossed hnes So he s agreeable to the process
Whereby
(13) they re admitted If they have a motion It would be pending
(14) There are a number as to which there IS no objection and I
(15) thought I d take thiS opportunrty to read those In now
(16) THE COURT As to which there are no obJections?
(17) MR OPPENHEIMER No objections
(1B) THE COURT We ve got somebody here from the other
(19) Side that can relay thiS information nght?
(20) MR OPPENHEIMER Yes these are the ones Allen as
(21) to which there are no -these are DX15223 DX15245 DX15249
(22) DX15250 DX15253
(23) (Exhibits DX15223 DX15245 DX15249 DX15250 DX15253
(24) offered)
(25) MR OPPENHEIMER Then Your Honor I guess I d request
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(1) some gUidance here
(2) We have a copy of Mr Carlson s appraisal which IS PX90B
(3) and you may recall we wanted to Introduce some pages Mr
(4) Stoll wanted to Introduce some other pages I have the
(5) agreed upon combination
(6) THE COURT Good
m MR OPPENHEIMER Therereafalrnumberofpages
(B) I m JUst wondenng we could make a copy we could make a list
(9) literally of the numbers of the pages of 906 because not every

(10) page although a fair number of It not every page of 906 IS

(11) gOing In
(12) THE COURT Why do you want these things Why do you
(13) want to make a copy?
(14) MR OPPENHEIMER Just because I think It would take
(15) too long literally to read each of the pages Into the record
(16) There are probably 40 pages That s what we could do
perhaps
(17) we II lUst renumber It as 90BA and a JOint submiSSIon That s
(18) what we II do
(19) THE COURT Yes thank you
(20) MR OPPENHEIMER The exhibits which we re getting
(21) confirmatIon and they II be admrtted subject to a pending
(22) motion are the follOWing blowups DX13200A 15490 and
15491
(23) (Exhibits DX13200A 15490 and 15491 offered)
(24) THE COURT Subject to what pending motion?
(25) MR OPPENHEIMER Well Your Honor I believe they re

Vol 1 - 56
(1) being admItted as we have In the past There Is no objection
(2) now and I believe Your Honor s practice has been to say In

(3) those cases where somebody wanted to In effew:louble-check
If

(4) they had a-
(5) THE COURT You mean - by subJect to a pending
(6) motion you mean when we move one In?
m MR OPPENHEIMER If they bnng one and we re movmg
(8) these last three in now
(9) THE COURT Good

(10) MR PETUMENOS I have two motions to-
(11) THE COURT Let me get that nght The last three
(12) you re Simply moving In nght?
(13) MR OPPENHEIMER As I understand It you have no
(14) objection now to their admiSSion
(15) MR FIELD Well throughout the course Sposmon on
(16) certain exhibits move them In admit them subject to letting
(17) you know If there s a problem
(18) THE COURT Exactly Once I let them In It s your
(19) obhgatlon to come tell me why they should come out nght so
(20) those last three are admrtted
(21) MR OPPENHEIMER And the documents I read pnorto
(22) that are also admitted
(23) THE COURT All of them?
(24) MR OPPENHEIMER Yes The ones I read prlor to the
(25) last three are Without objection
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(1) THE COURT Yes they re all admrtted
(Z) (Exhibits DX13200A 15490 and 15491 DX15223 DX15245
(3) DX15249 DX15250 DX15253 received)
(4) MR PETUMENOS I move Into eVidence 8521 and 8522
(5) Which are the draWings W1th Mr Peterson that he made thiS
(6) morning on direct
(7) (Exhibits 8521 8522 offered)
(8) THE COURT The draWings of Mr Peterson?
(9) MR PETUMENOS They re nght here JUdge

(10) THE COURT You don t want to make a mistake on thiS
(11) doyou Mr Diamond?
(IZ) MR DIAMOND No there s senous consequences
(13) THE COURT They re lovely Let the record reflect
(14) MR DIAMOND I have no obJeetron except there s
(15) something on the back of them I believe
(16) MR PETUMENOS Mr Peterson picked up one of the maps
(17) and proceeded
(16) THE COURT That Snght he flipped something around so
(19) MR PETUMENOS Sothatexhlbrt has two numbers and
(20) It s got a sticker on the front and a sticker on the back
(Z1) Because they are two separate exhlbrts He was moving too
fast
(22) for me Judge
(Z3) THE COURT Is there gOing to be no ob/eetron to
(Z4) these? I think they re gOing to come In

(25) MR DIAMOND I think you ought to admit them sUblect
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(1) to somebody else coming In
(Z) THE COURT All nght It s a deal
P) (Exhibits 8521 8522 received)
(4) MR PETUMENOS Judge It s worse than that It s
(5) 8518 and 8519 we move In
(6) (Exhlbrts 8518 8519 offered)
(7) THE COURT 8518 and 8519 are admitted subject to the
(8) Defendants applicatIOn to take them out
(9) (Exhibit 8518 and 8519 received)

(10) MR PETUMENOS Thanks for coming Mr Diamond I
(11) appreCIate It I have some further exhibits to move In but
(1Z) not today becaulie of counsel s not here
(13) THE COURT lsthatrt?
(14) MR OPPENHEIMER Well Your Honor liubJect to how you
(15) want to deal W1th the Tuesday ftneup Your question IS-
(16) THE COURT I d like to deal wrth It now
(17) MR OPPENHEIMER Okay As I understand It we have
(18) eight WItnesses up for Tuesday
(1g) THE COURT That doesn t compute for me
(ZO) MR OPPENHEIMER Pardon me?
(21) THE COURT I said that doesn t compute for me
(22) MR OPPENHEIMER I don t see how It can be done I
(23) thmk maybe the way to do thiS I believe that we ~uld go In
(Z4) order of the - at the most ftkely I believe Maury Seldm IS
(25) scheduled as a high pnonty on Tuesday and Mr -
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(1) MR PETUMENOS Probably y8$
(2) MR OPPENHEIMER And Mr Seldin we have bnefed thiS
(3) as part of that appendIX we put together Mr Seldin ts - or
(4) I gUeslO It" Dr Seldin I" a Ph 0 from Flonda who was;

(5) commissioned to write th'" piece analyzing the Mundy par-
and

(6) the Roddewlg paper and to express; hiS \flew on the sort of
(7) academiC debate that s gOing on WIth respect to natural lands
(8) He was ftsted on the ongmal WItness list He WlU; In fact
(9) listed as a rebuttal witness;

(10) The gist of our posttJon IS two-fold One even u to the
(11) narrow liublect of hi" report - and we actually attach a table
(lZ) of contents - It s \fery specmc It has; headings for
(13) example the Mundy artJde the Roddewlg artJde the
(14) companson of the two - that It s not proper rebuttal because
(15) It s - It S Ob\fIOUli on the face of his erttJre 8S$lgnment that
(16) It was antlClpated that thiS would be a debate between the
(17) apprals;ers and that he would be cas;tJng a IIOt8 on the ",,"ue
(16) and I think If It had come up in dIrect It would have been
(1g) cumulatlve We would have argued that. We re arguing that
(20) now
(21) In fact th,s IS not proper rebuttal It opens up the door
(22) a little bit beyond where I think thiS whole dtspute needll to
(23) be anyway
(24) The natural lands debate I think has a 5lllaI1 place In
(25) thiS case not a big place e\fen though the appnus;e,s; I
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(1) frankly think have drawn all of u" Intodl~ng In more
(2) detall than anybody need" to thl" whole l-=e because It
(3) really "houldn t be taking up as; much time~ I m afraid It
(4) WIll If we have yet another expert In here talkJlltl about It.
(5) And all f8Jrneg; If Profe"Or or Dr Seldin COI'Tle5 In to
(6) express what might appear to be an aUthorrtatlVe VleWP0lnt or
(7) d.sposttJon on thiS debate between the appranoer& then I think
(e) In all f8Jrness we need to get the AppraIsal IrtstltUte II \flew
(9) Which IS not Dr Seldin s and we re gOing down a road that I

(10) think 's probably of the utm~ Interest to the appnusal
(11) profeSSion but I ques;tson whether we "hould all be dOing It
(IZ) And If we were gOing to do rt I thInk It ought to have been
(13) done In the direct case and we would have rBJSed the Issue of
(14) cumulatlveness at that tlme
(15) The report Is so dearly designed to deal WIth the RoddeWlg
(16) Clanon attack on Mundy that It s Ius;! -I cannot Imagine why
(17) It could be conlildered unantlClpated testimony or responsive to
(18) new matenal It WSli - It WSli commll.Sloned to deal WIth
(lg) exactly what It s gOing to deal W1th
(20) That s the first problem The second problem IS that there
(21) were a lot of exhlbrts I believe s;nll - I know there" a
(2Z) reVised exhibit list but stili as=ated wrth Dr Seldin that
[2J) go way beyond hiS report and hiS theones on natural/and
(24) There 10 some OIling maps and I mean the list goes; on and on
(25) But I - I believe that hiS testimony /s Intended to be
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(1) Ilruted to thiS natural lands Issue to the extent rt Isn t
(2) rt s well beyond anythmg m the s=pe at the report

(3) TnE COURT Thank you
(') MR PETUMENOS Judge I can t Imagme anything more
S) untalr than to exclude Maury Seldm s testimony The test tor
6) rebuttal IS not whether we dldn t antlapate m tact Exxon

(7) has made the exact oppOSite argument here which IS that It
(8) you =uld have antlapated the rebuttal and you should have

put
(9) It on the WItness list to antlopate the rebuttal then you

(10) can t call them
(11) What we did I think IS act m utmost good talth What
(12) happened was we submitted our expert reports on time Dr

Mundy

(13) put torth the natural land theory They tiled a report that
(1.) said Dr Mundy s natural land theory IS all wet you can t use
(15) It It s Improper We then m the tall on time and at great
(16) expense and diffIculty to get It done on tJme tiled a timely
(17) report and mdlcated that It would be rebuttad
(18) The test tor rebuttal IS not whether you can antlopate It

(19) or not In your case m chlet
(20) THE COURT You told them that thIS rebuttal wrtness
(21) would go on pnorto tnal as a rebuttallHTtness?

(22) MR PETUMENOS As a rebuttal WItness And they
(23) actually tiled a motion m IImme on Dr Seldm betore you
(2') betore tnal and when we responded m our brref we said First
(25) their tlrst =mplalnt was well he s JUst gOing to come m and
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\1) take Sides on an expert Issue We saId That s perfectly
(2) permissIble tor rebuttal witnesses to do and we Intend to call

(3) him In rebuttal because we antlapate they would raIse It In
(') the defense and you denied the motion In limine And m our
IS) brlets we were very specTfic we were gOing to call thiS person
(6) In rebural

(7) There IS no surprise WIth respect to Maury Seldin and I
(8) take substantIal Issue wrth =unsel over the matenalrty of the
(9) Issue

(10) THE COURT How long IS he gOing to testJty tor?
(11) MR PETUMENOS lcangethlstesnmonyonandoffln
(12) less than an hour

(13) THE COURT LesG than an hour What was he estimated
(1') tor?
(15) MR OPPENHEIMER He s estlmated at 65 - or
(16) something? Hang on
(17) THE COURT Is he the 65 one?
(18) MR OPPENHEIMER No Pat Carlson IS the 65 one But
(19) there may be two 65 onlts 65 Is my recollectIOn
(20) MR PETUMENOS In any event It Is a tocused Issue
(21) THE COURT What s he gOing to say?
(22) MR PETUMENOS Pardon?
(23) THE COURT What s he gOing the say?
(2.) MR PETUMENOS He IS gOing to say that the natural
(25) lands theory IS a perfectly VIable theory It IS increasingly

Vall 63

(1) be=mrng the case that land tor conservatJon IS the subject of
(2) the highest and best use It s proper to use It as a highest
(3) and best use that he has looked Into the Issue and determmed
(') It tram a theoretical as well as an actual standpOint and that
(5) the Import at thIS controversy Judge IS not lUst some
(6) theoretical arcane pOint because It the natural - as Mr

(7) Dorchester =nceded It natural-It highest and best use has
(8) an Impact on parcel detlnltIon and It the highest and best use
(9) IS properly determined to be natural land In thiS casa then

(10) our positIon that entIre Islands should be conSidered as part

(' 1) at the land when an Island IS Impacted IS very well taken And
(12) It Mr Dorchester s nght that you have to have a
(13) developmental purpose tor the land and you have -It has to be

(1.) able to be bUilt on maybe our posItIon IS not well taken
(15) We knew thiS was gOing to be a very slgnr1lcant Issue on
(16) thiS which IS why we =mmlssloned Dr Seldin spen1$45 000
on

(17) him or something like that and set out trent and very candidly
(18) and gave tull disclosure thiS was gOing to be part at our
(19) rebuttal case And so I think thiS IS a srtuanon where we are
(20) on solid ground here haVing given full disclosure submitted
(21) him to depOSitIon proVided a report saId It was rebunal
(22) said It was rebuttal trom the beginning But we re not

(23) obligated to grab on to straw men In our case In chlet and
(2.) knock them down before we re allowed to call the testJmony
(25) We put on our theory It s natural land they put on theirs

Vol 1 64
(1) no It s not and we get to rebut It

(2) THE COURT Thank you counsel

(3) MR OPPENHEIMER Your Hanor a couple pOints
(') THE COURT First I d like you to review tor me the
(5) history at that motion In "mine I remember It very vaguely
(6) MR OPPENHEIMER Yes there was a motion In limine
(7) which we address In our papers again That was a mOllon

which

(8) was denied obViously before the eVidence had come In and the
(9) argument that was made In connection WIth that was that It was

(10) clear that he was - has been clear trom the beglnmng he s
(11) been deSIgnated as a rebuttal WTtness

(12) That motion dId not tocus on that aspect at all What It
(13) tocused on I think In retrospect understanding the Court s

(H) procedure WIth respect to defemng understandably seeing
how
(15) the eVidence =mes In betore ruling on broad mOllonsltke thiS
(HI) the omnibus motion and a host at othltrs was part at motIOns
(17) brought an early on the great maJority at whIch were denied
(18) and I think In retrospect was pragmatic until the eVidence
(19) =mes In
(20) And one 01 the - you know one 01 the problems with Dr
(21) Seldin IS I suppose It S conceivable that he could have
(22) testltled to something In rebuttal 11 the wItnesses had
(23) testIfied WIldly differently trom their reports or 11 the
(2.) natural lands debate had taken a weird and bIzarre turn none
(25) of which happened
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Vol 1 65
(I) There IS nothing which Mr Petumenos has alluded to which
(2) wasn t disclosed In all the reports and deposItions of - of
(3) our experts What s really being advocated here IS that the
(4) Plaintiffs simply get to put up the last natural lands
(5) proponent Dr Seldin does not disagree With Dr Mundy or Dr
(6) Green particularly He doesn t add to anything they say He
(7) doesn t detract I suppose from anything they say He s
(B) cumulative He s another VOice He IS I think -
(9) THE COURT Well the Issue IS IS the natural lands

(10) theory a viable theory In terms of appraising remote pristine
(11) land right?
(12) MR OPPENHEIMER That IS certainly an Issue In thiS
(13) case absolutely
(14) THE COURT Aren tthey allowed three experts on any
(15) one Issue?
(16) MR OPPENHEIMER But not In rebuttal Your Honor
(17) Why should -let me ask thlS-
(1 B) If they are In fact allowed thiS other expert In rebuttal
(19) whose only dIfference from the pnor-
(20) THE COURT Counsel don t you think It would have
(21) been fair If that was gOing to be your posrtJon that you took
(22) It up front so they could know whether or not to present hIm In

(23) their case In chIef?
(24) MR OPPENHEIMER We have always objected to their
(25) testJmony They were the ones that elected not to put hIm on

Vol 1-66
(1) In their case In chIef We have a1ways-
(2) THE COURT You always objected to hiS testimony?
(3) MR OPPENHEIMER Correct
(4) THE COURT I denied a motion In limine striking hiS
(5) testimony
(6) MR OPPENHEIMER That Scorrect
(7) THE COURT I was never faced With the argument that
(6) hey walt a minute now they re saYing It Srebuttal they
(9) should put It on In the case In chief so that I could have said

(10) yes put It on In your case In chief They re allowed three
(11) WItnesses expert wrtnesses on anyone Issue and they ve had
(12) one right? One?
(13) MR OPPENHEIMER Depends how we define thiS Your
(14) Honor If-
(15) THE COURT lsupposethatstrue Wedon'tgetthe
(16) three-
(17) MR OPPENHEIMER If w~ re talking about natural or
(1 B) preservation lands we have at least two we may - we
(19) certainly have at least two
(20) THE COURT So that Sone short of the number they re
(21) allowed
(22) MR OPPENHEIMER We have three Green Shorett and
(23) Mundy _
(24) THE COURT But you II recall you have Roddewlg
(25) MacSwaln Dorchester Haerer and Papke,on one Issue right?

Vol 1 07
(I) You did
(2) MR OPPENHEIMER I-I am aware that the Court
(3) defined the Issue as stigma In that case
(4) THE COURT Under all of those CIrcumstances If you
(5) had said ThiS IS a witness that should go on In the case In

(6) chief you might have gotten a ruling that he should go on In

(7) the case In chief But you dldn t say that nght?
(6) MR OPPENHEIMER Your Honor I think that sfalr I
(9) think the motion - I m trying to think to the motion I

(10) believe the motion did not make that speCifIC argument
(11) think that s correct but the posrtJon of the parties has
(12) always been and an In IImane motion as Your Honor has made
(13) clear before the eVidence IS not -IS not law of the case In
(14) the sense that It IS dispOSItive to revIewing the ISSue as the
(15) eVidence comes out
(16) THE COURT I dldn t say that counsel I m only
(17) sayang try to explore the various subdiVISIons of your
(lB) argument
(19) MR OPPENHEIMER Right And Your Honor I can't
(20) stand here and tell you - I can t disagree With your
(21) charactenzatlon of that aspect of the motion What I would
(22) say though IS that If - If - If we were In the dIrect case
(23) now I would be making the same POint though W1th respect to
(24) cumulativeness because even though you have three experts In
an
(25) area-

Vol 1 - 68
(1) THECOURT I got you
(2) MR OPPENHEIMER You know thiS IS JUst flatly
(3) cumulative
(4) The other - I thank the other Issue that thiS does rSlse
(5) Implicates our surrebuttal which IS that I thank Dr Seldin IS
(6) very clearly gOing to be used to cast an Impnmatur of
(7) legitimacy on thiS theory and I WIll tell Your Honor that there
(6) IS eVidence with respect to the rules and regulations of the
(g) Appraisal Institute and the manner In which thIS ISSue IS being

(10) handled by the profeSSional body which In all fairness If we
(11) were really gOing to look at how the professIon looks at thiS
(12) and beyond the opinions of those we had In the g>urtroom
ought
(13) to be - ought to be brought to bear on the subject. I think
(1~) It Sappropnate then for us to be able to descnbe to the jury
(15) what the ApprSlsallnstltute which IS In effect the regUlatory
(16) body IS dOing W1th thiS I"ue nght now
(17) And IS It not the case IS It flatly misleading to convey
(16) to the Iury that this IS an uncontroverslallssue as to
(19) which - or worse yet that thiS IS an Issue that .. been
(20) resolved an favor of the Mundy posItion We have elected
(21) because of Its relative Importance In the case to - to rest
(22) our case on - on the testimony of these experts The jury can
(23) assess the experts They Will have heard all of the
(24) theoretical arguments Dr Seldin Sarguments don t add to
(25) what Mr Mundy has said and not to proliferate the experts
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(1) Into a position where we have sort of a debate on a
(2) professional Issue
(3) And the other Issue I would add Your Honor IS that we do
(4) have the - rf we do go beyond thiS to permit some of thiS
(5) testimony we do have - I have a very slgnrflcant problem With
(6) Mr Petumenos POint that I believe he said that he - that Dr
(7) Seldin has actually - has made an actual Inquiry Into the
(8) eXistence 01 the natural lands market That s not In fact what
(9) hiS report does HIS report IS a theoretical analysIs of the

(10) natural lands concept
(11) THE COURT I m finding It hard to believe that 65
(12) hours IS - 65 hours you can get It In I mean none of you
(13) have ever been able to get anything In In 65 hours You
(14) probably have to apply a mUltiplier of ten to that-
(15) MR OPPENHEIMER I m warned about that
(16) THE COURT - to get closer to the amount oftlme
(17) that would be necessary so-
(18) MR OPPENHEIMER 1m worrred about that too
(19) THE COURT So fine One -I m gOing to make the
(20) ruling - okay?
(21) One I won t stnke the wrtness Two you made an
(22) estimate you ve got to live WIth It Three the testimony at
(23) thiS ttme has to be WIthin the limits 01 the report Four
(24) yes It s entirely pOSSible III allow surrebuttal testimony
(25) I mean probably - maybe probable more than entirely pOSSIble

Vol 1 70
(1) MR PETUMENOS JUdge could we - my only inquiry to
(2) you IS that I would really appreaate It rf you would reserve
(3) on the surrebuttal because I know something about wnat
(4) Mr Oppenheimer IS saYing
(5) THE COURT I have reserved on the surrebuttal but
(6) I m telling you now so that you understand the nsks that are
(7) Involved here IS the way thIS Issue has developed my feeling
(8) IS that I have to be fair to both Sides and that means I put
(9) stnct limits on your rebuttal testimony which I ve lUst

(10) done
(11) MR PETUMENOS Okay
(12) THE COURT And that I leave open the POSSIbility that
(13) there Will be more testimony In surrebuttal regarding thiS
(14) particular Issue
(15) MR PETUMENOS Thatsflne because there Smuch to
(16) say about the offer of proof - I m not gOing to take the tlme
(17] now obViously but I have a very s:!rong pOSition on the
(18) surrebuttal that mirrors some of the positions that Exxon IS
(19) taking on some 01 our other witnesses regarding - I II stop
(20) but I have an argument to make on that that-
(21) THE COURT I m not preclUding those arguments
(22) counsel but be warned one of the reasons why you should
make
(23) thiS - you should present thiS testimony effiCIently IS
(24) because the more It goes afield and starts defvlng Into all the
(25) Issues In thiS case the more likely you are to find yourself

Vol 1 71
(1) WIth a substantial surrebuttal case
(2) MR PETUMENOS Whatsnext?
(3) MR OPPENHEIMER Your Honor maybe the next Wltness
(4) to go to now IS-
(5) THE COURT Counsel I m afraid I have obligattons
(6) Is there anything that really absolutely has to be dealt WIth?
[7) MR OPPENHEIMER Your Honor we have - we have-
(8) stili have for example Gall Evanoff and Pat Norman on the
(9) list for Tuesday

(10) THE COURT I think I can probably deal WIth them In
(11) the morning okay
(12) MR PETUMENOS JUdge I m haVIng a concern because
(13) they are ob/eettng to every Single Witness on rebuttal
(14) THE COURT Yes they are
(15) MR OPPENHEIMER Thatstrue Wesaldweare
(16) MR PETUMENOS I lust think It s getting a Irttle out
(17) of control Because you know we re entrtted to put on a
(18) rebuttal case and no-
(19) MR OPPENHEIMER You re enM/ed to put on a proper
(20) rebuttal case
(21) MR PETUMENOS No one has put on a WItness by-wrtness
(22) case
(23) THE COURT Exxon s attack 01 the rebuttal has not
(24) been In Irne WIth what s my Interpretatlon of the rebuttal but
(25) they re entitled to -

Vol 1 72
(1) MR OPPENHEIMER We have done-
(2) THE COURT We re gOing to be here at 800 on
(3) Tuesday
(4) MR FORTIER Your Honor Just one small problem
(5) That s one of the witnesses they want to talk to you about
(6) Gall Evanoff Chenega Gall wants to go on vacatlon she may
(7) be gone she would like to leave I think tomorrow I ve asked
(8) her to stay ttll Tuesday for a very short little response It
(9) would be short

(10) TH E COURT What s she gomg to say?
(11) MR FORTIER My co-counsel have told me I was way too

(12) long on here
(13) THECOURT WhatWlllshesay?
(14) MR FORTIER She wants to responds to the admiral s
(15) suggestion that Chenega was unreasonable
(16) THE COURT Suggestion Chenega was unreasonable
(17) She s gorng the say Chenega wasn t unreasonable that s what
(18) she s go109 to say?
(19) MR FORTIER She wants to explam the CIrcumstances
(20) THE COURT If that s what she wants to respond to
(21) you mIght have drawn the Implication that Chenega was
(22) unreasonable In the first part 01 the testimony as the
(23) testimony developed It struck me that what he was saYing was
(24) they were standing on their rrghts and he could understand how
(25) they would stand on their rights but there was JUst a ttme

Page 69 to Page 72 907-258-7100 MIDNIGHT SUN COURT REPORTERS



STATE TRIAL HEARING 9-02-94 VOLUME 1
Vol 1 75

33

28 and

39
39

39

52

(1) EXHIBITS
(2) 13174A 10461A offered 3

(3) 0X22B2A 0:<2293 DX5142 DX5156 DX5170 OX8066A
DX8069

(4) OXB072 OXB073 OX8075 OXB077 OX8425 OX14025
OX10645

(S) DX12987A OX13151A OX13152A OX13161A OX13156A and
(6) OX14014A offered 30
(7) OX14018Aoffered 31

(B) 0X2293 OX3938 0X3956 0X5127 DX6339 DX6340 OX6343
(g) OX6349 OX6351 OX6352 OXB366 DX6387 0X6371 OX6376

(10) OX6377 OX6378 OX8285 OX8319A DX8368A OX8369A
(11) DX140592 and DX1405930ffered 31
(12) 8302 offered 32
(13) 9064 9066 9067 offered 33

(14) OX1555228 OX15552 26 and DX15SS2 24 offered

(lS) DX100308 DX10041Aoffered 37
(16) 14034A 34 14034A.29 14034A 40 14034A 9 14034A 10
(17) 12084A 4 14034A 1 16242 DX14034A and OX14OSSC 4
offered 38

(HI) 14034A 15 DX14034A 33 DX14034 25 26
(1 g) DX14034 11 offered
(20) DX140548 offered

(21) DX14055 C 1 2 3 4 5 offered
(22) 140SS 140SSA 140SSB offered
(23) DX15288AA offered 53
(24) DX15223 DX15245 DX15249 OX15250 OX15253 offered
54

Vol 1 73

(1l when a cost benefit analySIS had to be applied to the deanup
(2) and that s why he cut It off So she may feel a personal

(3) Imperative to respond to what she thinks IS a crrtJClsm at her
(4) but I don t think that necessanly should gUide me In

(S) determining who should testify
(6) MR FORTIER In determining whether she should
(7) teStIfy?
(8) THE COURT Yeah I mean to me 
(g) MR FORTIER You wantto reserve-

(10) THE COURT It s one of those argumentative POints
(11) that does not needs a whole lot of Illustration
(12) MR OPPENHEIMER She was also on the list before the
(13) admirals testified the rebuttal list
(14) THE COURT Before what?
(1S) MR OPPENHEIMER She was on the rebuttal list before

(16) the admirals testified
(17) MR PETUMENOS We knew what the admirals were gOing

(18l to say
(1 g) MR DIAMOND Our pnnClpal objectIOn to Gall Evanoff
(20) I personally prepared the CfOSG-exarillnatlon on fIVe week.. ago
(21) when she was scheduled to testIty -
(22) THE COURT All she s gOing to say IS The admiral
(23) cntrClzed me and I don t think that s right because I was

(24) reasonable or my corporation was reasonable
(2S) Why - why In God - excuse me Why should Ilet

33

57

37

58
58

2Band
39
39

52
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(1) OX15223 OX15245 OX15249 OX15250 DX15253 DX13200A
15490

(2) and 15491 offered 55
(3) 8521 8522 offered 57
(4) 8518 8519 offered 58
(S) 13174A 10461A received 3

(6) 0X22B2A 0X2293 DX5142 DX5156 DX5170 DX6006A
DX8069

(7) DXB072 OXB073 DXB075 OXB077 OX8425 OX14025
OX10645

(B) DX12987A DX13151A DX13152A DX13161A OX13156A and
(ll) DX14014Arece,ved 31

(10) DX14018A r&eelved 31

(11) DX2293 DX3938 DX3956 DX5127 OX6339 DX6340 DX6343
(12) DX6349 DX6351 DX6352 DX63613 DX6367 DX6371 DX6376
(13) DX6377 DX6378 DX8285 OX8319A DX8388A OX8369A
(14) OX14059 2 and OX14059 3 received 32
(15) 8302 received 33

(16) 9064 9066 9067 received 33
(17) DX1555228 DX15552 26 and DX1552 24 received
(HI) DX10030B and DX10041A received
(19) 14034A 15 DX14034A 33 DX14034 25 26
(20) DX14034 11 received
(21) DX140548 received
(22) 14055C 1 2 3 4 5 receIved
(23) OX13200A 15490 and 15491 receIved
(2<) 8521 8522 receIved
(25) 851BandB519received

Vol 1 74
(1) witnesses her or 15 of them come In here and say I don t
(2) like thiS CrltlClsm when In fact It you look at the whole

(3) testimony It Simply doesn t lead to the conduslon that she
«) thinks It does

(S) SO the answer IS no she can t testify She can go on
(6) vacatlon though

(7) MR FORTIER All nght Easy way to do It Judge
(8) MR PETUMENOS Do we get some at our trme when we
(g) lose a wItness like thiS for the other witnesses?

(10) THE COURT 1 hour?
(11) MR PETUMENOS 3 we got 20 minutes I got on thiS
(12) clerk

(13) THE COURT Thank you very much
(1<) THE CLERK Please rise ThiS court stands IrI

(IS) recess

(16) (Recess at 503 pm)
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submitting [1]519
substance (5)17 13, 17,
1823,25, 1912
substantIal [3] 34 22 62 8,
711
succeed (1)29 13
SUCCinctly [1]4924
sUffenng [1)1024
suffel'3 [1] 43 7
suggest [1]48 2
suggested [1]18 15
suggesting [1J 5311
Suggestion [1] 72 16
suggestion [1] 72 15
sum [2]40 12 44 24
summanes [2]43 19 4615
summanze [2]41 10 47 17
summanzed [2]8 14 163
summanzes [1]4321
summanzlng [1] 49 22
summary [12]3 19, 306,
4117,25426,442,25475
497 13 505 16
supplied [1]4618
supply [2J 46 16 24
supported [3J 40 4, 49 14,
508
suppose [6] 9 13 259, 54 6
6421 657,6615
supposed [1] 45 21
surprrse [2] 1623 62 7
surprrsed [1] 376
surprrses [1] 44 22
surrebuttal (9]53 14, 16
685 69 24, 703 5,13 18,
711
surrogate [1]3 12
suspect [1]29 12
sustain [1]19 11

tabbed [1]171
table [2] 8 19 59 11
tabular [2]4015 21
takes [1]1325
talk [5] 3 12 177 3923
433 725
talked [4] 325, 15 15, 162
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won't [2] 34 9, 69 21
wondering [1] 55 8
word [3]3511,3610, 11
wording [1]207
words [5]22 9, 13 17,20
2324
work [4]10 18, 137 4920
5315
works [1]278
world [2]61, 34 21
WOrried [2]6915, 18
worse [2]584,6819
wouldn t [4] 9 16, 21 2 359
write [1] 59 5
writings [1]5012
wrong [1] 4 23
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Yahk [3]48 19 20,21
Yeah [7]134 11,219 2815,
36 10, 44 17, 738
yeah [2] 21 5, 26 8
years [5]5 10, 67, 721, 89,
428
you'd [1]34 10
you II [2] 26 1 66 24
You've [1]35 3
you've [2) 5 1,6922
yourself [1] 70 25
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(I) PRO C E E DIN G S
(2) (Jury out at 8 29 am)
(3) THE CLERK Please nse
(4) (Call to Order of the Court)
(S) THE COURT Counsel lowe you an apology I forgot
(6) all about It
(7) MR OPPENHEIMER Well I d love to be able to report
(8) to Your Honor that we took advantage of the half hour and
(9) stipulated away all of the Issues but I assume that the best

(10) course of action would be for us to Identify what we have
(II) THE COURT Yes please
(12) MR OPPENHEIMER The witnesses on tap for thIS
(13) momlDg Your Honor are -let s see there s one two three
(14) four five SIX seven And as to each of them there IS a
(IS) I th1Dlc an Issue With respect to whether they should be
(16) teStlfyIDg and ID one case thiS IS Mr SeidID whom we
(17) started to ta.lk about on Fnday an Issue With respect to the
(18) scope of his testunony
(19) THE COURT Okay
(20) MR OPPENHEIMER And I th1Dlc at thiS POIDt probably
(21) the - I would take It 10 anyone s order of preference but we
(22) mIght go immediately to Seidm If you d like
(23) THE COURT Who are the first three wItnesses?
(24) MR OPPENHEIMER Blatchford Chnstensen and 
(2S) THE COURT I d like to talce them 10 order
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Vol 51 8096
(I) MR CLOUGH Luck of the draw Your Honor
(2) THE COURT I hope It s good
(3) MR CLOUGH QUickly gobblmg a mlO!Ueo.
(4) I thmk the argument for all three of them IS to a certam
(S) degree the same m other words they properly have been
(6) called as part of the plamtlffs dIrect case but they don t
(7) seem to be anythlOg uOlque for rebuttal
(8) Mr Blatchford IS former chairman of the board of Chugach
(9) Alaska Corporation A portion of hiS depoSItion testimony was

(10) read IOtO the record here as part of our case That was the
(II) subject of qUIte a bit of back-and-forth negotiation ofover a
(12) penod of many weeks back and forth between the piamuffs
(13) counsel and our own so there s no question that dunng the
(14) portion they could have put him on dunng theIr case They
(IS) were aware we were lookmg at usmg hiS depoSItion testimony
(16) they chose not to do so He was listed on the ongmal witness
(17) list they chose nOI to call hIm as part of the ongmal
(IS) testimony 10 that case No exhibits have been deSIgnated
(19) whatsoever
(20) QUlle frankly I have no Idea what he s go109 to testify
(21) about The only th10g I do know IS whatever Issues he s gomg
(22) the talk about are Issues the plamtlffs were aware of long
(23) before we started our case They chose not to put hIm on
(2~) THE COURT Mr Blatchford Tell me about hIm Who s
(2S) putung hIm on?
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(I) MR PETUMENOS I m purung hun on Judge and
(2) Mr Blatchford will be testify109 to rebut the statements and
(3) testimony of Mr Nagel and Mr Propes With respect to the land
(4) selection process and Mr Nagel With respect to his posltlon
(5) that the oLl spill dldn t affect any of the lands and
(6) Mr Nagel s testimony that he was a low-level manager who
(7) wasn tlOvolved 10 the spill litigation and that hiS
(8) recommendation would - was somehow not taken that there

was
(9) no damage to the lands

(10) Remember Mr Nagel IS the person who was 
(II) THE COURT Yes I remember
(12) MR PETUMENOS And hiS testunony on direct will take
(13) less than 15 IIl1nutes probably ten mmutes
(14) THE COURT Thank you
(IS) MR CLOUGH The only thmg I d add to that Your
(16) Honor IS Mr Nagel has been on our witness list for qUite some
(17) time the plalOtiffs knew we were gOlOg to be calling him on
(18) those Issues
(19) MR DIAMOND May I add somethmg because I put on
(20) Nagel and Propes They were called to rebut testimony that the
(21) plamtlffs put on 10 their case 10 chief that 10 fact these
(22) lands were selected for subsistence purposes that the
(23) corporation had the objective ofprovldmg resources for Its
(24) shareholders Had We heard from Mr Blatchford earlier
(25) obVIously we would have been prepared to deal 10 our case

Vol 51 8098
(I) With rebuttal of what he had to say We were deal109 With
(2) those Wlmesses as rebuttal to the plamtlffs case anyway
(3) Th IS sounds lIke an attempt Simply to get the last word on
(4) the subject depnvlOg us really of an opponumty unless we
(5) open up surrebuttal to bnng the people back and respond With
(6) more eVidence of why the plamtlffs chose the lands
(7) THE COURT I m gomg to let him testify
(8) Go to the next one
(9) MR CLOUGH Mr Chnstensen

(10) THE COURT What s hiS name?
(11) MR CLOUGH John Chnstenscn
(12) Two exhibits have been deslgnate:d for him one a
(13) Videotape the day Videotape of the plamtlffs on Wildlife and
(14) one other one on - I believe It s a map AgalO qUlle
(15) frankly we don t know why he s bemg called at thiS stage of
(16) the case and why probably best framed If you ask the
(17) plamtlffs why he s be109 called
(18) MR PETUMENOS Mr Chnstens';n s testimony will
(19) probably take less than 15 mmutes on direct He Will testify
(20) to hiS reView of the wildlife Videotape and whether or not 11
(21) fairly represents the siruatlon m Pnnce Wilham Sound ThIS
(22) was the Eltxon Videotape With all the ammals 10 11
(23) Mr Chnstensen IS the current chairman of the board of
(24) Chugach Alaska Corporation but IS a person who lived In

Chenega
(25) Village for years after the spill Fully 95 percent of hIS

Vol 51 8099
(1) meat and fish were obtamed through subSistence has been out
(2) 10 the water out 10 the area
(3) He Will comment on the - not gomg to play the wlldhfe
(4) Videotape but he s gomg to comment on the plcrures of the
(5) wlldhfe taken there and whether or not they accurately reflect
(6) the abundance of the resources He s gomg directly at the
(7) Videotape He s also testlfymg to a map that Mr Nagel
(8) prepared 10 which Mr Nagel placed the deSignation of the fact
(9) that the Villages have subSIstence economics which IS reburtaJ

(10) to that testimony and he will be on the stand as I say less
(II) than 15 mmutes
(12) THE COURT Thank you
(13) MR DIAMOND Your Honor you wtll recall we had a
(14) number of sCience witnesses scheduled to te:sufy 10 our case
(IS) dealing With manne mammals seals otters we had witnesses
(16) slated to talk about birds we had witnesses to talk about all
(17) the vanous species We chose not to do tl because the
(18) plamtlffs caSe was limited to baSically a presentation by
(19) Mr Gordaoff and their biological Witnesses and we dldn t
(20) thlOk we needed to do that
(21) This agam sounds 11I(e an attempt to use rebuttal 11 s
(22) an attempt to get the last word on the subject 10 the
(23) circumstances where we purposely did not put on certam
(24) eVidence because we dldn t think It was necessary to rebut the
(25) plamnffs case They want to now bolster their case by

Vol 51-8100
(I) commg 10 and saymg 10 fact the seal populauon IS down and
(2) Mr Day misrepresents thmgs bird population IS down -
(3) baSically reopemng up Issues that we had rebutted ~ur case
(4) and 11 puts us 10 the untenable posItion now of trymg to
(5) reopen uungs do we recall SCience witnesses that we
(6) dehberately dldn t put on because of their IImlled
(7) presentation
(8) I don t thmk that Mr Perumenos has 10 mmd a proper
(9) purpose for rebuttal Simply to get the last word

(10) THE COURT Well the Nagel proposed testimony IS
(11) rebuttal
(12) MR DIAMOND I dldn t qUIte follow Mr Perumenos he
(13) said With respect to subSistence Perhaps he could just repeat
(14) that?
(IS) MR PETUMENOS Sure Mr Nagel had a tendency to
(16) de-emphaSize the SubSistence aspects and not talk about
(17) subSistence economy Mr Nagel created a map of the
Chugach
(18) regIOn when he was With Chugach and he deSignated the
vanous
(19) villages and so forth as havmg - the pnmary purpose of
(20) havmg a SubSistence economy And that IS the map I would
(21) WIsh - the eVidence WIsh to put 10 on Nagel
(22) With respect to the wtldhfe Videotape the wlldhfe
(23) Videotape came 10 for the first time In defense case We re
(24) entitled to have someone from the community talk about where
(25) those thmgs were taken wha t they mean all of that where the
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(I) seals are where they re not ThIngs of that naDlre Also to
(2) pomt out that a number of the - of ammals that are on the
(3) videotape are not subsistence related that they re I1"rclevant
(4) to the subsistence economy
(5) THE COURT Okay thank you
(6) Counsel I think It S rebuttal It 11 be on
(7) MR CLOUGH Last one Your Honor the first three IS
(8) Michael Goodwm Michael Goodwm was a dIStrict park ranger
(9) for Shuyak: Island State Park on Kodiak at the tune of the splll

(10) through 1990 Everybody mvolved m thIS Kodtak case mows
(II) that Shuyak Island regardmg Its use and ollmg of It were
(12) the pnme Issue of Kodtak Island propeny case about half of
(13) the enttrc clatm A number of the witnesses for the plamuffs
(14) have already tesufied about oumg and usage
(15) I could go through the IIst here -
(16) THE COURT I agree With you counsel I think the
(17) best way IS to f"md out what he s gomg to say
(18) MR STOLL Your Honor Mr Hamson tesufied that he
(19) had an open checkbook or unltmlted checkbook somethmg to
that
(20) effect that he could provide whatever It took to take care of
(21) a problem Mr Goodwm wlll tesufy that he made several
(22) requests repeatedly both locally and met With Mr Hamson
(23) and 10 attempt to try to get resources to - to clean up the
(24) Island When he left m October of 1990 the ISland was sull
(25) olled Shuyak was still oiled and that S baSically Just

Vol 51 - 8102
(1) rebutting what Mr Hamson tesufied to
(2) MR CLOUGH Mr Hamson testified -
(3) MR STOLL This IS gomg to take about 15 mmutes
(4) MR CLOUGH Mr Hamson offered no tesumony
(5) whatsoever about ollmg on Shuyak Island so I thmk that pan
(6) of It IS clearly not rebuttal He Just dldn t talk about
(7) that
(8) The other ISsue as to the open checkbook: I quite franlc1y
(9) don t have any Idea what Mr Goodwm s gOing to say In that

(10) parncular regard so I m at a bit ofa loss to respond to It

(11) THE COURT Is he gomg to testify that hiS requests
(12) were deQled because of money reasons?
(13) MR STOLL He doesn t know what reason He mows
(14) that he made a request repeatedly for - you mow to get - to
(15) get the Islaod cleaned up The only reason that the relevance
(16) of the comment I made about It stili bemg oIled IS Simply that
(17) why would he be requestmg -;.Just to put Into context he s
(IS) requesting resources to clean up
(19) 1mean that s the only purpose of the - the real thrust
PO) of hiS testimony IS that he made requests mcludmg dlrect
(21) when he was unable to get the requests met at the local
(22) level - by that 1mean wlthm the KodIak: dealmg With the
(23) KodIak - the Exxon people on KodIak: he then had me,:-ungs
WIth
(24) Hamson and trymg to get the thmg cleaned up And It

(2j) dldn t - the Job dldn t get done
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(I) He doesn t mow whether they dldn t wme a check: or what
(2) but he Just mows that he made the request and I think It
(3) cenatnly goes to what Mr Hamson tesufied to It s very
(4) shon testunony
(5) MR CLOUGH It may be shon but It s Impon&nt If I
(6) can bnefly respond to It Your Honor First of all seems to
(7) me the open checkbook IS a bit of a red hernng If I dare use
(8) that word To get to what I t1unk Mr Stoll wants to put
(9) evidence on somebody to talk: about 1990 ollmg on KodJalc

and
(10) Mr Stoll put on a number of witnesses and asked about 1990
(II) ollmg and they all said they weren t aware of It
(12) I m gomg to have to ask your mdulgence to renund me of
(13) the names - you asked both f"lShermen about that and Jerome
(14) Selby - all of them said they did not observe KodJalc ollmg 10

(15) 1990 Because he dldn t put on eVIdence of Kodta.k: ollmg 10

(16) 1909 we dldn t address It Now at the last mInute he 5 trymg
(17) to put somebody on to talk about ollmg 10 1990 when clearly
(IS) It was not eVIdence put on 10 plamuffs case
(19) MR STOLL Your Honor we did put on eVidence of 011
(20) 10 1990 but I don t think that S- that s not the thrust of
(21) thiS wlU!ess tesumony
(22) THE COURT You re wl1lmg not to ask: lum those
(23) questions?
(24) MR STOLL I wl1l Your Honor but the pomt IS that
(25) If when he left -

Vol 51 - 8104
(I) THE COURT You Will or you won t?
(2) MR STOLL I d ltke to because It shows between May
(3) of 1989 when the 011 first came to Kodiak all'1 October of 1990
(4) when Mr Goodwm ceased to be the ranger on Shuyak dunng

that
(5) enure pcnod of ume there was 011 that dId not get cleaned
(6) up That s the thrust of It I mean-
(7) THECOURT Yes It sthe thrustoflt It was the
(8) thrust of your mdlcates m chIef too wasn tit?
(9) MR STOLL No no I would agree With that statement

(\0) Your Honor but the pomt IS that they - they ve ra15cd thiS
(II) Issue about Mr Hamson say109 Well we cleaned cverythmg
(12) up and all I m try109 to say IS they dldn t clean everythmg
(13) up
(14) THE COURT I don t remember him say109 anythmg .bout
(I') that You staned out With the open checkbook Ifm fact
(16) that deserves rebuttal then I suppose requests for usb (0 be
(17) done and refusals or Inactivity IS - comes wlthm the
(18) descnptlon of rebuttal
(19) MR STOLL Right
(20) THE COURT But the qucstlon of olllng to 1990 was a
(21) case 10 chief Issue wasn lit?
(22) MR STOLL There 5 no qucstlon about that Your
(23) Honor 1 m not - I m not punmg him on for that purpose
(24) The purpose-
(25) THE COURT Then you can t use hIm for that purpose
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(1) MR STOLL Well may IJust ask the Court thIS
(2) question and that IS IS that If! ask hIm Old you make
(3) repeated requests and he says Yes and I say When dId
(4) you stop makmg these requests and he says In 90 - I m
(~) Just trymg to figure out -
(6) TIlE COURT I suppose that s true If It s part of the
(7) pattern It ImplicItly shows he thought there was otl
(8) MR STOLL I don t Ienow how - I mean I m not tryIng
(9) to put hIm on for that purpose I mJust trymg to show that

(10) he s stilI makIng requests and the - the - you know that s
(t I) the whole purpose OtherwIse the Inference IS that he Just
(12) made requests In 1989
(13) MR CLOUGH FIrst-
(14) TIlE COURT I want you to go talle to hIm I want you
(I~) to go talle to hIm and find out what he says about OIling In
(16) 1990 and then come back In and tell me
(17) MR STOLL Your Honor we II say that Mr Clough or
(18) hIS assocIates Interviewed hIm In person last week
(19) TIlE COURT They may have done that but they dldn t
(20) know when you were gomg to present hIm
(21) MR CLOUGH In fact at that time Mr Stoll hadn t
(22) even spoken to him
(23) MR STOLL One of my associates had talked to hIm
(24) Your Honor
~) MR CLOUGH At some poInt I II need a breale to do

(I)

(2)

(3)

(4)

(')

(6)

(7)

(8)

(9)

(10)

(II)

(12)

(13)

(14)

(I~)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

~)
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MR DIAMOND Your Honor we now tum our attention to

a bunch of WItnesses who are not on the WItness list We can
deal WIth them 10 any order The file I pulled was Lucy Groh
TIlE COURT All nght let s talk about Lucy Groh
I ve heard her name so much What would she testIfy to? '\
MR FORTIER Your Honor Ms Groh wIll testIfy to

sales at ElIamar There were several charts that defendants
presented that we hadn t seen before chart number 10305 and
10284 10305 was the sales hIstory chart ten-year chart
10284 was the paIred-sales chart - both dealmg WIth Ellamar
Mrs Groh and Mr Groh ofcourse own Ellamar
TIlE COURT What s she gomg tQ say?
MR FORTIER She s gOlDg to talk about the sales

history there Your Honor And she s also gomg to talk
about - she s also gOIng to dISCUSS the paIred-sales chart
THE COURT Counsel when I say what IS she gomg to

say I don t want a general descnpaon I want to know what
she IS gOlDg to say
MR FORTIER Oleay Your Honor SpecIfically what

she s gOlDg to address IS the fact that m 1989 there were no
sales that-
TIlE COURT Does the chart show that there were

sales?
MR FORTIER I believe that the chart IS Indlcaave

ofsales gOIng up Thcre was testImony that there was a sale

Vol 51- 8106
(I) that Your Honor
(2) TIlE COURT At some pomt I II need a break too
(3) CalI and see If the JUry IS ready
(4) MR CLOUGH Wtli we be able to re-address thiS Issue
(') after I talk to hIm?
(6) TIlE COURT Yes It appears you WIll be because It
(7) appears I can t separate the 1990 from the open checkbook
(8) MR CLOUGH It seems to me Mr Stoll s even conceded
(9) he can t concede or connect through Mr Goodwm the dental of

a

(10) request related to a checkbook Unless I mIsheard he s
(II) conceded that m court
(12) TIlE COURT Yeah that s a good argument counsel
(13) MR CLOUGH It pUlS us m a real tough spot Your
(14) Honor for eumple Fred Byars -
(I') THE COURT Counsel none of thiS pUlS you m a tough
(16) spot ThIs IS all ten mmutes of testimony Let s not put too
(17) much hyperbolae In here plcase ThiS IS not disaster for
(18) Euon
(19) MR CLOUGH It s not but the pomt I m trylDg to
(20) make Had thIS been brought up 10 dIrect - Mr Byars worked
(21) at KodIak m 1990 was an observer He testified about 89
(22) that s all they put on was 89 He s gone back to Lake
(23) Charles Ifthcy d put It m on direct It could have been two
(24) mmutes as a part of our direct and that would have been the
~) Issue

Vol 51 8108
(I) closcd m 1989 and then Mr MacSwam I thmlc mdlcated
(2) actually hc recordcd the sale In 1990 Thcre was also
(3) testimony of road and dock In 1987 contnbuted to se.les In
(4) 1988
(') MR STOLL Your Honor If I may mterrupt my
(6) co counsel? The charts that were produced for the first tIme
(7) dunng me defendants case show the construction there was a
(8) number of sales In 1988 and could we have thc thmg on the 
(9) MR FORTIER Talce a look at 10305 first

(10) MR STOLL And me bottom graph Your Honor shows
(II) the - shows me new dock and roads construcaon and they
(12) eltplam that as me reason for these sales In 1988 and that IS
(13) the first tIme that they ever presented any eVidence of that
(14) There was no - 10 theIr expert reports they dId not make any
(1$) reference at all to new roads and dock constructIon ThIS IS
(16) completely new stuff that they had not presented previously
(17) and thiS graph Itself IS totalIy new
(18) As I mentloncd -
(19) THE COURT And she s gOing to teStIfy the graph IS
(20) misleadIng?
(21) MR STOLL Yes because she s go109 to say the new
(22) roads and dock construction were not the reason for the sales
(23) gomg up In 88 and then the subsequent dechnc In 1989
(24) THE COURT What IS she gOlDg to say the reason was?
(23) MR STOLL There was a healthy market I mean the-

/
(
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(I) the construction assisted m that but the pomt IS IS that
(::!) the drop m 89 was attnbutable to the spill And contrary to
(3) the tesumony of their expens m - mdefendants case m
(4) chief
(S) THE COURT Okay thank you
(6) MR STOLL It s gomg to be agam a very short
(7) witness
(8) MR DIAMOND I was once defendmg a CruIllnal case and
(9) I had an eyewitness take the stand for the prosecution and he

(10) only tesllfied for five mInutes Short witnesses can be
(11) harmful
(12) Your Honor we dido t start at the Ellamar eVidence If I
(13) may approach?
(14) Tlus IS the PXI204 whIch Dr Mundy put m eVidence If I
(15) may direct you to pages 2741 and -42 of Dr Mundy s direct
(16) tesumony he talked about Ellamar sales In fact plamllffs
(17) prmclpaJ eVidence
(18) The plamllffs prmclpaJ eVidence ofa cessation m the
(19) market m Prmce William Sound was E1lamar This was really
(20) the only table they put m thiS was Mundy s proof of It and he
(21) testified as you see at some length and some mtensuy over
(22) what happened With respect to sales at Ellamar
(23) Plamtlffs had every opportumty If hiS numbers were
(24) mcorrcct or hiS numbers needed to be bolstered to call
(2$) Mrs Groh at the time She s not a surpnse to anybody

Vol 51-8110
(I) Mr Mundy s numbers come from Lucy Groh or at least an
(2) mterpretatlon of Lucy Groh
(J) THE COURT Is thiS one of the witnesses not on the
(4) witness list?
(5) MR DIAMOND Not on the witness list And the
(6) suggestion we dldn tdlsclose our view of the Ellamar sales IS
(7) wrong There s a copy of Mr MacSwam and Mr Dorchester s
(8) report which was furnished last year and the table on the first
(9) page IS Ellamar sales

(10) THE COURT All nght
(II) MR DIAMOND I mean It seems to me thiS IS clearly
(12) an attempt that they re not sansfied With how Dr Muudy came
(13) across on Ellamar They want to call somebody else who s
go109

(14) to talk about the same thmg that he talked about afler we ye
(15) already had our one shot at rebuttmg our Ellamar eVidence
(16) This IS not somebody on the witness list somebody they could
(17) have put on the witness list If they chose and they
(18) deliberately deCided to go With Dr Mundy mstead of Dr Mundy
(19) and Lucy Groh They shouldn t now be permuted to change
(20) forces
(21) MR FORTIER Your Honor-
(22) THE COURT This IS a tough one counsel I m gomj
(23) 10 pass until I see the other witnesses to see whether there s
(24) a pattern here I thmk she s a legitimate rebuttal witness
(25) When I aslc you I m gomg to want to know why she was left off

Vol 51 8111
(1) the witness list
(2) MR FORTIER That s tme Your Honor
(3) MR PETUMENOS Perhaps we should take them m the
(4) order they re gomg to be cal1ed
(5) THE COURT I thought that s what we were domg
(6) MR PETUMENOS We JustJumped out Some of the
(7) objections are takmg longer than the testimony wJ11 take
(8) MR DIAMOND On Groh I understand the only purpose
(9) she s bemg caJled IS to talk about the number of sales There

(10) was extensive testimony by Dr Mundy about conversations With
(II) her
(12) THE COURT I dldn t tIunk It was qUite IlID1ted to the
(13) number of sales She was gomg to talk about her opmlon
(14) MR DIAMOND Well that s really a problem because we
(IS) chose not to rebut that 10 our case It s already come m
(16) Here IS Muudy s testimony at pages 2823 and 2824
(17) Mrs Groh has already testified through Dr Mundy as to her
(18) 0plDlons
(19) THE COURT Yeah you re nght
(20) MR DIAMOND And we made a !aCtlcaJ deCISion not to
(21) take Dr Mundy on 10 our case not to put on any rebuttal to
(22) that and now we find the witness IS commg back I thuu:
(23) that s clearly ID1proper purpose
(24) THE COURT Thank you counsel
(2$) All nght where s the JUry? Tell them to come over here

Vol 51-8112
(I) We re gomg to go With the first three witnesses counsel
(2) MR DIAMOND May I get that transcnpt back from
(3) you?
(4) THE COURT Show counsel that testimony
(5) (Jury 10 at 8 55 am)
(6) THE COURT All nght The JUry IS present counsel
(7) MR PETUMENOS Your Honor the plamtlffs call as
(8) their next Witness Mr Edgar Blatchford
(9) THE CLERK Sir can you attach the DlIcrophone to your

(10) tie and remam standmg for the oath Please raise your nght
(II) hand
(12) (The WItness Is Sworn)
(13) THE CLERK Please be seated SIr for the realrd
(14) can you please state your full name?
(15) A Edgar Blatchford Blatchford
(16) THE CLERK Can you please spell your last Dame
(17) A B-as 10 boy-I-a-t-e-h-f-o-r-d
(18) THE CLERK And your occupation?
(19) A I work for the state
(20) THE CLERK ThanJc you
(21) DIRECT EXAMINATION OF EDGAR BLATCHFORD
(22) BY MR PETUMENOS
(23) Q Good mornlDg Mr Blatchford
(24) Mr Blatchford you are the commIssIoner of the stale
(25) department of commuDlty and regional affalTS nght now?

L
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Vol 51 8113
(I) A Yes lam
(2) QThat s a cabinet-level postnon wIth the government nght?
(3) A Yes that IS

(4) Q You are also an Alaska Nanve?
(S) A Yes lam
(6) Q And could you tell the JUry please what your educanon
(7) IS?
(8) A Grade school hIgh school Seward Alaska graduate of
(9) Alaska MethodIst UmveTSlty law degree from the Umverslty of

(l0) WashIngton School of Law and a masters from ColumbIa
(11) UnIversIty In New York CIty
(Il) Q 50 you re a lawyer hke one of us?
(13) A Well I don t prefer to say that
(14) Q I know you don t I knew thiS was my opportunity to malee
(IS) you say It So that Swhat I dId
(l6) Mr Blatchford have you been chamnan of the Chugach
(l7) Alaska Corporanon Board of Directors?
{I8) A Yes I have
(l9) Q And could you tell the JUry the penods of time that you
(20) served as chairman?
(21) A PreSident In 1979 1980 through 83 chairman of the board
(22) I thmk It was 8- - late 83 through 86 also chairman of
(23) the board And nght after the oll spill unnl1991 I was
(24) chaIrman of the board then
(2S) QAs chaIrman of - In addItion to beIng chairman of the

Vol 51-8114
(I) board you had also served as a director of Chugach on other
(2) occasions am I nght?
(3) A Yes
(4) Q Were you Involved m some of the work: that went mto the
(~) Chugach land selections?
(6) A Yes
(7) QTell the JUry what you did for Chugach m the land
(8) selection process
(9) A As a member of the board ofdirectors of 1977 except for

(lO) bnefpenods on unol the land selection process was
(II) completed the board of directors approved all land selections
(12) and all land selections were voted upon by the board
(13) Q Did you go to WashlDgton D C to negotiate some of the
(l4) land selections?
(I~) A Many times
(16) Q Who did you worle WIth back there?
(17) A We work:ed WIth the congressional delegations and mcludmg
(18) other stales - well our congressional delegation and other
(19) stale delegations
(20) Q One of the thlOgs you were lookmg for back there was land
(21) thaI would assIst the corporation WIth economIc development?
(22) A Yes
(23) Q Whal role did Subslslence play m loolemg for land m land
(24) selections back: m Washington D C when you did that work?
(2.S) A Subslslence was a pan ofall of the selections

Vol 51 - 8115
(I) Q Would It be correct to say that subSIstence played no role
(2) In the land selections at Chugach?
(3) A That would not be correct
(4) QAnd you were there?
(~) A I was there
(6) QIn the - as the corporanon looles at bUSiness
(7) opportunities for Its lands does It conSider the Impact to
(8) potennal subSistence to Its shareholders?
(9) A Yes

(10) QAnd does It do that frequently?
(II) A All the time
(12) Q Are there frequent diSCUSSIons about that among the
members
(13) of the board ofdIrectors?
(14) A Yes
(15) Q Do you know a person named Mr Pete Nagel?
(16) A Yes
(17) QWho IS Mr Pete Nagel?
(18) A Peter was a member of our management staff from the time
be
(19) became employed I thlD1c It was probably the mid 1980s unn!
(20) most recently
(21) Q Was he the land manager for a penod of nme?
(22) A Yes he was
(23) Q What does the land manager do?
(24) A The land manager IS a pan ofour management team or was
a
(23) pan of our management team dunng the ennre time I was on

Vol 51-8116
(I) the board of dIrectors and was called In repeatedly dunng all
(2) board meetings to adVise the board ofdIrectors on land
(3) selections and Impacts on NatIve lands _
(4) Q Did Mr Nagel when you were chaIrman of the board after
(~) the 011 spill was Mr Nagel active In assIsting the Chugach
(6) Alaslea Corporation hngatlon agamst Exxon?
(7) A Yes
(8) Q DId he assIst In cOOlIng up WIth document production title
(9) documents and so forth to assist the litigation?

(10) A Yes
(II) MR CLOUGH Objection Your Honor relevance
(12) THE COURT Yes Where are we counsel?
(13) MR PETUMEN05 Mr Nagel specifically stated he was a
(14) low-level management employee that had very httle to do WIth
(1-') the htlgatlon when he was at Chugach
(16) THE COURT All nght go ahead
(l7) BY MR PETUMENOS
(18) Q Dunng the entire time Mr Nagel assIsted the Chugach
(19) Alaska Corporation while he was employed there With you lIS

(20) chamnan of the board dId Mr Nagel ever express to you any
(21) reservation or any concern about pursulDg that htlgatlon?
(22) A Not that I can recall
(23) Q Not once?
(24) A Not once
(2.S) MR PETUMENOS I have no further questions

Page 8113 to Page 8116 907-258-7100 MIDNIGHT SUN COURT REPORTERS



SfATE TRIAL TRANSCRIPI' 9-06-94 VOLUMESI XMAX(7)

I I

I I

Vol 51 - 8117
(I) CROSS EXAMINATION OF EDGAR BLATCHFORD
(2) BY MR CLOUGH
(3) QHI Mr Blatchford My name sJohn Clough and I represent
(4) Exxon Good mommg sir?
(5) A How are you
(6) QJust a couple of questions for you
(7) Back dunng the land selection process - you recall that
(8) you were deposed a while ago 10 thiS case nght?
(9) A Yes I was

(10) QAnd dunng that depoSItion you were asked some questions
(II) about the land selection process Dunng It Isn t It true
(12) sir that Chugach considered how the lands they were selecting
(13) could be used to employ Chugach shareholders?
(14) A Yes
(IS) QAnd Isn t It true sir that another factor you were
(16) consldenng at the time you made the land selection process
was
(17) how the corporation could earn a profit from the lands It was
(18) seeicmg to select?
(19) A Yes
(20) QAnd Isn t It true sir that dunng the negotiations With
(21) the Umted States the Idea of the econolDlc value of the land
(22) was discussed repeatedly?
(23) A Yes
(24) Q In fact over and over agam?
(25) A Yes

Vol 51 8118
(1) Q And Isn t It also true sir that you re not aware ora
(2) smgle parcel not even one that was selected pnmanly for
(3) subSistence purposes?
(4) A Yes
(5) MR CLOUGH Thank you No further questions
(6) REDIRECT EXAMINATION OF EDGAR BLATCHFORD
(7) BY MR PETUMENOS
(8) Q When you say that land was not selected pnmanly for
(9) subSistence purposes are there land uses for economic

purposes
(10) that are consistent With subSistence use?
(11) A Yes
(12) QAnd can you thmk of - well I have no further questions
(13) Thank you Mr Blatchford
(14) ruE COURT Don t step down yet sir Hang on Just a
(1') mmute
(16) MR CLOUGH Thank you ~Mr Blatchford No further
(17) questions
(18) ruE COURT Yes you may step down sir
(19) MR PETUMENOS Your Honor the plamtlffs Will next
(20) call Mr 10hn Chnstensen
(21) ruE CLERK Sir can you attach the microphone to your
(22) lapel there and remam standmg for the oath Please ral~e

(23) your nght hand
(24) (The Witness Is Sworn)
(25) ruE CLERK Please be seated Sir for the record

Vol 51 8119
(I) can you please state your full name?
(2) A 10hn Allen Chnstensen
(3) TIIE CLERK Please spell your last name?
(4) A C-h r-I-s t e-n-s-e n
(5) TIIE CLERK And your occupation?
(6) A I 00 presently the chairman of the board of Chugach Alaska
(7) Corporation
(8) TIIE CLERK Thank you
(9) DIRECT EXAMINATION OF JOHN ALLEN CHRISTENSEN

(10) BY MR PETUMENOS
(11) Q Mr Chnstensen good mommg How long have you been
the
(11) chairman of the board of the Chugach Alaska Corporation?
(13) A ApproXimately four months
(14) Q Could you tell the JUry when - where you reSide - where
(IS) you used to reSide before you became chatrman four months
ago?
(16) A I reSided m the village of Chenega hay smcc IDId as I
(17) believe
(18) Q All nght And tell the JUry a hale bit about your
(19) hlslOry ID Alaska smce the last time that you came 1010 the
(20) Pnnce Wilham Sound area I thmk you first came 10 more
(21) recently as an adult IDtO Cordova?
(21) A I returned 10 Alaska 10 August of 78 I resided ID
(23) Cordova and some rather remote areas on the eastern Side of
(24) Prmce William Sound In It wa.s 82 I believe I moved 10

(2:5) the vtllage ofTatitlek and reSided there unul I moved 10

Vol 51-8120
(I) Chenega 10 8S
(2) Q And you lived ID Chenega from 1985 unul you became
(3) chairman some four months ago?
(4) AYes I stili mamlam a household there my falDl1y Just
(5) moved mto town here m the last week
(6) Q Did you raise children m these areas?
(7) A Yes
(8) QTell the JUry about your chtldren and how many you raised
(9) there

(10) A I have three Children They spent their time In schoolm
(II) both Tatitlek and Chenega Presently they are m mnth tenth
(12) and 11 th grades
(13) Q Dunng the penod of time pnor to the 011 spllialld after
(14) the 011 spill how did you proVide the protem for your falDlly?
(IS) A Can you state that question agam?
(16) Q How did you proVide meat and fish for your faIDI[y for the
(17) penod of time before the 011 spill from 85 untl[ the penod
(II) the years after that you lived In Chenega?
(19) A Mostly meat and fish we lOok locally we bunted for It

(20) Q Can you gIVe the JUry an Idea what percentage of your meat
(21) and fish was oblamed from subSistence activity?
(21) A 96 98 percent at least Some years exclUSive It was all
(23) of It Other years maybe a bit less
(24) Q You were on the water and m the land of that area often?
(25) A Yes
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(I) Q Both before and after the oLl spLll')
(2) A Yes
(3) QHave you bad the opportumty to take a look at a wLldhfe
(4) vIdeo - I m not sure the number - but a wlldhfe vIdeo that
(S) was played for the JUry bere m thIS - m thIS trial')
(6) A Yes I beheve It was ntled Prmce WLlllam Sound Wlldhfe
(7) or somethmg sImIlar to that
(8) QAll ngbt DId you nonce anything about that wildlife
(9) vIdeo that you thougbt requIred comment Insofar as It relates

(10) to the subsIstence acnvltJes In the area that you bunt and
(11) fisb')
(12) A Yes I dId The - some of the examples - namely Long
(13) Bay wblcb IS very near ColumbIa GlacIer and north of GlaCier
(14) Island Nassau Fjord and the rocks east of Nassau Fjord And
(IS) In partIcular they sbowed qUIte an abundance of wlldhfe
(16) However those are two areas to my knowledge that weren t
(17) oiled and wben you compare those to the area - examples of
(18) Sleepy Bay on Evans Island and SawmIll Bay It s the - the
(19) dIfference In the abundance ofwlldhfe IS obvIOUS sawmill and
(20) Sleepy Bay being relanvely low In vanetles and quanntJes of
(21) manne hfe
(22) Q All ngbt
(23) A Marme mammals In partIcular
(24) Q Let s talk: about manne mammals
(25) DId you nonce a substannal dIfference m manne mammals

Vol 51 - 8122
(I) that you would normally bunt - you normally hunt seal do you')
(2) AYes Ido
(3) QAnd did you notice a substantial decrease m abundance of
(4) seal after the 011 spill In the areas that you hunt')
($) A Yes
(6) Q Old you notice a dIfference m the age of the ammals that
(7) you would normally see In the area')
(3) A Yes After the 011 sptll It was - there were very
(9) little If any young seals passing through the area m the

(10) Southwest DIstrict of Pnnce Wilham Sound
(II) Q DId you alter or change your huntlOg patterns as a result
(12) of the 011 spill?
(13) A Yes
(I~) Q Tell the JUry
(IS) A Some years - dunng the year of the aLI spill and some
(16) subsequent years we ve bad to travel farther and IOto areas
(17) that we hadn t bunted as often or prevIously
(18) QOld you talee fewer ammals') ..
(19) A Yes In the years ImmedIately precedlOg - I mean after
(20) the all sptll
(21) Q And why was that?
(22) A They weren t there They weren t m the areas that we
(23) could get to by any practical means
(2~) Q Were you concerned about preservmg or conservmg the
(2$) resource?

Vol 51 - 8123
(I) A Personally my personal pracnce IS If- If a pamcular
(2) specIes IS bard for me to ilnd I do not make a great effort to
(3) pursue that specIes
(~) Q Why IS that')
(5) A For the purpose of conservatIon
(6) QDo you believe that the VIdeotape that you saw faIrly and
(7) accurately and typIcally descnbes the abundance of wildlife m
(3) the area In wblcb you fisb and bunt In 1994')
(9) A I wouldn t call It the abundance I would say It sbowed

(10) the lack ofabundance In the areas that we tradlOonally bunt
(II) Q And the JUry saw lots of close ups of seals cute seals
(12) popping up and down and lots of bIrds m the area
(13) Does that mean to you lookmg at that VIdeo they sbould
(I~) conclude that all the resource IS back for purposes of use by
(IS) your people')
(16) A No I thmk: the companson sbould be between the areas that
(17) weren t affected and the areas that were even In the VIdeo
(18) tl s obVIOUS the dIfference In the quannty like I stated
(19) before and the - the vanety of WIldlife In the VIdeo m the
(20) areas around Evans Island there were really only a bandful of
(21) waterfowl eVIdent and a number ofseaI most ofwhJcb were
(22) large very few young seal And wben you compare that to the
(23) areas outsIde of the oiled area that ts I believe wbere the
(2~) companson sbould be made
(2$) QDo you know a person named Pete Nagel')

Vol 51-8124
(I) AYesIdo
(2) QShowlOg you what bas been marked as plalnnffs ExhJblt
(3) 8130 I m gomg to show It to Mr Cbnstensen first_
(~) Do you recognize 8130?
(5) A Yes I do
(6) QAll ngbt-
(7) MR STOLL It s 8530
(3) MR PETUMENOS Okay 8530
(9) BY MR PETUMENOS

(10) Q Could you tell the JUry wbat8530 IS and wbo created tIw
(II) map?
(12) A That was a map of the Cbugacb regIon s land boldmgs It
(13) also IndIcates the villages boldmgs at the time and was
(14) published m late 88
(IS) QAll ngbt And at the top of the map bere IS a key that
(16) talles about the vanous commUnities of Cbenega Bay and
Cordova
(17) and English Bay and all those Do you see thaI')
(18) A Yes
(19) Q And there s a column here that says the major IndUstry for
(20) each of those towns and villages do you see that?
(21) A Yes
(22) MR CLOUGH Your Honor I m go109 to object on the
(23) baSIS of hearsay He s just haVing hIm read the document It

(2~) appears
(2$) THE COURT I m not understandlDg the objectIon
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Vol SI 812.5
(I) MR CLOUGH It appears he s about to ask the wItness
(2) to read from the document
(3) TIlE COURT Is It m eVidence?
(4) MR CLOUGH I don t believe It IS
(5) MR PETUMENOS Let me ask a few more quesnons
(6) BY MR PETUMENOS
(7) Q Who was the person responsIble for puttmg m the
(8) deSIgnation of the major mdustry for the vanous vulages?
(9) A This - thIS map was produced by Chugach land department

(10) therefore the responslbulty would have been the land manager
(II) QAnd-
(12) MR CLOUGH Your Honor may we approach on thiS very
(13) bnefly?
(14) (Bench Conference on the Record)
(15) MR DIAMOND I guess I should ask Mr Petumenos the
(16) basiS on whIch thIs IS gomg to come m either as an exhIbit
(11) or have him read It?
(18) MR PETUMENOS I m gomg move the exhibit m because
(19) It IS a map created m the ordInary course of busmess by the
(20) Chugach Alaska CorporatIOn and It was created by Mr Nagel
and
(21) the ponlon of the key that we re gomg to be readmg as I
(22) mdlcated m the offer of proof thiS mommg before we started
(23) IS that he has defmed the mdustry m each one of the vulages
(24) as a subSistence economy contrary to the impression he left
(25) WIth the JUry when he tesnfied and I m domg exactly what I

Vol SI - 8126
(I) said I was gomg to do before the tesumony
(2) MR DIAMOND It s not a busmess record so It doesn t
(3) come In under the busmess records exceptions not somethmg
(4) that s prepared ordmanly and systemallcally It s a one shot
(5) deal If It Sbemg offered as a pnor inconsistent statement
(6) which I understand Mr Petumenos to say he s Violated the
(7) rule
(8) MR PETUMENOS It IS a busmess record and I can
(9) estabhsh that It sa busmess record

(10) TIlE COURT How?
(II) MR PETUMENOS Because thiS map IS used throughout
(12) Chugach Alaska Corporation as a plannmg map as a land
(13) management map It was 10 fact the most popular map m the
(14) OIl spIll because Exxon asleed for hundreds of copies of It and
(15) It was one of the maps that they used It was used throughout
(16) the busmess of the actIvIties of the Chugach Corporallon every
(11) day for a vanety of reasons ,.
(18) MR DIAMOND Simply because It may be somethmg that
(19) they used repeatedly docs not make It a bUSiness record A
(20) bUSiness record has to be a document that s systematically
(21) prepared by the corporation In the course of Its busmess A
(22) one-shot deal map IS not a bUSiness record Under
(23) Mr Petumenos theory any document created by a corporation
(24) and used repeatedly becomes a bUSiness record That s not a
(2$) baSIS for the exception Somethmg that s prepared of thiS

Vol SI 8127
(I) nature doesn t have the lIabulty as do regular forms that are
(2) fuled out m the ordmary course
(3) MR PETUMENOS ThIs wasn t - thIs IS no one-shot
(4) excepuon to the busmess records exception This was not
(S) prepared for hllgatlon It was prepared for the ongomg
(6) busmess and used m the ongomg busmess of Chugach Alaslea
(7) Corporallon In fact there s only one such map that s
(8) relevant to the busmess
(9) TIlE COURT All of thiS the Witness knows?

(10) MR PETUMENOS Sure I thmk so
(II) MR DIAMOND I thmk thiS IS commg m to Impeach and
(12) that s the real purpose It s unfair Impeachment because
(13) Mr Nagel was not asked -
(14) TIlE COURT That s true he wasn t
(IS) MR PETUMENOS Well I don t think - It S not commg
(16) m as a pnor mconslstent statement IS the problem It s
(11) commg 10 as a busmess record that thIs witness created
(18) TIlE COURT Yes butthe pomlls counsel you asked
(19) foundational questions showmg Mr Nagel somehow IS the
(20) preparer of thIS map which IS a doubtful proposillon and he
(21) was never asked whether or not he did prepare thiS map So
now
(22) you ve got thIS witness who mayor may not know that he really
(23) prepared thIS map or what parts he prepared vouchmg for the
(24) map and that Nagel IS the person who prepared It He Just
(25) doesn t - I mean I koow there IS mfirmilles m that process

Vol Sl- 8128
(I) MR PETUMENOS Let me asle the questions then and
(2) see - because I don t think there IS any doubt about who
(3) prepared the map m thiS wIOless mmd He,»tas on the board of
(4) d lrectors at the lime II was prepared I thlnle I can establish
(5) It sa busloess record and Mr Nagel prepared It through
(6) questioning thiS wIOless
(7) THE COURT Maybe you can and can t
(8) MR DIAMOND Whether Mr Nagel prepared It or not If
(9) Mr Petumenos wanted to use It to Impeach Mr Nagel s pnor

(10) testimony he had an obligation to show the map to Mr Nagel
(II) to show him the statements to give him an opportuQlty to
(12) explain He dldn t do that
(13) MR STOLL They deSignated thiS for Nagel
(14) MR PETUMENOS That s only true If you re tallcmg
(15) about a statement of a witness who malees a statement at a
(16) particular time But the preparation of a busmess record
(11) IS - I m entitled to put m a bUSiness record prepared by the
(18) witness parucolaTly when he says I was worlemg for the
(19) Chugach Alaslea Corporallon and subSistence wasn t a big
deal
(20) and he s prepared a map that says every one of the
commUDIlles
(21) that the pnnclpal and major Industry IS
(22) THE COURT The map says that?
(23) MR PETUMENOS It does I II show the Court The
(24) Ieey nght here says the major Industry and It says subSistence
(25) undereach one of the Villages
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(I) THE COURT AU nght you re gomg to have to lay the (I) sImply physically accurate at the nme at least It s a very
(2) foundatIOn (2) detailed map as far as names and places and the actual map
Dl MR PETUMENOS Okay (3) pomon of the - of the document
(4) (Bench conference concluded) (4) It s been - smce Its production It s - It Sbeen used
($) BY MR PETUMENOS (3) quite heavtly m many aspects It s been used outside of
(6) QThe map that we re talkmg about here was thIS map used (6) Chugach bUSIness Many of the aIr operators prefer to carry
m for - In the ordInary course of bUSIness by Chugach Alaska m thIS map WIth them m the course of theIr bUSIness due to the
(8) Corporation? (8) fact that - due to the detail and the names that are on some
(9) A Yes (9) of these and the locations They re common names that are

(10) Q And was It used for Just oJ! spllllltlganon-related used
(II) thmgs or for the bUSIness of the corporation as It functioned? (10) today by many people panlcularly fishermen that aren t
(12) A Oh no It was used for general bUSIness produced before (II) pnnted on the normal maps and aIr charts
(13) the oJ! spIll (12) THE COURT For how long has the corporation been
(14) QAll nght Who was the person who was In charge of the (13) USIng thiS map?
(m production of thIS map? (14) A Smce Jl was produced In 1988
(16) A Mr Nagel (1$) MR PETUMENOS And Judge thIS map was deSIgnated by
(17) QAnd thIS map was used as a land management tool? (16) the defendants under Mr Nagel s name when - when Mr Nagel
(18) A Yes (17) was to tesufy
(19) MR PETUMENOS Your Honor I would move the map mto (18) THE COURT What s the number?
(20) eVidence and seek to pubhsh It before the JUry (19) MR STOLL Your Honor the defendants when they were
(21) (Exhibit 8530 offered) (20) gomg to offer thiS It was defendants ExhIbIt DX12615
(22) MR CLOUGH Your Honor we d object I stIll don t (21) (Exhibit DX12615 offered)
(23) thmk the cntena for a bUSIness record has been met The key (22) THE COURT You want It m under that number?
(24) IS whether It was prepared and the motion IS whether It was (23) MR PETUMENOS I don t care which number Jl goes m
(2$) offered prepared m the ordInary course of busmess as pan (24) under

(2$) THE COURT I thmk the foundation s adequate

Vol 51 8130
(I) of the ordmary course of busmess from the corporation
(2) The only testimony we ve had from the witness IS that the
(3) map as a map was subsequently used by the corporation but

ItS

(4) clear Mr Petumenos IS trymg to offer a pamcular textual
(3) ponlOn of the map and there s been no foundatIon laId as to
(6) how that textual ponlon that was In fact quoting from the
m rule compiled from Information transmitted by a person WIth
(8) knowledge acqUired of the regular conduct of busmess actiVity
(9) prepared under the regular course of busmess under 803 6 I

(10) don t thmk It meets the hearsay rule
(II) MR PETUMENOS I disagree Judge I thInk thiS IS
(12) all the foundation that s required for bUSIness record I
(13) don t have to estabhsh or take the time for the JUry for each
(14) and every entry on thiS map It s suffiCient he knows Jl was
(13) prepared by the land depanment under the supervISIon of
(16) Mr Nagel and that the map was used In the way It was not Just
(17) for purposes of litigation but conducung all of the busmess
(18) of the corporation
(19) THE COURT SIr Just give me a descnptlon of the way
(20) thiS map was used please
(21) A This map has been referred to throughout the course of
(22) Chugach bUSiness It Sbeen prOVided to - co prospective
(23) partners and people that the corporation wanted to do bUSiness
(24) With It was utlhzed as an Introduction co Chugach Alaska
(2$) Corporation contaInS much cext which IS hlsconcal as well as

Vol 51 - 8132
(I) counsel I m gomg to admit the map
(2) MR DIAMOND Can we vOir dire hun before you rule
(3) final? _
(4) TIlE COURT Sure
($) MR DIAMOND May I do the vOIr dire?
(6) MR PETUMENOS I thought we had one lawyer per
m wItness
(8) THE COURT Doesn t matter to me
(9) MR CLOUGH In thiS cllCucnstance Mr Diamond IS more

(10) famlhar
(II) THE COURT Only ooe lawyer gets to question on thiS
(12) Issue but Jl can be either ooe of you give you a break
(13) VOIR DIRE EXAMINATION OF JOHN CHRISTENSEN
(14) BY MR DIAMOND
(13) Q Mr Chnscensen vanous enmes on the nature of CAC 5

(16) selections there s a legend Subsurface Estates Remaining
(17) Selections Where did that mformatlon come from 10 1988 when
(18) thiS was prepared?
(19) A SpeCifically what lOformatlon are you speakIng of]

(20) QThe definICion of which parcels were remaInlDg selections
(21) as opposed co full free estates
(22) A This was InformatIOn that was all - thiS was developed by
(23) our land depanment
(24) QHow do you know that?
(2$) A They were dlrecced co develop 10 that fashion
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(1) QDId you dIrect them?
(2) A Not m regards to the production of thIS map
(3) QSo you re Just assummg that somebody told them to do It
(4) correct? You re Just assummg that somebody m the

corporation
(') told the land department to do that you have no firsthand
(6) mformatlon?
(7) A Havmg been a dIrector from 85 on I was aware that thIS
(8) was bemg produced m our land department certamly And the
(9) land departmenl of course -

(10) QBut you have no Idea -
(11) MR PETUMENOS Excuse me Excuse me Judge
(12) TIlE COURT He can flnlsh the answer Go ahead
(13) MR DIAMOND You have no Idea -
(14) TIlE COURT No no counsel I said the witness can
(IS) flnlSh
(16) MR DIAMOND I thought he had
(17) TIlE COURT Are you flnlshed sIr?
(18) A I beheve so If! understand the question
(19) BY MR DIAMOND
(20) Q All nghl let s take the acreages here under Native
(21) corporation land holdings Where did that come from do you
(22) have any Idea?
(23) A I m not sure I understand whal you re askmg here
(24) QWell It has Native corporation land holdmgs m the margm
(2S) and It s gOI acreages Do you know where that came from?

Vol 51-8134
(1) Where did the mformatlon come from?
(2) A These are numbers that would have been developed m our
(3) land departmenl The corporation holds these numbers

because
(4) these are the corporalJon s
m Q You re assummg that s where they came from you don I
(6) know do you?
(7) MR PETUMENOS Your Honor I II object at thIS
(8) poml I thmk the tcSlJmony IS clear as to what the source of
(9) the documenl IS

(10) TIlE COURT The objection s overruled Go ahead
(II) BY MR DIAMOND
(12) Q You re mak10g assumptions for the JUry you don t know?
(13) A As a dIrector I have a -I have a legal nght to rely on
(14) vanous experts JD our land departmenl was consIdered uperts
(IS) JD the areas of our lands therefore I conSider those to be
(16) true and correct figures and conduct busJDess from them From
(17) those
(18) QSIr I m not dIspUting your nght 10 rely on - the
(19) question IS whether the JUry should rely on It And my
(20) question IS do you know speCIfically where the information m
(21) the legend came from?
(22) A Only from the mformatlon inSide our land departmelll
(23) That s where I know II came from
(24) Q It s your assumption they have these records and they
(lS) pulled them from theIr records?

Vol 51 8135
(I) A Yes Those records probably are on fIle
(2) Q Is some of the mformatlon COnCeIUJDg CAC parcels
(3) mcorrect? I notice there s a reference reference to deleted
(4) on parcel 37'1
(') A ThIs was produced m 1988 from IDformatlon thai was
(6) current 10 1988 There has becn since some changes
(7) Q So thJs IS nOI- thiS currently does not reflect the
(8) status of Chugach Alaska Corporation s land holdmgs?
(9) A In some mmor areas there have been changes Largely It

(10) does refleci the presenl sItuation
(II) QThere s a dISCUSSion of the - the law JD the left hand
(12) comer Do you know where that came from?
(13) A Those are excerpts from the settlemenl aClltself
(14) QThey don t seem to be quotations?
(IS) A I doubt that they re quotatIons
(16) Q Do you know who prepared the summary of the law?
(17) A No I don t know I don t know the person thai did that
(18) QThere s a descnptIon of the lands of Chugach Alaska
(19) Corporation Where did thiS 1Oformatlon come from?
(20) A From our land department
(21) QHow do you know that?
(22) A They produced the document
(23) Q So you Just - somebody JD the land department you don t
(24) know who wrote thiS up you don t know where from?
(23) A No I do not know specifically where from

Vol 51 - 8136
(I) MR DIAMOND Your Honor I thmk there are
(2) substantial questIons conceIUmg the rehablhty of thIS JD
(3) many respects II should not be certamly adMitted WIthOUt
(4) some limItations This purports to have aU sorts of parcel
(S) boundanes parcel definitions that have nOI been attested to
(6) It s gOI all sorts of narrative that the wItness can t proVide
(7) any foundation for We would object to Its introduCtIon bUI
(8) If It does come JD II should come 1D for a hmlted purpose and
(9) we ought 10 have a proffer of what the purpose IS

(10) THE COURT Okay counsel I think that obJcctlon IS
(I I) well taken There salol of malenal on thiS map that may not
(12) be pertInent to the Issues ID thIS case The questIon IS what
(lJ) you want to use the map for
(14) MR PETUMENOS Your Honor knows thc reason I want to
(IS) Introduce It for and I m prepared to proceed WIth that offer
(16) THE COURT You may proceed but I haven t admItted
(17) the document
(II) MR PETUMENOS I understand I d hke to be ablc to
(19) pubhsh that ponlon of It to the JUry thai IS wIthIn the scope
(20) of the offer
(21) THE COURT Yes you may do thai
(22) MR DIAMOND Although I will note the witness IS
(23) unable to say where thiS came from
(24) THE COURT I don I remember thai thai panacular
(lS) ponlon of the map was somethmg that was gOIDg to be
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Vol 51 8137
questioned on anyway was It? (I)
MR DIAMOND I think that s what counsel wants It (:!)

fur rn
MR PETUMENOS If I could proceed you d be able to (4)

see ~)

MR DIAMOND May I ask one addmonal questIOn (6)

~~ (7)

BY MR DIAMOND (8)

QThere s another table up here on the top says Community (9)

Profile? (10)

A Uh-huh (11)
Q And It hsts the vanous Nattve corporatIOns 10 Pnnce (12)

Wilham Sound and prOVides mformatlon about each? (13)

A Yes (14)

Q One of the columns concerns major mdustty Do you see (15)

that over here? (16)

MR PETUMENOS Judge he snow takmg over my (17)

examination (II)

THE COURT GIVe htm a couple questions counsel Go (19)

ahead (20)

BY MR DIAMOND (21)

QDo you know where thiS came from? (22)

A This came from Chugach land department and the work they (23)

had done Inside the land department (24)

Q Includmg the diSCUSSions of Tatitlek and Port Grabam and (25)

Vol 51 - 8139
mtroductlon of the chart He has no fIrsthand -
THE COURT I haven t admitted It yet but I m gomg

to allow counsel questions on the pomon of the map that he
thmks are pemnent
MR PETUMENOS Actually I m gomg to carry It over

to the JUry the pomon that I want to talk: about
BY MR PETUMENOS
QMr Chnstensen would you come With me to the JUry? It s

gomg to be very hard for them to see but we re gomg to take
a look
First of all the Chugach Alaska Corporation s land

department assists the vtllage corporations from nme to nme
With their land problems IS that so?
A Yes theydo
Q You re gomg to have to reattach that Dllcrophone
Under the direction of Mr Nagel of the land department IS

there a community profile table on thiS map?
MR DIAMOND Your Honor we would object This IS

hearsay and the wlroess IS about to - and IS showmg the JUry
hearsay mformatton There Sbeen no rulmg
MR PETUMENOS It Sthe busmess record
THE COURT Counsel there has been a ruhng and the

ruhng IS he can teStify to the contents of that map
BY MR PETUMENOS
QTell the JUry what your land department determmed was the

Vol 51 8138
(I) Eyak?
(2) A Yes
(3) QHow do you know that thiS table came from mformatlOn m
(4) your land department?
(5) A Document came from wlthm our land departmenl and all of
(6) the mformatlon on It was developed or researched by our land
(7) department
(8) QHow do you know that?
(9) A ThaI s Its Job

(10) QSo you re assummg the land department did Its Job and
(II) produced thIS map?
(12) A Yes I would hope they did theIrJob 10 producmg that map
(13) Q BUI you don t know?
(14) A II looks accurate to me so I thmk they did But by my
(15) readmg of the mformatlon and knowledge of the area It looles
(16) hke they did a very good Job
(17) Q Do you know whether the land department consulted other
(18) people? po

(19) THE COURT Counsel you are gettmg a httle bl! far
(20) afield aren I you?
(21) MR DIAMOND If you re telhng mel am I must be
(22) THE COURT I m certamly not gOing to say what
(23) Mr Petumenos did you re taking over hiS examination but I
(24) thmk you arc gomg a little far afield
(25) MR DIAMOND Your Honor we would object to

Vol 51- 8140
(I) major Industry for these vanous communities that are on the
(2) map and maybe Just take a look at It one by one and tell us
rn A Chenega Bay major mdustry IS fishing and sub~ence
(4) Cordova IS fishmg fish processmg tounsm loggmg and
(5) subSistence
(6) English Bay IS fishmg and subSistence
(7) Eyak IS fishmg fish processmg tounsm loggmg and
(I) subSistence
(9) Grouse Creek IS cad shlppmg rad shlppmg services

(10) tounsm lumber and manufactunng
(II) Icy Bay IS loggmg
(12) Port Graham IS corrections fishing fish processmg and
(13) subSistence
(14) Seward IS rail shipping services corrections tounsm
(UI lumber and manufactunng
(16) Tatitlek IS fishlDg and subSistence
(17) Q I thmk we ve covered all of the vdlages now haven t we?
(18) A Yes
(19) QThat s what I wanted the JUry to know You can resume the
(20) stand
(21) There has been some diSCUSSion 10 the case about the use of
(22) lands for subSistence as bemg an emotional or - or as bemg
(23) an emotional value that the shareholders would hold for the
(24) land In your expenence as a director of the Chugach Alaska
(25) Corporation and as chalfman IS the use of land for subSistence
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(I) an emouonal lSsue?
(2) MR CLOUGH ObJccuon Your Honor FlIStofall I
(3) don t thmk that properly charactenzes any testImony I m
(4) reca11mg
(5) THE COURT That s the problem when you start With the
(6) proposlOon of testImony weeks away counsel
(7) MR PETUMENOS Let me Just ask the quesuon directly
(8) then
(9) THE COURT All nght

(10) BY MR PETUMENOS
(II) Q Do you regard the use of lands for subSIstence uses for
(12) shareholders to be an emouonal lSsue on an econODllC one?
(13) MR CLOUGH Objection Your Honor I see no
(14) relevance to the objection as It apphes to emotional Issues
(IS) THE COURT Objection overruled
(16) A The use of that land 11 s not emotional at all It IS a
(17) real - It Sa real thmg It san econODllC use SubSIStence
(18) m many of our CODlIDUDltleS IS nOt an Optional thmg It s
(19) necessary to the future survival and contlOumg eXistence
(20) BY MR PETUMENOS
(21) Q And you have expenenced that economic component of
(22) subSistence firsthand?
(23) A Yes
(24) MR PETUMENOS I have no further questions
(25) MR CLOUGH HI I m John Clough I represent Exxon

Vol 51 - 8142
(I) and I have to drop thiS down so people can see me
(2) A HI John
(J) CROSS EXAMINATION OF JOHN CHRISTENSEN
(4) BY MR CLOUGH
(S) Q PICklOg up on that question you Just gOt there - I don t
(6) want to ask you thiS about you as an mdlvldual I want to ask
(7) you about you as a dIrector of Chugach Alaska Corporation
(8) Chugach Alaska Corporation does not receIve any economic
(9) revenues from subSistence does It?

(10) A Chugach Corporation does not receIve a dollar value for
(II) subSIstence acnvtUes
(12) Q Shareholders don t have to pay you any fees?
(13) A No they don t
(14) Q Don t have to buy a pennlt?
(IS) A No they don t
(16) Q They don t have to figure OUt the value and pay a tax or a
(17) percentage of It to you 10 any..way?
(18) ANo
(19) Q The other thmg I wanted to tall:: to you about sir was
(20) seals which IS where we started here You tall::ed about your
(21) seal hunting expenence
(22) Do you recall that you were deposed 10 May of 1993?
(23) A Yes I do
(24) Q And at that time you were asked a number of questions
(25) about your seal huntmg expenence tD the Chenega area
weren t

(I) you?
(2) A Yes I don t recall the questions speCifically but I
(3) recall them
(4) Q Now at the tIme your deposlUon was taken you were asked
(5) when was the last tIme you had personally tal::en a seal Do you
(6) remember that?
(7) A I don t remember that speCific question but
(8) Q Well maybe I can make It clear
(9) Isn tIt true that at least as of May of 1993 you hadn t

(10) personally talcen a seal SIDCC before the ou spul?
(II) A That s correct
(12) Q But you had eaten sea! meat m 1989?
(13) A Yes I had
(14) Q And 199O?
(IS) A Yes I have
(16) Q And 1991?
(17) A Yeab I would not doubt that a bit I thmk I had seal
(18) meat
(19) Q And the reason you had seal meat IS because someone else
(20) from the vulage had shared some With you?
(21) A Well that s not exactly correct There was one year Fish
(22) and Game proVIded a - a grant for us to hunt outsIde of our
(23) usual areas where we went to ID northern areas of the sound
(24) and hunted seal It was my boat that took us there
(25) Q But every -

Vol 51-8144
(I) A I personally did not shoot the seal I - however many of
(2) the hunts are communal 10 nature [t tal::es more than one to

(3) accomphsh them
(4) QBut you did get seal meat 10 89 and all the years
(5) thereafter nght?
(6) A In lesser quantities than preVIOusly yes
(7) QWell ADf&G the subSIstence dIVISIon they come through
(8) Chenega every year don t they? And they bastcaJly take a
(9) survey to find outJust how much for each of the subSIStence

(10) resources the vanous faDUhes ID the community consume Isn t
(II) that IS nght?
(12) A They do make surveys I don t know If they rc yearly or
(13) not I am aware of the fact that they tal::e surveys
(14) Q And one of the thlDgS they survey you on IS how much seal
(tS) consumption there IS nght?
(16) A [ believe those questions are regardlDg that
(17) QAnd they prepare statiStiCS on that?
(18) A I - [ would assume so [don t know what they do With
(19) them after they come through
(20) Q And another thlDg the ADf&G does IS they try and make their
(21) best estimates based on their research as to how many seals
are
(22) generally wlthm Pnnce Wilham Sound atany given pomtlO
(23) time?
(24) A [don t know I m not famlhar w1lh how fish and Game
(2.5) operates mternally
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(I) Q Let s tallCJust about Chenega
(2) Isn t It true sIr that over the years really there s -
(3) It Smostly Donald Kompkoff and Charles Selanoff (phonetic)
(4) that have done most of the seal hunting m that town?
(') ANo
(6) Q Okay WeU let s lump aU the hunters m the town
(7) together In a typIcal year how many seals are taken In

(8) Chenega?
(9) A I wouldn t Jcnow that number I would only know what I took

(10) from year to year and thIS many years later I m not sure I
(II) could plDpomt what year I took what
(12) Q It s been years smce you actually went out and hunted?
(13) A No no notataU
(14) Q When you dId hunt what was the typlcal- how many would
(IS) you take?
(16) A How many would I take?
(17) QYeah
(18) A I would take one If I were successful If I weren I
(19) successful I d continue to hunt unnl I did
(20) QHow many of the entire vIllage - you reSided m Chenega
(21) throughout those years nght you testified to that?
(22) A Yes I have
(23) Q No offense but It s a tiny town?
(24) A It sa smaU vulage yes
l2') QAbout how many people hve there?

Vol 51- 8146
(I) A In years I ve hved there I beheve between 50 and 80
(2) Q And It S faIr to say that everybody knows each other pretty
(3) well?
(4) A They know each other
(S) QWell on a typical year how many seals would the people
(6) from the village take?
(7) A Pnor to 89 I would have to estimate because I don t
(8) know that every time a seal IS taken I know people that take
(9) consIdembly more seals than others That s - hke I say

(10) pnor to 89 there was cODSldembly more taken by those
(II) mdlYlduals than smce 89
(12) Q Let s talk In a typical year How many seals would the
(13) village take?
(14) A I can t gIve you a number on thaI I could gIve you a
(13) mnge I thmk
(16) Q And you can t gIve me a number on how many seals were out
(17) there In the southwestern pomon of Pnnce WIlham Sound In a
(18) typical year eIther can you? ..
(19) A No no In that respect I could only relate what I am
(20) able to see
(21) QBut the ADF&G docs keep statistics on how many seals are
(22) actually consumed by Chenega don t they?
(23) A I don t know that
(24) Q And the ADF&G does keep statistics on how many seals are
l2') out there m Pnnce Wilham Sound don t they?

Vol SI - 8147
(I) A I don t know that eIther If they do or not I have never
(2) seen figures pubhshed on how many scaIs are m the Southwest
(3) Dlsmct ofPnnce WLlham Sound
(4) QYou haven t heard that ADF&G has found there s over a
(S) thousand of them out there after the spill?
(6) A No I haven t heard that 1m notaware of that
(7) MR CLOUGH No further questions Your Honor
(8) MR PETUMENOS I have no redIrect
(9) THE COURT You can step down sIr Thanlc you very

(10) much
(II) MR STOLL We d call Mike Goodwm
(12) MR CLOUGH Your Honor you had offered us a break
(13) here perhaps taking Mr GoodWin out of order mIght be an Idea
(14) as well
(IS) THE COURT You re askmg for a break?
(16) MR CLOUGH You d wanted me to speak WIth the
(17) wItness I beheve
(18) THE COURT Oh that s nght you re nght Excuse
(19) me
(20) THE CLERK Please nse This coun stands m
(21) recess
(22) (Jury out at 9 45 am)
(23) (Recess from 945 a m to 10 06 am)
(24) THE CLERK Please nse This coun now resumes Its
(2S) session

Vol 51- 8148
(I) Please be seated
(2) THE COURT Yes counsel
(3) MR CLOUGH Your Honor we did have an OpPQIXUDlty
(4) Mr Stoll and I to speak to Mr GoodWin out In the-
(') THE COURT I can barely hear you
(6) MR CLOUGH That s unusual
(7) THE COURT Yes It IS unusual
(I) MR CLOUGH - out In the hallway I still would
19) hke to mamtaln my objection based on the In{ormatlon that we

(10) obtamed {rom Mr GoodWin
(II) If I could ask Mr GoodWin to step OUI 
(12) THE COURT Sure
(13) MR CLOUGH No offense to you that s a requirement
(14) we have to do {or the argument
(IS) It s my understandmg the representation was that he was
(16) not being called {or 1990 ollmg Issues InStead Just on thIS
(17) thmg about resources The witness has told us that he only
(II) met With Mr Hamson once In the course of the two years It
(19) was a large meeting With a number of other agencies He did
(20) say however that he was stationed on the prmclpal spul
(21) response vessel throughout 1990 worked extensively on that
(22) He said hiS request {or resources (or the most pan went
(23) through hiS depanment HIS depanment thereafter took them
up
(24) With Euon That was pnoclpally how he dealt WIth resources
l2') He did say there may be some IDstance where he talked WIth
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(I) Exxon but mostly It was through IDS own department that that s
(2) how those requests were resolved
(3) It appears to me It s a pretty clear case they re trymg to
(4) get the guy to talk about 1990 oumg Issues This IS a topic
(5) that they listed hIm on the wItness hst Presumably they were
(6) aware of what he did m 1990 they chose not to put hIm on as
(7) pan of the dIrect case and now he s - also the IOplC of
(8) resources he said the problem the time frame the difficulty
(9) getting resources was m 89 that s when most of the problems

(10) were he specIfied the months ofJune July Said by August
(11) September of 1989 more resources were commg through ThIS
was
(12) the stuff he was requestIng through IDS depanmcnt
(13) Thts seems to me to get a qUick IDt on Kodiak oumg m
(14) 1990 lfthey ddoneltaspanofthedlrectcase we dspent
(15) less ume respondmg to 11 than we ve had to spend obJectmg to
(16) It
(11) The problem IS I m left With almost an Impossibly of
(18) respondmg to 11 It s cODlJng up on rebuttal They could very
(19) wel1 have put m 1990 I could have responded to It through
(20) cross and direct m Just a few mIDutes and now qUite frankly
(21) I m at a loss to respond to It

(22) MR STOLL Your Honor the purpose of us calhng
(23) Mr Goodwm IS not for the oumg Issue but the resources
(24) ISsue
(25) THE COURT Your purpose ID callmg h.tm IS to show
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(I) that Exxon did not have an UWImlled checkbook?
(2) MR STOLL Well 11 s -
(3) THE COURT What happens then?
(4) MR STOLL It s that and not respondlDg Your
(5) Honor
(6) Mr Clough IS correct that a number of hiS requests were
(7) through hiS depanment but he also says he had direct

meeungs
(8) With Exxon dunng 1989 and 1990 when he requested that they

get
(9) more vessels there He descnbcd to Mr Clough how m 1989

(10) they had one httle rubber boat With an engine that sometimes
(II) worl::ed to go around to the beaches and 11 was a problem and
he
(12) made the request directly to Mr Hamson for a - for vessels
(lJ) after he was unable to get vessels through the local Kodlal::
(I~) person who was a Mr Peavey and those requests continued m
(IS) 1990 ,.

(16) He also said which I agree With Mr Clough that by August
(\7) or September - or maybe September or later- that resources
(IS) appeared to be gettlDg better but the fact of the matter was
(19) that they dldn t go 10 there as Mr Hamson said and do
(20) whalever was necessary and Just clean It up That Just ~Idn t
(21) happen
(22) MR CLOUGH I believe that-
(23) THE COURT Counsel I Just don t see thiS as a
('4) legitimate rebuttal testimony I SImply don t see 11 that way
(25) and 10 the eXlent 11 Impeaches Mr Hamson on one reasonably
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(1) mmor pan of hIS tesumony I Just - I don t see a purpose
(2) for putting It m except 10 create a prejudice for defense
(3) MR STOLL Well Your Honor whatlfwe kept It Just
(4) to 1989? I mean I m not - the poUlt IS IS that
(5) Mr Hamson - they made thIS big pomt about we did whatever
(6) It tool:: to solve thiS problem
(7) THE COURT And 1don t - frankly counsel I don t
(I) thmlc your proposed eVidence shows to the contrary I mean
(9) what does 11 show? It shows that there were bureaucratic

(10) hassles m a monstrous cleanup It - It S reasonably
(11) unpersuaslve on the grand scale ofthlDgs but ItS purpose IS
(12) SImply 10 somehow Impeach Mr Hamson and to - and to
(13) cnUClZe Exxon for the cleanup wIDch IS really - I mean
(14) the - the way thiS monstrous cleanup was handled IS not the
(15) Issue m thiS case IS It?
(16) MR STOLL Well Your Honor they ve made It the
(11) ISsue though-
(II) THE COURT You ve all made many ISSues In thiS case
(19) that you should not have done It goes across
(20) plamtlff/defendant hne We ve all tned thIS case In ways
(21) that could be cnuClZed because they are - they re SImply
(22) your presentations have been to try and shed - to cause
(23) prejudice for Exxon 10 ways In COSDlJC ways aod their
(24) presentauon has been to show they re such wonderful people
I
(2.5) mean that s Just what happens m a mal
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(I) This IS a lImited rebuttal pomt and It Snot proper
(2) rebuttal The man cannot testify Let s go on to the next
0) one
(~) MR DIAMOND Your Honor can we return to Mrs Groh?
(5) I ve shared the -
(6) MR PETUMENOS Just a mmute Just a mlOute Judge
(7) I m not sure we re gOlDg to get to Ml'3 Groh today Can we do
(I) them 10 order?
(9) THE COURT Who s next who s next? Yes the answer

(10) IS yes
(II) MR PETUMENOS Mr Wallace IS next
(12) MR DIAMOND Not on the witness last
(13) MR PETUMENOS What?
(14) THE COURT You surpnscd counsel for the first tIme
(I:l) today
(16) MR PETUMENOS He S on today s witness hst
(17) MR DIAMOND Yes on today s WltnC5S lISt not on the
(18) witness last filed m Apnl not on the witness hst med ID
(19) June not on the witness last filed In July But on today s
(20) wItness last
(21) THE COURT I see
(22) MR PETUMENOS I think we talked to the Caun about
(23) thiS before but I can t remember
(24) Mr Wallace IS the appraiser for Seal Bay I received a
(25) Seal Bay appr.usal when I - for the first lime dunng the
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the Seal BaylTonkl Cape transaction m their case m chIef and
In fact did
We haven t heard any speCIfics as to what Mr Wallace IS

gomg to talk: about But to the extent that thIS IS an
appropnate or lnappropnate comparable the burden was on
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(I) mal when I realtzed the Issue Exxon was makmg of the Seal
(2) Bay transaction If you WIll recall what thIS testimony goes
(3) to there s a chart that Exxon has created It has Seal Bay and
(4) Kachemak Bay transaction dIfferent colors and very large bars
(5) at the end and thIS went to the Issue of whether there s a
(6) market for natural land
(7) The appraIser for Seal Bay IS gomg to talk about the Seal
(8) Bay appraIsal process how he Interrelated WIth the

government
(9) the Issue of lughest and best use and the hIghest and best use

(10) that he found In that pamcular transaction and how It relates
(II) to the government bemg - government transactions being used
(12) as comparables to demonstrate that there IS a market for
(13) natural land
(14) The next two wItnesses Mr Wallace and Mr Seldin are
(15) addreSSing the natural land hIghest and best use Issues
(16) That s why they follow In tandem I have about a 20-mlnute
(17) direct for Mr Wallace to establtsh that and we 11 be on to the
(18) next pomt
(19) THE COURT Thank you
(20) MR DIAMOND Your Honor It s - I understand
(21) Mr Wallace IS a paid expert recently retained by the
(22) plaintiffs never on an expert witness Itst no expert
(23) dIscovery obViously no dIscovery at all
(24) THE COURT He did an appl'alsal on the land dldn t
(25) he?
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(I) MR DIAMOND Not for anybody In thIS courtroom He
(2) did an appraIsal at the request of the trustees In connection
(3) WIth the Seal BaylTonkl Cape transaction
(4) Your Honor that - but the fact IS I think he IS being
(5) called at least to present pseudo expert testimony on natural
(6) lands and other things If he IS he clearly should be
(7) stncken because we ve had no opportunny to conduct any
(8) dIscovery of hIm as an expert
(9) To the extent he salay wItness and he has somethmg to

(10) offer m thiS case n was the plamtlffs who put thiS
(II) transaction mto Issue and I 11 show you Plamtlffs 1182 m
(12) eVidence Thls-
(13) THE COURT That sa bewlldenng document
(14) MR DIAMOND What s that?
(15) THE COURT That sa bewlldenng document
(16) MR DIAMOND ThIs IS a Itst ofcomparables Dr Mundy
(17) used m commg up WIth hIS $950 per acre amount for natural
(18) lands and he talked about the Seal BaY transaction bemg a
(19) transaction on which he was basmg hIS judgment that natural
(20) lands go for 950 an acre and he tesnfied - could I ask that
(21) the wItness be excused Ifhe IS present?
(22) THE COURT Yes Is he here?
(23) MR PETUMENOS I don t see hIm
(24) MR DIAMOND He testified about thIS at page 2616 of
(25) hIS dIrect testimony They had every opportunity to talk about

(I)

(2)

(3)

(4)

(5)

the
(6) plamtlffs when they were pumng on theIr case as to whether
(7) thiS was an appropnate comparable The only testimony that
(8) was eltclted by the defense In thIS case was Mr Roddewlg s
(9) testimony that Seal Bay was a post-oll splll transaction

(10) And that It was funded by the trustees $900 mlllton and
(II) therefore n dldn t show a negative Impact on the real estate
(12) market In fact n showed a positive Impact on the real
(13) estate market and I belteve Mr MacSwam s teStImony that the
(14) reason they dldn t use Seal Bay transaCtIon as a comparable
was
(15) because Seal Bay was essentially a timber parcel and It was
(16) valued for Its timber value not because It was natural or
(17) preservation land
(18) But once agam we have a sItuation If-as I expect 
(19) thiS wItness IS being called m a pseudo expert capacIty to
(20) testify that yes you can use the Seal Bay transaction to make
(21) a judgment about the value of natural lands somethmg that
(22) should have been put In the plamtlffs case not on rebuttal
(23) when we re not In a poslllon to really respond to It

(24) And addttlonally thIS should have been comIng m through
(25) somebody who s quahfied as an expert He s go109 to render
an
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(I) opinion thIS IS a legItimate comp for an MAl real estate
(2) appraiser to use He should have been deSignated as an
(3) expert We have the same SItuatIOn I confronted w~ the
(4) Mr Hancock s and the others who were not allowed to proVide
(5) expert testimony
(6) THE COURT I understand your objection counsel
(7) MR PETUMENOS Can I focus the diSCUSSion a httle
(8) bn more Judge?
(9) THE COURT FIrst focus on whether or not he 5 an

(10) expert
(II) MR PETUMENOS He IS an expert 10 the sense he IS an
(12) appraiser and did an appraisal m the past If you will
(13) recall Exxon called to the wItness staod a very effective
(14) Witness In the form of Norm Lee who testified that thIS natural
(15) lands busmess was not accepted by the federal government
that
(16) nobody accepts It and Mundy 5 out to lunch and It doesn t
(17) happen m the real world And thIS wItness IS beIng called on
(18) that subject (0 talk about what actually happened m the Seal
(19) Bay transaction
(20) THE COURT What 5 he go109 to say now?
(21) MR PETUMENOS What he 5 go109 to say happened IS
(22) that he came - the Seal Bay transaction was one In which the
(23) purchase pnce was agreed upon and negotiated pnor to the
(24) appraIsal process and the appraIsal process was done latcr
He
(25) was hIred by the trustees to determme whether the value was
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(I) wlthm the bounds of the appraisal process
(2) If you remember durmg the - the back and forth between
(3) Mr Diamond and I WIth Norm Lee we asked some questions

about
(~) whether It was nomenclature whether It was semanucs 
(.S) THE COURT Yes I remember that
(6) MR PETUMENOS - or whether It was real
m THE COURT I remember that yes
(8) MR PETUMENOS And I wished to talk about a real
(9) world expenence between the appraiser and the government as

to
(10) exactly how that came about and how they amved at value m
(II) which we beheve our versIOn of the facts - which IS that the
(12) government requires you to change some words and change
the
(13) different approach but everybody understands that the values
(I~) are corrung out m a natural land way for slDlliar properues
(IS) that are sold that are bought and sold for parks
(16) THE COURT That s It? That s what the testimony s
(17) Ilmltcd to?
(18) MR PETUMENOS That s correct He s gomg to talk
(19) about the back-and-forth between the government appraisers
and
\,0) how all that worked and what he found m the course of the
(21) appraisal what were the most valuable comps and how he
(22) explalDed that to the government and how they responded and
all
(23) that
(2~) We re gOlDg to diSCUSS that as a rebuttal to Mr Lee who IS
(2:5) leavmg the ImpressIOn WIth the JUry that thiS whole natural
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(I) land concept IS out to lunch and nobody accepts It and It never
(2) comes out that way
(3) THE COURT Tell me why he was never on a wlUless
(~) list
(5) MR PETUMENOS He was never on the wlUless hst
(6) because Norm Lee was not - was somebody who had never

been
m deposed He was someone who 85 the Court recalls was a
(8) federal employee that became renred nobody deposed We

had a
(9) lot of hugauon from our Side over what he d be allowed to

(10) teStify to and he baSically got ID I thlD" 90 percent of what
(II) Exxon wanted him to testify to With respect to both the natural
(12) lands Issue and how governments react to appraisals and so
(13) forth
(I~) We tned - we interviewed him IDformally but that IDformal
(IS) interview did not result - wasn t a deposition couldn t force
(16) the answers did not result In 'complete disclosure on our Side
(17) of what was gOlDg to happen In the courtroom - I can tell you
(18) and when we learned you know after what happened what
(19) went- what the IIIlport of the testimony was we began our
(10) investigation and inquiry to try to determlDe what appraisers
(21) on tI1e otI1er Side of the transaction hlee Norm Lee what tI1elr
(22) expenence was because Mr Lee was a - was a paries
appraiser
(23) and I tI1Ink thiS IS proper rebuttal to Mr Lee s testimony tI1at
(2~) tI1e natural lands conservatIOn tI1eory IS out to lunch that
(2:5) It S not accepted by tI1e government That s not tI1e whole
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(I) story
(2) THE COURT I see Thank you counsel
(3) MR DIAMOND Your Honor Norm Lee IS a good example
(~) Number one Mr Petumenos asked Mr Lee about the Seal
(5) BaylTonlci Cape transacuon he Icnew nothlDg about It He said
(6) I don t Icnow anythlDg about that transacUon and pulled the
m deposlUon - I mean the mal transcnpt If you want to see
(8) that
(9) Norm Lee was not allowed to testify ID any way shape or

(10) fonn as an expert You remember the only reason he got to
(II) tesufy-
(12) THE COURT That s nght but he was allowed to say
(13) what the pohcles of the government were relatlDg to natural
(I~) lands nght?

(1$) MR DIAMOND He was which IS nothlDg new We ve had
(16) Mr Roddewlg and Mr Dorchester talklDg m deposluon two
years
(17) ago about the problems WIth the natural land theory IS that
(18) government appralser-
(19) THE COURT That may be well so counsel Here you
(20) have a government wlUless who s worked for the government
(21) purponmg to spcak governmcnt pohcy shghtly dIfferent than
(22) two experts argumg about - argulDg about whether or not thesc
(23) poltcles are m effect This IS - th.ts - It S true he was
(2~) an effecuve wlUless
(25) MR DIAMOND We vc bad mtervlcws Mr MacSwalD
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(I) conducted IDtervlews disclosed to the plaintiffs a year ago of
(2) Mr Rlce who works for the government a whole host-
(3) Mr Lauery who works for tI1e government,J1e tesufied about
(~) thiS ID court They knew our position was gOlDg to be and has
(5) been consistently that onc of the problems With the natural
(6) land theory IS that government appraisers don t buy It and
m that s nota surpnse
(8) The problem here IS that on nOUce of that they chose not
(9) to hst thiS fellow as a wlUless cxpert or lay Had they

(10) hsted him one way or another we would have bad an

OPPOrtuDlty
(II) to depose him take some discovery go IDtO the [ties
(12) How do we Icnow at thiS Juncture wbat conversauons he had
(13) With anybody at the government? How do we Icnow what s ID
the
(I~) files about wbat posItions the government took? He s gOing to
(IS) be represenung conversauons tI1at we have never bad an
(16) OpportuDlty to explore and Simply because tI1ey dldn t put him
(17) on tI1e wItness hst when tI1ey knew tI1IS was gOing to be an
(18) Issue They ve had otI1er witnesses who have been prepared to
(19) talle expert witnesses who bave been prepared to talle about
(20) what government pohcles are
(21) I m not saYing tI1IS IS not relevant testimony I mJust
(22) saYing tI11S IS testimony by ambush tI1at you know If they
(23) wanted to put on somebody wbo could purport [0 represent
what
(2~) government agencies do he should have been hsted so tI1at he
(25) would have been a fair target for discovery That has been the
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(1) consistent rule here
(2) Even - even the Lees we had to disclose mformatlon
(3) about I haven t even had an opponumty to talk to
(4) Mr Wallace because when we approached him he said he was
(') retamed as an expert by Mr Petumenos and It would be
(6) prejudiCial to hiS client s mterest I assume CAC to talk to
(7) us
(8) We ve had no opponumty for discovery no opponumty to
(9) loole at hiS files

(10) THE COURT When did you try to talk to him?
(II) MR DIAMOND When did -
(12) THE COURT When did you try to talk to him?
(13) MR DIAMOND Last week
(14) THE COURT Why dldn t you bnng thiS Issue to me last
(1$) week?
(16) MR DIAMOND Your Honor It was scheduled for heanng
(17) on Fnday We dldn t get to Mr Wallace
(18) THE COURT The Issue of whether or not he should talle
(19) to you or the Issue of whether or not discovery should be
(20) taleen you could have brought It up and could have been
deCided
(21) 10 five seconds and I would have deCided It somehow 10 your
(22) favor
(23) MR DIAMOND Your Honor we have been trymg to talle
(24) about witnesses who are not on witness lists who they have
(2$) deSignated smce Tuesday of last weele We ve all been 10
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(1) lOal you and the plamtlffs and defense counsel as well The
(2) burden here IS on the plamtlffs why you should malee an
(3) excepllon
(4) THE COURT They ve already shown me I should malee an
(') excepllon The question IS how I protect you That s the way
(6) I see It How I would have protected you last weele IS I would
(7) have saId one he s got to - got to be mteTVlewed and Ifhe
(8) won t be InteTVlewed he s got to be opposed That s what I
(9) would have said last wee Ie

(10) You put me at a disadvantage here now because - because
(II) thiS IS the last two days of tnaland - and what that does IS
(12) It puts pressure on me to say Oh the witness can t testify
(13) because the defense basn t been allowed to depose him
(14) If-well they could bave deposed blm If they d aslced me
(I') timely that s the problem
(16) MR DIAMOND Your Honor I did not thmk - I did not
(17) thmle to ask you for discovery because I thought the
(18) appropnate remedy here IS he doesn I testify and maybe I
made
(19) a misJudgment about that
(20) THE COURT I disagree He s go109 to be -
(21) MR DIAMOND Perhaps the remedy IS put him on the
("2) list for tomorrow and give us an opponumty thiS afternoon to
(23) talle to him
(24) MR PETUMENOS Well Judge first ofall thiS
(2$) witness was on the witness list I thmk Mr Stoll tells me
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(I) ten days ago 11 days ago
(2) THE COURT You put him on a WllDess list II days
(3) ago?
(4) MR STOLL Your Honor we put him on a wee Ie ago
('l Fnday - weele ago Saturday excuse me
(6) MR PETUMENOS As to counsels other arguments you
(7) remember that Mr Lee testified that he toole - he had notes
(8) and so forth With respect to the federal worle that he did and
(9) so forth We were m the exact same posltJon

(10) THE COURT True
(11) MR PETUMENOS We couldn t get those notes we
(12) couldn t find them Our mvestlgatlon revealed there were a
(13) number of WllDesses who were prepared to absolutely
contradict
(14) Mr Lee s statement and they were federal employees and the
(m soliCitor general said we could not have them In the process
(16) under the subpoena
(17) We were under the same disability ofMr Lee testlfymg to

(18) nores be toole and federal files I made those arguments to the
(19) Court and the Court determmed that the testimony should go
(20) forward Plus I m genmg very concerned about my - I had a
(21) schedule today that would have gotten us through thiS rebuttal
(22) on time and we re losmg a lot of time With these - With these
(23) late objections and I d asle to put the WllDess on at thiS
(24) time
(2$) THE COURT Anythmg else counsel?
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(Il MR DIAMOND No
(2) THE COURT I m go109 to let him testify I mean If
(J) you had asleed me last weeIe counsel I d found so~

appropnate
(4) thmgs to get you the mformatlon you want but It SJust - I
(') can t stnlee a witness because you ve been dilatory 10 commg
(6) to the Court and gcltmg the thmgs you say you need
(7) Now I m not sure you need them franlcly but I would have
(8) done somethmg I would have gotten him m here I would have
(9) made sure you were able to talk to him But now I m at a total

(10) disadvantage In the last two days of the case And he sa
(II) legitimate rebuttal Witness
(12) MR DIAMOND If I understand It what we re dealmg
(13) With In terms of the scope of hiS testimony IS hiS interactions
(14) With the government people on Seal Bay Tonlel Cape
(15) THE COURT That 5 nght HIS interactions With
(16) them And we re tallemg about facts here counsel we re not
(17) tallcmg about opinion nght?
(18) MR PETUMENOS We re tallcmg about facts we re
(19) tallcmg about 0ptnlons that he reached In that other matter and
(20) how he conveyed them and 0pIDlons In the past We re not
(21) tallemg about optnlons m thiS case or-
(22) THE COURT We are not tallcmg about hiS 0plDlOn
(23) analySIS of what governmental policy IS what we are tallcmg
(24) about IS what was done not what - what expert conclUSIOns he
(2$) drew nght?
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(I) MR PETUMENOS Yes so long as I don t get overly -
(2) overly pmned down because what 0P1010ns and conclusIOns

he
(3) drew to that matter he commuwcated to the federal government
(4) as a matter of fact and they - there were adjustments made
(S) That s what I want to get toto
(6) THE COURT What - the talks were back and forth IS

(7) not what I m skeptical about It s whether he comes on and
(8) says Tlus IS all I took toto account and thiS IS my expert
(9) 0plO1on I mean whether he does that impliCItly or

(10) expliCitly I thmk that s expert testImony You say he s not
(II) an expert Wltlless He says he IS apparently to Mr Diamond
(12) anyway He IS not an expert wltllesS He s a fact Wltlless got
(13) It?

(14) MR PETUMENOS I got It except that he s a fact
(IS) witness as to an expert appraisal that he gave before
(16) THE COURT Yes And he can descnbe the fact that he
(17) did the appraisal
(18) MR PETUMENOS RIght May I call him?
(19) THECOURT Yes
(20) Well may I call the JUry?
(21) MR PETUMENOS Are they sull here?
(22) THE COURT They re out to the hall yes Brmg them
(23) In

(24) MR DIAMOND We sull have Mrs Groh al some P010t to
(lS) resolve
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(I) MR STOLL Your Honor thank you for letting me go
(2) early on Fnday
(3) (DISCUSSion off record )
(4) (Jury 10 at 10 29 am)
(S) THE COURT All nghe the JUry IS present go ahead
(6) MR PETUMENOS Your Honor the plalOuffs call as the
(7) next witness Mr William Wallace
(8) MR PETUMENOS Take the stand nght there and clip
(9) the microphone onto your tie

(10) THE CLERK Sir can you stand raise your nght hand
(II) for the oath please?
(12) (The WltIless Is Sworn)
(13) THE CLERK Please be seated
(14) Sir for the record can you please state your full name?
(IS) A WIlliam B Wallace
(16) THE CLERK Please spell your last name
(17) A W a I-I-a c e
(18) THE CLERK And your occupauon?
(19) A I m a consulting forester
(20) THE CLERK Thank you
(21) DIRECT EXAMINATION OF WILLIAM WALLACE
(22) BY MR PETUMENOS
(23) Q Mr Wallace good momlOg
(24) A Good mommg
(lS) QTell the JUry where you work
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(1) A I work for International Foresay Consultants fmn to
(2) Bellevue Wasbmgton
(3) Q Could you tell us a little bit about your background and
(4) education please?
(S) A I m a graduate forester have a bachelor of science degree
(6) from the Uwversuy of Idaho I have a master offoresay and
(7) forest econolOJCS from the Uwversuy of Callforwa I ve been
(8) employed for - to the foresay and land appraisal profeSSion
(9) for about 39 years 30 years Wtth Crown Zellerbach Corporation

(10) and seven years as an 10dependent consultant fee appraiser
(II) QYou have nOI been retamed as an expert appraiser by any of
(12) the plunuffs to thiS case to evaluate the damage to the lands
(13) related to the oil spill have you?
(14) A No I have not I

(IS) QAnd you have been asked - you ve asked 10 be
compensated
(16) for your ume to come to and testlfy away from your busmess
(17) bUI other than tilat you have not been an expert retamed by our
(18) Side have you?
(19) A That s correct
(20) Q And tilere came a ume when the trustees as the JUry
(21) understands who they are came to you and asked you to
conduct
(22) an appraisal of the Seal Bay area do you know tilat?
(23) A Yes
(24) QAnd you re the person that did that appraisal?
(2.5) A The request came from the Department of NalUral Resources
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(I) state of Alaska
(2) Q When was that appraisal prepared?
(3) A Dunng tile summer months of 1993
(4) Q Tell us what your 1Ovolvement 10 tilat appraisal was
(S) A I was the lead appraiser
(6) Q And could you descnbe the process by which - first of
(7) all did the parties - who were the buyers and sellers m that
(8) transaction?
(9) A I understood tilat the state of Alaska was the buyer for

(10) the record and the sellers were the - the J010I venture the
(II) Seal Bay Timber Company
(12) Q Were there Native corporations essentially tilat were the
(13) sellers?
(14) A Yes yes
(IS) QAnd could you descnbe then did the parties - bad the
(16) parties agreed upon a pncc pnor to the appraisal that you
(17) conducled?
(II) A Yes they bad
(19) QAnd what was the purpose of the appraisal?
(20) A The appraisal was a condlllon of the purchase agreemenl
(21) thaI had been reached Apparently If the appraIsal came In at
(22) least as high as the agreed pncc OT higher the transaction
(23) would go tilrough If It came In somethmg lower the seller
(24) had the opuon to back out - or excuse me the sellers -
(2.5) well I m a bIt confused
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(I) But there was a - there were contingencIes dependmg on
(2) whether the appraIsal was hIgher or lower or at least equal to
(3) the pun:hase pnce
(4) QWas It Illce stnkmg a deal to buy a house subject to the
(S) appraisal that son ofthmg?
(6) A That s correct
(7) Q Could you descnbe what the process was m the appraIsal
(8) that you went through pnor to Its getong through to final
(9) approval?

(10) A WeU my assocIate and I exammed the propeny We then
(11) conducted a search of records and other people s files to
(12) determme data that was avaIlable that had a beanng on the
(13) question of the value of the propeny We dId a - an analysIs
(14) and prepared a repon So accordmg to the conclUSion we
(u) reached-
(16) Q DId you come to a conclUSIon at some pomt dunng your
(17) appraIsal as to what the best sales comps were for appraISIng
(18) thIS propeny?
(19) A Yes That conclUSion was reached sort of step-wIse as we
(20) went along In the process ofdo109 the appraisal we worked
(21) closely WIth the revIew appraIsers for the state of Alaska
(22) revlewmg WIth them the data that we had found and our
approach
(3) to the analySIS of that data
(24) Q And teU the JUry what you concluded were the best sales
(2S) comps and the best hIghest and best use deSIgnation that you
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(I) could come up WIth at first when domg thIS appraisal
r) A My first conclUSion was apparently the hIghest and best usc
(3) was the preservation of the propeny poSSIbly In public
(4) ownership for the preservation of the natural resoun:es to
(S) prevent their explOItation
(6) Q AU nght And what you called It m that panlcular
(7) mstance was what what was the term you used for that?
(8) A Prevention of their explOItation of the natural resources
(9) preservation

(10) Q Preservation lands?
(II) A Yes
(12) QAnd IS that a SImIlar term to natural lands or conservation
(13) lands?
(14) MR DIAMOND I II object Your Honor Beyond the
(IS) scope
(16) MR PETUMENOS I m merely trying to explore what he
(17) means by the term
(18) THE COURT I II allow It

(19) Go ahead
(20) A I would say It s essentIally the same concept yes
(21) Q When you came to that conclUSIon that was the best way to \
(22) evaluate the land what kinds of sales comps were you looking
(23) at?
(24) A I was lookmg at a - at an array of sales comps that
(2S) mcluded both pnvate transactions and a number of transactions
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(I) m whIch the pun:haser was a publtc agency
(2) Q And descnbe that for the JUry what kmds of pubhc agency
(J) transactions were you lookIng at?
(4) A Well It seemed that the state of Alaska was - was one of
(S) the major pun:hasers The FIsh & WIldlIfe service was also a
(6) pun:haser U S FIsh & WtldlIfe ServIce U S Forest ServIce
(7) was a purchaser as I beheve the Park Service
(8) Q DId you conduct some mqulry on your own m connection

WIth
(9) thIS appraisal as to whether uSlDg that hIghest and best use

(10) and uSing those sales comps was ID compltance WIth the
USPAP
(II) and the federal appratsal standard acquIsItion standards?
(12) MR DIAMOND Objection Your Honor Calls for expert
(13) testimony
(14) MR PETUMENOS ThIs IS somethlDg he actually dId
(IS) Judge
(16) THE COURT Yes he can teStify
(17) Go ahead
(18) A I reViewed USPAP and I felt that wlthm USPAP there was
(19) reason to - to IDterpret those standards as requlnng me to at
(20) least conSider those transaCtions I also looked mto the
(21) language of the federalappralSBI manual and dIscussed the
(22) proVISIOns In that manual WIth the revIew appraIser at the
(23) state of Alaska and investigated the provIsIons Wlthm that
(24) manual for depanure for uDlque condlUons
(2S) And It was my opinion that the sItuation we had at least
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(I) WIth respect to the appraIsal that I was domg was uDlque
(2) Q In what respect?
(3) A In that the pubhc agencies were acting as major _
(4) panlclpants m what could be categonzed as a free and open
(S) market
(6) QSo you found that there was a market for those kinds of
(7) lands?
(8) A Yes
(9) QAnd then did you have a diSCUSSIon WIth the governments

(10) about your conclusIOns m that regard?
(11) A We had ongomg dISCUSSions as the - as the appraIsal was
(12) done Work papers Intenm matenals were submItted It was
(13) my - It was my feehng that we were gomg along on that track
(14) and that It was acceptable I was somewhat surpnsed to learn
(IS) that when a - what was to be a draft was submItted and then
(16) submItted for review by federal agencies that they found It

(17) unacceptable
(18) QAll nght And dId you thmk It was unacceptable?
(19) MR DIAMOND Objection Your Honor ThIs calls for
(20) expen-
(21) THE COURT Sustained sustamed
(22) BY MR PETUMENOS
(23) Q Did you have dISCUSSIons WIth the governments about theIr
(24) pomt of view and your pomt of view?
(2S) A Not at that - I had diSCUSSions WIth my clIent the state
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(I) of Alaska I did not have discussions With the other
(2) government agencies
(3) Q All nght And as a consequence of those diSCUSSIOns how
(~) did you rewnte your appraisal?
(5) A I - I agreed and It seemed to be acceptable to the
(6) governmental agencies to stratlfy the eVidence that I had to
(7) analyze Into pnvate transacUons and transacuons involVing
(8) purchase by a government agency to redo the analysIs loolang
(9) at each of those stratlficauons and to modify the conclusion

(10) of highest and best use
(11) We then reached a conclUSion of value based on essenually
(12) only the eVidence from the - what 1call the pnmary eVidence
(13) which was the pnvate transacUons
(14) I felt that I was obligated to report and to show some
(IS) analysIs of the public transactions and they seemed to
(16) substanUate the value conclusion reached In the pnvate
(17) Q And did you tell the government that you thought that the
(18) public transactions were stIli the best comparables that should
(19) be used?
(20) A Yes I did
(21) Q Now when you say the government was acung as a market
(22) participant In thiS parncular Instance what do you mean?
r3) A I mean that they were Involved In - acuvely Involved m
(2~) the purchase of wild lands In a role that did not mvolve
(25) the - a threat of condemnatIon and were In fact m competltIon
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(I) With other potentIal buyers of such properties
(2) MR PETUMENOS May I have a moment to confer With
(J) counsc!?
(~) THE COURT Yes
(5) (DISCUSSion off record between counsel)
(6) BY MR PETUMENOS
(7) Q And In addItion did you conduct an appraisal of the
(8) subsurface lands?
(9) A Yes I did

(10) Q And why - why were you dOlDg that?
(II) A I was asked to do that by the client
(12) Q For what purpose?
(13) A I understood 11 to be for the purpose of negotIaung a
(14) purchase of the subsurface nghts which were owned by a
(IS) different owner than the surface
(16) Q They were owned by the regIOnal corporauon?
(17) A Yes >-

(18) Q That pornon of the transactIon has yet to close?
(19) A That s my understandmg
(20) Q All nght What was the reason that your chent was
(21) IDterested ID purchaslDg the subsurface 10 thiS IDstance If
(22) you know?
(23) A I can generally presume that they Wished to own the_full
(2~) fee
(25) Q Fee?
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(I) A Fee ownership
(2) QFor purposes of conservauon?
(3) A Yes
(4) Q And In evaluaung the subsurface estate did you have
(5) diSCUSSIons With the government about how that should

proceed?
(6) A Yes
(7) Q And what was your view as to the value of the subsurface
(8) and how It should be approached?
(9) A My statements to my client With respect to the subsurface

(10) were that It was not poSSible for me to - to make the
(II) comproDl1se that I had With the surface estate that the only
(12) eVidence that I could fInd available m the marketplace was
(13) transacuons ID which the government agencies were the
(14) purchasers
(IS) Q For conservatIon purposes?
(16) A Yes for-
(17) Q Yes?
(18) A For whatever purpose There were a number of purposes
(19) other than conservatIon
(20) QTell the JUry why that was the case In other words you
(21) dldn t go mto 100kIDg at- dldn t tty to go IDtO loolang at
(22) how much could be mlDed and how many mmeraJs were there
Tell
(2) the JUry why that was your approach to go mto those
(24) A My approach IS as an appraiser and the eVidence I rely on
(2S) IS the acuvlty that actually takes place ID a marketplace It
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(I) was apparent from the mformauon that I got that there were
(2) transactions that Involved only subsurface nghts and that
(3) those were an mdlcauon ofan acuve marlc~
(4) Q Can you give us an example ofa comparable that you looked
(5) at that was like that?
(6) A Oh I m sorry I dldn t come prepared to diSCUSS the
(7) details
(8) Q Did you loole at Kachemak Bay?
(9) A Kachemak Bay was one yes

(10) MR PETUMENOS No further quesuons
(II) CROSS EXAMINATION OF WILLIAM WALLACE
(12) BY MR DIAMOND
(13) Q Good morning Mr Wallace My name s Chuck Diamond
and 1m
(14) one of the lawyers represenung Exxon
(1.5) You had a lot ofdifficulty gernng your appraISals
(16) accepted by the government agencies ID thiS transacUon dldn t
(17) you?
(18) A I don t know that I would charactenze It as diffICulty
(19) I ve had Similar expenence before
(20) QTo remmd the JUry thiS IS the Seal Bayrronkl Cape
(21) transaction?
(22) A Yes
(23) Q What year?
(24) A 1993
(25) Q And thiS was the transacUon by which the tfUslces Exxon
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(I) Valdez all SpIll Trustees purchased large acres m KodIak?
(2) A On Afognak Island
(3) Q On Afognak Island
(4) Your appraisal repon I notice was dated May 1993?
(3) A The - I believe the appraisal repon Itself was dated
(6) September 1993 The effective date of the appraIsal was May
(7) 1993
(8) Q The document I m lookmg at IS appraisal of Seal Bay UDlt
(9) DX16378 and the date on the cover at least says May 14?

(10) A That s the date of valuatton
(II) Q Okay In August you submttted thiS for review to whom?
(12) A To the State of Alaska Depanment of Natural Resources
(13) QAnd specifically was that to Mr Lattery?
(14) A Yes
(13) QAnd tell us who Mr Lattery IS
(16) A Mr Lanery IS the revIew appraiser for the state of
(17) Alaska for the Depanment of Natural Resources State of
(18) Alaska
(19) Q Mr Lanery rejected your appraisal dId he not?
(20) A Mr Lanery mfonned me that It was not acceptable to the
(21) other reviewers who represented the federal agencIes as pan
(22) of the trust
(23) Q Well Mr Lanery dldn t tell you It was acceptable to him
(24) dId he?
(23) A No he did not
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(I) Q Mr Lattery had some problems With your appraisal
(2) methodology dldn the?
(3) A I suppose we could say they were problenu yes
(4) Q Well he took - he took exception to the way you had gone
(3) aboul domg thiS appraIsal dldn the?
(6) A He - he felt that It did not comply With the contract
(7) requIrement that It - the proVISions of the federal appraisal
(8) manual be followed
(9) Q And he fell that m pan because you were categonzlng

(10) thiS land as natural land or some vanant thereof correct?
(II) A Yes
(12) Q And the other problem he had With your appraIsal was your
(13) use of what the government paId mother tnmsactlons for
(14) preservation land as an indicatIon of the value of Seal Bay and
(13) Tonkl Cape?
(16) A That s correct
(17) Q And he made you go back and redo Il?
(18) A That s correct >-

(19) Q And you did redo Il?
(20) A Yes
(21) Q And In your reVised repon you classIfied the hIghest and
(22) best use you re valUing as management of natural resources
(23) correct?
(24) A Yes
(23) Q And management means management of timber and mmeraI
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(I) resources?
(2) A Whatever resources are there yes
(3) Q And It was on that baSIS - well let me - and the other
(4) change you made for Mr Laneey was that you agreed to use
(3) pnvate sales pnvate transactions as the pnmary mdlcatlons
(6) of the vaJue of thiS propeny dldn t you?
(7) A That s correct I testIfied to that
(8) Q And It was on the baSIS of those changes that the Alaska
(9) Depanment of Natural Resources accepted the appraIsal?

(10) A Yes
(II) Q You know Judy Robmson don t you?
(12) A I have spoken With her several tImes by telephone I never
(13) met her
(14) QShe too IS a review appraiser for the department of
(UI natural resources?
(16) A That s correct
(17) QAnd she was given the task of revlewmg your appraisal
(18) after you modified Il?
(19) A She had that- that task yes
(20) QAnd that was m September of 1993?
(21) A I believe so
(22) Q I m gomg to show you a document on the Elmo It wIll be on
(23) your teleVISIon monitor ThIS IS - let me gIve you a copy
(24) ThiS IS DXI6379 It s a little bit easIer to read
(23) You ve seen thIS document before today have you not?
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(I) A Yes
(2) Q DId you see It m September or more recently?
(3) A More recently _
(4) QIn thiS document Ms RobInson notes that the reason she
(3) found or was Willing to accept your reVised appraisal was
(6) because - If you tum to page 2 the first full paragraph she
(7) wrote The reVIsed repon uses pnvate transactions as pnmary
(8) Indications of value You see that?
(9) A I m sorry what paragraph?

(10) Q The first full paragraph
(II) A First full paragraph yeah oleay
(12) Q And she commuDlcated thiS to you dldn t she?
(13) A Yes
(14) Q Butm the next paragraph she says she stIll has
(I') dlscomfon With your repon
(16) A Yes she says that
(17) Q Now Mr Lattery from DNR and Ms Robmson from DNR were
(18) oot the onJy people who had problems With your appraisal ISn t
(19) that nght?
(20) A They re the only people who have commuDlcated to me any
(21) problenu
(22) Q Well you did - I think you told us In response to
(23) Mr Petumenos questions that you also did a compamon
(24) appraisal of the subsurface ngblS?
(23) A That s correct
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(I) Q And that was sublIlltted to the Umted States Department of
(2) Intenor for reView?
(3) A I - I don t Icnow that It was sublIlltted to the Department
(4) of Natural Resources State of Alaska and they may have
(') sublIlltted It for review to a number of -
(6) MR PETUMENOS If counsel has a foundanon for that
(7) exhibit I d lIke to have It laid before It s displayed to the
(8) JUry
(9) BY MR DIAMOND

(10) QDid you diSCUSS your appraisal of the subsurface mterest
(II) m Seal Bay With any representative of the federal government?
(12) A No I did not
(13) Q Were you adVised by state representanves that they had
(14) sublIlltted It to the federal government?
(1') A I don t recall that I was
(16) Q Were you adVised by the state people that the federaJ
((7) representanves or that there was some problem With your
(IS) appraisal of subsurface nghts?
(19) A No I was not
(20) Q Never told that?
(21) A No
(22) Q To thiS day you ve never heard that your appraisal was
(23) rejected?
(24) A That s correct
(2.1) Q Well then you haven t seen DX16380 before today I assume?

Vol 51 - 8183
(I) MR DIAMOND That s not been the rule we ve been
(2) observmg regularly
(3) MR PETUMENOS It cenamly IS because the Judge has
(4) made the rulIng I thmk that exhibits are not suffiCient
(') value or ponaons of them that they don t go back to the JUry
(6) room But first I ve had to lay a rather elaborate foundanon
(7) as I recall before I could publish 1lto the jUry There IS
(8) no foundanon for the document no one to explam It what IS
(9) meant by It or the reasons for It or whether It s the final

(10) word
(11) TIlE COURT Do you Icnow how he s - I mean I don t
(12) Icnow what eXamJDatlon you need With thiS document Do you
Icnow
(l3) the facts about -
(14) MR DIAMOND Do I know the facts about the document
(15) or how much lime he spent With 1l?
(16) TIlE COURT Yes
(t7) MR DIAMOND Your Honor smce I haven t been able to
(18) talk to him before today -
(19) TIlE COURT He clearly has seen It before
(20) MR DIAMOND He has seen It before I m gomg to ask
(21) him there are statements In thiS document whether he 5n.llis
(22) of the view that hiS methodology IS accepted by government
(23) appraisers He s baSically rendered an opmlon That was why
(24) he was called to bless nalllraJ land appraisals and say the
(2.1) government appraisal IS accepted
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(I) A I ve seen It before today but onJy recently
(2) QYou now Icnow as you sit here today that your appraisal was
(3) reViewed by Department of Intenor Fish & Wddhfe Service
(4) people?
(5) MR PETUMENOS I II object to foundation There s no
(6) foundation for the exhibit which counsel spealcs
(7) MR DIAMOND He just said he s seen It before today
(8) MR PETUMENOS That Isn t foundation for the document
(9) the fact that he s read It

(10) Would you lIke to see It Judge?
(II) TIlE COURT Yes
(12) MR DIAMOND Do you want to see my hlghhghted copy?
(13) (Bench Conference on the record)
(14) TIlE COURT So what do you want me to do?
(1') MR PETUMENOS Well Mr Diamond has been very
(16) effective throughout the tnal In makmg sure I have a
(17) foundation for the document before It s tesnfied to published
{I 8) to the JUry This exhibit came over as a defense exhibit as a
(19) cross examination exhIbit That sail nght but there s no
(20) foundataon whatsoever-
(21) MR DIAMOND I m not gomg to move 1l anto eVidence
(22) I would like to publish It because I d like to ask him some
(23) questions about It

(24) MR PETUMENOS It has to be admissible first before
(2.1) you publish It

...
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(I) Now I thmk I m - should be allowed to test that
(2) TIlE COURT This IS Mr Lee s document?
(3) MR PETUMENOS Mr Lee was mvolvM. Counsel said
(4) earlier Mr Lee bad nothmg to do With the Seal Bay
(5) transaction That was In fact false He did have somethmg
(6) to do With thiS as reflected 1D thiS document
(7) TIlE COURT Who wrote thiS document do we Icnow?
(S) MR DIAMOND Yeah It Ssigned by the regional
(9) director of Fish & WildlIfe

(10) TIlE COURT Where?
(11) MR DIAMOND Page two You re lookmg at an
(12) attachment to the letter
(l3) MR PETUMENOS Whom we can t call Whom I wanted
(l~) very much to call but he S unavailable
(1') THE COURT All nght This IS a senous enough Issue
(16) that I thmk I II let him explore 1l In some detad beQuse
(17) thiS IS a January 19th 94 document nght?
(IS) MR DIAMOND Right
(19) TIlE COURT I don tknow the history of thiS thIS
(20) correspondence and -
(21) MR DIAMOND I m not offenng the document to prove
(22) the truth of the matter I m gomg to dtrect him (0 cenam
(23) portions of thiS and say does he stili thlOk that government
(24) appraisers Will accept appraisals that have pnmary mdlcatlons
(2.1) of value that are other government transactions does he thank

MIDNIGHT SUN COURT REPORTERS 907-~8-7100 Page 8181 to Page 8184



BSA STATE TRIAL TRANSCRIPT
Vol 51 8185

(I) that government appraisers don t have a problem With the (I)

oou~ m
(2) of looking at market value With saYing government makes the (3)

(3) market There are statements In here that conrradlct what he (4)

(4) was bemg offered to tesnfy about (S)

(S) TIlE COURT You can ask those questions directly Do (6)

(6) you need the document to ask him that? If he says no maybe (7)

(7) you can use the document to refresh hIS recollection or (8)

(8) somethmg like that nght? The Issue IS whether or not you (9)

(9) get to use the document as It - as a contrary witness then (10)

(10) Without me explonng every smgle aspect of thiS (II)

(II) correspondence which I don t wanllO do nght? (12)

(12) MR DIAMOND All nght (13)

(13) MR PETUMENOS Plus Judge - (14)

(14) MR DIAMOND But the question IS If I get a no (IS)

(IS) answer can I come back and use the document? (16)

(16) TIlE COURT Yes (17)

(17) MR PETUMENOS One more thlDg Judge I think the (18)

(18) offer of proof IS misapprehended I called him for preciscly (19)

(19) the POlDt that the government - (20)

(20) TIlE COURT I know that I know that But that s for (21)

(21) argument nght? (22)

(22) MR PETUMENOS I Just don t thmk It s for (23)

(23) Impeachment (24)

(24) MR DIAMOND Are we ships passmg In the D1ght (2$)

(2S) agam?
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A That s correct
QYour expenence IS m forest products and forest

management?
A Not exclUSively
QBut your area of speclahzatlon IS In evaIuanng forest

land?
A That s correct
QAnd timber management?
A Yes
Q Timber consulting?
A Yes
Q And the reason you were brought In to do this appraisal was

because a pnnclpal source of value on the Seal Bay land In

Kodiak was Its umber?
A I don t know - don t know the reason I was accepted I

presume my - that our proposal was acceptable
Q It does break my heart to open a folder and fmd It empty

Excuse me for one mmule Your Honor
Well I had It here a moment ago
MR PETUMENOS You want me to help you look for It?
BY MR DIAMOND
QAll nght I 11 try to wmg It With you Mr Wallace
You did an evaluation ID your appraisal of the value of the

timber?
A That s correct
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(I) MR PETUMENOS A little bit
(2) TIlE COURT How many tImes?
(3) (Bench conference concluded)
(4) BY MR DIAMOND
(S) QWe were talkmg about your Seal Bay subsurface nghts
(6) appnusal Let me move from that to a more general quesuon
(7) In your dealings With government review appraisers It IS
(8) true IS It not that they disagree With the notion that you
(9) can look at a government purchase as an IDdlcatlon of value

(10) and m effect have government transactions make the market?
(II) A I m sorry 1-
(12) Q Let me try to state It -

(I]) A Sounds hke you asked me two questions
(14) QLet me try to state It more succlRctly
(IS) In your dealings With government review appraisers on the
(16) nouon of what are appropnale comparables (0 look at you have
(17) encounlered government review appraisers who reject the
notion ,.

(18) that you can look at what the government pays for other
(19) Wilderness or park land as a benchmark of value for another
(20) parcel of Wilderness or park land?
(21) A I would guess I would have to say yes (0 that
(22) Q Seal Bay IS heavily wooded IS It not?
(23) A Relatively so yes There s slgOlficant stand of
(24) merchantable timber
~) Q You re from International Forestry Consultants?

Vol 51 - 8188
(I) QOn Seal Bay That was roughly 8 000 of the 17 000 acres?
(2) A If that s what the report says yes That soundS
(3) familiar
(4) QAnd you did an appraisal of the value of the entire 
(S) entirety of the parcel umber and the rest of It?
(6) A That s correct The appraisal that I did was of the
(7) entirety The umber evaluation was done as a means of gettIng
(8) to the appraISal of the entirety
(9) Q Okay Let me show you page 9 of your appraisal report

(10) And does that accurately summanze the conclUSIOns you
(II ) reached?
(12) A Yes
(13) QOkay Let s show thiS to the JUry This IS page 9 of
(14) Eultblt 16378 And you found Seal Bay to be - the Seal Bay
(IS) parcel to be worth m ItS enUrety $41 mllhon?
(16) A I beheve that was my conclUSion yes
(17) QAnd the value of the timber to a forestry products
(18) company you found by domg complex calculations and
(19) measurements and other things to be $36 500?
(20) A 1- 36 million
(21) Q I m sorry $36 500 OOO?
(22) A Yes
(23) Q Correct?
(24) A Yes
(2.5) Q So a value of thiS land Without ItS timber was worth - and
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thIS IS why I really do need my scnpt sheet here - what (I)
5 500 ooo? (2)

A I can t answer that queStion I dldn t value the land (3)

withOut the timber (4)

Q Well If one were to subtract - and I Just did It wrong - (S)

the total value from what you have here as the timber value (6)

you d be left With $4 500 ooo? (7)

A Your anthmetlc IS correct (8)

QAnd If one were to divide that $4 500 000 by the acres one (9)

would get a per-acre value of$262 an acre? (10)

A Your anthmetlc IS correct (11)

Q So the value one DIIght get Without the timber resources (12)

would be $260 per acre and change correct? (13)

A One DIIght conclude that I did not (14)

QThe reason DNR accepted your appraisal of Seal Bay and (IS)

Tonk! Cape was because of the value of the timber correct? (16)

A I don t know that (17)

Q Yes you do don t you? (18)

A No I don t (19)

Q~ ~

A They accepted the appraisal because II was done to (21)

standards (22)

Q Well the pnce that the trustees had already agreed 10 pay (23)

was 10 the neighborhood of 37 million 37 38? (24)

A I believe 38 (2S)

Vol 51 8191
conclUSIOn
Q Well It was the state of Alaska s conclUSIOn as

represented by the document wasn t It?
A Yes I agree With that
Q And m fact dldn t Ms Robmson conclude that Ifyou

valued thiS slIIlllar preservation land WithOUt any tlmber
I 11 show you page 5 of her repon If you valued It WithOUt
nmber land It would only be wonh $262 per acre?
A I don t know that that s a conclUSion of value That s 

that table shows the results of applying some anthmenc to the
figures that were IDcluded ID the repon and I don t know what
conclUSion Mrs Robinson reached as a result ofdOing thiS
QIfSeal Bay and Tonkl Cape dldn t have valuable timber

stands the land value - accordmg to thiS analySIS - would
have only been four and a half mtlilon Do you have any reason
10 believe that the truSlees would have paid $38 million for
properties that was wonh four and a half D11ll1on?
MR PETUMENOS III object to the form of the

question Judge
ruE COURT Sustamed The objection s sustalDed
BY MR DIAMOND
QDo you have any reason to believe that the Exxon Valdez OLl

SpLlI Trustees would have paid $38 million and change for land
the only value of which was four and a half million?
MR PETUMENOS I still object 10 the form of the

: !

I I

I I

Vol 51 - 8190
(I) Q 38 million And so they needed an appraisal to suppon
(2) that that showed the value of both Seal Bay and the Tonk! Cape
(3) parcel as bemg at least that nght?
(4) A That was my underslandmg
(S) Q And Exhibit 16379 Mrs Robmson s review of your
(6) appraisal noted - did II not on page 3 - after cntlclZlDg
(7) your repon that even If other techniques were used and other
(8) fee appraisers consulted the value of the Seal Bay Unit and
(9) the Tonkl Cape unll would sull exceed 38 7 million She goes

(10) on to explam why The esumated timber values are 36 5 and
(II) 3 7 mtlilon respectfully
(12) You ve seen that before today?
(13) A Yes
(14) Q All nght So the state concluded that the value of the
(u) tlmber- forget the land The value of the timber on these
(16) parcels 10 the commercial world to people who would pay real
(17) money would be at least as much If not more than what the
(18) Slate was agreemg to pay for thiS as preservation land
(19) correct?
(20) A Those figures don t seem to say that
(21) Q Well If you add 365 and 3 7 don t you get more than
(22) A You re talkmg about the sum of the two
(23) Q Don t you get that? _
(24) A That may well have been Mrs Robinson s conclUSion may
(15) well have been the state of Alaska s conclUSIOn It was not my

Vol 51 - 8192
(I) question
(2) ruE COURT Sustained The objection s sustamed
(3) MR DIAMOND I have nothmg further _
(4) REDIRECT EXAMINATION OF WILLIAM WALLACE
(S) BY MR PETUMENOS
(6) Q JUSI a few questions
(7) Tonkl Cape what IS that land like?
(8) MR DIAMOND Beyond the scope Your Honor
(9) MR PETUMENOS No II Isn t

(10) ruE COURT Thanks counsel I appreciate It
(II) MR DIAMOND I Withdraw the objection because I ve
(12) been corrected
(13) ruE COURT Your objection s overruled
(14) A Tonkl Cape IS a bit dIfferent from the Seal Bay portion of
(IS) the - the two propemes which almost Deed to be viewed as
(16) one propeny There IS much less umber aDd what nmber IS
(17) there IS of slgmficantly lower quality for commercial
(18) purposes
(19) Q And what did the seller requlfe With respect to thiS Tonkl
(20) Cape parcel?
(21) A My information about thiS whole transaction IS a bIt fuzzy
(22) MR DIAMOND Objection hearsay
(23) THE COURT Hold on Hold on
(24) MR PETUMENOS With all of the IDformatlon related
(2S) It SnOI hearsay because II s not offered for the truth of the
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matter It Sa verbal act
THE COURT Give me a question again
BY MR PETUMENOS
QWhat do you understand that the seller required Vis-a-VIS

selhng one parcel as opposed to Just the timber land as
opposed to the ToniC! Cape area?
MR DIAMOND Your Honor eIther It s hearsay or It s

not relevant I object as hearsay
THE COURT I thmk It IS hearsay The objection s

sustamed
MR PETUMENOS One sentence to you?
THE COURT Yes
MR PETUMENOS The statement IS not capable of being

true or false It IS a verbal act Insofar as Il set the terms
of the transaction It IS not hearsay because It -
THE COURT I think you can make that argument

counsel I don t thmk It s a legitimate argument and the
objection IS sustamed
BY MR PETUMENOS
Q Did you - why was It that you were evaluating not Just the

timber but Tonkl Cape as well?
MR DIAMOND Objection Irrelevant
THE COURT Why IS It he did what he did?
MR PETUMENOS That s correct
THE COURT Yes The objection s overruled

(I)

(2)

(3)

(4)

(oS)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(loS)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(2.s)
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one parcel one pan ofll and not so valuable on the other
Isn t that what he Just said?
MR DIAMOND There s timber stands on both
THE COURT One IS of lower quaJlty than the other
MR DIAMOND That s nght
THE COURT That s what he Justtestlfied to Okay

the objection IS overruled
MR DIAMOND So be It
(Bench conference concluded)
BY MR PETUMENOS
Q It mdlcates that you evaluated all of the land mcludmg

Tonkl Cape because the seller of the propeny would not sell
for conservauon land Just the value of the umber but wanted
the entire parcel m the transaction?
MR DIAMOND Objection hearsay
THE COURT That objection IS overruled
A I was mstructed to appraise the - both the Seal Bay and

the Tonkl Cape parcels because Tonk! Cape was at least a
contingent pan of the entire transaction
MR PETUMENOS I have no further redirect
MR DIAMOND Nothmg further
THE COURT You can step down sir Thank you
Counsel are we gOing to need a break before the next

wlmess?
MR OPPENHEIMER I think we Will Your Honor

Vol 51 8194
(I) A My understandmg was that -
("') MR DIAMOND Objection hearsay Your Honor we re
(3) back to where we staned
(4) THE COURT I thmk we are It s gomg to be too
m tough to get my way through thIS thicket counsel that I don t
(6) want to excuse the JUry Do you want me to excuse the JUry?
(7) MR PETUMENOS I sure don t but If I can approach
(8) the bench -
(9) (Bench Conference on the record)

(10) MR PETUMENOS Just so you understand where I m
(II) gomg the cross exammatlon estabhshed there was timber land
(12) and other kmd of land The seller refused to sell thiS land
(13) Without seiling all of It which IS - which IS cntlcal to the
(14) Issue that we re talking about With respect to conservation
(I') lands
(16) THE COURT What you want to do IS that the seller
(17) refused to sell It Without selling all of Il?
(18) MR PETUMENOS That s the Idea'"
(19) THE COURT All nght Ask him the direct question
(20) MR DIAMOND Your Honor I object to that as beyond
(21) the scope I never asked - thiS gets mto what I dldn t
(22) evaluating the uplands and glaCiers apan from other ponlOns
(23) The only thmg we ve talked about IS timber and thiS was 
(24) thiS was valued on the baSIS of ItS timber value
(2$) THE COURT Well It s timber valuable timber land on

Vol 51 - 8196
(1) THE COURT III send the JUry out
(2) (Juryoutatlll0am)
(3) THE COURT All nght Let 5 all Sit down so It s-
(4) qUiet and I can concentrate on what the wlmess IS saYing
($) MR OPPENHEIMER Your Honor-
(6) THE COURT Mr Diamond for a person who had such a
(7) temble opponumty to prepare you did a reasonably good Job
(8) on that witness
(9) MR DIAMOND But It could have been so much better

(10) Your Honor
(II) MR OPPENHEIMER Your Honor Mr Petumenos and I have
(12) resolved an enormous number of the exhibit problems We re
(13) down to I beheve Just two exhibits which will be used or
(14) proposed to be used
(1$) THE COURT This IS for-
(16) MR OPPENHEIMER This IS for Mr Seldm yes I - I
(17) guess he 5 out of the counroom
(18) We still have a problem Your Honor and I guess It would
(19) be - It 5 useful to go through It bnefly because It has to
(20) do With the scope of the testimony The exhibits antlclpaung
(21) that we would have more exhibits to deal With Your Honor we
(22) had a book prepared but I only need to address one pan of It

(23) here
(24) This was the bench copy of the full set We are down to
(2.s) Exhibit 10478A What that exhibit IS IS a bar chart of Alaska

Page 8193 to Page 8196 907-258-7100 MIDNIGIIT SUN COURT REPORTERS



-
BSA STATE TRIAL TRANSCRIPr VOLUMESI

I I

I
I I

L

I I

I I

I

I

I I

Vol 51 - 8197
(1) remote property transacuons It was used previously m
(2) Mr Roddewlg Stesumony and the two bars at the end were the
(3) 93 and 94 transacnons of Kachemak and Seal Bay that we
(4) talked about
($) The gravamen of the problem IS that Dr Seldm IS - was
(6) comnusslOned to undenake a review of the Clanon paper and to
(7) comment on It and m fact counsel at transcnpt page 42
(8) 1mes 7 through 22 I thJ.n.k he makes It very clear that what
(9) they did was to conduct a reView very much IIm1led to the paper

(10) and that they did not conduct a market analySIs of remote
(11) property m Alaska
(12) They - they looked at the Clanon repon and formed the
(13) view that m fact m theory you could have a market for
(14) natural lands and that m theory It could be a lughest and
(1$) best use for the reasons stated m theIr repon
(16) There IS no diSCUSSion of the transaCllons that are
(17) contemplated by thiS table And I - I don t - I don t
(18) believe the witness has mfonnallon about them The only
(19) mfonnalJon he did have was produced to hIm by counsel m New
rO) York
(21) We - as you know I m not gomg to re-argue today of
(22) course but we have argued m the past that the enure lme of
(23) tesnmony IS not rebuttal for thIS reason We understand the
(24) Coun s posl1l0n IS that at least as I understand 11 wlthm
(2$) some limits It IS The Coun admoDlShed us earlier though

Vol 51 - 8198
(1) that both the onglnal ttme limit for thiS tesllmony and the
(2) repon would be IImJtallons that he d be smctly held to hiS
(3) repon and thiS type of diSCUSSion which thiS exhlbll
(4) poncnds - a diSCUSSion of remote transactions natural land
m transactions whatever one wants to call them In Alaska - IS
(6) well beyond the purView of hiS work And 11 creates the
(7) concern even though the exhibits we have ellmmated - which
(8) are numerous and which we understand Will represent subjects
(9) that he won t be gomg meo - nonetheless there IS snJl a -

(10) I think a substanlJal mVltation In thIS for hIm to go well
(11) beyond anythmg well beyond anythmg In hiS work and Simply
(I') produce more tesnmony of the type that Dr Mundy and Dr
Green
(13) have already spoken to well beyond the scope of hiS repon
(14) THE COURT We re lImited here now to the quesllon of
(1$) thiS exhibit
(16) MR OPPENHEIMER I believe so Your Honor
(17) THE COURT Okay so lllDUIt to that
(18) MR PETUMENOS This argument was exactly the argument
(19) that I made and that the Coun rejected m conneCllon With the
(l0) exhlbllS that were not even tesllflcd to by Exxon expens but
(21) new exhibits created deSigned to attack Dr Mundy s work
(22) And I remember argumg exactly that there was nothmg ID

(23) the repon to give us notice that cenam - you remember that
('4) we have the take-away chan that Mr Roddewlg and
(2$) Mr Dorchester testified and said If you take Mundy s numbers

Vol 51 - 8199
(I) and take thiS away and that away It comes out to be five or S6
(2) million And I said Judge they never did thiS m theIr
(3) repon I have no discovery on It there s no deposinon on
(4) It And your ruling for thts case was that comment on the
($) other expen Swork IS fair game for an expen whether It s m
(6) the repon or not And you allowed a lot of tesnmony m the
(7) defense case m wluch the methodologies of the other expen
(8) were properly the subject of the defense experts m the case

(9) THE COURT Sure but that s not the Issue here
(10) MR PETUMENOS That IS the ISsue here because thts
(11) exhibit IS a natural lands exlublt which thts expen was
(12) COmJD1SSloned to tesllfy about and m thIS exhibit was
(13) speCifically used to establish that there are too few
(14) lranS&Cllons m the market to establish a market for natural
(1$) lands
(16) That s the point of thiS exhibit and so what I want to do
(17) IS I wane to show after gomg through the tes1lmony and the
(18) analySIS ofDr Seldm has undenaken show hIm this exlublt
(19) ask ham If It changes hIS mtnd ask him If It s a faIr
(20) depIC1l0n of what the market IS And that IS no dIfferent than
(21) what the Exxon experts have done throughout theIr case m chief
(22) m determlDmg what the other experts are concludmg many
(23) all of which was not ID deposI1l0n all of which was not m
(24) repons that Mr Dorchester or Mr MacSwam prepared or
(2$) Mr Roddewlg prepared but that you allowed because you said
It

Vol 51 - 8200
(I) IS fau game eo attack the tesumony of a - of a compeung
(2) expen ID a case ahead of you
(3) We ha ve had precIous hnJe OPPOnuDlty to.Q,Q that because
(4) we go first and thiS IS the one area that I WISh to take the
($) Exxon experts on With respect to thiS Issue of whether there s
(6) a natural land market or not And to be fair the Coun should
(7) allow me the same latitude to go after their expen 0PUllOns as
(8) you allowed them Without a repon and Without deposl1l0n when
(9) they created documents like that take-away chan

(10) THE COURT Is thiS Witness gomg to tesufy that he
(11) did some Independent research to back up hIS conclUSIOns
(12) regardmg the marlcet here m Alaslca?
(13) MR PETUMENOS My questtons Will go like thIS I II
(14) tell you precisely what I m gomg to ask I know that s what
(I") you IIlce to hear
(16) I m gOing to show him thiS exhibit I m gOing to ask hIm
(17) whether or not the number of transactions and the volume of
(18) transactions causes him to change hiS mind about hIS 0pUllon
(19) and ask him why not He s gomg to talk about It from a -
(20) from the standpomt of what constitutes a market I m also
(21) gomg to say to him I m go109 to tell him - which the WitnesS
(22) conceded on the cross-exammatlOn that land exchanges are
not
(23) on that chart and I m go109 to ask him If that therefore
(24) understates the scope of the market and the extent of the
(2$) market And he will say yes
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(1) I thmk that s alI fair game (I) transactions I did not research the mformatIon but some
(2) THE COURT Solely from an exammatlon of the - of (2) transacnons came to my attennon
(3) the document Itself and what the Exxon s expen wlmesses (3) 'Okay who provided those transaCtional mfonnatlon to
(4) tesnfied IS In the chan as opposed to what s not m the (4) you?
(~) chan (~) My research staff went to New York looked through a whole
(6) MR PETUMENOS And the witness has exammed the tnal (6) box of stuff brought some thmgs otherwise assembled
(7) transcnpt of the contested sum and has reViewed It and he II (7) matenals through counsel as to what relevant mfonnanon might
(8) rely on that So alI the thmgs the JUry knows Dr Seldm (8) be and It was proVided to me through my research associate
(9) knows on thiS tOpiC I will warn counsel on cross-exammahon (9) What was the purpose for revlewmg the transacnons that

(10) and tell the Coun so you know Dr Seldm has done a lot of (10) you did review?
(11) work m thiS area and If they wade Into It In (11) 'Well you said we reView I thmlc It Snecessary to have
(12) cross-exammanon It s at theIr penl because he does know a (12) an understandIng of background and whal s gOIng on and so
(13) lot about the eXistence of these markets and the facts and I ve
(14) circumstances surroundmg them as a result of retention by (13) reViewed a great deal of Infonnanon slD1ply to give me a better
(1$) another chent and so I can t take knowledge or facts out of (14) understandIng of what s gomg on In the system
(16) hiS head that are m there My exammatlon Will be focused as (m Do you know how many land tracts nantralland tracts you
(17) I ve descnbed (16) reViewed m the state of Alaska concermng transactions?
(18) MR OPPENHEIMER Your Honor I thought we were (17) No
(19) headIng In some area I could stipulate to but I thmk (18) He looked at a box ofmatenals brought back from New York
(20) Mr Petumenos last remark makes me feel hke we have In the (19) counsel WIth respect to background mfonnanon and to alIow
(21) labor context a steel fist and a velvet glove I m a httle (20) him to express a view that that table or any other table
(22) concerned that there are questions that logically - I would (21) understates the natural lands or remote propeny or
(23) treat what s been descnbed as almost a hypothetical where (22) preservation lands whatever you want to call them
(24) assumIDg thiS chan and facts does It change hiS theoretical (23) transactIons In Alaska I thInk IS a very tnarket research-based
~) opinion based on the review and I think the catch IS Your (24) kInd of comment That I would object to sull It seetns to

~) me that s different and It goes beyond aslcmg him Assume

-

Vol :51 - 8202
(I) Honor s view that that s probably gomg to be acceptable to the
(2) Coun And I understand that
(3) I am concerned though because the way It s bemg set up
(4) we have no ablhty to test the WIIDess knowledge of the actual
($) transactions Without at least I thmk the Imphcatlon IS
(6) opening the door to hiS -
(7) THE COURT WelI you don t want to tcst It though
(8) nght? Because m fact you want to exclude It?
(9) MR OPPENHEIMER Well Your Honor let me say With

(10) respect to the pomt about exchanges which IS an observation
(II) about somethmg that IS not on that chan the mference from
(12) the WIIDess answer Will be that the chan understates the
(13) market m Alaslca And counsel let me read If I may from
(14) pages 80 hne 19 through 82 hne 12
(1$) MR PETUMENOS Of whae?
(16) MR OPPENHEIMER Of hiS deposition the WIIDess
(17) deposition
(18) In the course ofdomg your work he~ m the Exxon case
(19) did you have occasion to research natural land transactions
(20) occumng m the state of Alaska?
(11) What do you mean by research?
("'2) Did you go out and try to get mfonnatlon about that?
(13) I reViewed some mfonnatlon on transactions
(24) Which transactions?
m) Don t remember I was loolcmg at some Infonnatlon about

Vol:5l 8204
(1) these are the transactions would It change your opmlon
(2) THE COURT I dldn t bear that In the offer of proof
(3) did you7
(4) MR OPPENHEIMER I thought be was gomg to be asked
($) speCifically Do you understand that the table does not
(6) mclude exchanges?
(7) THE COURT Yes and that s because It s based on
(8) the - your witness testimony your witness concession
(9) MR OPPENHEIMER Sure But my concern IS that he

(10) wllI then be - I thought I heard Mr Petumenos say he wIll
(II) then be asked 'So does It understate the relevant
(12) transactions and that requires you have an opinion about what
(13) the market and the relevant transactions ts And that It

(14) seemed to me was a step beyond your hne
(m THE COURT No The way I see the record there s
(16) been testimony m the record that mdlcates that there are
(17) exchanges - your wltlless conceded that exchanges
(18) MR OPPENHEIMER Sure
(19) THE COURT - that were not mcluded on thiS
(20) panlcular exhibit
(21) MR OPPENHEIMER Absolutely correct
(22) THE COURT So m essence what I understood counsel
(13) to say was repetition of that testimony to show that there
(24) were transactions that were not bemg mcluded m thiS
(2$) diagram
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(I) MR PETUMENOS And Judge If I may thls IS - thls
(2) attempt to quesuon by-questlon Imnt our rebuttal wlmess I
(3) thInk IS somewhat dlSmgenuous m vIew of the fact that we had
(~) matenal from the Dorchester on the Dorchester dIrect that
(S) was f"1Ied a few days before he tesUfied
(6) We moved to stn.l::e that report and It contamed a bunch of
(7) matenal that was just before the testimony came on to account
(8) for pomts that the plamnffs had raISed the fatlure to take
(9) mto account the VECO cleanup documents whIch then

(10) Mr Dorchester saId Oh I re!led on all that and I ve taken
(II) It mto consIderation all of whIch was well after hts
(12) deposlUon
(13) THE COURT Well I II hear you after I hear
(14) Mr Oppenheimer all nght?
(IS) MR OPPENHEIMER Your Honor I thtnlc I don t vIew the
(16) record the same way but I - I guess our poslUon ttymg to
(17) !lmJl- I thuLl:: Mr Petumenos and I have succeeded as you can
(18) see from the notebook !lmltlng a lot of dIspute
(19) I m not anxIOUS to delay the process The reason though
(20) for the quesuon-by-questlon focus m thIS area IS that thIS
(21) exhIbIt seems to me was a SIgnal that there were gomg to be
(22) areas that were not only far beyond the report but as Your
(23) Honor can remember the reason thIS came up was that we bad
(24) strenuously objected for some time thIS wasn t rebuttal
(2S) testimony at all

Vol 51-8206
(I) And It seems to me that to the extent he s gomg to
(2) testify It IS Important to adhere to the Court s admonlUon
(3) that It be limited to the Court I understand the Court s
(~) position on hIS abl!lty 10 speak to thIS It s almost as If It

(S) were a hypothetical and that s why I m trymg to caJlbrate my
(6) last objection
(7) THE COURT I thmk what you re askIng me IS will he
(8) be allowed to tesufy and not only are these transacuons not
(9) listed but here are the transactions there are 750 of them and

(10) that s what s been left off the report That would be the
(11) product of hIS Independent research and that s not what
counsel
(12) gave me to understand was gomg to be asked It was Simply
(13) that the methodology IS mcorrect because It doesn t mclude
(l~) exchange transacuons penod
(IS) Now the problem of course comes m cross-examlnaUon AJI
(16) I can tell you counsel IS you have to be careful
(17) MR OPPENHEIMER A w'Clcome admoOluon Your Honor
(18) The other stalement I would make obVIously I wlll-
(19) we re m an unusual sItuation because I thmk the scope of
(20) Issues - and obVIously I WIll try to keep my objections to a
(21) minimum It IS - It IS Important though given the fact that
(22) apparently I ve just learned thiS witness has another chent
(23) for whom he s acqUIred information that none of us arepnvy
('~) to
(2S) THE COURT Yes thiS could be a problem but It won t
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(I) be a problem as long as you re carefuJ
(2) MR OPPENHEIMER And hopefully dIrect quesuons will
(3) be carefuJ too
(4) THE COURT And counsel doesn t go mto It

(5) Now IS there another exhIbit that I m supposed to be
(6) looking at?
(7) MR OPPENHEIMER Your Honor I thInk that s currently
(8) the only exhibit to be used
(9) MR PETUMENOS I gave you three Were the other two

(10) not used?
(II) MR OPPENHEIMER One you recall was not I D d and
(12) there you agreed not to use It

(13) MR PETUMENOS Which one was that counsel?
(14) MR OPPENHEIMER I belaeve 10428A
(IS) MR PETUMENOS Okay what about 10253?
(16) MR OPPENHEIMER Your Honor just one second I m
(17) sorry 10253 was the exhibit not I D d that s the one you
(18) agreed not to use And 1042--
(19) MR PETUMENOS -28A
(20) MR OPPENHEIMER Your Honor thIS exhIbit IS 8 map of
(21) the Mundy land comparables And 8gam there was no - he
(22) conducted no research mto actual market conditions He dId a
(23) revIew of the paper If - well agam If he were to start
(24) testlfymg about the nauonal or Alaskan market for nawral
(2S) lands we would have - clearly have our scope objccuon
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(I) MR PETUMENOS fIrst ofaJl I don t agree that
(2) that s the state of the discovery ThIs exhibit was created by
(3) Exxon to try and demonstr.ue that Dr MuoQl£ was gomg too far
(4) afield to use comparables outside the state of Alaska ThIS
(S) witness IS an expert on the natural lands markets havmg done
(6) the research on It haVing bad an Idea what they re !Ike and
(7) that the markets an fact eXIst highest and best use exISts
(8) And he s prepared to testify that there 15 nothing Improper or
(9) wrong With uSing comparables outside of the Alaska market so

(10) long as you are usmg comparable or naturaJ land markets And
(II) that was the purpose of thIS exJlIblt and we are entltled-
(12) MR OPPENHEIMER I mlSSpoke Your Honor We do not
(13) need to taJk about thiS exhibIt because It was not I D d
(14) MR PETUMENOS I think It was shown to the JUry
(IS) MR OPPENHEIMER Our poslUon will be the same
(16) THE COURT What IS your posluon?
(17) MR OPPENHEIMER Well Your Honor It seems to me
(18) that what s Just been descnbed requires that you have done
(19) some research Into the market for natural remote lands andlor
(20) the comparable base on which such an appraisal would be
made
(21) And that s not - II s Just not anythmg the WitnesS has done
(22) What he s done IS to review a couple of papers
(23) THE COURT Papers?
(24) MR OPPENHEIMER Papers papers that were - were In
(2S) the appraIsal - we are all enmeshed In the debate
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(I) THE COURT To the scholarly debate you mean
(2) MR PETUMENOS That s not accutate As the
(3) depostDon states he looked at a ton of mformatlon and as he
(4) read from the deposition be had a research staff that provided
(') IOformanon There are boxes and boxes of matenals that thiS
(6) witness - thiS witness team the expen team reviewed And I
(7) know because I sent them down there and there were

bundreds of
(8) pages ofmatenals And wbat happened was wben the witness
(9) was 10 the deposition he asked blm to descnbe bow many

(10) ttansacnons from boxes and boxes of matenals he s nol as be
(II) Sits there m the deposition able to do It Just as any of the
(12) other witnesses bere were nol
(13) BUI to say be looked at two arncles and that s It IS not
(14) aCCutale It was a compleled review of the htetature It was
(m review researcb assistant reviewed actual ttansacnons I
(16) fear thaI the scope of thiS witness work IS belOg very
(17) greatly mucb more narrowly descnbed than actually wbat
(18) happened
(19) MR OPPENHEIMER Your Honor the witness read a
(20) couple of papers looked at a box of documents from New York
(21) Counsel s spent two weeks on the research and told us be was
(22) gOlOg to do no more on the researcb
(23) In fact IS very hmlted researcb work ID the extent he s
(24) worked for another chenl thaI s beyond thiS case
(2$) THE COURT I agree With that You ve given me an
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(I) exhlbll thaI shows locations of vanous transactions some of
(2) whlcb are ID Alaska and some of which are 10 the Lower 48
(3) correcc?
(4) MR OPPENHEIMER I thmk There s no foundation for
(') chal so-
(6) THE COURT Ie certamly look hke It I II tesnfy
(7) thac S [rue
(8) MR OPPENHEIMER And assummg that s what It IS
(9) THE COURT And whal he s gomg to say chat there s

(10) nochmg wrong With thiS methodology because It takes mto
(11) account these kmds of transactions
(12) MR OPPENHEIMER Your Honor be has neverformed an
(13) 0plDlon or evaluated Mr Mundy s appraisal 10 thiS case He s
(14) never done chac and In fact he does not have an opmlOn about
(I') that He does not - and that IS-
(16) THE COURT He s go109 Co say that the cntlClsm of
(17) thiS techDlque IS wrong He s gomg to talk about your
(18) witness nght? •
(19) MR OPPENHEIMER Why does chat table have anythmg to
(20) do wlch that conclUSion as It would be used -
(21) THE COURT Ie s Simply Illustrative of where the
(22) tnmsactlons look place nght?
(23) MR OPPENHEIMER I don t thmk he can Identify -
(24) THE COURT Maybe I m wrong about chIS Just tell me
(2$) Mundy did an analySIS chat meluded chese transactions He
was
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(1) cnnclZed by your witnesses because - accordlDg to
(2) Mr Petumenos anyway - because there weren t - there were
(3) lots of ttansactlons m Lower 48 locanons and less
(4) transactions 10 Alaska This witness IS gOlOg to say What s
(') the problem With that?
(6) MR OPPENHEIMER I don t believe that s the tesntnony
(7) from any of our witnesses Your Honor I don t believe there s
(8) any tesnmony at all from any of our witnesses
(9) THE COURT I franldy don t remember the tesntnony

(10) MR OPPENHEIMER Even If that were true Your Honor
(II) he bas not done a review of Dr Mundy s appraisal The work be
(12) looked at was Dr Mundy s amcle m the appraisal Journal and
(13) Clanon s amcle ID the appraisal Joumal and that was the
(14) scope of the assignment
(1'1 THE COURT You have gIVen me the best background I
(16) need to evaluate thiS question when It comes up m the
(17) testimony and I shall do that
(18) MR OPPENHEIMER Good
(19) THE COURT Very good
(20) MR OPPENHEIMER And may I mvoke the Mr Petumenos
(21) rule of middle age one time so we have five more mmutes on
our
(22) break?
(23) THE COURT You may and please get the documents off
(24) my desk
(2$) MR OPPENHEIMER And It was a Dice notebook
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(1) speCially prepared
(2) THE CLERK Please nse 11l1s coun stands ID

(3) recess
(4) (Recess from 11 32 a m to 11 38 am)
(') (Jury ID at 11 38 am)
(6) THE CLERK Please nse This court now resumes Its
(7) session
(8) Please be seated
(9) MR PETUMENOS Your Honor for our next witness the

(10) plamtlffs call Dr Maury Seidm
(11) THE CLERK Sir can you attacb the mlcropbone to your
(12) tie and remain standmg for the oath?
(13) A Yes ma am
(14) THE CLERK Can you please stand?
(13) A Is thiS good?
(16) MR PETUMENOS Dr Seldin you need to stand (0 take
(17) the oath
(18) THE CLERK Please raise your ngbt hand
(19) (The Witness Is Sworn)
(20) THE CLERK Please be seated
(21) Sir for the record can you please state your fuII name?
(22) A Maunce M-a-u-r-I c-e Seldm S-e-I-d-I-n No middle
(23) name or IDltlal I go by the name Maury M-a-u-r y
(24) THE CLERK And your occupation?
(2$) A I am a professor and author an e;z;ecutlve and a real estate
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(I) counselor
(2) THE CLERK Thank you
(3) DIRECT EXAMINATION OF MAURICE SELDIN
(4) BY MR PETUMENOS
(.5) QDr Scldm we arc trymg to get tlus tnal over with so
(6) I m gomg to assume you have grandchl1dren and maybe played
(7) baseball once upon a OIDe and go nght to the pomt
(8) What IS your education please smce high school?
(9) A I have a bachelors and master s degree m busmess

(10) admmlStratlon With major m real estate and urban and
(11) econOmICS from the UDlverslty of Cahfornla at lAs Angeles a
(12) doctorate m busmess admmIstratlon from Indiana UDlverslty
(13) With a major ID real estate admmIstration and mmor fields of
(14) fmance mIDlDg bankmg busmess economICS apphed
economICS
(1.5) and busmess government relations
(16) QYou got your doctorate 34 years ago?
(17) A That would be correct sir
(18) QAnd from 1965 untll 1990 you were professor at Amencan
(19) UDtverslty?
(20) A Chair professor I m now chair professor ementus
(21) Q Did you ever - m what department did you work as a
(22) professor all those years?
(23) A When I went there was school of busmess admIDlstratiOn
(24) later became the college of busmess admlDlstratloD and I
(2.5) headed the then-program m rcal estate and land planDlOg It
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(I) underwent a vanety of names and I had a vanety of
(2) adm10lstrative posts throughout the process
(3) Q You used to be a dean of the school?
(4) A For a shon time yes sir
(.5) QAnd have you ever been the chair of your departmenl?
(6) A Yes sir
(7) QAnd when you retired you became - you got the title of
(8) professor ementus?
(9) A That s correct sir

(10) QWhat IS professor ementus please?
(II) A That IS a faculty member who havmg served under the
(12) requirements of the university no longer teaches class goes
(13) on to retirement and has all faculty pnvlleges
(14) Q Your current poSItiOns what do you do now that you re no
(1.5) longer actively teachmg at Amencan UnIVersity?
(16) A I have been the head of our Institute since we started It
(17) In the late 60s which was then affiliated With the
(18) umverslty I m presldenl cl1atrman of the board of the Homer
(19) Hoyt Institute of the suppon organization the advanced
(20) studies and lIS wholly owned SubSidiary Coun AdVISOry
(21) Services
(22) QAre you also an associate dean of the Weimer School for
(23) Advanced StudIes?
(24) A Yes sir That s a pan of the advanced mstltute which I
(1.5) head
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(I) QWhat docs the WelIDer School for Advanced Studies m real
(2) estate and land econOmICS do?
(3) A It works to advance the state of the an proVldmg a
(4) school program for post-doctoral fellow actually very advanced
(.5) rather than recently completed doctorates Lcadmg real estate
(6) professors and professors from related areas such as fmance
(7) managmg government and the like come to study With us for a
(8) week ID Flonda go to their home IDStltuuons rerum and
(9) repon on their projects It IS a very ehte cadre of the

(10) nation s lcadmg thmkers m real estate
(It) Q Docs the Weuncr school look for fellowships when you say
(12) post-doctoral fellowships these arc people who already have
(13) your Ph D s m the arca?
(14) A Yes Sir
(1.5) QAnd do they look for Issues In real estate which arc new
(16) and different and new VIStas In thc 1Odustry?
(17) A Yes Onc of the th10gs we do With the school IS look to
(18) orgaD1Zc the body of knowledgc and so wc have designed our
(19) cumculum to attack a vancty of problems We bong m
(20) mdustry reprcscntallvcs to mdlcatc what s g010g on m the
(21) world and we havc prOVided through the sponsormg
(22) orgaDIZatiOn aboul S5 mllhon of research over the last decadc
(23) m order to advance the state of the an
(24) QWhy IS It necessary to be domg advanced studies m real
(2.:1) estate? Why docs the field require new research?
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(I) A Our nation has made horrendous errors 10 decISIOns from the
(2) federal governmcnl down to stale and local governments to
(3) buslDesscs to the regulatory authontlcs WUre now
(4) recovcnng from a real cstale dcpresslon which was brought on
(.5) by lots of poor pohclcs and poor dcclslon-makmg from a
(6) vanety of paruclpants
(7) Q As our world modernIZes and things get more complex docs
(8) thai have Imphcatlons for how real estate IS studied and
(9) valued?

(10) A Yes Indeed my professIOnal carcer IS designed to Improve
(I I) the quality of real estate declslon-maklDg and we work as a
(12) catalyst to do thiS and the accelerating pace of what s
(13) happcnmg IS callmg for more and more developmcnt m the
state
(14) of thc an so that we can approve the dcclslons
(lj) Q Have you wntten te:ubooks 10 the real estate area?
(16) A Yes sir
(17) Q Tell the JUry
(18) A Well I have wntten at least a half a dozen books The
(19) first was Real Estate Investment Strategy which has been used
(20) as a te:tt at Stanford and Harvard but It was really deSigned
(21) for general puhllc It won somc awards Indeed It won an
(22) award from the AmeTlcan Institute of Real Estate Appralscrs
(23) along WIth another book Land Investmcnt which 1had
(24) onglnally developed the cumcula for the Farm and Land
(2.:1) Brokers Institute

L
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(I) Real Estate Market Analyses which I did WIth
(2) Dr Sumlchrast housmg - HouslDg Markets another book m
(3) real estate market analyses WIth some others Real Estate
(4) Handbook
(5) There may be some more but that s a good samplIng
(6) QWhen did you first start lool::tng at how changes m the
(7) busmess world and 10 the - 10 the complexity of the economy
(8) affect real estate analySIS? When did you begm studymg that
(9) Issue?

(10) A I started workmg as a real estate salesman between my
(II) sophomore and JUnior year and m my senior year I lost a sale
(12) because of the recession and that piqued my mterest I went on
(13) to do graduate work And while I was a doctoral student at the
(14) Indiana University I wrote a couple articles which were
(IS) pubhshed m the Appraiser Journal which dealt With value
(16) value-related Issues
(17) QAll nght
(18) And Judge at thiS nme I would tender Dr Seldin as an
(19) expert m market analySIS appralsmg hIghest and best use
(20) and related tOpiCS
(21) MR OPPENHEIMER No objection Your Honor WIth the
(22) reservanon WIth respect to those Issues on natural lands
(23) THE COURT All nght I 11- on the baSIS of the
(24) offer I II accept him as an expert witness
(25) MR PETUMENOS And I don t accept obViously the
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(I) reservatton that he will be talking about the market hiS
(2) market analySIS of the natural lands
(3) THE COURT He s an expert on market analySIS
(4) BY MR PETUMENOS
m Q When you were retamed by the plamtlffs 10 thiS case what
(6) were you initially asked to do?
(7) A To evaluate a paper which we call the acquisition paper
(8) which mcluded by reference two articles appeanng 10 the
(9) appraisal Journal one by Mundy and one by Roddewlg

(10) QThe paper that you were asked to analyze was It a paper on
(II) natural land publIc acquisition of property that was wntten
(12) by Mr Roddewlg?
(13) A Roddewlg and Paplee had JOintly authored the paper
(14) Q I m gOlDg to show you what has been marked as Exhibit 8113
(15) and ExhIbit 8130 Could you tell the JUT)' what those two
(16) exhIbits are please?
(17) A These are two articles which appeared 10 the Appraisal
(18) Journal The first IS by Vlctona Adams and BIll Mundy titled
(19) Evaluanon of High Amenity Natural Land The second IS an
(20) arucle by Richard Roddewlg and GaT)' Papke Market Value and
(21) Public Value Exploratory Essay
(22) Q Are these two of the articles that you studIed researched
(23) and reVIewed?
(24) A Yes sIr
(25) Q Your Honor for the members of the JUry both of these
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(I) exhibits are admitted to the eVIdence and avauable for the
(2) JUT)' 10 the JUT)' room
(3) MR OPPENHEIMER WIth second of the two for purposes
(4) of show1Og
(5) THE COURT That s correct
(6) BY MR PETUMENOS
(7) QAs a result of the study I would Illce to get your view on
(8) four the Ieey po1Ots Do you have an 0pIDlon as to whether
(9) there IS a marleet for natural land?

(10) A Yes sir I do
(II) Q Do you have an op1Olon on whether It IS proper appraisal
(12) practice to find a highest and best use of natural land?
(13) A Yes I do
(14) QDo you have an 0plDlon on the relanonshlp between how you
(15) determlDe the size of a pareel and ItS highest and best use?
(16) A Yes I do sir
(11) QAnd fourthly do you have an 0plDlon as to whether there
(18) are actual rental or sale of natural land mfluences Its value?
(19) A Yes I do
(20) QAll nght let s talle about the - the concept the first
(21) Issue the concept of natural land and markets
(22) MR OPPENHEIMER Your Honor I hate to do thIS but
(23) may we approach the bench?
(24) THE COURT Sure
(2S) (Bench Conference on the record)
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(I) MR OPPENHEIMER We have four tOpiCS here first and
(2) third of whIch are outside of the report
(3) The first IS whether there s a market for naturallaaQ,s
(4) The report doesn t go IDtO that It goes Into the theoretical
(5) baSIS for the conclUSion that natural lands could be a highest
(6) and best use That s pomt number two and we concede that s
(7) wlthm the report
(8) Pomt number four actual rental or sale affecnng value
(9) Closest the report comes and only because Mr Petumenos

and I
(10) have become fnends do I concede thIS would be sale not
(II) rental SIZe and highest and best use absolutely not m the
(12) report
(13) THE COURT You mean ID other words yourdlscoveT)'
(14) has misled you? Is that what you re trymg to tell me?
(15) MR OPPENHEIMER No He was veT)' clear as to what
(16) the scope of hiS work was and It doesn t have anythmg to do
(17) Wlth the sIze and the hIghest and best use It s DOt m any of
(18) the papers and It s not ID hiS report
(19) MR PETUMENOS I Just totally disagree WIth that
(20) Once you determine - and thIS IS baSIC fundamental
(21) appralsmg Once you determme wbat the highest and best use
(22) IS that bas an Impact on how you determme parcel SIZe parcel
(23) defiDltlon In other words If you were to determme that the
(24) highest and best use of the property would be for recreational
(25) lots you would then have to value the property as recreational
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(I) lots If you determIne 1t IS natural lands for conservation
(2) purposes It Sa much larger parcel and that IS Imphclt m
fl) the enure study That 5 the reason for makmg - that Spart
(4) of the controversy here
(5) MR OPPENHEIMER I thmk Imphclt 10 that statement
(6) IS the adI1llsslon that 1t ScertaInly not exphclt It Isn t
(7) and I don t thmlc It Sanywhere Imphclt m anythmg that
(8) Professor Seldm has done There s Just not a word about thiS
(9) busmess of m effect thIS IS a damage question do you need to

(10) value - do you need to take mto account I assume the damage
(11) to all of the acres
(12) ThIs IS the uplands Issue He hasn t expressed any
(13) vlewpomt thiS witness or wntten-
(14) THE COURT All nght all nght I hear you but the
(IS) problem IS I can t evaluate thiS I ve got to hsten to some
(16) of the testtmony and number one seems to me If there s
(17) anythmg Implicll there s a question IS there a market for
(18) natural lands That s the subject of the debate Isn tit?
(19) MR OPPENHEIMER All he s wntten on IS whether you
(20) could theoretically have a market for natural lands as opposed
(21) to havmg gone out and looked to see If there IS a market for
(22) natural lands
(23) THE COURT He s wntten on It

(,,4) MR OPPENHEIMER He s only wntten on the theoretical
(25) aspects of It I m certaInly not aware of any work that there
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(1) IS actually a market for natural lands
(2) THE COURT I m gOIng to have to hear It I don t
(3) thmk the objection IS well taken though
(4) (Bench conference concluded)
(5) BY MR PETUMENOS
(6) Q Dr SeldIn are you With me?
(7) A Oh yes I m sorry I thought you were stili up there
(8) Q Sometimes I am up there longer
(9) THE COURT Sometimes It takes a lot longer than

(10) that
(II) BY MR PETUMENOS
(12) Q I want to talk to you about the concept of markets and the
(13) real world The JUry has seen certaIn definItions of terms
(14) hke market value and hIghest and best use and so forth In
(IS) your work did you look at the hterature that defined market
(16) value?
(17) A Yes sir ,.
(18) Q And did that literature dISCUSS the hterature you read and
(19) maybe have wntten over the years diSCUSS how market
(20) conditions as they relate to the real world?
(' 1) A Yes They specify a set of condlllons that are
(22) unreahstlc
(23) Q ExplaIn to the JUry
(24) A The definItion of - of value and the whole economics IS
(25) really the claSSical economics the claSSical economic
approach

Vol 51 8223
(I) takes some assumptions With regard to perfect markets WIth
(2) regard to charactenstlcs associated With resources
(:l) Frequently usmg Widgets - imaginary but you can thmk of It

(4) In terms of lumber that each IS substitutable for the other
(5) they re hke you can buy them and sell them from samples that
(6) there are a lot of buyers lot of sellers that everybody knows
(7) what 5 gOIng on These conditions do not eXist m the realIty
(8) of the real estate market
(9) QAll nght Is that also true for the concept of value?

(10) A Well that - the concept of value IS - IS - as has been
(11) said In court - IS a word of many meanIngs The baSIC Idea of
(12) value IS what you would give up to get somethmg else and It
(13) IS frequently modIfied to IndIcate some bnd of set of
(14) conditions associated With Il

(1$) And so when you talk about value you need to specify what
(16) are tltose condlllons and particularly how do those relate to
(17) the market
(18) QLet s talk about for example the term subSistence which
(19) you are familiar With Is It- when we talk about - could I
(20) get the question out before I have the obJectIOn?
(21) MR OPPENHEIMER Yes
(22) MR PETUMENOS Thank you
(23) BY MR PETUMENOS
(24) Q When we talk about value does value necessanly have to be
(25) an exchange of money or dollars or a check for value to be
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(I) exchanged?
(2) MR OPPENHEIMER So thiS IS not about subSistence?
(3) SubSistence IS -
(4) THE COURT Hold Il counsel
(5) MR OPPENHEIMER SubSIStence IS expressly excluded
(6) from the professor s report
(7) MR PETUMENOS Walt for the next question
(8) A Would you repeat the question counsel?
(9) MR PETUMENOS Yes

(10) BY MR PETUMENOS
(11) Q Does the concept of value necessanly reqUIre an exchange
(12) of money?
(13) A The concept of value does not necessanly require the
(14) exchange of money and I cannot accept the exclUSion ofany
(IS) particular area that tltat would not apply to unless you want
(16) to speCify one but certamly not subSistence
(17) Q You wouldn t exclude subSistence?
(18) A I would not exclude subSIstence
(19) Q Why not?
(20) A Because you may utilize resources that don t Involve the
(21) exchange of money When you buy a home and you live ID It

you
(22) directly consume the services If you have a pnvate hunting
(23) preserve you go out and you hunt and you get the benefits of
(24) It No money IS exchangmg hands If you lIve there and
(25) tltat s your subslSlence Il sull has a value to you No
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buyers
But If you own one of those homes and you put It on the

market you wul fmd - and that s what It means put It on
the market If you put It on the market you will fmd If you
have any takers
Q Are there other examples of types of propernes that you

can th10k of whIch whJle they have a thm market are
nevertheless there IS a market for them for purposes of
evaluanng them?
A Certamly RIght now If you have some office bUlldmg

land the demand for bUlld10g an office buudmg today 10 most
metropohtan areas IS very poor There s a market for the
land you won t get as much today as you would ten years ago

Vol 51
(I) exchange has taken place
(2) QWhat does It take to make a market?
(3) A You have to have somebody that wants to buy what you

have
(~) Because the concept of value IS that you re gOing to gIVe up
($) somethmg to get somethmg else and all you need IS somebody
(6) who WIll make the swap who 11 do the transaction
(7) QWhat are the concepts of scarcIty and utlhty as they apply
(8) to the eXIstence of the market?
(9) A The market IS made by buyers and sellers Sometimes you

(l0) have a lot of buyers and sometimes you have a few buyers
(11) Somenmes you have a lot ofsellers sometimes you have a few
(12) sellers
(13) The market IS gomg to be made by the transactions that 
(I~) that occur If there IS very httle that IS offered on the
(1$) market then the pnces tend to be hIgh If there IS very
(16) httle that s bought on the market pnces tend to - to be
(l7) low When they are m balance the market can be In balance at
(18) hIgh levels or low levels so you can have some thmgs that are
(19) very scarce and strong or weak markets You can have some
(20) things that are very useful and strong or weak markets
(21) QApplying these pnnclpals as to what constitutes a market
(22) tell the JUry what your OpinIOn IS as to whether there IS a
(23) market for natural land
(24) A There IS a market for natural land
(2$) QAnd 10 determining whether there IS a market for natural
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(I) land what do you look at? How do you find out?
(2) A I look to see whether there have been transactions And
(3) the federal government has four agencies has a congressional
(4) authonty there are state - that has bought There are state
($) governments there are local governments there are national
(6) pnvale foundations there are local pnvate foundations there
(7) are indiViduals there are lots of people that are out there
(8) that are bUYing natural land
(9) Q When we talk about a market sometimes do we talk about

(10) scarcity and demand and as to whether the land IS scarce and
(II) whether there s a lot of demand for It? Is that a factor In

(12) looking al a market?
(13) A I don t understand the question sir
(14) Q Well let s take an example of a community m which there
(1$) IS a hmlled market as you ve descnbed not many -
(16) A Thm market all markets are limited
(17) Q What would be a good example of that m the urban conlext?
(18) A Luxury homes you mIght have a small town and a wealthy
(19) enclave of a half a dozen homes you have a very thin markel
(20) QDoes that mean there IS no market for luxury homes?
(21) A Not at all It only means that there - that Since the
(22) families that live m those homes may pass them on from
(23) generation to generation they don t come on the market very
(24) often and also they re very expensive and so unless
(1$) high Income people are moving In there aren t a lot of

(I)

(2)

(3)

(~)

($)

(6)

(7)

(8)

(9)

(10)

(II)

(12)

(13)

or
(I~) five years ago but you II fmd a buyer
(15) QWIth respect to natural land have you reVIewed the federal
(16) government s appraIsal standards?
(17) A Yes sIr
(18) Q Is there anythmg 10 the federal government s appraIsal
(19) standards that would cause you to conclude that there IS not a
(20) market for natural land?
(21) A That there IS not a market for natural land?
(22) Q Yes Anything about the fact that the government may say
(23) they don t want you to use government transactions as
(2~) comparables that makes you conclude there must be
therefore
(2$) no market?
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(I) A Well there are two - there are two thmgs that are
(2) Involved In those standards And although I understand the law
(3) requires that they pay market value they are as a ~er of
(~) practice 10 the Implementation and of the regulation routinely
(5) exclude land In the highest and best use category for whIch
(6) they are looking to buy It WhIch has the effect of lowenng
(7) the pnce they would be willing to - or have to pay for It If
(8) It were conceded that It was really more valuable m that u~
(9) than the lesser use

(l0) Also there were two po1Ots to your question The second
(II) one was If they are looking to use a market companson
(12) approach and they exclude the transactIons whIch they have
been
(13) Involved 10 they are attempt10g to or havmg the result of
(I~) redUCing the eVidence that would indIcate the market value by
(15) fOCUSing on uses of lesser value
(16) Q And when they talk about government comparables not
beIng
(17) useful to them do you see anyth10g about the values that were
(IS) actually exchanged for natural land which supports what you re
(19) saYing aoout the practice being different than the standards
(20) would suggest?
(21) A There are a number of cases In which they have gone out and
(22) paid more money than the - what the appraIsal In the case of
(23) the Manassas Battlefield they paid a great deal more
(H) In the case of the Alpine they paid - they paid
(2$) substantially more
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(I) There are mstances m which when they re said and done
(2) that they wmd up at greater than your appI1llsai
(3) QWhat IS your opmlon as to whether or not land can have a
(4) hIghest and best use of natural land?
(5) A It can have 11 because when you re loolemg at the value of
(6) the land you asle What do you gIVe up m order to get
(1) somethmg else and when you re loomg to answer that
(8) question you want to Icnow how much you can get and so you

want
(9) to Icnow what do other properties sell for or transact for And

(10) so you want to Icnow what transaCUons havc talccn place m that
(11) category because the hlghcst and best use tells you how
you re
(12) gomg to use the land and It s Simply a vehicle for applymg
(13) thiS methodology
(14) QWhen IS the - when IS It proper to usc a highest and best
(15) usc deSignation of natural land?
(16) A When thc category of usc of the land has those
(17) charactensucs that that IS the use of the land m whIch It

(18) IS Its greatest economic value
(19) Q Now remmd the JUry why an appraiser needs to determme
(20) the hIghest and best use of land Why docs he do It?
(21) A Because the methodology that the appraiser typically uses
(22) for thiS Iemd of property IS studies the subject property and
(23) says What do I have here what are the benefits whallS the
(24) usefulness of It whallS the scarcity of 1l and then goes out
(25) to loole to sec what he can find or she can fmd mother
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(I) property where the value has been established
(2) The value of thiS other property could have been
(3) established by sale It could have been established by an
(4) exchange It could have been established m a vanety of ways
(5) or mdlcated m a vanety of ways
(6) Once the appraiser has an mdlcatlon of the value of thiS
(1) other parcel of property then malees the adjustments for the
(8) differences and the function of the highest and best use IS to
(9) Identify the category of use whtch you want to have 10 loole for

(10) the comparables
(II) QWhat happens If you don t PICIe the correct hIghest and best
(12) use when you re dOing an appraisal?
(13) A You get a wrong answer
(14) Q Oleay And when you PICIe the highest and best use - well
(15) when you use the term natural land as you ve revlewcd the
(16) articles and so fonh and done all the literature research and
(17) done all your IDvesugauons ,Yihat are the annbules of
(18) natural land that we re talkmg about that would cause It to be
(19) the highest and besl use of property?
(20) A Well natural lands was used by Mundy and Adams m thiS
(21) article and 1l refers to land that IS of scemc beauty of
(22) natural resource I thmk nchness m - In quality Mike
(23) Robbms has used the term wtldemess land which generally
(24) means the land which may have these qualities and attnbules
(25) but IS undisturbed
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(I) Professor Green used 1l as environmental land which IS
(2) perhaps less resmcted and In the Seal Bay report they came
(3) up With a new one of management for natural resources which

IS
(4) In the same calegory of 11 But there are nuanccs of
(S) differences
(6) The common annbute IS thaI you have somethmg that you
(1) want to conserve or preserve Conservauon preservation IS
(8) kmd of a gcnenc We ve talked about categones you can have
(9) retail as a highest and best use category but you can have

(10) regional malls smp centers subcategones and you can have
(11) the natural land or conservation preservation and then
(12) subcategones
(13) Q All nght Does natural land produce services produce
(14) somethmg of value?
(IS) A Oh yes sir
(16) QWhal? I mean II doesn I make any money?
(17) A Doesn t have to make any money I loole out my window and
I
(18) see some beautiful scenery you go through you walle through
a
(19) parle people may use 1l WithOUt disturbing 1l for hunting and
(20) fishing It contnbutes to the ecology There IS a great deal
(21) to be said for the values of what we receive when we came on
(22) the eanh and that prOVides benefits to us
(23) I live at the beach I loole at - I loole at natural land
(24) and a little Island They prOVide services to me
(25) QSo then when we try 10 determme what thiS value IS that
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(1) doesn t creale money how do we go about determining how

much
(2) value 1l creales?
(3) A Well there are a couple of fundamental ways ID which you
(4) can come al the value We talked aboul one which was to say
(5) study the property find other property whose value you can get
(6) an mdlcatlon ofand make some companson
(1) The other IS to look at thc benefits and If thc benefits
(8) are produced m renl m money because It san officc butldmg
(9) or retatl or a leased property then you forcust the !Dcome

(10) and you capitalize 1l But If you have property like an
(II) owner occupied dwelling ID which you are gOlDg to consume
the
(12) services or which you typically do not have market transactions
(13) that would adequalely reflect the full value of those services
(14) then that methodology Isn t very useful so you go back to
(IS) lookmg at the transacllons the comparatlvc approach rather
(16) than an mcome capltallzallon
(17) QThat s where we get mto highest and best use and start
(18) companng other land that was perhaps transacted?
(19) A ThaI s nghl because as a pracllcal matter whllc you havc
(20) a theorellcal framework for setllng out to do these analyses
(21) and you have all kmds ofmles poliCies gUidelines docmne
(22) and the like when you go to fmd the data you can t find the
(23) data When you go look for comparables they re real tough so
(24) you have to do the best you can and m order to do thc best
(25) you can the firsl thmg you have 10 understand IS how can the

~nm~l:GHT SUN COURT REPORTERS 907-258-7100 Page 8229 to Page 8232



BSA STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
Vol 51 - 8233

(1) land be used to Its greatest economic advantage
(2) That s what highest and best use IS Usmg Il to Its
(3) greatest economic advantage
(<4) QAll nght Next pomt
(S) A Yes sir
(6) Q Do you have an oplmon as to whether the expressIOn of the
(7) land s value as natural land IS properly demonstrated by the
(8) past cash rentals that It has generated?
(9) A In the case of thiS kmd of land Il would be eVidence that

(10) would be of no use m gettmg an esttmate of value because the
(11) cash rentals constitute a small ponlon of the total serVices
(12) that the property rendered
(ll) Q Supposmg then that I want to know what the value of thiS
(1<4) land would be over a finlle penod of time m other words I
(u) don t want to know what Its value IS m total but I want to
(16) know what ItS value IS for say five years and there s no cash
(17) rental What do I do?
(18) A There are two ways you can do Il You could make a
(19) valuallon of what IS It worth now and then whalls It worth
(20) five years from now or 50 years ago usmg market companson
(21) approach m both cases and calculate the difference
(22) The second way that you could do Il ts you could find out
(23) what Il s worth today and then ask What IS the value of the
(2<4) services which have been lost to the property
(23) Our plumbmg broke we had to leave the house for a couple
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(1) of days We lost the use of the house could have been a
(2) couple of months We bought a condo the balcony we were
(l) havmg problems the people had 10 move out for SIX months
(<4) those were losl services and these were owner occupied and

so
(S) they were mdemmfied based upon values of lost services
(6) QSort of a rent sort of analySIS?
(7) A II sa renl butll s nOI a rent m dollars In which
(8) they re sold out We don t- these typically these aren I
(9) rental umts Il s m terms of the value of services thaI are

(10) consumed You can callll an Imputed rent If you want what
(11) you would pay for the services to yourself
(12) QSo the land does not have to actually be on the markel m
(ll) order for Il to have value?
(1<4) A The land doesn t have to be on the market for It to have
(I') value
(16) Q And It doesn t actually have to be rented for dollar
(17) amounts for Il to have value? ,.
(18) A II doesn t have to be rented for dollar amounts to have
(19) value or 10 produce Income
(20) QThat s true ofany property?
(21) A Any property
(22) Q And natural land IS Il any dIfferent?
f'l) A No exception
(2<4) Q I wanlto show you an exhlbll Il II appear on the httle
(23) screen thaI s nghl next to you there Dr Seldm
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(1) A I love technology
(2) Q DX 10478A DX 10478A IS an exhibit that the JUry has seen
(3) through Mr Roddewlg
(4) You ve seen Il before?
(S) A Yes sir
(6) Q Anythmg m thiS exhibit change your mmd about anythmg
(7) you ve told the JUry to thiS pomt?
(8) A No sir
(9) Q Why not?

(10) A Well I see state and federal park purchases In Alaska If
(11) I want to know the market I want to lcnow exchanges as well as
(12) purchases of the federal If I want to lcnow the market I want
(ll) to know pnvate purchases m Alaska
(1<4) BeSides I want to talk about more than Alaska because
(1') Alaska s part of the 50 states and we re talkmg m a - a
(16) broader market You lcnow I see the - the numbers bounce
(17) around but that sail nght That s not unusual
(18) Q So based upon all of your expenence and your work as a
(19) real estate professor for all these years of these two
(20) anlcles the ones that you read about by Dr Roddewlg and
(21) Dr Mundy which In your opmlon best apphes theones of real
(22) estate market and highest and best use?
(23) A Well you talk about theones of real estate mar1cet The
(2<4) Roddewlg amcle doesn t layout a theory of real estate
(23) market Il talks about one facet of Il and doem t do a Job of
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(I) It
(2) The relevant part of the Mundy piece IS that It talks about
(3) fl1lmework for valumg nKturallands Well the fra_work
(<4) already eXisted What Mundy did was go oUland name Iland

do
(') It but Robbms had done Il He called It wilderness land
(6) Q One last pomt and that IS that you have descnbed I
(7) thmk the government m these transacuons as a market
(8) partiCipant We re domg pretty good I mJust watchmg that
(9) water pllche r

(10) What do you mean the government IS a market panlclpant
(11) In thiS context?
(12) A They come to the table and buy
(ll) QThey have the mOllvaUons of a buyer and a seller or a
(14) buyer In thiS mstance?
(u) A They re paYing the money I guess they want the land
(16) QAll nght Does the fact that the buyer In thiS particular
(17) market does not want to recognIZe a highest and best use of
(18) natural land change your mind?
(19) A No The buyer can recognIZe what - what he wants He sa
(20) player In the market He s not gomg to make the rules for the
(21) seller In fact what you find IS the seller makes hiS own
(22) rules and If the seller has somethmg that s really very
(23) valuable to him what you find IS that the buyer begms to bend
(2<4) beyond what he says he wants to do If he really wants to buy
(23) Il
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(I) Q But we ve heard that the government has these requirements
(2) where they must pay what they call marleet value not a dollar
(3) more or a dollar less Does that change your mInd about the
(4) government SposiUon?
(S) A They don t have a dIVIne route to what the market value IS
(6) more or less They have to go through a process and they ve
(7) set some standards and they pursue some pohcles but the
(8) standards and pohcles that they set may not give them the best
(9) answer

(10) MR PETUMENOS Judge I have no further questions
(11) CROSS EXAMINATION OF MAURICE SELDIN
(12) BY MR OPPENHEIMER
(13) Q Dr SeldIn good mOrnIng
(14) A Good mOrnIng
(15) QI Introduced myself a httle earher Let me Just take a
(16) qUick example off the bat This IS - we re talkmg a lot of
(17) theory here Let me ground Just one aspect of It If 1may
(18) Mr Petumenos and 1are both pLiots we love to fly
(19) Probably an matlonal devotion to that I have an old
(20) airplane It Svery close to me Now you would agree With me
(21) would you not that out there there are probably some people
(22) that IIlIght want to buy that plane -
(23) A Well - oh you haven t fmtshed 1 m sorry
(24) Q I haven t fmtshed I thmlc you can treat thiS as a
(23) hypothetical
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(I) There arc some people out there I want you to assume want
(2) to buy my plane aod let s assume I want to sell my plane One
(3) of the thmgs I m gomg to have to take mto account IS how
(4) much they re wIlhng to pay me for my airplane nght? The
(5) potentJal sellers out there the other pilots m setting my
(6) pnce?
(7) A You don t have to If you want to make a deal It would be
(8) worthwhile for you to do that
(9) Q If I want to sell It?

(10) A If you want to sell It you want to get some estimate of
(II) what you thmle It would be worth to them
(12) Q Exactly Exactly
(13) Now I could love that plane dearly as I do and I could
(14) thmlc It s worth every penny Iown which my famtly thmks I ve
(IS) alrcady mveslcd m It but It wouldn t cause the people who
(16) want to buy It to pay me more would It - except m one
(17) circumstance? h

(18) A It may have a great deal of value to you and the people
(19) who are gomg to buy It or are gomg to pay It relative to the
(20) value to them If those don t cross there s no transaction
(21) Q Exactly And so-
(22) A But let me - let me say that you prefaced thiS thmg With
(23) the relationship to theory What I have gone through I'!.
(24) grounded In theory that IS It IS sound accepted body of
(23) knowledge It IS not somethmg off devoid from reahty
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(I) I have devoted my career and I have been m 43 years to
(2) bndgmg the gap between mdustry and academia so what I ve
(3) told you Isn t Simply what some professor tells hts students
(4) What I have told you IS the way It happens m the world
(S) That s what 1do
(6) Q Okay Just by way of a httle bit of background - the
(7) JUry s probably gomg to be reheved to hear thiS - but you
(8) are not another MAl IS that correct?
(9) A That IS correct

(10) QDo you consider yourselfan appraiser?
It I) A I was appralsmg for the state of Cahfornta whLie I was a
(12) graduate student at UCLA and I have done a vanety of
(13) appraisals so If you say am I an appraiser m that I am
(14) qualified to do thiS cenamly But I m not a muddy-shoes guy
(IS) that earns hts hVlng gomg out domg the appraisals It IS
(16) pan ofthe work whIch I do m thiS broader spectrum of real
(17) estale analysIs
(18) Q And m facI a greal deal of your worle IS mvolved IS It

(19) not m some very highly theoretical Issues WIth people whose
(20) educations are even beyond the doctoral state IS that correct?
(21) A A lot of my worle has come from people who have problems
(22) that are m the busmess that my - some of my cheRts arc
(23) other analysts I ve worked With the AppralsallnsulUte I m
(24) not a member but I ve been on the research comllllttees When
I
(23) taughl al American Umverslty we offered their courses so I d
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(I) worle WIth them on programs
(2) So a 101 of my worle IS at shall we sayan esotenc
(3) schedule II would be more hke cardlov8SCi61ar surgeon than
(4) G P
(5) Q Oleay so Just to get clear on the background a httle bit
(6) more We ve heard a lot of diSCUSSion In the counroom aboul
(7) cernficauons Are you a cernfied as an appraiser m any
(8) states?
(9) A No sir

(10) Q You really don I need to be for your worle do you?
(11) A Reminded me of the - of the old story of the Harvard
(12) professor who dldn t have a doctorate and they said Why don t
(13) you take one and he said Well who Will examme me I don t
(14) need a cernficatlon sir
(IS) Q And are you a member of any profeSSional appraisal groups?
(16) A I m a member of - of a number ofacademiC asSOCiations
(17) university professors and I m a member of the Amencan
Society
(18) of Real Estate Counselors which IS a dlsclphoe which mcludes
(19) the appraisal and has a lot of - ofappraisal of MAl membe1'3
(20) Q And I beheve you were asked at your depoSItion You were
(21) aware of Mr Don Dorchester you know who he IS?
(22) A Oh yes
(23) Q Highly regarded m hiS field?
(24) A Yes
(23) Q And I beheye you also know Mr Roddewlg?
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A Yes (I)
Q I beheve as of your deposition you had not - you were (2)

not famlhar WIth Professor Green? (3)

A That s correct (4)

Q So your famlhanty WIth Professor Green s work has been as (~)

a result of your assIgnment m thIS case? (6)

A As a result of my readmg some eltcerpts of testImony (7)

Q Okay You have not conducted an appraIsal ofany lands m (8)

thIS case IS that correct? (9)

A That s correct My assIgnment was not to appraIse lands (10)

Q And m fact you haven t had occasion m your work to date (II)

as I understand It to appraIse any remote properues m (12)

Alaska? (13)

A I have had occasIon to appraIse remote propenles I have (I.)
had occasIon to appraIse propenles that are the sorts of (I~)

thmgs that would relate to Alaska none of them speCIfically (16)

happen to be m Alasle:a but I don t consider that to be (17)

relevant (18)

Q Okay Have you m fact undenale:en any appraIsal of real (19)

estate evaluanon work other than thiS assignment regardmg (20)

Alaskan real estate? (21)

A No sIr I have not done any Alaska real estate (22)

Q And we re happy to have you WIth us today (23)

Before today when was the last tIme that you were In (2.)

Ab*~ ~
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MR PETUMENOS Just a mIDute I need to approach the

bench so he has hIS facts straIght here I want to make sure
there s not a mlSImpreSSIOn
(Bench Conference on the record)
MR PETUMENOS Perhaps counsel doesn t know thIs but

the matenals that came from the New York office were
Mr RoddewIg s backup matenals about a roomful so It s
not - I don t want the Impresston left It s the lawyer s
stuff It was Mr Roddewlg s stuff that he revIewed m
connectIon WIth the paper
MR OPPENHEIMER I was Just gomg off the

deposlUon I won t pursue It It Snot that Imponant I II
move to a dIfferent quesnon
nIE COURT Okay
(Bench conference concluded)
BY MR OPPENHEIMER
Q We ve talked a lot of theory let sJust round ourselves

for context purposes to the case here and the lands here
Have you done an analySIS of any of the speCIfic lands m

thIS case to determme theIr highest and best use?
A No sIr I have not
Q And have you done an analySIS ofany of the lands m thIs

case to determme what theIr per-acre value IS?
A No sIr I have not
Q Are you aware of how much acreage IS Involved m thts case?
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(I) A I took a cru Ise of the Intercoastal late 80s early 90s I
(2) don t remember
(3) Q And your work In thIS regard that led up to the repon
(4) that-
C'l A Maybe - I think It would be late 80s
(6) QOkay cruIse In the late 80s
(7) The work that you did that led up to your repon In thiS
(8) case that was a relatively eltpedued schedule for you to
(9) complete the repon that you did on two papers?

(10) A Yes yes The - the tIme lapse between beIng retamed and
(II) asked to produce the paper was very shon
(12) Q And you did review some matenals In connection With that
(13) repon IS that correct?
(14) A Yes What I dId was to look at a vanety of matenab
(I~) before we submitted the repon but I was not satisfied that
(16) I d had suffiCient time to 100 Ie: at everythmg an the kind of
(17) detail that I wanted to
(18) Q Before you go on -
(19) A The problem was-
(20) QJust fOCUSing on your repon Dr Seldm WIth respect to
(21) your repon IS It the case thaI the matenals that you had
(22) made available to you or were made available to you for the
(23) purposes of the repon you submitted In htlgatlOn came from
(24) counsel s New Yorle: office? Does thaI nng a bell
(2.1) Mr Donahue?

Vol SI- 8244
(I) A No sIr I m not
(2) Q Have you VIsited any of the propenles that are at Issue m
(3) thIS case? _

(4) A Not - I don t believe so No I would not have
(~) because-
(6) QThat was not pan of your assIgnment IS that correct?
(7) A That s correct
(8) Q So you actually an thiS case have not reached a
(9) profeSSional conclUSion that the lands that all of us folks

(10) have been debatmg about for a couple of months are or are DOt
(11) properly claSSIfied as preservation lands or natural lands
(12) that s not somethmg you ve formed an opmlon on here?
(13) A I read looked at a lot of matenal I ve revIewed some
(14) thmgs and while -If you were askIng me to give you a repon
(1$) to clasSIfy the lands I would want to go get some more
(16) mformatlon But If you re askmg for my Judgment do I dunk
(17) that some natural lands were IDvolved 10 here I m perfectly
(18) comfortable sayIng I have enough mformatlon to - to beheve
(19) that natural lands are Involved here
(20) Q Ouy DId you conduct any research regarding the mar1I:et
(21) for any of the lands IDvolved In thIS case the speCIfic market
(22) for these lands here?
(23) A When I receIved the assIgnment I looked at such matenals
(24) as we could get WIthin the penod of time and after that
(2.1) penod of time I looked at addItional matenals to - to back:
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Vol 51-8245
(1) Up and - 1 1

(2) Q Let me - Dr Seldm let me because we are under some
(3) constramts I just want to focus on the report that s mvolved
(4) m thIS Iiugauon
(') As of the tlme of your report had you had an opportunity
(6) to mvesagate the market for the lands that are mvolved m
(7) tlus case?
(8) A The speCIfic lands?
(9) Q Yes SIT?

(10) A No SIT I have not
(11) Q Okay
(12) A That was not my assIgnment
(13) Q Understood understood
(14) And by the way do you know the per-acre value that
(1.:5) Dr Mundy puts on the natural lands or what he calls the
(16) natural lands m thIS case?
(17) A I keep heanng somethmg m the 950-range I m not sure
(18) how much acreage that applies to
(19) Q Okay And you haven t formed an opJnlon as to whether
(20) that s a nght or wrong number?
(21) A That s correct I haven t looked to see what natural lands
(22) sel1 for and tried to evaluate It Whsch would be a very
(23) dIfficult thmg to do by the way I mean there s a lot of
(24) work to do there
(25) Q Did you do any research on the extent ofollmg ofany of

Vol 51 8246
(I) these lands?
(') A No sIr
(3) Q DId you do any research to determme Impact of the 011

(4) spill on the subject lands?
(') A I receIved matenals whIch I read that gave me some feel
(6) for what was gOIng on but my assIgnment was to look at the
(7) theoretical soundness of what was bemg talked about and so I
(8) needed to gather some Information to understand that
(9) theoretical soundness So I have done research If you WIsh

(10) thaI has a great deal ofdetall but the purpose of OblalDlDg
(II) thaI detall was not for the purpose of commg up WIth the
(12) answer to the quesuon of value
(13) Q Or to answer the question whether there was any damage
from
(14) the 011 spill?
(1.5) A Or to answer the question of quantlfymg the damage
(16) thmk-
(17) Q Have you been mvolved In the appraIsal of contamInated
(18) land?
(19) A I don t recall bemg mvolved there We had supported
("'0) WIth the AppralsallnsUtule some matehmg funds for valuation
(21) of contammated lands so If you say mvolved I m the CEO of
(22) the foundauon and I was slttmg on the research commlt~ee

when
(23) we deCided to do that
(24) So II s not somethmg that IS unrelated bUIII- I dldn I
(2.1) have any assignments m that regard

Vol 51 - 8247
(1) Q And pnor to your compleung your work did you have any
(2) contacts WIth any of the owners of the Nauve corporaaon lands
(3) here?
(4) A No sIr
(.5) QHow about Mr 51011 s clients here the KodIak Island
(6) Borough? Did you have any conversations WIth those folks?
(7) A No I sal- I sat next to somebody over here and saw
(8) somebody but that was - that was II
(9) Q You - well let me ask you thIS

(10) Are you aware that BlIl Mundy m hIS analysIS used a
(11) hypothetical rental rate when he valued the lands he classIfied
(12) as natural lands?
(13) A I dldn t pay much attentIOn to the speCIfics of what he
(14) was - was domg m It so I m not really prepared to dJscuss
(1.l) the speCIfics of hIS report Because my job wasn t to evaluate
(16) hIS report I deal WIth theoreucal soundness of the process
(17) Q So the vIews you re expresslDg today are not an evaluation
(18) ofDr Mundy s appraISal?
(19) A That s correct I m not - thIS IS not an appraIsal review
(20) funcuon
(21) Q Did you become aware m your work that Mr Mundy had
(22) tesufied that there IS no rental market for natural lands?
(23) A I don t remember seemg that I did revIew some of hJS
(24) testimony from the transcnpt
(25) QCounsel we re gomg the play from Mr Mundy SdepoSItion

Vol 51-8248
(I) page 1751 line 20 through 24
(2) MR PETUMENOS I would like to IIslen to Dr Mundy
(3) MR OPPENHEIMER Ifyou enJoy techq,gJogy Doctor
(4) you II love thIS
(.l) MR PETUMEN05 Get to watch TV agam Doctor
(6) A Get to watch TV agam
(7) MR OPPENHEIMER If I get thIS nght
(8) A Arc you gomg to bnng up a VIdeotape of what he s domg?
(9) MR OPPENHEIMER Let s watch thIS

(10) (VIdeotape Played)
(II) BY VIDEO EXAMINER
(12) Q Based on the research do you believe there Sa rental
(13) or lease market for nawrallands m Alaska?
(14) A I do not believe that there Sa rental market for
(l.l) nawral lands
(16) (End of Videotape)
(17) BY MR OPPENHEIMER
(18) Q You were partnered With Professor Smith IS that correct?
(19) A Partnered?
(20) Q Well on thiS assignment he panaclpated WIth you on thIS
(21) assignment? Professor Hal SmIth worked WIth you?
(22) A Yes yes
(23) QAnd you I assume have no heSItation 10 descnbmg hIm as
(24) an accomplished real estate profeSSional and theoretiCIan?
(25) A One of the top five In the country
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(I) Q Were you aware that Professor SmIth found It problemanc
(2) that BIll Mundy used a rental rate to calculate damages for
(3) natural lands even though he did not believe there was a rental
(4) market for natural lands?
(5) A Would you play the transcnpt of what he said?
(6) QAbsolutely
(7) A And If you have a wntten one It would be good for me to
(8) be able to see that
(9) Q Counsel It s 167 Ime 9 through 168 line 4

(10) MR PETUMENOS I m famIliar wIth the passage but If
(II) we could have the surroundmg transcnpt It would be very
(12) helpful And for the doctor as well
(13) MR OPPENHEIMER Sure
(14) It 5 hIghlighted Doctor
(15) Old I foul It up Joel? Let me try It agam
(16) A Oh oleay You have - okay May I see also page 166
(17) please?
(18) MR OPPENHEIMER I II let somebody more adept do
(19) thIS
(20) MR DIAMOND ThIs IS a man who claims to fly a
(21) plane?
(22) MR OPPENHEIMER Very few people WIll fly WIth me
(23) (VIdeotape Played)
(24) BY VIDEO EXAMINER
(25) QNow Dr Mundy has tesnfied that there really IS no

Vol 51 - 8250
(1) rental value or at least no rental market or lease value for
(2) lands as natural lands That bemg the case do you see any
(3) theoretical problem WIth him applymg a rental rate based on a
(4) underlymg fee value estabhshed by a highest and best use of
(5) narurallands?
(6) A Well If - If I can assume that what you ve saId IS
(7) correct and accurate I would say yes there IS a problem
(8) (VIdeotape concluded)
(9) BY MR OPPENHEIMER

(10) QBy the way Dr Seldm that was your colleague Dr Hal
(II) SmIth?
(12) A Yes sIr That was Hal SmIth
(13) QHave you had an opportumty preVIOusly to review any of
(14) the testimony of Dr Hal SmIth?
(15) A I took a readmg of hiS depOSItion probably a couple days
(16) before I left town
(17) Q Dr Seldm IS there a dIfference between faIr market
(18) A I m sorry you - you posed a question WIth regard to the
(19) rental value and then you showed that
(20) If I understood the question that you were askmg was about
(21) what Dr SmIth said and what Dr SmIth saId was okay because
(22) he said If you assume thIS and If you assume pigs fly then
(23) If you assume we had no gravIty then the way that question was
(24) posed was assummg there IS no value the rental value you 
(25) need to dIstinguIsh between the mcome m cash or the mcome m

Vol 51 - 8251
(I) services And so the quesnon that was asked of Dr Smtth was
r) If you assume there s no mcome there s no value whIch IS
(3) correct But the quesnon was not asked If you assume there
(4) was no Imputed use of the land and If you ask that quesnon
(5) and you answer under that assumpuon the answer would be
(6) correct although It would be correct under an erroneous
(7) assumption So there really would be value m other words
(8) The wrong question
(9) QActually I only asked If you were famlhar WIth hIS

(10) testimony but thani: you I appreciate It

(11) MR PETUMENOS ThIs IS m the category I thmi: of
(12) Mr Petumenos dldn t IS ask the quesnon and - remember that?
(13) BY MR OPPENHEIMER
(14) QDoctor IS there a dIfference between value and faIr market
(15) value? I m askmg you to be the theorenclan for a moment
(16) now
(17) A Between value and -
(18) Q Value and faIr market value
(19) A And faIr market value
(20) Yes faIr market value Imposes addlUonal condlnons
(21) Q It IS a subset as It were - at least those of us tramed
(22) at the UnIversity of Chicago would call It thIS - a subset of
(23) value IS that correct?
(24) A I don t know that I would use the subset I was UCLA and
(25) IndIana I would say It IS dca1mg WIth dIfferent sets of

Vol 51 8252
(I) condItions associated WIth the transaction that IS unhzed
(2) ID - m settmg what It would be If IDdeed there were a
(3) transaction _
(4) QUnderstood What I m really trymg to get at IS 1D

(5) talklOg to us today about value and descnbmg Imputed values
(6) the value of land to the people that own land you d stili have
(7) to know a lot more would you not to know whether m a
(8) panlcular market pamcular geographiC market - say such as
(9) Pnnce Wtlham Sound or Southcentral Alaslea - what would

(10) actually be the pnccs paId for land and how often the land
(II) transactions would occur and whether they were hkely to occur
(12) at all IS that correct?
(13) A There s a question there I m not sure what It IS
(14) Q In talkmg to us about value you re not telhng us
(15) specIfically about the market for land 1D Pnnce Wtlham Sound
(16) are you?
(17) A What I m telhng you IS that even 1D Pnnce Wtlllam Sound
(18) where you have condItions and sItuations whIch are dIfferent
(19) from let us say active urban markets these fundamentals
(20) pnnclples theoretical structure apply What I can t tell you
(21) IS what the number IS because I don t have the mformatlon
(22) Q RIght Iso t It also true that every time we look to find
(23) out whether a pIece of land IS likely to sell and at what
(24) pnce we have to ask ourselves not only how much IS the land
(25) wonh to the owner but how much IS It wonh to the buyer?
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Vol 51- 8253
A Say that agam because you ve got some errors m It
Q Oleay When we re loolcmg to deternune 
AHedoes
Q No no I see you wntmg my questions and I thmlc that s

tme Let me try It agam
In loolemg to see what a pamcular pIece of land will sell

for - let s breale It down
A Good good
Q - we have to Icnow not only what It s worth to the seller

but to the potential buyer?
A You re assummg that you re loolemg to see what It WIll

sell for
Q Yes that would be my premIse here That s what 1m

loolcmg at
A If you want to Ienow what It s worth -
Q Nona I Just want to Icnow what It will sell for I m

bemg real pedestnan here
A You want to Icnow what It would sell for
QYes
A DIfference between what It would sell for and what It will

sell for
Q You ve got me there Doctor
A Well It s what It would sell for If you were to put It on

the marleet But you don t have to put It on the marleet to have
value What It WIll sell for IS If you re gomg to put It on
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(18)
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(23)

(24)

(2.l)

Vol 51 - 8255
Q I thmIc I was better off WIth my airplane question
A I II gIve you the shan answers because I want to get on a

flight tOO1ght
Q FaIr enough
You ve looleed at the federal acquIsition gUldelmes

believe that was your testimony?
A Yes sIr
Q And you have not however- at least as of the time of

your repon you had not spoleen WIth any of the federal
agencies that are pnmanly mvolved m land acqulslUon IS
that correct?
A That s correct
Q So Just so I m clear you did not talle to the FIsh &:

Wildlife ServIce?
A I dldn t talle to any of the federal agencIes
Catch my plane
Q Good answer I m gomg to malee one last and I hope bnef

foray mto the theoretical area - and I apprecl8te your
corrections of my questions as we go
A I m sorry I don t mean to offend you but I ve been m a

classroom for 30 years and a great deal of what I ve done WIth
my students IS to get them to properly structure the quesnons
so that they can properly go through thIS and I used to leach
a strategy course and I ve been mlssmg teachmg that because
thIS IS the lemd of analyses we ve done so I m findmg thIS

,-
I
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Vol 51 -8254
(I) the marleet So let s talee the first pan of your question
(') Ifyou want to Icnow what It would sell for we go to the
(3) next pan of the question If you want to Ienow what I! WIll
(4) sell for you have to assume It s gomg to be put on the
($) market
(6) Q Oleay Assume I put It on the marleet and I thmle I now get
f7) to asle my question to Ienow what It WIll sell for?
(8) A You want to Ienow what I! WIll selI for
(9) Q What I! will sell for I need to Icnow not only what It s

(10) worth to me as the owner but to the person who mIght buy It?
(II) A Say that one more time please sir
(12) Q I am gomg - the premise IS I am gomg to put the propeny
(13) on the marleet
(14) A Gomg to put It on the marleet
(1$) Q I d like to have an Idea of what It WIll selI for Do I
(16) not need to Ienow not only what It s worth to me as the seller
(17) but to the person who s goml( to buy It?
(18) A No you don t have to Ienow You d IIlee to lenow and the
(19) better guess that you re able to malee as to what It s worth to
(20) them the better you re gomg to be able to pnce and the
(21) better you re gomg to be able to negotiate So dependmg
~2) upon how much you understand what they want and how badly
they _

('3) want It and how well they 11 negotiate and what will go you
(24) will then be able to determme a pnce whIch would be Ihe most
(2$) probable pnce that you could get

Vol 51 - 8256
(I) very good because I haven t had a chance to lecture for a
(2) whIle
(3) Q Well so am I
(4) On the other hand If I have a piece of parle land that IS
(.5) 10 a real expensive neIghborhood 10 a City say let s speculate
(6) that there sa lnlle piece of Central Parle that hasn t been
f7) bought yet and It s owned by a company that has a - a real
(8) high commercIal use for It say they re gomg to put a shoppmg
(9) center there And I m a government and I want to buy that

(10) piece of propeny to add to Central Parle and I m told there s a
(II) comparable piece of propeny pIece of parle land m a small
(12) town m northern California where there s no eompetmg
(13) commercial pressure for the propeny and that It sold for $ I0
(14) an acre
(1.5) Would I be correct that because they re both parle lands
(16) that I should assume I could buy the land near Central Parle
(17) there m that area for S lOan acre?
(18) A Should have gIven you a quIZ after I talleed about retaIl
(19) There are dIfferent klOds of retail and you go mto a
(20) claSSification of the vanous Iemds of retail because you 100Ie
(21) If you want to value a mall you see what other malls value
(22) for and If you want to value a stnp shoppmg eenter you loole
(23) under stnp shopplOg center
(24) Now In the case of park lands there are bIg paries and
(2.5) there are little paries The first thmg you want to do IS

,-
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Vol 51 8257
(1) Idennfy the hIghest and best use which m thIS case IS a
(2) particular park land
(3) Now you want to narrow the scope m order to get
(4) comparables Now obViously some small town In Nevada

haven t
(S) gomg to be a very mstructlve as to what the probable sale
(6) pnce IS but accordmg to your other example It may be very
(7) useful because It may tell you that m thIS httle small town
(8) out West which was nght next to the - the bIg - the park: In
(9) town such as It was the fathers really wanted It and they

(10) were paying a pnce which If you looked at It relauve to the
(11) per square foot of the CIty park would be outrageous but yet
(12) they paid for It because they saw that thIS httle pIece had
(13) some value to It
(14) So It could be of some use but It wouldn t be that you d
(IS) look at the dollar figure It would be that you would look at
(16) what was IJlcely to mfluence the transaction pnce
(17) QThe school that I beheve you mentioned - and maybe you 11
(18) give me the correct name - the Weimer school?
(19) A Yes sir
(20) Q 1 m sorry What IS the full full name of the Weimer
(21) school?
(22) A It s the Weimer School of Real Estate and Urban Land
(23) Economics
(24) QAnd that s a school WIth whIch you re assocIated?
(2.S) A Yes sir

Vol 51 82.58
(I) Q Now Dr Mundy has taken some courses from the - or has
(2) participated m a program of some kind at the Homer Hoyt
(3) Institute?
(4) A Yes he s a fellow of the mstltute of the Weimer School of
(S) the Homer Hoyt Institute
(6) Q That s the same mstltute WIth Which you re assocIated?
(7) A Yes I m CEO of the three orgamzatlons
(8) QAnd has Dr Mundy IS he a member of a consortium called
(9) Real Estate - the Real Estate Counseling Group that proVIded a

(10) grant to the Weimer school about SID ODD?
(11) A Yes
(12) MR OPPENHEIMER Thank you no further questions
(13) REDIRECT EXAMINATION OF MAURlCE SELDIN
(14) BY MR PETUMENOS
(IS) Q Dr Seldin the fact that Hal Smith sees that the attempt
(16) to amve at a rental rate In the market that doesn t normally
(17) rent for dollars -
(18) A Give me a moment because my mfnd IS on that 10 000
(19) QWe 11 get to It

(20) A - on that SID 000
(21) Q You want to talk about that first? You re In charge
(22) A Let s get nd of that because we give away 0$.5 mllhon In

(23) the last decade and -
(24) Q You want to talk about the 0$10 000 bUSiness?
(2S) A Get tid of the 0$ 10 000

Vol 51- 8259
(I) QTell the JUry
(2) A That sa - Counsehng Group of Amenca IS a group of these
(3) appraIsers They support researt:h It s a loose aSSOCiation
(4) We do some very good work They had some money they

wanted to
(S) support some researt:h They were Interested In office
(6) bUIldings they gave us a grant ofSlO 000 We spent an
(7) additional ten so total about 0$20 000 to support some researt:h
(8) In office bUIldings
(9) We were looking at was gettmg some deflDlnons of - of

(10) office space ID order to develop some tnformauon So you
(II) know that gIft IS of no - no consequence
(12) Q A graduate student or somethtng got to do some work and
get
(13) paid?
(14) A In thiS case we hIred a contractor but S10 000 IS about
(IS) the sIZe we might give ofa grant to a umverslty to fund a
(16) graduate student
(17) QAnd the CouncLl of Real Estate thIS group that gave the
(18) money doesn t Just COnsISt of Dr Mundy but lots of people?
(19) A It s a group of other people \Deluding a lot of people
(20) that I ve known over the years and BIll Ktnnard who IS an
(21) honorary fellow In It
(22) QGood enough You dldn t - you dldn t structure your
(23) testimony because years ago thIS group that Mr Mundy was a
(24) part of gave you SID ooo?
(2.S) A No sir had absolutely no beanng

Vol 51-8260
(1) Q Now IJust have one other question Thatls We saw the
(2) Videotape a mmute ago WIth Dr Hal SmIth talking about that It
(l) indicates - that It IS a problem when you have to va~ rent
(4) In a market that doesn t normally receIve cash for rental
(S) !Dcome?
(6) MR OPPENHEIMER Misstates the testimony
(7) 11IE COURT You want to show It?
(8) MR OPPENHEIMER We have to
(9) 11IE COURT Let s do It because then we won t have a

(10) debate
(II) MR PETUMENOS How about If I rephrase It or
(12) somethIng so that-
(Il) 11IE COURT No let hIm hear the testimony It WIll
(14) be that much faster I assume
(IS) MR OPPENHEIMER Number SIX
(16) (VIdeotape Played)
(17) BY VIDEO SPEAKER
(18) Q Now Dr Mundy has testIfied that there really IS 00 rental
(19) value or lease - no rental market or lease value for lands as
(2Q) natural lands That belDg the case do you see any theoretical
(21) problem WIth him applying a rental rate based on a underlying
(22) fee value estabhshed by a highest and best use of natural
(23) lands?
(24) A Well If-If I can assume that what you ve said IS
(2.S) correct and accurate I would say yes there IS a problem
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THE COURT Oleay I see the letter So what s
Mr Norman gomg to tesufy to?
MR FORTIER He would tesufy Your Honor - you

recall thai Exxon s tesumony concerned first of all the
organuauon of the spill Mr Norman Will tesnfy to the lacle
of organIZanon m a place called Wmdy Bay thai he was at
and the compeung mstrucuons he received With regard to how
to - how to take care of the 011 out there
He II also tesnfy - another thing that Exxon tesnfied

to I believe through Mr Teal and Mr Hamson - was that m
1992 there was a general consensus between the land owners
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Vol 51 - 8261
(End of videotape )
BY MR PETUMENOS
Q Now the fact that that sltuanon creates a problem does

that mean that you don t attempt to do It you don t attempt to

try to fmd a theorencal rental rate If you want to determme
the loss of value over nme?
A The wrong quesnon was asleed So the nght quesuon IS If

you have propertY which does not rent m the marleet but which
produces services of value can you esUmate the loss of value
by esumanng the value of the loss of services then
capltal1Zmg as we talleed about 10 the lOCOme and then you
would have an answer to the quesuon of the loss 10 value And
that s correct you can do It that way There s nothmg wrong
With domg It that way
MR PETUMENOS I have no further redirect
MR OPPENHEIMER No further quesuons Your Honor
THE COURT You can step down sir
Counsel I m go109 to send the JUry out I want to find out

where we are actually
So you can talee a break
(Jury out at 12 50 pm)
THE COURT All nght counsel Where are we?
THE CLERK Walt Walt There s aJuror
MR PETUMENOS Where we are Judge IS that the

followmg witnesses for today are nOI mme

(1)

(2)

(3)

(4)

(~)

(6)

(7)

(8)

(9)

(10)

(II)

and
(12) the stale governmenl on whal needed to be cleaned or wbat
was
(13) cleaned wbat was not In other words the end of the oll splll
(14) cleanup penod
(15) Mr Norman Will tesufy to a diSCUSSion he had With
(16) Mr Hamson and Admiral Clancagllw agam m a place called
(17) Windy Bay With regard to that - that subject With regard to
(18) the Issue of whether or not that area sbould be demobu1Zed
(19) whether or not It s gone wbether or not It was clean
(20) He wlll also tesufy 10 what hiS understanding IS of the
(21) state - of the state standard for - for cleanl10ess orfor
(22) cleanup after the 011 spill
(23) So It Sthree - three real short Issues He would be
(24) maybe five mtnutes maybe ten m10Ules But not much - no
(25) longer than ten mmules Your Honor

11
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(1) MR OPPENHEIMER Fleemg from the podium Your Honor
(2) THE COURT Usmg the plural here counsel Where
(3) are we?
(4) MR OPPENHEIMER Your Honor we have an Issue with
(5) Pal Norman wbo IS on the lISt And we bave the
(6) by-now-mfamous Issue of Ms Lucy Grob wbo I m commg to

thmk
(7) of as a cbaracter 10 a novel I ve beard II so many urnes
(8) Those are the last two I believe scheduled for today
(9) MR STOLL Your Honor we bave - we could also play

(10) the Video the Videotape
(II) THE COURT Been walung for that
(12) MR DIAMOND So have we
(13) MR OPPENHEIMER Pat Norman Your Honor
(14) MR STOLL He ham t been walnng as long as we
(1~) bave
(16) MR OPPENHEIMER Pal Norman poses the Issue of that
(17) snpulauon we ve discussed He and Gat! Evanoff were the
(18) subject of a supulauon they would not be called and we would
(19) nOI remark on their absence and we view It as a very
(20) slralgbtforward proposition
(21) I ve brought the document I have the documents With me If
(22) you d IIlee to see them I don t thlnJc they re In dlspule_
(23) There are two letters 1Ovolved Your Honor
(24) MR FORTIER May I see them?
(25) MR OPPENHEIMER Sure
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(1) On the snpulauons would thai I had brougbt my file It s
(2) a rather dense Issue There s also a letter from Mr Diamond
(3) that clanfies whal the Slluallon IS I dldn t~ng thai
(4) letter With me
(5) THE COURT Was u afler your July 26th letter?
(6) MR DIAMOND There was an exchange of correspondence
(7) between Mr Petumenos and myself over whal- It meant we
(8) wouldn I comment ID clos1Og argumenl IS all that deals With
(9) the scope of thai and then Mr Fomer closed the loop by

(10) sending me a marleed up copy of hiS opcnmg statement and
(11) Circled wbat be dldn t want me to talle about In my closmg
(12) argument So the rest of the correspondence only concerns
wbal
(13) I would not do dunng the course ofargumg the case given the
(14) fact that they were nOI calling those witnesses
(15) THE COURT So does your letter agree With the
(16) conditions that be Imposes tn hiS July 26th letter?
(17) MR DIAMOND As defined by subsequent correspondence
(18) THE COURT Let s see the subsequent correspondence
(19) MR FORTIER The IDlent Your Honor was to-
(20) MR DIAMOND Your Honor when you say Ifltcbanged
(21) anythmg I dldn I understand what you meant by thai
(22) THE COURT Well did you accept hiS condluons?
(23) MR DIAMOND Yes we accepted bls condluon that we
(24) would not refer to the fact that he was nOI calling them
(25) There then was confUSIOn as to whal It meant thai we wouldn I
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(I) refer to them sImply not refernng to them by name or not (I)

(2) refemng to them by Idenllty And Mr Petumenos and I worked (2)

(J) that out and I subsequently got a letter from Mr Fomer (3)

(4) explalmng what he understood we would not do m closmg but (4)

(') It dldn t concern the guts of the agreement (')
(6) MR PETUMENOS Judge there was no agreement between (6)

(7) counsel that before we heard the defense case that one of (7)

(8) these Wttnesses might not have some rebuttal We were trymg (8)

(9) to close our case m chief qUicker because of the length of the (9)

(10) tnal and we tned to get - what we were trymg to accomphsh (10)

(11) Simply was If we cut witnesses from the hst would counsel (II)

(12) not m final argutnent say ha-ha you dldn t call so and so and (12)

(13) say thus and such (13)

(14) We hadn t heard the defense case yet so we were not tymg (14)

(1$) our hands to call a witness hke thiS to address a speCific (I')
(16) pomt on rebuttal but the whole panoply of the direct which (16)

(17) covers a lots of thmgs we dldn I cover m rebuttal was the (17)

(18) subject of the exchange (18)

(19) THE COURT ThaI s what It looks hke to me too (19)

(20) MR OPPENHEIMER Your Honor there are a couple (20)

(21) problems With that Maybe I should leI the people that spoke (21)

(22) speak: 10 the speCific Issue (22)

(23) The nature of our case was of course our rebuttal other (23)

(24) than the word which no one wants to utter which IS (24)

(2$) surrebuttal but we did not call Kenai witnesses and we (2$)
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these - these aren 1m the nature of rebuttal witnesses
THE COURT I want to hear that aglUD ThIs 15

Mr Norman we re talkmg about?
MR OPPENHEIMER Mr Norman
THE COURT What IS Mr Norman gomg to say?
MR FORTIER Your Honor Mr Norman IS gomg to
THE COURT Was there a location where there was a bad

response from the Oil spill cleanup orgamzatlon?
MR FORTIER Yes yeah He s gOIDg to address the

Issue of the way m which the cleanup was handled the fact
that-
THE COURT What does that rebut?
MR FORTIER Pardon?
THE COURT What does It rebut?
MR FORTIER It rebuts Mr Hamson s testImony and

Mr Teal s tesnmony Your Honor that you know dus IS
somethmg that was well orchestrated We - you recall
Mr Teal s testlfymg that pnor to any cleanup crew gomg oUI
the area was all SCAT d first they had three people gomg
out One of those people was a geomorpholog15t who laid out
where the OIl was and there was a bIOlogist and there was an
archaeologIst as part of the SCAT team that Exxon sent out
Mr Norman Will testify that that wasn t the case man

area that s conceded was heaVily oIled m the bay area That
crew got sent out-
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(1) dldn t - our own people and we dldn t have Mr Hamson go
(2) mto a number of thmgs that he otherwise could have gone
(3) Into It s - everythmg I hear tells me that thiS IS an
(4) OIling witness
(5) THE COURT Is what?
(6) MR OPPENHEIMER An OIlmg wlOless It s another
(7) oIlmg wItness And not to you know press the POint or pUI
(8) too fine a pomt on II but II seems 10 me If any Issue was
(9) part of the direct case It was that

(10) THE COURT That s a different argument If you hand
(II) me these two letters and say there s a solid agreement not to
(12) call the wIOlesses m rebuttal I tell you that It s hke all
(13) drafting problems you toed your best to wrap It up and you
(14) dldn t do II

(1') MR OPPENHEIMER Your Honor I am - I am becommg
(16) more - I m mIndful of the process of statutory construction
(17) that works and I agree there IS no express reference to
(18) rebuttal and I don I base the argumenton thaI What I base
(19) the argument on IS thaI When the wllnesses were called the
(20) parties talked aboul nOI dISCUSSing thaI In clOSIng It was
('1) certainly our expectation thaI we weren t gomg to see these
(22) people ASide and apart from -
('3) THE COURT You may not Evanoffs already gone
(24) MR OPPENHEIMER ThaI s correcl And aSide and apart
(2$) from that we have the very clear argumenl I think thaI
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(I) THE COURT Counsel-
(2) MR FORTIER And that was It
(J) THE COURT I don I thmk he s a rebuttal wltnes~
(4) I m not gomg to leI him tesllfy On the other hand I thmk
(') It Sonly fair to the plamllffs that I hear from the witness
(6) and nOI from the lawyer So afler the tnal day IS over you
(7) can put him on the stand and you can make your offer of proof
(8) by virtue of hIs testimony and then I II see whether or not
(9) thiS ruhng has to be modified

(10) MR OPPENHEIMER Your Honor I think thaI leaves us
(11) With Ms Groh
(12) MR DIAMOND Ms Groh who I hate to say thiS IS

(13) growmg on us all the more time we spend on the subject
(14) MR FORTIER Your Honor If I could one other Issue
(I') that I mdlcated he wanted to testify about or I wanted to put
(16) hIm up for eVidence on was the questIon of landowner mput
(17) You recall that both Admiral ClancaghDl 10 hIS testimony
(18) depositIon testimony and Mr Hamson talked .bout the
(19) Importance of landowner mput particularly 10 91 and 92 so
(20) another area that Mr Norman has first hand knowledge of He
(21) was out m the field
(22) THE COURT I IIhsten to him counsel When he gets
(23) on the stand I II hsten to him
(24) MR FORTIER Thank you
(2$) MR DIAMOND If I may approach let me gIve you two
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(I) pieces of ttanscnpt This IS Mr Mundy Sdiscussion which
(2) I ve shown counsel now of IDS conversations with Mrs Groh
(J) THE COURT I saw that
(4) MR DIAMOND Yeah And thiS IS from the
($) cross exalI1lD3t1on of Mr MacSwam about his conversations

with
(6) Mrs Groh
(7) THE COURT Oleay So on page 4691 whose tesumony IS
(8) thiS?
(9) MR DIAMOND That SMacSwaln you have 10 your nght

(10) hand
(II) THE COURT MacSwam he said I spoke With Mr and
(12) Mrs Groh qUite extensively and at one ume Mr Groh had a
(13) claun agamst Exxon I m not sure what the status IS nght
(14) now but he refers to his wife Lucy Groh who provided me WIth
(1$) a lot ofall the detaus that were In the office regardmg land
(16) transacuons and I dldn t get mto It With her whether or not
(17) the ou spul had an adverse effect I was merely gathenng
(18) mformauon and she gave It to me
(19) So she dldn t - you blow we dldn t diSCUSS that as pan
(20) of It but Mr Groh at one time did have a claim lnJually when
(21) I first met to him but he refers to hiS hfe Lucy who IS
(22) more famular With the subject and as you blow - Lucy who IS
(23) more famtllllr With the SUbdiVISion And that s what I wanted
(24) to blow She said she s got the detau and 10 fact - so I m
(25) not cenam exactly what the current posItion was
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(I) Then we go to page 2823 and that - who s thiS?
(') MR DIAMOND Except It came the other way around
(3) Mundy tesufied first then MacSwam
(4) THE COURT So thiS IS Mundy nght
($) MR DIAMOND You have Mundy In your left hand
(6) THE COURT Mundy said - well Mr Oppenheuner I
(7) thmk you re taking thmgs a httle bit out of context here
(8) The faCI of the matter IS that ID 1958 there were some ten
(9) lots that sold 10 1989 - I m sorry that s not 1958 It S

(10) 1988 nght In 1988 there were some ten lots that sold ID

(II) 1989 the sale acuvlty dropped down to only one lot They had
(12) to discount the pnce of that lot conSiderably to get that one
(lJ) sale to take place and accordmg to Mr Groh Mrs Groh who IS
(14) one of the managers of the SUbdIVISion the reason that sales
(1$) dropped dnunatlcally 10 1989 was because of the spill They
(16) could not market the lots and they tned diligently to do It
(17) In 1990 pnces of the lot sales went up but It was because
(18) they dropped the pnces slgDlflcantly nght?
(19) MR DIAMOND Right So the state of the record IS
rO) that Dr Mundy charactenzed Lucy Groh s opmlons on the
(21) subject and Mr MacSwam dldn t If ever there was less of a
(22) case for rebuttal they got to put m then Side and we dldn t
(23) put m our Side Now that was a strategic deCISion on 0!lr
(H) pan motivated by a number of conSiderations but one of them
(2$) was to aVOid an area that I m sure you would have been pleased
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(I) WIth us for aVOiding there IS lltlgauon between the Grohs and
(2) Exxon Compounded by the fact that Mr Groh represented
(J) Alyeska In connection With proceedlOgs before the

Trans-AJaska
(4) PlpellDe Llablhty Fund It was son of a morass ofthmgs
($) As Mr MacSwam said when he teStified he was mstructed
(6) to steer clear of talkmg substance With anybody who had a
(7) claIm agamst Exxon m domg hiS real estate work for
(8) sunllar - Similar reasons We dldn t get mto a lot of detail
(9) about Mrs Groh and Mrs Groh s 0plDIons WIth hun because It

(10) would have engendered a faIrly lengthy collateral diSCUSSion
(II) about their htlgatlon and how they resolved their hugatlon
(12) and It - It was somethmg we Just deCided best be aVOided
(13) Even though the plamtlffs got their shot at us on what
(14) Mrs Groh s views were on the subJcct what s there to rebut?
(I') This IS supposed to be rebuttaJ tesumony They re go109 the
(16) call her baSically to sel forth the same mfonnauon that
(17) Dr Mundy set forth about Ellamar and the same 0plnJons that
he
(18) attnbuted to tillS witness when we have purposefully deCided
(19) not to get mto that I - It stnkes me that there IS nothmg
(20) to rebut here
(21) THE COURT Okay got you
(22) MR PETUMENOS I believe that IS an Incomplete
(23) recitation of the record Dr - Ellarnar presents a big
(24) problem for Exxon and thiS IS how Exxon has dcaJt With It

(25) Ellarnar you recall IS on the eastern Side of the sound
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(I) We have a claim for land all around that area The objective
(2) record would seem to mdlcate that there were a lot of sales 10

(3) 1988 and the market fell off the - fell offth-.table 10

(4) 1989 Exxon had to do somethmg With that eVidence and they
($) couldn t talk to the person who owned the propeny because
(6) they Weren t gomg to get the nght answer
(7) What they did mstead was they had Mr MacSwam go talk:
(8) to Mrs Groh and ask a bunch of quesuons but not the ultimate
(9) queStion and then create a graph that said Oh here s the

(10) explanatlon
(II) In 19 - Just before 1988 they built a road and a dock
(12) and there s hmlled demand for thiS propeny so the road and
(13) the dock made people go out and buy It so that s why there s
(14) thiS bIg bar chan Just before the spill and that Wiped out all
(I') the demand and there wasn t therefore any more customers
out
(16) there to purchase the propeny
(17) So II s cycllcalm tha t he showed son ofa cyclical
(18) program on the chart so therefore 10 1989 when the sales went
(19) away It was because a whole bunch of people Just bought the
(20) land after It had Just been Improved so the demand was slack
(21) The people that were around had come 10 and purchased the
(22) propeny
(23) That s what Exxon did With Ellarnar and we can bnng ID the
(24) owncr of the propeny to say Nonsense that Isn t what
(2') happened that Isn t how It happened and they should suffer
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(I) the proof
(2) They dldn t leave Ellamar alone They went out and created
(3) thiS chart and put In thiS line about docks and roads and
(4) things to e;,.plaln away what was on the objective eVidence a
(~) big problem for them and It IS a very Important Issue which we
(6) can lay to rest or put our best eVidence on m about five
(7) minutes by havmg - havmg the owner of the property who IS
(8) the best source of the eVidence come In and testify
(9) Where we are now IS of course two experts talked to the

(10) owner and get - walk away WIth dIfferent conclusIOns on It
(II) MacSwam WIth hiS chart Oh yes I found the real answer It s
(12) a dock and a - and a road And Dr Mundy we under those
(13) cIrcumstances surely are entitled m a property centrally
(14) located In central to the case of thiS to put on ten minutes of
(15) teswnony what the owner says actually happened who IS the
(16) best source of information And I don t thmk Euon has left
(17) thiS aJone at aJl
(18) MR DIAMOND Your Honor what s happenmg If we
(19) cross e;,.ammed Dr Mundy on hiS numbers because he talked
to -
(20) or hiS people talked to the Grohs and got a set of numbers and
(21) got their interpretation
(22) We cross eummed Dr Mundy We asked him about the road
(23) and the dock and did he take that mto account and what the
(24) plamoffs are domg here IS the fact of the matter He either
(2.1) forgot that or never conSidered It and was unable to prOVide
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(I) any e;,.planatlon as to any Impact the dock or the new roads
(2) might have had because he simply wasn t aware of It when he

was
(3) cross e;,.ammed Plamtlffs had every opportumty at that pomt
(4) 10 supplement their witness list timely This IS a witness who
(~) IS not on the witness list onglnally and call Mrs Groh dunng
(6) the case m chief We avoided all sorts of Issues when we put
(7) on our case about the Grohs and about Ellamar because she

was
(8) not on the WItness !1st and she was not here to testify
(9) So 1- It- It S not tembly convmcmg to say that they

(10) now need to put on eVidence that they were aware of while their
(II) case was gomg on and probably long before that because they
(12) took deposlUons ofall of our experts who talked about thiS as
(13) well
(14) THE COURT Okay
(1:5) M~ PETUMENOS I have nothmg further
(16) THE COURT I m gomg to let her t;stlfy
(17) Counsel here s the - first the witness !1st IS also -
(18) always a troublesome question but the witness !1st really
(19) IS - IS to provide fair notice and a fair opportumty to
(20) question You ve clearly had that m thiS case This IS very
(21) limited testimony and you know everythmg she s gomg to say
(2') and have known for some time everythmg she s gomg 10 say so
(23) although It concerns me It s not the dlspOSlllve ques!lon So
(24) I m nOI gomg 10 stnlee her for that reason
(~) II stnkes me m lerms of the whole record here and the
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(I) way you ve presenled your defense tlus IS one very l1lIUled
(2) piece of rebuttaJ eVidence and IllS rebuttaJ eVidence so I m
(3) gOing 10 let her tesufy
(4) MR DIAMOND May we get some -
(~) THE COURT There s also another problem which IS of
(6) course I can hear the cross e;,.ammanon and rehabl1ltatlon
(7) thmgs gomg on With regard to relanonshlps and her - and her
(8) claim agalnsl Euon and the facI that her husband works for
(9) another one of the parnes 10 thiS case - I mean that

(10) troubles me too but who am I - who do I have to rely on 10
(11) resolve that problem? Not me I m not gomg to step out there
(12) and !lmlt you now You have to be allowed a falropportuffity
(13) to question her If you choose 10 open doors It s your
(14) busmess
(I~) MR DIAMOND Is he gOlDg to be aJlowed to e;,.press an
(16) 0plDlon as to the effect of the 011 spl1l on her sales or
(17) Simply facts?
(18) THE COURT I don t lenow Are you IntendIDg to ehclt
(19) an oplDlOn?
(20) MR PETUMENOS Yes we re enntled to do that a lay
(21) 0plDlon of the property owner s own property you ruled IS
(22) admiSSible
(23) THE COURT Well IS that what thiS U?
(24) MR PETUMENOS Yes She IS the developer and owner
(2.1) of the property She IS there she watched It happen She
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(I) knows what IelDd of mterest she had m the property before and
(") after the spill and IS entitled to go to the - that s what
(3) we re all talklDg aboul here WIth thiS dock and road,and all
(4) thiS and the ultlmale Issue The eVidence rules make clear the
(~) fact It goes to the ultlmale Issue does not affect the
(6) admlsslbl!lty of the testimony If It Sfair rebuttal that s a
(7) fair part of the rebuttal
(8) MR DIAMOND I thought the offer was she was gOlDg to
(9) be called to talle aboul what effect Ifany the roads and the

(10) dock had or dldn t have Now It s belDg broadened Into she 5

(11) now yet anothere;,.pert on the effects of the 011 sptll This
(12) really IS quite alem to testimony that we -
(13) THE COURT Is It the road or the dock or IS It the
(14) Oil spill?
(I~) MR PETUMENOS It s both Exxon 5 theory IS that the
(16) demand went up and all of the customers were goDe because
of
(17) the road and the dock and she 5 gomg to say that Isn t whal
(18) happened I had very !lnle mterest In the property dunng the
(19) year of the cleanup and the year after the spill no one was
(20) mterested m It and I thmk It s because of the Oil spill
(21) And thiS IS not new or unusual we ve always said that the
(22) owner of the property can express their 0plDlOn In fact
(23) that s what Exxon did WIth the appraiser of Kenai because that
(24) was bls Job And he was not on the expert hst eIther If you
(2.1) recall And he gave hiS opmlon
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(I) MR DIAMOND Your Honor an owner can express value
(2) as to 0plIllon but as to the effect of the 011 splll?
(3) That s - that s someth.tng quite dIfferent than expressmg a
(4) value expressmg 0plI1lon as to value But beyond that the
(S) only thmg our testImony - I 11 show you 10305A m evtdence
(6) The only thmg our testImony was offered to explam was the
(7) Jump m 1988 sales What Mr MacSwam tesufied to was It was
(8) hIS understandmg that governments wentm and markeung was
(9) done and that s why there was a big Jump m 88 sales He did

(10) not testify that the - It had anythmg to do With the 011
(II) spill And If they want to rebut that notIon that the 8g jump
(12) was mdlcatIve of some greater market out there that nught be
(13) arguable rebuttal but to then start ta1bng about the. drapoff
(14) m 1989 bemg caused by the splliis far greater than any
(IS) proffer they ve made for thiS WItnesS and that gets - It S
(16) clearly mto opmlOns that are beyond her realm
(17) THE COURT Why are they beyond her realm?
(18) MR DIAMOND The effect of the 011 spill?
(19) THE COURT Yeah Why are they beyond her realm?
(20) MR DIAMOND Well you know we were blocked from
(21) askmg people mvolved m real estate you know their views of
(22) the effect of the Oil spill Ben Hancock was one You know
(23) you said - you told us that was - that was beyond the ambit
(24) We started getung mto expen testImony
(25) THE COURT True true In some senses It s true
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(I) In others she s different than Hancock I was nymg to draw
(2) a dIStinCtIOn between what I conSidered to be expen testImony
(3) MR DIAMOND Hancock was also a propeny owner
(4) THE COURT Yes that s true but he was also - and
(S) he was presented as a person who did a11li:Jnds of real estate
(6) transactions and I was concerned about turnmg what In

essence
(7) you leept calhng a fact wItness mto an expen witness I
(8) don t thmlc that s what s gOing on With Ms Groh
(9) MR DIAMOND I WIll remlDd you of one other precedent

(10) WIth respect to WitnesS lISts and that was Mano Frey who we
(II) dId - we dtd modIfy our WItness hst to add him We thought
(12) as soon as we reasonably could understand that he was gOIng
to
(13) be relevant and could be called thIS IS somebody who stL1lls
(14) off their witness hst to thiS date has not been added to any
(IS) wItness hst And I would say even - even candidness would
(16) suggest that the Mano Frey rule apply to the Lucy Grohs of the
(17) world
(18) THE COURT If there IS such a thmg yes She can
(19) testify counsel I am concerned about- I mean IS she just
(20) gomg the give a bare opmlon she dldn t thInk It was the Exxon
(21) Valdez 011 spill that caused It?
(2') MR PETUMENOS She did thlnle yeah
(23) THE COURT Well you can t ehclt that opinIOn You
(24) can talle about the - the post-spill facts and If m fact
(2S) what I hear supports lay 0plOlon I may let It 10 but you

Vol 51- 8279
(I) can t asle the questIon
(2) MR PETUMENOS You need a foundatIon
(3) THE COURT WIthOUt aslemg for pernusslon
(4) MR PETUMENOS IJust want m your analysIs to
(S) understand If you take a loole at the MacSwam exhibit that
(6) you admIlled With all the quotes on It there are
(7) substantial - substantIal recitations 10 that matenal of
(8) people saymg that they dldn t thmlc the 011 spill had any
(9) Impact who gave the -

(to) THE COURT That s true
(II) MR PETUMENOS And who were not even m coun for
(12) cross-examination
(13) THE COURT Yeah that s true
(14) MR DIAMOND And WIth a hnuung mstructlon that It

(IS) was not belDg offered for proof
(16) THE COURT Counsel you re both marvelous at glvmg
(17) httle pieces ofarguments 10 response to other PieceS of
(18) argument What did I rule? Tell me I ruled that she could
(19) tesufy
(20) MR DIAMOND May I now mvoke the Mr Petumenos
(21) rule?
(22) THE COURT No because If you do the JUry s gone I
(23) want her on and off But you can - It 11 take some tIme to
(24) get her down here counsel you re excused We won t stan
(2S) WithOUt you Go ahead

Vol:5l 8280
(I) MR PETUMENOS Judge the other problem we have IS

(2) we re gomg to be able to play thiS tape nght now and With
(3) the witnesses that were cut by your ruhngs..,6ollese witnesses
(4) arc gOIng to have to go on tomorrow We have the tape 10 the
(S) ume thai we have left
(6) THE COURT You want to play the tape?
(7) MR PETUMENOS Yeah that s what we want to do next
(8) THE COURT Mr Diamond you re excused Thejury s
(9) commg down We 11 come bacle 10 and play the tape and that

(10) Will be the last thmg today
(II) MR DIAMOND Which tape are we play109 today?
(12) MR STOLL The Suchanek/Freitas tape
(13) MR DIAMOND Mr Stoll and I were go109 to worle out II

(14) proper introduction of thiS tape so we could set It m ume and
(IS) place
(16) THE COURT And you did not do that?
(17) MR DIAMOND No because we dldn t thlnle thIS was
(18) commg on till tomorrow
(19) THE COURT Yes that s true It has to be put ID

(20) context They have to know where It IS
(21) MR STOLL Yes Your Honor
(22) THE COURT Do you have an tntroductory statement?
(23) MR STOLL I was just gomg to pomt out on the top
(24) of the map show on the map where It IS and say that thIS tape
(2S) was taleen by an Independent filmmaleer m May 1989 and that
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(I) the Dames & Moore for whom Suchanek worked and Arthur D
(2) Little for whom Dr FreItas worked were hired by Euon at the
(3) tlme [0 conduct certam tests
(4) MR DIAMOND The only thmg I would ask that be added
(5) to that and you can mtroduce It If you waD[ IS that thiS IS
(6) not taken on a - on a parcel In dispute In thiS case
(7) THE COURT Yeah and that s true Isn tit?
(8) MR STOLL It was taken at the north end above our
(9) parcel It s not on our parcel

(10) THE COURT It tS not taken on one of the parcels
(11) damages are bemg -
(12) MR STOLL I 11 say that
(13) THE COURT Add that
(14) MR STOLL That s fine
(15) THE COURT Let s bnng them m
(16) MR STOLL Oh Your Honor I m adVIsed It s July of
(17) 89 not May of 89
(18) (Jury mat 1 19 pm)
(19) THE COURT All nght the JUry IS present I d !Ike
(20) you to know we re gomg the playa Videotape for you now as
(21) part of the plaInllffs rebuttal case Mr Stoll wIll explam
(22) the Videotape and the circumstances and at the end - It SI
(23) don t know five to ten mmutes long Once that s done you II
(24) be done for the day and you II come back here and !lsten to the
(25) rest of the rebuttal case and I hope the rest of the case

Vol 51 8282
(I) tomorrow and we re stili I thInk on the schedule the
(2) schedule that 1announced to you last week all nght So thiS
(3) IS the - but thiS IS the last thmg you II hear today IS thiS
(4) videotape
(S) MR STOLL Ladles and genllemen the tape that you re
(6) about to sec was a Videotape that was taken In July of 1989
(7) and It IS on a - It was filmed by an Independent filmmaker nOI
(8) assOCiated WIth any of the parties m thiS case and It
(9) occurred up In the north end of Kodiak Island - of Shuyak

(10) Island Just above the - an area above the parcel owned by
(II) Kodiak Island Borough up In thiS area up here
(12) And the two people that arc Inlervlewed dunng the course
(13) of thIS tape IS a Dr Suchanek who was employed by Dames &
(14) Moore and Arthur D Little for whom the other Inlervlewee
(IS) Dr Freitas worked Both Arthur D Little and Dames & Moore
(16) were employed by Exxon Corporallon 10 conduct certain lests
In
(17) connection WIth the Oil spill
(18) (Videotape Played)
(19) DR SUCHANEK Okay thIS IS one of the first places
(20) hit and we started over on a cobble beach over behind the knoll
(21) here which had qUIte a bit of oll probably half Inch to an
(22) lOch of 011 over most of the substrate And we re baSically
("'3) lookmg at the percent cover of all the major biomass speCies
(24) and taking quadraD[ removals analyze what bIOlogical
commumty
(25) IS hit now and what bIOlogIcal commumty may stili eXist after

Vol 51 8283
(I) the cleanup operanons and we II follow thIS hopefully mto
("') the future one or two or maybe three or five years to look: al
(3) the long lerm recovery rates of the biological aSSOCIatIOns
(4) that are there and baSIcally we ta.lce all the hvmg orgarnsms
(S) from the upper tide zone all the way down to the zero water
(6) parle
(7) BY VIDEO EXAMINER
(8) Q Have you-
(9) A Go ahead

(10) Q Have you found anythmg surpnsmg?
(11) A Not really When you ve got a whole complete cover of oll
(12) most of the orgamsms appear to be dymg so that s not too
(13) surpnsmg ThIs pamcular beach over here has been Impacted
(14) WIth a pretty heavy layer of all of the above but they ve
(IS) already had crews commg 10 to remove several hundred If not
(16) thousands of bags of 011 from the upper beach zone and so
what
(17) we re findmg IS a lot of the - a lot of the 011 bas seeped
(18) mto the sediments and as you walk: over II It starts oozmg
(19) OUI
(20) Q How are the cleanup efforts gomg?
(21) A I don t lenow I m notmvolved 10 the cleanup efforts so I
(22) haven t a clue but they re 10 here WIth a landmg craft
(23) They ve been here the last week: or so and I guess they re go109

(24) to hit UlIS beach over here heavuy olled beach
(25) QYour name and yourntle agam please?

Vol 51-8284
(I) A I m Tom Suchanek: and I m chief SCIentist on thIS
(2) particular crew as bIOlogical assessment program
(3) QSponsored by whom?
(4) A Sponsored by Dames & Moore And my affihatlon tS WIth the
(5) UDlverslty of Cahfonlla at DaVIS
(6) (New Speaker on Videotape)
(7) MS FREITAS ThIs beach here has been cleaned and It

(8) looked pretty clean when we first got here but on closer
(9) IDSpecllon there still IS qUite a bIt of 011 on the surface and

(10) up here In the splash zone mIxed mto the sedIments so we re
(II) sampling here as an example of an area that had been heaVIly
(12) Oiled and has now been cleaned and next door on the httle
(13) cove where the hehcopter IS now we sampled yesterday a
(14) hcavJ1y Oiled area that stili has all on It and hasn t been
(IS) cleaned yet
(16) BY VIDEO EXAMINER
(17) Q Could you show me one of your samples?
(18) A I don t think: that they d be too mterestlng These are
(19) some sedIment cores that we ve taken m several dIfferent zones
(20) on the beach And these are relatively undisturbed profiles of
(21) the - what SID the sediment and thiS particular core here IS
(22) from the splash zone and Illoolcs as If there IS 011 mixed ID
(23) fairly deeply through thiS - through thiS particular sample
(24) So we ve taken core samples m several locations down the
(25) beach and then we re tabng some surface sediment the top
two
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centlmeters of sediment from several zones on the beach and
those are stored In pre-cleaned jars like these and sent back
to the laboratory for analYSis This happens to Just be a
grain SIze sample but we re taking samples for baSically
hydrocarbon analysIs volatiles and -
Q What Syour name and title?
A I m Sandy Freitas representing Arthur D Little and I m

the chief chemist on thiS leg of the crews
Q And who IS sponsonng Arthur D Little?
A I am employed by Arthur D Lrttle
Q And who are they?
A Arthur D Lrttle ts dOing a lot of the chemical analySIS
Q Is thiS for Exxon?
AThey re directly contracted to Exxon to do chemical

analYSiS
Q Well thank you
MR STOU I think that s all we have
(VIdeotape concluded)
THE COURT All right thank you I II let you go
Don t talk about the case WIth anyone and don t form or express
any opinion until It s submitted to you for deliberation pretty
soon We II see you tomorrow at B 30
(Jury out at 1 20 pm)
THE COURT Lsghts? Can you get the lights on?
Okay counsel now what?

9-06-94 VOLUME 51 XMAX(49)

I Vol 51· 82S7
(1) MR STOLL I want to confer WIth my co-ctlunsel but
(2) I Ve got a bnef here Can I approach the bench?
(3) THE COURT Should I conSider you to be the left hand
(4) or the right hand?
(5) MR STOLL I don't know
(6) THE COURT Let the record reflect that the Judge has
m been served WIth a copy of the rebuttal to Exxon s

memorandum
(8) regarding proposed te/ephonrctestlmony Mr Petumenos
(9) MR STOU We gotthe,r bnefthlS morning and while

(10) We were In court we had a response prepared and that s the
(11) response WIth - attached to whIch are some Alaska cases
(12) opposed to New Jersey
(13) THE COURT I would set thIS for three except that I
(14) know what three means three means five 2 30 means 4 30
(15) MR PETUMENOS Control us control us
(16) THE COURT I WIsh I could counsel That s
(17) that s - that IS a continUing Issue in this case
(18) MR STOLL Your Honor I think we can go ahead at
(19) 230
(20) MR CLOUGH If we could take that one up first
(21) that s the one
(22) THE COURT Thetelephomct8st1mony?
(23) MR CLOUGH Yeah
(24) THE COURT III be happy to do that
(25) MR STOLL Your Honor I have a fourth matter to take

I I

I J

I I

Vol 51-8286
(1) MR DIAMOND We have I guess two Issues for
(2) tomorrow 5 agenda One IS Mr Carlson The other IS the
(3) quest,on about the - the A1yeska emergency audiO tapes
(4) Mr Don Cornett made the 23rd the 24th and 25th of March
(5) 89 If you would Indulge us I d prefer dOing that WIth you
(6) thiS afternoon
m THE COURT So would I
(8) MR CLOUGH There s a third Issue the telephOniC
(9) proposal from the plaintiffs to take telephonlc-

(10) THE COURT Yeah I see your brief I ve read your
(11) brief I can do that as W~II thiS afternoon There s nothing
(12) on the calendar So you II be ready to go at 230 nght?
(13) MR PETUMENOS Could we have a little more time? We
(14) got served WIth a rather lengthy brief unless there s no need
(15) tor US to go tnto It CIVil Rule 99 I think IS the one that
(16) governs I have no Idea what s In that bnef I got served
(17) W1th that this mornrng
(18) MR STOLL Which brief? ,.
(19) MR PETUMENOS On the telephone bUSiness
(20) THE COURT Mr Stoll which ones are you gOing to
(21) do?
(22) MR STOLL I m gOing to do all of those Your Honor
(23) THE COURT Every one ofthem?
(24) MR STOLL I ve got a reply brief on the telephone
(25) THE COURT You don t need the extra time

Vol 51-8288
(1) up that is they have given us a surrebuttal proposed
(2) surrebuttal of Dr Gilfillan whIch sounds surpnslngly like his
(3) case in chIef testimony
(4) THE COURT Why don't I talk about that at 2 30?
(5) MR STOLL Thatsnght Justtrylngtoassessthe
(6) agenda
m THE COURT I m very appreaatJve of it Your Honor
(8) MR DIAMOND I lust wanted to offer one exhibit from
(9) Mr Wallace DX16379 whlcl1lS Judy Robinson 5 September

16th
(10) 1993 review appraIsal - review appraisal report on the Seal
(11) Bayrronkf Cape transact/on
(12) (Exhibit DX16379 offered)
(13) MR PETUMENOS We object
(14) THE COURT Why?
(15) MR PETUMENOS This Is 8 memorandum to the deputy
(HI) commissioner of DNR from Judy Robinson Neither one of
these
(17) WItnesses have testlfled The cross-examination was simply Is
(111) thiS what It says Is thiS what It says I don't believe It s a
(1 g) proper foundation pour the document We haven't had the
(20) opportunity to cross-examine or examine Judy Robinson or the
(21) person to whom It was sent No foundation for the document
(22) MR DIAMOND Your Honor he did authenticate It He
(23) had In fact seen It In connection Wltt1 the appraisal It 8 not
(24) being offered for the truth of the matters asserted In It It s
(25) simply being offered to establish the state of mind of ADNR in
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that report WIth respect to whether they accept natural land
appraisals whether they accept comparables based on other
government transactions
THE COURT ThIs IS a four pages of text and one page
of graph attached to a document that s - I haven t read It In
detail but I do know that the portlons that Exxon s counsel
was Interested In he qUestloned on and In fact the language
certain parts of the language of the report were - were read
I don't see any reason to admit thIS document because It seems
to me that the substance 01 Exxon s attack If we can call It
that loosely IS In the record I hate to think that I may be
exposing myself to another surrebuttal WItness but the
oblectlon IS sustained and not - not exactly for the reasons
that Mr Petumenos gave but sImply because there s no need

thIS document In the record
MR DIAMOND You won't see a surrebuttal on account
of that ruling
THE COURT Thanks
MR STOLL Your Honor I dldn t give you a copy of

the case that the defendants relted upon I happen to have an
extra copy
THE COURT Is this on the telephonic?
MR STOLL ThIs Is on the telephonic They relied on

the New Jersey case
THE COURT That s great Thanks So Iii see you at

9-06-94 VOLUME 51
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(1) INDEX
(2) DIRECT EXAMINATION OF EDGAR BLATCHFORD

8112
(3) BY MR PETUMENOS 8112
(5) CROSS EXAMINATiON OF EDGAR BLATCHFORD

B117
(6) BYMR CLOUGH B117
(8) REDIRECT EXAMINATION OF EDGAR

BLATCHFORD B11B
(9) BYMR PETUMENOS B11B

(11) DIRECT EXAMINATION OF JOHN ALLEN
CHRISTENSEN B119
(12) BYMR PETUMENOS B119
(14) VOIR DIRE EXAMINATION OF JOHN CHRiSTENSEN
B132
(15) BY MR DIAMOND B132
(17) CROSS EXAMINATION OF JOHN CHRISTENSEN
B142
(18) BY MR CLOUGH B142
(20) DIRECT EXAMINATION OF WILLIAM WALLACE
8166
(21) BY MR PETUMENOS B166
(23) CROSS EXAMINATION OF WILLIAM WALLACE
B176
(24) BY MR DIAMOND B176

XMAX(50)

Vol 51-8290
(1) 2 30 Thanks
(2) THE CLERK. Please rise This court stands In
(3) recess
(4) (Recess at 1 32 pm)

Vol 51-8292
(1) REDIRECT EXAMINATION OF WILLIAM WALLACE

B192
(2) BY MR PETUMENOS Bl92
(4) DIRECT EXAMINATiON OF MAURICE SELDIN

8213
(5) BY MR PETUMENOS 8213
(7) CROSS EXAMINATION OF MAURICE SELDIN

8237
(8) BY MR OPPENHEIMER B237

(10) REDIRECT EXAMINATION OF MAURICE SELDIN
B258
(11) BY MR PETUMENOS 8258
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(I) STATE OF ALASKA)
(2) Reponer s Ceruficate
(3) DISTRICT OF ALASKA )
(6) I Joy S Brauer RPR a RegIstered ProfessIOnal
(7) Reponer and Notary Public
(8) DO HERBY CERTIFY
(9) That the foregolDg transcnpt contams a true and

(10) accurate transcnptlon of my shonhand notes of all requested
(11) matters held ID the foregolDg captioned case
(12) Funher that the transcnpt was prepared by me
(13) or under my direction
(I~) DATED thiS day
(U) of 1994
(21) JOY S BRAUER RPR

Notary Public for Alaska
(22) My CommiSSion Expires S 10 97

MIDNIGIIT SUN COURT REPORTERS 907 258-71 ()() Page 8293 to Page 8294



-4-

-5-

-9-

affected [1] 8123 17
affectIng [1] 8220 8
aff'lhated [1] 8214 17
aff'lhatIon [1] 8284 4
afield [3J 813820 24 8208 4
Afognal.. [2] 8177 2, 3
afternoon [3]8162 22
82866 11
age [2] 8122 6 8211 21
agencies [12] 8148 19
8160 24 8172 3 16 81732
6 817513 817616 8177 21
82263 825510 15
agency [3] 8171 1 2 8173 8
agenda [2] 8286 2 8288 6
agree [9] 8101 16 8104 9
815016 8191 4 82081
8209 25 823720 8264 15
826617
agreed [8] 815623 8168 16
22 81735 8179 4 818923
820712 1B
agreemg [1] 8190 18
agreement [4] 8168 20
82655 6 826611
all' [2] 8131 6 11
all'plane [3] 823720 8238 4
82551
akin [1] 8276 12
Alaska [62] 8096-9 809824
81134 8 9,17 8116-6,19
8119 6 12, 19 22 8125 20,
812612 8127-6, 812819,
8129 7 813024 81358 IB
813911, 8140 24 8142 7 8
81681 9 816921 81714,
23 81731 817712,17,18
BI79 8 81814
8190 1S, 8191.2 8196 1S,
8197 11--tt198 5, 8200 12
8202 13 20 8203 16 23
82084 9 8210 2 82114
8235 10 13 14 15 8241 13
16 17 22 1S 8248 13
82529 8287 11 8294 21
Alaskan [2] 820724 8241 21
ALLEN [1] 8119-9
Allen [1] 81192
allow {4] 8139 3, 8170 1B,
8200 7, 8203 19
allowed [12] 81564 8158-9
8159-9, 12 816213 8184 1
8199-6, 25 8200 8 8206 8
827512 15
alone [2] 8273 2, 17
Alpine (1] 8228 24
alter [1] 8122 11
Alyeska [2] 8271 3 8286 3
ambit [1] 8277 23
ambush [1] 8160 22
Amenity [1]821819
America [1] 82592
American [5] 8213 18
821415, 821622 823925
8240 17
amount [1]8154 17
amount. [2] 8234 17 18
AnalyieS [1] 82171
analyses [3] 82173, 8232 20
825525
analysis [23] 8164 23

-6-

-8-

-A-

950-range [1] 824517
945 [2] 814722 23

82884 8290 1 acquISItIon [5] 8171 11
82187 11 82555 10
acre [6] 815420 818910 13
8191 8 825614 17
acreage [2] 8243 25 8245 18
acreages [2] 8133 20 25
acres [4]8177 1 81881
8189 9 8221 11
act [3] 813513 8193 1 14
acting [2]8172 3 817321
actIon [1] 809510
active [3] 81165 81763
825219
actIvely [2] 817323 8214 15
actIvities [3] 8121 10
812616 814211
actiVity {4] 812021 81308
8175 25 8270 11
actual [6]8131 2 82024
820722 820915 821918
82208
Adams [2]8218 18 823020
Add [1]8281 13
add [5] 809715,19 819021
825610 827811
added [2] 8278 14 8281 4
additIon [2]8113 25 81747
additIonal {4] 8137-6
8244 25 8251 20 8259 7
additionally [1]8155 24
address [5] 8103 16, 8107 20
819622 826515 82679
addressmg [1] 8153 15
adept [1] 8249 18
adequate [1] 8131 25
adequately [1] 8232 13
ADF [5]8144 7 20 8146 21,
24 81474
adhere [1] 8206 2
adjustments [2]8165 4,
82307
admInIStration [5] 8213 10
12 13 23 24
adlDlDlStratIve [1] 82142
AdOlU1l.1 [2]8263 16 8268 17
admissibility [1] 8276-6
admISSible [2] 8182 24
827522
admlsslon [1] 8221-6
aduut [2] 8132 1 8289 9
aduutted [5] 81363 16
81392 82191 8279-6
admonIShed [1]819725
admomtion [2] 8206 2 17
ADNR [1] 8288 25
adult [1] 811921
advance [2]82153 23
Advanced [2] 8214 23
82151
advanced {4] 821419 24
82154 24
advantage [3] 8095 8
82331,3
adverse [1] 8269 17
advise [1] 8116 2
advised [3]8181 13 16
8281 16
Advisory [1] 8214 20
affairs [1]8112 25
affect [3]80975 82178,
82765

430 [1] 828714

60s [1] 8214 17

80s [3J 82421 5 6
8 29 [1] 8095 2
8.30 [1] 8285 22
855 [1] 8112 5

5-10-97 [1] 829422

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51

am [10] 80952 81125,
814722 23 8166 4 8196 2
82124 5
ability [2] 8202 4 8206 4
able [14] 8095 7, 8106 4
813618 81374 8146 20
8164 9 818317 820911
82498 825419 20 21 24
82802
absence [1]8262 19
Absolutely [2J 8204 21
82496
absolutely [3] 816313
8220 11 8259 25
abundance (7] 8099-6
8121 15 19 81223 8123 7
9 10
academw [1]82392
acadelJllc [1] 8240 16
acceleratIng [1]821612
accept [8] 8180 5 8184 24
821724 25 8224 14
8264 22 8289 1 2
acceptable [6] 8172 14
81735 8177 20 23 818716
82021
accepted [11] 815615
815825 817616 8179 9
818322 25 818715
818915,21 823824 8264 23
accepts [2] 8156 16 81581
accomphsh [2J 8144 3
826510
accompUshed [1]8248 24
accordmg [5] 8169J4
8191 14 8211 1 82576
827013
account [8] 8165 8 8205 7, 9
821011 8221 10 82383
827323 828916
accurate (7]8131 1 813814
8209 2 14 82507 8260 25
829410
accurately [3] 8099 5
8123 7 818810
acquired [2] 8130 8 8206 23

WORD RANGES @ BOTTOM
OF PAGE

IGNORES PURE NUMBERS

SINGLE Fn.E CONCORDANCE

-1-

-$-

-2-

Ur-.1QUE WORDS 2,887
TOTAL OCCURRENCES
13,920
NOISE WORDS 385
TOTAL WORDS IN Fn.E
42,217

NOISE WORD LIST(S)
NOISE NOI

LooJ..-see Concordance
Report

CASE SENSITIVE

Ba,.: S"''''IDS "'!'Phca""",

INCLUDES ALL TEXT
OCCURRENCES

2O-mmute [1]8153 16
23rd [1] 8286 4
24th [1] 82864
25th [1] 82864
26th [2] 8264 5 16
28A [1]820719
2.30 [5] 828612 828714 19

$10 [2] 825613 17
$10,000 [7] 825810 20 24
25 8259 6 14 24
$20,000 [1] 8259 7
$260 [1] 818913
$262 [2J 818910 81918
$36,500 [IJ 8188 19
S36,500,000 [1] 818821
S38 [2] 8191 16 23
$4,500,000 [2]8189 7 9
$41 [1]818815
S5 [2] 8215 22 8258 22
$6 [1] 8199 1
S900 [1] 8155 10
S950-per-acre [1]8154 17

10305A [1] 8277 5
l0428A [1] 820714
10478A [1] 819625
10 06 [1] 814723
10.29 [1] 8166 4
1110 [1] 81962
11.32 [1] 8212 4
11.38 [2] 8212 4 5
11th [1]8120 12
12.50 [1] 8261 21
16th [I] 8288 10
19805 [1]8115 19
19th [1]8184 17
119 [1]828118
1.20 [1] 8285 23
132 [1] 82904

\

From $10 to analyses



816913 23 81738 15,
819114 819710, 819918
821025 82178 19 82182
3 8234-6 823917 8243 19
22 824710 8279 4 8285 3
51215
analysts [lJ 8239 23
analyze [3J 8173 7 821810
828224
Angeles [IJ 8213 11
anImals [4J 8098 22 8101 2
8122-6 18
announced [lJ 8282 2
answer [17] 8133 12 8152-9
8185 15 8189 3 820212
8229 7, 8230 13 8237-9,
824612 13 15, 8251 5
825517, 8261 12 8272 6
827311
answers [2] 815816 82552
antIcipatIng [1]8196 20
anxIOUS [1] 8205 19
anybody [4]8109 25 81541
816013 8271 6
anyway [4]80982 81371
816512 8211 2
anywhere [IJ 8221 7
apart [3]819422 8266 22 24
apology [1] 80955
apparent [IJ 8176 1
Apparently [1] 816821
apparently [3]8165 11
81702 8206 22
appear [2] 823424 8283 12
appeared [2]8150 18
821817
appearmg [1] 82188
appears (5) 8106 6 7
812424 81251 81493
applied [1] 8213 14
applies [3J 8141 14 823521
824518
apply (4) 8224 15 8225 7
8252 20 8278 16
Applymg [IJ 8225 21
applymg [4J 8191 10
822912 82503 826021
AppraISal [3J 8218 17
8239 23 8246 20
appraISal [87]8152 25
81538 24 81542, 815612
24 81571 21 8165 15 17
81678 22 24 81682 4 16
19 20 21 81692 5 7 17
20 81701 81719 11 21
8172 1 11 81734 8174 7
8177 4 5 6 8 19 81781 5
7 12 8179 9
17 81805 18 24 8181 10
18 22 81822 818325
81866 818712 23 81884
6 8 9 8189 15 21 8190 1 6
8208 20 25 8210 13
8211 II 12 13 82189
8219 II 8227 16 18
8228 22 8229 2 8230 12
8240 15 19 8241 8 19
8246 17 8247 18 19
8288 II 23
appraISals (7) 8158 12
817615 818324 818424

analysts to bay

SfATE TRIAL TRANSCRIPT 9-%-94 VOLUME 51
823913 15 8289 2 Arthur [7] 8281 1 828214
appraISe [5] 8195 17 15 82857,9,10,12
824110 12 14 15 artIcle [5] 821112 13
AppraISer [1]821715 821820 823021 823524
appraISer [21]8152 24 artIcles [7] 820913 821714
81537 81562 12 81579 82188 17 22 823016
815822 815918 816710 823520
11 81685 8171 22 817524 AsIde [IJ 826622
8177 16 8179 14 822919 asIde [1] 826624
21 82306 823910 13 askIng [10] 813323 814715
8240 7 8276 23 8203 25 8206 7 8244 14 16
AppraISers [1]821622 825020 8251 15 8277 21
appraISers [12] 815719 8279 3
815820 8160-6 816921 aspect [2J 8185 10 823717
818323, 818424 81851 aspects [3] 8100 16 81315
81867 15, 17, 8190 8 82593 8221 25
appralSmg [4J 816917 assembled [1]8203-6
8217 19 822021 823911 asserted [1J 8288 24
apprecIate [3]8192 10 assess [1]82885
825110 8255 18 assessment [1]82842
appreciatIVe [1]8288 7 assignment [10] 821114
approach [15] 8109 13 8241 6 10 20 8244 6 23
8125 12 815713 816922 824512 82466 824820 21
817523 24 8194 7 821923 assIgnments [1) 8246 25
822225 822812 823215 assISt [3] 811421 81168 9
823321 8243 I, 826825 assIStant [1]8209 15
82872 asSISted [2]81091 811618
approached [2] 8161 4 asslStmg [lJ 81165
81758 assISts [1]813912
approprl8te [5] 81555 7 assocl8te [3] 8169 10
816218 8164 3 818616 82038 8214 22
approval [1] 8169 9 assocl8ted [6] 8223 2 14
approve [1] 8216 14 82521 825724 82586
approved [1] 8114 11 8282 8
Approximately (1)8119 13 assocIates (2)8105 18 23
April [1] 8152 18 assOCIatIOn [IJ 8259 3
archaeologist [1] 826722 asSOCl8tlOns [2] 8240 16
area [35] 8099 2 811920 82833
812024 8121 10 17 8122 7 Assume (2) 820325 82546
9 81238 12 23 813815 assume (19)8095 9 814418
814225 816722 81875 8161-6 818125 8213 6
81936 8200 4 8201 11 19 8221 10 82381 2 824823
820520 821513 821615 82506 22 23 8251 2 3
822415 8255 18 825617 82544 825616 826014 24
826318 826719 24 assummg [8]8133 3 4
826820 827025 8272 1 81345 813810 8201 24
8282 10 11 8284 11 14 82108 825024 825311
areas [18]8119 23 81206 assumption [3] 813424
8121 16 81224 16 22 8251 5 7
8123 10 16,17 20 23 assumptions [2)8134 12
813415 81359 814323 8223 1
820522 82156 822712 attach [3]8112 9 811821
aren't (5)8131 10 813820 8212 11
822625 8234 8 8267 1 attached [2) 8287 11 8289 5
arguable [1]8277 13 attachment (1)8184 12
argued [1J 819722 attack [4] 8198 21 8200 1
argumg [4]8159 22 819822 8215 19 8289 10
8264 13 attempt (9) 8098 3 8099 21
argument [16] 80964 22 8101 23 811012 82052
8106 12 814814 818521 825815 82614
819316 17 819818 8264 8 attemptmg (1)822813
12 826512 826610 18 19 attentIon (3) 81071 82032
25 827918 824713
arguments [3) 8163 6 18 attested [1] 81365
8279 17 attributable [1) 8109 2
arithmetic [3] 8189 8 11 attribute (1)8231 6
8191 10 attributed [I) 8271 18
array [1) 8170 24 attributes [2) 8230 17 24
arrive (1)8258 16 audio [1) 82863
arrived [lJ 815710 August (4) 8119 22 8149 10
art (3)8215 3 23 821614 815016 8177 11

authentIcate [1] 8288 22
author [1]8212 25
authored [IJ 8218 13
authoritIes (1)82163
authority [1] 8226 4
available [5J 816912
817512 82191 824222
aVOid [I) 827025
aVOided [2] 8271 12 82746
aVOIdmg [1] 8271 1
award [1) 821622
awards [1) 821621
aware [16] 8096 15 22
810311 81181 81337
8144 13 8147-6 8149-6
8221 25 8240 21 8243 25
824710 21 82491 82742
10

-B-
B-as [IJ 811217
bachelor [1]81675
bachelors [1) 82139
back-and-forth [3] 8096 11
81572 19
background [6] 81673
820312 19 821115 82396
82405
backup [1] 8243 7
badly [1] 825422
bags [1]828316
balance [2] 8225 17
balcony [1] 8234 2
bankmg [1]8213 14
bar [2) 819625 8272 14
bare [I] 8278 20
barely [1) 81485
bars [2) 8153 4 81972
base [3] 8208 2Q"..8266 18
baseball [1) 8213 7
Based [1] 824812
based (10) 8144 21 81489
8173 11 8201 25 8204 7
8234 5 8235 18 8250 3
8260 21 8289 2
basIC [2) 8220 20 8223 11
basIcally [10]809918
8100 3 8101 25 8144 8
815810 818323 827116
8282 22 8283 4 82854
basmg [1] 8154 19
basIS (8) 812423 8125 16
812625 8179 3 8 819424
821723 82205
bat [1) 8237 16
Battlefield [1] 822823
Bay [53]8121 13 18 20
812416 17 81403 6 11
8152 24 25 81532 3 4 7 8
81543 18 81551,9 14 15
20 815619 22 81595
8164 14 816722 816811
81768 9 20 8177 8
8178 14 8181 11 8184 4
81865 22 818713
8188 1 14 818915 8190 2
8 8191 13 8192 14 819517,
8197 3 82312 82636 17
8288 12
bay [2) 8119 16 826724



-c-
C-h-r-I-s-t~-s-+n[I]
81194
cabUlet-level [I] 8113 2
CAC [3)813215 81352

B...: Sys",ms AWhca""....

beach [10] 8231 23 8282 20
828313 16 24 8284 7 20
25 82851
beaches [1] 815011
bearmg [2] 816912 825925
beautlful [1]823118
beauty [1] 823021
becomes [1] 812624
becomUlg [1] 826615
begms [1] 823623
behUld [IJ 8282 20
be1.leve [42] 8098 14
810724 811917 24 8121 6
81236 23 81254 813318
8144 16 81461 814717
815022 815513 815711
8171 7 8177 5 817921
818816 818925 819116
22 819613 819718
819816 820714 8211 6 7
8240 20
25 8241 2 8244 4 18
8248 12 14 8249 3 8255 6
8257 17 8262 8 8263 10
8271 22 8288 18
bell [1] 8242 24
Bellevue [1] 81672
Ben [1] 8277 22
Bench [10] 8125 14 81294
818213 81863 81949
81959 821925 82224
82434 15
bench [5]81948 819624
821923 82432 82872
benchmark [1] 8186 19
bend [1] 823623
benefits [5] 8224 23 8229 23
8231 22 8232 7
Besides [1] 8235 14
beWIlderUlg [2] 8154 13 15
Bill [4)8218 18 824710
8249 2 8259 20
bIOlogical [5) 8099 19
8282 24 25 8283 3 8284 2
blOlogLSt [1] 826721
biomass [1]8282 23
bird [1] 8100 2
birds [2)8099 16 812312
bit [19]8096 11 810210
81037 811918 812023
813819 8143 17 81568
81673 816825 8179 24
81861 8192 14 21 82396
8240 5 8270 7 8282 21
8284 9
BLATCHFORD [3J 8112 21
8117181186
Blatchford [l4J 8095 24
8096 8 24 80972 24
81128 15 23 24 811316
81173 811813 16
bless [1]8183 24
blocked [1] 8277 20
Board [1) 8113 17
board [19J 8096 8 809823
811321 23 24 8114 I 9 11
12 8115 13 81161 2 4 20
81196 12 81283 821418
boat [2)8143 24 815010
body [2) 8215 18 823824
bolster [1) 8099 25

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
bolstered [1] 8109 24 8161 6
boo" [3J 819622 821623 cadre [1] 8215"9
82172 calculate [2]8233 21 82492
bool..s [IJ 821618 calculations [1]818818
Borough [2] 82476 8282 11 calendar [1] 828612
bought [6] 815715 8225 16 cahbrate [1] 8206 5
8226 4 8234 2 8256 7 Cahforma [5] 8167 7
8272 19 8213 11 823911 825612
bounce [1] 8235 16 8284 5
boundanes [1] 81365 Call [2] 80954 8106 3
bounds [1] 81571 call [27] 8096 17 8109 24
box [3] 8203 6 18 8209 20 811013 81127 811820
boxes [4] 8209 5 10 81239 814711 816518 20
boy-I-a-t-c-h-f-o-r-d [1] 8166 6 817312 818413 14
811217 81985 820322 821210
BRAUER [1]829421 82187 823410 82372
break [10] 810525 8106 2 8251 22 826512 15 25
813212 814712 15 8266 12 8271 16 82745
818717 819523 8211 22 828910
8253 7 8261 20 callmg [7] 809717, 814922
bndgmg [1] 82392 25 821613 826414 24
bnef [10]811410 825517 82787
828610 11 14 16 18 24 Calls [1]817112
82872 9 calls [2] 8172 19 824515
briefly [3J 8103 6 8125 13 candidness [IJ 827815
819619 capable [IJ 8193 13
broadened [IJ 827610 capacity [1]8155 19
broader [2J 8235 16 8239 16 Cape [19] 81543 8155 1,
broke [1] 8233 25 81595, 8164 14 817620
Brokers [1] 821625 817815 8189 16 8190 2 9
butldmg [4] 822710 11 819113 8192 7 14 20
8232 8 8193-6 21 819512 18,
butldUlgs [2] 8259 6, 8 8288 12
butlt [IJ 8272 11 capltahzatlon [IJ 8232 16
bunch {4] 81072 82056 capitalize [1] 8232 10
8272 8 19 capltallzmg [1] 826111
burden [2] 81555 81622 captioned [1] 829411
bureaucratic {I] 8151 9 cardIOVascular [1] 8240 3
busUless [50] 8115 6 care (3J 8101 20 8131 23
8125 19 81262 3 8 9 16 82638
19 20 21 22 24 81274 6 career [2J 821610 82391
8 17 81285 16 17 8129 7 careful [3] 8206 16 82071 3
11 12 23 25 81301 8 9 Carlson [1]82862
12 17 22 23 8131 6 7 carry [2] 8131 6 81395
813416 813921 815615 case [98]8095 16 8096 6,10
816716 8213 9 12 14 15 14 18 23 809721 25
23 24 82177 80982, 16 8099 14 18, 25
8221 9 823922 825824 8100 3 23 810110 12
8275 14 8286 19 810318 8104 21 8108 7
busmesses [1]82163 8109 3 8 8111 15 21,
buy [18] 8142 14 8160 6 81178, 813612 8140 21,
81694 82235 822421 81493, 7 14,815115 18 20,
8225 3 82286 823612 24 815410 81551 6.8
823722 82382 16 19 22 8164 10 21 8167 12
825410 17 82569 16 817520 81994 7 8 21
8272 13 8200 2 8202 18 8209 24
buyer [9J 8168 9 822714 8210 13 82185 822822 24
823613 14 16 19 23, 8233 9 8241 6 9 82428 21
825225 825310 8243 18 20 23 25,8244 3 8
buyers [7J 8168 7 -81741 21 82457 16 82502
82236 82259 10 82271 825624 8257 1 8259 14
buymg [1]82268 8260 20 8264 13 82657 9
by-now-Infamous [1] 8262 6 14 23
Byars [2] 8106 14 20 8266 9 8267 23 8270 22

8273 14.8274 6 7 11 20
82759 8281 6 21,25,
8282 8 8285 20 8287 17
8288 3 8289 20 24 8294 11
cases [3) 8228 21 823321
828711
cash [5]8233 8 11, 16

825025 8260 4
catalyst [1]821612
Catch [1] 8255 16
catch [1] 8201 25
categorIeS [1] 8231 8
categorIZed [1]8172 4
categonzmg [1] 8178 9
category [7] 8228 5 8229 11
16 82309 82314 9 825111
caused [2] 8277 14 827821
ceased [1] 8104 4
center [3]8256"9 22,23
centers [1] 8231 10
centuneters [1] 8285 1
Central [3] 8256-6 10 16
central [1] 8273 14
centrally [1] 8273 13
CEO [2] 8246 21 8258 7
certlficatJon [1] 8240 14
certdkatlons [1] 8240 7
certU&ed [1] 8240 7
CERTIFY [1] 8294 8
cessation [1] 8109 18
Chair [1] 8213 20
chair [2] 8213 20 8214 5
chairman [17] 8096 8,
809823 8113 16 20 21 22
24 25 81164,20 8119-6 12
15 81203,8140 25,821418
chance [1] 8256 1
change [13] 811019
8122 11, 815712 8179 4
818913 819123 8200 18,
820124 82041,8235-6,
823618 82373
chaoged [1] 8264 20
changes [5) 8135-6 9
8179 8 819919 8217-6
character [1] 8262 7
characttrlsues [2]8223 2
822917
characterize [1] 8176 18
charactuized [1] 8270 20
charactenzes [1] 8141 3
charge [2] 8129 14 825821
Charles [2] 8106 23 81453
chart [21] 81078 9 10 15
22 24 81391 81533
8196 25 819824 8200-9 23,
82014 5,24 820211, 12
827214 18 82733 11
charts £3]81077 8108-6,
813111
check [2] 8103 1 8223 25
checkbook [8] 810119
81028 81037 8104 15
8106 7 10 81501
chemical [2] 8285 12 14
chemist [1] 8285 8
Chenega [14] 8098 24
811916 81201 2 11,18
812416 8140 3 814225
8144 8 81451 8 20, 8146 22
CbJcago [1] 8251 22
eWer [11] 809721 8104 8
21 8109 4 81551 8199 21
8265-9 8274-6 8284 1,
82858 82883
children [3] 8120-6 8, 10
choose [1] 8275 13
chose [9] 8096 16 17 23

From beach to choose



8098 6 8099 17 8110 17
811115 81496 8160 8
CHRISTENSEN [3] 8119-9
8132 13 8142 3
Chnstensen [11] 8095 24
80989 11 18 23 811820
81192 11 81243 813215
81398
Chuck [1] 8176 13
Chugach [35] 8096 8
809824 8100 17, 18
811316 81141 5, 7, 81152
81165 15 18 811712 13
8119-6 12 812412 8125 9
20 812612 16 8127-6
8128 19 8129 7 813022 24
8131-6 81358,18 813723
8139 11 8140 24, 8142 7
8,10
Clancaglm1 [2] 8263 16
826817
Circled [1] 8264 11
circumstance [2] 8132-9
823817
circumstances [4] 8099 23
8201 14 8273 13 8281 22
City [1] 8113 11
city [2] 8256 5 8257 11
CIvD [1] 8286 15
clarm [6] 810113 826913
20 8271 7 8272 1, 8275 8
clanns [I] 8249 20
clarifies [1] 8264 3
Clarion [3] 81976 12
821113
class [1] 8214 12
classical [2] 8222 25
classlficatton [1] 825620
classified [3] 817821
824411 824711
classify (1] 8244 15
classroom (1]8255 21
clean [6] 8101 23, 810218,
8104 12 815020 8263 19
82848
cleaned [9]8102 15 24
8104 5 11 826312 13
8284 7 12 15
cleanliness [1] 8263 21
cleanup (13] 8151 10 13 14
8205 9 8263 14 22 82678
10 18 827619 82831 20
21
clear (11] 81304 81348
81438 81493 81978
822015 82405 825513
8266 25 8271-6 82764
CLERK (28J 80953 81129
13 16 18 20 811821 25
81193 5 8 814720 24
816610 13 16 18 20
82122 6 11 14 18 20 24
82132 8261 23 82902
chent (8] 8161 6 8172 25
817411 20 81759 8201 15
8206 22 8209 24
chents [2] 8239 22 82475
cUp (I] 8166 8
close-ups (1] 8123 11
closed (2] 8108 1 8264 9
closer (I] 8284 8

CHRISTENSEN to context

STATE TRIAL TRANSC.RIPf 9-06-94 VOLUME 51
Closest (1] 8220 9 companson (5] 8123 16 24
c10smg (4] 8264 8 11 8228 11 8232 6 8233 20
82654 826620 compensated (1] 816715
CLOUGH (41] 80961 3 competmg (3] 8200 1
809715 8098-9 11 8101 7 825612 8263 7
81022 4 81035 810513 competItIon (1] 8173 25
21 25 8106 4 8 13 19 compiled [1] 81307
811611 81172 81185 16 complete [3] 815816
8124 22 8125 1 4 12 8242 9 8283 11
812922 8132-9 8141 2 13 completed [3] 8114 11
25 81424 81477 12 16 8209 14 82155
81483 6 8 13 815022 completely (I] 8108 16
8286 8 8287 20 23 completmg [1] 8247 1
Clough [6] 8105 17 81173 complex [2] 8188 18 82167
8141 25, 81506 9 16 compleXIty [1] 82177
clue (1] 8283 22 complJance [1] 8171 10
c:<l-<Ouosel [2] 8108 6 comply [1] 8178 6
82871 com)JQnent [1] 8141 21
cobble [1] 8282 20 Com)JQunded [1] 8271 2
collateral [1] 8271 10 compromISe [1] 8175 11
coUeague [1] 8250 10 comps (6] 815721 8169 17
coUege [1] 8213 24 25 817022 24 8171 10
colors [I] 8153 4 concede (3] 8106 9 8220-6
Columbia [2] 8113 10 10
8121 13 conceded [6] 8106 8 11
column [I] 8124 19 8200 22 8204 17 82288
columns [1] 813715 826724
comfortable [1] 8244 18 concentrate [1] 8196 4
coming [17] 8100 1 8111 22 concept (10] 81581 817020
81168 812711,15 17 821920 21 822212 82239
814911 18 815417 10 822411 13 8225 4
815524 815714 8164 5 concepts [1] 8225 7
824611 82626 82809,18 concern [4] 811621 81987
828315 8204 9 82655
comment [8] 8099 3, 4 concerned [7] 8122 24
810216 8121-9 81977 816320 8201 22 82023
8199 4 8203 24 8264 8 8263 4 8278 6 19
commercial [4] 8190 16 concernmg [3]8135 2
819217 82568 13 81362 820316
CommISsion (1] 829422 concerns (3] 813715
commISSioned [2]81976 8264 12 827423
8199 12 concession [1] 8204 8
commissioner [2]811224 conclude [5]8123 14
828816 8189 14 81915 822719 24
committee [1]824622 concluded [9]81294
committees (1]8239 24 816924 81863 8190 14
common [2]8131-9 8231-6 81959 82224 824315
communal (1]8144 2 82508 8285 18
communicated [3] 8165 3 concludmg (1]8199 22
818012 20 conclUSIon [18]816914 16
communities {4]8124 16 19 81702 21, 81739 11 16
812820 8140 1 8141 18 818816 8190 24 25 8191 1
CommunIty (1]81379 2 9 12 8210 20 82205
COL1IIlUnity [7] 8100 24 8244 9
811225 813917, 8144 10 conclUSions {6] 8164 24
822614 828224 25 81652 8172 10 818810
comp (1] 8156 1 8200 11 8273 10
companion [1]818023 condemnation (1]8173 25
Company [I] 8168 11 condItion [2] 816820
company [2] 8188 18 8256 7 8264 23
comparable 17] 81555 7 14 condItIons (12] 8171 24
81764 8208 10 20 825611 820722 822220 21 8223 7
comparables (13]8153 12 14 16 8251 20 82521 18
815416 8173 18 818616 8264 16 22
820721 82084 9 822724 condo (1] 82342
822816823010823223 conduct (II] 81308 813416
82574 82892 81547 816721 81718
comparative [I] 8232 15 81747 81979 10 8244 20
compare [2] 8121 17 82813 828216
812322 conducted (5]8160 1
comparing (1] 8232 18 816817 816911 820722

82418
conductmg (1]8130 17
confer [2] 81742 82871
Conference (5] 8125 14
818213 81949 821925
82434
conference (5] 8129 4
81863 8195-9 82224
824315
confronted (1] 81563
confused [1] 8168 25
confUSIon [I] 8264 25
congressIonal [3] 811417,
18 82263
connect [I] 8106 9
connection [8] 8154 2
8171 8 819819 824212
824310 8271 3 828217
828823
consensus [1] 8263 11
consequence [2] 8173 3
825911
Conservation [1] 8231 7
conservatIon [10] 8123 5
815824 817012 81752 15
19 819414, 819513 8221 1
8231 11
conserve [1] 8231 7
conservmg [1] 8122 24
consIder [6] 8115 7 813415
817120 823910 824117
82873
consIderably [3] 8146-9 10
827012
consIderatIon [1] 8205 11
considerations [1] 8270 24
consIdered [4] 8117 12
8134 14 8273 25 8278 2
consldermg [1] 811716
COnsISt [1] 825918
consIStent [2] 8118 10
8161 1
consIStently [1] 81605
consortIUm [1] 8258 8
constItute [1] 8233 11
constItutes [2] 8200 20
8225 21
constraints [1]8245 3
constructIon [6] 8108 7 11
15 22 8109 I, 826616
consultant [1]816710
Consultants [2]81671
818625
consulted [2] 8138 17
81908
consultmg (2] 8166 19
818710
consume [3] 8144 10
8224 22 8232 11
consumed [2] 8146 22
823410
consumptIon [1] 8144 15
contacts [1]82472
contamed (1] 8205 6
contains (2] 8130 25 8294 9
contaminated [2] 8246 17 21
contemplated [1] 819717
contents [1] 8139 23
contested (1]8201 7
context 17] 8102 17 8201 21
8226 17 8236 11 8243 18



8270 7 828020
contmgencles [I] 8169 1
contmgent [1]8195 19
continue [I] 8145 19
continued [1) 815014
continuing [2J 8141 19
828717
contract [1] 8178 6
contracted [I] 8285 14
contractor [1]8259 14
contradict [2] 8163 13
81853
contrary [4] 8109 2 8125 24
81518 81859
contributed [I] 81083
contributes [I] 8231 20
Control [I] 828715
control [1] 828715
controversy [I] 8221 4
conversatIOns [6] 8111 10
816012 15 82476 82692 5
conveyed [I] 8164 20
convincing [I] 8274 9
COpies [1]812614
copy [8] 8110 7 817923
818212 819624 826410
8287 7 8289 19 21
Cordova [4J 811921 23
812416 81404
core [2] 828421 24
cores [I] 8284 19
corner [1] 8135 12
Cornett [I] 82864
Corporation [23J 8096 9
809824 811317, 81166 19
81197 12 8125 20 812612
16 81277 812819 81298
813025 81358 19 813911
814025 8142 7 8 10
81679 828216
corporatIOn [19] 809723
811421 81156 811717
812621 23 812911 81301
3 18 23 8131 12 81334 21
24 81343 4 817416 82472
corporatIOns [3] 813712
813912 816812
corrected [1]8192 12
corrections [3] 8140 12 14
825519
correspondence [6] 818420
8185 11 8264 6 12 17 18
cosmic [I] 8151 23
Councd (1)8259 17
Counsel [16] 80955 8101 6
8106 15 810716 813819
813922 815023 81843
819523 820921 824725
8249 9 8261 18 8268 1
827417 827916
counsel [61] 8096 13
8101 16 8/06 12 8110 22
811124 8112146
811612 812718 81321
813314 813610 81372 19
81393 8141 6 81482
8151 7 815214 81566
81592 19 8162/ 81636
25 8164 J 16 81743 5
81816
8I82 6 8 I92 10 8I93 17

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
8194 5 81977 19 8201 9 18 22 8265 19 82665 10
8202 13 8203 7 19 8204 22 23 8267 2 5 7 12 14
8206 11 16 8207 4 13 8268 1 3 22 8269 3 7 11
8224 4 8 8242 24 8243 5 8270 4 6 8271 21 8274 14
8261 22 82622 82657 11 16 82755 18 23 8276 13
826822 82692 8278 19 8277 17 19 25 8278 4 18
8279 24 8285 25 8287 16 23 82793 10 13 16 22
8289 6 8280 6 8 16 19 22 8281 7,
CounselIng [2] 82589 10 13 15 19 8285 19
82592 24 82867 10,20 23,25
counselor [1] 8213 1 8287 3 6 13 16 22 24
Counselors [1] 8240 18 8288 4 7, 14 8289 4 18 22
country [1]8248 25 25
couple [11] 81176 813719 Court [l8J 80954 81051
820822 8209 20 821714 812823 815222 81587
8232 3 8233 25 8234 2 8163 19 8164 6 819724 25
8244 10 825015 8265 20 819819 8200 6, 8201 10
course [23]8095 10 810711 82022 8206 2 3 8214 20
8125 19 812621 81272 court [10] 8106 11 814720
8129 7 25 81301 9 21 24 8160 4 8212 2 6
8131 7 81339 814818 822311 827911 828710
815720 819722 820218 82902
820615 825524 8264 13 courtroom [4] 81541
826523 82739 82756 815817 819617, 8240 6
8282 12 cove [1] 8284 13
courses [2)823925 82581 cover [4]8177 9 8265 17
COURT [286] 80955 11 19 828223 828311
23 25 80962 24 809711 covered [I] 8140 17
14 8098 7 10 809912 covers [l] 8265 17
8100 10 81015 16 810211 craft [1]8283 22
810322 8104 1 7 14 20 25 create [3] 8151 2, 82321
81056, 14 19 8106 2 6 12 8272 9
15 81074 12 16 22 created [11]8100 17
810819 24 8109 5 81103 8124 10 812519 20
10 22 8111 5 812623 812717, 81533
12 19 24 81124 6 8116 12 819821 8200 9 82082
16 8118 14 18 812425 82732
81253 8126 10 81279 14 creates [3] 8198 6 82322
18 81287 22 8129 1 8261 3
8130 19 8131 12 18 22 25 Creek [I] 8140 9
81324 8 11 8133 12 14 17 crew [3]826718 25 8284 2
8134 10 8136 10 16 21 24 crews [2]828315 82858
8137 19 8138 19 22 81392 crlmmal [1] 8109 8
22 8141 5 9 15 81479, criterLa [1]812923
15 18 81482 5 7 12 Critical [1]819413
814925 81503 23 8151 7 critiCISm [1]8210 16
18 81529 14 21 8153 19 critiCIZe [I] 8151 13
24 8154 13 15,22 8156 6 9 CritiCIZed [2] 8151 21, 8211 1
20 81575 7 16 81583 crltlclZmg [1] 8190 6
81592 12 19 8161 10 12 CROSS [4]81171 81423
14 18 81624 20,81632 10 817611 823711
25 8164 2 15 22 8165 6 16 cross [2] 814920 823820
19 22 81665 817018 cross-exammatlon [10]
8171 16 8172 21 81744 818219,819411,8200 22
8182 11 14 8183 11 16 19 8201 9 12 8206 15 82695
8184 2 7 10 15 19 81855 82756 827912 828817
16 20 81862 819120 cross-examme [1]8288 20
8192 2 10 13 23 81932 9 cross-exammed [3]8273 19
12 16 23 25 8194 4 16 19 22 82743
25 81954 6 16 22 8196 1 Crown [1]81679
3 6 15 8198 14 17 81999 cruISe [2]82421 6
8200 10 8201 2 82027 current [4] 809823 81356
8204 2 7 15 19 22 8205 13 8214 14 826925
82067 25 82074 8208 16 currently [2J 81357 82077
23 8209 1 25 8210 6 9 16 curricula [IJ 821624
21 24 8211 9 15 19 23 curriculum [1]8215 19
8217 23 82183,82195 24 customers [2] 8272 15
8220 13 8221 14 23 82222 827616
9 8224 4 8243 14 8260 7 9 cut [2] 8265 11 8280 3
13 8261 17 22 82622 11 cute [I) 8123 11
8263 1 8264 5 15 cyclJcal [2) 8272 17

-D-
D C [2] 811413 24
damage [6] 8097 9 8167 12
8221 9 10 8246 13,15
damages [1] 8249 2 8281 11
Dames [4]82811 828213
15 8284 4
dare [1]8103 7
data [5] 8169 12 22 23
823222 23
date [5] 8177-6 9 10
8241 11 8278 14
DATED [IJ 8294 14
dated [2J 8177 4 5
DaVIS [I] 8284 5
Day [lJ 8100 2
day [6] 809813 812617
8181 22 8268-6 8281 24
829414
days [8J 816211 81631,2
816410 82055 82341
825015
de-emphasIZe [I] 8100 16
deal [16] 809725 81073
81265 22 812819 81694
8196 21 8203 13 8228 23
823120,82387 18 823918
8246 10 824716 8255 21
dealmg [6] 80981 809915
810222 810710 816412
825125
dealIngs [2]8186 7 15
deals [1] 8264 8
dealt [3J 8148 24 821715
827124
dean [2] 82143 22
dearly [1] 823813
debate {4] 820B 25 8209 1
8221 18:-8260 10
debatmg {I] 8244 10
decade [2J 8215 22 825823
deCided [6] 8110 18 8161 20
21 8246 23 827112 18
deCISion [2] 8111 20 8270 23
declSlon-makmg [2)82165
11
declslODS [2]82161 14
declIne [1]81OB 23
decrease [1] 8122 3
deeply [1] 8284 23
defendant [1] 8151 20
defendants [7] 8107 7
81087 8109 3 8131 16 19
20 828920
defendmg [1] 8109 8
defense [11] 8100 23 8151 2
81558 81621 13 818218
8199 7 8 8265 7 14 8275 1
dermed [3] 8125 23, 822215
826417
dermltlon [3] 8132 20
8220 23 8222 24
dermltlOos [3] 8136 5
822213 82599
degree {4J 8096 5 81139
81675 8213 9
delay [1] 8205 19
delegatJon [I)8ll4 18
delegatJoos [2] 8114 17 19
deleted [I] 8135 3

From contmgencles to deleted
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deliberately [2] 8100 6
811018
deliberatIOn [1] 8285 21
demand [7] 8226 10 11
822711 8272 12 15 20
827616
demobilrzed [1] 8263 18
demonstrate [2] 8153 12
82083
demonstrated [1] 8233 7
demal [1]8106 9
denIed [1] 8102 12
dense [1] 8264 2
Department [7] 816725
8177 12 17 8179 9 81811
3 81823
department [30] 8112 25
8125 9 813015 8132 23
8133 5 8 9 8134 3 14 22
8135 20 23 813723 24
81384 5 7 10 17 813912
16 25 814823 81491 12
81507 8179 14 8213 21
82145
departure [1] 8171 24
dependmg I2] 81691
825421
depu:tIon [1] 8199 20
depose [2] 8160 11 8162 13
deposed [5] 81178 814222
81587 8 816214
depOSItIOn [23] 8096 9 15
811710 81434 815815
81597 16 8199 3 23
8200 8 820216 17 820512
8209 3 4 9 11 8240 20
8241 2 824312 824725
825015 826818
deposrtlons II] 8274 12
depresSIOn [1]82164
depnvmg [1]80984
deputy [I] 8288 15
descnbe [6] 8165 16 81686
15 81697 81712 8209 9
described [7] 81509
8201 17 23 820818
8209 17 822615 82366
descn"bes [1]8123 7
descn"bmg [2] 8248 23
82525
desCrIptIon [4] 8104 18
810717 813019 8135 18
deserves [I) 8104 16
desIgnated [7] 8096 18
809812 8100 18 812813
8131 15 81562 816125
desIgnation (4) 8099 8
81258 816925 822915
designed [4] 8198 21
821518 821610 20
desk [1] 8211 24
detail [8)81318 8184 16
8242 17 8246 10 11
8269 24 8271 8 8289 6
detailed [I] 8131 2
detaIls (2) 8176 7 8269 15
detennme (17)815625
815820 816912 821915
8220 20 21 22 23 8221 1
822919 8231 25 824320
23 8246 3 8253 2 8254 24

deliberately ro earns

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
8261 5 dlI'ector [6] 81141 8133 7
determmed I2] 8139 25 813413 814024 8142 7
816319 81849
determmmg [3]8199 22 DlI'ectors [I] 8113 17
822525 82321 dlI'ectors [6] 8114-9 11
develop [2] 8132 25 825910 8115 13 81161 2 81284
developed [4] 8132 22 dlSabtlrty [I] 8163 17
81342 8138-6 821624 dISadvantage [2] 8162 10
developer [1] 8275 24 8164 10
development [2] 811421 dISagree [4]8130 11
821613 816220 81868 822019
devoid [1] 8238 25 dISaster [1] 8106 17
devoted [I] 8239 1 dlSclplme [1] 8240 18
devotIon II] 823719 dISclose [2] 81106 8161 2
dl8gram II] 8204 25 dISclosed [1] 81601
DIAMOND [120] 809719 dISclosure [1] 815816
809913 8100 12 81071 dIScomfort II] 8180 15
8109 8 81105 11 8111 8 dlScount[l] 827012
14 20 81122 8125 15 dIScovery [11] 8153 23
81262 18 812711 81288 81548 816011 25 8161 8
81322 5 14 8133 13 16 19 19 8162 17 8199 3 82082
8134 11 8136 1, 22 81372 8220 13
6 8 21 813821 25 813918 dISCUSS IB] 810715 815724
81524 12,17 81766 818110 822218 19
815320 8154 1 14 16 24 824714 826919
81593 15 25 8161 11 13 dISCussed I3] 811722
16 23 8162 16 21,8164 1 8171 21 826217
12 816524 8170 14 dlScussmg [1] 8266 20
8171 12 8172 19,817612 DIScussion [2]81663
8181 9 81827 12,21 81745
8183 1,14 17 20 8184 8 11 dIScussion Ill] 813511
18 21 8185 12 14 24 814021 81567 8172 9
81864 818721 8191 21 819716 81983 4 82406
8192 3 8 11 826315 82691 827110
22 8193 7 22 8194 2 20 dIScussions [B] 8115 12
81953 5 8 15 21 81969 813725 8172 11 23 25
824920 8262 12 8264 6 17 81731 3 81755
20 23 8268 12 25 8269 4 9 dlSmgenuous [I] 8205 3
8270 2 5 19 8273 18 dISplayed [1] 8181 7
8275 4 15 8276 8 8277 1 disposItIve [I] 827423
18 20 82783 9 8279 14 20 dISpute [3]8205 18 826222
8280 11 13 17 82814 82816
8286 I 82889 22 8289 16 dlSputmg [1]8134 18
Dl8mond IB] 8132 9 81573 dlStmctlon [I] 8278 2
816511 817613 818215 dlStmgulSh [I) 825025
8196 6 8264 2 82808 DistrIct (2)8122 10 81473
Difference [1] 825320 dIStrIct [I] 8101 8
dIfference [7] 8121 19 25 dlsturbmg [1] 8231 19
81226 812318 823321 dIVide [1]8189 9
825017 8251 14 dlvme [1] 82375
dIfferences [2] 8230 8 dIVISIOn [I] 8144 7
82315 DNR (4)8180 17 818915
dtfl1cult II] 8245 23 8288 16
dtf1culty I3] 8149 8 817615 dock [13) 81083 11 15 22
18 8272 11 13 827312 23
dilatory II) 8164 5 82741 82763 10 13 17
diligently II] 8270 16 docks [I) 8273 3
DIRE [1] 8132 13 Doctor I5] 82483 5 8249 14
dire [2) 8132 2 5 8251 14 825322
DIRECf I4] 811221 81199 doctor II) 8249 12
816621 8213 3 doctoral [2]821713 823920
direct [22) 8096-6 809712 doctorate P) 8213 12 16
809819 810220 8106 20 824012
23 24 8109 15 8133 1 doctorates [1)82155
81497 14 20 81507 doctrme II] 8232 21
8153 17 815425 818422 Document [1)8138 5
819419 82054 82072 document I3B) 8116 8
8265 16 82669 8124 23 8125 2 812620 23
directed II] 8132 25 8131 3 8134-9 813522
direction (2) 8139 16 813617 815413 15 8177 8
829413 8179 22 25 81804 81828

17 81838 12 14 21 81842
6 7 17 21 81856 7 9 15
8191 3 8201 3 826221
828819 21 8289 5
9 15
documents I6] 81169
8200 9 8205 9 8209 20
8211 23 8262 21
Doesn't [2] 8132 8 8231 17
doesn't I22] 8102 13 8103 1
81262 81271 25 815616
816218 8206 13 82074
82204 16 8231 16 8232 1
823414 16 18 823524 25
82435, 825816 825918
82604
doUar [6] 8142 10 823416
18 82372 3 825715
doUars [3] 8223 25 8234 7
825817
Don [2] 8240 21 8286 4
Donahue [1] 8242 25
Donald [1] 8145 3
door [2] 8202 6 8284 12
doors [1] 8275 13
Dorchester IB]8110 7
815916 819825 819924
8205 4 10 8240 21
doubt [3] 8128 2, 813515
814317
doubtful [1)812720
dozen [2] 821618 822619
DR [1] 8282 19
Dr [5B] 8109 14 15 811012
18 811110 17 21 815416
81975 819812 21 819918
8201 8 10 8208 3 8211 11
12 821210 16 8213 5
82172 18 8222-6 823425
823520 21, 8m 13
824220 82452 15 824718
8248 2 8249 25
8250 10 14 17 21 8251 1
8258 I 8 15 8259 18
8260 2 18 8270 20 8271 17,
23 8273 12 19 22 8281 2
8282 13 15 8288 2
draft II] 8172 15
draftmg [1] 8266 13
dramatically II) 827015
draw [2) 8096 1 8278 1
drew [2] 8164 25 81653
drop (2) 8109 2 8142 1
dropoff [1]8277 13
dropped (3) 8270 11 15 18
due [2] 8131 7, 8
dwellmg II] 8232 11
DXI0478A [2) 8235 2
DX1261S [2] 8131 20 21
DX16378 [I) 8177 9
DX16379 [2) 8179 24
828810
DX16380 (I) 818125
dying II) 8283 12

-E-
early [I] 8166 2
early'90s (I] 8242 1
earn [I] 811717
earns [1)823915



BuIC Sysa:ms "pphew"",

earth [1] 8231 22
easier [1]8179 24
east [1] 8121 14
eastern [2] 8119 23, 8271 25
eaten [1] 8143 12
ecology [1] 8231 20
economJC [11] 811421
811721 81189 814112 17
21 8142 8 8222 25 8229 18
82331 3
EconoDllcs [1] 825723
econODllCS [7] 8167 7
8213 11 14 8215 2 8222 24
25
econoDlles [1] 8099 9
economy [5] 8100 17 20
81014 812524 82177
EDGAR [3]8112 21 81171
81186
Edgar [2] 8112 8 15
education [3] 8113 6 81674
8213 8
educations [1]823920
effect [11] 8101 20 815923
8186 10 8221 9, 82286
826917 827516 82769
8277 2 18 22
effectIVe [4] 815613
815924 8177 6 818216
effects [1] 8276 11
effort [1] 8123 2
efforts [2] 8283 20 21
elaborate [1]8183 6
eliCit [2] 8275 18 8278 23
eliCited [1] 8155 8
elumnated [1] 8198 7
elJte [1] 8215 9
Ellamar [17] 81077 10 11
8109 12 16 19 22 81106 9
13 15 827117 23 25
8272 23 8273 2 8274 7
Elmo [1]8179 22
emergency [1] 82863
emeritus [3] 8213 20 8214 8
10
emotional [6] 814022 23
8141 I, 12 14 16
employ [1] 8117 13
employed [6] 8115 19
811619 81678 828213 16
828510
employee [2]8116 14 81588
employees [1] 8163 14
empty [l] 818717
enclave [1] 8226 19
encountered [1]8186 17
End [2] 8248 16 8261 1
end [6] 81535 81972
8263 13 8281 8 22 8282 9
engendered [1] 8271 10
engme [1] 8150 10
English [2]812417 81406
enJoy [1] 8248 3
enmeshed [1) 8208 25
enormous [1] 8196 12
entirety [4J 81885 7 8 15
entitled (6] 8100 24 812817
8208 11 8273 13 8275 20
82762
entries [1) 8132 15
entry [1]813014

STATE TRIAL TRANSCRIPT ~94 VOLUME 51
environmental [1]82311 exammed [2]816910 8201-6
equal [1] 81692 EXAMINER [4] 8248 11
erroneous [1] 8251-6 824924 8283 7 828416
errors [2] 82161, 8253 1 example [9]8106 14 81593
esoterIC [1] 8240 2 81764 822318 822614 17
Essay [1] 821821 823716 82576 828411
essence [2] 8204 22 82786 examples [3] 812112 17
essentially [4]8155 15 82276
816812 817020 817311 exceed [1] 8190 9
establ1sh [7] 81269 81284 Except [1]8270 2
813013 815317 819913 except [5] 81149 81512
14 828825 8165 14 823816 828713
establ1shed [7] 8194 11 exception [7] 8126 25
82301 3 4 82504 8260 22 81274 81623 5,81784
Estate [9] 8216 19 22 8234 23
8217 1, 3 8240 18 825722 exceptions [1] 8126 3
8258 9 8259 17 excerpts [2) 8135 13 8241 7
estate [34J 815511 13 exchange [9] 8206 14
81561 81754 11 821225 822325 822411 14 21
8213 10 13,25 82152 5,10 8225 1,82304,8264 6,
15 25 82164 8 11 15 826518
82173 8 10 8223 8 exchanged [2] 8224 1
823519 22 23 24 823917 822818
8241 20 21 22 8248 24 exchanges (6] 8200 22
8271 7 8277 21 82785 820210 8204 6 17 823511
Estates [1] 8132 16 exchangmg [1] 822424
estates [1] 8132 21 exclude (5] 8202 8 822417
estamate {4] 8146 7 823310, 18 82285 12
823810 8261-9 excluded [1]8224 5
estimated [1] 8190 10 exclUSion [1] 8224 14
estimates [1] 8144 21 exclUSIVe [1] 812022
estimating [1]8261 10 exclUSively [1]81874
evalUllte [7] 816712 Excuse {4]8133 11 814718
817022 8211 16 82187 818718
822115 824522 824715 excuse {4]8163 5 816824
evaluated [2]8195 11 81946
821013 excused [3J 815421
evaluating [5] 8175 4 8187 5 8279 24 828D 8
819320 819422 82279 executive [1] 8212 25
Evaluation [1]821819 Exhibit [9)8124 2 812921
evaluation [4]818723 813120 21 818814 8190 5
81887 824120 824717 819625 821814 15
EvanofT[2] 826217 8266 23 exhibit [32J 8125 16 18
Evans [2] 8121 18 812320 8181 7 81826 18 19
Everybody [1] 8101 10 819612 25 81983 15
everybody [3J 8146 2 819911 12 16 18 8200 16
8157 13 8223 6 8204 20 8205 21 82075 8
eVidence [36] 8098 6 17 20 8208 2 11 13 8210 1
809924 8100 21 81039 15 823424 82352 6 8279 5
18 19 810813 810912 14 8288 9
17 18 811015 8125 3, exhibits [11] 809618
812920 8151 8 815412 809812 81834 819613 20
81736 12 817512,24, 21 81987 20 21 821816
818221 82191 822814 82191
82339 826816 8272 4 eXISt [3J 8208 7 8223 7
8273 4 6 8 8274 10 8275 2 8282 25
8276 4 8277 5 eXISted [IJ 82364
eVident [1]8123 21 eXIStence [3]8141 19
exact [1] 8163-9 8201 13, 8225 8
Exactly [3] 8238 12 21 exISts [l] 8208 7
exactly [7] 8125 25 814321 expect [lJ 8155 18
815710 819818 22 expectatlon [1]826621
826925 828913 expedited [lJ 8242 8
EXAMINATION [12]8112 21 expensive [2] 8226 24
81171 8118-681199 82565
8132 13 81423 8166 21, experience [8] 814024,
817611 81924 8213 3 814221, 25 81579 815822
823711 825813 817619 81872 8235 18
exammation {5]813718 experienced [1]8141 21
813823 818312 8201 2 16 expert {43J 8108 14 815321
examme [1J 8240 13 828820 22 81545 8 815519 25

81563 5 10 11 815910
8160-9 19 81615 8164 24
81658 10, 11 12 15
816711 17 817112
8172 20 8199 5 7 11
8200 2 7 8201 3 8208 5
8209 6 821719 24 82183
8276 11 24 8277 24 8278 2
7
experts [11]8109 3 813414
815922 819820,8199 8 21
22 8200 5 82739 827412
Expires [1] 8294 22
Explam [1] 8222 23
explam [7]8108 12 812812
81838 8190 10 82734
8277 6 8281 21
explamed [1] 815722
explammg [1]8265 4
explanation (2] 8272 10
82741
explJclt [1] 8221 6
explJcltly [1] 8165 10
explOitation [2] 8170 5 8
Exploratory [1]8218 21
explore [3] 8160 16, 817016
818416
explormg [1]8185 10
exposmg [1] 828912
express [7] 811620,820320
8266 17, 827515 827622
82771 8285 20
expressed [1]822112
expressmg [3] 8247 17
8277 3 4
expression [1] 8233 6
expressly [IJ 8224 5
extensIVe [1]811110
extensively [2]8148 21
826912-
extent [7] 8150 25, 8154-9
81554, 8200 24 8206 1
8209 23 8245 25
extra [2] 8286 25 8289 21
Exxon [48J 809822 810223
8106 18 8116-6 81174
812614 8141 25 8148 24
8149 1 81501 8 8151 13
23 8153 1 3 815613
8158 11 8176 14, 25
8191 22 819820 8199 21,
8200 5 8201 3 8202 18
8208 3, 8263 4 9, 826722
826913
8271 2 7 24,8272 4 23
8273 16 82758 8276 15 23
8278 20 8281 2 8282 16
8285 13 14 82877 82896
10
Eyak [2] 8138 1 8140 7
eyeWltltess [1] 8109 9

-F-
facet (1]8235 25
fact (55] 8097 21 8099 8
8100 1 8104 15 810521
810720 810916 811724
812613 81277 81306
8131 8 814413 815018
81544 81552 12 81654,

From earth to fact
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12 14 16 817325 8182-9
81845 81915 81977 13
8202 8 8205 3 8206 21
8208 7 8209 23 8210 14
822722 8236 16 21
8239 18 8241 11 19
8258 15 8261 3 8264 14 24
8267 10 8269 24 8270 8
8271 2 8273 24 8275 8
8276 5 22 8278 7 24
8288 23 8289 7
fador [2]811715 822611
fads (11] 815711 8164 16
18 818313 14 820113 15
24 8243 2 8275 17 8278 24
faculty (2] 8214 11 13
failure (1] 8205 8
FaIr (1]8255 4
faIr (18] 81462 8160 25
8199 5 19 8200 1 6 8201 1
825017, 825114 18 19 20
82685 827419 827512
82766 7
faIrly (4]809821 81236
8271 10 8284 23
false (2]81845 819314
fallll.!Iar (9] 8132 10 8144 24
81883 822319 82413
824910 82519 826922 23
fallll.!Ianty (1] 8241 5
families (2] 8144 10 822622
farmly (4] 81204 14 16
823814
Farm (1] 821624
fashIon (I] 8132 25
faster (1]8260 14
fathers (1] 82579
favor (1] 8161 22
fear (I] 8209 16
federal (23]8156 15 81588
81638 14 18 81653
8171 11 21 8172 16
8177 21 81787 818111 14
16 82162 82263, 822715
18 823510 12 82555 9 15
Fee (2J 817425 8175 1
fee (5]816710 817424
8190 8 82504 8260 22
feel (2] 8201 20 8246 5
feelmg (1]8172 13
fees (1] 8142 12
fell (2] 8272 3
fellow (4] 8160-9 82154
8258 4 8259 21
fellowships [2] 8215 11 12
felt (4]817118 817314
81786 9
fewer (1]8122 18
field (3] 821525 824023
826821
fields (1] 8213 13
figure (3] 81055 814216
825715
figures (4] 813416 81472
8190 20 8191 11
rue (3] 81073 8135 1 8264 1
filed (4] 8152 18 19 82055
files (5] 8160 11 14 8161 9
816318 816911
ruled (I] 81272
filmed (1] 8282 7

factor to government

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
ftlmmaker (2]8280 25 foray (I] 825518
8282 7 force (1] 815815
fmal [4] 81323 81698 forces [1] 811020
81839 826512 forecast [1] 8232 9
fmance [2] 8213 14 8215 6 foregomg [2] 8294 9 11
fmd [24] 8101 17 8105 15 Forest [1] 8171 6
8111 22 81232 8144 9 forest [4]81677 81872 5
816312 817512 818717 forester (2] 816619 81675
821912 82261 82273 4 Forestry [2] 81671 818625
14 822925 82325 22 forestry [3] 81676 8
8233 22 8236 21 23 8188 17
825222 8261 5 18 forget [1] 8190 15
fmdmg [2] 8255 25 8283 17 forgot [2] 8095 5 8273 25
fme [4] 8111 2 82535 form [5] 8156 14 815910
82668 828114 819118 25 828520
fmlSh [2] 813312 15 formed [4]819712 821012
fmlShed [3] 8133 17 823723 824412 824519
24 former [1] 8096 8
fmlte (1] 8233 14 forms [1] 8127 1
fIrm [1] 81671 forth [11] 809612 8100 19
FIrSt [7] 8103 6 810513 8116-9 815813 81638 9
813911 8141 2 81569 81656 822214 823016
818011 82081 827116 17
fIrSt (41] 8095 23 8100 23 FORTIER [17] 81076 13 19
8101 7, 8104 3 8108-6 9 13 24 81089 811021 8111 2
81108 81121 811920 826224 82633 8264 19
81243 815214,25 816224 82676 9 13 15 82682 14
81686 81701 2 81806 10 24
818224 8183-6 8200 4 FortIer [2]8264-9 82653
821619 8217-6 821818 forward (1]8163 20
821920 82201 3 823225 foul [1]824915
82541 825625 found [13] 81474 815310
8258 21 8263 4 8267 19 815720 8164 3 816922
826820 826921 82703 8172 6 16 81805 818814
8274 17 8282 19 8284 8 18 82491 827311 828310
8287 20 foundation [18] 81292
fIrSthand [3]81335 81391 81305 12 8131 25 81367
814122 8181-6 81825 6 8 17 20
FISh [7] 8143 21 8144 24 81836 8 82104 824622
81715 6 81823 81849 8279 2 828819 21
8255 13 foundational [1] 812719
fish [9]8099 1 812016 19 foundatIons [2]8226 6
21 812111 81238 81404 four [12] 8095 14 811913
7 12 15 81203 819115 17 24
fIShermen [2] 8103 13 82198 82201 8 82263
8131 10 8289 4
fIShing [7] 8140 3 4 6 7 12 fourth (1] 828725
16 8231 20 fourthly [1] 8219 17
fISt (1] 8201 21 frame [1] 8149 8
five [14] 8095 14 8109 10 framed [1] 809816
8161 21 8199 1 8211 21 framework [3J 8232 20
822714 823316 20 82363
8248 25 8263 24 8273 6 frankly [7] 8096 20 8098 15
82e1 23 82832 828714 81028 814920 8151 7
Fjord [2] 8121 14 8164 7 8211 9
Fleemg [1] 8262 1 Fred (I] 8106 14
night (1]8255 3 free (2] 8132 21 8172 4
florida [1] 8215 8 FREITAS [I] 8284 7
fly [4]823718 824920 22 Freitas (4]828012 8281 2
8250 22 8282 15 8285 7
focus [4]8156 7 9 820520 frequent [1]8115 12
8245 3 Frequently (1] 8223 3
focused (I] 8201 16 frequently [2J 8115 10
focusing [2] 8228 15 8242 20 8223 13
folder (1]818717 Frey [2]827810 16
folks [2] 8244 9 82476 Frtday {4] 8095 17 8161 17
follow [3] 8100 12 8153 16 81635 81662
8283 1 friends (1] 8220 10
followed (1] 8178 8 full (13] 8112 14 81191
following (1]826125 813221 816614 817423
foot (1]825711 81806 10 11 819624

8212 21 8232 13 825720
Fully [1]809825
fundlon [2] 8230 8 824720
fundlOned [IJ 812911
Fund [I] 8271 4
fund [1] 8259 15
fundamental [2] 8220 20
82323
fundamentals [I] 8252 19
funded [1] 815510
funds [I] 824620
furnIShed [1] 8110 8
future [2J 8141 19 82832
fuzzy [1] 8192 21

-G-
G P [1]82404
Gall (1] 8262 17
Game [2]8143 22 8144 24
game [3] 8199 5 8200 1
82011
gap [1] 8239 2
Gary [IJ 8218 20
gather [1]82468
gathermg [IJ 8269 17
gave [11] 8165 15 8206 12
8207 9 8246 5 8259 6 17
24 826918 827625 8279-9
828914
generated [1] 8233 8
generatIon [2] 8226 23
generIc [1] 8231 8
gentlemen [1]82825
geographIC [1]82528
geomorphologlSt [1]826720
gets [4] 8132 11 819421
826822 8277 15
gift [1] 8259 11
Gilfillan [IJ 82&i.2
GIve (3] 8137 19 81932
825818
give (24] 812020 812811
813019 813212 814614
16 816222 81764 8179 23
819823 820313 822312
8225 4 8229 6 8237 8
8244 14 82552 825718
825822 825915 826825
8278 20 8289 19
given (8] 8144 22 817917
8206 21 8209 25 821115
825618 8264 13 82881
glvmg (I] 8279 16
Glacier [2] 8121 13
glaCIers [1] 819422
glove (1]8201 21
gobblmg (1] 8096 3
goes [10] 8103 3 8131 23
8151 19 81532 8190 9
820325 821412 82204
8229 24 8276 5
Goodwin (12] 8101 8 21
8102 9 8104 4 8106 9
814711 13 81484 10 11
814923
Gordaorr [1]8099 19
gotten [2] 816321 8164 8
government (63]8113 2
81538 11 815615 8157-9
12 19 22 815825 815913
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182021816023613
14 20 24 8164 14 81653
81732 8 17 21 81755 13
817616 817813 8181 11
14 818322 25 818423 25
81851 2
19 81867 9 10 15 17 18
8213 15 82157 82162
82263 8227 16 18 22 23
8228 16 82367 10 8237 1
4 8256 9 8263 12 8289 3
governmental [2] 8164 23
81736
governments [7] 8158 12
8172 9 23 82162 82265
82778
governs [1] 828616
Grade [I] 8113 8
grades [1]812012
graduate [6] 8113 8 81675
821713 823912 825912 16
Graham [2] 813725 814012
gram-slZe [I] 82854
grand [I] 8151 11
grandchLidren [I] 8213 6
grant [4] 8143 22 825810
82596 15
graph [5] 8108 10 17, 19
8272 9 82895
gravamen [1] 81975
gravity [I] 825023
great [9] 8123 2 8203 13
8228 23 8231 20 8238 18
8239 18 8246 10 8255 21
828925
greater [3] 82292 8277 12
14
greatest [3] 8229 18 8233 1
3
greatly [I] 8209 17
Green [4] 8198 12 8231 1
82413 5
Groh [33] 81073 4 6 11
8109 25 81101 2 19
81118 17 81524 7
8165 24 8262 6 8268 11 12
82692 6 12 14 20 827013
20 8271 2 9 14 8272 8
82745 82788
Grohs [4] 8271 1 8273 20
82747 827816
ground [I] 823717
grounded [I] 8238 24
Group [2] 8258 9 8259 2
group [4] 82592 17 19 23
groups [I] 8240 15
Grouse [I] 81409
groWIng [I] 826813
guess [9] 8125 15 818621
819617 18 820516
8236 15 8254 19 8283 23
82861
gUidelines [2] 8232 21
82555
guts [1] 82655
guy [2] 8149 4 823914

-H-
ha-ha [I] 8265 12
hadn't [5] 810521 81078

STATE TRIAL TRANSCRIPT ~94 VOLUME 51
812217 8143-9 826514 helpful [1] 824912
Hal [6] 8248 21 8250 10 12 HERBY [1] 8294 8
14 825815 8260 2 herrmg [1]8103 7
half [8] 8095 8 8101 12 hesltatlon [1] 8248 23
819115 17 24 821618 lIt [3]81173 814125 81422
822619 828221 High [1] 8218 19
hall [1] 816522 high [6] 8113 8 816822
hallway [1]8148 8 82138 822515 18 82568
Hancock [4] 81564 8277 22 hIgh-mcome [1] 822625
82781 3 higher [2] 816822 81692
hand [12]8112 11 811823 hIghest [37] 8153 9 15
816610 821218 82564 816925 81702 8171-9
8266 10 82684 20 826910 817310 817821 819714
82705 82873 4 82087 821719 821912 15
Handbook [1] 82174 82205 11 17 21 24
handful [1] 8123 20 822214 82285 82294 11
handled [2]8151 14 826710 14 20 82308,11 14 19
hands [2] 822424 826515 8231 9, 823217 82332
Hang [1]811814 823522 823617 824320
happenmg [2] 8216 13 8250 4 8257 1 8260 22
827318 hIgh1Jghted [2]8182 12
happens [5] 81503 8151 25 8249 14
823011 82394 82853 Htghly [I] 8240 23
happy [2]8241 23, 828724 hJgh1y [1]823919
hard [2]8123 2 81399 htred [3]815625, 825914
harmful [1] 810911 8281 2
Hawson [19] 8101 18 22 hlStoraca1 [1] 813025
81021 2 4 24 81033, hIStory [4]8107-9 14
810411 814818 815012 811919 818419
19 25 81515 12 826310 hit [4]814913 828220 25,
16 82661 826715 8268 18 828324
Harvard [2] 821620 8240 11 Hold [3] 8192 23 82244
hasn't [5]8162 13 822112, hold [1]8140 23
8256 6 8262 14 8284 14 holdmgs [5] 8124 12, 13
hassles [1] 8151 10 813321 24 81358
hate [3] 8219 22 8268 12 holds [1]81343
828911 home [2]8215 8 822421
haven't [19] 8136 16 81392 Homer [3]8214 18 82582 5
8140 17 81474 6 81553 homes [5]8226 18,19 20
8161 3 8181 25 818317 22 82272
823723 24 8241 11 Honor [118] 8095 8 13
8245 19 21 82561 82574 80961 809716 8099 13
828322 828819 82895 8101 7 18 8103-6 19 24
he'd [2]81589 81982 8104 10 23 810517 24
He'll [I] 8263-9 8106 1 14 81071 6 14 19
he'll [1]8201 7 810B 5 10 810912 811021,
head [3] 8201 16 8214 16 25 8111 2 8112 7 811611,
headed [1]8213 25 811819 812422 8125 12,
headmg [1]8201 19 812919 22 8131 19
healthy [1] 810825 8134 7, 8136 1 14 813825
hear [15]81485 82DO 15 8139 18 8141.2 13 81477,
8204 2 820513 8221 14 12 81483 814922,81505,
82222 82397 8260 13 8151 3 16 81524,815320
8266 3 82672 82685 8154 4, 8159 3, 8161 16,23,
82756 827825 82823 8162 16 81634,8166 1,6
heard [12]809724 81075 8170 14 8171 12 8172 19
81474 6 81553 8181 22 8183 17 8187 18 8192 8
8204 10 82371 8240 6 81937 8194 2 20 819525,
82627 8265714 81965,
hearmg [2]8161 16 824517 10 11 18 21 8198 16
hearsay [12] 812423 8201 18 8202 1 9 8205 15
8130 10 8139 19 20 23 8206 17 8207 7 16 20,
819222 25 81937 8 9 15 8208 12 17 8209 19
81942 8195 15 8210 12 8211 7 10 82129
heart [1]818717 821721 821825,821922
heavuy [6] 8131 5 818622 8261 16 8262 1 4,9 13 23
8267 24 8283 24 8284 11 14 8263 3 25 8264 19 20
heavy [1]828314 826520,8266 15 82676,16
held [2] 81982 829411 8268 10
helicopter [1]8284 13 14 8273 18 8277 1 8280 21,
help (I] 818720 8281 16 828622 8287 18

Uxxxlnlaa:c by LooIc-See(61)

25 8288 8 22 8289 19
honorary [1] 8259 21
hope [4] 80962 813812
8255 17 8281 25
hopefully [2] 82072 8283 1
horrendous [I] 8216 1
host [1] 8160 2
hour [1] 8095 8
house [3] 81694 823325
82341
household [1] 8120 4
Housmg [1] 8217 2
housmg [1]82172
Hoyt [3] 8214 19 82582 5
hundred [1]8283 15
hundreds [2] 8126 14 8209 7
hunt [10] 812110, 81221 4
81238 10 814322,814514
19 822423
hunted [4] 812019, 812217
8143 24 8145 12
hunters [1]8145-6
huntwg [6] 8122 11 8142 21,
25, 8145 4 8224 22, 8231 19
hunts [1] 8144 2
husband [1] 8275 8
hydrocarbon [1] 8285 5
hyperbolae [1] 8106 17
hypothetlca1 [4] 8201 23
8206 5, 823725 824711

-1-
I'd [IS] 8095 7, 25 809715
8104 2 813618, 814519
816323 8164 3, 8181 7
8182 22 8239 25 8242 16
825415 828119 8286 5
I've [28] 8107 5,81461
81525 .6l677, 817619
81821 8183-6 819211
8201 17 8203 12 8205 10
8206 22 822115 823814,
8239 2 23 24 8244 13
8255 20 21 24 8259 20
8262 7, 21, 8269 2 8286 10,
24 82872
I D [3] 8207 11 17 8208 13
Icy [1] 8140 11
Idaho II] 8167-6
idea [13] 8096 20 8102-9,
811721, 8120 20, 8133 10,
13 22 814713, 8194 18
8208-6 8223 11 825415,
828616
identIfy {4]8095 10 821023,
8230-9 8257 1
identity II] 8265 2
Illustrative II] 821021
JD1.Aglna ry II] 8223 3
immediately [2] 8095 22,
812219
impact [7] 81157 815511
12 8220 22 8246 3, 8274 1
82799
Impacted II] 8283 13
Impacts II] 81163
Impeach {3] 8127 11 8128~,

815112
Impeaches [1] 8150 25
Impeachment [2]812712

From governmental to impeachment
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labor [1] 8201 21
laboratory [1]8285 3
lack [2] 8123 10 82635
Ladles [1]82825
laid [3] 81305 8181 7
826720
Lake [1]8106 22
Land [4]821623 24
821819 825722
land [165] 80973 8114 5 7

-L-

-K-

Judgment [3] 8154 19
815521 8244 16
Judy [4] 8179 11 828810
16 20
July [6] 8149 iO 815219
8264 5 16 8281 16 82826
Jump [3] 8277 7 9 11
Jumped [1] 8111 6
Juncture [1] 8160 12
June [2] 8149 10 8152 19
JUDlor [1] 8217 11
Juror [1] 8261 23
Jury [9] 80952 81125
814722 81664 81962
82125 8261 21 828118
828523
JUry [62]8106 3 811125
81126 8113-6 19 81147
811914 18 81208 20
8121 5 8122 14 8123 11
812410 812525 812920
813013 813412 19
813619 81396 8 19 25,
814019 815725 816520
8166 5 25 816720 816924
81712 817520 23 817620
8181 8 8182 18 81835,7,
8188 13 8194 6 8196 1
8201 8 8208 14 8216 17
8218 15 25 82192 8222 13
23 8225 22 8229 19 8235 2
7 82397 8259 1 8261 18
8279 22 8280 8 8281 19

Kachemak [4] 8153 4
81768 9 81973
keep [4]814621 24
8206 20 8245 J,;l
Kenai [2] 8265 25 8276 23
kept [2) 8151 3 8278 7
key [5] 812415 8125 21
812824 812923 82198
kinds [8] 817022 8171 2
8172 6 8210 11 823221
825619 20 82785
Klnnard [1] 8259 20
knoll [1] 8282 20
knowledge [8]8121 16
81308 813815 8201 15
82024 821518 823825
826820
Kodiak (18) 8101"9 10 12
810222 23 81039 14,15,
8104 3 8106 21 814913
815013 8177 1 818714
8247 5 8282"9 11
Kompkoff [1] 81453

January [1] 8184 17
jars [1] 8285 2
Jerome [1] 8103 13
Jersey [2]828712 8289 24
Job (9] 8102 25 8138"9 10
12 16 8196 7 823525
824715 827624
Joel [1]824915
JOHN (3] 8119 9 813213
81423
John [6]8098 11 81173
811820 81192 8141 25
81422
Joint [1] 8168 10
Jointly [1] 821813
Journal (2]821715 821818
Journal [3] 8211 12 13
82189
JOY [1] 829421
judge [22] 80971 813011
8131 15 813311 813717
81526 81568 816224,
817115 818210 81833
8185 13 17 819119 8199 2
8205 1 8217 18 8237 10
8261 24 8265-6 82801
82876

8134 1 20 22 8135 2 5 19 mvolve [2] 8173 24 8224 20
813713 81383 6 15 Involved [23] 8097 7
813920 8148"9 8161 2 810110 81144 817323
8164 4 81761 819221 24 81762 81843 82282 13
819718 19 820222 23 25 823918 824325 8244 17
8203 1 3 7 13 19 8206 23 19 21 82453 6 8246 17 19
8209 3 5 824416 21 825510 826223
18 82468 825221 8259 10 8277 21 828321
8269 18 8271 16 8273 16 Involvement [1]8168 4
mformed [1]8177 20 Involvmg [1] 8173 7
mrtlal [1] 8212 23 UTatlonal [1] 823719
inittally [2] 82186 826920 lITelevant [2] 8iOi 3 819322
input [2] 8268 16 19 Island [13] 8101 9, 11 12
inquiry [2] 815820 8171 8 81025 8121 14 18 812320
inside [2] 813422 813724 8177 2 3 82475 82829 10
msofar [2] 8121 9 8193 14 11
inspectton [1] 8284 9 ISland [4] 8101 24 810215
mstance [5] 814825 81707 8231 24
817322 817421 823614 ISsue [48]8095 15, 17
instances [1] 8229 1 8101 12 81028 8104 11 21
Institute [7] 8214 19 821622 8106 4 25 813212 81411
25 823923 8246 20 82583 12 814923 24 8151 15 17
5 81531 5,9 815411
institute [4] 8214 16 24 815812 8160 18 816114
82584 6 18 19 818415 8185 8
instItutions [1] 8215 8 819414 8199"9 10 8200 5
instructed [2] 819517 8217 9 821921 8221 12
8271 5 8244 2 82624 6 16
instruction [1] 8279 14 8263 18 8264 2 826522
instructtons [1]8263 7 8266 8, 8267 10 8268 14
mstructtve [1] 82575 8273 5 8276 4 5 8286 8
Intendmg [1] 827518 8287 17
mtensrty [1] 8109 21 ISsues [19]8095"9 809621
mtent [1] 8264 19 22 809718 8100 3 813612
interactions [2]816413 15 814114 814816 81494
Intercoastal [1] 8242 1 815118 815315 8206 20
Interest [5] 8161 6 8181 10 821515 8217 16 22
821712 82761 18 823919 826323 82746
interested [4] 817421 82861
82595 827620 8289 7 It'll [1]8101-6
interesting [1] 8284 18 It'll [2] 8234 24 8279 23
mtenm [1] 8172 12
interior [2]81812 81823
Internally [1] 8144 25
International [2] 81671
818625
interpret [1]8171 19
interpretation [2] 81102
827321
Interrelated [1] 8153 8
Interrupt [1] 8108 5
interview [1] 815815
interviewed [5] 8105 18
81~8 14 8162 7 8 828212
interviewee [1] 8282 14
mterviews [2] 8159 25
81601
Introduce [2] 813615 8281 5
introduced [1]823715
mtroductlon [4]8130 24 
81367 81391 828014
Introductory [1] 8280 22
Invested [1] 823815
investigate [1] 8245 6
mvestlgated [1] 8171 23
investigation [2]815820
816312
investigations [1] 8230 17
Investment [2] 8216 19 23
invitation [1] 8198 10
Invoke [2] 8211 20 8279 20

818523
hnplementatlon [1] 82284
hnpbcation [1] 8202 5
implIcations [1] 8216 8
implIcit [4] 8221 2 5 7 17
hnplIcitly [2] 8105 7 8165"9
hnport [1] 8158 19
hnportance [1] 8268 19
hnportant [5] 8i03 5 8206 2
21, 8243 12 82735
hnposes [2] 8251 20 8264 16
Impossibly [1] 814917
hnpresslon [3] 8125 24
815725 82438
Improper [2] 8111 23, 8208 8
Improve [1] 821610
hnproved [1] 8272 20
Imputed [3] 823410 8251 4
82525
inactmty [1] 8104 17
inappropriate [1] 81555
inch [2] 8282 21 22
include [2] 8204-6 820613
included [6] 8170 25,
819111 820419 24,
821025 82188
mcludes [1] 8240 18
income [8]8232"9 16,
823419 825025,82512
8260 5 8261 11
incomplete [1] 8271 22
inconsIStent [2] 81265
812716
incorrect [3] 8109 24 81353
820613
indemnified [1]82345
independent [5] 816710
8200 11 8206 11, 828025
82827
Indl8Ila [3] 8213 12 8217 14
825125
mdlcate [4] 821520 8223 13
8228 14 8272 2
indicated [4] 81081,
8125 22 8230 5 8268 15
mdlcates [5] 8104 8 812413
819511 8204 16 8260 3
mdicatlon [5] 81763
817814 81869 82306
8232 6
indications [3] 8179 5
81808818424
indicative (2) 810724
8277 12
mdlvldual [1] 8142 6
mdlvlduals (2) 8146 11
82267
mdulge [1] 82865
mdulgence [1] 8103 12
mdustry [11]8124 19 81258
23 812821 24 813715
81401 3 8215 16 20 82392
Inference [2] 8105 11
820211
infirmlttes [IJ 812725
influence (1) 825716
Influences (1) 8219 18
informal [1) 8158 14
informally [1) 8158 14
information [43] 8130 7
8132 17 19 22 81336

Implementation [0 Land
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10 11 12 14 20 23 81152
21 23 24 81162 81177 11
16 21 81188 9 812024
812412 8125 9 10, 812612
812917 813015 813223
813358921 2481343
14 22 8135 8 20 23
813723
24 81384 5 6 10 17
8139 11 13 16 25, 8140 24
25 8141 16 8153 6 13 15
24 8155 17 8157 14 8158 1
815917 8160 6 81678
817022 8178 10 14
818324 818619 20 81876
13 818825 81893 8190 15
18 8191 6 8 14 23 8192 7
81935
8194 11 12 25 8195 11 13
81984 8200 6 22 8202 19
8203 15 8207 21 8208 10
8213 25 82152 8218 11
82199 12 18 21 822523
24 8226 1 8 10 8227 11 13
15 20 21 82285 18 82293
4 6 12 15 16 17 20
8230 15, 18 21 23 24
8231 1 11 13 23,8232 18
8233 1 7 9 14 8234 12 14
22 82365 15 18 8246 18
82514 82526 10 15 23 24
8253 6 8255 10 8256 4 11
16 82572 8263 11 8269 15
8272 1 20 8289 1
landwg (1] 8283 22
landowner (2]8268 16 19
lands (84] 80975 9 22
80986 8115 7 81163
811712 17 813415
813518 8140 22 8141 11
81546 18 20 815521
815615 815812 24
815914 816712 817010
12 13 8172 7 817324
81748 819415 819714
819911 15 820321
22 8207 25 8208 5 19
821722 82182 82203 5
8221 1 18 20 22 8222 1
8230 20 8236 3 8241 8 10
8243 18 19 22 8244 9 11
15 17 19 21 22 8245 6 8
15 16 21 8246 I 4 21
8247 2 11 12 22 8248 13 ..
15 8249 3 4 82502 5
8256 15
24 8260 19 20 23
language £3] 8171 21 82897
8
lapel (1]811822
lapse (1] 8242 10
large (4] 8123 22 814819
81534 8177 1
Largely (1] 8135 9
larger (I] 8221 2
Last [2] 8101 7 8161 13
last (31] 8098 3 8099 22
8100 9 8103 16 8105 18
81108 8112 16 81193 19
81205 81435 8161 14 25
81626 9 11 8164 3 10

STATE TRIAL TRANSCRIPT ~94 VOLUME 51
8166 16 8201 20 8206 6 lJst (37] 8096 17 809716
821522 82366 8241 24 8101 15 81072 81104 5
825517 825823 82628 16 17 8111 1 81495
828010 82822 3 828323 815212 16 17 18 19 20
late [7] 8113 22 812414 815322 815416 81584 5
816323 821417 82421 5 6 81609 17 816222 25
lautude (I] 8200 7 81632 82625 826511
Lattery [10] 8160 3 8177 13 82744 5 8 17 18 827624
15 16 19 20 23 81781 827811 14 15
8179 4 8180 17 lJsted (5] 8096 16 8149 5
Law (1] 8113 10 8160 10 24 8206 9
law (4] 8113 9 813511 16 lJsten (5] 8221 15 8248 2
8228 2 8268 22 23 8281 24
lawyer (5] 8113 12 81326 lJsts (3] 813712 8161 24,
11 8243 8 8268 6 8278 10
lawyers (1] 8176 14 uterature (5] 8209 14
lay (8] 81291 81549 822215 18 823016
81609, 81836 823524 utlgatJon (13] 8097 7 81166,
82736 827520 827825 9 15 21, 81275 813017
layer (1] 8283 14 81589 824223 82454,
lead (1] 81685 8271 1 11
Leadmg (1] 8215 5 htlgatlon-related (1] 812910
leadmg (1] 8215 10 hve (5] 814525 8224 21, 24
learn (1] 8172 14 822622 8231 23
learned (2] 815818 8206 22 hved (4] 809824 81202 18
lease (4] 8248 13 82501, 8146 1
826019 hvmg (2] 823915 82834
leased (1] 8232 9 IocaJ (5] 8102 21 815013
leave (2] 823325 82732 82162 82265, 6
leaves (1] 8268 10 locally (2] 8101 22 812019
leavmg (I] 815725 located (1] 8273 14
lecture (1] 8256 1 location (I] 82677
Lee (16] 815614 81573 24 locations {4] 8131"9,82101,
8158 6 21 22 23 8159 3 4 8211 3 8284 24
9 81637 14 17 8184 2 3 4 Ioggmg [3] 8140 4, 7,11
Lees (1] 8161 2 logically (1] 8201 22
left-hand (1] 8135 11 long-term (1] 8283 3
leg (1] 8285 8 looks (5] 8115-6 813814,15
legal (1] 813413 826519 8284 22
legend (2] 8132 16 813421 loop (1] 8264"9
legltunate (5] 8110 24 loose (1] 82593
815024 81561 816411 loosely (1] 828911
819317 Los (1] 8213 11
length (2] 8109 21 82659 losmg (1] 8163 22
lengthy [2] 8271 10 828614 loss (6] 810210, 814921
lesser (3] 8144 6 82289 15 8261 6 9 10 12
letter (8] 8184 12 82631 lost [5] 821711 823324
8264 2 4 5 15 16 8265 3 82341, 4 5
letters (2] 826223 8266 11 101[34] 813611 81589
lettmg (1] 8166 1 816322 817615 8199-6
level (1] 8102 22 8201 10, 13 820518, 8222"9
levels (2] 8225 18 8223-6 8225 10 11, 822611
Liability (1] 8271 4 25 823716 823921 8240 2,
hability (1] 81271 6 19 824317, 8244 13
W'e (2]8121 21 826921 824523 8252 7 825919
Lights (1] 8285 24 826915 827011 12 17,
IJghts [1] 828524 8271 8 8272 2 8283 17,
lunlt (5] 8198 1 17 82052 8285 12
17 827512 lots (12] 8123 11 12 8211 3
Imutatlons [2]8136.4 81982 82165 822025 8221 1
lunlted (15] 8099 18 8100 6 82267 825918 8265 17
8111 12 81368 81521 82709 10 16
815717 81979 819814 love (5] 80957 82351
8206 3 8209 23 822615 16 823718 823813 8248 4
8272 12 827421 8275 1 low (3]8121 20 8225 17 18
Imutmg (1]8205 18 8279 14 Iow..Jevel (2] 8097-6 811614
Iwuts (1] 819725 Lower [2] 8210 2 8211 3
lJne (9]8151 20 819722 lower [4] 8168 23 81692
8202 14 8204 14 8248 1 819217 81954
82499 82733 Iowermg (1] 8228 6
lJnes (1] 81978 Luck (1]8096 1

Lucy (11] 81073 4 81101 2
19 8262 6 8269 14 21 22
827020 827816
lumber (3] 8140 10 15
82234
lump (1] 8145 6
lunch (3] 815616 81581 24
Luxury (1] 8226 18
luxury (1] 822620

-M-
M-a-u-r-k~[1] 8212 22
M-a-u-r-y (1] 8212 23
ma'am (1] 8212 13
MacSwam [15] 810B 1,
81107, 815513, 815925
819924 82695 9 11
82703,21,82715 8272 7
8273 11 8277 7, 8279 5
MAl [3] 8156 1, 8239 8
8240 19
mamtam (2] 81204 8148"9
major [12] 812419,8125 8
812821 24 813715 8140 1
3 8171 5 8172 3 8213 10
13 8282 23
mall [1] 825621
maIls (2] 8231 10 825621
mammals [4] 8099 15
812123 24 25
man (2] 8152 2 824920
management [12] 811518,
24 25 811614 812613
812917 817822 25 8187 3,
8 82313
manager [5] 8097-6 811521
23 24 812510
managers [1] 8270 14
managl~ [1] 8215 7
Manassas [1] 822823
Mano (2] 8278 10 16
manual [4] 8171 21, 22 24
81788
manufacturmg (2] 8140 10,
15
map [54] 809814 8099 7
8100 17,20 812411,12 15,
8125"9, 19 812611, 12 13,
22, 81277 20 21 23 24
81283 10 20, 22 8129-6 15
17, 19, 81303 5 14, 16 20,
21, 8131 2, 7, 13, 15 81321
81332 813611,13, 25
813811
12 81393 17,23 8140.2
8207 20 8280 24
maps (2] 812615 8131 11
March [1] 82864
macgm [1] 8133 24
Marme [1] 8121 23
macme {4] 809915 812121,
24 25
marked (2] 8124 2 821814
marked-up [1] 8264 10
Market (2] 82171 821820
market [122] 810B 25
810919 81536 12 815512
13 8172 5 6 817321
81763 81852 3 818610
819710 13 8199 14 20

From Iandmg to market



-N-
Nagel [34]80973,4 6 10
16 20 8099 7 8 8100 10 15
17 21 811515 17 81164 5
13 18 20 8123 25 8125 20
812713 19 24 81285 8 9
10 13 812916 813016
813116 813916
name [20J 809810 81075
811214 16 81173 81191
3 8131 16 816614 16
817613 821221 23 82364
8257 18 20 8265 1 8283 25
82856
named [2J 811515 812325
namely [IJ 8121 12
names [5J 8103 13 81312 8
9 82141
narrative [IJ 8136 6
narrow [IJ 82573
narrowly [I] 8209 17
Nassau [2J 8121 14
nation [2J 8215 10 82161

8200 6 12 20 24 25
8202 13 8203 23 8204 13
820722 24 82089 19
82173 19 82181 2 3
82199
8220 3 8221 17 20 21
8222 1 14 15 19 8223 8, 17
8225 2 8 9 13, 15 16 17
21 23 24 25 8226 9 12, 15
16, 19,20 23 82273 4 7 8
122021258228311,14
8232 12 8233 20 8234 12
14 8235 11, 12 16 22 23
25 82367 10
17,20,82372 5 8244 20 21
8245 6 8247 22 8248 13, 14
82494 82501,17 8251 14,
18 19 20 8252 8 15
8253 24 8254 1 5, 6, 13, 14
8258 16 8260 4, 19 8261 8
8270 16 8272 3 8277 12
marketlng [1] 8277 8
marketplace [2] 8175 12, 25
Market! [1] 82172
markets [11] 8201 13 82085,
7 10 821921 822212
8223 1 8225 19 20 822616
825219
marvelous [1] 8279 16
master [2] 8167-6 8213-9
masters [1] 8113 10
matchtng [1] 8246 20
material [5] 8136 11 8205 4
7 8244 13 8279 7
materials [14] 8172 12
82037 18 8209 5 8 10
824212 14 21 8243-6 7,
8244 23 25 8246 5
matter [12] 8132 8 815018
8164 19 81653,4 8184 22
8193 1 82283 823219
8270 8 8273 24 8287 25
matters [2J 8288 24 8294 11
MAURICE [3J 82133
823711 825813
Maurice [IJ 8212 22
Maury [2J 8212 10 23
mean [31] 8100 25 8102 19
22 8104 6 81058 810825
811011 812219, 8123 13
812725 81514 8 13 25
81597 8164 2 8165-9
817322 23 818311
8202 21 8209 1 8220 13
822620 8231 16 823610,
8245 23 8255 20 8261 4
82759
8278 19
meanings [1] 8223 11
means [10J 8122 23 817017
817825 81887 822621
82273 8230 24 8287 14
meant [4]8183-9 8264 7 21,
25
measurement! [IJ 818819
meat [8J 8099 I, 812016 19
20 814312 18 19 8144 4
meeting [IJ 8148 19
meetings [3J 8102 23 81162
81507
meets [1] 8130 10

marketing to notice

STATE TRIAL TRANSCRIPT 9-Q6..94 VOLUME 51
member [8J 8114-9 811518 months [8] 8119 13 15
821411 823924 824015 81203 814910 81683
16 17 82588 82342 3 8244 10
members [3] 8115 12 Moore [4] 82811 8282 14
821825 824019 15 82844
memorandum (2] 8287 7 morass [1] 8271 4
8288 15 morntng [12] 8095 13
mentioned [2J 8108 18 811223 81174 811911
825717 812522 816623 24
merchantable [1] 818624 817613 823713 14
MethodISt [1] 8113-9 828617 82879
methodologIes [1] 8199 7 Mostly [IJ 8120 19
methodology [7] 8178 2 mostly [2] 8145 3 8149 1
818322 8206 13 8210 10 monon [1] 812924
822913 21 823214 motIVated [1] 827024
metropobtan [1] 822712 motIVatIons [1] 8236 13
Michael [2] 8101 8 move [6] 8125 18 812919
mIcrophone [5] 8112-9 818221 81866 82343
811821 813915 81669 824313
821211 moved [4J 8119 24 25
mid [2] 8115 19 811916 81205 82056
middle [2] 8211 21, 821222 movtng [1] 822625
Mike [2] 814711 823022 Mrs [I8J 810711, 8109 25
millIon [15] 8155 10 818815 811117 81524 7 816524
20 8189 24 8190 1 9 11 8190 5 24 8191 12 82692
819115 16 17 23 24 6 12 827013 8271-9,14
8199 2 821522 825822 8272 8 82745
uund [9] 8100 8 81283 MS [1] 8284 7
819919 8200 18 8235-6 Ms [8J 81076 81804 17
823618 82373 825818 81915 8262-6 826811 12
8288 25 8278 8
mindful [1] 8266 16 muddy-shoes [1] 8239 14
mine [1] 8261 25 Mundy [51] 8109 14 15 20
mined [1] 817522 81101 12 18 8111 10 16
minerai [1] 817825 17 21 815416 815616
minerals [1] 8175 22 819812 21 25 820721
mlnmum [1] 8206 21 82083 821013 25 8211 11
mining [1] 8213 14 12 82189 18 823020
minor [3] 8135-9 8151 1 823521 82362 4 8245 15
8213 13 824710 18 21 25 82482
minute [8J 80963 8103 16 82492 25 82581
811815 81526 818718 8 8259 18 23 8260 18
82431 82602 8269 1 82703,4 5 6 20
minutes [16] 8097 13 8271 17 8273 12 19 22
809819 8099 11 81023 myself (3] 823715 8264 7
8106 16, 24, 8109 10 8289 12
814920 8211 21, 826324
25 8273 7, 14 8281 23
mlsapprehended [1] 8185 18
misheard [1] 8106 10
mlslmpresslon [1] 8243 3
misjudgment [1] 8162 19
misleading [1] 8108 20
mls~d [1] 8220 14
misrepresents [1] 8100 2
missing [IJ 8255 24
mlsspoke [1] 820812
MIsstates [IJ 82606
mixed [2] 8284 10 22
modernizes [IJ 8216 7
modified [3J 8179 18
8223 13 8268 9
modify [2J 8173 9 827811
moment {4J 81742 818719
825115 825818
money [15] 8102 12 8190 17
8223 25 8224 12 14 21 24
822822 8231 16 17 8232 1
8 823615 82594 18
monitor [I] 8179 23
monstrous [2] 8151 10 14

natIOnal [2] 820724 82265
NatIVe [7] 8113 4 81163
8133 20 24 8137 12
816812 82472
Natural [6] 816725 8177 12
17 8179 9 81814 821819
natural [88] 8153 6 13 15
81545 17 19 815516 21
815614 815714 25
815811 24 815913 17
81605 81704 8 12
8178 10 22 8179 15
818324 819714 81984
819911 14 8200 6 8202 19
8203 15 21 8207 24 8208 5
10
19 8217 22 82182 11
8219 9 12 18 21 82203 5
8221 1 18 20 22 8222 1
8225 23,24 25 82268
8227 15 20 21 8228 18
82294, 15 8230 15 18 20,
22 8231 3 11 13 23 8233 7
8234 22 82363 18 8244 11
17 19 8245 15 16 21
8247 12
22 8248 13 15 82493 4,
8250 2 5 8260 20 22 8289 1
nature [6] 8101 1 8127 1
813215 8144 2 826523
82671
needs [1] 8229 19
negative [1] 8155 11
negotiate [3] 811413
825421 23
negotiated [I] 815623
negotmttng [1] 8174 13
negotIatIon [1] 809611
negotIations [1]811720
neighborhood (1f8189 24
82565
Nevada [1] 82574
nice [1] 8211 25
night [1] 8185 24
ninth [1] 812011
nobody [3] 8156 16, 81581
8
nomenclature [1] 81574
nonetheless [1] 8198-9
Nonsense [1] 8272 24
Norm [6] 8156 14 81573
81586 21 81593 9
nonnal [1] 8131 11
nonnally [5]8122 1 7
825816 8260 4
Nonnan [12] 82625 13, 16
82632 5 15 82673 4 5 6
23 826820
north [3J 8121 13 8281 8
82829
northern [2] 8143 23 8256 12
Notary [1) 8294 21
note [IJ 813622
notebook [2J 8205 18
821125
noted [1] 8190 6
notes [5] 8163 7 11 18
81804 829410
notice [9J 8121 8 25 81223
6 81353 8160 8 8177 4
819823 8274 19

-



Ba..: Sy>lClIlS Awhcallan.

notion [5] 8185 1 81868 16
17 827711
novel [I] 8262 7
nuances [1] 8231 4
Number [2] 8159 4 8260 15
number [34] 8099 14 8101 2
13 810310 81078 81088
8111 9 13 8121 4 812321
8131 18 22 23 814224
81459 8146 14 16 814819
81506 816313 817025
817518 8181 5 819612
8200 17 82206 8 822116
8228 21 8240 16
8245 20 8252 21 8266 2
827024
numbers [9] 8109 23 24
81101 81342 3 819825
8235 16 827319 20
numerous [1]8198 8

-0-
oath [5]8112 10 811822
816611 821212 17
object [14] 812422 812922
8134 7 8136 7 8138 25
8139 18 8170 14, 8182 5
8191 18 25 81938 819420
8203 24 8288 13
objected [1] 8205 24
obJectmg [1] 8149 15
Objection [10] 8116 11
8141 2 13 15 817112
8172 19 819222 819322
81942 819515
objection [21] 812425
813410 813610 8141 14
8148 9 81566 8191 20
81922 11 13 81939 18 25
8195 7 16 8206 6 820725
8217 21 8222 3 8223 20
828913
objections (3) 8111 7
816323 8206 20
objective [3] 809723 8272 1
82734
obltgated [1] 8173 14
obltgatlon [1]8128 10
observation [1] 8202 10
observe (1)8103 14
observer [1] 8106 21
observmg [1]8183 2
oblamed [3] 8099 1 8120 21
814810
obtammg [1]8246 10
obVIOUS [2]8121 19 812318
obViously (6) 809725
815323 8206 18 20
821725 82574
occasion (4) 8202 19
8241 11 14 15
OCcasIOns [1) 8114 2
occupatIOn [4]8112 18
81195 816618 821224
occur (3) 8225 14 8252 11
occurred [1) 8282 9
occurrmg [1) 8202 20
October [2] 8101 24 8104 3
offend [1) 8255 20
offense [2] 814523 8148 13

STATE TRIAL TRANSCRIPT 9-Q6-94 VOLUME 51
oITer [12]8125 22 81304 818323 8200 18 820125
8131 20 8136 15 20 8204 1 12 8210 13 14
815410 8185 18 8204 2 82198 11,14 17 8225 22
821724 8268 7 82768 82293 82336 823521
82889 8244 12 8245 19 827516
oITered [14] 81024 81265 19 21 827622 25 8277 2 4
8129 21 25 8131 21 827820 23 25
814712 8185 4 819225 828521
822514 823925 8277 6 opmlons [10] 811118
827915 828824 25 8164 19 20 21 81652
oITermg [1]8184 21 8200 7 827020 8271 9 17
office [9]822710 11 82328 8277 16
824224 82436 82595 8 OPPENHEIMER [78]80957
10 826915 12 20 24 819525 81965
Oh [12] 812912 814718 11 16 819816 820118
816212 81766 820510 82029 16 8204 4 9 18 21
8222 7 823115 8240 22 820515 8206 17 82072 7
824916 8272 9 827311 11 14 16 20 8208 12 15
828116 17 24 820919 8210 4 8 12
oh [1] 823723 19 23 8211 6 10 18 20 25
OJ..! [2] 8177 1 8191 22 821721
oJ..! [48] 80975 810319 82193 22 8220 1 15
8104 3 5, 8105 7 811323 8221 5, 19 24 8223 21
81165 812013 14 17 82242 5 8237 12 8243 11
81211 81224 8 12 15 20 16 82483 7 9 17 8249 13
8126 14 8129 10 13 18 22 8250 9 8251 13
814310 816713 8246 3, 14 8258 12 8260 6 8 15
82638 13 22 82678 21 8261 16,8262 1,4 13, 16 25
826917 827516 827611 826520 82666 15 24
14 20 82772 10 18 82674 8268 10
22 827821 82798 8282 17 Oppenheuner [2] 820514
21 22 8283 11 16 17 82706
8284 9 14 22 Opportunities [1) 8115 7
oiled [9]8101 25 810216 opportunity [22]80984
8121 17 812323 826724 8109 23 8113 14 8121 3
828324 8284 12 14 812811 8148 3 8154 7 25
oilmg [18)810111 14 8160 10 16 8161 3 8
81025 8103-9 11 14 15 17 816222 81967 8200 3
8104 20 810515 8148 16 82455 825013 82743 19
81494 13 23 824525 827512 828820
8266 4 6 7 opposed [7] 8132 21 8162 8
Okay [33] 809519 8101 5 81935 6 82014 8221 20
810719 8109 5 81248 828712
81293 813610 8145 6 option [1] 8168 24
817711 81889 13 81956 optIOnal [1)814118
819817 82033 820715 orchestrated [1) 826717
823014 82396 8240 5 Order [1]8095 4
8241 8 19 8242-6, 824314 order [12]8095 21 25
8244 20 824511,19 82532 81073 81114 814713
8254 6 8263 1 8269 7 8152 8 8215 23 8229 6
827121 8274 14 828219 823224 823413 82573
8285 25 8259 10
okay [4]8180 11 824916 ordmanIy [1]81264
825021 ordmary [5]8125 19 81272
old [2]823719 8240 11 81297,25 81301
on~hot [3]8126 4 22 organISms [2]8283 4 12
81273 organrzatlon [5] 8214 19
ones [2] 823520 828620 8215 22 8263 5 6 82678
ongomg [3] 81275 6 organrzatlons [1] 8258 7
8172 11 organIZe [1]8215 18
oozmg [1]8283 18 oragmal [3] 809616 17
open [9J 8098 5 8101 19 8198 1
81028 8103 7 8104 15 ongmalJy [2]821624 82745
8106 7 8172 4 818717 otters [IJ 809915
8275 13 ought [1]8136 9
opening [2J 82026 8264 10 ourselves [2] 8243 17
operates [1] 8144 25 825224
operations [1) 8283 1 outrageous [1] 825711
operators [IJ 8131 6 outside [6] 812323 8131 5
opmlon [34] 8111 13 81561 814322 82084 9 82202
8164 17 22 81659 8171 25 overly (2) 8165 1 2

overruled [6] 8134 10
8141 15 819213 819325
81957 16
owe [1] 80955
owned [6] 8174 14 16
8214 20 8256 7 8272 5
828210
owner [12] 817415 825225
825410 8272 24 82737 10
15 827521 24,827622
8277 1 82783
owner-occupled [2] 8232 11
82344
owners [2) 82472 8263 11
ownership [2]81704 81751

-p-
p m [4J 8261 21 8281 18
8285 23 8290 4
pace [1] 821612
Page [1]8184 11
page [13]8110 9, 815424
81806 8188-9,13 8190-6
8191 7 81977 8248 1
824916 82697 82701
82894
pages [5]810915 8111 16
8202 14 8209 8, 8289 4
paid [11] 815321 817813
8191 16 23 822822 23 24
8252 10, 8257 12 8259 13
patred-sales [2]810710 15
panoply [1]8265 16
paper [10]8197-6 9 820723
82187 10 13 824211
824310
Papers [2J 8208 23, 24
papers [6J 8172 12 8208 22
24 8209.)0 8220 18 8242 9
Papke [2] 8218 13 20
paragraph [5] 8180 6 9 10
11 14
parcel [22]81182 81354
81364 5 815515 818620
81885 15 8190 3 819220
81935 81951 14 8219 15
8220 22 8221 2 8230 7
82816 9 828210
parcels [5J 8132 20 8135 2
819016 819518 828110
Pardon [1] 8267 13
Park [5]8101-9,8171 7
8256-6 10 16
park [13]81018 818619 20
8231 19 8235 10 82564 11
15 24 82572 8 11 8283 6
parks [4]815715 815822
825624 25
part [34]8096 6 10 17
81025 8105-6 8106 24
811425 811524 25
812925 8148 22 8149 7 14
8151 1 8177 21 81789
81951 19 8196 22 821424
82213 823515 82362
8239 16 8244-6 82541 3
825924 8266-9 826722
826919
827024 82767 8281 21
participant l3] 817322

From notIOn (0 partiCIpant



82368 10
partIcipants [2] 8172 4
82166
participated [2] 8248 20
82582
partIes [6] 8168 7 15 16
8266 20 8275 9 8282 8
PartI1ered [1] 8248 19
partI1ered [1] 8248 18
partI1ers [1] 813023
parts [2] 812723 8289 8
pass [2]8110 23 822622
passage [1]824910
passmg [2] 8122-9 818524
Pat [3] 8262 5 13 16
pattern [2] 81057 811024
patterns [1] 8122 11
pay [13] 8142 12 16 818923
8190 16 18 82283 7
8234 11 82372 8238 4 16
19 824713
paymg [2]823615,825710
pays [1]818618
Peavey [1] 8150 14
pedestrIan [1] 8253 17
penny [1] 8238 14
people [46] 80985 810223
812315 813023 8131 10
8138 18 8142 1 8145 25,
81465 8 8151 24 8164 14
816911 818018 20
8181 16 81824 8190 16
821512 8226 7 25 8231 19
82343 823721 82381 15
18 823919 21 824922
82526 8259 18 19,826521
8266 I 22 8267 19 20
8272 13 19 21 827320
8277 21 8279 8 8282 12
per-acre [3] 8189 10
8243 23 8245 14
percent [4] 809825 812022
815810 828223
percentage [2] 812020
814217
perfect [1) 8223 1
perfectly [1]8244 17
peru [1) 8201 12
period [11]809612 8104 5
811521 812013 17
8206 14 8233 14 8244 24
25 826314
periods [2] 8113 19 811410
pennlsslOn [1] 8279 3
pennlt [I] 8142 14
pennrtted (1)811019
person [18] 809710 809824
810518 8Il515 812325
8125 7 812724 812914
81307 813517 815014
816724 81966 825410 17
8272 5 82785 828821
personal [I] 8123 1
Personally (1)8123 1
personally [3]8143 5 10
8144 I
Pf:rtment (2) 8136 12 81394
Pete (3] 8115 15 17 812325
Peter [1]8115 18
PETIJMENOS [163) 8097 1
12 809818 8100 15 81 I I 3

partiCipants [0 presume

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
6 81127 22 811613 17 25 809717 21 80982 6 13 17
81187 19 811910 81248 809918 25 810113
9 81255 6 18 81268 11 810318 810916 18 8112 7
81273 10 15 81281 14 23 811819 81242 815322
81293 5 19 813011 815410 81556 22 81601
8131 15 23 8132-6 813311 81621 2 81666 816712
8134 7 8205 8 8212 10 8218 5
8136 14 18 81374 17 82685 8271 13
81395 7 21 24 8141 7 10 827324,828121 8286 9
20 24 8147 8 8152 6 11 13 plane [6] 823722 82382 13
16 22 815423 81567 11 824921 825516
21 8157 6 8 18 8158 5, plannmg [2] 812612 821325
816224 81636 11 8164 18 play [9] 80993 811423
8165 I, 14 18 21 81666 8 824725, 82495 82629
22 8170 16 8171 14 82802 6 9 8281 20
8172 22 81742 6 8176 10 Played [4] 8248 10 824923
8181 6 8182 5 8 15 24 826016 828218
81833 81843 13 8185 13 played [3] 8115 1 8121 5
17 22 8186 1 818720 8213 6
8191 18 25 8192 5 9 24 player {I] 823620
81933 11 13 19 24 81947 playmg [1] 8280 11
10 18 8195 10 20 8198 18 Please [17] 80953 811210
8199 10 8200 13,8201 6 13 811822,25, 81193
8202 15 8205 1 8207 9 13 814720 24, 81481 816613
15 19 8208 1 14 82092 16 82122 6 8 18 20
82129 8290 2
16 8213 4 8217 25 82184, please {19] 809511 8106 17,
82196,8220 19 82225, 11 811214 16 81136 81191
822322 23 82247 9 10 813020 816611, 14 81674
8237 10 8243 1 5 8248 2 5 8211 23, 8212 14 21 8213 8
8249 10 8251 11 8258 14 8214 10 821816 824917
8260 11 8261 2 15 24 825411 828325
8265 6 8271 22 8274 15 pleased [1] 827025
827520 24 827615 plumbmg [1]8233 25
827822 82792 4 11 plural [1]8262 2
8280 1 7 8286 13 Plus [2] 8163 20 8185 13
19 8287 15 8288 13 15 podIUm [1] 8262 1
Petumenos [25] 8100 8 12 Point [1] 8220 8
812515 81266 23 81289 point [32] 8095 20 8101 2
81304 813823 81594 810324 8104 10 810525
81615 818023 819611 8106 2 19 81091 812718
820120 8204 10 820517 81348 8144 22 81514 5
8211 2 20 82209 823718 81521 815318 816524
825112 8264 7 82652 816916 8172 24 818519
8279 20 82878 8289 14 8199 16 8202 10 8213 7
Ph D s {I] 8215 13 8220-6 82334 8235 7
phonetic [I] 81453 8236-6 8265 16 8266 7
phySically (I) 8131 1 8 82743 828023
pick [2] 8230 11 14 points {3] 8205 8 8219 8
Picking (I] 8142 5 822810
pictures [1] 8099 4 pohcles (7)8159 13 23
pIeCe (10) 82362 825223 816020 82165 823221
82536 82564 6 10 11 82377 8
825712 82752 pohcy (2) 815921 8164 23
pieces (3) 8269 1 8279 17 poor (3)8216 5 822712
pigs [1] 8250 22 poppmg [1] 8123 12
pilots [2]823718 82385 popular [I] 8126 13
pmned [I] 8165 2 population [2] 8100 1 2
pmpolnt [1]8145 11 Port [2]813725 814012
Plpelme [1] 8271 4 portends [I] 8198 4
piqued [I] 821712 portIOn {14] 8096 9 14
pitcher {I] 8236 9 812521 81305 6 8131 3
place {8] 8175 25 821022 813619 25 81393 6
8225 I 822910 82636 16 814617 817418 819214
827013 828015 8233 II
placed {I] 8099 8 portions (4]8183 5 818423
places (2) 8131 2 8282 19 819422 82896
plalntlfT{l] 8151 20 posed {2]8250 18 24
PlalntifTs {3] 8109 23 poses [1] 8262 16
815411 82743 position [13] 80974 8100 4
plalntffTs {35] 8096 6 12 22 8Il32 815523 81604

8163-9 819724 820516
8206 4 820815 16 82374
826925
posttlons [2] 8160 14
821414
posrtlve [1] 8155 12
post-doctoral [2] 82154 12
post-otl [1] 8155 9
post-sptlI II] 8278 24
posts [I] 8214 2
potentIal {4] 8115 8 81741
82385 8253 10
pour [1] 828819
practtcal [2]8122 23 823219
practice [4] 8123 1 821912
82284 19
pre-<:Ieaned [1] 8285 2
precedent {I] 8278 9
precedmg [1] 8122 19
preciOUS [1] 8200 3
precISely [2] 8185 18
8200 14
prefaced [1]823822
prefer {3] 8113 13 8131 6
82865
preference [1] 8095 21
prejudice [2] 8151 2 23
preJudlc181 [1] 8161 6
premISe [2] 825313 825412
preparation [1] 8128 16
prepare [3] 812721, 8144 17
8196 7
prepared [37] 809725
8099 8 81264 21 25
81275 23 24 81283 4 5 8
17 20 812924 25 8130-9
15 813218 813516
813615 816018 19
816313 81682 816914
8176-6 8196 2L8199 24 25
8208 8 8212 1 8247 14
828710
8294 12
preparer [1]812720
present [7J 8105 20 8Il2-6
813510 81545 21 8166 5
8281 19
presentation {3]809918
8100 7 8151 24
presentations {I] 8151 22
presented {5] 8107 8,
810813 16 82751 82785
Presently {I] 8120 11
presently [I] 8119 6
presents [I] 8271 23
Preservatton [1]8170 10
preservation [11] 8155 17
81703 4 9 817814
8190 18 81916 820322
8231 7 11 8244 II
preserve (2] 8224 23 8231 7
preservmg [1] 8122 24
President [1]8113 21
president [1]8214 18
press [I] 8266 7
pressure [2]8162 12
825613
Presumably [I] 81495
presume [2] 8174 23
818716
pretty [6) 81462 81493
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STATE TRIAL TRANSCRIPf 9-06-94 VOLUME 51

quadrant [1] 8282 24
qual.Jiled [2] 8155 25 823914
quahues [1] 8230 24
quahty (4]819217 81954
8216 11 8230 22
quantlfymg (1] 8246 15
quantities [2] 8121 20 8144 6
quantity (1]8123 18
question [62] 809613
8104 20 22 81052 812015
8132 11 8133 18 8134 19
20 813612 81376 8141 7
81425 8143 7 81625
816913 818514 81866
81893 8191 19 8192 1

-R-
nul [3] 8140 9 14
raISe (5]8112 10 811822
8120 6 ~6610 821218
raISed [3]8104 10 81208
82058
range (1] 8146 15
ranger [2] 8101 8 8104 4
rate [6] 824711,82492
82503 825816 8260 21
82615
rates [l] 8283 3
re-address [1] 8106 4
re-argue [lJ 819721
react [1]8158 12
read (16] 8096 10 812423
8125 2 17 8179 24 81829
8202 13 8209 4 19 8222 18
8235 20 8244 13 8246 5
8286 10 8289 5 8
reading [4J 8125 21 813815
8241 7 825015
Real [9] 821619, 22 8217 1
3 8240 18 825722 8258 9
825917
real [49] 8102 19 8106 13
812712 8141 17 8155 11
12 81561 17 81576, 8
819016 821225 821310
13 25 82151 5 10 15 24
82164 8 11 15 82173 8
10 8222 13 20 8223 8
823223 823519 21 23 24
8239 16 8241 19
21 22 824824 8253 17

81932 8194 19 819814
8211 16 8221-9 17 8223 20
8224 7 8 8226 13 8228 10
8229 8 8243 13,8246 12 13
15 8250 18 20 23 8251 1 3
4 8 12 8252 13 8254 1 3 7
82:5:5 1 8260 1 8261 7 12
8268 16 8272 9 8274 18 20
23 827:5 13 8279 1 8286 3
questlon-by-quesuon [2]
82052 20
questioned [2] 8137 1
8289 7
questioning (1]8128-6
questions [35]8103 23
811625 8117-6 10 81185
12 17 8125 5 812719
81281 81362 813719
8139 3 8141 24 8142 24
81432 814416 81477
81573 817610 8180 23
818223 8185 5 818613,
8192 6 8200 13 8201 22
82072
8237 10 82534 825:5 19 22
82:58 12 8261 16 8272 8
qUick [2]814913 823716
qUicker [1] 8265-9
Quickly [1] 8096 3
qUiet [1] 81964
quIZ [1]825618
quotations [2]8135 14 15
quotes (1] 8279-6
quoting (1] 8130-6

819719 8232 8 8231 22
produces (1] 8261 9 prOVIding [2] 809723 82153
producmg (1]813812 prOVISIOns (3]8171 22 23
product (1] 8206 11 8178 7
production [4]8116 8 pseudo (2]81545 815519
812915 81314 81332 Public (2]821821 829421
products [2] 81872 818817 pubuc [8] 81703 8171 1 2
profession [1] 81678 8172 3 817315 18 821621,
professIOnal (4] 821610 821811
8240 15 8244 9 824824 pub1Jsh (5] 8129 20 813619
Professor (7] 8221 8 8231 1 8182 22 25 8183 7
8241 3 5 8248 18 21 82491 pub1Jshed [4]8124 14
professor [11]8212 25 81472 818217 821715
821318 20 22 82148 10 pulled [3]81073 813425
82246 8235 19 82393 8159-6
8240 12 purchase [8]8156 23
professors [3]8215 6 8168 20 81693 81738 24
8240 17 817414 8186 9 8272 16
proffer [2J 8136 9 8277 15 purchased (2]8177 1
Prome (lJ 8137 10 8272 21
prome (1]813917 purchaser [3]8171 1 6 7
promes [1] 8284 20 purchasers [2]81715
profit [1] 811717 8175 14
program [4]82154 82582 purchases [3]8235 10 12 13
827218 8284 2 purchasmg [1]817421
programs (1] 8240 1 purport (1] 8160 23
projects [1] 82159 purporting (1] 8159 21
proof (7] 8109 20 8125 22 purports (1] 8136 4
818518 8204 2 8268 7 purpose [26] 8100-9 19
82731 827915 810219 8104 23 24 25,
proper (7] 8100 8 81521 8105-9 11 8111 8 23
815823 821911, 822914 81235 812712 81368 9
828014 828819 814922 25 8151 1 11
properly (7J 80965 8141 3 8168 19 817412 13,
8199 8 82337 824411 817518 82039 8208 11
825522 23 8246 10 11
properties (10J 815714 purposefully (1]827118
81741 819117 819215 purposely (IJ 8099 23
82276 82299 824112 14 purposes (15]809722
15 8244 2 81183 9 8123 14 813017
property [47] 8101 12 8175 2 15 18 8192 18
816910 13 18 81703 82193 8221 2 82278
8179 6 819216 819512 824223 824318
81971 11 820321 821811 pursue [3J 8123 3 82377
8220 24 25 8229 22 8230 1 8243 12
2 7 19 82325 9 10 pursumg [1]811621
823312 24 823420 21 purvieW [1]8198 6
825412 825610 11 13 puts [5]8100 4 8106 13 15
8261 8 8272 5 12 16 22 816212 824515
24 8273 7 13 8275 21 25 putting (6] 8096 25 8097 1
8276 1 18 22 82783 8104 23 8125 7, 8151 2
Propes [2]80973 20 81556
proposal [2] 818716 8286 9 PX1204 [1]8109 14
proposed [5]8100 10
8151 8 819614 82878
82881
proposItion [3] 812720
8141 6 826220
prosecution (1]8109 9
prospective (1] 8130 22
protect (1] 81625
protected [1] 8162 6
proteln (lJ 8120 14
prove (1] 8184 21
prOVide [8] 8101 20 812014
16 81366 81564 823124
827325 827419
prOVided (8J 813022
814322 82033 8 8209 4
8215 21 8258 9 8269 14
provides (2J 8137 13

BaIC Sysll:Q1S AppIICabOllS

8236 8 8283 14 8284 8
828521
prevent (1] 81705
Prevention (1] 8170 8
prevIOusly (5] 8108 16
8122 17 8144 6 81971
825013
prICe [15] 815623 816816
22 81693 818923 82287
82386 825224 825420 24
25 82576 10 16 827012
pnces (5] 822515 16
825210 827017 18
prunanly [3] 81182 8
825510
prunary [5] 8100 19 817312
8179 5 8180 7 818424
pnme (1] 8101 12
Prince (14]8098 21 810919
811920 24 8121 6 812210
813712 8144 22 8146 17
25 81473 82529 15 17
princIpal (5] 8109 17 18
812821 814820 818713
prinCIpally (1] 8148 24
prinCIpals (1] 8225 21
prinCIples (1] 8252 20
printed (1] 8131 11
Pnor [1] 8146 7
pnor [10] 812013 81265
812716 81289 814610
815623 816816 81698
82471, 826718
pnvate (11] 817025 8173 7
13 16 81795 81807
8224 22 8226 6 8235 13
prIVIleges [1] 8214 13
pnvy (1] 8206 23
probable [2] 825425 82575
problem [32] 8101 21
8111 14 812716 8141 5
81498 17 815011 8151 6
8160 8 816215 817812
818117 81851 819618
81975 8206 15 25 82071
8211 5 822115 824219,
8250 3 7 8260 3 21 25
8261 3 8271 24 8273 5
82755
11 8280 1
problematic (1] 8249 1
problems (14] 8139 13
81499 815917 81605
81781 3 818018 21
819612 8215 19 82343
8239 21 8265 21 8266 13
proceed [4]813615 16
81374 81755
proceedmgs [1] 8271 3
process (20J 80974 8114 8
10 81177 11 16 812725
81538 815624 81571
816315 81686 8169 7 20
8205 19 82142 82376
824716 8266 16
processing [3]8140 4 7 12
produce [5] 8198 12
8231 13 8234 19 8242 11
produced (10] 8108 6
81259 812912 8131 14
8133 8 81355 22 813811

From prevent to real



82565 7 826323 8271 7
8273 11 8277 21 8278 5
realIty [2] 8223 7 823825
realIzed [1] 8153 1
realm [3] 8277 16 17 19
reason [24]8102 13 15
810812 22 24 813614
8143 19 815514 815910
817119 817420 81804
818712 15 818915
8191 15 22 819723
820519 23 82213 827014
8274 24 8289 9
reasonably [4] 815025
8151 10 81967 827812
reasons [6] 8102 12 812617
81839 819715 8271 8
828913
reattach [1] 813915
rebut [9] 80972 20 8099 24
811115 826712 14
8271 14 20 8277 11
rebuts [1] 826715
rebuttal [43] 8096 7 8098 1
2 8099 9 21, 8100 9 11
8101 6 81026 810416 18
811024 811121 814918
815024 81521 2 815522
815724 815823 816321
8164 11 819723, 82052 24
82658 16 17 23 826612,
18 82671
8268 3 8270 22 8271 15
8275 2 8276 6 7 8277 13
8281 21 25 82877
rebutted [1] 8100 3
rebuttIng [2]8102 1 811015
recall [18] 809913 8100 5
8Il622 81177 814222
8143 2 3 81532 815613
818115 81837 820711
8246 19 8263 4 8267 17
8268 17 8271 25 8276 25
recaIlmg [1] 8141 4
recalls [1]8158 7
receIVe [4] 8142 8 10
8231 21 82604
received [4] 8152 24
8244 23 8246 5 8263 7
recently [7] 811520 811921
815321 81802 3 81821
82155
Recess [3) 814723 82124
82904
recess (3) 814721 82123
82903
recession [1) 821712
recitatIOn [1]8271 23
recitations [1] 8279 7
recognize [3] 8124 4
823617 19
recollection [1] 8185 7
recommendation [1] 80978
Record [1) 8125 14
record [36) 8096 10 8112 13
8Il825 81262 8 9 19 20
22 24 812717 81285 16
17 812923 813012
813921 8166 3 14 816810
81745 818213 81949
8204 15 16 8205 16

reality to responsfblhty

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
821221 821925 82434 relIeved [1] 8239 7
827019 8271 23 8272 2 rely [6] 813413 18 19
827425 82876 8289 11 15 817524 8201 8 8275 10
recorded [1] 81082 remam [3] 8112 10 811822
records [6] 81263 81274 821212
813424 25 81351 816911 Remammg [1]8132 16
recovermg [1] 82164 remammg [1] 8132 20
recovery [1] 82833 remark [2] 8201 20 8262 19
recreatIOnal [2] 822024 25 remedy [2] 8162 18 21
red [1] 81037 Remember [1] 809710
REDIRECf [3] 8118 6 remember [19] 809711
81924 825813 8104 14 813624 8143-6 7
redirect [3] 81478 819520 815223 81572 5 7
826115 815910 8163 7 819822 23
redo [3] 8173 8 817817 19 820225 820523 8211 9
reducing [1] 8228 14 82422 824723 8251 12
refer [2] 8264 24 8265 1 remmd [4] 8103 12 817620
reference [5] 8108 15 822919 82789
81353 82188 826617 Remmded [1]8240 11
referred [1] 813021 remote [8] 811923 81971
refernng [2] 82651 2 10 81984, 820321 820819
refers [3] 8230 21 8269 14 8241 12 14
21 removals [1] 8282 24
reflect [5] 8099 5 81357 10 remove [1] 8283 15
8232 13 82876 render [1] 8155 25
reflected [1] 8184 6 rendered [2] 818323
refresh [1]8185 7 823312
refusals [1] 8104 17 rent [8] 8232 8 82346 7 10
refused [2] 819412 17 825817 8260 3 8261 8
regard [12]8102 10 814111 rental [22] 8219 18 82208
8172 10 82231 2 82423 11 823317 8234"9 824711
8246 25 825018 82637 17 22 824812 14 82492 3
8275 7 82501 3 19 24 8258 16
regarded [1] 8240 23 82604 18 19 21 8261 5
regardmg [7] 8101 11 rentals [2] 8233 8 11
8144 16 8200 12 8241 20 rented [2]823416 18
8244 20 826915 82878 reopen [1] 8100 5
regards [1] 8133 2 reopenmg [1] 8100 3
region [2] 8100 18 812412 repeat [2] 8100 13 8224 8
regional [4] 8112 25 repeated [1]81053
817416 81848 823110 repeatedly [6] 8101 22
regular [3] 81271 81308 9 810214 81161 811722
regularly [1]8183 2 812619 24
regulation [1] 82284 repetItIon [1] 8204 23
regulatory [1] 82163 rephrase [1]8260 11
rehabilrtatlon [1] 8275 6 reply [1] 828624
reject [1]818617 report [52]8095 7 8110 8
rejected [3] 8177 19 816914 8173 14 8177 4 5
8181 23 819819 817821 81807 15 81882
relate [4] 8146 19 822220 9 8190 7 8191 7 11
8223 16 8241 16 819712 15 81982 3 13 23
related [5]8106 10 816713 8199 3 6 8200 8 82056 22
8192 24 8215-6 821720 820610 82159 82202 4 7
reLtes [2]8121 9 815310 9 12 18 82246 8231 2
relatmg [1] 815913 82423 7
relations [1]8213 15 9 13 15 20 21 23 8244 14
relationship [2] 8219 14 8245 3 5 8247 15 16
8238 23 8255 9 8288 11 8289 I 8
relationships [1]8275 7 reports [2] 8108 14 8199 24
relative [2]8238 19 8257-1.0 represent [4] 81173
RelatIVely [1]818623 814125 816023 81988
relatively [3] 8121 20 82428 representation [1] 8148 15
8284 20 representative (1)8181 11
relevance [3] 8102 15 representatives [3] 8181 13
811611 8141 14 17 821520
relevant [9]81278 816021 represented [3] 8177 21
81938 8203 7 8204 11 13 8191 3 8271 2
82362 8241 18 827813 representmg [3]8160 15
reliability (1] 8136 2 817614 82857
relied [3]8205 10 8289 20 represents [1] 809821
23 request [7] 8102 14 81032

8106 10 814822 815012
81542 816725
requested [2] 8150 8
829410
requestmg [3] 8102 17 18
814912
requests [12] 8101 22
810211 20,21 8104 16
81053 4 10 12 81492
81506 14
require [4] 8192 19 821525
822411 13
required [3] 8121"9 8130 12
81934
requirement [2] 8148 13
81787
requirements [2] 821412
82371
requires [4] 815712
8204 12 8208 18 8228 3
requlrmg [1] 8171 19
research [29] 8144 21
8200 11 8202 19 21 8203 1
5 8 8206 11 820722
82086 19 8209 4 15 21 22
23 821522 25 823016
8239 24 8244 20 8245 25
82463 9 22 824812
82593 5,7
research-based [1] 8203 23
researched [2] 8138-6
821822
reservation [3] 8116 21
821722 82181
reside [2] 8119 14 15
resided [4] 8119 16 22 25
814520
resolve [2] 8165 25 8275 11
resolved [3] 81492 8196 12
827111 --
resource [3] 8122 25
8123 14 8230 22
Resources [5] 816725
8177 12 17 8179"9 8181 4
resources [23] 809723
8099-6 8101 23 810218
8144 10 8148 17 22 24
8149 8 9 11 23 815017,
81704 8 817822 81791 2
15 818912 8223 2 822420
82313
respect [23] 809515 17
80973 4 8100 13 22
8109 22 814619 815811
8163 8 8172 1 2 8175"9
8192 19 819414 8200 5
8202 10 820319 821722
822715 824220 8278 10
82891
respectfully [1] 8190 11
respects [1] 81363
respond [5] 8098 5 8102 10
81036 814921 815523
responded [2) 8149 19
815722
respondmg [3]814915 18
81504
response [6] 8148 21
818022 82678 8279 17
828710 11
respomfbility [1] 8125 10
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STATE TRIAL TRANSCRIPT 9-00-94 VOLUME 51
8221 8 8222 -6 8234 25
823713 824220 82452
825010 17 825815
select [1] 811718
selected [3] 809722 8118 2
8
selecting [1] 811712
selection [6] 80974 8114 8
10 81177 11 16
Selections [1] 8132 17
selections [10] 81145 11
12 14 24 25 81152 81163
813216 20
sell [24] 819412 17 819512
8223 5 8229-9 82382 9 10
8245 22 8252 23 8253 6 12
16 18 20 21 23 25 82542
4 789 15
seller [12] 8168 23 819219
81934 819412 16 819512
8236 13 21 22 8253 9
825416
sellers [9] 8168 7 10 13 24
82236 8225 9,11 12 82385
sellwg [3] 81935 819413
17
semantics [1] 81574
send {2] 8196 1 8261 18
sendmg [1] 8264 10
senIOr [1] 821711
sense [1] 8156 11
senses [1] 8277 25
sentence [1] 8193 11
separate [1] 8106 7
September [7] 814911,
815017, 8177-6, 8179 20
81802 828810
senous [1] 8184 15
served [6] 8113 20 81141
8214 11~286 14 16, 8287 7
Service [5] 8171-6 7, 81823
825514
servICe [1] 8171 5
Services [1] 821421
services [16] 8140-9 14
8224 22 8231 13, 24
823212,13 823311,24,
82344 5 9,11 82511,
8261-9 10
sessIOn [2] 814725, 8212 7
sets [1] 8251 25
setting {3] 8232 20 82385,
82522
settlement {I] 8135 13
seven [2] 8095 14 816710
Seward [2] 8113 8 8140 14
shape {I] 8159-9
shared [2] 8143 20 8152 5
Shareholders [1] 8142 12
shareholders 15] 8097 24
81158 811713 8140 23
814112
shed {I] 8151 22
sheet [1] 81891
shipping {3] 8140-9 14
ships [1] 8185 24
shoot [1] 8144 1
shopping {3] 8256 8 22 23
Ihorthand {I] 829410
shot [2] 811015,827113
Show {I] 8112 4

82822 8285 19 8286 12 8279 8
8287 4 8288 5 scale [1] 8151 11
rights [5] 817414 81762 scarce [2]8225 19 822610
8180 24 8181 18 8186 5 scarCity [3] 8225 7 8226 10
ring [1] 8242 24 8229 24
nse [6] 80953 814720 24 SCAT [1] 826722
82122 6, 82902 SCAT'd [1] 826719
road [8] 810B 3 8272 11 12 scenery [I] 823118
827312 22 82763 13 17 scenic [1] 8230 21
roads [6]810811,15 22 schedule [5]8163 21 8240 3
82n382UI82~9 82~8828212

Robbrns [2] 823023 82365 scheduled [3] 8099 14
Robrnson [10]817911 816116 82628
81804 17 81905 24 scholarly [1] 8209 1
81915 12 828810 16 20 School [5] 8113 10 821422
rocks [1] 8121 14 82151, 825722 82584
RoddeWIg [15] 8155 8 school [14] 8113 8 812010
815916 81972 819824 8213 8 23 8214 3 82154
819925 82189 12 13 20 11 17 825717 18 21 24
82353 20 24 8240 25 825810
8243 7 9 science [3] 8099 14 8100 5
role [3] 811423 81151 81675
817324 scientist [1] 8284 1
room [2] 8183 6 82192 scope [16]8095 18 813619
roomful [1] 8243 7 8164 13 817015 81928
roughly [1] 8188 1 819421 819620 819813
round [1] 8243 17 8200 24 820619 820725
route [1]82375 820916 821114 822016
routinely [1] 8228 4 82573 8264-9
RPR [1] 829421 screen [1] 8234 25
rubber [1] 815010 scnpt [1]8189 1
Rule [1] 828615 Seal [39] 8152 24 25 81531
rule [10] 81267 81307, 10 3 7 81543 18 81551 9, 14
81322 81611 81831 15 20 815618 22, 81594
8211 21 827816 827918 21 816414 816722 816811
ruled {2]8275 21 827918 817620 8177 8 817814
rules [4]823221 823620 818111 8184 4 81865 22
22 82764 818713 81881 14,818915
rulmg [7]8139 20 22 23 81902 8 819113 819214
81834 81994 82689 819517
828917 81973 8231 2 8288 11
rulmgs [1]82803 seal [18] 8100 1 81221,4

812321 22 814221 25
81435 10 12 17 19,24
8144 1 4 14 81454 8146 8
seals [15] 8099 15 8101 1,
81229 8123 11 814220
8144 21 8145 7 8146 5 9
12 16 21 24, 81472
search [1] 8169 11
seated [6] 8112 13 811825
8148 1 8166 13 82128 20
second [5] 820716 821819,
8219 3 8228 10 8233 22
seconds [1] 8161 21
sedunent {4] 828419,21,25
82851
sedunents [2]8283 18
828410
seek [1] 8129 20
seekIng [1]811718
seeped [I] 8283 17
sees [1]825815
Selanoff [1] 8145 3
Selby [1] 8103 14
SELDIN {3] 8213 3 823711
825813
Seldm (22]8095 16 22
815314 819616 81975
819918 8201 8 10,8212 10
16 22 82135 821718,

~kl-t-n [1] 8212 22
sale [10] 8ID725 8ID82
8217 11 821918 82208 10
8230 3 82575 8270 11 13
sales [29] 81077 9 13 21
23 25,81083 8 12 22
8109 16 22 81106 9
8111 9 13 816917 24
817022 24 817110 8179 5
827014 17 8272 2 18
827516 8277 7 9
salesman [1]821710
sample (2] 8284 23 8285 4
sampled [1] 8284 13
samples [4] 82235 8284 17
24 82854 -
samplmg [2] 82175 8284 11
Sandy [I] 8285 7
sat [2] 8247 7
satisfied [2] 8110 12 8242 15
Saturday [1] 81635
Sawmill (1]8121 18
sawmill [I] 8121 19
saymg [10]8100 1 8104 11
14 8160 21 22 81852
81964 822819 8244 18

responsible [1] 8125 7
rest [5] 8188 5 8264 12
8273 6 8281 25
restricted [1] 8231 2
result [9] 8122 11 815815
16 819112 8201 14 8219 7
822813 8241 6 7
results [1] 819110
resume [1] 8140 19
resumes [2]814724 8212 6
retail [5] 8231 9 82329
825618 19 20
retained [6] 815321 8161 5
816711 17 82185 824210
retention [1] 8201 14
retired [2] 8158 8 8214 7
retirement [1] 8214 13
return [2] 8152 4 8215 8
returned [1] 811922
revealed [1]8163 12
revenues [1] 8142 9
review [29] 809820 816921
8171 22 8172 16 8177 11
16 817914 8181 2 5
81867 15,17 81905
81976 9 \8201 25 820310
1I 8207 23 8208 22
8209 14 15 8211 11
824212 824719 23
825013 828811
reviewed [13]817118
81823 8201 7 820223
820313 16 8209 6 15
821823 822715 823015
8243 9 8244 13
reviewers [1] 8177 21
revlewmg [3]8169 22
8179 17 82039
reVISed [3] 8178 21 8180 5 7
rewrite [I] 8173 4
Rice [1]81602
RJchard [I] 821820
nchness [1] 8230 22
nd [2] 8258 22 25
RJght [6] 8104 19 8165 18
8184 18 822710 825222
827019
nght [94]81074 811010
811119 25 81126 10 25
81132 23 81142 811616
81178 811823 811918
8121 8 22 8124 6 15
812824 81291 14 813320
813413 18 8141 9 8144 5, >

11 15 814521 814718
815912 14 8164 15
17 25 81665 8 10 81706
8172 18 81733 817420
8180 19 8182 19 8184 15
17 8185 8 II 12 21
8187 22 8190 3 14 8194 19
81955 81963 82028
8205 14 8210 18 22
8212 18 8213 7 8217 17 23
821920 8221 14 8223 9
8231 13 8232 19
8233 4 8234 25 8235 17
8236 16 82384 824520
8248 7 8257 8 8261 7 22
82699 13 82704 10 18
8272 6 82802 8281 19

From respoDSlble to Show



show [27J 8105-9, 810722
8108 7 81243 812810 11
23 814925 8151-9 24
815411 815511 8173 14
8179 22 8188-9 13 8191 7,
8199 17 18 8200 16
8204 23 8218 14 8234 24
8260 7 8277 5 8280 24
828417
Showing [1] 8124 2
ShOWIng [3] 812719
813919 82194
shows [8] 8104 2 8105 7
810810 11 8151 8 9
8191 10 8210 1
Shuyak [6] 8101-9 11 25
81025 8104 4 8282-9
sIgnal [1] 8205 21
signed [1] 8184 8
signIficant [1] 818623
signIficantly [2] 8192 17
827018
single [2] 8118 2 8185 10
Sir [10] 8112-9 13 811821,
25 813019 813418
816610 14 821211 21
sir [46] 81174, 12, 15, 20,
81181 14 18 813317
814219 81452 8147-9
819522 8213 17 8214 4 6
9 24 8215 14 821616
821824 821910 16
822217 822613 822717,
8231 15 82335,82355 8
8240 9 14 8241 22 8243 21
24 8244 1 8245 9 10
8246 2 8247 4 8250 12
8254 11 8255 7 8257 19 25
8259 25 8261 17
SIt [2181822 81963
SIts [1 J 8209 11
slttmg [1] 824622
sItuatIOn [8] 8098 21
813510 815518 81563
8171 25 8206 19 8261 3
8264 3
sItuatIOns [1] 8252 18
SIX [3] 8095 14 82343
826015
SIZe [1] 822011
sIZe [4] 8219 15 822017 22
825915
skeptical [1] 8165 7
slack [1]8272 20
slated [I] 8099 16
Sleepy [2] 8121 18 20
shghtly [1] 815921
SmIth [11]824818 21
8249 1 825011 12 14 21
8251 1 825815 8260 2
Society [1] 8240 17
sold [6]815715 82348
825613 82709 10
Solely [1] 8201 2
solicitor [1] 8163 15
solid [1]8266 11
solve [1] 8151 6
somebody [17] 8103 9 17
811013 16 81333 4
8135 23 8155 25 8158 6
816023 82253 5 82477 8

show to subjects

SfATE TRIAL TRANSCRIPI' 9-06-94 VOLUME 51
824918 827813 814310 81475 814820
somehow [4] 80978 81559 816713 8246 4 14
812719 8151 12 8161 21 82635 13,22 82678
someQne [3] 8100 24 826917 827015 8272 14
814319 81587 8275 16 82762 11 14 19
somewhat [2] 8172 14 20 8277 2 11 14 18 22
82053 827821 82798 8282 17
sophomore [1] 8217 11 splash [2] 828410 22
sorry [11] 81766 81809 spoke (2] 826521 826911
818611 818821 820717 spoken [4] 810522 8179 12
8222 7 823723 825018 819813 8255-9
8255 20 825720 8270-9 Sponsored [2] 8284 3 4
Sort [1] 8234 6 sponsonng [2]8215 21
sort [5] 8169 5 19 8234 6 8285 9
82714 8272 17 spot [2] 8106 13 16
sorts [4] 81364 6 8241 15 square [1] 825711
8274 6 staff [3] 8115 18 8203 5
Sound [14] 8098 21 8109 19 8209 4
811920 24 8121 6 812210 stage [1] 8098 15
813713 8144 22 814617 stand [11]809910 8109-9
25 81473 82529 15 17 814020 815613 8166 8 10
sound [3] 8143 23 823824 818623 8212 14 16 82687
827125 23
soundness [3] 8246 7 9 standard [2]8171 II
824716 826321
Sounds [1] 818613 standards [9] 8171 II 19
sounds [4] 8098 3 8099 21 818922 822716 19 82282
81882 82882 19 82377 8
source [4] 81348 818713 standmg [3] 811210
82738 16 811822 821212
Southcentral [1] 8252-9 standpomt [1] 8200 20
Southwest [2] 8122 10 stands [5] 814720 8191 14
81472 81953 8212 2 8290 2
southwestern [1] 8146 17 Stanford [1]821620
space [1] 8259 10 start [7] 8109 12 8141 5
speak [5] 814716 81484 820723 8217-6 8232 17
815921 8206 4 826522 8277 13 8279 24
SPEAKER [1]8260 17 started [10]8095 17 809623
Speaker [1] 8284 6 8104 15 8125 22 814220
speakIng [1]813219 81943 8214 16 821710
speaks [1]8182 6 8277 24 828220
speclBlJZatIon [1]81875 starts [1] 8283 18
specIally [1]82121 State [4]81019 8177 12 17
SpeCies {4] 8099 17 81232 8181 4
3 828223 state [41] 8112 14 19 24
specIfic [6] 8143 7 8243 19 811419 81191 812015
8244 21 82458 8265 15 22 8166 14 81681 9 816921
SpectficaUy [2] 810719 81714,23 8172 25 8177 16
813219 818113 16 818612 14
specIficaUy [9]811613 8190 14 18 25 81912
8134 20 8135 25 8143 2 8202 20 8203 16 8208 2 4
8177 13 8199 13 8204 5 8212 21 82153 23 82162
824116 825215 13 82264 823510
spe-~Ifics [3] 81553 824713 8239 11 20 8263 12 21
15 8270 19 828825
specIfied [1]814910 stated [3]811613 812318
specIfy [3]8222 21 822315 819715
822416 statement [11]8104 9
spectrum [1] 8239 16 81265 812716 812815
speculate [1]82565 816314 819313 820618
spell [3] 8112 16 81193 82215 8264 10 828022
816616 statements [5] 80972
spend [2]814915 826813 812811 81759 818321
spent [5]8120 10 814914 81853
818315 8209 21 82596 States [2] 811721 8181 1
SpUl [2]8177 1 8191 23 states [4]8114 18 8209 3
spill {47] 8097 5 7 8098 25 8235 15 8240 8
81019 8109 2 8113 23 statIoned [1]814820
81165 812013 14 17 statIstics [3]8144 17
8121 1 81224 8 12 15 20 814621 24
812614 812910 13 status [2]8135 8 826913

statutory [1] 826616
steel [1] 8201 21
steer [1] 8271 6
step [8] 8118 14 18 8147 9
814811 819522 820414
8261 17 8275 11
step-WISe [1] 8169 19
stIpulate [1] 8201 19
stIpulated [1] 8095-9
stIpulation [2] 8262 17 18
stIpulatIOns [1] 8264 1
srOLL [51] 8101 18 81023
13 8103 19 24 8104 2 9 19
22 8105 1 8 17 23 81085
10 21 25 8109-6 8124 7
812813 8131 19 814711
814922 81502 4 81513
16 81634 81661 82629,
14 828012 21 23 8281 8
1214
16 82825 8285 17 8286 18
22 24 8287 1 5 9 18 25
8288 5 8289 19 23
Stoll [10] 8103 8 10 810521
8106 8 81484 816225
82475 828013 828121,
828620
stop [1] 8105 4
stored [1] 8285 2
story [2] 8159 1 8240 11
straight [1] 8243 2
straightforward [1] 8262 20
strategic [1] 8270 23
Strategy [1] 8216 19
strategy [1]825524
stratIfications [1] 8173 9
stratIfy [1] 8173 6
strenuously [1] 8205 24
stricken [1] 8154 7
strictly [l]819lfL
strIke [3]8164 5 82056
827424
strikes [2] 8271 19 827425
strIkmg [1] 81694
strtp [3] 8231 10 825622 23
strong [2] 822519 20
structure [3] 8252 20
8255 22 8259 22
student [4]821713 823912
825912 16
students [2] 8239 3 8255 22
studied [2] 82168 821822
Studies [2] 8214 23 8215 1
studies [3] 821420 821524
822922
study [4] 8215 7 8219 7
82213 82325
studying [1] 82178
stuff [5] 8108 16 8149 12
82036 82439
subcategOries [2] 8231 10
12
subdivision [2] 8269 23
827014
subject [16]8096 11 80984
8099 22 815618 81694
8199 8 8221 18 822922
8246 4 8262 18 8263 17
8265 18 8268 13 8269 22
827021 8271 14
subjects [I] 8198 8

-



Bas", Systems o\ppIlCI1IO<lI STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51 Coa:adaa:>c by lalk-5cc(71)

submJtted [11] 8172 12 15 surprased [2] 8152 14 tape [10] 82802 4 6, 9 11 826718
16 8177 11 81811 3 5 14 817214 12 14 24 82825, 13 testunony [93] 8095 18
824215 23 8285 21 surpnswg [2] 8283 10 13 tapes [1] 8286 3 8096-9 15,18 80973,6 12
subpoena [1] 8163 16 surpnswgly [1] 82882 target [1] 8160 25 20 809818 809910
subsequent [4] 810823 surrebuttal [6] 8098 5 tasl.. [2] 8179 17 19 8100 10 81024 20 81034

\
812216 826417 18 826525 82881,2 828912 tasks [1] 8104 16 21 8106 16 810725 8108 3
subsequently [2] 8130 3 16 Tatltlel.. [4] 8119 25 812011 8109 3 16 8111 7 10 16
82653 surroundwg [2] 820114 813725 8140 16 81124 81261 812810
subset [3] 8251 21 22 24 824911 taught [1] 8239 25 81302 81348 8141 3 6
subSidiary [1] 8214 20 survey [2] 8144 9 14 tax [1] 8142 16 815024 81511 81532
SubSIStence [4] 8114 25 surveys [2] 8144 12 13 teach [1] 8255 23 8154 5 25 81557 9, 13,
814117 82243 5 SUrviVal [1] 8141 19 teaches [1] 8214 12 81565 8157 16 8158 19,23
subsIStence [39] 809722 Sustawed [3] 8172 21 ~ teachwg [2] 8214 15 8255 24 8160 21, 22 8163 19
80991 9 8100 13 16 17 20 8191 20 81922 Teal [3]8263 10 826716 18 8164 13 8165 10 8171 13
81014 8114 23 81151 8 sustamed [6] 8172 21 team [5] 811524 25 8209 6 819620 8197 2 23 8198 1,
81183 9 10 812021 8191 20 81922 819310 18 826722 12 81996 17 8200 1
812110 812524 812819 828913 technique [1] 821017 8204 8, 16 23 8205 7, 25
24 8140 3 5 6 8 13 16 22 swap [1] 8225 6 techniques [1] 8190 7 8211 6 8 9 17 8221 16
25 8141 11 22 8142 9 11 Sworn [4] 8112 12 811824 technology [2] 8235 1 8241 7 824724 8250 14
8144 7 9 822318 82242 816612, 8212 19 82483 8251 10 8255 6,
16 17 18 system [1] 8203 14 telephone [3]817912 825923, 8260 6 13,8263 4
25 systematically [2] 81264,20 828619 24 8267 15 16,8268 8, 17, 18
subsIStence-related [1] telephonIC [6] 8286 8 9 8269 7 8271 15 8273 15
81013 -T- 82878 22 8289 22 23 8274 21 8276 6 12 8277 5
substance [2] 8271 6 table [13] 8109 20 81108,

televISIOn [1] 8179 23 6 24, 8278 2 8287 8 22
828910 81379 8138 3 8139 17

tel1wg [3] 813821 825214 82883
substant1al [6] 8121 25 8191 10 819717 820320 17 tests [2] 8281 3,828216
81223 81362 819810 8204 5 821019 823612

tells [4] 8162 25, 822911, text [3] 813025 821620
8279 7 8272 3

82393 8266 3 82894
substantJally [1] 822825 tactlcal [1] 8111 20

ten [11] 809713 8106 16, ~ks[I]821615

substantJate [1] 8173 16 take-away [2] 819824, 81631 822713 8259 7 textual [2]81304 6
substltutable [1] 8223 4 82009

8263 24, 25 8270 8, 10 Thank [17] 809714 809912
substrate [1] 8282 22 takers [1] 82275

8273 14 8281 23 811124 811220 81185,13
Subsurface [1] 8132 16 takes [5] 8144 2 817525

ten-year [1]8107-9 16 8119 8 8147-9 815319,
subsurface [11]81748 14 8210 10 82229 8223 1

tend [2] 8225 15 16 81592, 8166 20, 819522,
21 81754 7 9 81762 talk [66] 8095 17 8096 22 tendency [1] 8100 15 8213 2 8223 22, 8258 12,
818024 818110 18 81865 809916 8100 16 24 81026

tender [1] 821718 8268 24
subtract [1] 81895 81039 17 810514 15

tenth [1] 812011 thank [6] 8101 5 8109 5
succeeded [1] 8205 17 8106 5 81074 13 14

term [6] 8170 7 12 17, 81661 825110 8285 16 19
successful [2]8145 18 19 811014 8111 9 13 8121 24 822318 823015,23 ~] 819210 828918
succmctly [1]8186 14 8139 6 8142 19 8145 1

terms [6] 8164 13 819314 25 8290 1
SUCHANEK [1] 8282 19 8146 12 81494 8153 7

822213 82234 82349 then-program [1] 8213 25
Suchanek [4] 8280 12 815425 81554 815618 827425 theoretical [13J 8201 24
8281 1 8282 13 8284 1 81578 18 8160 19 8161 3

ternole [1] 8196 7 8220 4 8221 24 8232 20
sutTer [1) 8272 25 6 10 12 18 23 816223

ternbly (1)82749 823919, 8246 7 9 824716
suffiCient [3] 8130 14 81834 8164 9 8183 18 8200 19

test (3) 8184 1 8202 4 7 8250 3 8252 20 8255 18
824216 8208 13 8210 17 821920

testlfted [31)810114 18 8260 20 8261 5
suggest (2)822820 827816

8222 12 8223 15 18 19 24
81021 2 81033 8106 21 theoretically [1] 8221 20

suggestlon [1) 8110 6 8226 9 8228 16 8235 14 23 810910 21 8111 17 theoretician (2) 8248 24
sum (2) 8190 22 8201 7 8255 13 15 825821 24

8125 25 814521 815420 825115
Sumlchrast (1)82172

8264 11 8272 5 7 8276 9
24,815614 8160 3 81637 theories (2) 8235 21, 23

summarIZe [1] 8188 10 8278 24 8285 20 8288 4 8179 7 818217 81956 theory [12) 812623, 815824
sununary [1] 8135 16 talked (21) 810523 8109 16 819820 25,82014 82055, 815917 8160-6 819713 14
summer [1) 8168 3 8110 14 814220 814825

824722 8249 25 8260 18 8235 24 8237 17 8238 23
supervISion [1) 813015 815222 815418 819423

8263 9 82703 8271 5 24 8243 17 8276 15
supplement [1) 82744 81974 8231 8 82324

8277 7 8288 17 thereafter (2) 8144 5, 8148 23
support [5]8190 1 821419 824317 8246 7, 825618

testIfy (45] 8096 20 8098 7 thereor [1) 817810
82593 5 7 8261 11 8266 20 8268 18

19 809914 810121 they'd [4] 8106 23, 814914
supported [1] 8246 19

82739 19 20 827412
810211 81075 6 810819 816214 828418

supports (2) 8228 18 talJ..mg [24] 8128 14 81296
8131 17 813923 81522 they'll [1] 8254 23

827825 815916 8164 16 17 18 19
815520 8158 10 11 81599 They're (6)8131 9 816522

suppose [3] 8104 16 81056 21 22 23,81865 819022
11 816212 18 8164 2 818020 823615 827115

81783 816716 8171 16 81854 828514
supposed [2] 82075 819414 82181 823018 819912 8200 10 8206 2 8 they're [21] 81011 3

823515 823716 82525 14
8271 15 8260 2 82673 8271 6

8208 8 8210 6 8263 2 811012 81114 813515
Supposmg [1) 8233 13 8276 3 8277 13

3, 5 9 15 20 8267 23 814412 81493 815121 24
surely [1] 8273 13 talks (4)8124 16 81656

8268 4 15 8273 8 8274 8 8208-6 8223 5 822624
surface [4] 817415 817511 8235 25 8236 2

16 8275 3 8277 10 8278 19 8229 1 8232 23 8234 8
82849 25 tandem [1) 8153 16

8279 19 82384 82568 15 826222
surgeon [1]8240 3 tap [1]809512

test1fywg [6] 8095 16 80972 828322 23
surprISe (2) 8109 25 8160 7 80997 8163 17 820724 They've [3) 8160 18 81624

From submitted to they're
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US [2]81716
UCLA [2] 8239 12 8251 24
Vb-buh [1]813711
ultimate [3] 8272 8 8276 4 5
unable {4J 8102 21 813623
815013 827325

828323
they've [5] 8104 10 8151 16,
82376 8277 15 828314
thIcket [1] 81945
Thm [1] 822616
thm [2]8226 19 82277
thmkers [1]8215 10
thtrd l2] 8220 2 8286 8
thousand [1] 81475
thousands [1] 8283 16
threat [1] 8173 25
three [15] 8095 13 23
80964 8101 7 81121
812010 8207-9 82587
826323 826719 82832
828713,14
thrust [5] 8102 19 810320
8104-6,7 8
tide [1] 82835
tie [3] 8112 10 8166-9
821212
till [1] 8280 18
Timber (2] 816811 8187 10
timber [32] 8155 15, 16
8178 25 8186 24 8187 8 14
24 81885 7 17 25,8189 4
6 12 16 8190 10 15,8191-6,
8 13 819216 81935 21,
8194 11 23 24 25 81953
13
tImely [2] 8162 15 82744
tImes [4] 811415 8179 12,
81862 82627
tiny [1] 814523
title [4] 8116 8 8214 7
828325 8285-6
titled [2]8121-6 821818
Tom [1] 8284 1
tomorrow [6] 816222
8280 4 18 8282 1 8285 22
82862
ton [I] 8209 3
tonight [1] 8255 3
Tonk! [19] 81543 8155 1
81595 8164 14 817620
817815 818916 8190 2 9
8191 13 8192 7 14 19
81936 21 819512,18
828812
tool [1]8129 17
topic [3] 8149 4 7 8201 9
topics [2] 8217 20 8220 1
total [~]8164 9 8189-6
8233 11 15 8259 7
totally [2] 8108 17 822019
tough [5] 8106 13 15
811022 81945 823223
tourism [4] 8140 4, 7 10 14
town [10] 81205 81454 6
23 822618 825016
8256 12 82574 7 9
towns [1] 812420
track [1] 8172 13
tracts [2] 8203 15
traditionally [1] 8123 10
trained [1] 8251 21
Tran5-Alaska [1] 8271 3
traMact [1]8229-9
transacted [1] 8232 18
transaction [33] 81532 4
10 81543 11 18 19 81551

they've to videotape

STATE TRIAL TRANSCRIPT 9-06-94 VOLUME 51
9 14 20 815619 22 unacceptable l2]8172 17 18
815821 81595 6 81688 unavailable [1] 8184 14
22 817418 817616 21 25 underlymg [2]8250 4
81845 819221 819315 826021
819514 19 82256 823820 understand [26] 81118
82521 3 825716 828812 81266 813318 23 813618
transactIOnal [1] 8203 3 815320 81566 8164 12
transactions [61] 8153 11 81934 819410 819723,24
817025, 8171 3 20 81737 81988 82022 8204 5
13 15 18 817513 81762 8206 3 12 822613 82282
817813 8179 5 81807 823225 824112 82468
818425 818610 81971 3 825422 8264 21 827812
16 81984 5, 8199 14 8279 5
8200 17 18 8202 5 19 23 understandmg [9] 8124 25
24 82031 2 9 16 23 814815 817419 8190 4
82041 12,13,24 8206 8 81941 820312 14 826320
9 14 8209 10 IS 8210 1 11 8277 8
22 25 8211 3 4 822S 13 understands [2] 815713
82262 8227 23 8228 12 816721
8229 10 8232 12 IS 82367 understate [1] 8204 11
82S2 11, 8269 16 8278 6 understates [3] 8200 24
8289 3 8202 12 8203 21
transcnpt [10]8112 2 Understood [2] 8245 13
81597 81977 8201 7 82524
824724 82495 11 82691 understood [6] 8168-9
8294 9, 12 8174 13 8204 22 8245 13
transcriptIon [1]8294 10 825020 82654
transmrtted [1] 8130 7 undertake [1] 81976
travel [1] 8122 16 undertaken l2] 8199 18
treat l2] 8201 23 823724 824119
trial [11] 8121 5 8151 25 underwent [I] 8214 1
8153 1, 8159 7, 8162 1 11 undISturbed [2] 823025
818216 8201 6 8213 5 828420
8265 10 82686 unfatr [1] 812712
troubles [1] 8275 10 unique [3] 8096 7 8171 24
troublesome [1]8274 18 8172 1
True [2] 8163 10 8277 25 unrt [3] 8177 8 81908 9
true l26] 8105 6 8117 11 15 Umted l2] 8117 21 8181 1
20 81181 812714 812814 umts [1] 82349
813416 8143-9 81452 UmversrtY [13] 8113 9 11
815923 81868819314 81676 7,821311 12 19
82107 8211 10 82239 821415 8217 14 823925
8234 20 8252 22 8277 25 8251 22 82845
82784 827910 13 828019 umverslty [4]821412 18
8281 7 8294 9 8240 17 8259 15
trust [1] 8177 22 unlmuted [2] 8101 19 8150 1
Trustees l2] 8177 1 8191 23 unpersuBSlYe [I] 8151 11
trustees [7] 81542 815510 unrealJstlc [1]8222 22
815625 816720 817625 unrelated [1] 824624
8189 23 8191 16 untenable [1] 8100 4
truth [3] 818422 819225 unusual [~] 8148 6 7
828824 820619 823517 827621
Tuesday [1] 8161 25 uplands [2] 819422 8221 12
tur'lng [1] 8278 6 upper l2]8283 5 16
TV l2]8248 5 6 Urban [1] 825722
tymg [1] 8265 14 urban [3]8213 10 822617
type l2] 8198 3 12 8252 19
types [1]82276 usage [1] 8101 14
typical [5] 81457, 14 81465 useful [~] 8196 19 822520
12 18 822817 823214 82577
typically {4] 8123 7 822921 usefulness [IJ 8229 24
823212 82348 uses [5] 8118 9 8141 11

81807 822815 822921
USPAP [3J 8171 10 18
usual [1] 814323
utility [1] 8225 7
utlllze [1] 8224 20
utilIZed [2] 8130 24 8252 1
utter [1] 826524

-v-
Valdez [3] 8177 1 8191 22
827821
valuable [6] 815721
8191 13 819425 81951
8228 8 8236 23
valuatIon [3J 8177 10
8233 19 8246 20
Value [3]821820 21
825118
value [126] 811721 8140 23
8142 10 16 8155 16 21
815625 815710 816913
817311 16 81757 817814
8179 6 81808 81835
8184 25 81852 8186-9 19
818713 23 81884 17 25
8189 3 6 10,12 16 8190 2
8 14 15 81919
14 24 819424 819S 13
8217 15 8219 18 82208 25
8221 10 8222 14 16 24
8223 9 10 12 15 24 25
8224 11 13 25 8225 4
8228 3 14 15 82295 18
8230 1 2 6 8231 14 25,
82322 4 5 13 82337 10
13 15 16 23 8234 9 13 IS
17
19 82372 S 8238 18 20
8243 23 8245 14 8246 12
8250 1 4 19,24 8251 2 7
14 15 17 18 19,20 23
82525 6 14 825325
8256 21 22 8257 13 8260 3
19 22 8261 6 9 10 12
8277 1 4
value-related [1] 821716
valued (6] 8155-t6 8191-6 7
819424 82169 824711
values [6] 815713 8190 10
8228 17 8231 21 82345
82525
valumg [2] 8178 22 8236 3
vanant [1] 8178 10
vanetles [1] 8121 20
variety [10] 8123 19 812617
8214 1 8215 19 8216-6
8230 4 5 8239 12 8242 14
VECO [1] 8205 9
vehicle [1] 8229 12
velvet [1] 8201 21
venture [1] 8168 10
verbal l2] 8193 1 14
version [1] 8157 11
vessel [1] 814821
vessels [3]8150 9 12 13
Victoria [1]8218 18
VIDEO [~] 8248 11 8249 24
826017 82837 828416
video [7] 8121 4 9 812313
17 19 826210
Videotape [7] 8248 10
824923 82508 826016
8282 18 8284 6 8285 18
videotape [19]809813 20
22 8099 4 7 8100 22 23
8101 3 81236 82488 16
8260 2 8261 1 8262 10
8281 20 22 8282 4 6
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vIew [12] 8110 6 8172 24
81757 818322 819713
8202 1 8203 20 8205 3 15
82197 826219
vIewed [1] 8192 15
vlewpomt [1]822113
vIews [3] 824717 8271 14
8277 21
Village [1] 8098 25
village [8]8119 16 25
813912 814320 814520
24 8146 6 13
villages [8]80999 8100 19
812413 20 81258 23
812825 8140 17
vIolated [1] 81266
virtue [1] 8268 8
vIS-a-vIS [1] 8193 4
vISIted [1] 8244 2
VIStas [1] 821516
VOIR [1] 8132 13
voU' [2] 8132 2 5
volatlles [1] 82855
volume [1] 8200 17
voted [1] 811412
vouchmg [1] 812723

-w-
W-a-l-l-a-c~ [1] 8166 17
wade [1] 8201 11
Walt [2] 8224 7 8261 23
waIt [1] 8261 23
waIting [2] 8262 11 14
walk [3] 823118 827310
828318
WALLACE [3]8166 21
817611 81924
Wallace [14] 8152 11 24
8153 14 17 21 81553
8161 4 17 81667 15 23
817613 818722 828810
wanted [16] 81289 813023
8140 19 814219 814716
815811 8160 23 818413
819513 824217 82579
82594 8268 15 826923
8288-9
wants [8]8103 8 81372
81985 82253 823619 24
826524
warn [1] 8201 9
Washmgton [4]8113 10
811413 24 81672
watch [3] 82485 6 9
watched [1] 827525
watchmg [1]8236 8
water [4] 8099 2 8120 24
82369 82835
waterfowl [1] 8123 21
ways [7]8151 20 23 82304
5 82323 823318
We'd [1] 814711

, we'd [2] 812922 8149 14
We'll [3] 8258 19 82809
828522
we'll [3] 8105 17 8153 17
82831
We're [8]8100 23 81121
815724 8164 18 20
819612 819814 82368
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we're [30] 8125 21 81296 81111 22 81128 81251
81399 8152 7 815523 81279 17 22 81283 6 15,
816322 816412 16 18 18 81302 81327 813314
81942 14 8206 19 823018 81366 22 813919 814717
823515 823716 8241 23 8148 17 81495 815212 16
824725 82532 82673 17,18 19
827520 82763 82802 20 815322 81549 21
8281 20 82821 22 828317 8155 19 8156 13 14 17
828410 25 82854 81583 5 815920 24
We've [8] 8151 20 815915 8160 9 17 816124 816212
25 81618 25 82318 25 81632 23 8164 5 11,
8240 6 824317 8165 11 12 15 81667,
we've [14] 8110 14 812216 8185 9 819524 81964 8
81302 8140 17 814915 8197 18 8200 10 21 8201 6
81547 81831 819423 82024 12 16 8204 8 17
8237 1 8255 25 8262 17 8205 2 8206 22
827621 8284 19 24 82085 21 82096 8 16 19
weak [2] 8225 19 20 8210 18 8211 4 8212 9
wealthy [1] 822618 8217 24 8221 13 8265 15
week [13]810518 81205, 82664 6 7 82683 5
816113 15 25 81626 9 8271 18 82744 5 8 17 18
81634 5 8164 3 82158 8277 15 8278 7 10 11 14
8282 2 8283 23 15 8289 12
weel..s [3] 8096 12 8141 6 WItnesses [36] 8095 12 23
8209 21 80982 8099 14 15 16 19
Weuner [8]8214 22 8215 1, 8100 5 810113 810310,
11 825718 20 22 82584 81072 810910 81103 23
10 81121 815314 8160 18 19
welcome [1]8206 17 8161 24 816313 82013
weren't [10] 8103 11 820912 82111 7 8
812116 812222 8123 17 8261 25 8264 14 82658 11
814225 814518 8211 2 25 826612 19 82671
8266 21 8272 6 8280 3 8288 17
West [1] 82578 won [2]821621
whatsoever [3] 8096 19 won't [9]8104 1 81628
81025 818220 81989 8206 25 822713
who'll [I] 8225 6 824312 8260 9 8279 24
wholly [1]8214 20 828916
WIdgets [1] 8223 3 wonderful [1] 8151 24
WIfe [1]8269 14 wooded [1] 818622
WLId [1] 817324 word [8] 80983 8099 22
wllderness [4]818619 20 8100 9 81038 818310
8230 23 8236 5 8221 8 8223 11 8265 24
WlIdW"e [6]8121 6 8171 5 6 words [8]80965 815712
81823 8184 9 825514 817520 822013 23
WLIdW"e (13]809813 20 823314 8251 7 826313
80993 5 8100 22 8121 3 4 Work [1] 8172 12
8 15 19 8123 7 19 work [42]8112 19 81144
WILLIAM [3] 8166 21 16 24 813723 8163 8
817611 81924 8166 25 81671 81986 11
William [16] 809821 21 81995 8201 11 820218
8109 19 811920 24 8121 6 8209 16 23 821111
812210 813713 8144 22 8213 21 821611 821713
814617 25 81473 8166 7 822016 8221 25 8222 15
15 82529 15 17 823518 823916 18 21
willwg (4]8103 22 81805 8240 1 2 10 8241 5 11
8228 7 8238 4 20 8242 3 7 8245 24
wmd [1] 8229 2 8247 1 21 82594 12
wmdow [1]823117 8271 7 8280 13
Wmdy [2]82636 17 worked [14]8106 20
wmg [1]818722 811417 8148 21 815011
WIped [1] 8272 14 815720 815920 816920
WISh [5]8100 21 8200 4 8209 24 823923 8248 21
8246 9 828716 82652 8281 1 2 828215
WIShed [2] 81578 817423 workmg [2] 8128 18 821710
withdraw [1] 8192 11 works [5]8160 2 3 82153
Witness [4]811212 811824 826617 82758
816612 821219 world [10] 8156 17 81579
WItness [112] 8096 16 819016 821521 82167
809716 810321 81072 82177 822213 20 82394
8109 7 81104 5 16 17 24 827817

worth [16] 8188 15 25
8191 8 17 8233 19 23
823811 14 825225 82539
15 825410 16 19
worthwhile (1] 8238 8
wouldn't [7] 8123-9 81459
822417 823815 825714
8264 8 25
wrap [1] 8266 13
Write [1] 8103 1
writing [1] 8253 4
wrItten [9] 8216 15, 18
8218 11 8221 13 19 23 24
8222 19 8249 7
wrong [11]8110 7 81895
8208 9 821010 17 24
8230 13 8245 20 8251 8
8261713
wrote [4]813524 8180 7
8184 7 821714

-y-
Yeah [12] 8106 12 811119
814317 814517 8184 8
82694 8277 19 8279 13
8280 7 8281 7 828610
828723
yeah [3]8180 11 8267-9,
827822
year [17] 8110 8 812215
814321 8144 8 81457 10
11 8146 5 12 18 8160 1
817623 821711 827619
yearly [1] 8144 12
years [32]8098 25 812018
22 23 812215 16 19
8144 4 81452 10 12 21
8146 1 8148 18 815916
81679 10 821316 22
8222 19822713 14
8233 16 20 8235 19 8239 1
8255 21 8259 20 23 8283 2
yesterday [1] 8284 13
York [7] 8113 11 819720
8203 5 18 8209 20 8242 24
8243-6
You'd [2] 814716 825418
you'd [6] 809522 81374
81897 8252-6 825714
826222
you'll [7] 8227 14 8248 4
8257 17 8281 23 24 8282 3
828612
You've {8]815118 8179 25
8190 12 8209 25 8235 4
8253 22 8255 5 8274 20
you've [13]812722 8164 5
816715 8181 22 822615
823015 82357 8244 12
8250 6 8253 1 8260 24
8275 1 8283 11
young [2] 8122-9 8123 22
yourself [2] 8234 11 8239 10

-z-
Zellerbach [1]81679
zero [1]8283 5
zone {4] 8283 5 16 8284 10
22
zones [2)8284 19 8285 1

From view to zone
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(l) IN "!liE SUPERIOR COORT FOR "!liE STATE OF AlASlJI.
12l "!lilRO JlIlICIAl DISTRICT
(41 In re ) Case No JAN 89 2533 C1vtl
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Pages 1 thrW11 75
TRAIlSCRIPT Cf PROCEEDlIGS (Hearing)

TRIAl BY JURY
BEFORE "!liE HlNlAAIlLE BRIAH C Sl()RTELL

Superior Court Judge
APP EAAAIlCES
FOR "!liE PLAINTIFF

N ROOERT STOLL
Stoll Stoll Beme & Loktlng
2D9 South-oest Dak Street
Port Iand Oregon 97204
503/227 1600
SNlJEL J FORTI ER
FortIer & Hlkko
2550 Dena 11 Street SuI te 604
Mchorage Alaska 9950J
9071277 4222

Vol 1-3
(I) PRO C E E DIN G S
(2) (Jury out at 2 42 pm)
(3) THE CLERK Please nse TbJs court now resumes Its session
(4) Please be seated
(S) THE COURT Counsel we re on the record The JUry IS
(6) not present What are we gOing the take up first?
(7) MR STOLL Your Honor can IJust ta.lce a housekeepmg
(8) matter brought to my attention at the end of the day? Exhibit
(9) PXlS29 which was the tape that we played at the eod of the

(10) day I dldn t offer that and I offer that at thiS time
(II) (Exhibit PX1529 offered)
(12) THE COURT It s admitted
(13) (Exhibit PX1529 received)
(14) MR STOLL Your Honor as far as we re concerned
(IS) we d like to take up the Gilftllan surrebuttal but maybe If
(16) you want to do It m order I don t care which order
(17) MR CLOUGH We d enter a request the Robertson matter
(18) be taken up sIDce he s the guy three or four thousand miles
(19) away that we need to take up
(20) THE COURT That s true
(21) MR STOLL That s fmc
(22) MR CLOUGH Yes 111 go
(23) As Your Honor IS aware and I thmlc you ve had a chance to
(24) read the bnefs filed by both parties here we are objecting to
as) Mr Robertson teStifyIDg by telephone and obJectlDg for two

Vol 1 2
(l) FOR "!liE DEFEHlANTS

CHAAlES P DINtJI(J
III H R.Al()ALL OPPEItiEIHER

D/4e1.eny & Hyers
IJI 400 South Hoce Street

Los Mgeles Caltfomla 90071 2899
1'1 213/669 6000
[,1 JIJiH F CLDLGi III

Cleu<;h & Associates
151 4JI N Franklin St 1202

JLI\eau Alaska 99BOI
[71 907/566 5717
151 Reported by

191

1101

1111

JOY S BAAUER RPR
Reqlstered Professional Reporter
HI ctlll)ht SLI\ Court Reporters
2550 0en.I1I Street Suite 1505
Mchorage Alaska 99503
9071258 7100

Vol 1-4
(I) separate reasons First ofall even Ifhe were here ID the
(2) courtroom we don t thIDk It S Improper rebuttal testimony and
(3) second ofall given the fact he s not m the courtroom and be
(4) lestlfylng only by phone for the reasons we set forth In the
(S) memorandum we don t think he qualifies under the test set
(6) forth ID CIVil Rule 99(a)
(7) The two thIDgs I d like to speak to In my argument since
(8) I m assumIDg the Court s had a chance to read the bnefs filed
(9) by both parties IS first of all the general relevance and

(10) rebuttal Issue and second ofall take an OPPOrtuDlty to
(II) diSCUSS the cases Cited by Mr Stoll as In favor of thiS
(12) liberal Alaska policy for takmg telephOniC testimony
(13) On the first Issue based on the representation made by Mr
(14) Stoll to us over there In the comer on Fnday afternoon
(IS) apparently Mr Robertson IS bemg called 10 teStify about IS
(16) thiS IS another attempt 10 Impeach Mr Hamson on an Issue of
(17) somethIDg 10 use the plaintiffs term show beaches
(II) As I underslood Mr Stoll s representation to us
(19) Mr Robertson will say Exxon had some policy of maintaining a
(20) show beach that It look people out to see whether It was medIa
(2J) or dlgoatanes or whomever I m nOI exactly sure ThaI IS the
(22) only representation we ve been supplied as to whal
(23) Mr Robertson will actually testify 10 If there s anythmg
(24) beyond that maybe thiS Will be the good time to hear It
(2S) THE COURT It s the kicker thaI worned me that s -

MIDNIGHT SUN COURT REPORTERS 907258-7100 Page 1 to Page 4
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Vol 1 5
(I) and that IS on page 2 - m an effort to conceal the real
(2) stams of the shorelme olhng and cleanup efforts
(3) MR CLOUGH That s correct Your Honor and that s
(4) what they apparently are gOlDg to be offenng the testimony
(:5) for
(6) Two POlDts FIrst of all the whole Issue of a show beach
(7) was Just an offhand remark by Mr Pemmenos dunng
(8) Mr Hamson s cross-exammatlon he asked hIm DId you have a
(9) policy about show beaches Mr Hamson saId no and that was

(10) It He dldn t follow up WIth any other questions on any
(II) partIcular beaches
(12) Second m thIS case we have shown thIS JUry scores of the
(13) actual shorelines at Issue throughout Pnnce Wl!ham Sound the
(14) KenaI Penmsula and KodIak I don t know what relevant - even
(1:5) assummg It were true and obVIously vIgorously deny the truth
(16) of thIS partIcular allegation but even assummg It were true
(17) whether some party had a show beach that they showed
members of
(18) a medIa or members of a VIP so to speak I don t know what
(19) relevance that IS to the Issues of thiS case when the Issues of
(20) thIS case are the shorelines at Issue and we have shown not one
(21) but scores and scores we ve shown the worst we ve shown the
(22) moderate and we ve shown the light We ve shown as many as
the
(23) Court would allow us to show
(24) Quite frankly I thmi: thIS falls m the same category as
(2:5) Mr Goodwm They re really Irymg 10 take another shot at

Vol I 6
(I) Mr Hamson s credlblhty Havmg had an opporrunlty 10

(2) follow up WIth specIfic quesllons on thIS Issue they chose not
(3) 10 inSlead they re bnngmg m Mr Robertson vIa telephone to
(4) try and do that I would say It falls Into slml!ar category
(:5) you ruled on Goodwm We ask It be kept out for that purpose
(6) alone
(7) THE COURT Let s talk about that purpose first I d
(8) rather hear the arguments one at a time
(9) MR STOLL Your Honor Mr Clough mlscharactenzed

(10) the testimony Mr Hamson was asked several questions
dunng
(II) hiS examination on Fnday He was asked Is It your testimony
(12) thaI the media and concerns about thc mcdla ncver affcctcd
(13) dcclslons 10 thc clcanup as far as you re aware?
(14) I made no deCISIOn based on mcdla cver
(15) And did you find any of your coordmates dOing that?
(16) Not 10 my knowlcdge ..
(17) Thcn he - then hc was askcd Did you supcrvlse pubhc
(18) relations pcople He said hc supervlscd thcm and then he
(19) denlcd that they had anything to do WIth trymg to manage the
(20) media
(21) Then he was askcd was there such a thing as a show beach
(22) that qucsllon was askcd Hc says no
('3) Were there times whcn cleanup crews wcre brought to beaches
(24) thaI had alrcady bcen cleaned In order to show the medIa how
(25) well the cleanup proccss had gone?

Vol I 7
(I) No sIr never ncver
(2) Thcn hc was -let s sce I thmic that - thcre may bc some
(3) othcr place but those are - baSically thcre s about four
(4) places m hIS exammallon where Mr Hamson said that they dId
(5) everythmg completely above board they never dId anythmg for
(6) show He also teStified about not havmg any slgnoffs - and
(7) It wasn tJust Mr Hamson It was Mr Teal also not havmg
(8) any slgnoffs on beaches untl! they were clean So on
(9) Now the testimony of Mr Robertson IS gomg to be -

(10) Mr Robertson was the fellow that we brought up here on
(II) Wednesday who was gomg to testify on Thursday and then
their
(12) case dragged on and we dldn t get to hIm and he was here
Fnday
(13) and had to leave and he s m North Carolina now
(14) He IS gomg to tesufy speCifically to Exxon bnngmg m
(15) press at times for medIa show takmg the press to a beach that
(16) had already been cleaned f1ymg In two crews from other
(17) beaches that were workmg on cleanup elsewhere bnngmg
them
(18) to that beach so that they could look like they were busy at
(19) the time that the press was there bnnglng In a sky crane m
(20) fact WIth a hehcopler to show make It look like there was a
(21) lot of activIty gomg on and then as soon as the press left
(22) gettmg nd of the sky crane and getting the crews back to
(23) where they had been
(24) There s a total - total show If you want to call that a
(2:5) show beach I don t - I don t much care but the pomt IS IS

Vol 1 8
(I) that they did a total stunt for the medIa
(2) THE COURT So whal does thaI prove?
(3) MR STOLL II proves Your Honor that the - It goes
(4) to the credlblhty of what E.uon IS saYing as to dOing
(5) everythmg 10 clean up these beaches and nOllO - not to have
(6) thiS - a medIa presentallon which IS what they did and they
(7) put on testimony from the admirals through Mr Hamson over
(8) our objection that saYing that thcy did such a wondcrful Job on
(9) cleanup

(10) THE COURT Ovcr your obJcctlOn?
(II) MR STOLL Yes we objected to all of the admIrals
(12) leStlmony you recall and-
(13) MR CLOUGH That s not correct Your Honor They
(14) consented to quite a bit of It on the cleanup Issue It was
(1:5) other Issues they obJecled 10

(16) THE COURT Frankly I don t remember you obJecllng In

(17) any speCIfic way
(18) MR STOLL Well thaI was taken up - e:l:cuse me Your
(19) Honor It was taken up WIth the master It was not broughl up
(20) m thiS court bullf you II recall In federal court I
(21) beheve there s like five minutes of tesllmony We dldn t
(22) object to that But E.uon over our objection was allowed to
(23) bnng m the praIses of Otto Hamson they were allowed to
(24) bnng m-
(25) THE COURT Walt a mlnule counsel This IS the way I
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Vol 1 9
(I) remember It you tell me If I m wrong
(2) You took It to the discovery master the discovery master
(3) ruled and then I heard nothlDg further nothlDg after that
(~) MR STOLL You made It clear that what the
(5) dlscovery-
(6) THE COURT Counsel there s nothlDg on the record
(7) that IDdlcates that I wouldn t have heard your objections
(8) NothlDg I - the testImony came to me and I don t recall ever
(9) havlDg an OPPOrtuDity to rule on the question

(10) MR CLOUGH Your Honor Mr Petumenos on behalf of
(II) the plalDtlffs on the cleanup stuff conseDled to the entry of
(12) that at the heanng of the dIscovery master and we taJked It

(13) out over the good guy stuff so called good guy stuff They
(I~) waived the objections m order to focus on the narrow Issue of
(15) the good guy stuff
(16) THE COURT Whatever It was before the discovery
(17) master no one sought to rev lew It That s the way I see thiS
(18) record If! m wrong you show me
(19) MR STOLL Your Honor I can t pomt to a pomt ID
(20) the record of that That was my ImpreSSIOn I can just
(21) represent that to the Court I can t say that 1know that I
(02) did not bnng a revIew - bnng the matter to Your Honor for
(23) review I don t thlDk that any other plaintiff did after the
(2~) master ruled but the ImpreSSion that I got was that before we
(25) went mto the final hearmg before the master that you thought

Vol 1 10
(I) that It was all- that we could - that that could all come
(') ID Maybe I misunderstood I don t-
(3) THE COURT Well whatever you may have thought
(~) counsel the problem IS that there s got to be a record of an
m objection and there IS none
(6) MR STOLL I understand I understand
(7) At any rate Your Honor thIS IS gOlDg to the testimony
(8) that the defendants put on as to what the admirals said and
(9) what ID particular what Mr Hamson saId about their efforts

(10) to get these - be the good guys and they got everythIDg
(II) cleaned and they did everythIDg above board and so on It
(I') also goes to the testimony about gettmg these beaches the
(13) slgnoff on these beaches when they were clean because thiS
(I~) witness wLiI testify that they had a process that he was
(15) IDstructed by Exxon supervisors to get slgnoffs on the beaches
(16) ID the mOrDIDg before It got warm durmg the day because If It

(17) was warm ID the day the 011 ,vould seep up the subsurface 011
(18) would seep up and It would be VISIble to the people slgnlDg off
(19) on the beaches
(20) THE COURT Okay that shows that Exxon - let s
(21) assume that tIllS IS all true What It tends [0 show IS that
(22) Exxon misrepresented In 1989 and 1990 nght?
(23) MR STOLL Just 1989 Your Honor
(H) THE COURT In 1989 they misrepresented the statuS of
(2.5) certain beaches What does It prove? Does that fact prove In

Vol 1 11
(I) this case?
(2) MR STOLL That proves Your Honor one of the Issues
(3) IS what was cleaned They put on a lot of testImOny about all
(.) these surveys they put on Mr Teal et cetera that they
(5) surveyed these beaches and that they were clean they got the
(6) Slgnoffs by everybody It goes directly to that POIDt as to -
(7) the latter pomt does to the slgDlng off m the mornmg to
(8) not really canng number one as to whether or DOt the beaches
(9) were clean and number two It goes to them knowmg that there

(10) was 011- there was subsurface oLi on these - on these
(11) beaches and that they were not mtereslCd m gelI1Dg nd of
(12) that subsurface 011 and that the - that the oLi persISted at
(13) least through 1989 and then after they Signed off then they
(I.) dldn t resurvey those beaches
(15) THE COURT Did they ever say that the ot! dldn t
(16) persISt through 1989?
(t7) MR STOLL Pardon me?
(18) THE COURT Have they ever said that the oLi did not
(19) persist through 19891

(20) MR STOLL No sir What they said Your Honor was
(21) they cleaned the beaches and they said they got a signoff and
(22) after the federal on-scene coordtnator or whoever the person
(23) was Signed off then It was deemed clean
(2.) Now thiS goes to the very pomt that It wasn t clean
(25) Because If It was clean why wouldn t they walt UDt1J later ID

Vol 1 - 12
(I) the day when they could see whether the ot! wu there or not
(2) there I mean they had a speCific purpose of StgDmg off m
(3) the mOrDIDg so that they wouldn t - the signoff person
(.) wouldn t be able to see the at! that was there
(5) THE COURT Okay
(6) MR STOLL The fULal matter that he s gomg to
(7) testify to Your Honor IS who was m charge And he was - he
(I) was on the scene before Ius - Ius tenure there luted I
(9) beheve from ApnJ untIJ September and when Exxon came onto

(10) the scene m - this IS m Lower Kenalare& where Mr Fortier
(11) has chents - that Exxon was the person m charge It was not
(12) the federal on scene coordtnator They had becndealmg With
(13) the governmental entllles and 50 on before that ttmc Exxon
(I~) came m and Exxon was m charge
(15) In fact he was - he was the supervllOr of a team of about
(16) 60 people Mr Roberuon was a team ofabout 60 people, I
(17) beheve And he was told not to contact the govenunental
(18) people but to deal directly With Exxon In fact he a1.Io has
(19) an expenence of where the federal on scene coordmator,
(20) Admiral RobblDs came to one of the beaches and told
(21) Mr Robertson to clean up that beach that there wu lOme
(22) gravel that was Oiled He was told to clean up that beach
(23) After he - he cleaned up the beach he tilled about 1700
(2~) bags I mean he and hiS crew 1700 bags of - With oued
(25) debns and then Mr Robertson was flown m a hehcopter With
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(I) hIs supervIsor hIs Exxon supervIsor to a meeting wIth some
(2) other lugher-up Exxon officIals and he was told that quote
(3) We re not In the gravel busmess and don t pIC I:: thIS stuff up
(4) you follow your dlrecnons from - from us and tf you want to
(S) keep yourJob ltsten to what we re - what our policIes are
(6) Or words to that effect
m TIIE COURT Thank you
(8) MR CLOUGH To a certam extent It seems Itl::e
('9) they re trymg to do tesnm.ony attachmg the slgnoff process

{I 0) whIch IS undIsputed it s the Coast Guard that sIgns off on the
(I I) beaches Dot Exxon they seem to be attacl::mg the Coast Guard
(12) In that What s very clear Your Honor from the
(I3) representanons bemg made here IS that Mr Robertson s
(14) tesnmony IS purely one of Crcdlbulty It s hIghly
(I5) mflammatory hIghly controversIal one we obviously hIghly
(16) dIspute It seems to me tfthere was ever an example of
(17) tesnmony that was not appropnate for telephontc testunony
(IS) thiS IS It

(19) This would be the tunc that I would move on to the second
(20) Issue unless you want to be heard more on the first one
(21) TIlE COURT The second you mean the - well-
(22) MR CLOUGH We really should resolve the first one
(23) suppose
(24) THE COURT Well I want you to deal With - the way I
(25) sec thIS It comes down to three pomts One IS to Impeach

Vol 1 14
(I) Hamson essennally showmg that the - that the treatment of
(2) these quote show beaches were public relations gImmIck and
(3) were not as far as I can tell were not a - according to the
(4) plaintiffs were not a legltlmate good faith effort to do a
(5) cleanup Why IS that - what s your position on that
(6) partlcular Issue?
m MR CLOUGH The way they re descnbmg It here I
(S) don t sec why a phony cleanup of a beach IS relevant to
(9) anythmg They re not saymg that you know We tned to fool

(10) them the capacIty of the beach they re trymg to fool them
(II) what worl::ers were domg on It Qutte frankly I don t sec how
(12) that relates to the condItion of the envIronment on the
(13) shorehne whIch IS what appears to be the Issue m the case
(14) THE COURT Okay And then the other IS
(15) mIsrepresentation of the beach status
(16) MR CLOUGH As to whether It s - Mr Stoll
(11) charactenzed It that the beach was nut clean at the time of
(IS) the statement
(19) THE COURT Right To show knowledge That s what he
rO) said
(21) MR CLOUGH But the testimony has been very clear
(22) Your Honor that a beach was not Signed off when It was quote
(2J) cleaned I e deVOid of 011 It was SIgned off when the
(24) federal on scene coordmator detenmned that was as much
work
(u) as could be done on It and what would happen then IS the

Vol 1 - 15
(I) followmg year If additIonal survey was needed a beach was
(2) surveyed and tf additional work: was needed at that pomt
(3) additional work: was done
(4) No one has come mto thiS court and said thiS slgnoff what
(5) that meant was that meant the beach was absolutely deVOId of
(6) 011 and no one would ever go back and look: at It agam To the
m contrary Mr Hamson htmself talked about the 011 that s
(8) mil out there today Mr Teal talked about the 011 that s
(9) snll out there today and clearly at the end of 1989 there was

(10) a lot of 011 snll out there on a lot of beaches out there or
(II) wouldn t have been so much cleanup done m 1990 and
(12) subsequently m 1991
(13) THE COURT And finally the last one tS who was
(14) mal::mg the deCISions
(15) MR CLOUGH It appears to me that WIth the exception
(16) of Mr Stoll s representation as to what Mr Robertson would
(11) say on thIS Issue I mean the testimony IS absolutely umfonn
(IS) as to the Issue of the authonty of the federal on-scene
(19) coordmator Includmg testimony from witnesses offered by
(20) these plamtlffs
(21) THE COURT Okay Mr Stoll
(22) MR STOLL Yes Your Honor
(23) TIlE COURT How do you respond to the Issue of whether
(24) or not thIS IS proper rebuttal testimony?
(25) MR STOLL Well their wItness Your Honor their

Vol I 16
(I) wItnesses are the ones that said that We went out there and we
(2) did everything that - the federal on scene coordinator was the
(J) person that was m charge It was not us Not necessary m our
(4) case m chief to approve -
(5) THE COURT You said It m your case m chief
(6) counsel you presented eVidence to that effect m your case m
m chief
(8) MR STOLL We had some - Your Honor we had some
(9) testimony m our case m cblefthat Exxon was m charge

(10) There s no question about that But that was not necessary to
(II) the proof m our case m chief of our claIms They re the ones
(12) that brought m all thIS bUSiness from the admIrals and Otto
(I3) Hamson about - and Mr Teal that we re Just followmg
(14) orders
(15) As a matter of fact the - the testimony of Mr Robertson
(16) that hiS Exxon supervIsors saId get the - get the Coast Guard
(11) people or the federal people there to sIgn off m the mornmg
(IS) goes to not only that the beaches weren t clean but also goes
(19) to the pomt that - of who was In charge 10 fact defacto who
(20) was In charge because they were able to get these people to
(21) sign off And I thmk It s - It S very slgmficant
(22) Mr Hamson said Oh there s some 011 out there If you
(23) would look In the nght places under the nght rocks and you
(24) know where to look and all that bUSiness That s not the same
(25) sItuation as saying where you ve got beaches that arc Signed
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(I) off the surveys there 5 no question that once the beach was
(2) signed off they dldn t resurvey that beach
(3) And so It 5 very slgnJiicant to that number because the
(~) JUry IS left With the tmpresslon that you stan off With X
($) hundreds or thousands of IDlles and that by 1990 the number

was
(6) down I believe was down to 300 and-somethmg nules and

that 5

(7) all the oil - that 5 all the beaches that are oued u of that
(8) time
(9) 1mean a big Issue IS how much of thiS area was oued and

(10) how much of It stayed Oiled and I thmk that we re entitled 
(II) when they put mto eVidence these people slgnmg off and all
(12) that busmess and It bemg - It sounds like It 5 - 1mean
(13) arguably we thmk that there 5 - there s arguments both ways
(I~) but they put on If you believe what they put on 10 their case
(1$) that the - that mdependent people so called lOdependent
(16) people signed off dunng 1989 and 1990 and so on
(11) 1989 there was a big - a lot of beaches so called signed
(18) off on and 1thlnle that we re entitled we should be entitled
(19) to put on eVidence that there was a charade gomg on
(20) And I mean It goes directly to their case It 5 not - It

(21) would not be appropnate for us 10 our case 10 chief to show
('2) that there was a charade because we don t need to prove that
(23) for our casem chief but when they put mto eVidence that
(24) mdependent people signed off on all thiS I thlnle It s
(1$) perfectly relevant

Vol 1 18
(I) THE COURT What you re really say109 IS they lied 10
(2) 1989 and therefore we should be able to present the fact that
(3) they lied m 1989 to show that they re Iymg now nght?
(~) MR STOLL No no I m not saymg that Your Honor
($I What I m saymg IS IS that when they - In 1989 when there was
(6) a slgnoff on a beach It did not necessanly mean that that
(1) beach was c1can That 5 the pomt 1 m not saymg that simply
(8) because they lied once 10 their life they always lie that s
(9) not-

(10) THE COURT That s different than presenung show
(II) bcaches Isn t It?
(12) MR STOLL That IS a different Issue 1agree With
(13) that

(14) THE COURT Totally different
(1$) MR STOLL It 5 not totally different It 5 somewhat
(16) related because the show beach for the media I thtnlc goes to
(11) the testimony of Mr Harns"n 10 partlcular but also these
(18) other witnesses about what - what their mtentions were m
(19) terms of whether they were really trymg to show people bemg
(20) frank and honest and not domg anythmg for the public you
('I) know for- for the media I th10k It goes dlrectsly to that
(22) po lOt Because they have taken the posItion Well we were
(23) just franle and honest whatever the facts were the facts
('~) were 1 thmk that s a lot of baloney and anybody that had
(U) anyth10g to do With thiS process knows that that s a lot of

Vall 19
(1) baloney I thmk we re enntled to put that In ISSUe We did
(2) not put that In ISsue In our case In chief We dId not say
(3) You had show beaches or you did any media stunts
(~) THE COURT You dido t?
($) MR STOLL I don t believe we did Your Honor
(6) MR CLOUGH I believe Mr Selby made a number of
(7) references to the media
(8) THE COURT He made a number of references to a lot of
(9) thmgs counsel

(10) MR STOLL It s true Mr Selby said he dIsagreed With
(11) what Exxon did but I don t belaeve Mr Selby saKi that he
(12) was - I don t thmk he was asked the question first of all
(13) and I don t thmk he testified of any Icnowledge about the press
(I~) and that - that son of busmess
(1$) MR CLOUGH We want to hear Mr Selby-
(16) THE COURT Let me just go through my notes here
(17) counsel because I want-
(18) MR CLOUGH WehaveadateandlmeCllation If It

(19) would help Your Honor
(20) THE COURT You have one?
(21) MR CLOUGH Yes
(22) THE COURT If you have the transcnpt you can bnng
(23) It to me
(24) MR CLOUGH I don t have the transcnpt I have a
(2$) reference to that poroon of the transcnpt for the work we did

Vol 1-20
(1) on the adnurals This was August 4th 1994
(2) Mr Selby m response to a question from me u a n1atter
(3) of fact said that Exxon. re'ponae 10 Kod1a.lc was merely put

(~) of a public relations campaign and that was at page - volume
($) 29 page 4S92 to -93 I thmk there arc other ltmJ1ar
(6) references That s the qUickest one we came up with
(7) THE COURT Well I ve got lots of note. here
(8) counsel It would talce me too long to go through them In great
(9) detaIl It seems to me - let s separate the Issues out On

(10) the Issue of the show beaches It s an ISSue that Mr Pewmenos
(11) brought up he dldn t explam It In any detall he just asked
(12) the question and then he reemphaSIZed the question once m
the
(13) exammatlon
(14) I m not gOIng to allow thIS witness to DOW use that as a
(1$) steppmgstone to descnbe the show beaches which have very
(16) lIttle If any probative value and have a danger of beIng
(11) unfairly prejudiCial substantaaI danger of beIng unfairly
(11) prejudiCial So that s out the show beach testimony IS out
(19) Now the next - you go down your lISt counsel and I II
(20) tell you what you can have and what you can t
(21) MR STOLL Okay Your Honor The next Issue IS the
(22) slgnmg off of the beaches
(23) MR CLOUGH Could I ask to be heard on that for Just
(2~) 60 seconds?
(1$) THE COURT Sure sure
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(I) MR CLOUGH Fundamental mJSconception on the pan of
(2) Mr Stoll about the slgnoffs Every beach every smgle one
(3) was signed off ID 1989 And the testtmony IS absolutely clear
(4) on thiS what the slgnoff means IS you don t do any funher
($) work the~ that year It doesn t mean the beach IS clean It

(6) doesn t mean you don t go back It doesn t mean the~ Isn I
(7) mo~ work
(8) THE COURT Show me counsel It Isn t absolutely
(9) clear to me but you may be nght Just show me

(10) MR CLOUGH It Sin Mr Teal s testtmony and we have
(II) the forms "funher treatment ~commeDded we went through
the
(12) process g~at detaIl how they solicited the IDput which
(13) beaches needed to go back and have ~surveyed based on the
(14) surveys which beaches needed to go back and be ~t~ated

The
(1$) slgnoff absolutely does not mean Your Honor that the beach
(16) was clean and no one went back to It
(17) THE COURT FlOal slgnoff IS Simply a cost benefil
(18) analySIS nght?
(19) MR CLOUGH FlDal slgnoff occu~d 10 June of 1992
(20) by first Admual Clancagllm and then the ten days later on
(21) the pan of the state
(22) MR STOLL Your Honor that s their argument If
(23) we ~ go1Og to talce their argument -
(24) THE COURT Counsel If the record shows It Without
(2.1) question you have eVidence uncontradicted eVidence So why

Vol I 22
(I) would you have to p~scnt a ~buttal wltl1ess to Simply say what
(2) was al~ady m the ~ord u~buttcd7

(3) MR STOLL Well the~-

(4) THE COURT Tell me that
($) MR STOLL If that was un~butted 10 the ~cord I
(6) would ag~e WIth that Your Honor but I don t th10k thaI s the
(7) status of of the ~cord I think the status of the ~cord -
(8) WIth all due ~spcct I m not tryIng to pick an argument -
(9) THE COURT He Just conceded It dldn t they

(10) MR STOLL II s not 10 the ~cord Your Honor I
(II) don t thmlc that s In the ~cord The problem IS that 1
(12) can t - I don t th10lc you know If they ve got eVIdence If
(13) they put on eVidence 10 the ~cord to the JUry that they had
(14) these vanous people clean (SIC) off and then they dldn t go
(1$) back to beaches because they we~ cleaned up and the
number
(16) kept on getting smaller smaller that they surveyed because
(17) they had been signed off that eVidence IS In What Mr Clough
(18) says WIthOUt the JUry p~sent IS all DIce and good
(19) THE COURT All nght So In order to aVOid thiS
(20) ~buttal witness they could stipulate nght? You could worle
(21) out a stipulation
(22) MR STOLL That would be okay
(23) THE COURT Be great WIth me I II give you thaI
(24) opponun!!)'
(25) MR CLOUGH Stipulation as to what the slgnoff meane

Vol 1 23
(I) the~ s no problem m that at all Your Honor
(2) THE COURT The~ s always a problem counsel
(3) mean I know the~ IS a problem
(4) MR CLOUGH Expcnence has proven that
('l THE COURT So what you need to do IS get the
(6) stipulation and that wIll aVOid the question of thiS witness on
(7) that Issue
(8) Now what other Issues?
(9) MR STOLL The last matter Your Honor IS the Issue

(10) about who was 10 charge whether It was the - whether It was
(11) In fact - whether!! was Exxon or whether It was the federal
(12) on-scene coordmator and I would say that we have several
(13) pIeces of eVidence -
(14) THE COURT This Witness IS gOlDg to give hiS opinion
(1$) as to who was 10 charge?
(16) MR STOLL No he s go1Og to testify as to what he
(17) observed Your Honor
(18) THE COURT Tell me agalD In detail what he s gomg to
(19) say
(20) MR STOLL Okay What he s gOlDg to testify to IS
(21) once - he was a supervisor for a fairly large c~w or group of
(22) crews and he IS go109 to tesnfy that 10 - ID the early
(23) penod of time before Exxon was actively 1Ovolved he - he
(24) had dl~ct access to governmental people In June Exxon
came
(2.1) m and said All directions on what to clean how to clean It

Vol I 24
(J) so on should go [0 us Exxon was - 10 fact then took control
(2) of the thmg
(3) On one occasion after thaI Admiral Robbms happened to
(4) drop by al a panlcu!ar beach thaI Mr Robenson was al With
($) hiS crew or crews and Admiral Robbms saw that the~ was 011
(6) on - that was heaVily - there was a lot of 011 on the
(7) gravel He told them to clean up the gravel to clean up the
(8) Oiled gravel there
(9) They did that They collected somethmg like 1700 bags of

(10) matenal and then folIowmg that he was - Mr Robemon was
(II) taken WIth hiS - taleen 10 the helicopter to a Exxon higher-up
(12) person - not Mr Hamson but somebody 1thmle dl~cIly

(13) below Mr Hamson and was told quote We ~ not 10 the
(14) gravel busmess we don t - If you re nOI gomg to - we don I
(1$) want you plckmg up gravel IIlee thiS If you re gomg to do
(16) thiS you re gomg to be worlemg somewhere - you re nOI gOlDg
(17) to be worklDg for us
(18) THE COURT Who was told thiS?
(19) MR STOLL Mr Robenson
(20) THE COURT Robenson oleay
(21) MR STOLL And so Mr Robenson -1 mean he
(22) followed the mstructlons as he was given to them by Exxon and
(23) nOlWlthstandmg what the admiral had told him - I think II was
(24) that same day may have been the day before but It was you
(2.1) know a shon time penod before that And that m hiS
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(I) observations It was always Exxon who was m charge of you
(2) know what to clean where to clean It and when to move on

and
(3) so on
(4) I thmk thiS also goes If I may - apparently the Court
(5) doesn t agree with me on thIS but I thlllk that It also goes to
(6) thiS busmess about the slgnoffs because the federal on-scene
(7) coordmator eventually would have to sign off but Exxon tned
(8) to get the - have the federal on-scene coordmator have the
(9) slgnoffs done 111 the morning so that It would look hke they

(10) were clean
(11) Now under the circumstances the federal person may m
(12) fact have been the person that signed off but they re given
(13) mlslllformation and that s done by Exxon so 111 that manner
(14) they are m fact controIlmg the process and we thmk that
(IS) that s all relevant to who In fact was - was m charge
(16) because the - the eVidence I mean Admiral Ciancaglllli said
(17) I mill charge Admiral Robbllls I mill charge
(18) Mr Hamson The Coast Guard was In charge we weren tin
(19) charge we were Just you know follOWing orders and that
(20) was - that was the story that Mr Teal I think Mr Purdom
(21) I m not sure about that - and other people from Exxon have
(22) testified to Hey we re Just follOWing orders from the feds
(23) and If they re not given appropnate - If the - If 111 fact
(24) the person that IS m charge IS Exxon either because they re
(25) giVing dlslnformatlon to the feds or for whatever reason we

Vol I 26
(I) think that s relevant to that - to that very pomt
(2) It goes directly to thiS question about the cleanup
(3) because you ve got thiS ImpressIOn left that the number of
(4) beaches Ieeeps diminishing the surveys Ieeep dlmmlshmg

because
(5) Hey everything IS clean It keeps getting cleaner and
(6) cleaner and cleaner
(7) THE COURT So the Issue IS 10 your mmd If Exxon IS
(8) In charge It means the beaches aren t clean?
(9) MR STOLL It goes to that ISsue because they then

(10) can leave the scene earher than they otherwise can than
(II) they d have to leave It does go to that Your Honor
(12) I mean they have got - they have put on eVidence that
(13) everything IS clean - I shouldn t say that A few beaches If
(14) you Ienow where to loole and where to find the 011 other than
(15) those few beaches you can t find the Oil and the Issue IS In

(16) thIS case IS how long thIS 01' lasted In a large number of
(17) beaches not Just a few beaches that are five years later I m
(18) tallelng whether there was OIhng stilI remalnlDg ID 1990
(19) 199 I They contest that
(20) A lot of the Native corporation properties there IS a
(21) contention that - a persistence - that Mr Bush s persistence
(22) curves lasted for two years Exxon s posItion IS well It
(23) lasted a year And they -In support of that they ve got
(24) these slgnoffs supposedly by mdependent third parties
(2~) these - these federal people

Vol 1-27
(I) Now m fact lfthat process was-
(2) TIlE COURT I thought we already amvcd at a
(3) stipulation on tlus ISsue
(4) MR STOLL I hope we do Your Honor But the pamt
(5) I m makmg though on thiS IS It goes to who s m control
(6) and I thmk the question about who s m control of this process
(7) goes to the mtegnty of what s clean and what s not clean
(8) TIlE COURT Okay
(9) MR STOLL That IS directly relevant to our case 

(10) TIlE COURT Thank you
(11) MR CLOUGH - on the who s-m-charge Issue Your
(12) Honor
(13) TIlE COURT Uh-huh
(14) MR CLOUGH I will try to make a great mental leap
(15) and accept for the purposes of thiS argument that everythlllg
(16) Mr Robertson says IS tnIe
(17) Clearly no one from Exxon has ever testified that Admiral
(18) Clancaglll1l went out on a beach and supervised the small work
(19) crews as they did their work They did that on a dally basiS
(20) No one s come close to saymg anything remotely hke that
(21) Mr Robertson was a contract employee employed through
(22) VRCA one of the cleanup contractors we had Given the most
(23) favorable review of the offer of proof made by Mr Stoll what
(24) Mr Robertson was told was You don t yourself deal directly
(25) With whomever from the Coast Guard IS overseeing your worle
you

Vol 1-28
(I) deal With Exxon and let them deal With the Coast Guard Or
(2) let s even be more generous and he wouldn t know whether

they
(3) In fact dealt With the Coast Guard or not because he was 
(4) according to Mr Stoll he was told to stay out of It

(5) The admirals have testified at great length as to how they
(6) had mdlvldual on scene coordmators workmg under their
(7) authonty set up In the different remote areas The people
(8) from Kodiak - because we did have a lot of testimony on
(9) Kodlu remember there was no eVidence of KeDai put m by the

(10) plamtlffs In part of the dtrect case We dldn t have all of
(II) the witnesses come m and talk about Kenai and how the same
(12) process worked there but how m fact there was tremendous
(13) agency oversIght of the operations how m fact It was illegal
(14) to work on cleanmg up the beach Without the Coast Guard
(15) there
(16) Under the most favorable Interpretation of Mr Robertson s
(17) testlmony he was told to - for htm as a contractor employee
(18) to deal With hIS contractor Exxon let them deal With the
(19) Coast Guard There IS nothmg ID the offer of proof that
(20) Impeaches on thiS who s-m-charge Issue It Just Isn I there
(21) And clearly It IS purely - absolutely purely an ISSUe of
(22) credlblhty From the nature of the other Issues and the other
(23) testlmony we heard from Mr Stoll aboul Mr Robertson he sa
(24) very opinioned IndiVidual and when we talked If we get to the
(25) the pomt of talking about CIVil Rule 99(a) I m prepared to
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(I) offer eVIdence to the Court as to why he has such strong
(2) opinIons These are not the only dealings he s had WIth Exxon
(3) including financIal dealings
(~) THE COURT TeIl me what they are counsel and I 11
(S) know the whole story
(6) MR CLOUGH Sure The guy and hIS brother put
(7) together a 011 spIll cooperatlve after the od spdl put
(a) together a cooperative for 80 000 bucks to working a 011 spIIl
(9) response cooperatIve out of SeldOVIa They got a bIg no They

(10) dldn t get theIr money They weren t happy about that They
(11) complained to a number of people
(12) The next year they put a together a cooperative only thIS
(13) time for several hundred thousand dollars shopped It to Exxon
(I~) Exxon said no Shopped It to the state state saId no ThIs
(IS) guy has a hIstory of unfortunately negatlve mteractlons back
(16) and forth WIth Exxon It s preCIsely the type of thing three
(17) orfourthousand nules away get up there by phone WIthout the
(18) JUry haVing the abUlty to observe hIS demeanor WIthOUt me
(19) shOWing photographs of areas he worked areas crews worked
(20) under hiS SUperviSIon perhaps even Videotapes of exact areas
r'1) he did m that year totally ImpoSSIble for me to cross examme
(22) hIm that way totally ImpossIble for the JUry to observe the
(23) demeanor
(2~) Plus thIS guy has been on the wItness 1Ist the whole
(25) Issue of olhng has been out there forever They meanmg the

Vol 1-30
(I) plamtlffs made the tactical deCISion to let hIm go back to

(') North Carohna on Fnday We have no reason to know why he
(3) went back to North Carolma They made no representation of
(~) good cause m that respect at all They made no Videotaped
(S) deposHlon over the weekend no they Just sent hIm home to
(6) North Carohna leavmg us WIth the really Impractical
(7) Sl[uatlon of trymg to cross examme thiS guy by telephone on
(a) what IS as the Court has referenced hIghly controversIal
(9) testimony and potentially very prejudiCIal testimony

(10) ThIs one wItness IS bemg apparently called to challenge
(II) the credlblhty of three admIrals In the Umted States Coast
(12) Guard the head of the Exxon cleanup effort
(I) In fact Mr Stoll says everybody knows It s a bunch of
(I~) baloney Do you thmk they could find one person other than
(IS) thiS one guy who s back m North Carohna to talk to us by
(16) telephone?
(17) MR STOLL Your Honor I reallftake umbrage WIth
(18) what Mr Clough said because on Fnday I said to him when H
(19) appeared to me we were gomg to have a problem WIth puttmg
(20) Mr Robertson on the wItness stand on Fnday I said If you
(21) have anythmg that you want Mr Robertson to look at or see
(22) please tell me or we 11 work out so you can do that He said
(23) No no no I mJust go109 to take l[ up WIth the Court Now
(2~) he baSically sandbags us waHS until the foIlowmg Tuesday and
(25) then bnngs up all thIS busmess about a Videotape and film and

Vol I 31
(I) all thIS sruff I mean I gave hIm the opportunIty If there
(2) was a problem and he wanted to take hIS deposition on Fnday
(3) we would have done that Now he walts unul Tuesday the day
(~) before thIS wItness IS gomg to testify
(S) I mean we - we gave hIm Infonnatlon we saId We 11 send
(6) anything down - If you want to send It down to North Carolina
(7) fine If he wanted to take hIS depOSItiOn that would have
(8) been fine WIth US We dldn tJust send him home
(9) He came up here on Wednesday he was here Wednesday

(10) Thursday Fnday We !ned to put hIm on I m not blanung
(I I) them for theIr case draggmg on but It did and we weren t
(12) able to get to him on Fnday
(13) But after - when - late on Fnday when It became apparent
(I~) that we weren t gomg to be able to - at leaSl1t appeared to
(IS) me It was unclear as to whether we were gomg to get hIm on I
(16) asked Mr Clough speCIfically about what he wanted to present
(17) to him he dldn t want to have anything to do WIth It

(18) We Just wanted to take It up WIth the Court that s fine If
(19) he wants that But It reaIly ticks me off frankly when he
(20) comes In here and says Oh weIl they sent him off to North
(21) Carohna HIS famtly was from North Carolina he had a long
(22) planned scheduled tnp to North Carolma and he was gOing
back
(23) to see hIS elderly parents That s all
(2~) THE COURT When she commg back?
(25) MR STOLL I don tknow? When IS he coming baclc next

Vol I 32
(I) week - end of the week he s commg back
(2) THE COURT End of thiS week?
(3) MR STOLL End of thIS week I mean they re the
(~) ones that - we gave them an opportunIty If they wanted to do
(S) It I speclficaIly asked Mr Clough about thIS and he said
(6) No I m gomg to take It up WIth the Court
(7) THE COURT Counsel dualmg lawyers IS not my Idea of
(a) a way to develop an Issue hke thIS So you can represent
(9) until you re both blue m the face and It s not gomg to have

(10) much effect on me or any deCISion I make because I know that
(II) bIased wItnesses sometimes can recollect thmgs dIfferently and
(12) I don tknow a way to tell which one of you IS bIased I m
(13) sure that It s m good faIth whatever you make representations
(I~) to but there s always another Side of the story so let stalk
(IS) about the - the substance here okay? And whether or not
(16) you re ticked off at each other makes no dIfference to me
(17) The way I see thiS testimony as It s proposed IS that It s
(la) largely Simply gomg to be presented for Its Inflammatory
(19) value The one Issue that would concern me IS the slgnoff
(20) Issue but I - I agree WIth Mr Clough I thmk the recortl s
(21) pretty clear on that slgnoff eVidence and I believe that the
(22) parties can stipulate and should stipulate particularly Exxon
(23) should stipulate because l[ s the one area of thIS witness
(2~) testimony that I - that I have some question about
(25) The other testimony IS Simply - It s like the Vietnam War
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(I) all over agam the press agents and takIng you to the pacified
(2) towns and we went through that 20 years ago we don t want to
(J) go through 1tm thiS courtroom do we? And there s no
(4) necessity for It

(5) Because whether or not Exxon IS - IS a large organIZation
(6) that sometimes uses Its power m ways that less powerful people
(7) might not hke IS not the Issue m thiS trial so as to the
(8) rest of the eVidence except for the slgnoff eVidence and
(9) the - that relationship to the cleanup effon and whether or

(10) not the beaches were clean that eVidence to me IS all non -
(II) nonprobatlve or mlmmally probative eVidence With such a large
(12) mflammatory content that It would be unfairly prejudicial to
(lJ) allow thiS WitnesS from long distance or shon distance to
(14) teStify to It And I m sure then we get a long
(15) cross examination about hiS bad feeltngs about Exxon and what
(16) he proposed and we d get mto the - Into another Side show
(17) which we do not need m thiS case
(18) So he can ttesllfy The rulmg - the whole ruling IS he
(19) can t tesllfy because I expect a StlpUlallOn If I don t get
(20) the sllpulatlon I II tell you what comes next
(21) MR CLOUGH I II endeavor to put together a
(22) StlpUlallOn thiS afternoon
(23) MR STOLL I m wnllng It nght now Your Honor Just
(2~) take a break
(25) THE COURT Don t expect me to walt for you counsel

Vol 1-34
(1) I m gomg to get to the other Issues here
(') MR STOLL That s fine
(3) MR OPPENHEIMER Your Honor I thxnk our next witness
(~) IS probably Mr Carlson Actually I consider myself a fnend
(5) of Mr Carlson so I hate to do thiS but he s In the counroom
(6) and I thmk for purposes of thiS conversallon we should
(7) probably ask him to leave
(8) THE COURT Sure
(9) MR OPPENHEIMER Pat If you don t mind? We II only

(10) say nice things about you but-
(11) Your Honor thiS IS an Issue that we started last Fnday
(1') And I ve been trymg to think of the best way to deal With It

(lJ) the voluminOUS exhibits and I thIDk I ve - I think the best
(I~) way for me to explam the posItion we have that thiS IS not
(1$) rebuttal testimony IS to go at what I thmk IS an Important
(16) pan of It
(17) We re gomg to hear Mr C:lrlson IS the assessor on Kodiak
(18) He s not a deSignated expen 10 the case He did an appraISal
(19) whIch Mr Shorett used as pan of hiS testimony It was hls
(20) hiS starting POIDt and he was - he put on direct tesllmony and
(21) he was crossed for considerable penod of time earher
(2') I beheve he snow com109 back to give a matched-paIrs
(23) damage assessment and It s - It s like another piece of - of
(2~) damage testimony complete With new research The examples
(2.S) we ve talked about last week -

Vol 1 35
(1) Joel can you get me 860:5 orJust put on the Elmo?
(2) ThIs IS an example Your Honor It s 860:5 and It s - It S
(J) an analySIS of sales that I thmk wlll be used to develop an
(4) opInIon that Mr Carlson hasn t preViously rendered and was

not
(5) asked as pan of hiS ongmal duties to render which was the
(6) Impact of the 011 spill on property values
(7) The examples note - let me refer to a couple of reasons
(8) The vlllage Islands which IS the first set of examples tn thts
(9) first column here IS actually m hiS repon He testified

(10) about - m hiS appraisal he s testified about hiS appraisal
(II) he could have put that testimony m and did not The Alltak
(12) Bay bars at the end are hiS S 1 S-2 S-3 S-4 examples which
(lJ) he has m fact already testified about And the Owon Bay
(14) example IS a reworkIng of!us view of the data that showed up
(15) on one ofMr MacSwam s charts and among other thingS
Your
(16) Honor the first bar there that s used as an example the June
(17) 85 bar IS not Simply Mr Carlson gomg m and lookIng at
(18) transaction numbers He has made an adjustment to that piece
(19) of property to conform It from hiS theoretical POint of view
(20) So that It IS comparable from hiS pcrspectlve to the Onion
(21) Bay sales that took place 10 - ID 90
(22) THE COURT How do you know that counsel?
(23) MR OPPENHEIMER Because we know what that sale IS
(2~) Your Honor we know which Oman Bay sale It IS It came from
(25) Mr MacSwam s chart June of 85 We have what are known as

Vol 1-36
(I) the R-files and other files from discovery We know what the
(2) transaction pnce IS If I m mistaken Mr Stoll can tell me
(3) I m dead sure I m nght on thiS -1 should never say thatm
(4) thiS courtroom
(5) THE COURT What was the transaction number counsel?
(6) MR OPPENHEIMER The transaction IS S5 000 an acre
(7) as a lransacllon It s over 6500 as adjusted What he s done
(8) IS he s moved It up He s moved It up and made adjustments to
(9) It

(10) I m not - I m not even necessarlly cntlClZmg that
(11) though there s plenty to be said about It All I m saymg IS
(12) that thiS IS expen testimony par excellence and m the case
(IJ) of vlllage Islands he could have testified about that
(I~) earher It s already pan of the appraisal he testified
(15) about HIS appraisal of Alltak he has testified about and
(16) OnIOn Bay He s rendenng expcn opmlon ID relation to
(17) malched-palrs analysIS What thiS represents IS a brand new
(18) matched-pam analysIs
(19) Another example - these are alllD the same sequence
(20) This IS somethmg called Sales History of Remote Propcrty ID

(21) Kodiak Island Borough but It has been adjusted to deal With
(22) vanous different kinds of sales to lessees
(2J) MR STOLL Excuse me Your Honor we re not usmg
(2~) thiS exhibit So save some time
(25) MR OPPENHEIMER Good supcr
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Vol 1 37
(I) THE COURT Get an award for that one counsel
(2) MR OPPENHEIMER ThJs one too?
(3) MR STOLL RIght
(4) THE COURT Just mtenupt any tIme you feel like It
(5) Mr Stoll
(6) MR STOLL Just trymg to save a httle ume
(7) MR DIAMOND He s not gOlDg to use the Don Cornett
(8) tape can I leave?
(9) MR OPPENHEIMER Your Honor here s one Not the

(10) sort of stuff assessor does ID the regularJob This IS a
(II) particularly IDteresnng chart because not only IS It
(12) comphcated and not only do we have no lOO6lDformatton that
we
(13) can figure out supports It though we have been gIven some
(14) backup matenals and I assume counsel beheves they ve given
(15) us the 1006 IDformatton It Just doesn t correspond to the
(16) chart
(17) Notice he s graphlDg here Kenai and Valdez percentage
(18) change trends ID full value of real property Well he IS not
(19) the assessor of either of those two places That s Kenai
(20) wblch I don t know exactly what that means on thIS chart but
(21) assumlDg It s TCA 67 ID the Kenai Borough that was Mr Haerer
(22) that s not Mr Carlson
(23) Valdez he has nothmg to do with Papke s Oiled areas
(24) He snow rendenng further expert 0plDlon on statewIde and
(2.:5) area-wide data and then clearly statewtde totals

Vol I 38
(I) This IS the - thIS IS Pat Carlson s expert testimony on
(") Mr Papke s testimony about statewide trends and area-wIde
(3) trends and assessment taking Into account data from boroughs
(~) and CIties and making adJusunent In them that are clearly not
(5) part of hiS normal bUSiness actlvllles
(6) And then we have backup data that consIsts of - of files
(7) from the KenaI Borough and not from the Kodiak Island
(8) Borough
(9) AgaIn In support of wbatlS really expert testimony on the

(10) subjects that he s either already testified to because as
(II) you II recall we dId object to SIS 2 S 3 S-4 when they
(12) came In or an expert analysIS of the Papke data With no
(D) limitation whatsoever on the Kodiak baSIS for that
(14) And a complete matched paIr - I mean thiS IS like
(15) somethIng -If thiS IS eVidence ofa drop In pnces as a
(16) result of the 011 spill It IS duplicative of the type of
(17) testimony they ve already had In ternls of the conclUSIons
(18) although 11 uses a different methodology and ID any event It
(19) clearly should have been In their case In chIef
(20) There s nothing here that he couldn t have done In theIr
(21) case In chief and should have done as a deSIgnated expert and
(22) on the Village Islands 11 s already In hiS report
(23) On Alltak Bay he s already tesllfied so the problem we
(24) have With those exhibits that we ve menlloned thus far IS that
(25) they re Just not rebuttal
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(I) THE COURT Thank you
(2) MR OPPENHEIMER You re welcome
(3) THE COURT He gOlDg to say -
(4) MR STOLL May I have the Elmo?
(5) Your Honor Mr MacSwaln was permitted to testify to thiS
(6) graph which IS not I D1Jght add In Mr MacSwam s report It
(7) was prepared a few days before he testified
(8) THE COURT What s the number?
(9) MR STOLL It IS DXI0227 And Mr MacSwalD tesnfied

(10) that thiS showed what happened before and after the sale We
(II) had no knowledge that thIS was gOing to come m dunng the
(12) course of tnal
(13) Now Idon trememberlfyou rememberthlsornot but
(14) dunng the cross examination of Mr MacSwaln we asked - here
(15) It IS ID color that s better Thank you
(16) Dunng the course of cross examination I believe that I
(17) asked Mr MacSwalD about the transaction In OOlon Bay here In

(18) 1985
(19) THE COURT I thmk you dId You asked him and he
(20) saId Omon Bay sales was also a minImum bid and four sales ID

(21) the damage area and non road system and three sales m the
(22) same area on the road system
(23) MR STOLL Right But Your Honor there was - I
(24) asked hIm some questions about a 1985 sale I believe 11 was
(2.:5) Mr MacSwaln

Vol 1-40
(I) THE COURT Oh you mean Mr MacSwaln not
() Mr Carlson
(3) MR STOLL Yeah nght
(4) THE COURT Okay
(5) MR STOLL We dldn t have - when Mr Carlson
(6) testified we dldn tknow that thIS chart DXI0227 eXIsted
(7) ThIs came up only dunng defendants case
(8) THE COURT Okay
(9) MR STOLL And what they have done here IS that they

(10) tned to take these Omon Bay sales and show that the pnces
(II) were actually increasing In OOlon Bay And they did two things
(12) here In the first place they took a piece of property the
(13) one that sold In 1985 and they said that was SImilar to the
(14) other four parcels The second thing that they dId IS that
(IS) they took a pnce In gross - In other words what did the lots
(16) sell for You see these figures are 25 000 to $35 000 and 11

(17) makes 11 look !Ike these are increaSing What Mr Carlson dId
(18) In thIS - IS there any way we can put these on the same
(19) screen?
(20) THE COURT That s okay I can hang onto 11

(21) MR STOLL Okay
(22) What he did here With Omon Bay - when I cross-exammed
(23) Mr MacSwam one of the thmgs I showed hIm was the ledger
(24) card from the assessor s office and 11 showed that there had
(2.:5) been a - for thIS particular 10[ thIS lot that sold 10 1985
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Vol 1-41
(I) there was an adjustment on the valuanon on that - thIS
(2) pre-exIsted any lawsuit - of25 percent for the access to the
(3) property because that partIcular parcells on the top of a
(~) chff and ten percent for the view because there Sa setback
(S) requIrement and when you re on top of the chff WIth the
(6) setback requirement baSically whereas all these other
(7) propertIes you can look out and see the water when you re on
(8) top of the cliff you look out and you see blue sky I mean
(9) that s - or whatever color the sky happens to be

(10) The pomt IS that there was thiS 35 percent adjustment on
(II) the card long before there was any lJugauon
(12) Now what Mr Carlson has done IS he has taken - he s done
(13) TWO thmgs One IS mstead of havmg thiS as a gross pnce
(I~) per lot he has taken thiS down to a urnt pnce per acre and
(IS) so you II see that the pnces over here relate to so much he s
(16) dIVided the gross pnce by the number of acres mvolved
(17) The second thmg he did was that With respect to the June
(18) 1985 pnce he adjusted that With respect to the 35 percent
(19) adjustment that was contamed on the - on the card This was
(20) not - he s just reportIng If you took the thmg that was
(21) already eXisting on the card before there was any lawsuit made
(22) thIS adjustment thIS IS what thiS - thiS IS what thiS plcrnre
(23) would look like for that sale
(24) That s all he s done He has not used any - I mean
(lS) anybody can do that math

Vol 1-42
(I) THE COURT I can t
(2) MR STOLL Pardon me?
(3) THE COURT I can t but that doesn t mean anythmg
(4) MR STOLL Well at any rate Your Honor-
(S) MR OPPENHEIMER It s the reciprocal Your Honor
(6) can t multiply and dIVide either
(7) MR STOLL At any rate Your Honor that explams
(8) that figure We gave him the backup matenal for that
(9) And With respect to the other eXhibit that IS PX8604 -

(10) THE COURT I see It
(II) MR STOLL Okay With respect to thiS we furnished
(12) them also the backup and we sent them last Fnday
(13) inCIdentally a letter whIch I ve got a draft of here Your
(I~) Honor If I can approach -
(IS) THE COURT Thanh
(16) MR STOLL - of the baclcup on all these exhibits
(17) This matenal that IS contam~1 m 8604 comes from what IS
(18) called the Alaska Taxables that s these documents here
These
(19) arc pubhc documents anybody can get them
(20) And what he has done IS he took the - thiS IS the assessed
(21) value full assessed value of all property 10 the state of
(22) Alaska that IS the green hne that s thiS Ime here And he
('J) has taken the toLaI assessed values for Kenai and Valdez whIch
(24) IS thiS purple hne and then he has taken what Mr Papke
(2S) called hiS OIled areas whIch IS an area contamed of Kenai
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(I) Valdez Cordova Kodiak - and mcludes urban areas as well as
(2) the remote propertIes
(3) And thls - thiS graph - thiS IS Simply repomng what the
(~) stausUcs show m the taxable tables that s all It IS No
(S) THE COURT Wbatdoes It rebut counsel?
(6) MR STOLL Well what It rebuts IS It goes to the
(7) Issue about how relevant the eVidence was of Mr Papke that he
(8) put on - he put on two graphs one graph - excuse me Your
(9) Honor let me just get the graph here Here we arc

(10) He did a - you may recall thiS graph and mcldentally
(II) thiS graph was a new graph that was prepared - there was a
(12) Simllar-
(13) MR OPPENHEIMER Look It Snot correct -
(I~) MR STOLL I know It IS sImdar to a graph There s
(IS) a large number m the Papke-RaddewIg report Your Honor
which
(16) IS thiS volume here If I can just show the Court
(17) THE COURT Please don t
(II) MR STOLL Well at any rate there Sa large number
(19) of graphs m the back of thIS one of which has data that IS
(20) SImilar to thIS It s not m the same format as thiS
(21) pamcular graph and m fact at the ume of tnal we dldn t
(22) know which graphs he was gomg to use and wblch we may
have to
(23) respond to but at any rate thiS IS one of the ones that he
(2~) used
(lS) And the theory of thIS graph IS that here Sthe spill
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(I) area and that the assessed value ofall real estate m the
(2) state of Alaska just the spill area followed the bulC
(3) contours after the spill of what happened the rest of the state
(~) of Alaska
(S) Now the Significance IS that thiS IS a very trrclevant
(6) data
(7) THE COURT ThIS the one -
(8) MR STOLL This IS It S very trrclevant becau$C
(9) the remote property areas m Kenai and Kodiak Island Borough

(10) are such a small very small percentaee of thIS total
(II) And two of the other exhibits that counsel objecu to
(12) are - If I may Your Honor tlw exhibit now tlw exhIbit
(13) and thIS IS Exhlbll 8602A the 89 million dollar figure that IS

(l~) the small sliver at the bouom of the page IS laIccn from the
(IS) - you II recall dunng the eXIlllll1ll110n ofMr Hurer he
(16) agreed that the remote areas of Kenai PenmsuIa Borough or
Tax
(17) Code Area 67 and the remote areas of Kodw arc In tax code
(18) area number five
(19) ThIS IS the - SImple addllloD of the full ..seased values
(20) of thosc TWO remote areas
(21) The blue area which IS the 2 962 000 000 dollar fIgUre IS
(22) the total assessed value for what Papke calls hu spill area
(23) In fact I ve got another graph which IS 8603A whIch shows
(2~) just the companson betwccn these two The pouu IS 11 that
(lS) If you have a one percent InCreasc In Papke I spill area whIch

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 41 to Page 44



lISA srATE TRIAL BEARING 9-06-94 VOLUME 1 XMAX(11)

Vol 1-4S
(I) we are gOIng to argue IS an rrrelevanl - rrrelevanl data base
(1) you could have a 50 percenl decrease m the assessed values m
(3) the remote property areas whIch we contend are the relevant
(4) areu and It gel complelely swallowed up by the one percent
(') mcrease
(6) So all we re trymg to do here show what the government
m data demonstrates are the figures so all ofthts matenal and
(S) thts goes bact to of course thiS Ime -Ime graph shows that
(9) the - the matenal I mean thts IS nol- Mr Carlson IS not

(10) gomg to argue thIS I - thiS is for subsequent but II s
(ll) limply presenang what. Ifyou - you ve got 10 loole at the 
(12) whalls the relevantarea here You can IJust talee the whole
(13) stale of A1aslca or all these other areas m Southeasl Alaslca
(14) so thaI 5 - that 5 basically whal thaI goes 10

(m TIfE COURT Thanlc you
(16) MR OPPENHEIMER Your Honor could I - Your Honor
(17) the subJecI ofall of Paplee 5 testtmony was m hiS report
(IS) Agam thIS - thiS table doesn I bear any relationship either
(19) to the testimony we ve had or to Mr Carlson 5 area of
(10) experttse We re mil tallelDg aboul Kenai lind Valdez and a
(11) chart like thIS you know WlthOUt expert testimony to explalD
(12) It thiS IS not Just the subjecI of seems 10 me ofan
(13) argumenl
(14) There 5 expert testtmony required 10 understand the
(13) derogation of the data and then to the extent somebody s

Vol 1 46
(I) gOIDg to draw a conclUSIOn from It I thmk that s also subject
(1) to expert testimony
(3) I will tell you thaI the backup data we have docs not allow
(~) us to duplicate thiS In any way sbape or form
(.I) TIfE COURT Does not what?
(6) MR OPPENHEIMER Allow us to duplicate It

m We take the numbers we don t get thiS chart I m sure
(5) that Will be the subjecI If thiS IS allowed m IS the subject
(9) of cross-examInation

(10) It 5 either been done Incorrectly or somethmg 5 gomg on
(Il) bere
(11) The two diagrams we bave here - I II JUSI put one on the
(13) board
(I~) A couple ofpomts One you II recall what Mr Papke
(1.1) s.tld He was asked aboul thiS he was asked a couple of
(16) Urnes - Mr Stoll I believe was the cross exammer - asked
(17) him you know Isn tit true that remute lands are just a small
(15) percentage of thiS? He - and said he thought they probably
(19) were
(20) He was also asked Isn tit true that a lot of the remote
(11) lands are not 10 the tax base? Yes all of the pomts were
(22) gone througb With him
(13) And on redirect I asked him Assume all of that IS true
(24) does It change your conclUSions about the slgmficance of the
(2.1) SouthcentraJ? To hIm he said IC did not and that s because

(I)

(1)

(J)

(~)

(s)

(6)

m
(S)

(9)

(10)

(II)

(12)

(lJ)

we
(14)

(1.1)

(16)

(17)

(15)

(19)

(20)

(11)

(12)

(2J)

(24)

(13)

(I)

(1)

(3)

(4)

(S)

(6)

m
(5)

(9)

(10)

(II)

(12)

(lJ)

(14)

(IS)

(16)

(17)

(15)

(19)

(20)

(21)

(22)

("J)

(24)

(13)
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wbether you reJect It or accept It hiS premise IS If you have
a marleet- If you have a trauma slgDlficantto unpact on the
properttes you ought to sec It showmg up m all of the
markets
So even If hypothetically It wasn t - that data was not a

real good magDlfymg glass on the remote properties It dldn t
matter because he expected 10 see market reactions 10 the other
markets
So thiS IS nOI- thiS IS not rebuttal to Mr Papke
In addition to thaI these numbers these full values thaI

are bemg discussed here there IS no reportlng of something
called full value This IS a number that bas been generated or
adjusted agaID by Mr Carlson so once we go back to these

find derogation of the charts reqUires as much expert testimony
as Interpreting them and getting 10 a conclUSIOn
Exhibit 10227 which was the matched pairs that

Mr MacSwam bad from - I don t have IC ID front of me but I
thIDIe Pasagshak Hidden Bay Ugak or Uyak I get confused
Omon Bay all that- here IC IS all that data IS In the
MacSwam report and I would - I would remmd us that the chart
that supposedly rebuts that - agam Your Honor Will
remember - IS a chart that has only one cross over of that
There s a ODlon Bay portion that crosses there Otherwise

we ve got Village Islands which agam was m hiS appraisal
He could have testified about that on direct they chose not to

Vol 1 48
ask him He testified mSlead about Alltak which IS also on
the cbart It s surpnsmg It s testimony m one case IC s
addmg tesllmony m hiS report they elected not to tesufy
about In the other case m the middle case he IS makmg an
expert adjustment to the Omon Bay data m order 10 try to
argue agamst MacSwam 5 matched pair
The fundamental pomt here though IS If any Issue has

been clear It IS that the effect of the all spill on property
values IS an Issue m thiS case And when we deposed
Mr Carlson at length over a Wide penod of lime In Kodiak 1l
was - he repeatedly explamed to us that hiS assignment was
limited to domg the appraisal of Kodiak Borough lands as of
the day before the spill and he was expressly notmvlCed to do
any sort of valuauon and had not done that and that s why I
objected as strongly as I did though It came m when he
tesufied about S 1 5 2 5 3 5-4 which IS the Alltak Bay
because I really thought that was hiS expert tesllmony then
It did come m but the fact IS that I lost that fight but

that was dlrecttesllmony And clearly It IS It s tesllmonY
about whether the 011 spill has an Impact on values
He chose to give one matched pairs example and not others

Now he wants to come back and do more And It s -11 5

mappropnate
TIfE COURT Okay Thank you counsel I ve heard 11

all I ve heard It all

Page 45 to Page 48 9072587100 MIDNIGHT SUN COURT REPORTERS



BSA STATE TRIAL HEARING 9-06-94 VOLUME 1 XMAX(lJ)

Vol 1 -49
(I) The rule - I assume you re refemng to Rule 46 as a basIs
(2) for me not allow1Og thiS teswnony counsel
(3) MR OPPENHEIMER Your Honor will see me leap10g
(') rapidly and unmedlately to Rule 46 I tIunk It might be fair
(S) to assume that that IS the rule I want
(6) THE COURT I don t know Don t assume anyth10g
(7) MR OPPENHEIMER If It Sthe rule of regard10g
(8) subrogatlons of lawyers 10 Alaslea I will Withdraw 
(9) THE COURT That s 81 counsel

(10) MR OPPENHEIMER As my counsel suggests I should say
(II) there s a number of rules on which I rely
(12) THE COURT I thmle It s Rule 46(c) The parties may
(lJ) there respectfully 1Otroduce rebutung eVidence only unless the
(I') Coun for good reason and 10 the furtherance ofJustice permits
(IS) them to admit further eVidence That s the rule Isn tit?
(16) MR OPPENHEIMER It IS
(17) THE COURT To me the witness IS thiS FIrSt It
(18) rebuts speCific testimony from witnesses 10 the defense case
(19) I don t believe under the circumstances It s necessary to put
(20) absolutely everythmg In your case 10 chief or sacnfice the
(21) nght to - to present rebuttal testimony to specJfic pieces of
(22) defense eVidence This IS - thiS IS a one troublesome aspect
('3) of thIS witness testimony and other witness testimony IS
(2') that they have expertise There have been people on both
Sides
(2S) of the case that have - have clearly teStified from the baSIS

Vol 1 SO
(I) of their own expertise and Mr Carlson IS one of them
(2) Now he s been called a fact witness but hiS teswnony does
(3) cal1mto the mix hiS expertise The defense has done exactly
(') the same thmg It s not as If thiS IS a one Sided deal You
(5) made your agreements IU the case you tried to live With them
(6) and then - and you made objection when you thought

somehow the
(7) testimony was gOing outside the agreements and I ve tried to
(8) deal With that shifting struatlon throughout thiS trial
(9) But Carlson has expertise He has the expertise that would

(10) make It easier for him to prepare hiS eXhibits and In fact to
(II) Investigate these quesuons and to pull statistical conclUSIOns
(12) or extrapolauons out of the eVidence that he reViews and then
(13) put them on a grapb
(I') SO be has expertise but thIS IS not to me clearly expert
(IS) lestlmony Especlal1y as the parties 10 thiS case have chosen
(16) 10 define expert testimony Jaslcal1y both of you have -
(17) have Ignored the expert question And for legitimate reasons
(18) Because thiS case would have been a mghtmare trymg to be
(19) stncI aboul the rules and deSignate alllctnds of people as
(20) expen to talee all their depositions you found a reasonable
(21) procedure pretnal to try to deal With the Issues
(22) Now what we have here IS Mr Carlson who has expertise bUI
(23) who has been allowed to testify ID the case In chief eVidence
(2~) from hiS expentse and he s gOlDg to do It agam ID thiS
(2S) rebuttal case This testimony IS wel1 wlthm the area of - of

Vol 1 51
(I) allowed teswnony that he gave tn lus case 10 cluef teswnony
(2) and sure cross-cxammanon on these Issues IS lotally
(3) appropnate 10 order to figure out whether or not hts teswnony
(') IS persuasive or not So have at It but thJs IS - th1s IS

(S) rebuttal teswnony To the extent that It might nol be
(6) conSidered to be rebuttal testimony I thmIc that I have the
(7) dlscreuon to say 10 the 10terest ofJustice he s gomg to be
(8) allowed to teStify and that s what I m saYing nght DOW So
(9) he 11 be allowed to tesnfy

(10) MR STOLL Than.Ic you Your Honor
(II) MR OPPENHEIMER Your Honor we have a few more I m
(12) not sure that everyone IS senous about all of these Let me
(IJ) talce one qUlcle checle
(I~) THE COURT Ycab that sa quesuon I should be asle10g
(IS) you now counsel With every quesnon Arc you senous?
(16) MR OPPENHEIMER Let me Just see If - for example
(17) Your Honor thiS IS the reality checle I have a table here
(18) entitled Nauve people employed 10 the 1989 cleanup and I ve
(19) got to believe that thiS IS - thiS must begin a senes of
(20) exhlblts-
(21) MR STOLL That s one of your exhibits
(22) MR OPPENHEIMER It came as pan of your DX
(2J) deSignation
(2') MR STOLL We gave you a reVised list last weele
(25) MR OPPENHEIMER Let me Just checle and make sure We

Vol 1 -52
(I) don t have that exchange 4940 was that replacement for spill
(2) year?
(3) MR STOLL No that s not-
(') MR OPPENHEIMER Limited uses per acre
(S) MS JOHNSON That Sdropped
(6) MR STOLL That s dropped?
(7) MR OPPENHEIMER DXI0303 recreauonal Site
(8) comparables
(9) MS JOHNSON No no

(10) MR OPPENHEIMER Same thmg
(II) MR STOLL No no
(12) MR OPPENHEIMER Same thmg
(lJ) MR STOLL No we re not Ulmg any oftholC maps
(I') MR OPPENHEIMER Same thmg here? The number u 
(Ij) MS JOHNSON It I 10245 A ADd-
(16) MS JOHNSON No
(17) MR OPPENHEIMER How about thiS one?
(18) MS JOHNSON No
(19) MR OPPENHEIMER How about any of these remauung?
(20) MR OPPENHEIMER Just talce a loole If you can
(21) stipulate to those
(22) (DISCUSSion off record between couDleI)
(2J) THE COURT Are we resolv1Og these awal!lng
(2') questions?
(25) MR OPPENHEIMER Almost Your Honor
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(I) MR OPPENHEIMER Your Honor you 11 recall that
(2) TlID. - well perhaps you won t only those of us who have-
(3) TlID.Hurley provided Mr MacSwam with data on properties 15
(4) Illl!es out of KodIak This IS a - thiS IS a note of that and
(S) apparently among everythmg else he s gomg to talk about
(6) Mr Carlson s gomg to talk about I guess the mterchange
(7) between Mr Hurley and Mr MacSwam on properties 15 mIles
(8) outside of Kodiak which seems to me whatever else our
(9) standards are that doesn t-

(10) MR STOLL Let me have thiS one
(11) Your Honor first ofall Mr Carlson unlike some other
(12) non-expert experts did have hiS deposlcon taken I thmlc for
(13) Dine days maybe It was longer than that but I know It was at
(14) least DIne days And on June 30th of last year he Issued a
(IS) report called the sales - Sales Frequency ReView of - Sales
(16) Frequency of Remote Properties And thiS IS - thiS IS the
(17) report and thiS IS the deposltton the portion - thiS IS most
(IS) of the portions that dealt With thiS sales frequency data
(19) THE COURT Those books?
(20) MR STOLL These are the deposlcons This IS a
(21) deposlcon of Mr Carlson the pornon of It that dealt With
(22) the sales frequency report Now Mr MacSwam testIfied that
(23) he got some data from Mr Hurley which was contalDed on thiS 
(24) remember he wrote thiS on a piece of butcher paper up here for
(2$) the JUry Kodiak sales, and so the question IS why dldn t-

Vol 1 54
(I) how did Mr Carlson - Mr Carlson reached a conclUSion With
(2) respect to sales frequency And he tesufied to that
(3) He Issued a report on It last year he wu deposed on It
(4) and he teStified about It m hiS case m chief Why dldn t you
(S) consIder these - thiS transacconal data that IS contained In

(6) Hurley because thiS shows that m 1989 the number of
(7) transacnons supposedly went down by Just a slIght amount
(3) from 3100 to 2900 Aod he s Simply gomg to explam why he
(9) dldn t consider thiS data that s all It I proper rebuttal

(10) THE COURT Walt a mmute Am I understand109 thIS
(11) nght? He was asked thiS question?
(12) MR OPPENHEIMER No he was not aslced thiS question
(13) MR STOLL No he was not as Iced It Mr Carlson was
(14) not asked thu I am - I am go109 to ulc him If permitted
(IS) on rebuttal When you did your sales frequency analysu why
(16) dldn t you consider thiS - the number of transactions that the
(17) title company reported as a relevant ractor? Because It shows
(IS) SImply A1I1ght dIp m thele -
(19) THE COURT Oleay
(20) MR STOLL - ID these transactions And he s gOing
(21) to explam why he dldn t consider that
(22) That s all Very short and sweet
(23) THE COURT That s all huh?
(24) MR STOLL Pardon me?
(25) THE COURT That s all huh?

Vol 1 55
(I) MR STOLL He s Just gomg to slID.ply rebut It He s
(2) gomg to say he dldn t thmk It was relevant
(3) MR OPPENHEIMER He s rebUtting testimony apparently
(4) which would be elICIted for the first time when he s asked on
(S) rebuttal
(6) MR STOLL No Mr MacSwaln got up there and saId
(7) conrrary to what Mr Carlson said hiS - he dldn t say It m
(8) these words but thIS IS the gist of It as I took It that
(9) contrary to what Mr Carlson said about sales frequency the

(10) number of rransactlons Just percolated nght along consIstent
(11) between pre-spill and post-spill and he used thiS - these
(12) StatiStiCS to prove that POint
(13) THE COURT Okay So Carlson s gomg to tesufy that
(14) that s not what thiS shows?
(IS) MR STOLL That s exactly correct
(16) MR OPPENHEIMER I m sorry I dldn t understand the
(17) lID.port of Your Honor s question This does show sales outside
(18) the IS-mile area What he s gomg to do IS talk
(19) philosophically
(20) MR STOLL No shows both All sales of KodIak and
(21) one IS more than 15 mIles outside the Kodlalc area and he s
(22) gomg to say why thIS IS not relevant why he dldn t-
(23) THE COURT Not relevant?
(24) MR STOLL Excuse me stnke that Why he did not
(25) thInk - why thiS did not aller hiS opinion on the sales

Vol I 56
(I) frequency
(2) MR OPPENHEIMER I can really - Just seem to me AS
(3) If the Issue IS be109 raised and answered for the first ume on
(4) hIS rebuttal
(S) THE COURT It purports to rebut what MacSwaln said
(6) nght?
(7) MR OPPENHEIMER I think the Judge has already
(3) mdlcated that the testimony IS gomg to be In I don t Icnow
(9) Your Honor because I guess what It requires - I guess we re

(10) gomg to be heanng from Mr Carlson IS an enurely new theory
(II) we haven t heard before senously because we don t have any
(12) Idea exactly how he s gomg to deal WIth thiS
(13) THE COURT That s true you don t There was a
(14) shght kind of a vague statement of what he was gOing to say
(IS) wasn t It?
(16) MR OPPENHEIMER It was H was
(17) THE COURT And that s the problem Isn t It you
(IS) don t Icnow what he s gomg to say?
(19) MR OPPENHEIMER We don t know what he s gomg to
(20) say but we do know that thIS particular piece of information
(21) IS somethmg that he - the only way he can testify really
(22) about any of thIS but certamly about thiS IS to express yet
(23) another expert opmlOn
(H) THE COURT Maybe I don tknow that counsel I
(25) know about as much as you do about thiS
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(I) MR OPPENHEIMER But but
(2) THE COURT I see the figures I can draw conclusions
(3) from the figures as well as anybody else mIght since they are
(~) approxlnlately the same and apparently Mr Carlson IS gOing to
(j) testify contrary to the conclUSIon I can reach when you look at
(6) that sheet of transactions and that ts Hey these don t show
(7) the same level of transactions somehow they show that they ve
(8) gone down
(9) I don t know how he s gOing to come to that conclUSIon

(to) neIther do you because you don t know what he s gOing 10 say
(11) MR OPPENHEIMER I m wl1ltng to venrure a wtld
(12) guess
(13) MR DIAMOND The problem we don t know IS we don t
(l~) have a report from hIm or a deposlUon
(lj) THE COURT That s a problem bUI what do I usually do
(16) In that cIrcumstance I usually say to counsel
(17) unfortunately - generally It s counsel from the plamtlffs
(18) table what she gomg to say Not some general descnptlon of
(19) the area In whIch he s gomg 10 teStify I say What IS he
(20) gomg 10 say
(21) Mr Stoll what IS he gOlDg 10 say?
(22) MR STOLL Your Honor whal he s gOlDg 10 say I
m) belteve IS that the - he does not thlDk: thaI thIS data IS 
(24) relates to frequency of sales In the first place the letter
rn) that thIS was copied - these numbers were copied off of a

Vol I 58
(1) leller that we put IDtO eVidence WIth Mr MacSwalD the letter
(2) from Mr Hurley to Mr MacSwalD
(J) The first column - can I have that exhlbll?
(4) MR OPPENHEIMER Sure
(S) MR STOLL The first column relates to transactions
(6) It does not necessanly mean that there was an ann s length
(7) transaction ann s length
(8) THE COURT I ve heard that before In eVidence from
(9) somebody Who was It?

(10) MR STOLL I thInk: thaI I gOI somethlDg close 10 that
(II) out of Mr MacSwalD m cross exammatlon but I don I think: I
(12) got the whole -
(lJ) THE COURT MIght be mIght be
(14) MR STOLL No I thlDk I did get somethmg close to
(13) that out of h1nl Okay then the second column the 1~ miles
(16) Similarly does not relate 10 ann s length sales transactions
(17) and so you cannot - you hal': to evaluate each transacllon
(18) separately and that s what he did
(19) THE COURT He s not gOing to say you have to evaluate
(20) each transacllon separately IS he?
(21) MR STOLL No he s not gomg to evaluale each
(22) transaction separately Your Honor What he s gOing to say IS
(2J) to detennme whether or not they are ann s length transactions
('4) you have to look at each transaction and then he s gomg 10

(23) say when he did hiS sales frequency study which he s teStified

Voll-~9

(1) to he did do that to make sure that each of the transactions
(2) was an arm s length transaCllon
(3) MR OPPENHEIMER BUI Your Honor-
(4) MR STOLL So he s gomg to say that slnlply takmg
(5) all these figures as to the numbers of pieces of paper that go
(6) through thts title office does not - does not gIve you
(7) mcanmgful mformallon
(8) THE COURT I see
(9) MR OPPENHEIMER Your Honor the fact that these pIck

(10) up all the transacllons has already been testIfied to And
(tI) Mr Carlson s deftnJlIon of remote Isn t this deftnJlIon
(12) Mr Carlson s deftnJlIon IS It s off the road system nOll~

(13) mtIes out
(14) MR STOLL That s another pOInt I m sorry you re
(Ij) correcl That s another pomt
(16) MR OPPENHEIMER He s already testified to that but
(17) for hIm 10 delve mlo these numbers and express a vIew that
(18) they should be adjusted m some way IS to Jump Into an Issue
(19) between Hurley and MacSwam These are not numbers that he
has
(20) used thaI he would compare ThIs once agam requires h1nl to
do
(21) an expert analySIS of the data of sales more than 15 mtIes
(22) out Or 10 repeal testimony we already have
(23) THE COURT Fme I thmk: II s rebuuallestlmony
(2~) So It WIll be allowed
rn) MR STOLL Thank: you Your Honor

Vol 1- 60
(I) THE COURT We have one more thlDg
(2) MR DIAMOND The Alyeska Emergency Center
(3) transcnpts
(4) THE COURT Not an easy thIng for me 10 deCide WIthOUt
(5) that transcnpt
(6) MR DIAMOND What I was gomg 10 do I have It cued
(7) up It s a two mmute tape You can listen to the
(8) transmISSIOns
(9) Before Joel does It let me JUSI put this m conlext

(10) These are made aDd I have the lime codes you 11 see them on
(II) the bottom of the screen Whal I have done these are only the
(12) excerpts that the plamllffs want
(13) If we gellDto thIS we have some 106 problems and we d
(14) Itk:e to talk: 10 you aboul what gets played bUI we don t thmk:
(IS) anythmg should get played These are JUSI theIr excerpts
(16) They re wlthm the first I believe 36 hours after the spill
(17) The commuwcalloDS are between one guy from Exxon Don
Cornell
(18) who was not mvolved m the cleanup ThIs IS - he was the
(19) only reSident Exxon manager m at the time because Exxon
(20) doesn t have ongolDg operations ID Alaska ThIs IS hIS
(21) communIcations WIth Alyeska who was then In charge of getting
(22) the OIl off the water It IS nOI part of the cleanup thaI the
(23) Coast Guard lestlfied 10 nor that Mr Hamson testified to
(24) With that caveat let s roll It
rn) (AudiO tape Played)
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MR DIAMOND I thmk thaI s the last one
THE COURT They would have saved the best for last
MR DIAMOND In faIrness of the plamtlffs they did

put them m chronological sequence They left a 101 out bUI
they did put the ones that they used m chronological
sequence I want to make two observations and then Mr Stoll
can lell us why thIS ought to come In and I d Idee to be heard
further but If thiS were Otto Hamson talkmg to the troops
ID connection With the cleanup one might reasonably ask whal
does thiS have to do With land damages how much OllIS still
out there what dldn I get cleaned up how badly things gOI
oded I mean thiS IS just son of unabashed Exxon bashlDg
and I thlDk we would have legillmate arguments to keep thIS oUI
If II were Otto Hamson ID Apnl talklDg to the Exxon cleanup
forces
II s nOI It s a manager here m Exxon who IS talkmg to

the Alyeska people and made no Independenl eVidence In thiS
case thaI Alyeska was responsible for aboul the first 72
hours Alyeska was cntlclzed for dOlDg vlrrually nothlDg and
we have an Exxon manager rrylDg to kick butt and light a fire
under Alyeska to do somethmg So It s even a step removed
from the bad guy - good guyfbad guy eVidence that we ve been
talklDg about thus far and I thlDk It IS wholly Irrelevant
bUlto the extent It has any relevance 403 really dictates II
be lefl out because thiS IS really In the-air sruff and II s

(I)

(2)

(J)

(4)

(S)

(6)

(1)

(8)

(9)
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(II)
(12)

(13)

(14)

(IS)

(16)

(11)

(18)

(19)

(20)

(21)

(22)

(23)

(24)
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self-laudatory matenalm I thlDk we should be able to put
somethtng -
THE COURT Well thIS self-laudatory matenal where

were the objectlons to It?

MR STOLL Well Your Honor candidly I thought that
we had objected to thiS If you want me to -
THE COURT You may very well be able to find some

counsel bUI my view of II - maybe I m dead wrong abouIII
bUI most of that sruff came m WIthOUt obJect!on There was a
lot of self-lDdulgence In thiS case there s no questlon about
that
MR STOLL I understand thaI Your Honor but 1
THE COURT The quest!on IS did I get an opporrunlty

to curtail some of that self-mdulgenr syrupy testlmony thaI
was presented and I don I think I did
MR STOLL Well Your Honor I thought you had the

opporrumty truthfully I was not the attorney thaI was m
charge of deallDg wllh thaI pamcular thmg so I can I say
thaI - I know that I dldn I gel up and object to It I
objected before the master on II and we had a - you know a
heanng there and master IDdlcaled ID ralklDg to you I don I
know - I honestly don t know what happened With respecllo
It I can I make representation to the Court
THE COURT Okay Thank you
MR STOLL Ifwe could -If thaI s gomg to rurn on

Vol 1 62
(I) really unfaIr 10 tar the cleanup people who came ID much laler
P) wllh Mr Cornen s perhaps Intemperate and nOI

well though I OUI
(3) remarks 10 people al Alyeska when they were runmng the show
(4) MR STOLL Your Honor on Fnday Mr Hamson
(S) ceslIfied thaI Don Cornett was In charge of what we call our
(6) Alaska Inlerest office He was the guy here In Alaska pnor to
(1) Mr Hamson s amval on the scene and we think thalli s
(S) perfectly Irrelevant ID View of the leStlmony thaI Exxon put
(9) on on Fnday of the admirals testlmony and Mr Hamson S

(10) testimony that they were JUSI out here dOing good things and
(II) they were only Interesled In gettlng the beaches clean and so
(12) on and I thmk that thiS goes to demonstrale thaI thIS was a
(13) show co some degree In certain places Maybe - there s no
(14) queslIon they made effons In certain areas bUIll certainly
(IS) goes to theIr good faIth as they put on all thIS eVidence and
(16) the praISIng of - of themselves bothin the letters that they
(11) received from other people as well as the lestlmony of the
(IS) admirals and Mr Hamson So II I think II goes dIrectly 10

(19) thac Polnl and I think Your Honor Indlcaled on Fnday you saw
(20) the relevance of thIS because-
(21) THE COURT I said they were gomg to look - I d
(22) certainly conSider II counsel
(23) MR STOLL r m noc suggesting you ruled on II bUI r
(24) thmk thIS goes dIrectly to thac Polnl and I just think thaI
~) there s - you know they re able 10 put all thIS

Vol I 64
(I) whether II comes In or nOI then I d like 10 awall
(2) Mr Perumenos
(J) THE COURT Yeah I don I blame you All nght thank
(4) you
(S) Counse)?
(6) MR DIAMOND I don I thmk there were any objections
(1) 10 you
(8) THE COURT Well I gOI no objeclIons on the admirals
(9) lestlmony nolone Now they may have made them In the

(10) contexl of the master s heanng but thaI s nOI enough
(II) MR DIAMOND r think thaI s certamly a pomt bUI
(12) even had objections been made I thmk whal we have here IS
(13) son ofan escaiallon and II s an escalation thaI I thlDk we
(14) can lay at plamtlffs doorslep more than our doorstep because
(IS) they put on theIr case firsl- and I m nOI saYing I wouldn t
(16) have done the same thmg bUI thIS allstaned With Mayor Selby
(11) blasting us blastlng the cleanup people followed by
(18) Mr PIper who jomed In m the chorus and said
uncomphmentary
(19) thlDgs aboul the cleanup When we asked to pUI on the
(20) admIrals the master rurned us down and said No good-guy
(21) sruff
(22) We said Well thaI mlghl be fine under the Circumstances
(23) bUI we ve already had bad guy sruff - and the chan that Mr
(24) Clough read from before somethmg I prepared for you on the
~) lefl are each of the excerpls thaI we soughI 10 gel In from the
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(20)
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(22)
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Vol 1-65
adDllrals and on the nght IS what we thought we were
rebutUng
We dldn t get everythmg we wanted IrotlaIly we only got

four out of ten and then when Mr Petumenos asked for an
addlUonal excerpt we got five out of ten - five out of II
but Mr Ruskm kept out a good portion of what we wanted and
put m only what he thought was necessary to rebut what the
plamtlffs had put m m the case In chIef We supplied him
With all the transcnpts and he had oveI1llght to look at all of
that
What the adDllrals represent IS a measured response They

put m some bad-guy stuff we got to put In some good-guy
stuff But at least It was measured
Mr Cornett s tapes to the extent that s Mr Comett-

and I m not concedmg foundation for one Dllnute - but reaIly
blows thIS one Sided
Now thiS really IS an escalation In a battle of who s roce

and who s not wce and It really does force us to try to
figure out now what are we gomg to do on surrebuttal put all
of thiS In context explam what was gomg on put on all of
the eVidence about Alyeska s Inaction m the fust 72 hours and
Mr Cornett s frustration but really m response to what?
Why should thiS come m?
They said some nasty thmgs about us and we got to say what

the master thought was a balancmg amount of thmgs to counter

Vol 1-67
(I) I dldn t - I m not gomg to step m m the DllddJe of
(2) somebody s case and stop them when they re congratulating
(J) themselves I believe that It s up to the opposmg party To
(~) make the appropnate objections so I can somehow cunau the
(S) scope
(6) Now thiS IS an addItional piece of eVidence that I - that
(7) I knew was m the works and that I thought well maybe If I
(8) take all these thmgs mto consIderation at the end of the
(9) case maybe somehow thIS gets m but havmg now heard

almost
(to) all of the case I can t - I can t come to any honest
(II) conclUSion except that thIS IS a piece of eVidence that s
(t2) solely for Its unfau prejudiCial value and not probative at
(13) all on any matenallssue In thiS particular tnal And
(I~) therefore I m not gomg to aJlow 1t much as I m tempted
(1$) MR STOLL Your Honor could we - could I have
(16) Mr Petumenos come back because he was more dIrectly - If
(17) It Sappropnate7 I mean I 11 find out first-
(II) THE COURT You can have him come back but he was
(19) here when I raised thIS Issue today I mean he was here he
(20) knows that nobody made any objections to me after the master

(21) MR STOLL I have to say candidly Your Honor I met
(22) WIth Mr Petumenos nght after leavmg here and I dldn t
C2J) reahze the lack of objection or aJleged lack of objection was
(2~) an Issue on our case and so he asked me If he should come
back
(2$) and I told him I dldn t think It was necessary So I dldn t

Vol 1-66
(I) that and that s where It ought to end I think thIS really
(2) tipS the scales decldely m plamtlffs favor and unfairly m
(3) plamtlffs favor
(~) THE COURT Thank you This IS certainly - thiS IS
($) It counsel I ve had - unless you have somethmg more to
(6) say
(7) MR STOLL No I don t I was just standmg up
(8) because he was
(9) THE COURT Oh okay good It s tempting It s

(10) tempting and It does tempt me to let thiS eVidence m which of
(II) course IS somethmg a judge has to be careful of when he feels
(12) tempted because he s always about to make a mistake This IS
a
(13) highly mflammatory piece of eVidence taken at a time In the
(14) begullung of the spill where I m sure there was chaos gOIng on
(1$) all around the speaker It s an Incomplete version I m sure
(16) of what was gomg on and v_ry very prejudicial So the
(17) question IS what does It prove m a case that should be no
(IS) matter what the parties dunk they have to present m order to
(19) wm It should be about damages because liabLlity IS conceded
(20) and state of mind IS not an ISsue
(21) And frankly I find It not probative on - on the damages
(22) Issues In thiS case It s solely to show that Exxon s a bad
(23) guy and of course the reason I m tempted IS because Exxon
has
(2~) gone to such great lengths to prove to us all It s such a
(2:l) wonderful guy but most of that was done WIthout objection and

Vol 1-68
(I) know that that argument was gomg to be presented
(2) THE COURT Sure There s no problem With that
(3) counsel You can certaInly bnng him back but the fact IS
(~) that I thmk: the record clearly shows thIS matter - the
($) admirals testimony was referred to the discovery master The
(6) discovery master made a deCISion I don t know what
(7) stipulations or conceSSIOIl.S were made m that process But I
(8) do know that when I got the testimony nobody asked me to
(9) review the master s work and therefore that eVidence Simply

(10) came In Because It was more certamly - I dldn t tIunk: It
(II) was appropnate for me at that time to make an mdependent
(12) reView WithOUt anybody askmg me to do so and change the
(lJ) rulings
(I~) MR STOLL I undersIand I understand what you re
(1$) saymg I just -
(16) THE COURT That doesn t mean though that Exxon s
(17) eVidence dldn t go beyond that because Mr Hamson hIS
(18) testimony was on a lot of Issues that I felt were mmlmally
(19) relevant to the Issues In thiS case but nobody objected there
(20) either
(21) MR STOLL I understand
(22) THE COURT We were all here for that
(2J) MR STOLL Your Honor can I bnng up two matters?
(2~) THE COURT Yes Iftltey don t take very long Got to
(2$) do It m five mmutes

L
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Vol 1-69
(1) MR STOLL The first IS - I guess Mr Clough has
(2) left but whtle we were - other thmgs were gomg on
(3) drafted a -
(4) TIlE COURT Oh the stipulation
(') MS GUSTAFSON Bob he shere
(6) TIlE COURT What s the other matter?
(7) MR STOLL The other matter Your Honor IS Dr
(8) Gtlfillan They have him as a surrebuttal witness I belleye
(9) we will fimsh our case before the end of tomorrow so they

(10) could put-
(II) TIlE COURT Is he the only surrebuttal witness?
(12) MR DIAMOND We don t know yet I think based on the
(1) eYldence we ye heard thus far he s the only one we currently
(14) are suspecttng
(I') TIlE COURT He s the only one you re plannmg nght
(16) now?
(17) MR DIAMOND Yeah
(18) TIlE COURT Well Gtlfillan s a separate Issue and
(19) needs to be deYeloped appropnately and I can t do It now
rO) know It will be an unproductlYe diSCUSSion
(21) MR STOLL Oleay
(22) MR DIAMOND Just so that counsel knows I ye already
(23) talked to Mr Perumenos about Mr Gufillan and we may come
to
(H) an agreement such that he won t testify With respect to the
(2;5) Withdrawal of certain exhibits that are In eYldence

Vol I 70
(I) TIlE COURT All nght
(2) MR DIAMOND I wanted to remind the Coun that we
(3) stili have a motion outstanding for a JUry view
(4) THE COURT So you do
m MR DIAMOND That we would like to bnng on bnng to
(6) a head at one pomt or another and I thlnle we re only about 22
(7) hours away from the close of eVidence In thiS case and If now
(8) IS a good time -
(9) TIlE COURT Now IS a good time for what?

(10) MR DIAMOND To hnng I! up
(II) TIlE COURT Sure But do you thmk you can do I! tn
(12) five minutes? It s too complicated an Issue but you can
(13) certainly bnng II up tomorrow
(14) All nght have you read the StlpUlallon?
(I') MR CLOUGH Your Honor as great prognosllcator as
(16) usual thiS needs some worle I ve asked someone back In the
(17) office to pull out Mr Teal sand Mr""Harnson s testimony and
(18) what I d IIlee to propose to do IS give a copy back to Mr Stoll
(19) With copies of the tesllmony upon which I! s based so that he
(20) can revIew It
(21) MR STOLL Well may I have that please?
(22) MR CLOUGH You certainly may
(23) TIlE COURT Tomorrow who s - what witnesses are gomg
(24) on?
(2') MR STOLL Mr-

Vol I 71
(I) MR FORTIER Mr Groh
(2) MR STOLL Mr Groh Your Honor
(3) MR FORTIER Theoretically a bl! of Mr Norman
(4) TIlE COURT Mrs Groh nght?
(') MR STOLL I m told Your Honor - I m not dealing
(6) With the Grohs As I menlloned to you last wee Ie Your Honor
(7) there was a funeral In the family and apparently Mrs Groh IS
(8) all upset or somethmg Mr Fomer can respond to thiS
(9) TIlE COURT No don t respond All I want to know IS

(10) whoever With the name Groh IS testifying who s gOing to be
(II) asking the questions You?
(12) MR STOLL No
(13) MR FORTIER I would Imagine Mr Perumenos would be
(14) Your Honor
(I') TIlE COURT Good That means that you and Mr Clough
(16) Will not be needed here tomorrow mormng and can worle on thiS
(17) tomorrow momlDg
(18) MR CLOUGH Happy to do It Your Honor
(19) MR STOLL Your Honor If I may the - I m happy to
(20) do It later today or tomorrow momlDg With Mr Clough The
(21) only problem I have IS If we re not able to get thiS resolved
(22) on thiS Issue then dealing With Mr Robertson because we
made
(23) arrangements for a coun reponer and so on ID Nonh Carohna
(24) to you bow to be ayallable and swear him and -
(~) TIlE COURT When what time?

Vol 1 72
(I) MR STOLL Well we ve made arrangements for him to
(2) be ready at 8 30 We thought the Simplest thlDg to do -
(3) TIlE COURT Then you better get that stipulation
(4) tomght counsel
m MR STOLL That s fine I ve drafted one
(6) TIlE COURT No that s not a StlpUlallOn StipulatIOn
(7) IS when fwO people agree -
(8) MR STOLL I understand that I m not quarreling With
(9) that

(10) TIlE COURT You re gOing to have to keep worlelDg and
(II) you re gomg to have to come to me With a sllpulallon or I 11
(12) rule and It s In both of your Interests to come to - the
(13) figure out a way to stipulate thiS one
(14) MR STOLL That Sfine
(I') MR DIAMOND I was gOing to ask when do we learn
(16) which grow Will be here In the mormng? It may affect the
(17) cross examination Some system
(18) MR FORTIER I thmk I! s fair to ISAOEU Mr Groh
(19) WIll be here tomorrow mommg Mr Groh
(20) TIlE COURT It may be fair to say that but will he
(21) MR FORTIER He will be he Will be here
(22) TIlE COURT Here s some documents and I belleye that
(23) they belong to Exxon
(H) MR OPPENHEIMER I tell you what I 11 grab them and
(~) dlstnbute them to people that need them
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Vol I 73
(I) THE COURT Counsel thank you very much
(2) MR FORTIER Your Honor I Just have homble tunlng
(3) I m not gomg to raise the Norman whether or not he testifies
(~) THE COURT Who?
(S) MR FORTIER Mr Norman we were gomg to talee up
(6) whether or not you have an offer of proof to one poml
(7) Mr Norman s tesnmony
(8) THE COURT Right you can bnng him m and put him
(9) on nghl

(10) MR FORTIER Yes Your Honor
(II) THE COURT Yes you can do that
(12) MR FORTIER FIrSt thmg tomorrow monung
(13) THE COURT You thmk I can malee It by 8 15 You be
(I~) here by 8 15 and I probably wll1 be too
(IS) THE CLERK Please nse This coun stands m
(16) recess
(17) (Recess at 4 28 pm)

Vol I 74

Vol I 75
(I) STATE OF ALASKA)
(2) Reporter s Cernficate
(3) DISTRICT OF ALASKA )
(6) I Joy S Brauer RPR a Registered ProfeSSional
(7) Reponer and Notary Pubhc
(8) DO HERBY CERTIFY
(9) That the foregomg ttanscnpt contams a true and

(10) accurate transcnptlon of my shonhand notes ofall requested
(Ill matters held m the foregomg captioned case
(12) Funher that the transcnpt was prepared by me
(13) or under my direction
(I~) DATED thiS day
(IS) of 1994
(21) JOY S BRAUER RPR

Notary Pubhc for Alaska
(22) My COlI1IIl.1sslon Expires 5-10 97

(I) E X H I BIT S
(2) PX 1529 offered
(~) PX1529 received
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15 18 23 25 511 544
6118 6310 64 15 658
66 17 22 67 2 9 10 24
68 19 69 9 70 7, 75 11
cases [1) 4 11
category [2] 5 24 64
caveat [1] 60 24
Center [1] 60 2
CERTIFY [1] 758
cetera [1] 11 4
challenge [1] 30 10
chance (2)323 48
change (3) 37 18 46 24
6812
chaos [1] 66 14
characterIZed [1] 14 17
charade [2] 17 19 22
charge (20)12 7 11 14 163
9 19 20 2310 15 25 1 15
17 18 19 24 268 60 21
625 6318
chart [11]3525 371116
20 40 6 45 21 46 7 4720
22 482 64 23
charts [2]35 15 4714
check (3)5113 17 25
chief (15)16 4 5 7 9 11
17 21 23 192 3819 21
49 20 5023 51 1 544 65 8
chorus [1] 64 18
chose [3] 62 4725 48 21
chosen [1] 50 15
chronological [2] 61 4, 5
ClancaglInl [3]21 20 25 16
2718
circumstance [1]5716
circumstances [3] 25 11
4919 64 22
citation (1)1918
cited [1] 4 11
cities (1)384
Civil (2) 4 6 28 25
c1alIDS [1]1611
clean [30] 78 85 1013,
11 5 9 23 24 25 1221 22
1417 1618 187 215,16
22 14 23 25 24 7 25 2 10
265 8 13 277 33 10 62 11
cleaned (9) 6 24 716 1011
11 3 21 1223 14 23 2215
6111
cleaner (3) 26 5 6
cleaning (1)28 14
cleanup (23)52 613 23 25
717 8"9, 14 911 14 5 8
15 11 26 2 2722 30 12
33"9 5118 60 18 22 61-9,
14, 62 I, 64 17 19
clear [7] 94 1312 14 21
21 3 9 32 21 48 8
CLERK. [2] 3 3 7315
clients [1]12 11
clifT (3)41 4 5 8

Carolina to designate

STATE TRIAL HEARING
CLOUGH [29] 3 17 22 53
813 910 138 22 14 7, 16
21 1515 196 15 18 21 24
20 23 21 1 10 19 22 25
234 2711 14 296 3321
7015227118
Clough [10] 69 2217 3018
31 16 325 20 64 24 691
7115 20
Coast [11] 13 10 11 1616
25 18 2725 281 3 14 19
3011 60 23
Code [1] 44 17
code [1] 44 17
codes [1] 60 10
collected [1] 24 9
color [2]39 15 41 9
column [4]35"9 583 5 15
coming [4]3124 25 321
3422
COlllnusslon [1] 7522
commumcatJons [2] 60 17
21
company [1]5417
comparable [1] 35 20
comparables [1] 52 8
compare [1] 59 20
companson [1] 44 24
complained [1] 29 11
complete [2] 3424 38 14
completely [2] 75 45 4
complIcated [2]3712 7012
conceal [1]5 1
conceded [2] 22 -9 66 19
conceding [1] 65 15
concern [1] 32 19
concerned (1)3 14
concerns [1] 612
concessions [I] 68 7
conclusion [6] 46 1 47 15
54 1 575 9 67 11
conclusions (4)3817 46 24
5011 572
condition [1]14 12
conform [1]35 19
contused [1] 47 18
congratulatmg [1] 672
connection [1] 61-9
consented (2) 8 14 9 11
consider [6] 344 545 9 16
21 6222
considerable [1] 34 21
consideration [1] 678
considered [1] 51 6
consIStent (1)55 10
consists [1] 38 6
contact (1)1217
contained [5] 4119 4217
25 5323 545
contains [1] 75-9
contend (1)453
content [1] 33 12
contention [1] 26 21
contest [1] 26 19
context [3] 60 9 64 10 6520
contours [1] 44 3
contract [1] 2721
contractor [2) 28 17 18
contractors [1) 2722
contrary {4]15 7 557 9
575

9-06-94 VOLUME 1
control (3) 24 1 27 5 6
controlling [1] 25 14
controversial [2]13 15 308
conversation [1] 34 6
cooperatJve [4] 29 7 8 9 12
coordmates [1] 615
coordmator [9] 11 22 12 12
19 14 24 15 19 162 2312
2578
coordmators [1] 28 6
copied [2] 57 25
COpies [1] 7019
copy [1] 7018
Cordova [1]43 1
corner [1] 4 14
Cornett [7] 37 7 60 17 62 2
5 6514 22
corporation [1] 26 20
correspond [1] 3715
cost [1] 21 17
Counsel [6] 3 5 9 6 21 24
327, 64 5 731
counsel [32] 825 10 4 16"6
199 17 208 19 21 8 232
29 4 33 25 35 22 36 5 37 1
14 43 5 44 11 48 24 49 2 9
10 5115 5222 5624 5716
17 62 22 63 8 66 5 68 3
6922 72 4
counter [1] 65 25
couple [3]357 4614 15
course [5] 3912 16 458
6611 23
COURT [147]3 5 12 20
425 67 82 10 16 25 96
16 103 20 24 1115 18
12 5 13 7 21 24 14 14 19
1513 212316518110
14 19 4 8 16 20 22 20 7
25 21 8 17 24 224 9 19
23 232 5 14 18 2418
20 26 7 27 2 8 10 13 29 4
31 24 32 2 7 33 25 34 8
35 22 36 5 37 1 4 39 1 3 8
19 40 1 4 8 20 42 1 3 10
15 43 5 17 44 7 45 15
465 4824 496 9 12 17
51 14 5223 53 19 54 10 19
23 25 5513 23,565 13 17
24 572
15 58 8 13 19 59 8 23
60 1 4 61 2 6221 63 3 7
13 24 64 3 8 664 9 67 18
68 2 16 22 24 69 4 6 11
15 18 701 4 9 11 23 714
9 15 25 72 3, 6 10 20 22
73 1 4 8 11 13
Court (13) 4 8 5 23 9 21
25 4 29 1 30 8 23 31 18
326 4316 4914 6323
702
court [6] 3 3 8 20 15 4
7123 7315
courtroom [5] 4 2 3 33 3
345,364
crane [2] 7 19 22
crediblHty [5] 6 1 8 4 13 14
2822 3011
crew [3] 12 24 2321 245
crews [7] 623 716 22
2322 245 27 19 29 19

cntlclZed [1] 61 19
cntlclZmg [1] 36 10
cross~xammatlon (8) 5 8
3315 3914 16 46 9 51 2
5811 7217
cross~xamme[2] 29 21
307
cross~xammed[1]40 22
cross~xammer (1)46 16
cross-over [1]4722
crossed [1] 34 21
crosses [1] 47 23
cued (1)60 6
currentiy [1]6913
curtail [2] 63 14 674
curves [1]2622

-D-
daily [1] 2719
damage (3) 34 23 24 39 21
damages (3) 61 10 6619 21
danger (2) 20 16 17
data [21]35 14 3725 383,
6 12 43 19 44 6 451 7 25
46 3 475 19 48 5 53 3 18
23 54 5 9 5723 59 21
date [1]1918
DATED [1] 75 14
day (10)3 8 10 1016 17
12 1 24 24 31 3 48 13
7514
days (4) 21 20 39 7 53 13
14
dead [2] 36 3 63 8
deal [13]12 18 13 24 2724
28 1 18 34 12 36 21 50 4 8
21 5612
dealIng (4)12 12 6318 71 5
22
dealIngs [2] 29 2 3
dealt (3)283 5318 21
debrIS (1)12 25
decide [1] 60 4
deddely [1) 66 2
decision [4] 6 14 30 1 32 10
686
deCISions (2) 6 13 15 14
decrease (1)452
deemed (1)11 23
defacto [1]16 19
defendants (2)10 8 40 7
defense (3)49 18 22 503
denne [1)50 16
defmltlon (3) 59 II 12
degree [1) 62 13
delve [1] 59 17
demeanor [2] 29 18 23
demonstrate [1] 62 12
demonstrates [1] 45 7
demed [1) 6 19
deny [1]5 15
deposed [2] 48 9 54 3
deposition [7] 30 5 31 2 7
53 12 17 21 57 14
depositions [2] 50 20 53 20
derogation [2)4525 4714
desCribe [1] 20 15
describing [1]14 7
description (1)5718
desIgnate (1)50 19
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desJgIlated [2] 34 18 3821 488 5014 16 17,20,5623,5921 fae [1] 61 20
desJgDatlon [1] 51 23 effort [4] 5 1 14 4, 30 12 expertise [9] 45 20, 49 24 FlI'St [4] 41 5-6 4917 7312
detail [4] 20 9 11 21 12, 33-9 501,39 14,22,24 first [24] 3-6, 4-9 13 6 7
2318 efforts [3] 5 2 10 9 62 14 experts [1] 53 12 1320 22 1912 21 20 358
determme [1] 58 23 elderly [1] 31 23 Expaes [1] 75 22 9 16 40 12 5311 554
determmed [1] 14 24 elected [1] 48 3 explam [6] 20 11, 3414 563 5724 583 5 60 16
develop [2] 32 8 35 3 eliCited [1] 55 4 45 21 54 8 21 65 20 6118 6415 6521, 6717,
developed [1] 69 19 Elmo [2] 35 1 39 4 explamed [1] 48 11 691
devoid [2] 1423, 155 elsewhere [1] 717 explams [1] 42 7 fIVe [7] 821,2617,4418
daagrams [1] 46 12 Emergency [1] 60 2 express [2] 56 22 59 17 65 5 6825 7012
DIAMOND [15] 37 7, 57 13 employed [2]2721,5118 expressly [1] 48 13 flown [1] 12 25
60 2 6 61 1 3 64 6 11 employee [2] 2721 2817 extent [5] 138 4525,515 flymg [1] 716
6912 17 22 702 5 10 End [2] 32 2 3 6124 6514 focus [1] 9 14
7215 end [8] 3 8 9 15 9 32 1 extrapolations [1] 50 12 foUow [3]5 10, 62 134
dictates [1] 61 24 35 12 66 1 678 699 Exxon [S5] 419 714 84,22 followed [3] 24 22 44 2
difference [1] 32 16 endeavor [1] 33 21 1015, 20 22 12 9 11 13, 14 6417
differently [1] 32 11 enter [1]3 17 18 13 1 2 11 169 16 followmg [6] 15 1 1613
dIgIlatanes [1] 4 21 entities [1] 12 13 1911,203 23 11, 23, 24 2410 25 19,22 3024
dlDllDlShmg [2] 26 4 entitled [S] 1710 18 191 24 1 11 22 25 1 7 13 21 fool [2] 14 9 10
dip [1] 54 18 5118 24 267,22 2717, 281 18 force [1] 65 18
daect [S] 23 24 28 10 34 20 entry [1] 9 11 292 13 14 16 3012 3222 forces [1] 6115
4725 4819 envaonment [I] 14 12 335 15 60 17 19 6112 foregomg [2] 75-9 11
drrectlon [1] 7513 escalation [3] 64 13 65 17 14 16 20 62 8, 66 22 23 forever [1] 29 25
daectlons [2]13 4, 23 25 essentJally [1] 14 1 68 16 72 23 form [1] 46 4
drrects1y [1]18 21 estate [1] 44 1 format [1] 43 20
dasagreed [1]1910 et [1]11 4 -F- forms [1] 21 11
dIScovery [8] 9 2 5 12 16 evaluate [3] 58 17 19 21 face [1] 329 forth [3] 4 4 6 2916
361 685,6 event [1] 3818 fact [28]4 3 720 1025, FORTIER [9] 711, 3 13
dIScretion [1] 51 7 eventually [1]25 7

12 15 18 1615,19, 182 72 18 21 732 5,10 12
dISCUSS [1] 4 11 everybody [2] 11 6 30 13 Fortier [2] 12 10 71 8
dIScussed [1] 47 11 eVidence [41]166 17 11 19 203 2311 241,2512 14 found [1]5020
DISCUSSion [1] 52 22 23 21 25 2212 13,17, 15 23 271 283,12,13

foundation [1] 65 15
30 13 35 13 43 21 44 23dISCUSSion [1] 69 20 2313,2516 2612,289
4818 502 10 599 68 3 four [6] 3 18, 7 3, 29 17,

dlSmformatlon [1] 25 25 29 1 32 21 33 8 10 11,
factor [1]54 17 39 20 40 14 65 4

dISpute [1]13 16 3815, 43 7 4913 15, 22 frank [2] 18 20, 23
dIStance [2] 33 13 50 12 23 58 1 8 61 17 22

fads [2]1823
Frankly [1] 8 16flUI' [3] 49 4 72 18 20dIStribute [1] 72 25 6215 6521 6610 13 676

flUI'Iy [1] 23 21 frankly [4]5 24 1411 3119
diVide [1]42 6 11 689 17 6913 25 70 7 66 21
diVided [1] 41 16 exact [IJ 29 20

flUI'Dess [1] 61 3
Frequency [2] 53 15 16faath [2] 32 13 62 15documents [3]42 18 19 exactly [S] 4 21 3720 50 3

falls [2] 5 24 6 4 frequency [8] 53 18 22 54 2
72 22 5515 5612 15 55 9 56 1 57 24 58 25
doesn't [IOJ 21 5 6 255 exammatlon [4]611 74 flUIllly [2]31 21 71 7

Friday [IS] 4 14 611 712
37 15 42 3 45 18 53 9 2013 4415

favor [3J 4 11 66 2 3
302 18 20 31 2 10 12 13

60206816 example [7] 13 16 35 2 14 favorable [2]2723 2816
3411 4212 624 9 19

dollar [2] 44 13 21 16 3619 48 21 51 16 federal [13] 820 11 22
fnend [1]344

dollars [1]2913 examples [4] 34 24 35 7 8, 1212 19 14 24 1518, 162,
front [1] 471717 23 11 25 6 8 11 26 25Don [3] 37 7 60 17 625 12 feds [2] 25 22 25 frustration [1] 65 22

doorstep [2] 64 14 exceUence [1]3612
feel [1] 374 full [S] 37 18 4221 44 19

Dr [1]697 except [2] 33 8 67 11 4710 12
draft [1]42 13 exception [1] 15 15 feelwgs [1]33 15

Fundamental [1] 21 1
drafted [2] 69 3 72 5 excerpt [1] 655 feel<> [1] 66 11

fundamental [1]48 7
dragged [1] 712 excerpts [3] 60 12 15 64 25 fellow [I] 710

funeral [1] 71 7
draggmg [1]31 11 exchange [1] 52 1 felt [1] 68 18

furnlshed [1]42 11
draw [2] 46 1 572 Excuse [2] 36 23 55 24 fight [1]48 18

furtherance [1] 49 14
drop [2] 244 3815 excuse [2] 8 18 43 8 fIgUre [7] 37 13 42 8 44 13

dropped [2] 52 5 6 Exhibit [5] 3 8 11 13 44 13 21 51 3 65 19 72 13 -G-
dualmg [1]32 7 4716 fIgUres [S] 40 16 45 7 572

due [IJ 22 8 exhibit [S] 3624, 42-9 44 12 3 595 gave [6] 31 1 5 32 4 42 8

dupucate [2] 46 4 6 583 faJed [2] 3 24 4 8 511 24

dupucatlve [1]38 16 exhibits [8] 34 13 3824
fLIes [2] 36 1 38 6 generated [1]4712

duties [1] 35 5 4216 44 11 5010 51 20 21
filled [1]12 23 generous [1] 28 2

DX [1]51 22 6925 faIm [1] 30 25 gets [2]60 14 679

DXI0227 [2] 39 9 40 6 existed [1] 40 6
Fmal [2] 21 17 19 Gdfillan [4] 3 15 698 18 23

DXI0303 [IJ 52 7 exastmg [1]41 21 fmal [2]9 25 126 gunm.lck [1] 14 2

expect [2]33 19 25 fwanaal [IJ 29 3 gist [1]55 8

-E- expected [1] 47 7
fmd [8]615 2614 15,3014 give [6]22 23 23 14 3422

Expenence [1]23 4
4714 637, 66 21, 6717 48 21,596 7018

early [1] 23 22 Fine [1]5923 Given [1] 2722
easier [1]50 10

experience [1]12 19 flOe [8]3 21 31 7 8 18 342 given [6] 4 3 2422 25 12
easy [1]60 4 expert [20]34 18 3612 16 64 22 72 5,14 23 3713 14

3724 38 1 9 12 21 4521effect [4]13 6 166 32 10
24 46 2 4714 485 17 fmlSh [IJ 699 glvmg [1] 25 25

From designated to gIving



glass [IJ 476
goes [23J 83 1012 11 6 9
24 1618 1720 1816 21
25 4 5 26 2 9 275 7 43 6
458 14 6212 15 18 24
good-faIth [IJ 14 4
good-guy [5J 9 13 15 64 20
6512
GiJodwm [2J 5 25 65
government [IJ 45 6
governmental [3J 12 13 17
23 24
grab [IJ 72 24
graph [13J 39 6 433 8 9 10
11 14 21 25 44 23 45 8
5013
graphmg [IJ 3717
graphs [3J 43 8 19 22
gravel [7J 12 22 13 3 24 7 8
14 15
great [7] 20 8 21 12 22 23
2714 285 66 24 7015
green [IJ 42 22
Groh [7J 71 1 2 4 7 10
72 18 19
Grohs [IJ 71 6
gross [3]40 15 41 13 16
group [IJ 23 21
grow [1] 72 16
Guard [IIJ 13 10 11 1616
2518 2725 281 3 14 19
3012 6023
guess [5J 53 6 569 57 12
691
GUSTAFSON [IJ 695
guy [13]3 18 296 15 24
30 7 15 60 17 61 22 62 6
66 23 25
guys [l]10 10

-H-
Haerer [2J 3721 44 15
hang [lJ 40 20
happens [l]41 9
Happy ell 71 18
happy [2J 29 10 71 19
HarrISOn [27] 4 16 58 9 61
10 74 7 8 7 23 10-9 14 1
15 7 16 13 22 18 17 24 12
13 25 18 60 23 61 8 14
624 7 9 18 6817 7017
hasn't (I] 35 4
hate [l]34 5
haven't [1]56 11
he'll ell 51 9
head [2]30 12 706
hear [4J 424 68 1915
3417
heard [l2] 9 3 7 1320
20 23 28 23 48 24 25 56 11
58 8 61 7 679 69 13
hearmg [5] 9 12 25 5610
6321 64 10
heavily [1] 24 6
held [1] 75 11
helicopter [3] 720 12 25
2411
help (1)1919
HERBY [1) 75 8
Hey (3) 25 22 26 5 576

glass to lying

STATE TRIAL HEARING
HIdden [IJ 4718
lugher-up [2J 13 2 24 11
lughly [5] 13 14 15 308
6613
Htstory [IJ 36 20
history [IJ 29 15
home [2J 305 31 8
honest [3]18 20 23 67 10
honestly [IJ 63 22
Honor [88] 3 7, 14 23 5 3
6-9 83 13 19 910 19 22
10 7 23 11 2 20 12 7 13 12
14 22 1522 25 168 184
195, 19 2021,21 15 22
22-6 10 23 1 9 17 2611
274 12 30 17 33 23 34 3
11 352 16 24 3623 379
395 23 424,5 7 14 43 9
15 44 12 45 16 4721 493
51 10 11 17 52 25 53 1 11
5517,56957225822
593 9 25 624, 19 63 5 12
16 67 15 21 6823 697
70 15 71 2 5 6 14 18 19
732 10
hope [1]274
horrible (I] 732
hours [4J 60 16 61 19 6521
707
housekeepmg [I] 3 7
huh [2J 54 23, 25
hundred [IJ 29 13
hundreds [1]17 5
Hurley [6] 53 3 7 23 54 6
582 5919
hypothetically [1]475

-1-
I'd [6] 4 7 6 7 61 7 62 21
641 7018
I've (14) 20 7 3412 13
4213 44 23 4824 25 507
51 18 58 8 665, 69 22
7016 72 5
Ie [1]14 23
Idea [2J 32 7 56 12
Ignored [1] 50 17
illegal [I) 28 13
imagine [IJ 71 13
immediately [1]49 4
Impact [3] 35 6 472 4820
Impeach [2] 4 16 13 25
In.peaches [1] 28 20
Import [1]55 17
unportant [1]34 15
unpossible [2] 29 21 22
unpractical [1] 30 6
impression [4J 9 20 24 174
263
unproper (1)4 2
m-<harge [2] 27 11 28 20
m-the-aIr [1] 61 25
mactlon [1] 65 21
inappropr18te [1]48 23
incidentally [2] 42 13 43 10
Includes [1] 43 1
incomplete [1] 66 15
Incorrectly [I) 46 10
mcrease [2] 44 25 455
Increasing [2] 40 11 17

9-06-94 VOLUME 1
mdependent [6] 17 15 24
2624 61 17, 6811
IDdlcated [3J 568 62 19
6321
IDdlcates [IJ 9 7
mdIVldual [2J 28-6 24
mflammatory [4J 13 15
3218 3312 6613
mformatlon [5] 31 5 3712
15 5620 597
InrtJa1ly [IJ 65 3
input [IJ 21 12
mstructed [1]10 15
mstructlons [IJ 24 22
mtegnty [IJ 27 7
intemperate [IJ 62 2
Intentlons [IJ 1818
mteractlons [IJ 29 15
mterchange [IJ 53 6
interest [2] 51 7 62 6
Interested [2] 11 11 62 11
Interesting [1] 37 11
interests [1] 72 12
mterpretatlon [IJ 28 16
Interpretlng [1] 4715
Interrupt [1] 374
mtroduce [1] 49 13
mvesngate [IJ 50 11
mvrted [1] 48 13
Involved [3] 23 23 41 16
6018
Irrelevant [6] 44 5 8 45 1
6123,628
Island [3] 36 21 38 7 44 9
ISlands [4] 35 8 36 13 38 22
4724
Issue [49] 4 10 13 16 56
13 20 6 2 8 14 9 14 13 20
146 13 15171823 179
1812 191 2 2010 21 237
9 26 7 9 15 273 11 28 20
21 2925 328 19 20 33 7
3411 43 7 48 7 9 563
59 18 66 20 67 13
19 24 6918 7012 7122
Issued [2] 53 14 54 3
Issues [13)5 19 815 11 2
20 9 23 8 2822 34 1 50 21
51 2 6622 6818 19

-J-
Job [3] 88 13 5 3710
Joel [2J 35 1 60 9
JOHNSON [5J 52 5 9 15 16
18
Jomed [l] 64 18
JOY [lJ 7521
Judge [1] 56 7
Judge [1] 66 11
Jump [1] 5918
June [6]21 19 2324 35 16
25 4117 5314
Jury [l] 3 2
Jury [9] 3 5 5 12 17 4 2213
18 29 18 22 53 25 70 3
Justice [2] 49 14 51 7

-K-
k~p [4] 135 264 61 13
72 10

keeps [2J 26 4 5
Kenai [13J 514 12 10 289
11 3717 19 21 38 7, 42 23
25 44 9 16 45 20
kept[3J 65 2216 65-6
kick [1]61 20
kicker [1] 425
kinds [2] 36 22, 5019
knowmg [IJ 11-9
knowledge [4J 6 16 14 19
1913 3911
Kodtak [I8J 5 14 203 288
9 34 17 36 21 38 7 13
431 44 9 17 4810 12 534
8 25 5520,21

-L-
lack [2J 6723
land [1] 61 10
lands [3] 46 17 21 4812
large [6] 23 21 2616 335,
11 4315 18
largely [1] 32 18
last [11) 15 13 23-9 3411
25 42 12 51 24 53 14 54 3,
61 1 2 71-6
lasted [4]12 8 2616 22 23
late [1] 31 13
latter [1]11 7
laWSUit (2) 41 2 21
lawyers [2] 32 7 49 8
lay [1] 64 14
leap [1] 27 14
leaplDg [1]493
learn [I] 72 15
leave [5] 713 2610 11,
347 378
leavmg [2] 30 6 6722
ledger [1]40 23
legitimate [3] 14 4 50 17
6113
length [7J 285 48 10 58-6 7
16 23 592
lengths [1) 66 24
lessees [1]3622
letter [4J 4213 5724 581
letters [1) 62 16
level [1] 57 7
liability [1] 6619
lIberal [1] 4 12
lIe [1] 18 8
hed [3] 18 1, 3 8
Ufe [l] 18 8
light [2] 5 22 61 20
lunltatlon [1] 38 13
LImIted [1]524
lunlted [IJ 4812
line [6]19 18 4222 24 458
list [3] 20 19 2924 51 24
lIsten [2]13 5 607
litIgation [1)41 11
hve [l]50 5
lost [1]4818
lot [l8) 721 11 3 15 10
17 17 1824 25 198 24-6
26 20 28 8 4025 41 14
46 20 61 4 63 10 68 18
lots [2J 20 7 40 15
Lower [IJ 12 10
lying [l)18 3
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-M- money [1] 2910 7017 par [1] 3612
m'ornmg [11] 10 16 11 7, otT"acwls [1] 13 2 parcel [1] 41 3

MacSwam [22] 35 15, 25 123 1617 25-9 7116 17, Oh [5] 1622 3120,40 1, parcek [1] 40 14
39 5 6 9 14 17 25 40 1 23 20 72 16 19, 7312 669,694 Pardon [3] 11 17, 42 2 54 24
4717 20 48 6 533 7 22 motion [1] 703 od [31] 10 17, 1110,12 15, parents [1] 31 23
556 565 581, 2 11, 5919 move [2] 13 19,25 2 18 121,4 14 23, 15-6 7,8 part [11] 203 211 21, 2810
magmfymg [1] 47 6 moved [2] 36 8 10 1622 17 7, 24 5, 6 2614 3416 19 355 3614 385
mamtammg [1] 4 19 Mrs [2] 714 7 15, 16 29 7 8 356, 38 16 5122 6022
manage [1] 6 19 MS [6] 52 5 9,15 16, 18 48 8 20,6022.6110 parties [7] 3 24. 4 9 26 24
manager [3] 60 19 6116. 20 695 oded [9] 12 22.24 177 9. 3222 4912.5015 66 18
manner [1] 25 13 multiply [1] 42 6 10. 24 8 3723 42 25 61 12 party [2] 5 17 67 3
maps [1] 52 13 myself [1] 34 4 odmg [3] 5 2 2618 2925 Pasagshak [1] 4718

I I market [2] 47 2 7 Okay [17] 1020 125. 14 14, Pat [2] 34"9 381
markets [2] 474. 8 -N- 1521. 2021.23 20. 278 Penmsula [2] 514.4416
master [16] 819 92 12 17.

name [1] 71 10
404 8 21,4211.48 24 people [31] 4 20 618 1018

I I 24 25 6320,21 6410,20
narrow [1] 9 14

5419, 5513 5815 63 24, 1216 18 1617,20 1711,
65 25, 6720, 685 6, 9 6921 15 16 24 1819 2214
matched [3] 38 14 4716 nasty [1] 65 24 okay [5] 22 22 24 20 32 15 23 24 25 21. 2625 28 7
486 Native [2] 26 20 51 18 4020669 2911 33-6 4924.5019
matched-patrS [4] 34 22 nature [1] 28 22 on-5Cene [10] 11 22 1212. 5118 6117. 621 3 17,
3617 18 4821 necessity [1] 33 4 19 14 24.1518,162,23 12 6417.727 25
mater&a1 [8] 24 10 42 8. 17, needs [2] 6919 7016 25-6 8,286 percent [7] 412,4,10 18
45 7 9. 63 1 3 67 13 negative [1] 29 15 one-sided [2] 50 4 6516 44 25 4524
materaals [1] 37 14 nace [4] 2218 3410 6517 ones [5] 161, 11 324,4323 percentage [3] 3717.44 10
math [1] 41 25 18 615 4618
matter [12] 3 8 17 9 22 wghtmare [1] 5018 ongomg [1] 60 20 percolated [1] 5510
12 6 1615, 202, 23 9 477, nme [2] 53 13 14 ODIOD [12] 35 13 20 24. perfectly [2] 1725.628
6618 68 4.696.7 nobody [3] 6720 688. 19 3616 3917. 20 40 10. 11, period [4] 23 23, 24 25.
matters [2] 68 23 75 11 non [1] 33 10 22 4719. 23. 48 5 3421,4810
l\fayor [1] 64 16 non-expert [1] 53 12 operations [2] 28 13. 60 20 pemuts [1] 4914
mean [30] 12 2, 24. 13 21, non-road [1] 39 21 opmlOn [6] 23 14 35 4 penmtted [2] 39 5 54 14
1517 17-9 12 20. 186 215 nonprobatJVe [1] 33 11 3616 3724,5525 5623 persISt [2] 1116 19
6 15 233 2421, 25 16 nonnaI [1] 38 5 opmlOned [1] 28 24 persiSted [1] 11 12
26 12 31 1 5. 32 3. 38 14 Norman [4] 71 3 733 5 7 OplDlons [1] 29 2 persIStence [2] 26 21
40 1 41 8 24 423 45 9 North [10] 713 302 3 6 15 OPPENHEIMER [44] 34 3. 9 person [9] 11 22 12 3 11
586 61 12 6717 19 6816 31 6 20 21 22 71 23 35 23 36 6. 25 372. 9. 39 2 163.2412 2511.12.24
meanmg [1] 2925 Notary [1] 7521 425 4313 4516 46-6, 493. 3014
meanmgful [1] 59 7 note (2) 35 7 53 4 7 10, 16 5111, 16 22 25 perspective [I] 35 20
means [4] 21 4 26 8 3720 notes [3)19 16 20 7 7510 524 7, 10 12 14 17 19 20 persuasive [I] 51 4
7115 Notice [1] 37 17 25 531 5412 553. 16 562 Petumenos [9] 5 7, 9 10
meant [3] 15 5 22 25 notw:lthstaodmg [I] 24 23 7161957111 584593 2010 64 2 65 4 6716 22
measured [2] 65 11 13 number [22] 11 8 9 17 3 5, 9 16 72 24 6923 7113
media [14] 4 20 518 612 196 8 2215 263 16. 2911 opportunIty (8) 4 10 6 1, 9 9. phaJosoplucally [1)5519
14 20 24 7 15 8 1 6 18 16 365 398 4116 4315.18 2224 311. 324, 6313. 17 phone (2)44 2917
21 193 7 44 18 4712 4911 5214. opposmg [1] 673 phony [1] 14 8
meeting [1] 13 1 546 16 5510 order [8] 3 16 624. 914. photographs [1] 2919
members [2] 5 17 18 numbers [7] 35 18 46 7 22 19, 48 5 51 3 66 18 pack [3] 13 3 22 8 59 9
memorandum [I] 4 5 4710,5725 595 17.19 orders [3]16 14 25 19 22 plCk.mg [I] 24 15
mental [I] 27 14

-0- orgamzatlon [1] 335 picture [1] 41 22
mentioned [2] 38 24 71 6 oragmal [1]355 piece [8] 3423 3518 40 12
methodology [1] 38 18 object [3] 8 22 3811 6319 Otto (4] 823 1612 61 8 14 5324.5620 6613 67-6 11
middle [2] 48 4 671 objected [6] 811 15.4815 ought [3] 47 3. 61 7, 66 1 pieces [3] 23 13 4921 595
m.a.les [10] 3 18 175 6 636.20,6819 outside [4] 507 538 5517, Piper [1] 64 18
29 17 53 4, 7 55 21 58 15 ~ obJectmg [3] 3 24 25 8 16 21 place [4] 73 3521.40 12
5913.21 objection [9] 8 8 10 22 outstaodmg [1] 703 5724
ml1lJoD [I] 44 13 10 5 50 6. 63 9 66 25 6723 overnight [1]65 9 places [4] 74 1623 3719
mwd [3] 26 7 34 9 66 20 objections [8] 9 7 14 63 4 overseemg [1] 2725 6213
mwamally [2] 33 11 68 18 64 6 8 12 674 20 oversight [1] 28 13 plamdfr [I) 923
mmlDJUDl [1] 39 20 objects [I] 44 11 plamtdTs [13)417 911. 14 4
mwute [3] 825 5410 6515 observations [2] 25 1 61 6 -p- 1520 2810 301.5717,
DUDUtes [3) 821 6825 7012 observe [2] 29 18 22 P m (2) 3 2 73 17

60 12 613 64 14 658 66 2
mISCharactenzed (1)69 observed (1)23 17 3
mISconception [1] 21 1 obVIOusly [2] 5 15 1315

paclned [1] 33 1 planned [1] 31 22page [4] 5 1 20 4 5 44 14
I I

mlSmConnation [I] 25 13 occasion [1] 24 3 pwr (2) 38 14 48 6 plannmg [1] 69 15
I I mISrepresentation [1] 14 15 occurred [1] 2119 Played [1] 60 25

mISrepresented [2] 10 22 24 offer [6] 310 2723 2819.
paI1"S (1)4716 played [3] 3-9 60 14 15

mIStake [I] 66 12 291736
paper [2] 53 24. 59 5 Please [4] 33 4.4317 7315

mIStaken [1] 36 2 offered [2] 3 11 15 19
Papke [10] 3723 382 12 please [2] 30 22. 70 2142 24 43 7 44 22 25 45 17mISunderstood [1] 10 2 offermg [I] 5 4 4614 479

plenty [1] 36 11
mIX (1)503 offhand (1)5 7 Papke-Roddewag [1] 4315 Plus [1] 29 24
moderate [l)5 22 office [4] 40 24 59 6 62 6. pomt[26] 725.919 11 6 7
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24 152161918722
26 1 274 28 25 34 20
35 19 41 10 44 24 48 7,
55 12 59 14 15 62 19 24
6411 706 736
pomts (4J 5 6 13 25 4614
21
polIcies (lJ 13 5
polIcy [3J 412 19 5-9
portIon [5] 19 25 47 23
5317 21 656
portions [1]5318
position [4] 14 5 18 22
2622 3414
post-spill [IJ 55 11
potentl811y [IJ 30 9
power [1J 336
powerful [1] 33-6
praISes [1] 823
pralSmg [1] 62 16
pre-eXlSted [1]41 2
pre-sptll [1] 55 11
precISely [IJ 29 16
preJudlcl81 [6] 20 17 18
30 9 33 12 66 16 67 12
prelIl1Se [1] 471
prepare [1]50 10
prepared [5] 28 25 39 7
43 11 64 24 75 12
present [7]3 6 182 221
18 31 16 4921 66 18
presentation [IJ 8 6
presented [4J 16 6 32 18
6315 681
presentmg [2]18 10 45 11
press [6] 715 19 21 1913
331
pretrial [IJ 50 21
pretty [IJ 32 21
prevIously [lJ 35 4
price [6]362 4015 41 13
14 16 18
prICes [3]3815 4010 41 15
Prmce [1] 5 13
prior [1] 62 6
probatIVe [4] 20 16 3311
6621 6712
problem [13]104 2211
23 1 2 3 3019 31 2 3823
5617 5713 15 682 7121
problems [IJ 60 13
procedure [1]5021
process [10] 6 25 1014
13 9 1825 21 12 25 14
271 6 2812 687
prognosticator [1] 7015
proof[4J 16 11 2723 2819
736
proper [2]15 24 549
Properties [IJ 53 16
properties (7] 26 20 41 7
43 2 47 3 6 53 3 7
Property [IJ 36 20
property [9] 356 19 3718
40 12 41 3 42 21 44 9 45 3
488
propose [1] 7018
proposed [2] 32 17 3316
prove [7] 82 10 25 1722
5512 6617 24
proven [1] 23 4

potnts to scene

STATE TRIAL HEARING
proves [2J 8 3 11 2
prOVided [1] 53 3
Publtc [1] 75 21
publtc [5] 6 17 14 2 18 20
204 4219
pull [2J 50 11 7017
Purdom [IJ 25 20
purely [3] 13 14 2821
purple [1] 42 24
purports [1] 56 5
purpose [3] 65 7 12 2
purposes [2] 2715 34-6
putting [1] 30 19
PX1S29 [3] 3-9, 11 13
PX8604 [1] 42 9

-Q-
qualifies [1] 45
quarreltng [1] 72 8
question [24] 6 22 9 9
1610 17 1 1912 202 12
21 25 23 6 262 27-6 32 24
5017 51 14 15 5325 5411
12 55 17 62 14 6310 13
6617
questJons (7] 5 10 62 10
39 24 50 11 52 24 71 11
qUIck [IJ 51 13
quickest [lJ 20 6
quote [4] 13 2 14 2 22 24 13

-R-
R-frIes [IJ 36 1
raISe [IJ 73 3
raised [2J 56 3 6719
rapIdly [I] 49 4
rate [5] 10 7 424 7 4318
23
reach [1] 575
reactJons [1]47 7
read [4] 3 24 48 64 24
7014
real [4J 5 1 37 18 44 1 47 6
reality [1] 51 17
realize [1] 6723
reason [4] 25 25 30 2 49 14
66 23
reasonable [1]50 20
reasonably [IJ 61 9
reasons [4] 4 1 4 357 5017
rebut [4] 43 5 55 1 56 5
63J
rebuts [3] 43 6 4721 49 18
rebuttal [17] 4 2 10 1524
221 20 3415 3825 47-9
4921 5025 515 6 54-9 15
555 564 5923
rebutting [3] 49 13 55 3 65 2
recall [8] 8 12 20 98 3811
43 10 44 15 46 14 53 1
received [2] 313 6217
Recess [IJ 73 17
recess [IJ 7316
recIprocal [IJ 42 5
recollect [1]32 11
recommended [1] 21 11
record [16] 3 5 96 18 20
104 21 24 222 5 7 10 11
13 32 20 52 22 68 4
recreational [1] 52 7
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redlI'ect [1] 4623
reemphasIZed [1] 2012
refer [IJ 35 7
reference [1] 19 25
referenced [1] 30 8
references [3J 19 7, 8 206
referred [lJ 685
referrmg [1] 491
regardmg [1] 49 7
regular [1]3710
reject [1] 47 1
relate [2]41 15 5816
related [1] 18 16
relates [3] 14 12 5724 585
relation [1]36 16
relatIons [3J 6 18 14 2 20 4
relatIonshIp [2] 33 9 45 18
relevance [4]49 519
6124 6220
relevant [14J 5 14 14 8
1725 2515 261 279 437
453 12 5417 552 22 23
6819
rely [1] 4911
remammg [2] 26 18 52 19
remark [1]5 7
remarks [IJ 62 3
remember (7] 8 16 91 28-9
39 13 4722 53 24
remmd [2] 4720 70 2
Remote [2] 36 20 53 16
remote [11] 28 7 432 44-9
16 17 20 453 46 17 20
476 5911
remotely [1] 2720
removed [IJ 61 21
render [IJ 35 5
rendered [lJ 35 4
rendering [2J 36 16 3724
repeat [IJ 59 22
repeatedly [IJ 48 11
replacement [IJ 52 1
report [12]35 9 3822 39-6
4315 45174720 483
53 15 17 22 54 3 57 14
reported [1] 54 17
reporter [IJ 71 23
reportmg [3] 4120 433
4711
represent [3] 9 21 32 8
6511
representation [6] 4 13 18
22 15 16 303 6323
representations [2J 13 13
3213
represents [1] 36 17
request [IJ 3 17
requested [1] 75 10
reqUIred [1] 45 24
requirement [2J 41 5 6
requlI'es [3] 47 14 56 9
5920
research [1]3424
resident [lJ 60 19
resolve [IJ 13 22
resolved [1] 71 21
resolvmg [1]52 23
respect [9J 22 8 304 41 17
18 42 9 11 54 2 63 22
6924
respectfully [I] 49 13

respond [4] 1523 43 23,
718 9
response [5] 20 2 3 29 9
6511 22
responsible [1] 61 18
rest [2] 33 8 44 3
result [1] 3816
resumes [I] 3 3
resurvey [2] 11 14 172
resurveyed [lJ 21 13
retreated [1] 21 14
ReVIew [1] 53 15
review (7] 9 17 22 23 2723
689 12 7020
reviews [IJ 50 12
revised [1] 51 24
reworkIng [1] 35 14
rId [2J 722 11 11
RIght [4J 14 19 373 3923
738
rIght [24J 10 22 1623 183
21 9 18 22 19 20 33 23
363 403 49 21 51 8 54 11
551056-6 643 651 6722
6915 701 14 71 4 73-9
rISe [2J 3 3 73 15
road [2J 39 22 5912
Robbms [4J 12 20 243 5
2517
Robertson [27] 3 17 25 4 15
19 23 63 7-9 10 12 16 21
25 13 13 15 16 1615 24 4
10192021 271621 24
2816 23 3020 21 7122
rocks [IJ 1623
roll [IJ 60 24
RPR [1]75 21
Rule [5J 4-6 2825 491 4 12
rule [6J 9 9 491 5 7 15
7212
ruled [4J 65 93 24 6223
rules [2J 4911 5019
rulIng [2] 33 18
rulmgs [IJ 68 13
running [IJ 62 3
Ruskin [IJ 65 6

-5-
S-l (3J 35 12 3811 4816
8-2 [3]35 12 3811 4816
8-3 [3]35 12 3811 4816
s-4 [3J 35 12 3811 48 16
saCrifice [IJ 4920
sale [5] 35 23 24 39 10 24
4123
Sales [3] 36 20 53 15
sales [21]353 21 3622
3920 21 4010 5315 18
22 25 542 15 55-9, 17, 20
25 5724 5816 25 5921
sandbags [1]30 24
SAOEU [1] 72 18
save [2] 36 24 376
saved [1] 61 2
saying [13] 84 8 14-9
1625 181 4 5 7 2720
3611 51 8 64 15 6815
scales [1] 66 2
scene [4]12 8 10 2610
627
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scheduled [1] 31 22
scope [1] 675
scores [3] 5 12 21
screen [2] 40 19 60 11
seated [1] 3 4
Second [1] 5 12
second [7] 4 3 10 13 19, 21
40 14 41 17 5815
seconds [1] 20 24
seep [2] 10 17 18
Selby [6] 19 6 10 11 15
202 6416
Seldovia [1] 29 9
self-mdulgence [1] 63 10
self-mdulgent [1] 63 14
self-laudatory [2] 63 1 3
sell [1]40 16
send [3] 315 6 8
separate [3] 4 1 20 9 69 18
separately [3] 58 18 20 22
September [1] 12 9
sequence [3]36 19 614 6
series [1]5119
serious [2] 51 12 15
seriously [1] 56 11
session [I] 3 3
setback [2] 41 4 6
shape [I] 46 4
sheet [1] 57 6
shLftmg [1] 50 8
Shopped [1] 29 14
shopped [1] 29 13
shorelme [2] 5 2 14 13
shorelmes [2] 5 13 20
Shorett [1]34 19
shorthand [1] 7510
shot [1]5 25
Show [1]218
show [38]4 17 20 56 9 17
23 6 21 24 7 6 15 20 24
25918102114219
1721 183 10 16 19 193
2010 15 18 219 3316
40 10 434 16 456 5517
57 6 7 62 3 13 66 22
shoWIng [3]141 2919 473
shows [9]10 20 21 24
44 23 458 546 17 5514
20 684
SIC [1]22 14
Sides [1]49 24
SIgn [3]16 17 21 257
sJgJled [12]11 13 23 1422
23 1625 172 16 17 24 ,.
21 3 22 17 25 12
SJgJltlicance [2]44 5 46 24
sJgJltlicant [3]16 21 17 3
472
sJ.gI1mg [5]10 18 11 7 12 2
1711 2022
sIgnoff [14]1013 11 21
123 13 9 154 186 214
15 17 19 2225 3219 21
338
sIgI10ffs [8] 7 6 8 10 15
11 6 21 2 25 6 9 26 24
sJ.gIlS [1]13 10
sunple [1]44 19
sunplest [I] 72 2
smgle [1] 21 2
S11" [2] 7 1 11 20
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Site [1]52 7
sltuatlon [3] 1625 307 508
sky [4] 719 22 41 8 9
slIght [3]547 18 5614
slIver [1]44 14
smaller [2] 22 16
so-called [3]913 1715 17
sold [2] 40 13 25
solely [2] 66 22 6712
solICited [1] 21 12
somebody [4] 24 12 45 25
589,672
somehow [4] 50-6 577 674
9
someone [1] 7016
somewhat [1] 1815
somewhere [1] 2416
sorry [2] 55 16 59 14
sort [5]1914 3710 4814
6112 6413
sought [2] 9 17 64 25
Sound [1] 5 13
sounds [1]1712
Southcentral [1]46 25
Southeast [I] 45 13
speak [2]47 518
speaker [1] 66 15
spectfic [5] 62 817 122
4918 21
spectlicalIy [3] 714 31 16
325
spill [16] 29 7, 8 356 3816
43 25 44 2 3 22 25 48 8
13 20 52 1 60 16 66 14
stand [I] 30 20
standards [1] 53 9
standmg [1] 66 7
stands [I] 7315
start [1]174
started [2] 34 11 64 16
startmg [1] 34 20
state [8] 21 21 29 14 42 21
44 2 3 45 13 66 20
statement [2]14 18 5614
States [1]30 11
stateWide [3]3724 25 382
statJstlcal [1] 50 11
statJstlcs [2]43 4 5512
status [5]52 1024 1415
227
stay [1]28 4
stayed [1]17 10
step [2] 61 21 67 1
steppmgstone [1]2015
stipulate [6] 22 20 32 22 23
5221 7213
Stipulation [2]22 25 72 6
stipulation [II] 22 21 23 6
273 33 19 20 22 69 4
7014 72 3 6 11
stipUlatiOns [1] 68 7
STOLL [111]37 14 21 69
83,11 18 94 19 106 23
11 2 17 20 12 6 1522 25
168 184 12 15 195 10
20 21 21 22 22 3 5 10 22
23 9 16 20 2419 21 269
274 9 3017 31 25 323
33 23 34 2 36 23 373
6 394 9 23 403 5 9 21
422 4 7 11 16 43 6 14 18
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44 8 51 10 21,24 523,6,
11 13 53 10,20 54 13,20,
24 55 1 6 15 20 24 57 22
585, 10 14 21 594 14 25
624 23 63 5 12 16 25,
66 7 67 IS 21 68 14,21 23
691
7 21 7021 25 712 5, 12
19 72 1 5 8 14
Stoll [17] 4 11 14,18 1416
1516 21 212 2723 284
2330133623754616
5721 61-6 7018
stop [1] 672
story [3] 25 20 29 5 32 14
strict [1]50 19
strike [I] 55 24
strong [1] 29 1
strongly [1]48 15
study [1] 58 25
stuff [13] 9 11 13 15 13 3
311 3710 61 25 639
64 21 23 65 12 13
stunt [1]8 1
stunts [1]19 3
subject [5] 45 17 22 46 1 8
subjects [1] 38 10
subrogatJons [1] 498
subsequent [1] 45 10
subsequently [1]15 12
substance [1]32 15
substantLal [1] 20 17
subsurface [3]10 17, 11 10,
12
suggestmg [1]62 23
suggests [1]49 10
super [1] 36 25
SUpervise [I] 6 17
supervised [2] 6 18 27 18
supervisIOn [1] 29 20
supervISOr [4]12 15, 13 1
23 21
SUpervISOrs [2]1015 1616
supplied [2] 4 22 65 8
support [2] 26 23 38 9
supports [1]3713
suppose [1]13 23
supposedly [3] 26 24 4721
547
surprlsmg [I] 48 2
surrebuttal [4] 315 6519
698 11
survey [1]15 1
surveyed [3] 11 5, 152 2216
surveys [4]11 4, 17 1 2114,
264
suspect1ng [I] 69 14
swallowed [1] 45 4
swear [1] 71 24
sweet [1] 54 22
syrupy [1] 63 14
system [4]3921 22 5912
7217

-T-
table [3]45 18 5117 5718
tables [1] 43 4
tactical [l] 30 1
talk [8]67 2811 3015
32 14 53 5 6 55 18 60 14

talked [6] 9 12, 15 7, 8 28 24
3425 6923
taIkmg [8] 26 18 28 25
45 20 61 8 14 16 23 63 21
tape [4] 3 9 378 60 7 25
tapes [1] 65 14
tar [1] 62 1
Tax [1] 4416
tax [2] 44 17 46 21
taxable [1] 43 4
Taxables [1] 42 18
TeA [1] 3721
Teal [7] 77 11 4 158 1613
2110 25 20 7017
team [2] 12 15 16
telephone [4] 3 25, 6 3 30 7
16
telephoQIC [2] 4 12 13 17
tempt [1] 66 10
tempted [3]6612 23 6714
temptmg [2]66"9 10
ten [4] 21 20 41 4, 65 4 5
tends [1] 1021
tenure [1]12 8
term [1]417
terms [2]18 19 3817
test [I] 45
testified [29] 7-6 19 13
25 22 2717 285 35"9 10
13 3613 14 15 3810 23
39 7, 9 40-6 4725, 48 1 16
49 25 53 22 542 4 58 25
5910 16,6023,625
testirles [1] 73 3
testify [23]415 23 711 14
1014 12 7 23 16 20 22
314 3314 18 19 395 48 3
5023 518 9 5513,5621
575 19 6924
testifying [3] 3 25 44 71 10
testunony [87] 4 2 12, 5 4
610 11 7"9 87, 12 21 9 8
107 12 11 3 13-9, 14 17
14 21 1517 19 24 16"9 15
1817 2018 213,10,288
17 23, 30"9 32 17 24 25
3415 19 20 24 3511,
36 12 38 1 2 9, 17, 45 17
19 21,24 46.2 47 14,482,
3 17, 19 49.2,18,21,23,
5027151625511,35
6 553 568 59.22,23 62 8
9 10 17,63 14,64 9,68.5 8,
18 70 17 19 73 7
Thank [10] 137, 2710,391
15 4515 48245110
59 25 63 24 66 4
thank [2] 64 3 73 1
Thanks [1]42 15
theoretJca1 [1]35 19
TheoretJcally [1] 71 3
theory [2]43 25 5610
they'd [1] 26 11
They're [4] 5 25, 14-9 1611
6016
they're [12]63 13-9, 14 7
10 183 25 12 23, 24, 323,
38 25 62 25 672
they've [5] 22 12 26 23,
37 14 38 17 57 7
tbJrd [1] 26 24
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thousand [3] 318,2913 17
thousands [1] 175
three [~3 18 13 25 2916
3011 3921
ThUI"!lday [2] 7 11 31 10
ticked [1] 3216
ticks [1] 31 19
Tim [2]53 2 3
times [3] 623, 715 46 16
dmJng [1] 732
tips [1] 66 2
title [2] 5417, 59-6
Tomorrow [1] 70 23
tomorrow [7J 69-9, 70 13,
71 16 17 20, 72 19 73 12
tonight [1] 72 4
total [6] 724 8 1 42 23
4410 22
Totally [1] 18 14
totally [4] 18 15,2921 22
512 '
totals [1] 3725
to~ [1]33 2
tl'llMaction [12] 35 18 36 2
5 6 7 39 17 58 7 17. 20 '22
24 592 '
transadJonal [1] 545
transactfOD5 [11] 547, 16
20 5510 57-6 7,585, 16,
23 591,10
tramcrlpt [6] 1922 24, 25
60 5 75-9 12
transcription [1] 75 10
transcnpts [2] 60 3, 65-9
tran5m1ss1oD5 [1] 60 8
trauma [1] 47 2
treatment [2] 14 1,2111
trelmndoU! [1] 28 12
tren~ (3)3718 382 3
trial (5) 33 7 39 12, 43 21
508 6713
trip (1] 31 22
troops (1] 61 8
troublesome [1) 49 22
true (11)3 20 5 15, 16 1021
19 10 2716 46 17 20 23
5613,75-9
truth [1] 5 15
truthfully (1) 63 17
Tuesday (2)3024 31 3
two-mmute [1] 60 7
type (2] 2916 3816

-u-
Ugak [1] 4718
Vb-huh (1) 2713
umbrage (IJ 30 17
unabashed [1] 61 12
unclear [1)31 15
uncomplunentary [1] 64 18
uncontradicted [1] 2125
understand (9] 10 6 45 24
55 16 63 12 68 14 21 72 8
understanding (1] 54 10
understood (IJ 4 18
undtsputed (1] 13 10
unfair (2J 62 1 6712
unfarrly [4] 20 17 3312 66 2
unfortunately (2)2915 5717
umform [1]15 17

thousand to yourself

STATE TRIAL HEARING
unit [1] 41 14
United [1] 30 11
unlike [1] 53 11
unprodud:Jve [1] 69 20
unrebutted [2] 22 2 5
upset [1] 71 8
urban [1] 43 1
uses [3] 33-6 3818 524
usual [1] 70 16
Uyak [1] 4718

-v-
vague [1] 56 14
Valdez [~3717, 23 4223
431,4520
valuatIon [2] 411,4814
value [9J 20 16 3219 3718
4221 44 1,22 4712 6712
values [7J 35-6, 42 23 44 19
452,4710 48-9 20
venture [1] 5711
version [1] 66 15
via [1] 63
videotape [lJ 30 25
videotaped [1] 30 4
videotapes [1] 29 20
Vietnam [1] 32 25
view [7J 35 14 19 41 4,
59 17, 62 8 63 8 703
vigorously [1] 5 15
village {4] 35 8 3613 3822
4724
VIP [1] 5 18
virtually [1] 61 19
visible [1] 10 18
volume [2] 20 4, 43 16
volumJnous [1] 34 13
VRCA [1] 2722

-w-
Waft (2] 8 25, 54 10
waft [2] 11 25 33 25
wafts [2] 30 24 31 3
waived [l) 9 14
wanted [8] 31 2, 7 16 18
324 653 6 702
wants (2)31 19 4822
War (1] 32 25
warm [2] 10 16 17
water [2] 41 7 60 22
ways {2]17 13 33-6
~e'd [1] 317
we'd (3] 3 15 3316 60 13
We'll (2] 31 5 34 9
we'll (1) 3022
We're [4] 13 3 2413 3417
4520
we're [IS] 3 5 14 135
1613 1710 18 191 2123
25 22 36 23 45 6 52 13
569 706 7121
We've [1] 5 22
we've [12) 4 22 5 21 22
3425 3824 45 19 4724
61 22 64 23 69 13 72 1
Wednesday (3] 7 11 31-9
week [7] 32 1 2 3 34 25
5124 716
weekend [1] 305
welcome [1] 39 2
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well-thought~ut [1] 62 2
weren't [~1618 25 18
2910 3111 14
whatsoever [1] 38 13
whereas [1] 41-6
whoever [2] 11 22 71 10
wholly [1] 61 23
whomever [2] 4 21 2725
wide [1] 48 10
Wlld [1] 57 11
Wilbam [1] 513
willmg [1] 57 11
win [1] 6619
WIthdraw [1] 49 8
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(I) PRO C E E DIN G S
(2) (Jury out at 8 25 am)
(3) THE CLERK Please nse
(4) (Call to Order of the Court)
(5) THE CLERK Please be seated
(6) THE COURT Counsel we re on the record Tell me
(7) whal we re domg
(8) MR FORTIER Your Honor one thIDg we were gOlDg to
(9) do I thtnk was I was gomg to make another offer of proof

(10) WIth regard to Mr Norman s testlDlony Mr Norman IS here
(11) THE COURT Fme
(12) MR FORTIER Call htm?
(13) THE COURT Get htm on
(14) MR FORTIER Oleay Pat Norman
(15) THE CLERK SIr can you attach the IDlcrophone there
(16) and relI1lUIl standmg for the oath Attach It to your Jacleet
(17) lapel would be good
(18) Please raise your nght hand
(19) (The WItness Is Sworn)
(20) THE CLERK Please be seated
(21) Sir for the record can you please state your full name?
(22) A My name IS Pat Norman
(23) THE CLERK. Can you please spell your last name?
(24) A N-o-r-m a n
(25) THE CLERK And your occupation?
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(I) A I m the preSident of the Port Graham Vtllage Corporation
(2) THE CLERK Thank you
(3) VOIR DIRE EXAMINATION OF PATN~AN
(4) BY MR FORTIER
(5) Q Mr Norman how long have you been the preSident of Port
(6) Graham Village Corporatlon?
(7) A SlDce 1984
(8) Q Dunng the yean 1990 through 1992 were you also the land
(9) manager for Port Graham?

(10) A Yes I was
(II) Q Whal does a land manager for Port Graham do or what did
he
(12) do dunng those years?
(13) A Dunng 89 to -
(14) Q Let s say 91 through - 90 through 92
(15) A Well my major responslblhty was mODitonng the cleanup ID

(16) the WlDdy Bay Chugach Bay area
(17) Q In mODitonng the cleanup can you tell us whether or not
(18) you worked WIth the Coast Guard ADEC and Exxon?
(19) A Yes I did
(20) Q You went out on tnps WIth them to Wmdy Bay Chugach Bay
(21) area?
(22) A Yeah We did spnag surveys and fall surveys and I also
(23) mODltored the work m 1990 91 flew out WIth ADEC and a
(24) couple tlmes WIth the Coast Guard
(25) Q Have you ever heard the tenn FINSAP?
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(I) A Yes
(2J QWere you mvolved m FINSAP as land manager for Pon
(3J Graham?
(4) A Yes Iwu
(5J Q In that capacity did you travel to the Wmdy Bay Chugach
(6) Bay area?
(7J A Yes I did
(8) Q And who did you travel with?
(9) A On the actual survey Itself I wu OUI there With an Exxon

(10) representanve Coast Guard NOAA DEC those are the people
(11) that were mvolved
(12) QWas Exxon wtth you a representanve from Exxon?
(13) A Yes
(14) Q And can you tell us what you did?
(IS) A We surveyed two places m Wmdy Bay one m Chugach Bay
(16) We couldn t agree on a - on a recommendanon for the Wmdy
Bay
(17) area so It wu agreed amongst the group to kick II back up 10
(IS) the federal on-scene coordmator and the stale on-scene
(19) coordmatorfor a further - furtheracnon
(10) QWhen you say we couldn I agree could you lell us whal you
(21) mean?

(22) A We couldn I agree on - on the ground that - whether there
(23) should be cleanup or DOt The Exxon rep the COllSt Guard and
(2.4) NOAA felt thaI the worle dido t need to be done I told them
(2S) that I couldn t agree wttb thaI thaI there was obVIOUS vIsible
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(I) 011 thaI could be picked up the same stuff thaI were there m
(2) 91 We couldn t come to agreement so they agreed to send 11

(3) lip to - to Anchorase here to have It worleed on further
(4) Q Can you tell us what If anythmg happened after they kicked
(') 11 upstairs?
(6) A After we were done With the survey I went back home
(7J About four days later I thmk Coasl Guard contacled me and
(S) fllghl was arranged out of Anchorage They would pick me up

m
(9) Pon Graham we would go to Wmdy Bay and actually take a

look
(10) at the two secnons of beach thal- thaI we couldn I agree on
(II) the FINSAP survey
(12) Q You wenl oUI there WIth the Coasl Guard?
(13) A Yes
(14) Q Who from the Coast Guard?
(u) A Admmd ClancaghDl was represeoung the Coasl Guard Otto
(16) Hamson was there for Exxon There>-was a DEC represenlatlve
(17) and ooe other Coasl Guard rep along WIth myself
(IS) QAnd did you go to Wmdy Bay then?
(19) A Yeah we - we went to Wmdy Bay we were able 10 land al
(10) only one spolthere It was one of the beaches thaI we weren I
(21) able to agree on I .howed the admiral and Otto and the DEC
(22) rep the exacllocauons thaI we had looked al durmg the survey
(23) and showed them thaI the stuff was obViously VISIble could
(24) have been eaSIly - easily PICleed up I showed them a secllon
!2') on the - on the west end where the 011 was oozmg OUI of -

Vol 52 - 8301
(1) OUI from underneath the boulders and cobble on the beach
(2) showed them thaI
(3) Q DId AdmIral Clancaghnl and OttO Hamson talk to you aboul
(4) further cleanup?
(') A I - I staled to them that I felt the stuff that was there
(6) was - was easily reachable based on my expenence over the
(7J years over the three-year penod Adnural Clancaghru stated
(8) that he couldn t agree With my posltton because he dldn t
(9) see - he dldn t feel that there was any net - what he lermed

(10) net envIronmental benefit through addlttonal cleanup at that
(11) slle m Wmdy Bay
(12) Q And did anythmg else happen there? Was there any further
(13) cleanup?
(14) A Afler - after further expressmg my 0plDlon that I dldn t
(I') agree WIth that posItion the stale DEC representative stated
(16) that he - what he would do was keep - put thaI sICe on the
(17) state s conunumg contanunallon hst on our behalf and
(18) and from there we - we left We couldn t land at any other
(19) slles The tide came m
(20) QAnd have you been bacle out there m 93 94 have you?
(21) A I have been
(22) Q Can you tell us what you saw?
(23) A In 94 I - we looked at the same beach thaI I showed
(24) AdmIral Clancaglml and Otto Hamson The 011 was the same
!2') It was snll flowmg out from underneath the rocks and It was
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(I) exposed more because 11 s been two more years bUI the stuff
(2) IS - IS as liqUid as 11 was ID 89 It s still slmng there
(3) MR FORTIER Thank you That s all YourHo~
(4) MR CLOUGH Your Honor we re prepared 10 argue the
(') rebuttal Issue now WIthout any exammatlon of the wItness I
(6) thmk the facts are laid out for us
(7J TIiE COURT Oleay Go ahead
(8) MR CLOUGH 1thmk thiS IS clearly not rebuttal
(9) tesllmony

(10) There s two elements to the leStlmony of the wItness as I
(II) understand It First of all descnbmg the FINSAP process
(12) there s nothmg 10 there which 10 any way IS mconslstent WIth
(13) the testimony presented by eIther AdmIral Clancaglml or
(14) Mr Hamson I have Admiral Clancag1Jru s lesumony here In
(U) fact the process that Mr Norman very honestly descnbed IS
(16) precisely the process that the admIral descnbed The admIral
(17) did not say at the end of all the mspecllons or anythmg else
(IS) he agreed In every slOg Ie mstance he said mostly he agreed
(19) With the land manager but not 10 every smgle loSlance and
(20) there were limes when he did disagree There s Just Simply 
(21) nothing s bemg rebutted there Not add109 anythmg to the
(22) testimony
(23) The second Issue the 93 ollmg that has nothmg 10 do
(24) With any of the testimony presented by Admiral ClancaghDl on
!2') that Issue at all This IS Just an Issue of 940Jlmg The
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(I) plamuffs are putnng on eVidence through Mr Bush as pan of
(2) the duect case thiS appears to be Just more 94 ollmg
(3) eVidence at thIs late hour
(~) I see nothmg here that qualIfies as rebuttal tesnrnony
(.S) and I ve also - I have the tesumony here of both the adnural
(6) and Ono Hamson on tills procedure and both of them what
(7) they suess IS the mput from the land owners and the fact
(8) they would meet With them and go out but they did not say m
(9) every smgle InStance they would agree with them and both of

(10) them - especially the admual admlucd that m some
(11) circumstances there were disagreements and he had to make a
(12) deCISIon
(13) THE COURT Counsel?
(14) MR FORTIER Your Honor thank you
(IS) I thmlc we have to go back to Mr Teal s tesumony
(16) Mr Teal testIfied that the FINSAP program was deSigned to
(17) IdentIfy those areas that had remammg 011 and to clean up
(18) that all and thereafter that the beaches were - were
(19) demobilIZed I believe that Mr Hamson testIfied that
(20) VIrtually every land owner was cooperative and agreed With the
(21) adnural on the admiral s decISIOns except for as he called
('2) It Chenega Corporation
(23) THE COURT Who testified to that? Clancagllru
(2~) testIfied to that dldn the?
(u) MR FORTIER I m sorry Mr - Yeah Admiral
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(I) Clancagllm did yes And Mr Norman IS from Port Graham
(') Corporation Mr Norman - or Mr Hamson testified that 99
(l) percent ofall the land owners agreed With the deCISions on the
(4) first go around Mr Norman has presented testimony that
m directly addresses the Issue of VISible all on the beach what
(6) he descnbes as mousse oozmg out of the rocks 10 an area And
(7) he s also descnbed a disagreement With regard to on the one
(8) hand not only the land owner but the state of Alaska and on
(9) the other hand the Coast Guard and Exxon the end result of

(10) which was that the state and Mr Norman agreed that the beach
(II) was - was still Oiled and therefore contarmnated while Exxon
(I ) and the Coast Guard on the other hand reached an OppoSite
(ll) conclUSIOn almost a Juxtaposition of the difference between
(14) the state standards and federal standards which directly
(IS) rebuts Ono Hamson s testimony that everybody got along
(16) great
(17) THE COURT Oleay thanle ~ou

(18) Anythmg else?
(19) MR CLOUGH I thmk there s been some
(20) mlscharactenzatlon of some of the earher testimony from the
(21) admiral He did not say Chenega was the only Village he
(22) disagreed With
(2l) THE COURT No but Chenega was prommently men_tloned
(24) as the corporation that was stncter on the clean - on Its
('S) cleanup standards than any other Natlvc corporation

~-~ VOLUME 52 ~ro
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(I) MR CLOUGH What he said wu there were some people
(2) Chenega Village Corporation for mstanee who wanted every
(3) speck of 011 off therr land Later on he went through and
(4) said I was dcalmg With 30 to 40 land manage~ 50 what I m
(S) saymg to you before my additions were made whether to wall::

off
(6) I added mput from the land managers from the state of Alaska
(7) from NOAA from my scientIfic adVisor
(8) Then he went on to say If there was snll a dlfferencc of
(9) 0plJl1on With them I would go out and talce a looi: at It and

(10) make a deCISion And that I precisely the procesl that I been
(II) descnbcd here
(12) (The Witness Stepped Down)
(13) THE COURT That I true that s true That s one of
(I~) the virtues of an offer of proof With the witness as opposed to
(IS) the lawyer IS that the offer of proof out of the Witness
(16) mouth IS more parucular It I more specIfic you can hear what
(17) the WllDess IS saymg as opposed to what the lawyer thmlcl he I

(18) saymg To me thiS IS absolutely legitimate rebuaaJ
(19) tesumony Now that I hear It It rebuts CaancagltDJ and It

(20) rebuts Hamson so I m gomg to allow It
(21) We have to fmd out If thc JUry shere Isthereanythmg
(22) else?
(23) MR PETUMENOS Yes there 1J

(24) MR STOLL YourHooor cxcwemc-I mpleucdco
(2.S) say Your Honor that we havc S0111C stipulations
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(I) THE COURT Good good Congratulations
(2) MR STOLL Your Honor I would say we have onc and
(l) three quarters stipulations
(4) THE COURT You got my hopes up
(S) MR STOLL I know but I wanted you to listen
(6) Mr Oppenheimer and I have worked out a stIpulatton With
(7) respect to Mr Roberts who was a - was on our rebunal
(8) witness list and the stlpulatton If I could Just hand It to
(9) Your Honor to be read to the JUry -

(10) THE COURT All nght Let I see It Mr Oppenhe1D1er
(II) here?
(12) MR OPPENHEIMER I am Acrually I m Just sltong
(ll) slumped down
(I~) THE COURT You re nolm the usual place
(IS) MR STOLL He s creeptng out today
(16) THE COURT Do you want CO read thll?
(17) MR STOLL Pardon?
(18) THE COURT Do you want to read thll?
(19) MR STOLL That I flOe Your Honor
(20) THE COURT Yeah you can read It

(21) MR STOLL That s fine
(22) THE COURT This IS defimtely the stipulation
(2l) nght?
(2~) MR OPPENHEIMER When Your Honor uses the word
(2.S) definttely I feel compelled to Just check once I m sure It
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(I) IS
(2) MR STOLL It s your letter
(3) MR OPPENHEIMER If It s my letter I m doubly sure
(4) It IS mdeed
($I THE COURT So you can read It and I II tell them - I
(6) don t Icnow If I ve done tills before but I II tell them what a
(7) snpulanon IS
(8) MR STOLL Okay
(9) Your Honor I guess the second snpulanon Mr Clough

(10) adVIses me JS one sentence away from bemg typcd but the
(II) problem I have thiS JS relates to Mr Robertson Can IJust
(12) have a moment here?
(13) THE COURT Yes
(t4) HIS name IS Robertson un tit?
(I$) MR STOLL Robertson
(t6) THE COURT The letter says Roberts
(17) MR STOLL That s Roberts and the other IS
(18) Robertson
(19) THE COURT Are they there?
(20) THE CLERK They re commg mto the pit
(21) MR DIAMOND While they re dlSCussmg that Your
(22) Honor Mr Petumenos and I have reached a snpulanon
(23) Mr Petumenos has agreed to Withdraw from eVidence Exhibits
(24) 8518 and 8519 With the understandmg that he can nonetheless
(2$) use them durtng the course of closmg argument they Just won t
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(I) go to the JUry 10 eltchange for which we have agreed to drop
(2) our rebuttal witness Mr - Dr Gtlftllan
(3) THECOURT FlOe so 8518and 8519areoutof there
(4) (Exhibits 8518 and 8519 WIthdrawn)
(') MR DIAMOND I would hke to move the admiSSIon of
(6) two exhibits that I have been trymg to get admitted on behalf
(7) of Mr Shaplra now for four weeks
(8) MR PETUMENOS Counsel I m not ready
(9) MR DIAMOND I m gomg to move the admiSSion despite

(10) the fact Mr Petumenos IS not ready I understand he wants to
(II) move the admIssion of slmtlar documents
(12) They re bullenns from the state of Alaska Epidemiology
(13) office He wants a third one admitted and I don t thlDk we
(14) have any problem WIth that he hasn t Idennfied It for us
(1') The two we would hke entered DX2179 and DX2181 that were
(16) Identified and authenncated dunng the course of the Bndgen
(17) cross exammatlon
(18) (ExhlblU DX2179 and DX2181 offe~d)
(19) MR PETUMENOS And the one - you have no objection
(20) to the one my monons to admit?
(21) MR DIAMOND I have no - I can t Ilnaglne I would
(22) have any monon to - objecnon to Mr Petumenos but I don t
(23) know which one It IS yet
(2~) MR PETUMENOS I thmk I already made them at thiS
(2$) pomt I thmk they were all - thtnk the mottons 10 admit are

(t) already made
(2) THECOURT Holdon 2179and2181areadmltted
(3) that s DX deslgnanons
(4) (Exhibits DX2179 and DX2181 received)
(S) THE COURT Mr Petumenos you II have 10 let me know
(6) what the number IS If you have It

(7) MR PETUMENOS I II come back to that
(8) My understandlDg from yesterday IS that the Court left
(9) open ousked that I address the Issue of the state of the

(10) record With respect to some of the rebuttal proof that we WISh
(II) to offer on the adequacy of the cleanup and the rulmgs that we
(12) were facmg I guess there was some Issue about the failure to
(IJ) object ID the - durtng the eIther to the admirals
(14) THE COURT I wasn t sohclUng any comment counsel
(1') If you want to make comment you re welcome to do It I m on
(16) the record WIth my poslnon
(t7) MR PETUMENOS IJust wanted to POlDt out a couple of
(18) thmgs to the Court And I thmk we need to go back fIrst of
(19) all to the opcnmg stalement of Eltlton 10 which Euon pomted
(20) out that It would be part of their case that Mother Nature and
(21) they mlngated the beaches And that they spared no effort 10
(22) get It done and that their cleanup effort was effiCient
(23) efficaCIOUs and successful
(24) ThIs Issue was first then addressed by Mr Plpcr who
(2$) testified that It was a matter of negonanon cost was a
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(I) factor that there were lots ofdISputes that It was not a
(2) smooth-runOlng sltuanon And EXlton responded WIth the
(3) testimony of first Mr Teal to come m and descnb6Jhe
(4) effiCient nature of the cleanup the fact thaI the cleanup was
(S) part of an emergency plan and how hard EXlton worked aDd

how-
(6) whal a great job they did and how much 011 they got off the
(7) beaches and how mlugated the damages In fact are
(8) Al thaI Ume I attempled 10 cross-eumlDe the WitnesS With
(9) the Alyeska control tape and the Court s rullDg was "Nol With

(10) thiS wItness you re nol You re gOlDg to have to do II 
(II) you mow 1look Itto mean you re gomg to have to do It

(12) IDdepcndently It was not on a relevance basiS It was on the
(13) cross-examlDatlon of that witness and we got IDtO a debate
(14) about whether he was there or not et cetera
(1') Then the neltt time the Issue raised Its head was when Ms
(16) Smith raised tlte Issue of tlte admIrals and now I ve actually
(17) got some transcnpt eltcerpts tn which she raised the Issue and
(18) staled that to VIew of the testimony tltat had gone ID so far
(19) tltey were entitled 10 show essenttally that the cleanup was
(20) efficaCIOUs and on target and so fortlt And the Court made the
(21) pronouncement to that eltchange tltat the - while we mew It was
(12) gOlDg to tlte master that you found tlte testJmony relevant you
(23) thought It would be relevant and we should be gUided by that
(14) pnnclple and I have a copy of the - of that exchange here
(2$) And then we spent many hours before the master and
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(I) unfortunately thiS IS not on the record but 1 thInk It S
(2) accurate to say that Exxon came m With a - armed With a
(3) slough of trallscnpt references m wwch the Issue that we are
(") talkmg about here was put mto play And as a consequence
(S) the master ruled and stated to us that he was m farrly close
(6) contact With you whIch we understood the - to be the case
(7) from you as well that he would make the cuts that he made
(8) Thereafter Mr Hamson teStified and we had a bench
(9) conference faIrly early on wtth Mr Clough m whIch 1suggested

(10) to the Court that It was clear that what was farr was the
(II) extent to which the beaches were mmgated but that 1dldn t
(12) th1ll.k that we ought to be tallang about the number of boot
(13) purchases and the amount of money spent The Court agreed
and
(I") asked Mr Clough to go to the pomt and Mr Clough said he
was
(IS) gOing to talk about the number of people that were on the
(16) beaches the - and thiS IS at the bench conference the
(17) logIstical planning and implementation of the plan and then
(18) With that gUidance the testimony went forward With
(19) Mr Hamson
(20) There IS no question but that the cleanup being put forward
(21) In thiS case from the beglnwng way back to openmg statement
(22) and the extent 10 which It was effiCient and directed properly
(23) goes to Exxon s claim that the beaches have been mlllgated
(2") that they have effectively reduced the damages In thiS case
(15) based upon their efforts
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(I) And It seems to me to be perfectly fair rebuttal 10 show
(2) that a lot of the efforts and that the open checkbook that
(3) Mr Hamson descnbed went to things that dldn t necessanly
(~) result In the mitigation of the beaches that they were public
m relations concerns and so forth He was given a full
(6) OPPOrtuDity to explam the extent to which that was true and
(7) the extent to which that wasn ttrue and he denied that It had
(8) any role whatsoever
(9) We have two offers of proof m that regard both of which

(10) are very bnef and very short The first IS the tape of wwch
(II) you re aware takes less than ten mmutes to play The second
(12) IS an example of a slruatlon III which exactly what the
(13) plaintiffs contend IS what the testimony would show which IS
(I~) that there was a beach that was cleaned the cleanup workers
(1:5) were helicoptered at great expense and rerumed 10 the beach
(16) for the purpose of shOWing the press how the beach appears to
(17) be clean that a cleanup worker WIll state that he was directed
(18) noc to rurn over roeles and find 011 on the underside Matters
(19) of that narure thac tend to rebut Mr Hamson and the
(20) admirals testimony which IS self-servlllg and albeit relevant
(21) to the Issue of Whether or not the Issues are III fact millgated
(22) because of a blank checkbook under which they were
operatmg _
(23) and Your Honor Will recall the testimony where he said that he
(2~) talked to the preSident of Exxon who told him that he had the
(15) key to the corporace City to get the cleanup done And 1
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(I) thInk In View of that tlus testimony IS wghly relevl.llt and
(2) we should not be left With one Side of the SlOry
(3) THE COURT The second testimony IS Robertson s?
(") MR PETUMENOS That s correct
(S) THE COURT 1 II hear Robertson justlllee I heard the
(6) last witness to determme whether or not It s really valJd
(7) rebuttal I m skepncal aboulit but I 11 hear It I m not ~

(8) precludmg you from ma.Icmg a real offer of proof wwch I
(9) consider to be testlmom.al and not representation

(10) MR PETUMENOS It will be done by telephone We 11
(II) worle on geltlng that arranged
(12) MR DIAMOND We re m the tnlddle of a sllpulanon
(13) process to obViate Mr Robertson One lawyer IS worlang to get
(1") nd of him
(IS) THE COURT Why did I hear tlus?
(16) MR CLOUGH Wejust resolved the snpulanon Your
(17) Honor
(18) MR STOLL We resolved everythmg other than thIS

(19) Issue
(20) THE COURT This Issue? What s thiS Issue? That s
(21) the whole Issue Isn tit?
(22) MR CLOUGH I m sony I wasn t m the courtroom I
(23) had no Idea It was bemg presented We havc a stlpulanon on
(2") the one Issue hc was gomg to tesnfy 10 and we re rewnung
(2:5) the final language

Vol 52 - 8314
(I) THE COURT Let me hear the stipulation
(2) MR CLOUGH I II bnng It up
(3) MR STOLL May Ijust havc a moment ~urHonor?
(") THE COURT This IS part of the cleanup process that s
(S) not wormg well
(6) MR DIAMOND They need an Otto Hamson IS what they
(7) need
(8) MR STOLL Your Honor thiS stipulation doesn t go 10

(9) what-
(10) THE COURT Just read the stipulation for me will you
(II) please counsel7
(12) MR STOLL Pardon me?
(13) THE COURT Read the stipulation
(I") MR STOLL You are mstructed the fact that the
(IS) federal on-scene coordmator s local-deslgnated representatIve
(16) quote sIgned off end quote on a particular shorelinc segment
(17) at the conclUSIOn of the 1989 cleanup season does not mean
thac
(18) segment was deVOid of any 011 or ot! reSidue The 1989
(19) slgnoffs represent only the complellon of cleanup operations
(20) for that season and did not mcan that segments would receive
no
(21) further treatment III furure years
(22) Should be no - should be - well you are further
(23) Instructed that the Cout Guard admiral servlllg as the overall
(2~) federal on scene coordinator did not personally Inspect every
(2S) shoreline segmenc signed off at the conclUSIOn of the 1989

MIDNIGHT SUN COURT REPORTERS 907-2587100 Page 8311 to Page 8314



BSA STATE TRIAL TRANSCRIPT 9-fY7-97 VOLUME 52 XMAX(6)

Vol 52 - 8315
(I) cleanup season however the FOSC s local representative did
(2) ms~ct each segment and executed the slgnoff document m

that
(3) capacity
(~) This only goes to the slgnoff Issue
(S) MR CLOUGH It was my understanding Your Honor that
(6) was what he said was the one Issue for us to address and you
(7) said we should address It by stlpulanon
(8) TIlE COURT That s true I said that
(9) Mr Perumenos - of course thiS IS standard procedure

(10) Mr Perumenos not here comes back In to bolster hiS record
(II) It s not - I mean there s nothing wrong With that I suppose
(12) but - but I tell you one thmg If I ever try thiS case
(13) agam you re all gOing to be m the counroom at all times so
(1~) that I don t get thiS kmd of smff This IS the end of the
(IS) case and I can handle thiS
(16) But you - that IS a stlpulanon you are gOing to
(17) stipulate to that nght?
(18) MR STOLL Yes
(19) MR CLOUGH Yes Your Honor
(20) MR STOLL We II stipulate to thiS
(21) TIlE COURT So as I said I 11 hsten to the witness
(22) and determme whether or not he has anythlOg to say but I am
(23) not letting him teStify m rebuttal and I m skeptical as to
(2~) whether or not I will
(25) MR DIAMOND This IS a qUid pro quo Your Honor
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(I) we re entenog IOta a stipulation to aVOid an Issue At least
(2) that s what we agreed to yesterday
(3) TIlE COURT So you re not gOing to stipulate?
(4) MR DIAMOND It s the qUid WithOUt the quo here If
(5) the witness IS gomg 10 testify he s gOlOg to testify and we
(6) ought not to be stipulating to anythmg We shouldn t have
(7) s~n! all last mght negouaung
(8) TIlE COURT That s probably true that s probably
(9) true So Withdraw your stipulation

(10) MR DIAMOND Your Honor I think: rather than that
(II) we II ask you to enforce the arrangements you made yesterday
(12) you asked us to make yesterday You have far more pauence
(13) than we do ThIs was ostensibly go109 to be the last day of
(14) mal We spent two and II half hours here yesterday or two
(IS) hours here yesterday afternoon working these thmgs out
(16) Mr Pemmenos limited InVltatlon reserved by hiS co-counsel
(17) was 10 come 10 and explam to you why they had not waived the
(18) obJectlon to the admll'81s testimony a;d -
(19) TIlE COURT That s nght that was the subject matter
(20) MR DIAMOND The door o~ns a crack they put a foot
(21) 10 and pretty soon It s Wide open
(22) No one mvlted Mr Perumenos to resurrect the Issue of a
(23) witness who he IS not even proffenng We resolved thiS
(24) yesterday We spent a lot of tIme reso!vmg It I thmk
(25) finality ought to be enforced at some pomt and we ought to
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(I) have closure on thiS
[') MR STOLL Your Honor I don t thmk that s exactly
(3) the facts that hap~ned yesterday afternoon
(~) TIlE COURT Okay counsel I ve got a JUry walttng
(5) All nght so stop the maneuvenng and let s get on With some
(6) testlmony-
(7) MR STOLL Right
(8) TIlE COURT - all nght?
(9) I Will not enforce - I will not keep them from mumg an

(10) offer of proof counsel because I think: that would be a
(II) mistake That does not mean that I m gomg to allow thiS
(12) witness to testify es~clally 10 view of the stlpulanon If
(13) the stipulation IS still stipulated to
(I~) MR CLOUGH The stipulation IS here Your Honor And
(IS) one further polOt as you 11 recall we never did address the
(16) Rule 99(a) Issue
(17) TIlE COURT Is that the telephoDic Issue?
(18) MR CLOUGH That s nght because that s yet a
(19) separate Issue as to whether - I m assumlOg after the -
(20) TIlE COURT That s what offers of proof are all about
(21) counsel IS If m fact telephoDic IS a problem we 11 see about
(22) that too
(23) Okay who s the witness comlOg up?
(2~) MR STOLL We call Mr Norman first Your Honor get
(25) the JUry 10 here and make the an'8ngements for the phone
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(I) TIlE COURT Yes that s a good Idea
(2) (lury 10 atB 55 am)
(3) MR STOLL Your Honor may I have that docu~t back
(~) WIth the stlpulauon on Bill Roberts?
(5) TIlE COURT Yes
(6) MR STOLL I can do thIS later
(7) TIlE COURT All nght the JUry IS present
(8) MR FORTIER Your Honor the plalOtlffs call Mr Pat
(9) Norman

(10) TIlE COURT All nght
(11) TIlE CLERK Sir can you attach the microphone to your
(12) Jacket lapel and remam stand109 for the oath Please raise
(13) your nght hand
(I~) (The Witness Is Sworn)
(IS) TIlE CLERK Please be seated
(16) Sir for the record can you please state your full name?
(17) A My name IS Pat Norman
(18) TIlE CLERK Please spell your last name?
(19) A N-o r-m a n
(20) TIlE CLERK And your occupation?
(21) A I m the preSident of the Port Graham Village Corporauon
(22) TIlE CLERK Thank you
(2J) DIRECT REBUTTAL EXAMINATION OF PAT NORMAN
(2~) BY MR FORTIER
(25) Q Good morning Mr Nonnan
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Vol 52 - 8319
(1) A Good mornmg
(2) Q Can you tell the JUry how long you ve been the president of
(J) Pon Graham Village Corporation?
(4) A Been the president from smce 1984
(~) Q And Pon Graham Village Corporation IS located on the
(6) southern pan of the Kenai Penmsula correct?
(7) A Yes
(8) Q Now Mr Norman have you ever heard the term land
(9) manager used dunng the oil spill years?

(10) A Yes
(11) Q Were you a land manager dunng the oil spill years?
(12) A Yes I was
(13) Q Can you tell the JUry what a land manager what that term
(14) meant dunng the oil spill years? What did a land manager do?
(1$) A I mOnitored the cleanup actiVIties on our property m the
(16) Wmdy Bay Chugach Bay Rocley Bay area I - I went out on the
(17) spnng and fall surveys dunng 89 90 and 91 and last one
(18) m 92
(19) QBy our properoes Me Norman are you refernng to the
(20) propenles of Pon Graham Corporation?
('1) A Yes
(2') Q Okay and you mdlcated In the Lower Kenai area?
(23) A Yes that s on the lower pan of the peninsula there
(24) QThat s down In thIS area here?
(15) A Yes
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(I) Q Ol::ay and we were refernng of course to PlalDtiffs
(2) Exhibit 1162
(3) The Wmdy Bay area IS m thiS area Mr Norman?
(4) A That s the bay nght there
(5) QAnd the Chugach Bay area?
(6) A That s the next one where your finger IS
(7) Q And both of those are owned by Pon Graham Corporation?
(8) A Yes
(9) Q Now have you - you re famIliar WIth the term FINSAP?

(10) A Yes
(II) Q Was FINSAP the final survey m 1992?
(12) A Yes we went out ID the spnng May of 92
(13) Q Ol::ay And by we who do you mean?
(14) A There was Coast Guard EXll:on representative representative
(1$) from NOAA the state DEC representative We went to Wmdy
Bay
(16) and Chugach Bay We checl::;d two SiteS In Chugach - I mean
In
(17) Wmdy Bay one In - one 10 Chugach Bay
(18) Q And the Coast Guard was With you on all those mps?
(19) A Yes
(20) Q And so was Exxon?
(21) A Yes
(2') Q And DEC?
(23) A Yes
(H) Q And when you went to Wmdy Bay can you tell us what you
(....I) observed there m 1992'
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(1) A In 1992 the two areas that we surveyed there was obVIOUS
(2) oilmg snll There was asphalt patches oil that was oozmg
(3) from the boulders cobble on the beach oozmg out
(4) On the Wmdy Bay sections we could not agree on the beach
(~) whether there d be cleanup The Coast Guard and Exxon

wanted
(6) to recommend no treatment I couldn t agree WIth their
(7) recommendation because the stuff was - you know It was
(8) sltung nght there was easily acceSSIble Smce I dldn t
(9) agree With them they agreed that they would bcle It up to the

(10) federal on scene coordmator and the state on-scene
coordmator
(11) for funher review and action
(12) Q Okay And do you know Mr Norman lfthat s m fllCt what
(13) happened?
(14) A That IS - that IS what happened Three - I thml:: three
(1$) or four days later the Coast Guard contacted me to arrange the
(16) flIght mto WlIldy Bay They Plcleed me up m Pon Graham The
(17) representatives on the flIght were AdDlJral Cla.DcagllDl Coast
(18) Guard person up here m Anchorage Otto Hamson. a DEC rep
and
(19) one other Coast Guard rep
(20) Q Now did you Icnow at the tune that AdDUral ClllDcagllDl was
(21) the federal on scene coordinator?
(22) AYes he was
(23) Q 1992 oleay So you went to WlIldy Bay then I talee It?
(24) A Yeah we went to Windy Bay We were gomg to checle two
(2j) SIteS We stopped at one I showed them the exact same

Vol 52-8322
(I) location we had surveyed we had the disagreement on We
(2) walleed the whole section that - that I felt could use
(3) additional cleanup I showed them the wh~areas that we had
(4) walleed AdmIral ClanCllghni stated that even from what I
(~) showed lum he couldn t recommend - or he wouldo t

recommend
(6) additional worle bemg done there because the term that he

used
(7) net - he felt there would be no net envlruDmental benefit to
(8) additional cleanup
(9) And we sat there and - and not so much llrgued but I was

(10) trying to mll1ce the pomt thllt the stuff was as VISIble and as
(11) llcceSSlble as It was dunng the worl:: that was done m 89 90
(12) and 91 It had Just become ell:posed you Icnow It was In the
(13) spnng and I couIdn t sway Ius - sway hiS 0plDlon
(14) Q Now Mr Hllmson was lliso there at thiS meeUng of Windy
(1:1) BllY?
(16) A Yellh Mr Hllmson WllS there Because I couldo t change
(17) the admIral s opinion or Otto s the DEC representative there
(18) stated that what he would do for Pon Graham was to put the
(19) site on what he clliled a continuing contamUUltlon list
(20) MR CLOUGH Objection Your Honor hearsay
(21) THE COURT Counsel It IS heusay Isn tit?
(22) MR FORTIER Your Honor I thlDle It s state of mind
(2) to what Mr Norman under - not for the truth of the matter
(24) asserted but rather what Pon Graham s land mllWlger was
(2j) understandlDg was the nature
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(I) THE COURT The obJecoon Ssustamed The JUT)' IS to
(2) dlsregani the quesoon and the answer
(3) BY MR FORTIER
(4) Q Now Mr Norman have you been out to the beach smce
('J 1993 - or 1992?
(6) A Yes We were out there 10 1994 Just thiS - I was at the
(7) site that I showed Admtral Ctancagltm and Otto Hamson and
(S) the DEC rep the same Site the ot! was sttIl there It s-
(9) It s oozed out more mto view It s the same - same stuff I

(10) showed hun 10 92 IS soU there Just slowly oozing more and
(11) more out mto the open
(12) MR FORTIER I have no further questions thank you
(13) CROSS REBUTTAL EXAMINATION OF PAT NORMAN
(14) BY MR CLOUGH
(1$) Q HI Mr Norman We ve met a bunch mostly at the coffee
(16) shop across the street I 11 try and make thiS qUick
(17) I want to talk about first of all the process leadmg up
(18) to FINSAP because you were mvolved were you not sir 10

(19) mspectlng these - these particular beaches at Wmdy Bay from
(20) 1990 all the way up through 92 Isn t IS that correct?
(21) A Right that s correct
(22) QAnd you paruclpated - and can I have the Elmo please
(23) thiS IS gomg to be Defendants Exhibit 1479 next few pages
(24) You participated lookmg at Defendants Exhibit 1479 10 the
(2$) spnng shorelme survey done In Apnl of 1990 nght?

Vol 52 - 8324
(I) A Yes
(2) Q And you went out With the Coast Guard representanve and a
(3) ADEC representative?
(4) A Yes
(:5) Q And all three of you were able to walk the acrual beach?
(6) A Yes
(7) QAnd all three of you were able to give mput mto the FOSC
(8) as to what further cleanup was required correct?
(9) A With these forms yes

(10) QThat s nght And you talked the Coast Guard
(II) representative about the shoreline while you were out there
(12) dldn t you when you walked the shorehne With him dldn t you
(lJ) dISCUSS It With him?
(14) A Yeah Whtle we were walkmg we d diSCUSS what was there
(1$) show each other what we found on the beach yes
(16) Q That s how the process would work you d .11 go out there
(17) together you d walk the same stretch~ofshoreline you d all
(18) look at the same thmgs nght?
(19) A We would yes
(20) QAnd at the end of the year 10 1990 you all had a chance to
(21) go out agam thIS was 10 - you went out there 10 August of
(22) 1990 nght?
(23) A Yes
(24) Q And thiS lime you went out there agam With a Coast Guard
(2j) representallve nght?
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(I) A That s true
(2) Q And an ADEC representanve?
(3) A Yes
(4) QAnd a land manager representative - that bemg agam
(:5) yourself nght?
(6) A Yes
(7) QAnd an Exxon representative?
(8) A Yes
(9) Q And agam you all walked the shorehne?

(10) A Sure
(11) Q You all looked to see what was there?
(12) A We did
(lJ) QYou all furntshed that Information mto the cleanup
(14) orgaDlzanon for the Coast Guard to deCide what to do next?
(15) A Yes
(16) QYou had an OpportuDlty to work With the agencies 10 the
(17) spnng of 1991 too dldn t you?
(18) A That s true
(19) QThat was called MAYSAP wasn tit?
(20) A MAYSAP yes
(21) Q And you went out there that year again With an Alaska
(22) Department of EnVironmental Conservation representattve?
(23) A That s true
(24) Q An Exxon representative?
(2$) A Yes

Vol 52 8326
(I) QAnd a Coast Guard or NOAA representative nght?
(2) A That s true yes
(3) Q You walked that same stretch of beach that you ~alked the
(4) year before?
(5) A Every year yes sir
(6) QAnd you looked at what 011 was there?
(7) A That s true
(8) QAnd what 011 was not?
(9) A If It - whatever was on the beach we observed It yes

(10) Q And you were given an opportuntty to talk to these agency
(II) representanves while you were walkmg the beach?
(12) A That s true
(lJ) Q And you were given an OpportUDlty to gtve your mput IDtO
(14) the process then too nght?
(1$) A Yes
(16) Q And you went out there agam 10 FINSAP the spnog of the
(17) followmg year and that s the one that your tesnmony has been
(18) dlscussmg 11l1s was 10 May of 1992 nght? Is that correct?
(19) If you need I 11 blow that up a Itttle bit Pat Can you
(20) read that up front?
(21) A Yeah that s the WB2 Yeah
(22) QJohn Bauer went out With you from the Alaska Department of
(23) EnVironmental Conservation nght?
(24) A Yes
(2j) Q And he walked the beach With you?
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A Yeah we were allan the beach together
Q And after that mspecnon he indIcated that - I thlIlk If

you look at the box that the treannent was complete IS that
correct?
I 11 blow It up some more for you John Bauer ADEC?
A Yeah he - he marked trcannent completed on that

section yes
Q You went out there With Jim Madden from the Coast Guard

nght?
A Yes
Q And he was the local FOSC representative nght?
A Yeah he was the Coast Guard rep
Q You walked the beach With him?
A Yes
Q And you were able to show him your areas of concern?
A Yeah
Q And after talking to you and mspecung he decided that no

further treannent was required correct?
A That s correct
Q And you also went out there With Joe Talbott from NOAA

nght?
A Yeah he was there too
Q And he walked the heach With you?
A Yes
Q You rememher pOinting out to him your areas of concern?
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(I) completed correct?
(1) A That s correct
(3) Q And Mr Talbot for NOAA determrned trcannent was

completed
(4) correct?
(~) A That s true
(6) QBut you disagreed?
(7) A This IS what I testified to where we disagreed on the
(8) extent of the oUlng there and what additional cleanup was
(9) needed

(10) Q And that s what happened on the other segment as well IS
(11) Mr Bauer Mr Madden Mr Talbot on behalf of Alaska
(12) Deparnnent of EnvlrotJmentaI Conservauon the Coast Guard
and
(13) NOAA all walked that segment With you looked at what you
had
(1~) to show them and afterwards made the determmatlon that m
(U) their opUllon no further treannent was required?
(16) A That s correct
(17) Q And you disagreed and It s at that POint that you - you
(18) let them know and as they put It they bumped your question
up
(19) to Anchorage nght?
(10) A Yeah that was a direction that was given to us before we
(11) went out was that If we couldn ugree out on the ground
(12) that It was to be kicked up
(13) Q Okay Joel I d hke to have next our Videotape exhibit
(14) Defendants Exhtblt 14792 - Wtth the audiO off please
~) I m gOing to show you some Videotape here Mr Norman and
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(I) A Yeah we all looked at It at the same time
(2) Q And you were able to show him what OIl that was left that
(3) you were able to find?
(4) A Yes
(~) Q And looking at !hat he determined no treannent was
(6) reqUIred?
(7) A Yes he did
(8) Q And you have a comment here as well at least for thiS one
(9) segment on Wmdy Bay you dldn t thin.\:: any further treannent

(10) was required for that segment did you?
(II) A That s true that s an area that was heaVily worked m 89
(12) 90
(13) Q Now there were two other segments With the vanous
(14) agencies that you looked at that year correct In Wmdy Bay?
(I~) A In May?
(16) QYes AspartofFINSAP?
(17) A Yes
(18) Q And counsel !hIS IS DXI4793
(19) And you did !he same process for !hose segments In 1992
(20) actually walked It wI!h these guys and Inspected It nght?
(21) A Yeah same thmg
(22) Q And Jet s go !hrough It After !he mspectlon John Bauer
(23) for ADEC determmed that treatment was completed c~rrect?

(24) A Yes
(~) Q And Mr Madden for !he Coast Guard determmed treatment
was

Vol S2 -8330
(1) I m gOing to stop It on occasion tn ask you to Identify the
(1) location If you can and Identify the indiViduals Involved
(3) Let me represent tn you at the start It s Just ~Ideotapc of
(4) your FINSAP inspection of Windy Bay In May of 1992
(~) (Videotape played )
(6) MR CLOUGH If we could start Pat by trying tn

(7) Identify - If we could hold It here for a second
(8) If from recollection you can help me out I thin.\:: I know
(9) who most of the people are but you probably know them better

(10) than I do
(II) Is that John Bauerof ADEC all the wayan the left If you
(12) can tell? If not we II let It run and Just-
(13) A I don t recognize who that IS
(14) Q Do you remember that ADEC had a representative out there
(I~) With you that day?
(16) A Yes
(17) Q And can you recognIZe the second from the nght ,fthat s
(18) Jim Madden of the UDlted States Coast Guard the local FOSC
(19) representative?
(20) A It probably IS but there s so many I can t remember
(11) indiVidual names anymore
(12) Q But you do recall as you re slrtmg here today Patnck
(13) !hatJlm Madden of the Coast Guard was out there With you on
(14) these IDspeCtiOns?
~) A From the fonn you showed yes If that shim
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(I) Q Now IS thIs generally how the process would work You d
(2) So out there on the shorelme with the agency representatives
(J) and discuss what you were obseIYmg?
(4) A Yes
(S) Q Let s stop It here Got to asle you who IS thal- can you
(6) Identlfy the mdlvldual m the blue Jacleel on the left hand of
m the screen?

~ -:.(1) A I know
(9) Q That s you nght?

(10) A Yeah
(II) Q This IS how - agam how the process would work you would
(12) actually walle out there With the agency representatives and
(13) waJle pamcular segments of the shorelme and diSCUSS what you
(14) all were obseIYmg nght?
(IS) A Yeah and from - I d offer from my perspective what I saw
(16) then what I saw In 91 and 90 whIle we were gomg through
(17) It

(II) Q What I m nymg to set acro" though IS that you
(19) actually hterally all of you went together nght there to
(20) those spots on the shorelme?
(21) A Yeah
(22) Q And walleed II together nght?
(23) AYes sir
(24) Q Okay we 11 stop It agam here
(25) Is thal10e Talbott from NOAA m sort of the funny
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(I) semi Austrahan bush hat there If you can tell?
(2) A That s probably hun yes
(J) Q And occasions when you would pomt out either asphall or
(4) other malenal the agency representatives nght there would 
(~) they could dig It up and carry II off wouldn t they?
(6) A Yeah If they could whIle we were out there
m Q Conllnue 10 let It run
(S) They would put It m bags and carry the bags out With you
(9) Now you used rubber am to Cruise along the shoreline?

1(0) A Yeah Illce thiS here
(II) Q That s you In the raft there With the agency
(12) representauves?
(13) A Yes
(14) Q And am I correcl thaI essenllally whal you would do IS
(1$) you d find a place 10 land you d pull up on the shorehne and
(16) as a group you would walk the length of the shoreline that you
(17) were Inspecllng Isn I thaI IS nghl?
(13) A Yeah II was called a segmenl and we would - we would
(19) walk from one end 10 the other
(20) Q The enUre segmenl nght?
(21) A Tide permitting yes
(22) Q Or unless there was a place thaI was so rocky you IIlerally
(23) couldn I walle on
(24) A Yeah
(25) Q LeI s SlOp thaI
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(I) Do you know who that IS?
(2) A I don I know who that IS ThaI s one of the slctff
(J) operalors
(4) Q Is he eallng a mussel from thaI beach?
(~) A He sealing somethmg from thaI beach
(6) Q LeI It run
m LeI S SlOp It here agam for a second
(8) Agam that show II worked you d all hne up together
(9) walle along whalever you could see?

(10) A Yeah we d pretty much stretch oUI walle the whole beach
(II) walle the length of II
(12) (Videotape concluded)
(13) BY MR CLOUGH
(14) QAnd finally Mr Nonnan after all these agency reps had
(1~) made their IDspecnons and they had delermmed that m their
(16) opmlon no further treatmenl was reqUired when your objection
(17) was bucleed up the cham of command Admiral Clancaghm
himself
(IS) flew all the way out there to thaI same beach With you dldn I
(19) he?
(20) A Yeah thaI Scorrecl
(21) Q And so did Otto Hamson?
(22) A Yes he did
(23) QAnd they walleed It With you?
(24) A They walleed It With me yes
(25) Q They leI you show them whal your areas of concern were?
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(I) A On thaI segmenl we gOI to yes
(2) Q And you literally had an opportunity to tell them exactly
(3) whal you were worned aboul and why?
(4) A ThaI s whal I did yes
(:I) Q And you had every OpportuDlty al every stage m thiS
(6) process 10 make your concerns aboul thaI shoreline known
m dldn I you?
(S) A At thiS - at thiS particular time we were able to do
(9) thaI because thaI was the process thaI was sel up This was

(10) nOI always the case where If we dldn t agree on the beach
(II) somebody else would come down and take a loole at It bUI al
(12) thiS time on the final assessment thaI was the process that
(13) was sel up to - to handle dlsagreemenl
(14) Q Even though every smgle agency representatiVe had said
(1$) that no further lreatment was reqUIred Just because you stili
(16) bad a concern Admiral Clancagllm came out there and walked
It

(17) himself?
(IS) A Yeah that s correct
(19) MR CLOUGH No further questions Your Honor
(20) REDIRECT REBUTTAL EXAMINATION OF PAT NORMAN
(21) BY MR FORTIER
(22) Q Mr Norman how long IS Wmdy Bay how long a shoreline
(23) area IS thaI?
(H) A Probably close to - would be almost two mlle.s
(25) Q Okay And Mr - Mr Clough showed you two dIfferent
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(I) shorelIne co=ent sheets one of them was for SUbdiVISion B 
(2) A Yes
(3) Q- of WIndy Bay WB2 and SUbdivISion B nght?
(~) A Yes
(S) Q Now that s not the one you were complaInIng to
(6) Mr Hamson and Otto Clancagllm (SIC) about IS It?
mAN0 I showed them WB2 D which IS further down west of the B
(8) segment
(9) MR FORTIER No further questions thank you

(10) MR CLOUGH NothIng here Thank you Mr Norman
(11) THE COURT Thank you You may step down
(12) MR CLOUGH I ve been told I ve read In one Exhibit
(13) Number wrong It was DXI4791
(I~) MR STOLL Your Honor I have a couple stipulations
(IS) THE COURT All nght
(16) MR STOLL Do you want to explaIn what a stipulation
(17) IS?
(18) THE COURT I don t mow If I ve explaIned thiS
(19) before but a stipulation IS simply-agreed upon facts The
(20) panles can get together and agree that certaIn facts don t
(21) need to be presented In eVIdence because they re - they are
(22) true So when you get a stipulation of the parnes you accept
(23) It as true so - and no eVidence needs to be presented In
(2~) order to prove It s true and that s what these are They are
(ll) an effiCiency measure
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(I) MR STOLL Trymg to save time
(2) THE COURT Right
(3) MR STOLL First one IS the fact that the federal
(~) on scene coordinator s local-deslgnated representative signed
(S) off on a parucular shorelIne segment at the conclUSion of the
(6) 1989 cleanup season does not mean that that- that the

segment
m was devoid of any 011 or 011 reSidue The 1989 slgnoffs
(8) represented only the complellon of cleanup operations for that
(9) season and did not mean that segments would receive no

further
(10) treatment In future years
(II) You are further Instructed that the Coast Guard admtral
(12) serving as the overall federal on scene coordinator did not
(I) personally Inspect every shorclme segment Signed off at the
(I~) conclUSIOn of the 1989 cleanup season However the federal
(IS) on scene coordlDator s local representative did IDspect each
(16) segment and e;l:ecuted the slg;off documentlD that capacity
(17) The second stipulation IS that Bill Robens an appraiser
(18) ID Kodiak did appraisals and damage analyses With appraiser
(19) Larry Shorett of vanous oiled parcels owned by Kodiak vdlage
(20) mUnicipalIties Those appraisers concluded that damages were
(21) sustalDed to those parcels as a result of the Euon Vald«:.z 011

(") spill
(2) Your Honor our ne;l:t wllDess IS Pat Carlson This Will
(2~) take Just a mlDute to set up Your Honor
(ll) MR CLOUGH Your Honor 1 d also like to move ID the
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(I) Videotape we Just put m which IS - I 11 have to check
(2) MS ANDERSON 14792
(3) (Exhibit 14792 offered)
(4) MR FORTIER Your Honor I d like to be heard on
(S) that If poSSible
(6) THE COURT Counsel I m not gomg to admtt It The
m JUry s seen It They don t need to have It as an mdependent
(8) piece of eVidence What s the number Just so we know?
(9) MR CLOUGH 14792

(10) THE COURT 14792
(11) MR STOLL Your Honor could we have Just a bnef
(12) break to set uP?
(13) THE COURT Sure sure I m gomg to send the JUry
(14) out I want to ask you a couple questions anyway This may
(IS) take ten mmutes
(16) (Jury out at 9 18 am)
(17) THE COURT The reason I dldn t - I m here IS because
(18) I want to fmd out about Mr Robertson Where IS he and IS he
(19) reachable?
(20) MR STOLL We re gomg to - we 11 do Carlson fU'St
(21) and then we 11 do Robertson Your Honor
(22) THE COURT What s your order of witnesses? I want to
(23) mow everythmg you re gomg to present today
(24) MR STOLL Oh okay We re gomg to put on
(2S) Mr Carlson and then we re gomg to do the offer of proof on
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(I) Mr Robertson and then that s the end ofour rebuttal
(2) THE COURT And there will be no surrebuttal nght?
(3) MR DIAMOND Your Honor there may~ell be
(~) surrebuttal dependmg on the - what Mr Carlson has testified
(S) to
(6) THE COURT Oh okay You said that
m MR DIAMOND And the scope of hiS testimony
(8) THE COURT What s the estimated time for Carlson?
(9) MR STOLL I thmk he II be - the direct Your

(10) Honor wdl probably last 35 or 40 mmutes
(II) THECOURT That was your estimate nght1
(12) MR STOLL We actually estimated three-quarters of an
(13) hour for hiS direct before but-
(H) THE COURT Okay I mJust remtodmg you you have to
(lj) stay wlthm the estimate
(16) MR STOLL I understand
(17) THE CLERK Please nse This coun stands In
(18) recess
(19) (Recess from 9 25 a m to 9 45 am)
(20) (Jury ID at 945 am)
(21) THE CLERK Please nse This coun now resumes Its

(22) session
(23) Please be seated
(2~) MR STOLL Your Honor we II recall Pat Carison to
(2S) the WllDess stand

I I
I I
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(I) THE COURT Okay _
(2) THE COURT Mr Carlson smce you ve already
(3) testIfied you re still under oath all you have to do IS gIve
(4) your name for the record and don t forget to chp on the
m nucrophone
(6) A Yes sIr For the record my name IS Patnck S Carlson
m DIRECT REBUTTAL EXAMINATION OF PAT CARLSON
(8) BY MR STOLL
('1) Q Mr Carlson you re the assessor for Kodlllk Island

(10) Borough?
(II) A Yes I am
(17) Q And you ve previously testtfied m thIS case After you
(13) testified Mr MacSwam an appmser testIfied and he
(I4) referred to an exlulntmat be wro(e on DX14784 I only have a
(IS) little alpy of It It s a blowup - I mean It San
(16) elght-and-a-half-by-eleven of the exhIbit and thIS was on the
(17) bIg pIece of paper that he wrote on And thIS purported to be
(II) mformanon that he had obtamed from a Mr Hurley who was
(19) WIth a ntle company m KodIak
(20) Have you revIewed Mr MacSwam s tesnrnony WIth respect to
(71) thIS matter?
(22) A Yes I have
(23) Q And are you fannlw WIth thts document?
(74) A Yes I am.
(2S) Q Now IS thIS Informanon that s contamed on thIS IS thIS
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(I) helpful to an analySIS of the - I guess It Snot At least
(7) from Exxon SstandpoInt
(J) MR OPPENHEIMER Or maybe umversally
(4) THE COURT Try to fimsh the quesnon counsel
(S) MR STOLL I II try

(6) BY MR STOLL
m Q Is thIS - IS thiS mformanon helpful m terms of your
(I) analysIS of your frequency of sales study before versus after
(9) the 011 sP1117

(10) A No Il s not
(II) Q And why IS that?
(12) MR OPPENHEIMER Your Honor foundation expert
(13) opinion testimony
(14) THE COURT I II allow It Go ahead
(IS) A Thu data here represents the lotal amount of transfers
(16) not sales and as such It would take much better understandmg
(17) of the market and the transactions m 0rrder to determme the
(IS) aClUal frequency of arm s length transactions In the market
(19) BY MR STOLL
(20) Q Oleay Now thIS says on here sales thiS IS acrually
(21) wntten by Mr Diamond on Mr MacSwam s - the rest of It
(22) thlnle IS Mr MacSwam s wntlng
(2) So you re saymg thiS IS - these numbers here relate to
(2~) IranSaCtions?
(2.S) A These numbers based on what I understand 10 be here
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(I) represent recordmgs not sales
(2) Q Okay And thiS mformanon was denved from a letter that
(3) we put mto evtdence which IS a letter from Mr Hurley which
(~) IS PX9011 which IS a letter from Mr Hurley to Mr MacSwlUIl
(~) mdlcanng that thiS IS for conveyance of real property whIch
(6) he outside the 15 mile radiUS And then the second page of
m thiS contams thiS mformatlon that IS contamed on the pnor
(8) exhibit that Mr MacSwam offered
(9) Now why - why Isn t thIS mformauon helpful 10 an

(10) analySIS of - of before and after?
(II) MR OPPENHEIMER Assumes facts uotm eVidence
(12) expert tesnmony and there s no foundanon for hiS lesnrnony
(13) on thIS document
(14) THE COURT The objection Soverruled Go ahead
(15) A The problem Wtth thiS and espeCially m a market hlce
(16) Ko<hak you have numerous properties that are transferred
(17) they re either a gift they re a corporate name change they re
(18) maybe a banlcruptcy or some other speCial conslderauon hke a
(19) divorce or what h~ve you that might cause the transfer In
(70) effect It IS not a sale of the property It IS Just a transfer
(71) of the mterest of the property
(77) BY MR STOLL
(73) Q What dlfference docs that make m terms of whether It sa
(74) sale or not?
(2.S) A WeU It would give you a distorted view as to what the
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(I) volume of sales are m a gIven market that you re srudymg
(2) because you re Justloolemg at the total amount of transfers
(3) but you may have say a corporate entity thatow~ tracts
(~) that changes their name so they transfer 40 parcels butlD
(~) effect It s suU owned by the same parties
(6) Q What about thiS 15 mile radiUS of the City of Kodiak
m what- IS that - IS that helpful m terms of analyzlDg what s
(I) happeDlng ID terms of the remote real property market In Ko<hak
(9) Island Borough?

(10) A No It s not
(11) Q Why IS that?
(12) A Well the IS-mile radIUS would mclude what we conSIder to
(13) be our rural areas on the road system out the road towards
(14) ChlDlak Anton Larsen Bay and of course It would also mclude
(IS) the villages The remote market IS - IS distinct from the
(16) VIllage marleet and the urban reSidential area of Kodiak So
(17) the 15 mile area would baslcaUy not segregate out the remote
(II) market
(19) Q So If you Included aU transactions -1 m refemng now to
(20) ExhibIt 1354A - the road system I thmk you preVIOusly
(71) testified m our case m chIef IS the area around the Clty of
(22) Kodiak and extend up here and then there s a httle road that
(73) goes down here towards Pagashak (SIC)?
(24) MR OPPENHEIMER Pasagshale
(2.S) BY MR STOLL
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(I) Q Pasagshak - nght?
(2) A Yes that s correct
(3) Q And the remote area you say does that also mclude the
(~) villages?
(~) A That s correct
(6) Q Is there a dIfference m the pnce of property m the
(7) VIllages versus remote areas?
(8) A Oh yes very much
(9) Q What kmd of range are we talkmg about?

(10) A Well when you re dealing WIth the VIllage markets of
(II) course you re dealing wIth propertIes that have off-site sewer
(12) and water they ve got roads they ve got power they ve got
(13) dally aIr flights You ve got a commuDity and the values In
(I~) those areas tend to be a dollar dollar fifty a foot for
(1$) oceanfront property versus 10 15 20 cents a foot In the
(16) remote areas
(17) Q You say a dollar a foot that s like $40000 an acre
(18) $43 000 an acre?
(19) A Yeah 30 40 000 depend10g on your locatton for
(20) oceanfront
(21) Q Now you dId an analysIs of the frequency of sales of the
(22) remote propertIes alone that s what s contained on
(23) ExhIbit 2902A?
(24) A That s correct
(25) Q And the JUry may recall thIS ThIS IS - and what did you

Vol 52 8344
(I) 10clude m thIS 10 terms of sales?
(2) A Well throughout the sWdy ttme frame I looked at all
(3) transacttons compIled them mto master data base I thInk
(4) there was somethIng In excess of 400 transaClJons dunng that
(~) time frame Then I went through and I analyzed the
(6) transaClJons determined the ones that were actually sales of
(7) property
(8) Q You mean arm s length transaclJons?
(9) A BaSically a - yeah a full transfer from distinct partIes

(10) and then compiled that data As you can see we had In 8825
(II) 27 transactions I believe the Hurley report indicates
(12) somethIng like 60 or somethmg So you could see what
happens
(13) WIth the 1OformalJon once you deal WIth Just the actual sales
(I~) QSo the Hurley thing would Include more than Just arm s
(I~) length sales?
(16) A In my - yes that s correct
(17) Q Now there was a analySIS also that Mr MacSwaln did which
(18) IS contamed In DXI0227 Could I have that on the screen
(19) please?
(20) MR OPPENHEIMER I m sorry counsel the number of
(21) the exhibit?
(22) MR STOLL 10227
(23) MR OPPENHEIMER Thanks
(24) BY MR STOLL
(2.1) Q And arc you familiar With thiS document Mr Carlson?

(I) AYes lam
(2) Q And WIth respect to the Owon - let Stake the Owon Bay
(3) transaCtions m the first Instance He s made a companson
(~) here of five parcels that sold at vanous times here durmg
(:I) 1985 and one In 1989 and four m December of 1990?
(6) A Yes that s correct
(7) QThese four In December 1990 - or three In December 1990 
(8) the so-called auctton that occurred the silent auctlotl that
(9) occurred at the end of that year?

(10) A That s correct
(II) Q Now did you prepare a - stnke that
(12) FIrSt of all WIth respect to the 1985 transactton t1us
(13) one nght here - do I have to get nd of thIS color first
(I~) before I blow up thIS end of the -
(1$) MR GROSS Yes
(16) MR STOLL Now that the tna1 SJust about over
(17) Im-
(18) BY MR STOLL
(19) Q Okay Now WIth respect to thIS 1985 transactton IS thIS
(20) property In any way dIfferent than these other properoes?
(21) A Substantially so yes
(22) Q And how IS It dIfferent? Would you tell the JUry please?
(23) A Well as a baSIS of companson to the other properoes It
(2~) has a number of problems Number one It was not one
five acre
(25) tract that sold for 25 000 It was two lots that sold
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(I) together for 50 000 There wu a cabm on one of the lots
(2) There was a section line easement that cut one of the lou In
(3) half The access to the property u by a truI.£rom the
(~) ocean You cannot dIrectly access the property because It • on
(:I) top 0 f a chff and b«ause the cxI.nng zonmg setbad:s the
(6) view IS restncted by pushIng the buildIngS back onto the -
(7) back Into the lot and away from where you would have the
(8) oceanfront view
(9) Q Now I want to show you what has been marlccd u Exhibit

(10) 8441 on the - show you Uu. on the Elmo here And Uus -
(11) what IS t1us document?
(12) A ThIS IS a copy of the &lsellor records for thu - thu wu
(13) ODe of two tracts and I m not cenaut wluch ttact Mr Ma.cSwam
(14) used as Ills hasIS of companIOn but thiS IS one of the two
(U) five acre tracts that sold m that transaction
(16) Q In the 1985 transaction?
(17) A That s correct
(18) Q And on thIS card you ve lot a utmUl up here What doa
(19) thIS rwnus refer to?
(20) A The mmus there IS the VIew It uJcel away from the value
(21) of the property because of the restncnon from the VICW

(22) because of the setback ulUe
(23) Q So you can tactually sec the water from - t!yoo rc
(2~) SllUng In the bouse you baSically look: out at the sky?
(25) A Well we re dealIng In oceanfront TyplCa1.ly on an

-~--
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(I) oceanfront lot you can move back on your lot and snIl retam a
(2) View but when you have a chff If you get moved back as m
(3) the case where we have a flat lot on top of a chff the view
(~) actually becomes resmcted
(5) Q Then you ve got another mmus here of25 percent What s
(6) that for?
(7) A All the properties that were on the top of thiS cliff that
(8) had to go around and up the htU to get to them and people had
(9) to haul all their stuff back and forth they all received 25

(10) percent neganve adjustment for that
(II) Q And thIS was done on the assessment rolls regardless 
(12) thts had nothmg to do WIth IIngatlon or anythmg of that
(13) nature?
(14) A No ThIs - these adjustments were put m place by me m
(15) 1990 As I recall the property was adjusted down from 25 000
(16) which was Its sales pnce CO 20 000
(17) Q Now did you then to do a companson - can we go back to
(18) the last one? Did you do a companson of these five
(19) properties dId you then do a - an analySIS - and
(20) incidentally I want CO show one other thing on thIS
(21) This has the - the chart that Mr MacSwam has has the
en) gross sale pnce of the parcels?
(23) A Yes It does
(24) Q It s not broken down In any UnIt?
(25) A That s correct
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(I) Q Now did you do an analysIs of these five properties m a
(2) chart?
(3) A Yes I did
(4) Q Okay could we - I abo", you what - thiS IS Plamnffs
(5) ExhIbIt 8605 Is thIs the chart that you prepared?
(6) A Yes It IS
(7) Q And the center portIon of thIS relates CO thiS OOlon Bay
(!) these same five transaCtlons?
(9) A That 8 correct

(10) Q And why In your - you ve p;ot a pnce here - I hate to
(I I) keep movmg thIS baele and forth
(12) You ve got on the left-hand Side - what does that
(13) IOdlcate 7 000 6500 et cetera? What does that Indicate?
(14) A That s the 1.011!cate value per UnIt In thIS case per acre
(13) of the properties IOsteid of the gross selllOg pnce because
(16) If you use the gross seilIng pnce you dlscon the data
(17) because you have dIfferences 10 SIZeS You mIght have a
(II) len acre lot sell for 40- and a five-acre"lot sell for 30 If
(19) you dldn t use a pnce per unIt you wouldn I get a good
(20) Indlcanon of whal s go109 on
(21) Q Is the pnce per UnIl IS that reflecled 10 the per-acre
(22) IS that reflected 10 the market m remote properties?
(23) A That s generally whal the market unlIzes 10 those areas
(24) Q Now tumlOg your attentIon then Mr Carlson to the 
(25) the bar chart here for Onaon Bay your bar for the June 1985
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(I) ttansactlon IS quite a bIt hIgher than the other not qUIte a
(2) bit It s hIgher than the others and It IS - but on the chart
(3) that Mr MacSwalO used It s lower Could you explam why
(~) there s that dIfference?
(5) A Well In thIS case all I dId was apply the adjustment
(6) for - In other words to bnng It make It comparable to the
(7) DOlan Bay transactIons that look place after the sptllln
(8) December of 90 I had to adjust the negatIve factors that thIS
(9) property had and after adjustIng for that It aJlowed - tt

(10) mdlcated a hIgher value per acre when compared directly 10

(II) those Omon Bay sttes
(12) QAre those those same faclors at ten percent for lack of
(13) View and 25 percent for access havmg to take your grocenes
(14) up the hill?
(15) A That s correct
(16) Q And so once you just added that 35 percent thIS IS what
(17) that bar looked lIke on thIS - on your chart here?
(18) A And tt s stIll somewhat conservanve because we snIl have
(19) not dealt WIth the fact that the party bought two five-acre
(20) tracts at once whtch normally would gIve you a dIscount so
(21) that would - but that s not been factored 10

(22) Q If you took that mto account It would even show a hIgher
(23) pnce relatIve to the other properttes?
(24) A That s correct
(25) Q All nght And did you make any other adjustments to any
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(I) of these other propemes?
(2) A I did adjust the September 89 transacnon
(3) Q And how did you do that?
(~) A I applied my standard sIze adjustment because all these
(5) other properties were In the five- to Stx acre range The
(6) September 89 was a three and-a half-acre tract and the market
(7) pays more on a per acre baSIS for a smaller tract all things
(8) bemg equal
(9) I also - I used the ten percent SIze adjustment that s In

(10) my repon for that dIfference In sIzes and I also applied len
(II) percent for the property because It s on a lIttle slough II s
(12) not directly on the water and directly accessIble as are the
(13) OnIOn Bay lots
(14) QAnd so then the other three that sold 10 the auctIon at or
(15) slightly over the mmlmum bid pnce those are the ones that
(16) have you made any adjustments to those?
(17) A No I did not Ijust tool:: the gross sales pnce dIVided
(18) by me acreage
(19) Q Now you have on mls chart two groups of other
(20) transactIons?
(21) A Yes I do
(22) Q And what are mose?
(23) A These are anomer area 10 the case of VIllage Islands It 5

(2~) an area down 10 Ugaml:: Bay which IS on the west Side of
(25) Kodlal:: so It Squite a bit dIfferent location than Oman Bay
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(I) and It shows four ten acre lots They were all ten to ten and
(2) a half acres They d all sold for $40 000 apiece but on a
(3) per acre baSIS because of the sIZe differences adjusted and
(-l) pnor to the spill and after the spill an Idenucal all-
(S) you know everythmg s equal except for the spill event and the
(6) ume of a year and a half the property Just !lice all the
(7) other ten sold for thIrty-seven five
(8) Q And the Ahtak Bay IS that the property that you tesnfied
(9) to preViously that just got a couple arms I thmk called

(10) Deadman s Bay and Portage Bay?
(II) A Yes these are 10 my report And there s a map 10 there
(12) that shows them but baSically the two lots on the left are at
(13) the head of Deadman s Bay on the west Side and then the next
(I-l) bay over the head of Portage Bay on the west side was the
(IS) other two transactions Except for small differences 10 sIZe
(16) these properoes are Virtually Identical The use pauems
(17) seller monvatlon buyer motivation except for the case of the
(18) Ftsh & Wild!lfe purchase are baSically the same
(19) Q And on all of these the blue bar represents what? Why IS

(20) It blue?
(21) A The blue bar represents the sales pnce before the sptll
(22) QAnd what does the red bar mdlcate?
(23) A The per-unit sales pnce after the sptll
(2-1) MR STOLL Your Honor we d offer PX860S
(lS) (Exhibit PX8605 offered)

Vol 52 8352
(I) MR OPPENHEIMER Your Honor I d IIl::e to reserve
(2) rather than tal::e time for It now
(3) THE COURT You can reserve that S fme
(-l) MR STOLL Could we go back to exhibit - yes
(S) BY MR STOLL
(6) Q Now Mr Carlson are there any other differences Dumng
(7) your attention to the Hidden Bay analySIS that Mr MacSwam

has
(8) on here are there any differences With respect to the Hidden
(9) Basm properoes?

(10) A Yes The pre-spill sale IS much steeper than the other
(II) post spill sales It also has no creel:: or fresh waler
(12) available to II And It s some - It s what we call the dark
(13) Side of Hidden BaSin II s on the inSide as you first go 10

(I-l) whereas the other two have much sunnier locations much
better
(IS) lopography and have access to fresh waler
(16) QThaI s thiS one here?
(17) A That s correct
(18) Q And what angle does thal- whal does thaI face?
(19) A 11- well I m trying (0 picture It

(20) Q Is that a nonhern exposure?
(21) A Yes That s correct
(22) Q And then the other two are - have a southern - southern
(23) exposure?
(H) A Well they - they just have a sunnier location They re
(2S) not 10 the shade of the hill like thiS parcellS

Vol 52 - 8353
(1) Q Does that make a difference ID terms of the pnce per
(2) per lot?
(3) A It - It can It - all thmgs belDg equal I thmk the
(-l) steepness and the lack of fresh water and the poor beach also
(S) make - IS part of that but all 10 all I thmk the pomt IS
(6) IS that It s not - the other two are V1ItUalIy are very
(7) comparable parcels But thiS one IS not It S mfenor
(8) Q Ol::ay and the other two have fresh water on them as well as
(9) the oceanfront?

(10) A They ve got the good topography the good beach the
(11) sunnier locauon and the water
(12) Q Now tummg your auennon - do you know which sales are
(13) IDvolved 10 Ugak Bay?
(I-l) A No I ve not been provided With that mformanon I m not
(IS) certain
(16) QThen With respect to Pasagshak - Pasagshak do you know
(17) the - are you famtllar With these propernes?
(18) A Yes I am
(19) QAnd how are these different Ifat alI?
(20) A Well I thmk the biggest Issue IS nme We re dcalmg
(21) With a time frame of 87 to 92 wluch confuses thmgs The
(22) other Issue IS IS tlus IS a road system property basically
(23) It has recreational uses to It but also lOme you know rural
(2-l) resldennal context
(lS) The propernes were bought by the IlUIJC party M1.I::e

Vol 32-83S4
(I) Anderson and ID 87 when he bought It, the road there WU

(2) actual - the old log bodge that acceues tIw area was 10 the
(3) process of washmg out Now 10 92 when M bought the
(-l) adjolDlng lot number ODC he - he spoke to me and IUd he
(S) felt he paid too much but he needed to do that because he
(6) dldn t want anybody buJ.1dmg a cabm next door The other
(7) Issue IS at that time there was a brand DeW bodge under
(S) construcnon and dIreCt velucular acceu wu an1lable co the - • ~
(9) propernes

(10) QThe new bodge was COIJl1lli in 10 92 wbcrcu u wun t
(II) there m 877 ~ .:=:;=:--
(12) A It wasn ( even uDder contemp1atlon,-I don t believe at
(13) that nme
(I-l) Q Now Mr MacSwam tcsUficd at ODe pomt that be lot a DOte - 
(IS) from somebody at Kodld: that aU comlllUDlcatlODI WIth hun and 
(16) the borough should go through aaomeys
(17) MR OPPENHEIMER Your HODOr, I thmk that mll&Utes
(18) the tesumony If there saqucltlon, U d10Wdn t be
(19) proceeded by facts not m evidence
(20) THE COURT You re llomg to have CO show Ium, if
(21) you re gOlOg to bOJl8 It 10 terms of a tranacnpL

(22) MR STOLL That s fUlt:
(23) BY MR STOLL
(2-l) Q At any ume were you directed to DOt deal dIreCtly With
(lS) Mr MacSwam?
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Vol:52 83:5:5
(I) A Yes I was
(2) QAnd why was that?
(3) A As I recall we had a famy free and open relationshIp
(4) and then at some pomt there was a document fIled WIth the
($) court that-
(6) MR OPPENHEIMER Your Honor thIS IS hearsay no
(7) foundation
(S) MR STOLL That s flOe I 11 Just WIthdraw that
(9) That s flOe

(10) BY MR STOLL
(II) Q Could we show DXI028:5A?
(12) MR OPPENHEIMER Counsel let me take a look
(13) 1028:5A?
(14) MR STOLL Yes
(1$) MR OPPENHEIMER That s flOe
(16) BY MR STOLL
(17) Q Now I want to tum your attention to the testimony of
(18) Mr Papke Mr Papke IS WIth Clanon ASSOCiates 10 ChIcago?
(19) A Yes
(20) Q And he used thIS exhibit which he called companson of
(21) full - what he called full value real estate In the spIll area
(22) compared to the rematnder of the state And do you - do you
(23) find that - well let me ask thIS question first of all
(24) The full value as I understand hIS testimony was the 
(2j) the assessed value accordmg to the state assessor s office

Vol :52 -83S6
(I) Old you review hu tcsnmony?
(2) A Yes I believe that. COlTCCt
(3) QThat full value IS that an IndIcation of the true faIr
(4) market value flI'St ofall?
($) A No not necessanJy
(6) Q Oleay And why IS that? Could you explain that to the
(7) JUry please?
(8) A Well the full value - I mean as an assessor we go out
(9) and appraise property as fast and ~ood as we can but 10 any

(10) ~1Yenarea you mayor may not be at full market value for that
(II) property The full values that we lIUbaut to the state of
(12) Alulea 1& baSIcally the tally of the assessed values be they
(13) nght or wrong We also submIt a ratio report which says
(14) here s what the sales are and here here Show they compare to
(Ij) the assessed values It mayor may not tell you anythIng about
(16) any gIven area WIthin that market WIthout domg qUite a bit
(17) more study of the mformauon
(I S) Q All nght Now what I d like to ask: you IS thIS Let S
(19) assume though that thiS was a mcanmgful number that full
(20) value as used by the state assessor a office IS a meaningful
(21) number as far as faIr market value IS concerned
(22) Makmg that assumption can you - would a companson of
(23) what Mr Papke calls the spIll area and the other -and the
(24) other areas In the state of Alaska be mdlcatlve of what IS
(2j) happenmg to the fair market values of properties remote

Vol S2 8357
(I) propemes affected by the 011 spuJ?
(2) MR OPPENHEIMER Actually three queStIons so It s
(3) compound and It s beyond the scope of the expemse that was
(4) dIscussed In connection WIth thiS report
(j) THE COURT I dldn t get your last-
(6) MR OPPENHEIMER I should back up Your HODOr
(7) It s compound More Importantly It s beyond the scope of
(8) the work that thiS wlmess has done and was diSCUSsed
(9) yesterday well beyond

(10) MR STOLL Well I don t lenow If It s compound but
(II) It Snot beyond what-
(12) THE COURT Well I lenow It s compound counsel We
(13) s1llenow It s compound
(14) MR STOLL I 11 rephrase the questIOn
(1$) THE COURT Oleay
(16) BY MR STOLL
(17) Q FIrst of all Mr Carlson I want you to assume that the 
(18) for the purposes of thIS question full value IS a mcanmgful
(19) term as far as the faIr market value IS concerned ofpropeny
(20) real propeny 10 Alaslea Is the spIll area as defmed by
(21) Mr Paplee IS that a meaningful concept or area as fu as
(22) evaluating the remote properues In Kndlak Island Borough and
(23) the Pnnce WJ1l1am Sound and KenaI?
(24) MR OPPENHEIMER I thmlc It s snll compound but my
(2j) pnmary objection Your Honor IS It Swell beyond any sort of

Vol :52 - 8358
(I) lay opInion tesumony
(2) THE COURT Well beyond -
(3) MR OPPENHEIMER Well beyond any lay 0PIDIQoa

(4) tesumony
($) THE COURT Yeah I thlnle It IS too counsel
(6) Objection sustained
(7) BY MR STOLL
(S) Q Is the - what IS Mr - Let me asle you thIS question
(9) What does Mr Paplee s spJ11area contain?

(10) A As I recall It contams the CIties of Valdez Cordova
(II) Whittier the KenaI Penmsula Borough and the KodJd: Island
(12) Borough
(13) Q Is DXI0263 on the Tnal Link?
(14) Is thiS the map that was used by Mr Paplee as hiS so-called
(1$) spill area?
(16) A That s my understandmg yes
(17) Q And how does thIS compare to the remote areas of KodL&1::
and
(IS) Kcnal?
(19) MR OPPENHEIMER Your Honor I thmk the queStIon IS
(20) compound to the extent It s aslemg the WIOless for tesnmony
(21) outSIde of Ko(hale I d object on grounds of foundation and
(22) agam It s beyond any sort of lay opmlon testimony
(23) THE COURT The obJcctlon s overruled
(24) A Well I thmle If you rc loolemg at these areas but you re
(2$) usmg the full values you rc not gomg to be able to find
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(I) anythmg that s gOlllg on on the remote areas
(2) BY MR STOLL
(3) QWhy tS that?
(4) A Well the full values are bastcally the values of the
(~) ctues and all It II tell you IS what s gOlllg on m the urban
(6) markets The taxable value III the remote areas which covers
(7) 95 percent of thiS land mass much of the area Isn t even
(8) taxable It wouldn t tell you anythlllg at all what s gOlllg on
(9) there because It s such a mlllJscule poroon of the total value

(10) of the propeny which IS really the urban market
(11) QAnd why doesn t the remote market simply follow the urban
(12) market?
(13) A Well the remote market IS - I m speaking of Kodiak - IS
(14) very dlStmct from the urban marlcet
(1$) QWhy? How IS that? Why IS that?
(16) A Largely because m the urban market especially m terms of
(11) the full value detemunauons It s dnven by resldenual
(18) means People s mam pnonty IS get a house get a roof over
(19) their head
(20) Now If they re feellllg good about life and they ve got
(21) some disposable Income they may go out and purchase some
(22) recreallonal propeny If they re a fisherman m the area and
(23) they re feelmg good about life and commg fishenes they may
(24) purchase m the remote areas But It s secondary to that other
~) market

Vol 52 - 8360
(I) So If you want to sec the health or how people are feelmg
(2) about hfe you loolc In the remote areas because that would be
(3) the barometer That s where you first see the hI!
(4) Q Did you do an analySIS Mr Carlson of a companson
(5) between the remote - the remote market the tax code areas

and
(6) the rural areas of Kenai and Kodiak versus Mr Paplce s
(7) so called otl spill areas?
(8) MR OPPENHEIMER Your Honor I object to the form of
(9) the quesllon There Sno foundation that he has the shghtest

(10) Idea of what Mr Papke actually did Mr Papke tesufied about
(II) I! Much of hiS research which we haven t heard any testtmony
(12) about- and I think the quesuon ought to Just be asked I
(13) believe With respect to work he did as opposed to a contrast
(14) With Mr Papke for foundauon
(15) MR STOLL I don t mmd rephrasmg It for
(16) Mr Oppenheimer
(11) BY MR STOLL
(18) QDid you do an analySIS Mr Carlson of a companson of the
(19) full values as that tenn IS used by the state assessor s
(20) office for the 011 spill area as defined by Mr Papke versus
(21) the full values used by the state assessor s office for the
(22) remote areas In Kenai and Kodiak peninsula - Kodiak Island
(23) Borough and Kenai Peninsula Borough?
(24) A Yes I did
(u) Q And IS that- that s 8603A And IS that the graph that

Vol 52 -8361
(I) you prepared the pie chart?
(2) A Yes It IS

(3) Q Okay and what IS the - what IS the figure down at the
(4) bottom the S89 mtIhon what does that represent?
(~) A That represents the taxable value m - of all taxable
(6) propeny from baSically from Valdez to the southern np of
(7) Kodiak archipelago throughout the sptll area
(8) Q No I m talking the smaller the small-
(9) A Yes That baSically represents the total value that s

(10) taxable m the remote areas throughout that whole otled area
(II) down at the bottom
(12) Q I see What IS the 2 962 000 000 nearly three billion
(13) dollar figure? What does that represent?
(14) A That would be the full value based on Mr Papke s
(I~) deflllJuon of the area that he descnbed as belllg the quote
(16) otled area
(11) Q What s the slgmficance oftlw Ifany?
(18) A I thlnlc the most dramauc thlll8 IS the fact that you re
(19) dealmg With such a very small value proporooDately to what
(20) he considered to be the otled area and now m terms of land
(21) mass the full value of remote oued area value represents
(22) about 90 percent of the total area throughout the spuI area
(23) This other represents about ten percent but It s by far the
(24) most value
~) QAnd If the value m the urban - I UcaI1lt the urban

Vol 52·8362
(I) areas or the non remote areas went up wlule the value of the
(2) remote areas went down what - what relanonslup would

happen
(3) there terms of the overall effect?
(4) MR OPPENHEIMER Your Honor the quesuon s
(~) compound It seems to be an mcomplete hypotheucal It S

(6) ambiguous and I thtnlc It assumes facts not In evidence
(7) THE COURT Sustamed
(8) BY MR STOLL
(9) Q If the - If the entIre - what I m lotDg CO caI1 the Paplcc:

(10) oued area the blue area went up by ODC percent. what would
(11) that- m the assessed valuaoon what would that mcrease
(12) represent?
(13) MR OPPENHEIMER Your Hooor the question I vague and
(14) ambiguous and I thtnlc aglWl It I callIng for expert temmnny
(m beyond the expertise
(16) THECOURT I mgolll8tolethlII1aDSwerthlSone
(11) counsel The obJccuon lovemlied
(11) A The one percent mcrease m Mr Paplce I oued areal would
(19) represent about a $29 million almost. $30 milllOD mcrcuc In

(20) value one percent
(21) Q What would a 25 perceot dccl'CUCl m the remote areas be?
(22) A About 25 million
(23) Q So one percent of the whole area would be - would drown
(24) oul the - the other?
~) A Yeah If you had -harl you know normal mfraltnu=ture
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(I) or whatever one percent mcrease m that oIled areas and a 25
(2) percent decrease m the remote areas you would stIli show a
(J) net mcrease m the total value You wouldn t see anythmg at
(~) allm the remote areas
(~) Q Now I want to show you what has been IdentIfied as
(6) plamuffs ExhibIt 8602A And could you tell the JUry

m please what that IS?
(8) A ThIs IS a pIe chan of agam the remote taxable areas
(9) Mr Papke s oIled areas and then Mr Papke s full value for the

(10) other areas of Alaska
(II) Q And then the $89 tIl.Ilhon IS remote areas?
(12) A That s correct
(13) Q And then the blue corresponds to the blue on 8603A?
(I~) A That s correct
(I~) Q And did you prepare a Ime chan also showmg - showmg
(16) how these values change-
(17) MR OPPENHEIMER Counsel?
(18) MR STOLL Exhibit 8604
(19) MR OPPENHEIMER Your Honor we re not gOlOg to have
(20) an objection to pubhshmg thiS to the JUry but we are gOlOg
(21) to have some vOIr dIre on thiS chan
(22) THE COURT FlOe
(23) BY MR STOLL
(2~) Q Now IS thiS a chan that you prepared Mr Carlson?
m) A Yes ItIS

Vol 52 - 8364
(I) QWhat does 8604 mdlcate?
(2) A This shows on a hne graph the annual percent change ID

(3) the full value of real propeny for each of these vanous
(~) calegones
(~) QAnd what IS the green hne first of all what does that
(6) indicate? The green hne IS the one on the screen here I
m don t know If the JUry can see It very well that s thiS Ime
(S) here
(9) A The green hne 15 the annual percent change for the Kenai

(10) Pemnsula Borough and Valdez which IS that - most of that
(II) $3 bllhon that we-
(12) MR OPPENHEIMER Your Honor I thlOk the wItness
(13) mlsspoke Are we refemng to the green hne?
(14) THE COURT Yes
(I') MR OPPENHEIMER I beheve counsel that s the state
(16) Wide total
(17) A I m sorry I can t see It

(18) MR STOLL The colors don t sho'; up very well on the
(19) TV
(20) A Oleay 50 the green one IS statewide totals
(21) BY MR STOLL
(22) Q Yeah
(23) A That would be the total full value for real propeny
(24) statewide and It shows the annual percent change
m) Q And what IS the - then the purple hne I thmk IS the

Vol 52 - 8365
(I) Kenai and Valdez that s thIS Ime here?
(2) A And that agam would be the same percent change m the
(3) full value for those two areas
(~) QAnd what -IS that a slgmficant mfluence of the total of
(~) the contamed of assessed values m the Papke OIled areas?
(6) MR OPPENHEIMER Your Honor the questIon s
m ambiguous beyond lay tesumony lay 0plD1on testImony no
(8) foundation
(9) THE COURT You want to rephrase It?

(10) MR STOLL I II rephrase It
(II) THE COURT Okay
(12) BY MR STOLL
(13) Q Is the Kenai and Valdez as assessed values IS that a large
(I~) or small percentage of the total value for the Papke oIled
(I~) areas?
(16) MR OPPENHEIMER Your Honor the quesnon s
(17) ambiguous We re now referrmg to assessed values and
Papke s
(IS) data IS full values
(19) MR STOLL Okay fine I 11 use the word full
(20) then
(21) BY MR STOLL
(22) Q Is the Kenai and Valdez a full value as determmed by the
(23) state assessor s office IS that a large or small percentage of
(24) the total full value as determmed by the state assessor s
m) office for the Papke Oiled areas?

Vol 52 8366
(I) A It would be the vast maJoney probably 80 percent of It
(2) 85 percent of It

(3) Q Okay And finally what s the red hoe?
(4) A I don t know
(~) QThe red hne IS the Papke Oiled areas?
(6) A That would be based on Mr Papke s defimuoo that would
m be the annual full value change for those OIled areas
(8) QAnd With respect to - between 1988 and 1989 what

happened
(9) to the full values of remote propenles In Kenai and Kodiak

(10) bland Borough?
(11) A They wentdowo
(12) QAnd thiS shows that the change went up for these other
(13) areas?
(14) A Yes and If you refer back to the pie chans you know
(1$) thiS IS a two percent change m these categones would
(16) completely wIpe oul any negative change that truly happened
10

(17) the remote areas and that may be why he couldn t find the
(IS) change
(19) MR OPPENHEIMER Your Honor calls for speculation
(20) THE COURT I 11 allow It

(21) BY MR STOLL
(22) Q Now I want to show you another exhibit that was used by
(23) Mr Papke whIch IS deeds recorded With mongages This IS
(2~) DXI0298A and IS thiS a helpful figure 10 terms ofdetermlOlDg
m) whether or not the - there was any change 10 the number of
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(1) transactions sales arm s length sales after the 011 spl11 m
(2) remote areas m the 011 spill affecled areas?
(3) MR OPPENHEIMER Your Honor lay opmlOn testimony
(4) foundation as to the study and on t1us one relevance
(5) because Mr Papke never lestlfied thaI thaI s what thiS was
(6) domg
(7) THE COURT Overruled
(8) A No thIS absolutely would not be any use m determmmg
(9) whal happened m the remote markets

(10) BY MR STOLL
(11) Q Why IS thaI?
(12) A Well the - when you deal With a deed recorded with a
(IJ) mortgage basically you re lookIng at the urban market agam
(14) All you re deahng With then IS how many houses are sellmg and
(15) whal s gomg on with the housmg markel The - there s very
(16) very few deeds recorded with mortgages m the remote areas
(17) Plus It s gertmg back to thaI percentage agam you know even
(18) If there were a few out there such a small percentage of the
(19) lotal thaI you wouldn t be able to see anythmg at all thaI s
(20) gomg on m the remote ol1ed areas
(21) Q Whalls mortgages - are transactions In remote areas are
(22) those typically done with mortgages?
(23) A No they re -It s very rare thaI they are They may have
(24) a prom.lSsory nOle attached but when somebody speaks to me
(25) aboul a mortgage I m talking about a house sale

Vol 52 - 8368
(1) Q ThaI s more With a bank?
(2) A Correcl
(3) Q So much for my glasses
(~) LeI me ask you a quesllon Mr Norman Lee teStlfied thaI
(5) he had a conversation With you sometime In 1990 and do you
(6) recall ever meellng Mr Lee In 199O?
(7) A Yes I do
(8) Q And would you tell the JUry whal kmd of an 10Ierview or
(9) how did thiS occur?

(10) A As I recall Mr Lee aod I beheve somebody else stopped by
(II) my office and we sal down aod had a cup of coffee and talked
(12) aboul stuff
(13) Q And whallf anythlOg did you tell Mr Lee With respecI to
(14) any analysIS you were or were 001 domg of Kodiak remOle
(15) properues? -
(16) A Well as I recall -
(17) Q - and the effecI of the 011 spl11?
(18) A As I recall thaI was the time thaI I was beglOnlOg 10 pUI
(19) my summer aCtlVllleS together and do my field work aod I was
rO) plannang on working In the remote areas thaI summer I do
(21) recall telhng him thaI I had nOI you koow been OUI there 10

(22) look al the properues field check the data and I did have
(23) some InfOrmallOn I had hlsloncal sales data that s lOdlcaled
(24) on the comp sheels BUI I dldn I know hadn I gone OUI and
(u) factually checked everythlOg but It was certalOly avadable 10

Vol j2 - 8369
(1) hun If he wanted It
(2) Q I m sorry What did you say?
(3) A I told hun that that mformatlon was avallable to hun If he
(4) wanted It

(5) Q The mfonnatlon m your office?
(6) A That s correcl
(7) Q Old you aJso tell hun after you did your analysIS you d
(8) make thaI mformatlon aval1able to hun?
(9) A Yes I dldn I know what my time frame was It was gOIIlg to

(10) be a long project
(II) Q Now fmally Mr Don Dorchester temflCd and what-
(12) there was some confuSIOn as to the population of Ko<hak How
(13) blg.lS the City of Kodlllk?
(14) A Well when people taJ.Ic dISCretely about the City of Kodlllk
(U) wlthm the actual muwclpal boundanes It s on the order of
(16) su or 7 000 ACOlally when we ta1Jc about the urban area
(17) that s the area around Kodlllk and dus would be excludmg the
(18) CoastGuarrl base-you re up around ten- 11- 12000
(19) Q How many people hve on the Island of Kodlllk?
(20) A Last census I tIunIc was on the order of 1j jOO
(21) Q And Mr Dorchester found that there were only a few
(22) transactions m Pnnce Wll1wn Sound tha.t Iw1 occurred that
(23) wcre over ten acres each Did you do a - any analy.18 U to
(24) how many tra.I1Uctions thcre wcre m KodWc Wand Borouah
over
(2.:5) the last ten years m excess of ten acre."

Vol 52-8370
(1) MR OPPENHEIMER Your Honor I W>od up because I
(2) thoughI thiS was a Pnn.cc Wl1lwn Souad questlon Is tlw Just
(3) Kodiak?
(4) MR STOLL Yes Just askIng that
(5) THE COURT Oleay So there. no obJCCtlon
(6) MR STOLL 1guell thcre s no obJccoon.
(7) MR OPPENHEIMER No there. DOl, Your HODOr
(8) A Yes I did
(9) BY MR STOLL

(10) Q And how many did you ftnd that wcre of that 11ZC?
(II) A I did a qUick mcnlll1 tally of somewhere m the orderofSO
(12) approXimately 45 46 000
(13) Q Recently - mcldentally there wu ODe - the only cxample
(14) of what he called luwtcd-t1sc propcrtu:. that he used on thc
(15) chart was that was located m Kodtalc WU ODe ofSalowe
(16) Creck And are you fanlllLar with that tnnsactJon?
(17) A Yes I am
(18) MR OPPENHEIMER Your Hooor WJfOrtllnateJy becaulC of
(19) the preface I havc to object to thc queltJOn Thcre. no
(20) fouodatlon we re usmg With the umc tennmoloiY and whcn
(21) we - I m sorry the objection IS fouodanon and compouod
(22) THE COURT SUStalDed
(23) Counsel It s the ead of the tnal I can teU because
(24) both of you are guJplDg your words and I can t understand a
(2.:5) word you re saylDg So speak up both of you
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(I) MR STOLL Sony Your Honor
(2) MR OPPENHEIMER Yes Your Honor
(3) BY MR STOLL
(4) QAre you faII11llar wIth a transaction called Salome Creel::?
($) A Yes lam
(6) QAnd have you revIewed the testmlony ofMr Dorchester

where
(7) he saId thaI was one of hIS comparable - actually the only
(8) comparable that was localed m KodJal:: Island Borough ofwhal

he
(9) called 11II11ted-use properties?

(10) A Yes
(II) Q Now would you tell the JUry whether the Salome Creel::
(12) property IS comparable to the propemcs the parcels that are
(13) owned by Kodlal:: Island Borough?
(14) MR OPPENHEIMER It s Irrelevanl Your Honor II has
(1$) nothmg 10 do WIth the conclUSIons that Mr Dorchester drew
(16) You re looking at the screen so I m probably soli mumblmg
(17) but II s relevance
(18) THE COURT Thanl:: you counsel The objection s
(19) overruled
(20) MR OPPENHEIMER I should have continued to mumble
(2I) THE COURT Yeah you won that mumblmg one
(22) A Now I ve forgotten the quesnon
(23) MR STOLL 1 11 try to get through thIS
(24) BY MR STOLL
(2.:1) Q Is the Salome Creel:: property the transaction - well IS

Vol 52 8372
(I) the property IS that comparable to the remote properties thaI
(2) you appraIsed for KodIak Island Borough?
(3) A No II s absolutely not
(4) QWhy Isn lit? Tell the JUry please
($) A Well baSically the Salome Creel:: property It s an old
(6) nfle range It s approxlnlalely 680 690 acres It s located
(7) about elghl road mdes from the CIty of Kodlal:: ncar Womens

Bay
(8) nghl next 10 the Coast Guard base SIts up a nver valley
(9) about a mJle And probably 60 percent of the property IS up on

(10) two mounlllm tops and then the nver bottom area IS where the
(II) old military nfle range IS
(12) And of course KodIak Island Borough purchased that because
(13) we own the rest of the valley we wanted that It was an
(14) IDholdmg plus we had a local sportsman s club that wanted to
(1$) use the range and at the UnIe the Nanve corporation needed
(16) the money so we put together the deal
(17) But It doesn t tell you anythmg at all ;bout the remote
(18) marl::ets thIS property IS baSically m the urban market It
(19) only tells you what rcallousy land WIth a gunnery range on It

(20) IS worth
(21) Q Was that property conlllmmated?
(22) A Wedldn tdo a site assessment as part ofour process but
(23) I d be amazed If It did not have substanualamounts of
(24) mtrales on It
(u) QThat s from the shells spent shells and so on?

Vol 52 8373
(I) MR OPPENHEIMER Your Honor thIS IS pure
(2) $peculanon
(3) THE COURT Overruled
(4) BY MR STOLL
($) Q Go ahead From the shells and thmgs IIl::e that?
(6) AYes As part of our process we did mvesngale the
(7) envIronmental hazards The EPA did hold that spent lead from

a
(8) bullel was not cOllSldered toXIC but that snll dldn t deal
(9) WIth the balance of the chemIcals and shot and powder and

what
(10) have you that s on the site But for our purposes It was
(II) acceptable to talee on thaI liabIlity
(12) Q All nght Now there was a - was there an attempled
(13) transaction mvolvmg the Ayalrullle Native Corporation?
(14) A Yes there was
(1$) QAnd where ts that property located?
(16) A The Ayalcullk parcellS located at the mouth of the Ayalrullle
(17) RIver on the southern end of Kodlal:: Island
(18) QThat s down m thIS area here Mr Carlson?
(19) A Up a little
(20) Q Up here?
(21) A Down a little
(22) Q Right In here?
(23) A Yes
(24) QThat s where I thought II was ongmally nght m thIS
(2.:1) area?

Vol 52 8374
(I) A Yes
(2) QAnd was thiS property oceanfront property IDcldentally?
(3) A It has two little pieces that touch the ocean Th~st

(4) maJonty of the property IS nOI oceanfront property
($) QHow bIg a parcel was that?
(6) A Surveyed out at about 580 acres
(7) Q Was there a cash offer for that property?
(8) A Yes Mllhon dollars cash
(9) Q And who was that from?

(10) A A group called the Conservanon Fund
(II) Q Oleay And was that accepted by the Ayalcuhle Native
(12) Corporation?
(13) MR OPPENHEIMER Hearsay foundanon
(14) AI spolee to -
(1$) THE COURT Hold on hold on SustalDed
(16) BY MR STOLL
(17) Q What docs that work out to an acre?
(18) A About $1700 an acre
(19) QAnd WIth your Exhtblt 8605 Mr Carlson do you - do you
(20) lenow ofany event that occurred other than the 011 spIll thaI
(21) explalDs any of these changes 10 the pnces?
(22) MR OPPENHEIMER Your Honor lay 0plDlon testimony 
(23) THE COURT Susratned sustamed
(24) MR STOLL That sail
(2.:1) Oh Your Honor I d like to move IDtO eVidence 8605 8604
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(l) 8602A 8603A - I thInk the defendants exhibits are 111 8441
(2) I thm.k the resl are 111 - and 90 II I thulli: 90 II may already
(3) be 10 eVIdence
(4) (Exhibits 8605 8604 8602A 8603A and 9011 offered)
(~) MR OPPENHEIMER Your Honor I d Ilke to reserve
(6) unul after cross
(7) TIlE COURT All nght
(8) MR OPPENHEIMER Your Honor what IS the Coun s
(9) preference? We can stan or we can take a bnef break

(10) TIlE COURT How long IS II gomg to take?
(11) MR OPPENHEIMER 20 mmutes half an hour
(12) TIlE COURT We 11 take a break
(13) TIlE CLERK Please nse This coun stands m
(14) recess
(I~) (Jury out atl0 37 am)
(16) (Recess from 10 37 a m to 10 55 am)
(17) (Jury m atl0 55)
(18) TIlE CLERK This coun now resumes Its session
(19) Please be seated
(20) BY MR OPPENHEIMER
(21) Q Mr Carlson good to see you agam
(22) A HI Randy
(23) Q Feels hke kind of a second date
(24) Joel could we get8604?
(2j) Pat I m gomg to tell you In advance I m not good With

Vol 52 -8376
(I) these types of charts
(2) MR STOLL II s nOI on -
(3) MR OPPENHEIMER Oh thanks may I borrow II?
(4) MR STOLL Sure
(~) CROSS REBUTTAL EXAMINATION OF PAT CARLSON
(6) BY MR OPPENHEIMER
(7) Q Pal I m gomg to show you what s been marlr::ed as
(81 Defendants s 16377 This I wlil represent to you IS provided
(9) 10 us as backup to pan of thiS chan I d hke to have you

(10) tell me whal thiS IS and which pan of the chan It helps us 
(11) which pan of the chan It baclr::s up
(12) A As I recall thiS IS a spread sheet and It Ialr::es the
(13) Iallies of the values for the vanous categones from the full
(14) value from the Alaslr::a Taxables which IS the document that the
(I~) state assessor produces every year and It has on here the
(16) values for Kenai Valdez Cordova Kodiak sub totals This
(17) would represent your movem;nt m value for Kenai Valdez and I
(18) also believe It would represent the movement 10 value from
(19) Mr Papke s OIled areas
(20) Q Olr::ay Now thiS IS very hard to see but are you refemng
(21) Pat to the Ime that starts at about 11 percent then moves
(22) over to about 16 percent IS that the hne for Kenai and
(23) Valdez?
(24) A I ve got a problem here I can t- yeah the Kenai Valdez
('~) values would be the lolal of those that would represent the

Vol 52-8377
(1) percent change from each year
(2) Q Okay Now the JUry can t see tfw yet but I d Ilke - I
(3) thInk t1us mIght speed thmgs up
(4) You have a couple of columns there headed Kenai Valdez
(~) Subtotal do you see that?
(6) A Correct
(7) Q And then If you read over one more column you get to some
(8) percenlages?
(9) A Correct

(10) Q Okay now are those the percentages which show up on the
(II) chan for the Kenai and Valdez Ime?
(12) A I m sorry
(13) Q Are those the percentages of ehange for the Kenai-Valdez
(14) data?
(I.~) A If thiS IS the spread sheet yeah that should be correct
(16) Q Okay Let me grab that back from you If I may I 11 put
(17) II back on the screen Great ISn tit?
(18) A Is It Just me or-
(19) Q No It s not Itls absolutely not
(20) MR STOLL I got my glasses fued too
(21) MR OPPENHEIMER There we go
(22) A Oh that s bellCr
(23) BY MR OPPENHEIMER
(24) Q VoLla all nght
(2j) Now I m gomg to put tIus In yellow dus IS the

Vol 52 8378
(I) percentage changes for the Valdez and the Kenai columns and

so
(2) thiS column I ve highlighted here IS the pel'l;a.1Jtage change
(3) column for those two areas?
(4) A That may be the case Agam I m not euctly cen&m on
(~) tlus spread sheet I ve got so what s gomg on - can I have
(6) that back?
(7) Q Sure can
(8) A Aren t they the same the two?
(9) QThere are two pages

(10) A There s two pages?
(11) Q And thiS was proVided to us u backup for thiS document
(12) A But these are baSically the same correct?
(13) Q Yeah
(14) A Here you can have them
(I~) Q All nght
(16) Now IS that column that I putm yellow IS that the - IS

(17) that the percentage changes for Kenai and Valdez?
(18) A I believe so yes
(19) Q Now leI me put the chan back on Just help me read
(20) through thiS for a second Pat
(21) 1985 when we stan It looks to me like your chan your
(22) column says 6 07 percent And I must be readmg IDcorrectly
(23) because we re over 10 percent on the graph?
(24) A ThaI would be the percent change from 85 from 84
(2~) Q Olr::ay Well then so the one below It would be the change
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Vol 52 8379
(ll from - that should be representC{j on 85 and that s 23 74
(2) percent but I don t see that up there?
(3) A Yeah I - the 23 74 would be the top of the hne here m
(4) the 85 year
(.:5) Q Let me remJDd you that the Valdez and Kenai that we re
(is) read109 off the spread sheet on IS this top - the one that
(7) stans at II percent So If you could tell me agam where IS
(8) the 23 74 percent?
(9) A If you look 10 - m the January 1 1986 percent change for

(10) that area It s 23 74 percent whIch represent the amount 86
(II) changC{j over 85 and It s - but It s based on the values m
(12) 85
(13) Q Are you saymg that that s thIS pomt here thIS apex over
(14) 86?

(1.:5) A Could I expand on my 
(liS) Q Please
(17) A The problem we have IS these values are talhed every year
(18) as of January lst and they re usmg sales m the pnor year so
(19) the sales that took place In 85 that are talhed for January
(20) I 1986 represent the values In 85 and the percent changes as
(21) a function over 84
(22) Q Correct
(23) A So as I recall the way thIS was placed mto thIS data was
(24) the January 85 - or the 85 annual values as a funcnon of
(2j) 84 were went up 23 74 percent whIch doesn t show up unnl

Vol 52 - 8380
(I) your January I 86 data
(2) Q RIght And so then explam for the JUry so we can move
(3) on to the next quesnon here why you have 16 percent over
(4) 86
m A I m sorry?
(6) Q Why do you have 16 percent- explam to the JUry why you
(7) have 16 percent over the pomt on the chart that says 86
(8) mstead of23 percent
(9) A I don tknow I d have to go back through thiS data and

(10) work It up agam As I recall thIS IS one spread sheet I
(11) don tknow the Alaska Taxables IS what I worked off of and
(12) I m not certam that thiS IS the spread sheet
(I) Q All I can tell you Pat thIS IS the only sheet we were
(14) proVided If you can -If you look down that column that
(1.:5) we ve Identified the percentages of can you Identify for me
(16) any percentages on the worksheet that correspond to any
(17) percentage changes on the KenaI and Valdez hne?
(18) A Well I thmk counsel was provlded~WIth the Alaska
(19) Taxables and the Alaska Taxables a re a state document and
(20) those are the values that I used ThIs spread sheet IS one of
(21) numerous ones I ve done so thiS one was not used as I recall
(22) to generate the graph The data was taken dIrectly from the
(23) Alaska Taxables So If you did the 85 and 86 Alaska Taxables
(24) and take the total for Kenai and Valdez for real property full
(~) values you II see that percent change

(I)

(2)

(3)

(4)

(.:5)

(is)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(1.:5)

(liS)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(2j)

(I)

(2)

(3)

(4)

(.:5)

(6)

(7)

(8)

(9)

(10)

(II)

(12)

(13)

(14)

(1.:5)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(2j)

Vol 52 8381
Q Okay Let s talk about that then m thIS context Just

to see IfI have thIS nght
Each year on the graph represents the assessed value as of

January I of that year?
A It represents the full value for real property as of

January I of that year
Q All nght So for example for 1987 that s the full value

as ofJanuary 1 1987?
A No thIS would be the - the percent change m that full

value
Q Correct
A From the pnor year
Q Correct I mlsspolce
Itls - It IS a measurement of the change as of January I

1987 correct?
A That s correct
Q Okay Now you had said earher I beheve - correct me

If I m wrong - that - and I don t know whether It was
assessed values or full values went down between 88 and 89?
A In the remote areas that s correct
Q In the remote areas and whIch were you refemng to

assessed values or full values?
A Both
Q Both went down And when you say 89 what date are you

talkmg about?

Vol 52 8382
A That would be January 1 1989
Q So before the 011 spIll the remote property assessed and

full values were go 109 down ID the remote property4IIo8rket?
A Well they were adjusted down that s correct
Q Okay Now and that s before the 011 spill
Now on thIS chart - and you and I both probably have

trouble seemg thIS I know the JUry does - If we could
January - pardon me 1989 thIS IS the percentage change as
of - do I have thIS correct - January 1 19897
A As compared to January 1 88 nght
Q And thiS 1990 IS the change over 89 as of January 1

1990?
A That s correct
Q Okay So as of January 1 1990 the remote areas - I 11

rephrase
Kenai and Valdez and Papke s Oiled areas are gomg up

faster than the state as a whole?
A A few percent yeah
Q Sure but - I admll these percentages by the way are

all very closely packed aren t they? In other words Just so
the JUry understands these hnes thiS total spread here IS
five percent the spread between zero and the next hne up IS
Just five percent nght?
A I thmk you hIt the whole pomt of the graph That s the

pomt
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Vol 52 - 8383
(1) Q RIght
(2) A Is that tills data tells you nothIng about what was gomg on
(3) m the remote areas m the 011 sp1ll area ItJust tells you
(4) what was gomg on generally m the urban markets and that they
($) were all movmg together and Mr Papke had dlfficulty fIndmg
(6) any dIfferences and the reason he dldn t fmd any dIfferences
(7) IS because the data he s lookmg at won t tell you any
(8) dIfferences
(9) Q Pat were you here for all of your Gary s - Mr Papke s

(10) testimony?
(II) A I don t know Ifl was here for all of It but most of It

(12) yeah
(13) Q Were you here when he explamed that for hIs anaJySIS he
(14) was prepared to assume that the remote properties were a
(1$) mmuscule part of the reportIng data the deed WIth mortgage
(16) data the taxable base data or any other data you want to
(17) choose because that wasn t the pomt he was makmg With those
(18) charts?
(19) MR STOLL I don t thm.lc that s an accurate
(20) charactenzaUon
(21) THE COURT You re gomg to have to-
(22) MR OPPENHEIMER I II Withdraw the quesuon
(23) THE COURT Wail Don t answer It don t answer il
(24) BY MR OPPENHEIMER
(25) Q In so far as thiS data IS avatlable to us Pat you would

Vol 52 - 8384
(I) agree that Insofar as you have been able to distinguish the
(2) Kenai and Valdez and Papke s Oiled areas from the state areas
(3) they are as of a penod of time at the beglnOing of 90 as of
(4) the spill gomg up a Imle bit faster than the state as a
m whole?
(6) A No I mean slightly but that s not a suffiCient
(7) difference
(8) Q Sure I agree not substantially
(9) I took the liberty of blowlOg up your chart

(10) A Thanks
(11) Q Okay Can you see? Pat Importantly can you see?
(12) A Yes
(lJ) Q Okay Now thiS was a kmd of before-and after chart that
(14) you did correct?
(1$) A Well thiS IS Just yeah the IOformauon and il shows
(16) those transactions pnor to the spill and after
(17) Q Now I thmk - hopefully we won t have to backtrack 1010 a

(18) lot of documents I thmk alaiof thiS you 11 be able to
(19) remember Let me Just fIll 10 - by the way we re looking
(20) here at PlalOtiffs 8605 The - when did you do your
(21) appraisal m thIS case?
(22) A I don t remember It was 92 I believe
(23) Q March of 92?
(24) A Yes
(2$) Q And you testified about It m deposlllon m - vanous

Vol 52 - 8385
(I) OInes m 93?
(2) A 92 93 and 94 yeah
(3) Q And you had all of thIs data all of that nmc C'lrrect7
(4) A Yes
($) QAnd m fact on the Village Islands they were C'lmparables
(6) m your work weren t they?
(7) A Yes they were
(8) Q DeSignated W-8 W-9 W-fJ W-ll W-7
(9) A That s correct

(10) Q And Alttak same thIng In fact we tallced about thIS on
(11) your d1I'Cct nght there s really nothIng new here we ve got
(12) 5 I 5 2 5-4 5-3 C'lrrcct?
(13) A Correct
(14) Q Okay and then these lmes here are your N-3 N-5 N-7
(I~) N-6 So the only - the only bar on tills chart that you dido t
(16) actually use m the appraisal was the June 85 bar correct?
(17) A Correct '
(18) QSo you had all these thIngs preVIOUsly - by the way do
(19) you consider tills analysIs a matched pa1J'S analysIS?
(20) A I thm.lc WIth the excepnon of the June 85 transacnon
(21) which was not one I thm.lc these - tills represents what we d
(22) call a compared-paired analysIS DOt a dIrect sale of the same
(23) property but adjusted or sale. ofhkc: properties
(24) Q You consider It a comparable property analysIs?
(25) A Well agam I take wuc wtth the June 85 transactton

Vol 52 - 8386
(I) which I would not have used but other than that
(2) Q I would exclude that
(3) A Correct
(4) Q Okay In your appraisal report and agam m your
($) deposlUon was It not your view that after revlewmg the
(6) remote recreational market you weren t able to come up With
(7) suffiCient data to get a trend analysIs?
(8) A As I recall for purposes of determlOlDg the OIne factor to
(9) apply to my model there was not suffICient sales to do that

(10) that Scorrect
(II) Q Pat you 11 probably recall thIS thiS IS Exhibit 15491
(12) your Ume trend analySIS from your report?
(13) A Yes
(14) Q The JUry may remember thIS
(1$) Pat the time trend analySIS was a deVice you used In order
(16) to adjust for the fact that the market m remote properties
(17) would go up and down over tIme and you were companng
(18) properties that were selling at dIfferent Umes from the
(19) property you were lookmg at and you wanted to make
adjustments
(20) 10 the value of the property nght?
(21) A Correct
(22) Q Okay And Isn t It the case that -.nd I m not suggesung
(23) that what you ve said today IS lDConSlslent With thIS but
(24) Isn lit the case that having looked at all of thiS data
(25) before - and I m not IOcludmg June of 85 - but havlOg

J

I
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Vol 52 8388
Irymg to get a handle on the remote property market and how It
moved that you concluded that II baSically tracked the
movement It was not Identical to but It tracked the movement
of the urban market?
A As I recall my testimony and It was restated today was

that the remote market responds to how folks are feehng about
thclr hves how much disposable IDcome they have Though 10

the case where they have disposable loCO me you tcnd to see a
better market out there or the fishenes Impact but It s -
It Sdistinct from the resldennal market to a large degree
Q I m gomg to put on the Barco here page 38 of your

appraIsal It S PX906 and DXI6412
MR DIAMOND Randy have to keep It to the nght

because otherwise you re blocking -
MR OPPENHEIMER I 11 move It mJusta second
BY MR OPPENHEIMER
Q Can that be seen?
A Yes I can see that
Q And you still agree today do you not that the value of

remote recreational property has been up and down over the

Vol 52 8387
(I) looked at all of that data what you decided was that you had
(2) to - you couldn t rmd palI'Cd sales or comparable sales that
(3) would show you a trend m the remote recreanonal market and
(4) that mstead you had to do thIs analYSIS m order to
($) determIne how pnces were movmg so you could make a nme
(6) adjustment?
(7) A Be - over that spread of orne that s correct yes And
(8) agam It s the relanve movement - or the relative Impact of
(9) time over that orne frame

(10) Q And agam for the benefit of the JUry thiS table which I
(II) probably should - tIus table has three bars has a resldennal
(12) trend a vacant trend and a weIghted trend correct?
(13) A Correct
(H) Q And the weIghted trend was the trend that you used to deal
(1$) WIth adJusnng the market for remote recreational markel m
(16) your appraIsal?
(17) A The further remote property ID the transactions nght
(18) Q Right And agam thIS IS the pomt March of 89 of the
(19) 011 spill and the bar It shows the welghled trend connnues
(20) to go up after that and doem t return 10 the same level until
(21) June or July of 90
(22) Now you ve mentioned a couple of ornes that the - some of
(23) the data IS different from the urban data some of the remote
(24) data IS dIfferent from the nrban data It IS true Isn tIt
(2$) that when you looked at all this for the appraIsal and we re

(I)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(II)

(12)

(13)

(14)

(I')

(16)

(17)

(18)

(19)

(20)

last
(21) ten years and has moved along With the same trend found 10 the
(22) urban market 10 and around the CIty of Kodiak?
(23) A E:l:cept for around the spIll time frame that s correct
(24) Q And It Son the baSIS of that concept that thiS trend hne
(2') came mto belOg?

Vol 52 8389
(I) A Well agam counselor thIS IS bemg used to value
(2) property before the spIll So you would not want to use t!us
(3) analySIS for purposes of domg a spIll data - I mean thiS was
(4) to deal WIth damages that S dealmg WIth the value of the
(5) property the day before the spIll excludmg spill effecI
(6) Q Sure and I understand you re not glvmg us a profeSSional
(7) 0plOlon on damages what you did with t1us chart If you did 
(8) you did an appraisal of the property the day before the spIll
(9) nght Pat?

(10) A Correct
(11) Q And when you were uSlOg a camp from a sale after the spill
(12) and you had 10 compare 11 you had to Icnow whether It was m a
(13) hotter markel or a colder markel because you had to make a
(14) pnce adJustmenl nght? Correct?
(I') A Correct
(16) Q And what you did was to look at comps m the penod after
(17) the spill and what thiS chart told you was that market was
(18) honer than the market before the spIll you had to make an
(19) adjustment down ID the pnce to compare 11 nght here
(20) Correct?
(21) A Correct and thiS IS 
(22) Q Okay that S- that s -
(23) MR STOLL Can he finish hiS answer?
(24) MR OPPENHEIMER Was there somethmg else Pat?
(2$) A Yeah as I stated ID my prevIOus tesornony too thIS IS a

Vol 52 8390
(I) weighted trend usmg the reSidential and vacant trends m the
(2) Kodiak market I did have a few sales In the remote areas to
(3) check the trend agamst and It fell wlthm acceptablC"l:llnge
(4) for the purposes of what I was uSlDg 11 for It was not meant
(5) to demonstrate what actually was gOlOg on ID the remole market
(6) WIth - from the cause of the spill
(7) Q No I understand thai BUill was the baSIS for your
(8) appraisal?
(9) A No It was the baSIS for one small component of one part of

(10) the appraisal
(II) Q FaIr enough It was used ID your appraisal?
(12) A That s correct
(13) Q And you used thiS data rather than - rather than assume
(14) that you should bnng properties down because the market was
(1$) gOlDg down after the spill you had thtS data but you reached
(16) thiS conclUSIOn correct?
(17) A Well If I would have adjusted them for the spIll data
(18) then I would be 10 fact deahng WIth a value thaI was adJusled
(19) because of the spIll
(20) Q No Pal The facI of the matter IS your trend chart shows
(21) the market gettmg hotter not colder It docsn t start to gel
(22) colder agam until the summer of 1990 correct?
(23) A Well 10 the urban market that s correci
(24) Q And It s your welghled trend average which you used 10

(25) adjust remole recreaUonal properties for your appralsallD
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(I) tlus case correct'
(2) A That s correct
0) QOkay let s put thiS chart back up Let s talk about the
(~) VL1lage Islands This was a developmenl was It not - a
(5) SUbdiVIsion pardon me I ID1sspoke A subdiVISion'
(6) A I guess yeah It was subdivided homestead yes
(7) MR OPPENHEIMER Counsel DXI6371
(8) MR STOLL What'
(9) MR OPPENHEIMER 16371

(10) MR STOLL Thank you
(11) BY MR OPPENHEIMER
(12) Q Do you recogDIZe thiS as VL1lage Islands'
(13) A Yes I do
(I~) MR STOLL Would you ID1Dd can we move that down here
(15) so we can see'
(16) MR OPPENHEIMER Sure Does that make It any
(17) better'
(18) MR STOLL That s tme thank you
(19) BY MR OPPENHEIMER
(20) QPat can you stilI see thiS'
(21) A Yes I can
(22) Q Okay Now first question s a rcal s1.IDpie one
(23) You had VL1lage Islands when you did your appra1S81 and
(2~) when you were deposed nght' You knew all about these?
(25) A Correcl

Vol S2 -8392
(I) Q And you were asked whether you concluded from thiS
(2) information whether you had a profesSional opinion that thiS
(3) W 7 reduction was a result of the oL1spL11 and you said no
(~) Do you recall that'
(5) A As I recall the context of that conversation was I was
(6) trymg to stress to counsel that I had not conducted any damage
(7) analySIS and as such as a profeSSional appraiser had no
(8) 0pIDIon
(9) Q Okay This W-7 was the last tract- well I need 10 add

(10) somethmg so the JUry understands Pat you can check thiS
(II) agalOst thaI on your screen but 10 terms of what Sup there on
(12) the board -
(13) MR STOLL Your Honor could we talce something up
(I~) With the Court just a moment'
(15) (Bench Conference on the Record)
(16) MR STOLL Your Honor lf he s gOing to Inquire - I
(17) Just want to know what we re go109 to hear Ifhe s go109 to
(18) inquire as to hiS 0plOlon as to'the effects of the 011 spill
(19) then It s gOlOg to be open hunting for me on redirect aboul him
(20) expressmg a profeSSIOnal opmlon on the effects of the oil
(21) spIll
(22) MR OPPENHEIMER I won t do It
(23) MR STOLL You re domg It nght now Otherwise
(2~) don t thlOk thal- you can t have It both ways
(25) THE COURT I II evaluate the questions and I II

Vol 52-8393
(I) deCide whether he s domg It He thmks he Snot and you thmk
(2) he IS
0) MR STOLL I understand that s tme
(~) THE COURT Be careful
(5) MR OPPENHEIMER Iwill YourHonor
(6) (Bench Conference concluded)
(7) BY MR OPPENHEIMER
(8) Q We are back Pat do thiS real qUick
(9) Tell me If you agree thiS IS B 1 thIS IS B-2 thIS IS

(10) A I thiS IS C-l thiS IS A-2 on thIS plat map we ve sot up
(11) here so that the one that IS the lowest one IS tract A 2'
(12) A Yeah I m not absolutely convmced on the others but
(13) QBut you re sure about A-2?
(I~) A Well A 2 IS Lmdburgh (ph) nght'
(m QThat s correct
(16) A Which one IS Rittenhouse (ph)?
(17) QThat I don t know Does that help you'
(18) A Yes
(19) Q Maybe I can shorten thiS up
(20) This was the last one to sell correct'
(21) A LlOdburgh s nght
(22) Q Okay so you have a group of lots They sell 10 - well
(23) 10 penods of time you ve got Indicated here but - and they
(2~) were all on the market statement but thiS one sells last?
(25) A Correct

Vol S2-8394
(1) QCould have been purchased earher but It wam t?
(2) A Correct
0) Q Now some of these lots are better than QUlers aren I
(~) they' For example let me direct your attention to C I It
(5) sold pretty early on dldn t It?
(6) A Well as I recall C I -3 and 2 sold 10 one 9O-acre
(7) transaction It was baSically Damel Boone sold haIf of It to
(8) Helga Fox (ph)
(9) Q And one of the things It had was very good ancborage 10

(10) C-I?
(II) A It s not any supenor to the one out 10 front of the A-I
(12) A 2 area
(13) Q I won t quarrel With you In fact 10 many of the cases
(I~) where we are talkmg about whether somcthmg IS comparable to
(15) somethlOg else - for example where you took the Jone 8S
(16) transaction and IOcreased the value of that because you felt It

(17) was not as good a property and say Mr MacSwam did not thiS
(18) happens doeso t It? Appraisers reach different coacluslons
(19) about the value of a piece of property and how destrable It IS?
(20) A Yes they do
(21) Q And by the way was the June 85 property adjllSUllent where
(22) It was the R-file I beheve you called It was adjUsted to
(23) show that the property wasn t as deSirable as other properties
(2~) 10 the area was that the adjustment that was made 10 199O?
(25) A ThaI was - yes that s correct It was made ID 1990
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(I) Q And you made that adjUStmCnt?
(2) A That s correct
(3) QAfter the oLl spLll?
(4) A That s correct
(S) QBy the way where were you m the process at that pomt of
(6) worbng With Mayor Selby on appraisals for thiS case? Had you
(7) started It?
(8) A I don t remember four years ago but
(9) QI understand no It s a long nme ago

(10) You re famIliar With Mr Shorett he s ISSUed a report m
(1\) thiS case?
(12) A Yes I am
(13) QAre you aware that he docs not share your view of the
(14) values ofVLllage Islands?
(15) A I m not -
(16) MR STOLL That assumes a fact not m eVidence Your
(17) Honor
(18) BY MR OPPENHEIMER
(19) Q Have you ever dISCussed With Mr Shorett your valuation of
(20) the Village IslandS properties?
(21) A I don t recall one way or the other
(22) Q Counsel I m gomg to be diSCUSSing With the witness
(23) Exhibit 15614 and 16413
(24) Pat I m showmg you the two exhibits I ve Just mentioned
(25) These are Dr Shorett s report damage report These are

Vol 52 - 8396
(I) referenced In hiS damage assessment In thiS case Have you
(2) ever had a chance to review those?
(3) A Dr Shorett?
(~) Q Yes
(5) A No I haven I
(6) Q Never looked at them?
(7) A No
(a) Q Did anyone ever diSCUSS With you the fact that In those
(9) reports-

(10) MR STOLL Well excuse me Your Honor
(II) THE COURT Objection sustamed
(12) BY MR OPPENHEIMER
(13) QHas anyone ever discussed With you the ratings that Dr
(I~) Shorett gave the Village Island properties In terms of their
(15) deSlrablhty?
(16) A I don I recall one way or the other
(17) QDid you ever express an mterest m knowmg how Dr Shoren
(11) had valued the same properties you ~re valumg m thiS case?
(19) A I don I recall havmg - were you speakmg to the KIB
(20) properties?
(21) Q Yes these are KIB - well these are properties on the
(22) Island correcl?
(23) A Yes they are
(2~) Q And you other aware that Dr Shorett had used comparables
(25) from Kodiak?

Vol 52 8397
(\) A I hadn t seen hiS report -
(2) QAll nghl So you were unaware that m fact Dr Shoren
(3) had actually used the Vdlage Islands as part of hiS comp base?
(4) A No I would be surpnsed If he did apprals~ properties m
(5) Kodiak Without usmg sales m Kodiak
(6) Q Okay but you never had occasion or deSire to talk to him
(7) about the conclUSIOns he reached?
(8) A I had no IOvolvement 10 hiS conclUSIOns no
(9) Q Pardon me I ve given him a degree Dr Seldm s degree

(10) guess
(1\) MR STOLL That sail nght
(12) BY MR OPPENHEIMER
(13) Q ODlon Bay?
(1~) MR STOLL He s be pleased With the accolade I m
(15) sure
(16) BY MR OPPENHEIMER
(17) QODlon Bay - raclOg nght along thiS chart does not
(18) mclude the sale from Kodiak to Mrs Holme?
(19) A That s correct
(20) QThat s your N-9 your comp N-9?
(2\) A Yes
(22) Q And that comp worked out to over S7 000 an acre And that
(23) was a sale at the same ume December of 9O?
(2~) A Is that Lot 1?
(25) Q Yes

Vol 52 8398
(I) A About47 000
(2) Q I can check for you
(3) A That sounds correct yeah
(~) Q So thaI s - and agam If I were to ask you about
(5) Mr Shorett s appraisal of the ODlon Bay properties m hiS
(6) comp you would not be able to diSCUSS that With me because
(7) that s not somethmg you reviewed?
(8) A No and I would not want to represent that thaI would be
(9) the value that I would place on that graph for that comp

(10) Q Well Just so we re - we re clear on that the June 85
(II) pnce IS your adjusted pnce as you ve told the JUry It Snot
(12) the pnce thaI was actually paid correct? It s an adjustment
(13) you ve made to It based on yourJudgment?
(I~) A It s an adjusted pnce based on companng It to those three
(15) OOlon Bay transactions which are mfenor lots to Mrs Holme s
(16) and that one IS also mfenor to them so to be on a level
(17) playmg field If I was to pUI- place her sale m the
(18) transaction or Into thIS graph It would not end up at the
(19) 7 000 an acre you have
(20) Q Right No you would adjust thiS down?
(21) A That s correcl
(22) Q And you adjusted thiS blue hne up?
(23) A ThaI s correct
(2~) Q I understand That 5 based not on what was actually paid
(25) Because do you remember what was paid for the June 85
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(I) A Correct
(2) QAnd !he ones that I ve added are In red on the same
(3) exhibit?
(4) A Yes
(5) Q Pat m your own - m your own appraIsal you - you dealt
(6) WIth the value of these lots as comparables nght?
(7) A Yes
(8) QAnd you went through a process where you looked at the
(9) lerms by which those lots were bought nght?

(10) A Yes
(II) Q In other words you took a look at the pnce the paroes
(12) had agreed to pay but you made an adjustment for It based
upon
(13) how long they had to pay that son of!bmg and you created
(14) what you called a cash equivalency?
(15) A That s correct
(16) QAnd then you diVided the cub equIvalency by the number of
(11) acres of the propeny to get a umt value?
(IS) A Yes
(19) QDo me a favor and take a look at Defendants 16364 and lell
(20) me - I thmk you can probably do thIs from memory but If not
(21) I 11 give you some malenals - If that corresponds to the cash
(22) eqUivalency as you delermmed for the Village Islands
(23) properoes?
(24) A I don t recall specifically but that seems relanve
(25) yeah
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transaction?
ASSO 000
Q It was - so basically what you did I m not bemg

cnncal I m Just saymg m your Judgment you added 30
percent to bnng that blue Ime up nght?
A Well-
Q3S percent pardon me
A In my Judgment I would never have used that sale because

It dlstons the data and does not give you a good mdlcatlon of
what happened
Q I understand Pat I understand that s your view But I m

Just askmg mechanically when you did thiS or had thiS chan
prepared for us you hJcreased thIS blue hne up by 3S percent
over what the actual pnce was?
A That s correct
QAlltak Bay we discussed thiS preVIOusly This 15 the S 1

S 2 S-3 S-4 conversation we had the last ume you were here?
A Yes
QThis really IS like a second date Do you recall a sale m

Apnl of 1988 to Sleele (ph)?
A Jeffand Kathenne?
QI don t know If 11 s Kathenne but Jeff yes
A Yes
Q And do you recall that that sale worked out to about SS800

an acre?

9-{)7-97 VOLUME 52
Vol S2 - 8401

-
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Vol S2 8400
(I) A Is that - IS that the - what about a 12-acre tract on
(2) !he sou!hwest?
(3) Q 1027 United StaleS Survey 1911
(4) A And that s on the sou!h - be In what Ponage Bay on the
(5) east Side?
(6) QHang on I 11 check
(1) Counsel thIS IS Exhlbll DX 16376 5leele transaction up
(8) Ponage Bay -
(9) A May I?

(10) QYes sure Pat If 11 Seasier to see RIght there
(11) A Yeah that Sit
(12) Q Okay And that was m - get It from my noleS let scali
(13) It the spnng of 88
(14) Okay and then there s another sale I want to call your
(15) attention to Are you famlhar With !hIS transfer to Edwards
(16) also up Ponage Bay here?
(11) A Correct ..
(18) Q Okay and that works out aboutS6700 an acre?
(19) A That s correct
(20) Q Okay And !hat s December of 89
(21) A That s correct
(22) Q You can Sit down Thanks Pat apprecIate It
(23) The transactIOns 10 Ahtak Bay that are on thiS chan
(24) are - I 11 tum thiS a htde bit 50 you can see It a httle
(25) better They re the ones 10 yellow on Defendants 16376

Vol S2- 8402
(I) Q I m sorry seems - seems about nght?
(2) A I wouldn t know Without double-cllcekmg
(3) Q Let me show you thiS IS from Plamttffs ~ I ve
(4) selected some pages here that deal With your- your data
(5) base Let me Just-
(6) MR STOLL I m sorry what pages? Randy what
(7) pages?
(8) MR OPPENHEIMER I m sorry It s Up there
(9) A Yes It IS

(10) BY MR OPPENHEIMER
(II) Q Okay
(12) MR STOLL What s thiS exhibit?
(13) BY MR OPPENHEIMER
(14) Q 50 when we adjust the pnces for the Village Islands lands
(15) the way you did when you actually used them m your
(16) appraisal - and I ve saw It before I 11 say It agam you re
(11) good at yourJob - what you did was w denve a set of umt
(18) values which was the pnce of the propeny adjusted for lemlS
(19) to take Into account any differences If somebody had longer to
(20) pay than someone else or anything else divided by the number
(21) of acres to get somethmg called the unit value
(22) And If we look at It that way It s - It s the case IS It
(23) not that the August 90 sale W-7 the little one over there
(24) IS higher than the August 88 sale and pretty close w the
(25) 5eplember 88 sale and to my way of thInking but I won t
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(I) quarrel WIth you Dot much different from any of the green
(2) bars Do you agree?
(3) A The way I m loobng at It now - and I can see I made a
(4) IIllStalee on the August of 90 sale because It should have
(') receIved the same ten percent adjustment the others have they
(6) all sold for the same type of terms and thIS one s loaded at
(7) five percent
(8) Q They dldn t sell for the same terms dId they?
(9) A Roughly the same terms

(10) Q Roughly but you made an adjustment?
(II) A The owner of the two receIved an adjustment for the same
(12) category five percent for the typIcal Tnlltum terms and ten
(13) percent for the owner terms 1D thIS case but for some reason
(14) thIS 90 sale as a five percent adjustment
(I') Q There would have been documents transaction documents
that
(16) gave the terms and condltlons of the sale that you would loole
(17) at to detennme what terms were to cause you to malee an
(18) adjustment some five some ten?
(19) A As I recall
(20) QYoudon thave those documents m front of you you reJust
(21) saymg you thmlc you made a DllStalee?
(22) A No I recall tallcmg to - or gettIng the tnformatlon
(23) confirmed from Mr Lmdburgh I belteve
(24) Q So the - the appraIsal as It IS does loole Itlee that
(23) chan?

Vol 52 8404
(1) A As It stands that s correct
r) MR OPPENHEIMER To everyone s great pleasure what
(3) I m trymg to do IS eltmlnate as many of the topICS as I can
(~) One second Your Honor
(.5) Almost over
(6) BY MR OPPENHEIMER
(7) Q Arc you aware that Mr Shoren used the same recorthng data
(8) as Mr Papke m hIS work 1D thIS case?
(9) ANa I m not falD1l1ar WIth hIS repon

(10) MR OPPENHEIMER No funherquestions
(11) MR STOLL I Just have a few questions
(12) REDIRECT REBUTTAL EXAMINATION OF PAT CARLSON
(13) BY MR STOLL
(I~) Q When you put together 8605 before Mr OppenheImer dId
(1.5) these wnttngs on here your adjustments your figures on here
(16) arc the same figures that Mr - excuse me they re the -
(17) these are the same comparables that Mr MacSwam - you Just
(18) tooll: the same transactions that Mr MacSwa10 used here Isn t
(19) that nght?
(20) A That s correct
(21) Q And so IS that why you dldn t add thiS other transaction
(22) thmk It was the Edwards - excuse me It was the - oh
(23) anyway these are the same ones that he used?
(2~) A That s correct
(23) Q And why dldn t you - when you dId your comparable

Vol 52 - 8405
(I) analysIS why dldn t you use the June 85 transaction earlIer
(2) m the appraIsal repon?
(3) A Well If I was conductIng a before-and-after study -
(~) Q No you weren t domg that I mJust saymg why dldn t
(') you use that 1D your appraIsal?
(6) A It s not very comparable to the other parcels
(7) Q And N-9 that Mr Oppenheimer added on here that was not

10
(8) MacSwam s analySIS was It?
(9) A No It was not

(10) Q And IS that comparable to these other properties?
(11) A No It s not
(12) Q Why IS that?
(13) A It s vastly supenor 10 terms of topography It sail
(14) beach WIth a nIce butld10g site It s the very first property
(I') as you come m the bay It also because of Its loanon has
(16) a nIce bIg buffer alI the way around It It IS actually one of
(17) the best parcels m the whole bay
(18) Q So neIther you nor Mr MacSwam used that as a
comparable?
(19) A Yes that s correct
(20) Q And on - there was some sales that were - oh here It IS
(21) over here m Alttale on the so-called Edwards property why
(22) wasn t that contamed as a comparable?
(23) A It was suffiCIently as WIth the Steele suffiCIently
(24) dIfferent 1D terms of sIZe and phySical annbutes and location
(23) as to not mall:e It as comparable as the other transactions

Vol 52-8406
(1) Q So you dldn t - for the same reason that you dldn t
(2) mclude thiS one here thIS N 9?
(3) A Well I could have mcorporated It but agam I \IIlIS trymg
(~) to find parcels that were the only maJor dIfference between
(.5) them was the shon time span from the summer before and after
(6) the spIll
(7) Q Could you show the JUry please the ones you used and why
(8) you thought these were comparable these so-called matched
(9) paIrs or whatever you called them?

(10) A Well one Issue was I wanted to deal WIth - these all had
(II) the same seller the four that I used The buyers three of
(12) them were recreational buyers recreational lodge-type
(13) purchasers and then the other one IS the federal government
(I~) But none of the buyers had any fishmg mterests they had no
(I') former leases they had no former usc of the SlIes so
(16) generally the buyers and the sellers were suffiCIently altke
(17) The time frame was tight from 88 to 89 The sIZes are
(18) faIrly tight you ve got SIlt and DIne acres for an average
(19) around seven and a half you ve got 7 8 and 7 3 for an average
(20) of around seven and a half The only thmg that went on here
(21) was the otl spill and you can see the dramatic decrease 1D

(22) pnce
(23) Now Steele s lot whIch IS thiS one IS ten acres and you
(2~) lenow that one s nine It s offset by the SIX That tended to
(2.5) get outside of that but you d have to malee a size adjustment
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Vol ~2 8407
(I) m order to use It m the repon
(2) Same thmg here thIS one s 5 97 plus It s on the other
(J) Side of the bay And neIther one of these are as much alike as
(~) these two are WIth those two
(~) Q And If you had made the - thIs other adjustment that you
(6) had made - you know Ifyou hadn t made that apparently

some
(7J IIllstake m the thmg thIS would show even more of a decrease
(8) here m August of 90 than It already shows?
(9) MR OPPENHEIMER Assumes facts not m eVidence Your

(10) Honor we don t have the underlymg matenals
(11) MR STOLL He said he only made a five percent
(12) adjustment and the others he made a ten percent adjustment
(13) MR OPPENHEIMER We 11 stipulate If you change the
(I~) mathematics the numbers would change The question IS
whether
(I~) there s really a mIstake
(16) BY MR STOLL
(11) Q Do you beheve there was a mIStake?
(18) A I thmk the pomt here IS thIs IS lookmg at these lots
(19) stnctly on a per acre basiS Now we have the same problem ID
(20) reverse that we had With the Omon Bay deal all these lots
(21) sold for 40 000 each - one was len one was ten and a quaner
(22) one was ten and a thud The sellers and buyers were not
(23) lmpuuog any difference for sIZe All four sold for 40 000
(2~) each thIs one sold for 37 5- after the spill
~) A better representation of the data would have been to do a

(I)

(2)

(3)

(~)

(')

(6)

(7J

(8)

(9)

(10)

to
(11)

(12)

(13)

(14)

(I~)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

~)

Vol ~2 - 8409
QHow dId It grow?
A We acqUIred all the lands on the other Side of the Shellkof

straIght from the north end of the borough all the way down to
Chlmof Island
Q Would you just show to the jUry on I354-A - I 11 just hold

It up here
A Okay pnor to the - pnor to annexation the Kodiak --

Island Borough was Just from the Barren Islands and you don t
have It on here but to Chmkof Island and back up here to
Shellkof Strait and we annexed everythmg from Cape Douglas

the top of the mountain all the way down to just south of Wide
Bay hack out to Chtr1kof
So m terms of land mass mcludmg a whole 101 of waler

It aboul doubled
MR STOLL ThaI s all I have
MR OPPENHEIMER Real qUick Your Honor
THECOURT Yes
MR OPPENHEIMER Pat I m sorry Couple of real

qUick questions
RECROSS REBUTTAL EXAMINATION OF PAT CARLSON
BY MR OPPENHEIMER
QThe Augusl 90 sale all the others were 20 percent down at

the same ume and that was a 27 percent down payment nght?
A As I recall yes
Q It was not the same terms and condlUons?

I I

Vol 52 8408
(I) gross sales pnce m thiS case They were all sellmg all
\') hke properoes selhng for the same total pnce
(3) Q Now I just want to ask one area of questions on the
(~) so called full value term thaI Mr Papke referred to that s
(~) used by the state assessor s office
(6) A Yes
(7J Q Is that the same as fair market value?
(8) A No It s not
(9) Q Is It the same as the assessed value?

(10) A It IS the lotal of the assessed values times a ratio thaI
(II) the state uses
(12) QSo It s not exactly the same as the assessed values
(13) either?
(I~) A That s correct
(I~) Q And In 1990 did Kodiak Island Borou8h acquire some
(16) addlUonalland IDtO Its boundanes?
(11) A The borough doubled ID the -
(18) MR OPPENHEIMER Scope Your Honor
(19) MR STOLL No he asked him quesllons about what
(20) happened between 1988 89 and 90
(21) THE COURT The objection s overruled
(22) BY MR STOLL
\,3) Q Did Kodiak Island Borough did the boundanes of Kodiak
(2~) Island Borough grow?
~) A Yes

Vol ~2 - 8410
(I) A Actually that s very close
(2) Q I understand It s close bUI there was a dIfference between
(3) the terms and condlUons of the Augusl of ~lem the green
(~) bars?
(') A Seven percenl
(6) Q An adjustment was made by you m your appraisal was II
(7J not?
(8) A Five percent
(9) QAnd the terms and COndItiOns of thaI sale were different

(10) from the other green bars and that view from you did Dot
(11) change until today correct?
(12) A I( was not suffiCient to affect my deCISion
(13) Q You IDdlcaled that N-9 was a very undesuable piece of
(14) property or some such thmg which ought not to be compared
(UI WIth these others?
(16) A I m sorry very deSirable
(17) Q Very deSirable?
(II) A Supenor yes
(19) Q In whal terms?
(20) A ThIS agam-
(21) Q Location?
(22) A Mrs Holmes purchased thiS site and the Site next to It
(23) because her son has hiS former semet site there and they
(2~) wanled to protect the property
~) Q My question IS the appeal of the property Are you saymg
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(I) It had a locanon or physical dIfference or topographIcal
(2) dIfference?
(3) A Yes I can
(4) Q And did It?
(S) A Yes
(6) Q Oleay let me show you your appraIsal have you look at the
(7) data base for N-9
(8) Did you make an adjustment for any of those thmgs when you
(9) used tillS m your appraisal?

(10) A No I did not.
(II) MR OPPENHEIMER Nofurtherquesnons Your Honor
(12) MR STOLL No furtherqucsnons
(13) TIm COURT You can step down Mr Carlson thank
(14) you
(IS) I m gomg to let you go - not let you go I m gomg to
(16) recess for a mmute I have to consider an eVldennary
(17) quesnon that s gomg to take me a httle bit of time so
(IS) you re free to go get some pop or snacks or somethmg hke
(19) that I want you back here at 12 30 so I can tell you about
(20) the rest of the case
(21) (Jury out at 11 55 am)
(22) THE COURT All nght counsel the JUry s not
(23) present We have a few thmgs to wrap up and one of them IS
(24) Mr Robertson. Do you have hIm antlable?
(2S) MR PETUMENOS We re checkmg on It nght now What

Vol 52 -8412
(I) I would ask to do If I could to the Coun I snl1 don t
(2) thmk you have seen the tape have you?
(3) MR STOLL He heard It yesterday
(~) MR PETUMENOS Did you see It yesterday the Alyeslca
($) control tape?
(6) THE COURT Yeah
(7) MR PETUMENOS Could we take up thaI Issue based upon
(8) my proffer? I don I thIDk there s anythmg more to do ID the
(9) way of offer of proof

(10) THE COURT Counsel that rulmg has been made
(11) penod II stands
(12) MR PETUMENOS I m a httJe confused Judge
(13) THE COURT Look at the record
(14) MR PETUMENOS I was told 10 come In and argue some
(1$) things loday -
(16) THE COURT You may be confused counsel but the
(17) confuSIon IS conversation WIth other counsel If you look at
(18) the record you will not be confused ;11 nght?
(19) Now let s move on to the next Issue
(20) MR PETUMENOS We re gOlDg the try 10 gel Robertson
(21) on the phone I m not sure - we re havmg trouble finding
(22) hIm Judge
(2) THE COURT If you have trouble findmg him that
(2~) slgmficantly affects what I m gOing 10 do doesn tit?
(2$) MR PETUMENOS I anticipated that as wel1

Vol 52 8413
(I) THE COURT How long do you thmk: It 11 take? I m
('2) gOlDg to gtve you 15 mIDutes If you haven t found hun m 15
(3) mIDutes It s Just another reason for me not to aJlow hun to
(~) tesnfy
($) Now what else would you hke to take up counsel?
(6) MR STOLL Your Honor we have these matters of some
(7) exhibits
(8) THE COURT Sure Are you ready to do that
(9) everybody?

(10) MR PETUMENOS Judge If we end up resnng our case
(II) here because of the problems With the wlmess and so forth
may
(12) we rest subject to gettmg some exhibits cleaned up?
(13) THE COURT Oh sure No problem
(I~) MR PETUMENOS That s the only thmg I need I have
(15) some exhibits With Mr Dekm and Mr Teal and a couple others
(16) 10 work out we should get them
(17) THE COURT FIDe
(18) MR STOLL Your Honor the first one we have IS 8605
(19) which he was cross-examIDed on and exammed on at some
length
(20) (Exhibit 8605 offered)
(21) MR OPPENHEIMER Your Honor I told Mr Stoll I would
(22) not object to the mtroducnon of that If he would not object
(23) to the mtroducnon of my markup
(24) THE COURT You re m control counsel You tell me
(25) what s unobJecled to and It 11 come m

Vol 52 8414
(I) MR OPPENHEIMER Without that stipulation Your
(2) Honor object to the exhibit There are adJusanents that are
(3) made on thIS that don t correspond 10 the underlYlDiioJOO6 data
(~) and not alI of the adJusanents are the subject of bls testimony
($) m court
(6) MR STOLL I think he was thoroughly examlDed Your
(7) Honor
(8) THE COURT I m complelely confused counsel
(9) assumed that what you were lelhng me was that you were gomg

(10) 10 agree on the exblblts that were gomg to come m I m wrong
(II) about that?
(12) MR OPPENHEIMER Wel1 I would - Your Honor I would
(13) invite us to try 10 do that Mr 51011 was not amenable 10 my
(14) suggestion which was that we take my exhlbll-
(15) MR STOLL What he wanls IS he wants both of these
(16) In

(17) THE COURT I IIlel1 you something Ifone comes m
(18) the other comes In

(19) MR OPPENHEIMER That s acceptable
(20) MR STOLL They 11 both go In

(21) THE COURT All nght So what are the numbers?
(22) MR STOLL 8605
(23) MR OPPENHEIMER And we 11 have to assign 8605A to
(2~) the chart
(2$) (Exhibit 8605A offered)
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(I) THE COURT They re both adDlltted
(2) (ExhIbits 8605 and 8605A receIved)
(3) MR STOLL The next one Your Honor IS 8604 which
(~) IS the Ime chan
(S) MR OPPENHEIMER I can t believe Your Honor will be
(6) surpnsed at my objection We do not have 1006 data for thIS
(7) the wlmess could notteH us how each of the Imes worked we
(8) couldn t plot data There Sno baSIS for thiS chan and
(9) there s no baSIS for any conclusIons to be drawn from It No

(10) one has and no one could This wlmess dldn t draw
conclusions
(II) for It and he couldn t even teU us how - I dldn t go mto the
(12) other Imes He couldn t tell us how that Ime was plotted
(13) MR STOLL Your Honor I thmlc he explamed how the
(I~) thmg was plotted He used the bacirup graph I have to
(IS) candidly say that I dldn t- I wasn t followmg It that
(16) closely but I thmlc -
(17) THE COURT Well that s the nature of a rebuttal
(18) case counsel
(19) MR STOLL I wasn t followmg -
(20) THE COURT They are hard to follow
(21) MR STOLL Pardon me?
(22) THE COURT They are hard to follow aren t they?
(23) There s enough matenal he tesllfied m that document that If
(24) m fact you feel It s Important to address It m fInal
(2S) argument you need the document m order to explain either that

Vol 52 - 8416
(I) he - hiS analySIS IS correct or that he s full of hot air
(2) nght?
(3) MR OPPENHEIMER Your Honor I have no deSire ever to
(~) make reference to thiS document agam
(S) THE COURT I suspect so
(6) MR OPPENHEIMER I don t think: It means anything and
(7) I thmk It s mherently Dllslcadlng and to be sent Into the
(8) JUry Without any son of adequate explanation for how It was
(9) created or put together seems to me when he couldn t even

(10) plot the changes that are here IS just begging for confuSion
(II) THE COURT Counsel I don t want It m I don t want
(12) HIn I m not go109 to let lllD

(13) MR STOLL You re not gOlDg to let that m?
(I~) THE COURT No What IS the number?
(IS) MR STOLL 8604 Your Honor
(16) THE COURT Yeah It Snot m
(17) MR STOLL Your Honor Exhlblt8602A
(IS) (Exhibit 8602A offered) ,.
(19) THE COURT I m go109 to let the pie charts In

(20) MR OPPENHEIMER I won t argue
(21) MR STOLL I m just readmg the numbers 8602A and
(22) 8603A and 8441 there s no ObjeCliOn to
(23) (Exhibits 8603A and 8441 offered)
(H) THE COURT All nght Those are all admitted
(2S) (Exhibits 8602A 8603A and 8441 received)
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MR STOLL And I believe that 9011 was alreadv m

but I just want to double-check
THE COURT Is It m? PX or DX?
MR STOLL PX Plamutfs Exhtblt
THE CLERK It s ID

THE COURT It SID
MR STOLL ThanIc you Your Honor
MR OPPENHEIMER Your HODOr and we would move m the

followmg exhibits Defendants 16376
(Exhibit DX16376 offered)
MR STOLL I don t have any objccoon
THE COURT It $adDlltted
(Exfublt DX 16376 received)
MR STOLL (couldn t read It before dus IS the

first lime I ve been able to read It
MR OPPENHEIMER Defendants 16364
(Exhibit DX16364 offered)
MR STOLL No ObjeCllOn
THE COURT It s adDlltted
(Exhibit DX16364 received)
MR OPPENHEIMER Just to conium that Dcfeodants

154911$ preVIOusly been admttted?
THE COURT 15491? I thmlc I remember It
THE CLERK It s adDUtted
THECOURT Y~ llllD

Vol 52-8418
MR OPPENHEIMER Thank: you
Defendants Exhibit 16371
(Exhibit DX16371 offered)
MR STOLL What s that?
That s fme no objection
THE COURT It s admitted
(Exhlb1tDX16371 received)
MR OPPENHEIMER I believe that SIt. Your Honor
THE COURT Oleay
MR DIAMOND COrrecOODS clanflC&oons?
THE COURT Clear those exhIbIts away
MR DIAMOND We need to confer wrth counsel We re

gOing to try (0 save ourselves a surrebuttl.1 wuness by
sllpulaung to a document
THE COURT I m gomg to assume you re gomg to be

able to do that counsel
Let s talk about the JUry view Dllght as well use dus

time I ve read the memos I undentaDd the poSItIOns of the
parnes I d like to know somethmg from you
Tell me what happened when the federaJ JUry went out for

their view I mean you dldn t even get mto some of the
SiteS nght?
MR DIAMOND I thlnJc they were shut out ofsome of

the sites that they planned on gOing to They did getmto 
MR STOLL Three SHes
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(I) MR. DIAMOND Three lIteS
(2) THE COURT Three out of how many?
(3) MR STOLL SIX
(.) MR DIAMOND Your Honor I don t-
(3) MR STOLL Three out of SIX Your Honor
(6) MR CLOUGH Part of It, the JUry chose not to go to

m the last two after sccmg the ones that day
(S) THE COURT They dId hey?
(9) MR DIAMOND I dldn t thInk they d been shut oul of

(10) all three
(I I) THE COURT So anyway you had a planned tour of SIX
(12) SiteS and you only got - you only went Into three of them
(13) whether or DOt It was the JUry's ChoIce One you certatnly
(I.) dldn t get mto right?
(I') MR DIAMOND Onc they did not get Into because of
(16) weather
(17) THE COURT And the protocol that you ve attached to
(IS) your monon IS that the - IS It the same protocol you re
(19) asbng for now?
(20) MR DIAMOND The only dtffereocc In the protocol thaI
(21) we have proposed IS that the parties select SiteS that are
(22) UndiSturbed because as you may know from what happened In

the
(23) federal case there was all sorts of frenenc eleventh-hour
(2.) acavlty to dIg ap lIte. to change them and In one tnstance
(2'l there was mystenous appearances ofotly-ltlce substances thaI

Vol 52 -8420
(I) hadn t been there two days before the JUry was supposed 10 gel
(2) there
(3) THE COURT Counsel doesn I that argue agaInst havmg
(.) the view?
(') MR DIAMOND I don I thInk so
(6) THE COURT I mean If the SIteS can be -If It S
m your view thaI the SiteS can be manipulated hke thaI whal s
(3) the polOllO havlOg the JUry go out there?
(9) MR DIAMOND I thInk whal you oughl to do IS order

(10) the parties to selecl sites and tell them nol to maOlpulate
(11) sites
(12) THE COURT Well that s ImpliCit Isn lit?
(13) MR DIAMOND Apparently thaI was nOllmpllcll enough
(14) 10 the federal court order and-
(I') THE COURT I can llmaglDe you re really accusing
(16) somebody of taking 011 oul and dumping It on the sites are
(17) you counsel?
(13) MR DIAMOND I m nOlaccuslOg ;nybody of thaI and If
(19) I crealed thallmphcatlon I retract It But whal did happen
(20) was thaI In a quite open way the plaintiffs dug Pits al the
(21) vanous slles thaI were slated for VIsItation put flags al
(22) those places and did all sorts of other thlOgs 10 aller the
(23) normal appearance m a way thaI had not been sanctioned by
(H) Judge Holland It Just happened
(23) THE COURT I sec

9-{)7-97 VOLUME S2 XMAX(J2)

Vol 52 - 8421
(I) MR DIAMOND And what we have suggested 15 If
(2) somethlOg IS gomg to be done ofan expenmental nature 10
(3) change the appearance ofthe terram that It be done WIth your
(4) I::nowledge and WIth your approval and nOl Simply done before
('I the hehcopter lands
(6) THE COURT Do you contest thiS proposltton - If 10

(7) facI the plamoffs select sites then If - If you go OU1IO
(S) the - to the plalOnffs sites and you dig down below the
(9) surface otllS gomg to be found do you contest thaI

(10) proposItion?
(II) MR DIAMOND Yes
(12) THE COURT Do you thInk thal they can t select a stte
(13) where you can find at! under the subsurface?
(14) MR DIAMOND They probably could select a stte and
(1'1 If they polnled the JUry to a - a place that they already know
(16) aboul they could fmd some subsurface oil That s not m
(17) controversy We I::now where illS They know where tt IS And
(13) If they want to select as -
(19) THE COURT And you all agree don t you where It

(20) IS?
(21) MR DIAMOND I don t I::now I think that probably goes
(22) 100 far I don I think the plamoffs would concur m our hst
(23) of subsurface oiled SiteS They believe It s much more
(2.) WIdespread I would Imagine
(23) MR PETUMENOS Well-

Vol 52 - 8422
(1) THE COURT And how many slles do you want to VISll
(2) here?
(J) MR DIAMOND When we were 100klOg at thiS WMh a
(4) greal- greal Window of OpporruOity both tide and dayllghl
(') we suggesled a day 10 Pnnce William Sound and a day 10 Kenai
(6) THE COURT Yes that 5 why I asl::ed the ques!ton aboul
(7) the prolocol you re not proposing that?
(3) MR DIAMOND We snll are It may be dIfficult to
(9) arrange We have - we have a large JUry to move ThaI means

(10) a larger helicopter thaI puts some constralDts on landmg If
(11) you look at the - the wmdows of opportunIty there aren I
(12) thal- aren I thaI many and we may have to be reahstlc and
(13) may nOl be able to do two days
(14) THE COURT Tell me what the wmdows of opportumty
(I') are
(16) MR DIAMOND Your Honor I don t have any better
(17) information than thaI which I proVIded you the week before
(13) last and I think the next low tide coupled WIth reasonable
(19) dayllghl condlllons was two days from now I believe It was
(20) Seplember 9th
(21) THE COURT So It 5 Fnday you re proPOSing as the
(22) lime 10 do thIS rnp?
(23) MR DIAMOND Well If II can be done thal- thaI
(2~) qUickly
(23) THE COURT You mean you don t think II can?

Page 8419 to Page 8422 907-2587100 MIDNIGHT SUN COURT REPORTERS



&SA STATE TRIAL TRANSCRIPr 9-{}7-97 VOLUME 52 XMAX(JJ)

I I
I I

I
I I

I I
I I

I I

l~

I I
I
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(I) MR DIAMOND I thInk 1f you order the parnes to get
(2) It done we wIll get It done The difficulty IS -
(J) THE COURT Based on your past performance?
(4) MR DIAMOND - what land ofnegotlatlons are gomg to
(5) be conducted you know If everythmg has to be done by

mutual
(6) concurrence then one side can obViously block and slow down
(7) and delay and there IS a fau amount of lead time I d have to
(8) check With my people to see whether If you gave us the green
(9) light whether we could do It 1D two days I can t stand here

(10) and represent that that IS possible
(11) THE COURT Oltay
(12) MR DIAMOND I certamly will mqulre
(13) THE COURT The helicopter whtch was supposed to be
(14) gone m mid-August It s here huh?
(15) MR DIAMOND I can t tell you that because the
(16) mdlcatlons that we got - I wIll find out
(l7) THE COURT I need to know that
(18) MR DIAMOND I know you do
(19) THE COURT I need to know It for the record because
(20) I suspect I wtll not order thiS view
(21) MR DIAMOND I m sorry?
(22) THE COURT With all the problems I really suspect
(23) I m not gomg to order thiS view But I - but the record
(24) should reflect whether the helicopter s avatlable because If
(25) the helicopter s not available then you can t-

Vol 52 - 8424
(I) MR DIAMOND It IS available
(2) THE COURT Who says?
(3) MR CLOUGH We checked With the client as qUickly as
(4) It took the Coun to ask We ve confIrmed that
(5) THE COURT I want an affidaVit to that effect
(6) counsel
(7) MR DIAMOND We can get you an affidaVit ollf you d
(8) like I can have Mr Lock who IS present In the coun state
(9) on the record the arrangements that have been made

(10) THE COURT Yes I apprec18te that
(II) MR DIAMOND Do you mmd? Your Honor thIS IS George
(12) Lock of Exxon He was responSible for managing the
(13) arrangemcnts on the JUry view In federal court
(14) THE COURT FIDe thanlt you
(15) MR DIAMOND You want to Just make a statement about
(16) the availabtllty of the helicopter
(l7) MR LOCK Indeed the lar~er Puma helicopter which
(18) IS necessary to transpon a gro~p as large as the JUry IS
(19) sull availablc
(20) THE COURT By still available what do you mean
(21) It S Just sitting there waiting for us to go It can go at any
(22) time?
(23) MR LOCK Awaltmg a dcclslon ycs sir
(H) THE COURT Fme thank you
(25) MR PETUMENOS May I ask some questions of the
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(I) gcntlcman?
(2) THE COURT No
(3) MR PETUMENOS I d like to know what thc capacity of
(4) thc hclicopter IS who gcts to go With It

(5) THE COURT Isn t all that stuff m the motion?
(6) MR DIAMOND I believc wc put It all m the proposed
(7) protocol
(8) THE COURT Ycs you canaskqucstlons of hun but not
(9) hcre not now

(10) MR DIAMOND Your Honor needlcss to say our vcry
(II) strong deSIre to havc that happen has already been cxpressed
(12) both orally and m wntmg The JUry collcctlvcly has asked
(13) for that They thmlc It s of some lIIlpOrtance
(14) Wc will make whatevcr arrangements necessary to get them
(15) out to Pnnce Wtlham Sound on whatevcr timetable you
(16) establISh The practlcalltlCS of the situation will give way
(l7) to our strongcst desue to make thIS happen so that ought not
(18) to be an obstacle
(19) THE COURT All nght thanIc you Do you want to be
(20) hcard?
(21) MR PETUMENOS I want to be heard
(22) THE COURT Makc It short counsel
(23) MR PETUMENOS I will makc It vcry short but I thmlc
(24) there s some thingS the Court needs to have m thc record about
(25) thIS that I thInk are lIIlpOrtant

Vol 52-8426
(I) First of all the JUry view ordered m fedcral coun was
(2) ordcred In Phase Threc which IS the pUDJt1VC damages phase
(3) THE COURT You ve bnefcd on thIS
(4) MR PETUMENOS At thIS poIlU., some of our logIStics
(5) are that we would need to get - consult Wtth a
(6) geomorphologlst probably Mr Bush or someonc from ICF to
(7) asSiSt us m selectmg the lites because unlikc m the federal
(8) court we may have a DUTOwcr scope aDd wc own property m
(9) certam areas and Mr Bush hun I been m town or hIS

(10) comnutmcnts are unknown to U.I at dus pomt. aDd wuh the
(II) amount of tlmc that we have avulable to U.I It would be
(12) problematic to try and determme wluch lita to go to Plul
(13) IS I thmlc we have bnefed the JUry VICW hu the poCCDnaJ of
(14) favormg Euon s theory ofthc c:ase wluch .. thcuthcory of
(15) the case tS you look at the surface ofthe property and
(I6) therefore you determme the natun: of the damage that I done
(I7) and we have presented evidence to the conaary whJch can t be
(18) observed m aJury view and teoda to U1dacate It wouJd seem to
(19) mc that there IS a - by graJ1tUlg the JUlY VICW on the put of
(20) thc Court - an m(hcatlon that Exxon. theory .. naht. that
(21) IS If you can tell the damage of the beachel by lookmg at the
(22) surface of the beach and waJbng uou.nd on II after plCbq
(23) three - and wc ve had a lot of tcsnmony about lcachtng
(24) removal of subsurface ollmto the envuonment blOloglC&1
(25) cVldence and 10 forth
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(1) So I thmk for all the reasons we ve descnbed the vast
(2) number of acreage and largely different locanons the
(3) dIfficulty of gettmg typlca1locanons both WIth wave energy
(4) and all of those a JUry vIew at thIs pomt would do more harm
(1) than good plus the potennal for mIstnal JUrors gettmg
(6) hun Juror! havmg Improper contacts
(7) This ISn t Illte gomg down a street and loolcmg at a
(8) butldmg ThIS IS a hugely complicated process m which our
(9) pot=tJal for nnst:nal WIth 12 JUror! left IS enormous and I

(10) don t tbmk the Court should rlSt It
(II) 1HE COURT Thant you colIIISCl Anythmg else?
(12) MR. STOll _YoarHoDOrIJu.tadd the statements
(13) coansel made about the plaumffs allegedly mampulanng SIteS
(14) _ we tate umbrage WIth dlat aDd -
(11) THE COURT There a DO proof m the record that sites
(16) were mampulated
(17) MR DIAMOND Your Honor Just to respond to one pomt
(IS) Mr Petumenos made
(19) We ve heard a lot of tesnmony you don t have to dig very
(20) deep all you have to do IS roll over the rocks and you II fmd
(21) otl and clearly the federal counJUry had the opportuntty to
(2:2) roll over rocks and m addlnon they were each gIven
(23) .hovel. They were c:ac:h mvlted by the parnes to go out on
(204) even the plamaffs selec:ted otled beaches and to dIg around
~ to their heart S contellt aDd speDd u much nme u they wanted

Vol 52-8428
(1) and m fact, they did do dlat
(2) If there IS subsurface otl at any of the locanons It S
(3) not somethmg dlat we have any mterest m hidmg And that s
(4) why piamafia wtIl be able to select lItes as well
($) THE COURT In fact you vc admItted there s
(6) subsurface otl at locanons
(7) MR DIAMOND That s true but our destrC IS to have
(8) thIS JUry vIew what a there in the context., m the context of
(9) that environment., and have thcm assess that assess the

(10) consequcnces and IIgmficance of that loolcmg at all of the
(II) factor! And that S DOt IOmetbmg that we have been able to
(12) rephcate ID thiS courtroom despite our most earnest attempts
(13) to bnng photographs of- deplctmg what s out there
(14) You Simply cannot convey - I ve been out there myself you
(13) Simply cannot convcy some of the thmgs we thmk you can
convey
(16) by VISltlDg by looking at pIctures and VIdeos
(17) THE COURT Tell me what you wo~d convey that you
(la) havcn t by looking at the documents
(19) MR DIAMOND I m sorry?
(20) THE COURT What would It convey The-
(21) MR DIAMOND The vastness the remoleness the
(22) wilderness nature of that land Even In oiled places that I
(23) have been to the slgDlficance of what snll remains compared
(24) to what 5 out there Putting It In context IS SImply something
(25) that you have to expenence In order to completely understand
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(1) It and I - I tell you I - I m not a fan of hehcopters I
(2) was not anxiOUS to get on one and tned to aVOid thiS tnp but
(3) I feel dIfferently about Pnnce Wilham Sound havmg been
(4) there and haVing seen thiS WIth my own eyes and I thmk the
($) JUry would profit by that same expenence
(6) THE COURT I apprecIate It counsel Thank you very
(7) much I ve read the bnefs ID thIS case and I beheve that 
(8) that to the extent that an Issue on thIS mIght have been ahve
(9) when the openmg statements were made the eVidence

presented
(10) at such great length has convlDced me that the record S
(11) complete WIth regard to the - to the poslnons of both
(12) parties I mean If there s any case that I ve ever seen that
(13) recreates an envIronment It s thIS one Exxon has essennally
(14) recreated - and very well I might add no cnuclsm - has
(I~) done a wonderful Job of presentlDg thIS case and that pan of
(16) that wonderful Job IS those wonderful photographs
(11) I mean If there s anythlDg that shows the vastness of
(18) thIS - thIS particular envIronment and the context In which
(19) thIS dispute takes place It 5 those photographs and those
(20) VIdeotapes and that - and thIS IDCredlbly long record of
(21) testimony
(22) Now If I thought there was some appreCIable value to a
(23) vIew I d cenamly order It But frankly I Simply don t
(24) thInk that - that Exxon s established that It s reasonably
(25) certalD that a JUry view will substannally aid the JUry m
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(I) reachmg Its deCISion m thiS ease I think they can make that
(2) deCISIon based on thIS huge record that you ve created and
(3) each one of you has - has substannal eVidence In th-ecord
(4) and very graphiC eVidence ID tlte record concemlDg the Issues
($) tha t you ve ra Ised
(6) We also have to remember that the federal case 15 dIfferent
(7) than thiS one and to the extent that the federal Judge ordered
(a) a view In the punlOve phase of the case that s not a pan of
(9) thiS case

(10) So-
(II) MR DIAMOND I know your door 15 always open for
(12) reconsideratIon If new eVIdence presents Itself
(13) THE COURT Not on thIS one counsel because I don t
(14) have the -
(13) MR DIAMOND What I was SImply gomg to suggest was
(16) that perhaps before you make a final final deCISIon we could
(17) arrange to have you go out there WIthout the JUry which we
(18) could do over the course of the weekend and have you see
what
(19) we would like the JUry to see
(20) THE COURT Don t you have some pictures?
(21) MR DIAMOND I m sorry? I dldn t hear you
(22) THE COURT Don t you have some pictures?
(23) MR DIAMOND Not caken tltrough your eyes
(24) THE COURT Well I ve seen It out there counsel I
(2$) know what It 5 like Is tltere some speCIfic thing tltat you
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(I) want me to see that s somehow gomg to np the scales?
(2) MR DIAMOND I don t thmk: there s some specific
(3) thmg no I thm.\:: It would be the general expenence would
(4) tlp the scales
(S) THE COURT I doubt that counsel but thank: you for
(6) the mVltatlon
(7) MR DIAMOND Assummg that deCISion what - what do
(8) you plan on tellmg the JUry?
(9) THE COURT Well I plan on tellmg them that I know

(10) that they ve made a request It s my determmatlon that they
(II) wouldn t be substantially alded by a JUry view m thiS case and
(12) that s - and they shouldn t hold It against either pany
(13) because It s my deCISion
(14) MR DIAMOND Very good
(IS) THE COURT And I would propose to do that today so
(16) that they don t thmk: thaI somehow they re gOing to be gOing
(17) out there
(18) All nght let s talk about Mr Robertson
(19) MR PETUMENOS Okay Does anybody have a white towel
(20) out here I can throw Into the middle of the courtroom?
(21) THE COURT I II get you one
(22) MR PETUMENOS I throw m the towel We can t locate
(23) him There s no reasonable prospect we w111 Within the time
(24) frame you have provided us We are out of luck
(2.5) THE COURT Tough luck counsel
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(I) So - so pnor ruhng IS stlll In effect but there san
(2) addltlonal reason and a very compellmg reason and that s the
(3) Witness can t testify
(~) MR PETUMENOS Got me there Judge
(S) THE COURT Now whal else?
(6) MR PETUMENOS Well since we have ten minutes before
(7) the JUry comes back I am gelUng concerned aboul
(8) Instructions I had asked for an exchange of Instructlons With
(9) Exxon Fnday

(10) THE COURT Let me make a proposItion and see If II s
(11) acceptable to you
(12) MR PETUMENOS Please
(13) THE COURT We ve got WIle thiS afternoon I thmk I
(14) have a clear calendar Who S gOing to be domg the
(IS) InStructions m thiS case? Who S gomg to be diSCUSSing It
(16) with me? I need to know
(17) MR PETUMENOS I Will
(18) MR OPPENHEIMER AnlI w111
(19) THE COURT And who else?
(20) MR OPPENHEIMER Mr Petumenos and I
(21) THE COURT Oleay so now-
(22) MR OPPENHEIMER Perhaps I should wlthdraw-
(23) THE COURT There are two of you gOing to be _
(24) diSCUSSing JUry instructions Imphc111y those representatlons
(2.5) arc thaI Mr Diamond Will nOI gel up after the packet IS done
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(I) and say But I want more and Mr Stoll wl1l not come In and
(2) say Mr PeOimenos dldn t talk to me but I wanted another
(3) mstructlon Because If we are gOing to diSCUSS these things
(4) and lfwe are gOing to work them out you have to have the
(S) authonty from everybody on your teams to make the deCISIOns
(6) and to live With them
(7) Do you have that?
(I) MR STOLL Your Honor he wlIlhave 11 at the WIle
(9) that he makes the statements If I m not there he will have

(10) the - ourauthonty
(II) THE COURT Well I mean I m really senous about
(12) thiS counsel
(13) MR STOLL I agree With you completely
(14) THE COURT I do not want to field somethmg-
(IS) MR STOLL No I m being perfectly candid With you
(16) I thmk: that that IS the slOiatlon
(17) The lSSue - you recall the otily thing that came up on tlus
(18) Robertson thing that came up today was I dtdn t know about
thiS
(19) objection - you know lack ofobJccoon being the baSIS (or
(20) keeping Robertson S tesWIlony out and that 5 the otily reason
(21) Mr PeOimenos dido t come over
(22) THE COURT Thu IS not the otily time 11 Shappened
(23) counsel I Just wanted to make It yery clear that you re UDder
(24) certam COndltlODl bere WhCllI dJ.Icuu UlIttUCtlons with two
(2.5) lawyers m the case It bas to be hccalllC the partlel
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(I) understand that I m dISCUumg It With them alone and there I

(2) no reconsideration on the bull ofsomebody yoluntanly ltayed
(3) out of the room _

(4) MR STOLL We understand
(S) THE COURT Now what I suggelt II we get together (or
(6) a bnef diSCUSSion of the (ormat of the dllCUSllODl thll
(7) afternoon off the record I don t mteod to ducuu sub&ta.Dcc
(I) With you because the Supreme Court doesn t h.Icc that I 11
(9) diSCUSS substance With you on the record but1do want to mow

(10) you what I nonnally IlIC the (Ormal I USC and ICC whether or
(11) not you haye any qUCltlODI that I can hdp you with ADd at
(12) that potnt I m gOing to - I m 101Di to ICC whctbcror DOt - - - ,
(13) some produellve worlc can be dooc CO let a bauc packet today,
(14) and then deal with thiS - With the substanDal contro¥eny in -
(I') the ensuing two dayl Okay?
(16) MR PETUMENOS That I fme, Judie What I was 101Di

(17) to sulgest If you thmk: It I producb¥e II we DOW ba¥c our ~

(II) proposed lDStruCtlOns both parnes h there any rcaIOa DOW

(19) at thiS POint to fue them With the Coun so you ba¥e an
(20) Idea-
(21) THE COURT No then: a DO rc&IOIL 1bc oaJy rcaIOll I - _"'::;;;
(22) can thmk: of wouId be that It IIICt - it IIUIht set an ~: -
(23) adversanal tone that I DOt neccuary I mcaJI. c¥ery tuoc you
(24) file something and there I a counu:r-filull m tJw cue, and I
(2.5) think what IS thiS all about why arc these people argumg and

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 8431 to Page 8434



BSA STATE TRIAL TRANSCRIPr 9-{}7-97 VOLUME 52 XMAX(3<\)

-
Vol 51 - 8435

(I) then I say It I mean 50 percent of the nme you don t argue
(2) anymore
(3) I don t - I d hlce to have that be the - the way we
(4) handle thts one too
(5) MR PETUMENOS So the answer IS no don t file them
(6) or-
(7) THE COURT Do you have them? Do you have them WIth
(8) you?
(9) MR PETUMENOS Yes

(10) MR FORTIER We have them - not WIth us we can have
(11) them by 1 00
(12) THE COURT I m gomg to be letnng the JUry go soon
(13) so by - at 1 30 you can each - you can each brmg the packets
(14) over and I 11 meet WIth the two of you
(15) MR PETUMENOS What nme Judge?
(16) THE COURT I 30 I II meet WIth you m chambers at
(17) I 30
(18) MR PETUMENOS Then we need a shan penod of time
(19) thmJc to fintsh the exhIbits up probably balfan hour or so
(20) THE COURT Yes that s fme I can do all that
(21) today
(22) MR DIAMOND You want to la.Ice exhIbits up thIS
(23) afternoon?
(24) THE COURT ThIS afternoon would be fme
C2') MR STOLL Your Honor can we do the exhlbllS
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(I) tomorrow?
(2) THE COURT No I want to do them today Get the
0) exhIbIts done and we can get on to the motions and on to the
(4) mstrucnons I want to have these IDSttuCtlOns finahzed by
(5) Fnday
(6) MR PETUMENOS I d be wi11mg to work hard on them
(7) tomorrow becaUIC to die extent any pany wanlS to - I don t
(I) haye a graphIC Arnst down die ball 10 to the extent anybody
(9) wants to prepare die final and die weekeod hIlS us the earher

(10) we haye the final inmucnoll! the better
(11) THE COURT Iagree tfwe cando It on Thursday
(12) that s great
(13) MR DIAMOND Your Honor we do bue one potential
(14) surrebuttal Wltl1ess on a plane ngbt now that we re hopmg to
(15) aYold We re not 1D a posItion to tell you that until we sit
(16) down WIth Mr Stoll aDd show hlDl what we want 1D eVIdence
(17) THE COURT How long Wtll that take?
(IS) MR DIAMOND Ten mlDutes ~

(19) THE COURT Okay. I can glye you ten mlDutes
(20) THE CLERK Please rise ThIS court staDds 1D

(21) recess
(22) (Recess from 12 2S p m to 12 48 pm)
(23) (Jury out at 12 48 pm)
(24) THE CLERK Please nse ThIS coun now resumes lIS

(25) 1CilIOn Please be aeated
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(I) MR OPPENHEIMER Your Honor the matter we attempted
(2) to work out mvolves a pIece of tesnmony whIch IS very shan
(3) and we thmJc held the potential for belDg Stlpulated to smce
(4) 11 Sbased on pubhc records Itls a - It IS data that
(5) supports the followmg chan which I can show Your Honor - I
(6) can put It on the Elmo as well
(7) Your Honor thIS IS taken from the state taxable revenue
(8) reports and what It shows IS that If you take the Kodiak and
(9) Kenai remote areas aDd plot them out that what you get IS that

(10) they go up after the at! spill and they go up actually at a
(II) faster rate over the - the overall oded areas although they
(12) go up too and oyer the unoded areas mteresnngly which go
(13) up the least fast ofall the assessed areas
(14) The other piece of tesnmony we hoped we could stipulate to
(15) through the mtroducnon of some parts of Mr Shorett s
(16) appraisal m the class action which IS referred to and the
(17) methodology of which IS expressly mcorporated m hiS two page
(18) repon m thIS case IS Simply the manner m which he handled
(19) the comps that Mr Carlson testified to today where he - as
(20) you II recall I couldn t go mto tt because I had a foundation
(21) objection on thatlme of questions
(22) And we - we do feel It s useful testimony Important
(23) tesnmony aDd apparently the plamnffs poslOon IS we re
(24) gomg to have to brmg Mr Papke back from Chicago to do that
C2') I bet you It won t take more than 10 or 15 mmutes but It
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(I) would appear that that-
(2) THE COURT Where IS he?
(J) MR OPPENHEIMER Right now because I had_make I

(4) judgmentlD the middle of the conversations he IS on an
(5) airplane wmgmg hiS way here I can t stop that from
(6) happeDlng but I can certamly tum him around and send hIm

home
(7) If we could find some other solution I had hoped to not haye
(I) him leave Chicago alill but we had no chOice
(9) THE COURT Tell me what the proposed stipulation IS

(10) MR OPPENHEIMER Our proposed stipulatIon IS that
(II) Mr Carlson review the matenals the 1006 matenals behmd
(12) the - behind the chan we believe It s taken nght out of
(13) that and that we Just have a stipulation that thIS chan can
(14) go m WIth a descnptlon that they come from the pubhc
(15) records which they do and thaI - that a number of pages
(16) about SIX pages from Mr Shoren s camp base ID hIS repon
(17) come IDJust so we can argue later that Mr Shorendealt WIth
(18) the same camps that Mr Carlson did on hiS chan more the way
(19) we did - m fact the way we did rather than the way
(20) Mr Carlson did That s all we wanted to do
(21) MR STOLL Your Honor I m not trymg to be an
(22) obstrucuoDlst here but I just was shown thIS Just when we
(23) broke about 20 mmutes ago I ve never seen thiS exhIbIt
(24) before
(2;l) Let me - these are two dIfferent Issues

-,
I
I
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(l) First of all I don t know what the 1006 backup IS but
(2) assu=g that the backup IS I don t know what the defmlUon
(3) of oued areas IS There IS a - I assume that when they are
(4) refernng to KenaI quote remote that they re refernng to
(S) Tax Code Area 67 and for Kodiak: they re talktng about Tax

Code
(6) Area 5 But I don t know that I don t have the backup to
(7) confirm whether those numbers are correct
(8) I tIunk there s an Issue about the explanaoon which I d
(9) want to - If m fact these numbers are correct I d want to

(10) recall Mr Carlson to explam why these numbers are - or a
(11) witness to explam what these - why these numbers changed
(12) They ve had our exhibits they ve known the Ime of our
(13) exa=aaon for Mr Carlson smce last Fnday
(14) And m fact I thmk - I tIunk most of thiS they ve had a
(IS) week ago Fnday
(16) THE COURT What do you want me to do?
(17) MR STOLL Well I object to thIS exhIbit I
(18) can t - I can t supulate to It I mean that s the problem I
(19) have
(20) THE COURT So I have to bnng them m tomorrow
(2l) MR OPPENHEIMER I have a suggesOon which may aVOid
(22) that
(23) MR STOLL There s a separate problem WIth the other
(24) exhibits Your Honor
(2.S) MR OPPENHEIMER I have a suggesnon which may cover
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(I) surrebuttal They ve gotten certam work pages of It
(2) TIlE COURT Isn t thiS part of the cross-eummaoon
(3) counsel?
(4) MR STOLL They asked hIm - the WItness ha.d never
(5) seen the Shorett report and Mr Shorett when he did - thIs
(6) IS the - thIs IS hIS class apprawl He did an apprawl of
(7) 1500 parcels and he - m domg that apprawl they took 180
(8) comparables they made certam adjustments they were not
(9) makmg adjustments to a partIcular parcel they were makmg

(10) adjustmenlS m a - m a more or less a mass way and the
(11) adjustments were made m the context of that report
(12) To Just say Well there was an adjustment made It wasn t
(13) the same adjustment you made Mr Carlson IS totally mIxmg
(14) apples and oranges because Mr Carlson made adjustments m
(IS) connecOon With a specific parcel
(16) In other words you could have two - two parcels and one
(17) parcel could be idenocaI to the other parcel but 1£ you re
(1&) not companng thIS parcel and thIS parcel and you re
companng
(19) some other parcel up here you may have to make an
adjustment
(20) With respect to the pnce paId for thIS m connectIOn Wtth
(21) that So you can t say that the - what IS adjustmg for ODe
(22) IS adjUStIDg for - for some other parcel
(23) TIlE COURT 'Ilus IS what Mr Carlson would ...y7
(24) MR STOLL I don t thm.lc Mr Cariaon baa ever _n
(2.S) thiS - thIs sheet - I m DOt talkmg about thIa docwocnt. I m

I 1
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(I) both which as Mr Stoll IS tallung occurred to me
(2) Mr Stoll s premise IS correct KodJak remote IS TCA 5 and
(3) Kenai remote IS TCA 67 I would be prepared - I know
(4) Mr Carlson IS sail here - to see If I can t elicit the two
m bonom lines I would forego the top of the chart If I would
(6) have counsel s permiSSion to quesuon him on the bonom of the
(7) chart to show that they correspond to the pubhc documents
(8) which I have here And then Your Honor as to the parts of
(9) the Shoren report which we d hke to get 1£ we can have a

(10) sapulaaon - which assume we 11 have no trouble With that
(II) those are authenuc then I would reserve the nght to argue
(12) before you that they re properly admISSible as excepuons to
(13) the hearsay rule as party statements same baSIS we had With
(14) the Katzke tape
(u) I WID or lose that - I believe I II WID It but I don t
(16) believe I need to bnng Mr Carlson back for that and I
(17) believe by that way we can a:old havmg to have the jUry back
(18) tomorrow
(19) Now I forego part of my chart which I d like to keep and
(20) It does require a supulatlon With respect to foundation
(21) Really the authenticity of the Shorelt report which I can t
(22) Imagme IS a problem
(23) MR STOLL Your Honor I don t object to the
(24) authenticity of the Shorelt If that - that IS m fact the
('.:ij Shorett report The problem IS I don t thlnle It s proper

Vol 52-8442
(l) talkmg about the piece of the Shorett tb.mi I don ttlunk
(2) he 5 ever seen that He docsn t know what the methodology
(3) was
(4) So I don t tIunk that he can make a ltatement as to you
(5) know what the purpose of that was and so on I mean The
(6) only person who can do that really 15 Mr Shorett to explam
(7) what he was domg
(8) If they wanted to examme hun - and UICldentally the
(9) documents that they want CO examme hun on th1IlS aDOther

(10) reason why I don t tbmk It. propersurrebuual IS

(II) Mr Shorett I report on OlUOn Bay parcell wluch were kDown to
(12) them when Mr Shoreu was on the WltDe" stand - Mr Shorett
(13) followed Mr Carlson Mr Carlson I tclumony on OIUOD Bay
has
(14) been - the only thing that s new DOW II the June 1985
(IS) transaCOon - the Owon Bay ODC wal that DeW tranlaCUOn that
(16) Mr MacSwam used that was not-
(17) THE COURT Well and the unpllcanon from
(II) Mr Carlson s tcsttmooy that all of Exxon 5 case With regard to
(19) the graphiC elthlblts they presented dldn t take mto account
(20) the remote market nght?
(21) MR STOLL That 5-

(22) THE COURT Isn t thiS exhibit gOlDg to that Issue?
(23) MR STOLL We re talklDg about a different exhibit
(24) now YourHooor I msony but-
(25) THE COURT What?
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(1) MR STOLL We re tallung about a dIfferent exhibit
(2) THE COURT I m taIlung about thiS one
(3) MR STOLL This one nght m front of us?
(") THE COURT Yes
(5) MR STOLL No On thIS one I thmbfthe figures
(6) here are accurate accordmg to - I mean If we had an
(7) opponumty to loole at the 1006 bacIcup for thIs and then have
(8) Mr Carlson explam that I thm1c - I tIunk that may be oleay
(9) I don t Icnow that thiS IS really proper surrebuttal though

(10) because-
(11) THE COURT Docsn t maIce any dIfference If m fact It
(12) was a proposition IS Mr Carlson taIces the stand and you don t
(13) object nght?
(1") MR STOLL That s correct Your Honor
(15) Could I Just have a moment to f"md out If thIs 
(16) THE COURT Sure
(17) MR STOLL IJust saw tIus document for the first
(18) time 15 mIDutes ago
(19) THE COURT I m not faulttng you counsel
(20) (DISCUSSion off record between caunseI)
(21) MR STOLL Could I have a few mIDutes Your Honor?
(22) THE COURT What s the few mIDutes counsel?
(23) MR STOLL I m sorry?
(2") THE COURT What IS a few mIDutes"?
(25) MR STOLL IJust don t Icnow I ve got to go through
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(1) the tax thIDgS to see what the baSIS -
(2) MR OPPENHEIMER It s really It shouldn t talee long
(3) TCA 5 a number a year
(") THE COURT I Icnow It shouldn t talee too long but It
(j) shouldn t have taleen too much tIme the last time I toole a
(6) recess
(7) MR OPPENHEIMER I understand
(8) THE COURT Yes you can have a few mIDutes
(9) THE CLERK Please nse ThIs court stands m

(10) recess
(11) (Recess from 12 58 P m to 1 07 )
(12) THE CLERK Please nse This court now resumes In

(13) session Please be seated
(1") MR OPPENHEIMER Your Honor Mr Stoll has agreed to
(U) stipulate to the authenticity of two documents which we can
(16) read the page numbers ID There aren t that many after the
(17) remaining testimony and that I may call Mr Carlson bacle to
(18) continn that the bottom part of the gX:ph I showed earller-
(19) and I II Just put the bottom part on the Elmo - IS an accurate
(20) depiction of what the public tax records show The trend was
(21) forTCA 67 ID the case of Kenai remote and TCAS In the case
(22) of Kodlale remote Mr Stoll then has some questions for
(23) Mr Carlson on thiS
(2") MR STOLL It s gomg to be limited to that
(25) THE COURT So we can expect about ten more minutes
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(I) nght?
(2) MR OPPENHEIMER MIDe will talee as long as It talees
(3) me to say what I Just said
(") MR STOLL Your Honor as far as thiS IS concerned
(S) we StlU object to these exhIbits bemg - gOIDg IDtO
(6) eVidence I don t Icnow that -
(7) THE COURT I can handle that I don t need to have
(8) the JUry here for that
(9) MR OPPENHEIMER That s correct We can argue that

(10) and-
(11) THE COURT Oleay let s bnng the JUry ID
(12) THE COURT Mr Carlson IS he here?
(13) (Jury ID at 1 10 pm»
(14) THE COURT You can be seated The answer to that
(IS) questIon IS we have about five mInutes more on testimony that
(16) needs to be put IDtO the record and then I m gOIDg to let you
(17) go for the day and I II tell you what U happen next as soon
(18) as I get the testImony ID the record All nght?
(19) Go ahead
(20) CONT D RECROSS REBUTTAL EXAMINATION OF PAT
CARLSON
(21) BY MR OPPENHEIMER
(22) QMr Carlson thanles
(23) Mr Carlson I m ShOWIDg you what by stipulatIon of the
(24) parttes IS Exhibit 16362 which shows the two trend IIDes one
(25) for Kenai remote and one for Ko<haIc remote Based upon your
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(1) reView of the public records underlyIDg Exhibit 16362 does It
(2) accurately reflect the values of - assessed values of In the
(3) case of KenaI remote Tax Code Area 67 ID the caS&oDf Kodlale
(") remote tax code area 5?
(j) A It doesn t show the assessed values It shows the percent
(6) change from 89 to 90 as a total But the graph seems to
(7) adequately depict to some degree that change
(8) QBut It depiCts the percentage change after the spill for
(9) the years shown on the graph?

(10) A I m confused by that questIon I don t Icnow -
(11) Q You ve reViewed the public records underlymg thiS graph
(12) Exhibit 16362?
(13) A Yes I have
(14) Q And docs thiS graph accurately depict the percentage
change
(IS) In the assessed values In the KenaI remote area and Kodlale
(16) remote area defined as - Kenai remote IS Tall: Code Area 67 and
(17) Kodiak remote IS tax code area 5?
(18) A It IS a depiction It s not what I might choose to usc
(19) but-
(20) Q But It IS accurate?
(21) A It seems to be yes
(22) MR OPPENHEIMER No further questions
(23) FURTHER REDIRECT REBUTTAL EXAMINATION OF PAT
CARLSON
(2") BY MR STOLL
(25) Q I Just have a few questions

r I

- ,
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I II give you are
There s one thIng I want to dISCUSS WIth you now and that s

the - that s your request to go out and see the scenes that
were Involved In thiS case That s a frequent request usually
the JUry doesn t ma.l::e It, but the parties do
In thiS case based on the entire record that I have before

me Includmg all- thiS tnal everytlung that s happened at
thiS tnal I ve deCided that a JUry view wouldn t be
appropnate
There are a number of reasons why I ve decided that

Essennally I ve deCided It wouldn t be of substannaI
assistance to you
There are also some fauiy fomudable logasncal problems

I ve ta.l::en mto consideration In determmmg whether or not a
view would take place It would be a two-day prouu I d lIlce
you to understand that And I m really coDvanced that It

wouldn t be of substannaI assIStance to you In the context of
thiS case
So I ve determmed that there won t be a tnp to the Sound

to see these scenes and I want you to understand that that •
my deCISion 1t s not the parnes decISIOn It s mIne and the
law puts that deCISion In my bands I .unply have to determme
whether or not It would be appropnat.e to scud you out to
scenes lIke thts or scenes In any cue ADd 1 vc determIned
that It would not so don t hold It Igatnst any of the parties

-

I

I I

I l
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(I) In the case of Kenai remote by 1990 the assessed values
(2) were still lower than they were In 88?
(J) A That s correct
(4) Q And with respect to Kodiak dunng - shoWIng thiS
(5) Increase was there - was there some nmber land that had not
(6) prevIOusly been assessed?
(7) A Dunng 1989 which would have been my work that produced
(8) the assessed values of 1990 I worked In the remote areas I
(9) did put on the tax roll qUite a substantial sum for ANCSA

(10) nmber lands that had been harvested that were taxable under
(II) the law that had not preVIously been assessed I put on all
(12) the properties In the annexed area that was where we spol::e
(13) about the borough doublIng In sIZe and also as I recall I
(14) did some re-evaluauon on the grazmg leases and also
(15) mcorporated mto thiS would have been the re-evaluauon for
(16) the village of Old Harbor
(17) Q There was about $4 million of umber lands on Afognak:
(18) timber lands had not prevIOusly been assessed?
(19) A Yeah there was somethmg lllce four or five million
(20) Q And there was a reappraisal of Old Harbor?
(21) A Yes
(22) Q And some grazmg leases?
(23) A Correct
(24) Q And then there was a doublmg of the sIZe of Kodiak Borough
(lS) as well?

(I)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(2.5)
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(I) A That s correct Also there was a senes ofdeveloped
(') properties which were taxable under the law that previously had
(3) not been on the role also
(4) Q I m sorry I dldn t hear you
(.5) A There IS a senes of what we - ANCSA properties that were
(6) developed or leased that were subject to laxation that
(7) previously had not been on the roll
(8) Q And do you know whether Nauve-exempt properties m Kenai
(9) those would not be - be Included m the Kenai remote

(10) defimtlon for TCA 67 that wouldn t be m the assessed value?
(II) A That s correct I don tknow you know that speCifically
(12) but generally they follow the same rules that I do
(13) MR STOLL Thanl:: you very much That sail
(14) MR OPPENHEIMER Nofurtherquestlons YourHonor
(1.5) THE COURT You can step down Mr Carlson Again
(16) thanl:: you
(17) (The Witness Stepped Down)
(18) THE COURT Okay I m gOing to let you go In a mlDute
(19) and I want to give you sort of a sl::etch of what happens In the
(20) next three or four days
(21) As I said thiS concludes the eVidence the eVidence an the
(22) case I still have to let a number of exhibits In and mal::e
(23) rulings on some exhibits and I have to deCide a number of
(H) legal questions In the next couple ofdays so that I can
(2.5) determme what the appropnate instructions legal mstructlons

Vol 52-80450
(1) In thiS case because It IS not theudeculOQ.
(2) The other thmg I want to explam to you U -1 ve given
(3) you thiS mstrucuon throughout thu case - dM1 t ducuu thts
(4) case With anyone else tnCludIng your fellow JUrors and don t
(5) form or express any0plDJon on It untL1n s sublllltted to you
(6) for deliberation It. not submured to you forcicbbc:ratIOn
(7) yct we stl11 havc to prepare the II1ItIUaIOI1S. that. a t'auiy
(8) fOrmidable task too and you havc to beartht: final argwnclltS 
(9) of the parties wluch are gOIng to be IUbItuInal In lcngth and

(10) they can be very helpful to you ru explam more In detaJ!
(11) about what - what fmal arguments are aDd what they are not
(12) when you hear thcm on Monday
(13) But thiS case IS not over so It • DOt tlmc for you to be
(14) dlscussmg It With anybody mc1udmg your (ellow JUrors and
(l.l) It S certamly not nme for you to get your mmds let m a
(16) fmal 0plDJon as to any of the usues In thu case So be
(17) diligent about observIng that admoD1uon It s extremcly
(18) Important There s more to come and what s COIl11l1g IS

(19) Importanl
(20) I d also like you to understand one other thmg Of eoufIC
(21) you know because It s been menuoned a number of bmes while
(22) we ve been tryang thiS case that there I anothertnal gOing
(23) on 10 the federal court Now that JUry IS deliberating nght
(24) now and they may very well come to a deculon on the Issues
(2.5) thaI are presented to them betwcen now and Monday You
havc 10
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(I) be really dilIgent about avoldmg media Informanon m these
(2) next few days So avoid the televIsion when the news stones
(3) or anythmg like that that may come from the federal court s
(4) deCISion Stay away from the papcrs If you see a headlme
(S) that arguably leads you mto Information about thIS or any
(6) other - or the federal trial
(7) Now there could be some arncles m the paper about either
(8) one of these tnals It s very Important that you remember not
(9) to read them We allicnow that what you read lD the papcrs IS

(10) not what you should be basmg deCISIOns on lD thiS case and
we
(II) also Icnow because I ve InSttucted you before that the Issues
(12) lD the federal court are different than the Issues lD thiS
(13) case And you re only gomg to be decldmg thiS case based on
(14) the eVidence you ve heard after you ve - after you get all of
(15) the lDsttucnons and the f'mal arguments of the parnes
(16) So I m gomg to let you go now You re not lD session
(17) tomorrow and you re not m session on Fnday I want you to
(18) come mat 9 00 on Monday and you 11 hear the fInal arguments
(19) of the parnes I haven t dISCussed the format of those f'mal
(20) arguments nor the length With the parnes yet but I wLlI tell
(21) you when you come m on Monday what you can expcct how
much-
(22) how long they wLlI probably be and - and then what happcns
(23) next Okay
(24) Now I aslc With some tn:pldanon are there any quesnons?
(2$) All nght I 11 let you go

Vol 52 -8452
(I) JUROR WALLINGFORD When we go lDtO dellberanon how
(2) long a day IS that?
(3) THE COURT That s a full day It s no longer an
(~) 8 30 to I 30 tnal day So you 11- If you go out m the
(~) aflernoon on Monday I w111 preset a time for you 10 be - 10

(6) recess your deliberations and then to come baclc the next day at
(7) 8 30 You 11 dellberale then from on your own schedule
(8) because essentially you re the bosses at that pomt
(9) You 11 deliberate until you come (0 a deCISion so I wLlI

(10) not Iceep you here for 18 hours a day I 11 malce sure you get
(II) to go home at a reasonable hour and always With the
admoDillon
(12) that you nOI diSCUSS the case while you re out of the JUry
(13) room but we 11 sel a reasonable schedule for you bUIll IS a
(14) full day You 11 be dellberaung m the afternoons Oleay
(15) anything else?
(16) Is there somethmg else?
(17) JUROR BENNETT Monday IS a full day?
(18) THE COURT Monday will be a full day Surely Monday
(19) Will be a full day The arguments will talce a substantial
(20) amount of ume
(21) Okay thanlc you very much
(22) (Jury out at 1 20)
("')) THE COURT Counsel one other thlDg The Issue of
(24) the JUry view I gave a shorthand version of the deCISion that
(m I made on that Issue but 1- I do want you 10 know one

Vol 52 -8453
(I) thmg
(2) I read the bnefs lD thiS case I felt that the
(3) plalDtlffs presentation was very good I mean It was
(4) concIse but It btt all the Issues I could th1nlc ofand
(5) franlcly I - all of those reasons are good reasons for me not
(6) to grant a JUry view lD thiS case let alone the substannal
(7) logistical probleDlS
(8) I mean It s the whole aspcct II s all of the plalDtlffs
(9) objections I thought were well taken And It s for the other

(10) reasons that I ve also put on the record that I thmlc the JUry
(II) view IS not appropnate lD thiS case
(12) Okay what remams?
(13) MR OPPENHEIMER Your Honor I d IIlee to move m at
(14) thiS time Defendants 16362 which we had Mr Carlson s
(15) testimony on
(16) (Exhibit DXI6362 offered)
(17) THE COURT Yes admitted
(18) MR STOLL There s no objection
(19) (Exhibit DX16362 received)
(20) MR OPPENHEIMER And I d also !lice (0 move m those
(21) pages of the Shorett report whIch we ve Idennfied They re
(22) currently IdentifIed as Defendants Exhlbll15614 and 16413
(23) those belDg respcctfully Volume One of the real propcrty
damage
(24) eStlmale daled February 20 1993 by Larry K Shorett and
(2$) Volume Two of the same report

Vol 52 8454
(1) (Exhibits 15614 and 16413 offered)
(2) THE COURT Could I see them? I need to read them
(3) MR OPPENHEIMER Yes
(4) THE COURT Okay I ve read them Now what?
(~) MR STOLL Oleay Your Honor 1thmk thaI these few
(6) pages of thiS report - both these reports are very lengthy
(7) ,Here s the - you get some Idea of the sIZe of the reports
(8) What they have done IS they have taken out of conleXI a few
(9) pages of - apparently I haven t loolced at all of them but I

(10) thmlc that they all relate to certam propcrtles and they re
(II) gOlDg 10 argue apparently somethlDg from these pages I
(12) assume or they wouldn I want them m eVidence
(13) 1don I know franlcJy whal all these pages mean I dldn t
(14) quarrel With the fact thaI thiS IS from Mr Shorett s report
(15) but Mr Shorett was dOlDg as I mentioned earlier and we - I
(16) thmk we got some confuSion here about what I was argumg
about
(17) earlier he was dOlDg an appraisal for - ID a class case
(18) This was from the class action case DOIID our case al
(19) all He did nOI do an appralsalm our case This IS an
(20) appraisal done m the class action m federal court mvolvlDg
(21) 1500 parcels of propcrty nOlmcludang the Kodlale Island
(22) Borough parcels
(23) Now the slgmficance of that Your Honor IS - If I can
(24) JUSI draw on thIS board here for just a second
(2$) If you ve got a parcel let s call thIS a KIB parcel here
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(I) Let s Just assume that KIB had one parcel And then you ve got
(2) a senes of comparables out here kept m t1us case there s
(1) 150 of them m the class actIOn appraisal that was done If
(4) you were uymg to use these - some of these same comparables
(5) With respect to thiS piece of property you might make cenam
(6) adjustments to these vanous comparables I mean some might
(7) be Identical to thiS or m the VIew of the appraiser some may
(8) require a cenam kmd of adjustment as It relates to t1us
(9) parcel some may have a different kmd of adjustment

(10) If you ve got other parcels out here which I m just for
(11) the sake ofargument gomg to call these the class parcels
(12) there were 1500 of them you mIght make different adjustments
(13) With respect to these - m other words t1us IS a relanve
(14) matter It s - the adjustments are made relative to the
(15) pamcular piece of property that s bewg appraIsed It s not
(16) a-II s not an adjustment m the - you know It s not an
(17) abstract adjustment that can only be made m - or m-
(18) WIthout relationshIp to a pamcular parcel That s what the
(19) whole Idea of the adjustment IS because you re uymg to make
(20) these SImIlar to them
(21) So there s a substantial chance - agam I don t know what
(22) thiS - these documents exactly mean I mean I 11 agree that
(23) they came from Mr Shorett s repon m the class case that s
(24) all I ve agreed to but I don t know what you can poSSibly draw
(25) from that because he makes an adjustment on one parcel and

(1)

(2)

(1)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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and mcluded the comparables that Mr Carlson tesnfied to
today and Ills take on them was the same u our appralSCr s
take on them and we want to be able to make that pomt
ThIs IS a party statement that goes our way and before

today Mr Carlson never treated these comparables dlfferently
either
TIlE COURT Thanks
MR PETUMENOS Judge I have some mteresl m t1us

because of the way It s bemg used ca.se-wlde The Issue of
party statements favormg another side from a report has been
raIsed only about SIX or eIght n.mcs now We had 11 WIth
Dr Mundy s report we had II WIth Dr - Mr Dorchester s
report and we talked about puttIng m secnon three remember
from the Mundy report m order to make It - make It m
context
I thmk the consIstent rulmg throughout the case has been

11 s been m the record you re allowed to argue It but you re
not puttmg parts of the reports mto the JUry There s not
one part of a report of an appratser s report that I know of at
thIS pomt that s gomg mto the JUry room
MR OPPENHEIMER There - the data sheets for a

number of the reports are gomg m pllll we have two artICles
MR PETUMENOS The IWIlIIW)' reports have SOIlC m but

If you rccalI we had the - I th.mk the record wtll rell~t
that the Court saul Thts should awde bow you haDdle requew

I :
~I

j - I
,

I

I I
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(I) doesn I make an adjustment on another parcel because he IS 
(2) he IS valumg these 1500 parcels and he s not - he s not d010g
(3) the KIB parcels He speCIfically wasn tdolOg those
(4) So 11 s ImpOSSible - I don t know what the relevance IS I
(S) don t know how thIS goes to surrebuttal I don t know the
(6) context of thIS I just th10k It s - It S- It S not proper
(7) surrebuttal and I don t thmk It s relevant and I thmk It s
(8) confusmg It s gomg to add tremendous confuSIOn 10 the jUry
(9) and I thmk It s - well I thmlc It s obJectlonablc

(10) TIlE COURT I hear you
(II) MR OPPENHEIMER Your Honor even If all of thIS were
(12) correct the fact tS that we have a statement from Mr Shorett
(13) 10 those pages thaI he s taken a look at the same comparables
(14) thaI Mr Carlson looked at and he valued It dIfferently He
(15) valued them the way our appraiser does and he s theIr
appraIser
(16) and under the rules - which! thmk the rule s clearly
(17) applicable here but If there s any quesllon I m gOing to
(18) defer to my panner who knows that rule hke the back of hiS
(19) hand where I don 1-
(20) MR DIAMOND Or the back ofsomethmg else
(21) MR OPPENHEIMER Or the back of somethmg else
(22) BUI to the exlenl that Mr Stoll wants under 106 to pu_t
(23) somethmg m from the repon that s fine but 11 s vcry
(24) slralghtforward
(25) Mr Shorett went out looked at - looked at companlbles

Vol 52-8"58
(I) 10 admit reports m the future
(2) We were talkmg about the mtervlews that were daDe WIth
(3) the federal government and the market aIHUt wu the ISsue I
(4) want 10 put the whole Chapter Three m
(5) I had a SImIlar page thaI was an adDllSSlon thaI favored my
(6) case m the Dorchesler repon and I haven I pursued 11 because
(7) I - rather hke Mr Dwnood says he !Jateos and I m nymg to
(I) hSlen and I thInk whal I heard wu the pages from the repon
(9) are DOt to become real eVIdence lOto the JUry -

(10) TIlE COURT Yes tithey re otherwIse m the record
(II) MR PETUMENOS And I don I understand why thiS ISn I
(12) I guess
(13) MR STOLL Your HODor-
(14) TIlE COURT Because nobody a testified aboullt
(1$) RIghI?
(16) MR OPPENHEIMER I m sorry Your HODOr?
(17) TIlE COURT Because nobody s tesufied (0 put It In

(18) the record nght?
(19) MR OPPENHEIMER Your Honor It can go m because
(20) It san authenllc stalement
(21) TIlE COURT No no that s nOI whal I said You can
(22) review the record and sec If I m nght about thIS but when I
(23) refused to put pans of the reports In generally II s because
(24) the WIIDess lestlfied 10 the substance of the repon and the
(25) eVidence IS In the record

I I
I I
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(1) MR OPPENHEIMER That s euctly of course the
(2) dlstIncnon yes
(3) MR STOLL Your Honor I tlunk Mr Petumenos
(4) objection IS well taken but that s not the baSIS of my 
(~) TIlE COURT I hear you
(6) MR STOLL I mean everythmg IS relanve here and
(7) If they wanted to cross -
(8) TIlE COURT Most admlsslo~ are relanve counsel
(9) Isn t that the nature of them?

(10) MR STOLL No thiS IS not an admission though Your
(II) Honor
(12) TIlE COURT It s an admissIOn of a party opponent
(13) Isn tit?
(14) MR STOLL No Idon tbeheveltls Your Honor
(1$) Because here s the thmg IfMr Shorett had done an appraisal
(16) of the KIB parcel-
(17) TIlE COURT Walt a minute What was Mr Shorett what
(18) was hiS job?
(19) MR STOLL When he did thiS repon here? HIS Job was
(20) to appraise certain parcels m the class not including Kodiak
(21) Island Borough He was not - t1us - thiS statement was not
(22) made as a - as an expen for Ko<hak Island Borough It s not
(23) even an admiSSion of the Kodiak Island Borough appraiser
(24) It s made as a statement of hlDl- If It San admiSSion
~) It was an admiSSion of the appralSCr for the class not

Vol 52 8460
(I) including Kodiak Island Borough When he made thiS

stalement
(2) he was nOI acting as the appraiser for KodIak Island Borough
(3) TIlE COURT So what you re saymg IS he may have been
(4) your agent for some purposes but when he made these

stalements
(~) he dldn t make them dunng the eXistence of the relauonshlp
(6) With you IS that It?
(7) MR STOLL I m not saYing that either Your Honor
(8) Excuse me bUI what I am saymg IS thaI at the - at the Ume
(9) thaI he made the - when he made thiS statement and the

(10) purpose of makmg thiS stalement of the - of the - these
(II) data sheets that are m here IS thaI he made these statements
(12) as the appraiser for the class not as the appraiser for Kodiak
(13) Island Borough
(14) Now If he had gone out and done an appraisal appraisal of
(I~) Kodiak Island Borough properues and had said that there are
(16) certam properties - other propernes a~d they re worth you
(17) know SID 000 and nOlSl5 000 then they may have something
to
(18) talk about But that s not - that- I don t even think m
(19) that case they have something for another reason but that IS

(20) not what he did here
(21) He made an appraisal of the class - class property not
(22) mcludmg the Kodiak Island Borough property Now that 5 one
r3) problem With thiS these documents The second - the
(H) second - the second problem 15 - 15 that the - the - the
~) adjustments that arc made arc m the context of a particular
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(I) property that s bemg evaluated You cannot say that the
(2) adjustments would be the same for parcel A as they would be

for
(3) parcel B It does not follow It IS all a relanve matter
(4) And so If we re gomg to get mto - If they re gOing to be
(5) able to put Into eVidence thiS document then I should be able
(6) to call a wlmess - Mr Shorett apparently - and have him
(7) tesnfy that when he was domg thiS he was making hiS
(8) adjustments In the context of - of what I ve wntten on thiS
(9) board as class 1500 because the adjustments are m

(10) relanonshlp to those parcels not m relanon to the KIB
(II) parcels
(12) So you have to take the - you have to take these
(13) comparable! you cannot Simply say An adjustment IS an
(14) adjustment for all purposes It IS an adjustment In

(15) relationship to a pamcularparcel whether It s thiS parcel
(16) orthls parcel or some other parcel You have to take that
(17) adjustment In relatIOnship to that panlcular parcel
(18) TIlE COURT I understand
(19) MR STOLL It s completely out of context
(20) TIlE COURT Well let s Just make sure that we re 
(21) we all understand what the problem IS all nght?
(22) Are you saymg that thiS IS a representanve admiSSIOn?
(23) MR OPPENHEIMER Yes sir
(24) THE COURT The same as With the tape of the
~) sClenUsts on the Kodiak beach?

Vol 52 8462
(I) MR OPPENHEIMER Yes
(2) TIlE COURT So It has to meet the tenns of Rule 801 In

(3) order to quahfy nght?
(4) MR OPPENHEIMER Yes sir
(5) TIlE COURT Oleay So let s get through the first one
(6) Mr Stoll
(7) MR STOLL Fmc
(8) THE COURT We re tallclng about 80I(d)(1)(D) nght?
(9) This IS a s$lllement of - of your agent Isn tit?

(10) MR STOLL He was not our agent at the nme that
(II) THE COURT Answer my question
(12) This IS a statement of your agent Isn t It? I 11 get to
(13) that
(14) MR STOLL He was subsequently yes sir
(I~) THE COURT So he IS your agent Docs It concern a
(16) matter wlthm the scope of hiS agency?
(17) MR STOLL I m sorry?
(18) THE COURT Docs It concern a matter wlthm the scope
(19) of hiS agency?
(20) MR STOLL No
(21) THE COURT Why?
(22) MR STOLL Because hiS agency was not to do an
(23) appraisal of the class cases the class propenles HIS agency
(H) was-
(~) THE COURT Whal s hiS agency With you?
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(I) MR STOLL That s what I m talkmg about HIs agency
(2) with us was to do a damage analysIs of the KIB parcels It was
(3) not to do an appraisal of the class the class parcels
(~) THE COURT Well I thmk: - I thm.k: thiS does concern
(~) a matter within the scope 0 f hiS agency Now -
(6) MR STOLL Can I be -
(7) THE COURT Now the next one the next phrase that
(8) we re concerned with IS made dUring the eXIStence of the
(9) relationship That s your objection Isn tit? ThJs statement

(10) was not made dUring the eXistence of the relationshIp?
(ll) MR STOLL That s true Your Honor except that I
(12) want to be clear With the Court I thmk: It was made at a time
(13) that he was retamed I mean he was - the month that he made
(I~) that report he was actually under contract separately to KIB
(I~) THE COURT Okay
(16) MR STOLL I just wanted to make -
(17) THE COURT So when he made the statements he was
(18) workIng for you nght
(19) MR STOLL He was workmg for us but not- he was
(20) not - when he made the statement he was not maklDg the
(21) statement wlthm the scope of hiS agency
(22) THE COURT Okay
(23) MR STOLL That s the pomtl m trylDg to make
(H) MR OPPENHEIMER Your Honor Idon t-
(13) THE COURT No no the rule IS concernmg a matter
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Vol S2 - 846S
determmed whether or not these parcels would be InCluded m

appraisal
Based upon these mspectlons and a review of Mr Carlson s

appratsal I believe that It reason to assume that the same
methodology can be used for esnmaong damages to borough
property as IS used m my appmsal of February 20 which IS

the appmsaJ portion wluch we ve put m
It IS - hiS testImOny m !u.s case ultimately reduces to
the fact that tlus methodology IS applicable to Mr Carlson s
THE COURT Counsel you ve already won that one

Thank you certamly bolsters your record
MR OPPENHEIMER Good
THE COURT But these are admasslble
Now the question IS what do I do With them What do I

do because I ve adlIlltted them?
MR OPPENHEIMER I don t thmk: you need to do

anythmg but adaut It

THE COURT Oucc I do that Mr Stoll gets to make an
application nght?
MR OPPENHEIMER He may I would susp«t Your

Honor he has an advantage w1uch aceual.ly we dldn t have WIth
the Katz.lce tape I suppose w1uch u that If there a
legItimate 106 materW from the document - wluclJ prelUJDllbly
sets forth Its methodology - I would thm.k: that we would have
to address that and that would be the appropnate way to deal
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Vol S2 8464
(I) Within the scope of hiS agency or employment
(2) MR STOLL That s nght
(3) THE COURT That s what the rule IS He quahfies
(~) thiS qualifies It s a representative adlIllSSlon
(~) So now what do we do With Mr Stoll s second Item which
(6) IS Yeah But I ve gOI to call somebody to explain thiS?
(7) MR OPPENHEIMER That s - I mean we re In the same
(8) pOSItion With respect to the Katzke tape I mean that s
(9) true - as Your Honor said earlier that could be true of any

(10) admiSSion
(Il) This IS very straightforward This IS a statement of a
(12) comp value It IS made at the same time our reports were
(13) Issued All these reports thiS case that case all came out
(I~) the same - wlthm the same penod of time and I would draw
(1$) Your Honor s attention to the fact that In our case the-
(16) the opullon of Mr Shorett which IS the two pages he appends
(17) to Mr Carlson s appraisal the February 22 1993 document
(18) II s - I thmk: It s part of EXhibit 906 and If I could
(19) just - just read to Your Honor he says I ve not prepared an
(20) appraisal report on thc borough property and am therefore
(2l) unable to prOVide you With an opmlon of Its value However
(22) dunng the summer of 1992 dunng the course of petformmg
(23) aenal property mspecuons In the Kodiak Region I did Inspect
(H) and vldeotapc all of thc parccls that are the subJcct of
(13) Mr Carlson s appraisal as at that time It had not been

Vol S2-8466
(I) With It

(J) THE COURT So tlus IS DXI6413 aDd DXU61<4 They arc
(3) adlIlltted counsel
(~) (ExhIbits DSI6413 and DXIS614 receIved)
(~) THE COURT Now It a up to you to fJBW'C out what to
(6) do now I 11 hear any applu:atlon you have - DOt DOW because
(7) I don t thmk: you ve thought thas problem out aDd I don t want
(I) you wmgmg It here
(9) Is there anytlung else?

(10) MR OPPENHEIMER No YourHoDOr
(II) THE COURT We need to talk about the anauuctIOD.I

(12) nght
(13) MR PETUMENOS Could we puah the time bad:juata
(I.) bit?
(Jj) THE COURT How about 3 OO?
(16) MR PETUMENOS That would be fIne
(17) MR DIAMOND We have exh1bcu to clean up You
(18) wanted to meet mformally off the record WIth JUry
(19) instruCtions Do you want to do It m any particular order
(20) MR PETUMENOS I would prefer If I have to be back
(21) here at threc to talk about InstruCtiOns we work on the
(J2) exhibits sometime dunng the day tomorrow
(23) THE COURT Is that acceptable?
(H) MR CLOUGH I think you get a cleaner record from
(25) everybody on that

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 8463 to Page 8466



BSA SfATE TRIAL TRANSCRIPT
Vol 52 - 8467

(1) THE COURT Yeah I do too so the exhibits we defer
(2) unttl tomorrow Let s set a nme for tomorrow 9 00
(3) MR PETUMENOS That would be fmc Judge
(4) THE COURT That w111 be to diSCUSS the exhibits and
(5) motions nght?
(6) MR DIAMOND Yes we also have to talle about motions
(7) THE COURT We deflIUtely have to talle about motions
(8) MR PETUMENOS I Ieeep remmdmg you of that Judge
(9) MR STOLL Your Honor can we talee up our

(10) application then WIth respect to the exhtblts at that time?
(II) THE COURT Tomorrow?
(12) MR STOLL Yes
(13) THE COURT Yes that s a good Idea
(14) MR STOLL Could I get a copy - I never got a copy
(15) of the exhibits
(16) THE COURT Absolutely forth with counsel you can
(17) get a copy as soon as we recess Anythmg else?
(18) MR OPPENHEIMER That s It
(19) MR STOLL We II file somethmg on thiS
(20) TIlE COURT I Icnow you wl1l
(21) MR FORTIER Judge I was gomg to hand you a set of
(22) the plamoffs proposed JUry mstrucoons
(23) THE COURT Oh great thanlcs I II see you at 3 00
(24) TIlE CLERK Please nse thiS court stands In recess
(25) (Recess at 1 42 pm)

9-m-97 VOLUME 52 XMAX("-')

Vol 52 8469
(I) CONT D RECROSS REBUTTAL EXAMINATION OF PAT

CARLSON 8445
(2) BY MR OPPENHEIMER 8445
(4) FURTHER REDIRECT REBUTTAL EXAMINATION OF PAT

CARLSON 8446
(5) BY MR STOLL 8446

Vol 52 - 8468 Vol 52 8470
(I) INDEX (I) EXHIBITS
(2) VOIR DIRE EXAMINATION OF PAT NORMAN (2) DX2179 and DX2181 offered 8308

8298 (3) 14792 offered -i337
(3) BY MR FORTIER 8298 (4) PX8605 offered 8351
(~) DIRECT REBUTTAL EXAMINATION OF PAT (5) 8605 8604 8602A 8603A and 9011 offered 8375

NORMAN 8318 (6) 8605 offered 8413
(6) BY MR FORTIER 8318 (7) 8605A offered 8414
(8) CROSS REBUTTAL EXAMINATION OF PAT (8) 8602A offered 8416

NORMAN 8323 (9) 8603A and 8441 offered 8416
(9) BY MR CLOUGH 8323 (10) DXI6376 offered 8417

(II) REDIRECT REBUTTAL EXAMINATION OF PAT (II) DX16364 offered 8417
NORMAN 8334 (12) DX16371 offered 8418
(12) BY MR FORTIER 8334 (13) DX16362 offered 8453
(14) DIRECT REBUTTAL EXAMINATION OF PAT (14) 15614 and 16413 offered 8454
CARLSON 8339 (16) DX2179 and DX2181 receIVed 8309
(I~) BY MR STOLL 8339 (\7) 8605 and 8605A received 8415
(17) CROSS REBUTTAL EXAMINATI0t/ OF PAT (18) 8602A 8603A and 8441 receIved 8416
CARLSON 8376 (19) DXI6376 receIVed 8417
(18) BY MR OPPENHEIMER 8376 (20) DX 16364 received 8417
(20) REDIRECT REBUTTAL EXAMINATION OF PAT (21) DX16371 received 8418
CARLSON 8404 (22) DXI6362 received 8453
(21) BY MR STOLL 8404 (23) DSI6413 and DXlS614 received 8466
(23) RECROSS REBUTTAL EXAMINATION OF PAT (23) 8518 and 8519 Withdrawn 8308
CARLSON 8409
(2~) BY MR OPPENHEIMER 8409
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Vol 52 -8471
(I) STATE OF ALASKA)
(2) Reporter s Ceroficate
0) DISTRICT OF ALASKA )
(6) I Joy S Brauer RPR a Registered ProfessIOnal
(i) Reponer and Notary Pubhc
(8) DO HERBY CERTIFY
(9) That the foregomg transcnpt contams a true and

(10) accurate traDscnpuon of my shorthand notes ofall requested
(II) matters held m the foregomg capuoned case
(12) Further that the transenpt was prepared by me
(lJ) or under my duccuon
(I') DATED thiS day
(13) of 1994
(21) JOY S BRAUER RPR

Notary Pubhc for Alaska
(22) My COlllllllSSion Expires 5-10-97
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A1atak [5) 8351 8 8385 10
8399 16 8400 23 840521
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8426 11 8452 20
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838719
Barco [1] 8388 11
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84653
based [15] 8301-6 8311 25
834025 836114 8366-6
8379 11 8398 13 14 24,
8401 12 8412 7, 8430 2
84374 8449-6 8451 13
basic [1] 843413
Basically [1] 8311. 9
basically [16] 8342 17
8346 24 835112 18
835322 835612 83594
8361 6 9 8367 13 8372 5
18 837812 83882 8394 7
8399 3
Basin [2J 8352-9 13
basing [1] 845110
basIS [16] 8310 12 834523
8346 14 8350 7 8351 3
838824 8390 7 9 840719,
84158 9 8433 19 84342
8440 13 8444 1 8459 4
Bauer [5] 8326 22 83275
8328 22 8329 11 8330 11
Bay [65] 829816,20 8299 5
6 15 16 8300-9 18 19
830111 831916 83203 5
15 16 17 24 83214 16 23
24 832215 832319 83289
14 8330 4 8334 22 8335 3
834214 83452 8348 7 25
8349 7 11 8350 13 24 25
83518
10 13 14 8352 7 8353 13
8372 7 8397 13 17 8398 5
15 8399 16 8400 4 8 16 23
8407 20 8409 12 8442 11
13 15
bay [5J 83204 8351 14
8405 15 17 84073
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beach [30] 8300 10 83011
23 8304 5 10 831214 15
16 83213 4 8323 4 83245
15 83263,9 11,25 83271
13 23 83334 5,10 18
8334 10 8353 4 10 8405 14
8426 22 8461 25
beaches [11] 8300 20
830318 8309 21 83107,
8311 11 16, 23, 8312 4
8323 19 8426 21 842724
becomes [1] 83474
before-aod-after (2] 8384 13
84053
beggmg [1] 841610
behalf [3] 8301 17 8308-6
832911
behmd [2] 8438 11 12
belJeve (27] 8303 19
8344 11 8354 12 83562
8360 13 8364 15 836810
837618 837818 838117
8384 22 8394 22, 8403 23
840717 84155 8417 I,
84188 842123 842219
8425 6 8429 7 8438 12
8440 15, 16 17 845914
84654
Bench [2] 8392 15 8393-6
bench [2] 8311 8 16
benerrt [3] 8301 10, 8322 7
838710
BENNETI' [1] 845217
bet [1] 843725
bid [1] 8350 15
btggest [1] 8353 20
Bill (2)8318 4 833617
billion (2] 8361 12 8364 11
blologK:a1 [1] 842624
bit [9] 832619 83491 2
835025 835616 8384 4
8400 24 8411 17 8466 14
blank [1] 8312 22
block [1] 8423 6
blockmg [1] 8388 14
blow [3] 8326 19 83275
834514
blOWIng [1] 8384 9
blowup [1] 833915
blue [10] 8331 6 8351 19 20
21 8362 10 8363 13
8398 22 8399 5 13
board [3] 8392 12 8454 24
84619
bolster [1] 8315 10
bolsters [1] 8465 11
Boone [1] 8394 7
boot [1] 8311 12
Borough (28]833910
8342-9 835722 835811 12
8360 23 8364 10 8366 10
836924 83718 13 8372 2
12 840815 23 24 8409 8
844724 8454 22 8459 21
22 23 8460 1 2 13 15 22
borough [6] 8354 16
8408 17 8409 3 8447 13
8464 20 8465 5
borrow [I] 8376 3
bosses [1]8452 8
bought [S] 834919, 835325

8354 1 3 8401 9 case [85] 8303 2 8309 20,
boulders (2] 8301 1 8321 3 8311-6 21 24 8315 12 15
boundaries [3] 836915 833410 833912 834221
8408 16 23 83473 8348 14 8349 5
box [1] 83273 835023 8351 17 83784
brand [1] 8354 7 8384 21 838622 24 8388 8
BRAUER [1] 8471 21 8391 1 8395 6 11 8396 1
break [3] 833712 83759 12 18 840222 840313, 8404 8
bradge [3] 83542 7,10 8408 1 8411 20
Brldgen [1] 8308 16 8413 10 8415 18 841923
brief [4] 8312 10 833711 8426 14 15 84297 12 15
83759 84346 84301 6 8 9 8431 11
braefed [2] 8426 3 13 8432 15 8433 25 8434 24
braefs (2] 8429 7 84532 8437 18 8442 18 8444 21
broke [1] 8438 23 8446 3 8447 1 8448 22
broken [1] 834724 8449 4 6 18,24 8450 1 3 4
bucked [1] 8333 17 13 16 22 8451 10 13,
buffer [1] 8405 16 8452 12 8453 2 6 11,
buddmg [3] 8354-6 840514 8454 17 18
84278 19 84552 23 8457 16
buddmgs [1] 8346 6 84586 8460 19 8464 13 15
bullet [1] 8373 8 8465 8 8471 11
bulletIns [1] 8308 12 case-WIde [1] 84579
bumped [1] 832918 cases [2] 839413 846223
bunch [1] 8323 15 cash [5] 8374 7 8 8401 14
Bush [3] 8303 1,8426-6 9 16 21
bush [1] 8332 1 categories [3] 8364 4
buyer [1] 835117 836615 837613
buyers [5] 840611 12 14 category [1] 8403 12
16 840722 census [1] 8369 20

center [1] 8348 7
cents [1] 8343 15
CERTIFY [1] 8471 8

C-l [4] 8393 10 8394 4, 6 10 cetera (2] 8310 14 8348 13
cabm (2] 83461 8354-6 cham [1] 8333 17
calendar [1] 8432 14 chambers [1] 8435 16
Call [2] 82974 12
can [13] 8317 24 8318 8 chance [3] 8324 20 8396 2

845521
835212 8361 25, 83629 change [33] 8322 16
838522 8400 12 14 8341 17 8363 16 8364 2 9
844417 845425 845511 24 83652 8366 7 12 15 16
84616 8464 6
caUmg [1] 8362 14 18 25 8377 1 13 8378 2 24
calls (2] 835623 836619 25 8379 9 8380 25 8381-9
candid [1] 843315 14 83828 11 840713 14
candidly [1] 8415 15 8410 11 841924 8421 3

8446-6, 7 8 14
capacrty {4] 8299 5 83153, ..hanned (2] 8379 11 8439 11
833616 8425 3 ---
Cape [1] 840910 changes [7] 8342 4 837421,
captioned (1] 847111 83781,17, 8379 20 838017,

841610
card [1] 8346 18 Chapter (1] 8458 4
careful [1] 83934 charactenzatlon [1] 8383 20
CARLSON [12] 8339 7, chart [42] 834721 8348 2 5
83765 840412 8409 20 25 83492 17 835019
844520 8446 23,846814 83611,83638 15,21,24
17 20 23 84691 4
Carlson [SI] 833623 837015 8376-9 10 11
833720 25 83384 8 24-;' 8377 11 837819 21 8380 7
83392 6 9 8344 25 8382-6 8384 9 13 8385 15
8348 24 8352-6 835717 83897,17 8390 20 83913
8360 4 18 836324 837318 839717 839912 8400 23

840325 8414 24
837419 837521 8411 13 84154 8 84375 8438 12
843719 843811 18 20 13, 18 8440 5 7 19
843910 13 8440 4 16
844113 14 23 24 844213 charts (4] 8366 14 83761
18 8383 18 841619
8443 8 12 8444 17 23 check [8] 8306 25 8321 24
8445 12 22 23 8448 15 83371 8390 3 839210

83982 8400-6 8423 8
8453 14 8456 14, 8457 1 5 checkbook (2] 8312 2 22
8464 17 25,84653 9 checked [3] 8320 16
carry (2] 8332 5 8 8368 25 8424 3

checkmg (1] 8411 25
cheDllCllh [1] 8373-9
Chenega [4] 8303 22
8304 21 23 8305 2
CJucago [3] 8355 18
843724 8438 8
cluef [1] 8342 21
Cbawak [1] 8342 14
Chlrikof [3] 8409 4, 9 12
chOICe (2] 8419 13 84388
choose (2] 8383 17 844618
chose [1] 8419-6
Chugach [9] 8298 16 20
8299 5 15 8319 16 83205
16 17
Clancaglm1 [17] 8300 15
8301 3 7 24 8302 13 14 24
830323 83041,830519,
8321 17 20 8322 4 8323 7
833317 833416 8335-6
circumstances [1] 8303 11
crtaes (2] 8358 10 8359 5
City [3] 8342-6 836913 14
City {4] 8312 25 8342 21
8372 7, 8388 22
claun [1] 8311 23
claniM:atloo.s [1] 8418 10
Cianou [1] 8355 18
class [18] 843716 8441-6
8454 17 18 20 8455 3 11
23,845920 25 8460 12 21,
8461-9, 8462 23 8463 3
clean (4] 8303 17 8304 24
8312 17, 8466 17
cleaned (2] 831214 841312
cleaner [1] 8466 24
cleanup [30] 829815 17,
8299 23 83014 10 13
8304 25 830911,22 83104
19 831r20, 8312 14 17 25
83144 17 19 83151
831915 8321 5 83223 8
8324 8 8325 13 8329 8
8336-6 8 14
Clear [1] 8418 11
clear [5] 8311 10, 8398 10
8432 14 8433 23 8463 12
CLERK (24] 82973, 5 15 20
23, 25, 8298 2 830720
831811 15,18 20 22
833817 21, 837513 18
84175 24,843620 24
8444-9 12 846724
chent [1] 8424 3
chff (4] 8346 5 83472, 3, 7
clip [1] 83394
closmg [1] 8307 25
closure (1] 83171
CLOUGH [24] 8302 4 8
8304 19 83051 8313 16 22
83142 83155 19 8317 14
18 832220 8323 14 8330-6
833313 833419 8335 10
12, 833625 8337-9 8419 6
84243 8466 24 8468-9
Clough [5] 8307-9, 8311-9
14 833425
club [1] 8372 14
co-counsel [1] 8316 16
Coast [32] 8298 18 24
8299 10 23 8300 7 12 14

From beach to Coast
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15 17 8304-9 12 8314 23
832014 18 83215 15,17
19 83242 10 24 8325 14
83261 83278 12 832825
8329 12 8330 18 23
8336 11 8369 18 8372 8
cobble [2] 8301 1 8321 3
Code [4] 84395 8446 3 16
code [3] 8360 5 8446 4 17
coffee [2] 8323 15 8368 11
colder [3] 8389 13 8390 21
22
collectIvely [1] 8425 12
color [1] 834513
colors [1]8364 18
column [6] 8377 7 8378 2 3
16 22 838014
columns [2] 8377 4 8378 1
commg [:5] 830720 831723,
8354 10, 8359 23 8450 18
command [1] 8333 17
comment [4]830914 15,
8328883351
C0DllDlS510n [1] 8471 22
commitments [1] 842610
communications [1]835415
community [I] 8343 13
comp [9] 8368 24 8389 11
83973 20 22 8398-6,9,
843816 8464 12
company [1] 8339 19
comparable [16] 8349 6
8353 7 8371 7 8 12 8372 1
8385 24 8387 2 8394 14
8404 25 8405-6 10 18 22
25 B406 8
comparables [13] 83855
8396 24 8401-6 8404 17
84418 84552 4 6 845613
25 8457 1 5 8461 13
compare [4]835614
835817 8389 12 19
compared [:5] 8349 10
835522 838210 8410 14
842823
compared-palI'ed [1] 8385 22
comparing [4] 8386 17
8398 14 8441 18
comparison [9J 8345 3 23
834614 834717 18
8355 20 8356 22 8360 4 18
compelled [1]8306 25
compelhng [1] 8432 2
compiled [2]8344 3 10
complammg [1]8335 5
complete [2] 83273 8429 11
completed [4] 8327 6
8328 23 8329 1 3
completely [:5] 8366 16
84148 842825 843313
846119
completion [2]8314 19
83368
compUcated [1] 8427 8
component [1]8390 9
compound [9] 83573 7 10
12 13 24 835820 83625
837021
comps [3] 8389 16 843719
843818
concept [2] 835721 838824

cobble to Court

concern [7] 832715 25, 8372 21
833325 833416 846215 contammatlon [2] 8301 17
18 84634 832219
concerned [:5] 8356 21 contemplation [1] 8354 12
835719 8432 7 84454 contend [1] 8312 13
8463 8 content [1] 842725
concernmg [2] 8430 4 contest [2] 8421-6 9
846325 context [1:5] 835324 8381 1
concerns [2] 8312 5 8334-6 83925 84288 24 842918
concase [1] 8453 4 8441 11 8449 17 8454 8
concluded [:5] 8333 12 8456-6 845715 8460 25
833620 83882 83921, 84618 19 -
8393-6 ContInue [1] 8332 7
concludes [1] 844821 contInued [1]8371 20
conclUSion [6] 830413 contInues [1]838719
8314 17 25 83365, 14 contInumg [2] 8301 17
8390 16 832219
conclusions [6] 8371 15 contract [1] 8463 14
839418 83977 8 8415-9 10 contrary [1]842617
concur [1] 842122 contrast [1] 8360 13
concurrence [1] 8423 6 control [3] 8310-9, 84125
condItIons [6] 8403 16 8413 24
8409 25 84103 9 842219 controversy [2]8421 17
8433 24 8434 14
conducted [2]8392-6 8423 5 conversation [4]83685
conductIng [1] 8405 3 83925, 839917 8412 17
confer [1] 8418 12 conversations [1] 84384
Conference [2] 8392 15 convey [:5] 8428 14 15 17
83936 20
conference [2] 8311 9 16 conveyance [1] 8341 5
confirm [3] 8417 21 8439 7 convmced [3] 8393 12
844418 842910 844916
conftrmed [2]840323 cooperatIve [1]830320
8424 4 coordinator [10]829918 19
confused [:5] 841212 16 18 831415 24 8321 10 21
8414 8 8446 10 83364 12 15
contuses [1] 8353 21 copy [6] 831024 833915
confusing [1] 8456 8 834612 846714 17
confusion [:5]836912 Cordova [2]8358 10 837616
8412 17, 841610 845416 corporate [3] 8312 25
8456 8 8341 17 8342 3
Congratulations [I] 8306 1 Corporataon [12] 8298 1 6
connection [3] 83574 8303 22, 8304 2 8305 2
844115 20 831821 83193,5 20
consequence [1] 8311 4 83207 837313 837412
consequences [1]842810 corporation [3]8304 24,25
Conservation [4] 8325 22 8372 15
832623 832912 837410 Corrections [1]841810
conservative [1]834918 correspond [3]8380 16
consider [:5] 8313-9 834212 84143 8440 7
838519 24 8411 16 corresponds [2] 8363 13,
consideration [2]8341 18 8401 21
844914 cost [1]8309 25
col"'sidered [2] 8361 20 Counsel [16] 82976
83738 830313 83088 832221
consIStent [1] 845716 83376 835512 836317
constraints [1]8422 10 837023 8391 7 839522
construction [IJ 8354 8 8400 7 841210 841611
consult [1] 8426 5 84203 8452 23 8465 10
CONT'D [2] 8445 20 8469 1 counsel [44] 8309 14
contact [1] 8311 6 8314 11 8317 4 10 21
contacted [2] 8300 7 8328 18 8340 4 8344 20
8321 15 8357 12 83585 8362 17
contacts [1]84276 836415 8371 18 838018
contain [1] 8358 9 8392 6 8411 22 8412 16 17
contained [6]833925 8413 5 24 8414 8 8415 18
8341 7 834322 8344 18 841812 16 842017 84246
8365 5 8405 22 8425 22 8427 11 13 8429 6
contains [3]8341 7 835810 8430 13 24 8431 5 25
8471 9 8433 12 23 84406 8441 3
contaminated [2] 8304 11 8443 19 20 22 8459 8

8466 3 8467 16
counselor [1] 8389 1
counter-filmg [1] 843424
Couple [1] 8409 18
couple [9] 8298 24 8309 17
8335 14 8337 14 8351-9
8377 4 8387 22 841315
844824
coupled [1] 8422 18
course [11] 830725 830816
8315-9 8320 1 8342 14
8343 11 8372 12 8430 18
8450 20 8459 1 8464 22
COURT [281] 8297-6 11 13
83027 830313 23 830417
23 830513 8306 1 4 10 14
16 18 20,22 83075 13 16
19 8308 3 8309 2 5, 14
8313 3 5 15 20 83141 4
10 13 83158 21, 83163 8
19 8317 4 8 17,20 83181
5 7 10 8322 21 8323 1
8335 11 15 18 83362
83376 10 13 17,22,83382
6 8 11 14, 8339 1 2 8340 4
14 8341 14,83523,8354 20
83575,12,15 8358.2 5 23
83627, 16 836322 8364 14
8365 9, 11 8366 20 8367 7
83705 22 8371 18
21 8373 3 8374 15 23
8375 7 10 12 8383 21 23
8392 25 8393 4 8396 11
8408 21 8409 17 8411 13
22 8412 6 10, 13 16 23
8413 1 8 13, 17 24 8414 8
17 21 8415 1 17,20 22
84165 11 14 16 19,24
84173 6 12 19 23 25
84186
9 11 15 84192 8 11 17
84203 6 12 15 25 8421 6
12 19 8422 1 6 14 21 25
84233 11 13 17 19 22
8424 2 5 10 14 20 24
8425 2 5 8 19 22 8426 3
8427 11 15 84285 17 20
8429 6 8430 13 20 22 24
84315 9 15 21,25
8432 5 10, 13 19 21 23
8433 11 14 22 8434 5 21
8435 7 12, 16 20 24 84362
11 17 19 84382 9 8439 16
20 8441 2 23 8442 17 22
25 8443 2 4 11 16 19 22
24 8444 4 8 25 84457 11,
12 14 8448 15, 18 84523
18 23 8453 17
8454 2 4 8456 10 8457 7
8458 10, 14 17 21 84595, 8
12 17 8460 3 8461 18 20
24 8462 2 5 8 11 15 18
21 25 8463 4 7 15 17 22
25 8464 3 8465 10 13 18
8466 2 5 11 15 23 8467 1
4 7 11 13 16 20 23
Court [18]82974 8309 8 18
8310-9 20 8311 10 13
8375 8 8392 14 8412 1
8424 4 8425 24 8426 20
8427 10 8434 8 19 845725
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I~ 846312 840610,840720 843414 described {7] 830215 16, 8354 8 8385 11 22 8394 4
court (21] 833817 21, 846525 8304 7 8305 11 83123 directed [3] 8311 22,
83555 837513,18 8414 5 dealmg [9] 8305 4 8343 10, 8361 15 8427 1 831217 835424
8420 14 8424 8 13 8426 1 11 8346 25, 8353 20, describes [1] 8304-6 dtrectIon (2] 8329 20
8 842721 8436 20 24, 8361 19 8367 14 8389 4 describmg [1] 8302 11 847113
8444 9,12 845023 84513 8390 18 descrlpnon [1] 8438 14 dwagree [1] 830220
12 845420 846724 dealt £3]834919 84015 DesJgDated [1] 8385 8 disagreed [4] 8304 22
courtroom [4] 8313 22 843817 deslgDatioDS [1] 8309 3 8329-6 7,17
8315 13 842812 8431 20 debate [1]8310 13 desJglled [1] 830316 dwagreement [3] 8304 7,
cover [1] 8439 25 DEC [9] 8299 10 8300 16 21 desu-abihty [1] 8396 15 8322 1 8334 13
covers [1] 8359-6 830115, 832015 22 desu-able [4] 8394 19, 23, disagreements [1] 8303 11

-I crack [1] 831620 8321 18 8322 17 8323 8 841016,17 dISCount [1] 834920

1 created [4] 8401 13, 8416-9 December [6] 8345 5 7, desare [S] 8397-6 84163, discretely [1] 8369 14
8420 19 8430 2 8349 8 839723 8400 20 8425 11, 17 8428 7 dISCuss [14] 832413 14,
Creek [S] 837016, 8371 4 decide [3] 8325 14 83931, despite (2] 8308-9 8428 12 8331 3, 13, 8396 8 8398-6,

I

I
11,25 8372 5 844823 detail [1] 8450 10 8433 3 24 8434 7, 9, 8449 2,

1 creek [1] 8352 11 decided [S] 832717, 83871, determmatlon (2] 832914, 8450 3 8452 12, 84674
Lo creepmg [1] 8306 15 84498 10 11 843110 discussed [6] 83574 8,

cnncal [1] 8399 4 decldmg [1] 845113 determmatlons [1] 835917 839519 8396 13, 839916,
cntlclSm [1] 8429 14 deciSion [17] 8303 12 determme [9] 8313-6 845119,

1 I CROSS [4] 8323 13,83765 830510 841012 842423 831522 8340 17 8387 5, dlSCUSSmg {7] 8307 21,
L 84688 17 84301 2 16 8431 7 13, 840317, 842612, 16 832618 839522 843215,

cross [2] 8375 6, 8459 7 8449 21, 22 8450 1, 24 8448 25 8449 22 24 8434 1 8450 14
cross-examlDatlon [3] 8451 4 8452 9, 24 determmed [12] 8328 5 23, DISCUSSIOn [1] 8443 20
830817 8310 13 8441 2 deCISIOns [4] 8303 21 25 83293 833315,8344-6 dISCussIOn [1] 8434 6
cross-examme [lJ 8310 8 8304 3,84335,845110 8365 22, 24, 8401 22, discUSSIOns [1] 8434-6
cross-exammed [1]8413 19 decrease [4] 8362 21 8363 2 844919, 24, 8465 1 disposable [3J 8359 21,

U cruISe [1] 8332 9 8406 21 8407 7 detennm.mg [4J 8366 24 8388 7, 8
cup [1] 8368 11 deed (2] 836712 8383 15 83678, 8386 8, 8449 14 d6pute II] 8429 19
currently [1] 8453 22 deeds (2] 8366 23, 836716 developed (2J 8448 1, 6 disputes [1] 8310 1
cut [1] 8346 2 deep I1J 842720 development [lJ 83914 disregard [1J 8323 2

I cuts [1] 8311 7 Defendants [12] 8323 23, 24 device [1] 8386 15 dtstioct [4] 8342 15, 8344-9
I

I

I 8329 24 8376 8 8400 25 devoid (2] 831418 83367 835914 8388 10
~J -D- 8401 19, 8417-9, 16 21 DIAMOND [62J 830721, dJ5tmdJon [1] 8459 2

dally [1] 8343 13 84182 845314 22 8308 5 9,21,831312 dlStmgwsh [1] 83841

I " damage [8] 8336 18 8392-6 defendants [1] 8375 1 8314-6 831525, 83164, 10 distort [1] 8348 16

~ 839525 83961 842616 21 defer (2] 8456 18 8467 1 20 8338 3, 7 8388 13, distorted [1] 8341 25

8453 23 8463 2 dermed [3] 835720, 8360 20 841810 12, 23, 84191 4 9, distorts II] 8399-9

damages [7]8310 7 8311 24 844616 15 20 84205 9 13 18 divided [3] 8350 17, 840116

.~ 8336 20 8389 4, 7, 8426 2, dermltely [3] 8306 22 25, 8421 1 11 14 21 8422 3 8 840220-

84655 84677 16 23 84231 4 12 15, 18 divorce [1] 8341 19
I Damel [1] 8394 7 dermltloo [4]836115 21 84241 7 11 15 document {20] 8315 2

, dark [1] 8352 12 8366 6 8439 2 8448 10 8425 6 10, 8427 17, 8428 7, 83183 833616 833923
I f data [42]8340 15 8344 3 10 degree [4] 8388 10 83979, 19 21 8430 11 15,21 23, 8341 13, 8344 25 8346 11
LJ 834816 8365 18 8368 22 8446 7 8431 2,7 14 843522 8355 4 8376 14 8378 11

23 8377 14 8379 23 8380 1 Deklo [1] 8413 15 8436 13 18 8456 20 8380 19 841523 25, 84164

, ) 9 22 83832, 7, 15 16 25 delay [1]8423 7 8466 17 8467 6 841814 8441 25, 844317,

I i 8385 3 8386 7, 24 8387 1 deliberate (2] 8452 7 9 DUlIIIOod [3] 8340 21 8461 5 846417, 846523
~ 23 24 83893,8390 13 15 dellberatmg (2] 8450 23 8432 25, 8458 7 documents Ill] 830811

17 8399-9 84024, 8404 7 845214 ddTerence [15] 8304 13, 838418 840315 20
- 840725 8411 7 8414 3, dell"beratloo [3] 8450-6 83058 834123 8343-6 8428 18 8440 7, 8442-9,
I I

~ 84156 8 84521 83494 835010 83531, 844415 845522 8460 23

8437 4 8457 21 8460 11 deliberations [1] 8452-6 8384 7, 8406 4 840723 Doesn't [1] 8443 11

date [3] 8375 23 8381 24
~ demobthzed II] 8303 19 84102 8411 1, 2, 841920 doesn't [14J 8314 8,835911

-1 839919 demonstrate [1] 8390 5 844311 8372 17, 8379 25 8387 20

i I DATED [1]8471 14 denied [1] 8312 7 ddTerences [9] 8348 17 8390 21 8394 18 8412 24,
--.J dated [lJ 8453 24 Department [3] 8325 22, 8351 3 15 8352-6 8 8383-6 8420 3 8434 8 8442 2

day [19J 831613 833015 8326 22 8329 12 8 840219 8446 5 8449 5, 8456 1

J
83895 8 8419 7 84225 depeodmg (2J 8338 4 ddTereotly [3] 8429 3 dollar [3] 8343 14 17,

844517 84522,3 4 6 10 834319 8456 14 84575 836113

14 17 18 19 8466 22 depict (2] 8446 7,14 ddT"lCUIt [1]84228 dollar-rd'ty [1] 8343 14

8471 14 deplctmg [1] 842813 ddTiculty [3] 8383 5, 8423 2 dollan [1] 8374 8

daylight [2] 8422 4 19 deplctloo (2J 8444 20 84273 Don [1] 8369 11

LI days [10] 8300 7 8321 15 844618 dag [5] 8332 5 841924 door [3J 831620 83546

84201 842213 19, 8423-9 depicts [1] 8446 8 8421 8 842719, 24 843011

843415 8448 20 24 8451 2 deposed II] 8391 24 diligent (2J 8450 17 8451 I Dorchester [6] 8369 11, 21

1-1 Deadman [2]8351 10 13 depositloo (2] 8384 25 DIRE (2] 8298 3 8468 2 8371-6 15, 845712 8458 6

t.J deal [12J 8344 13 835424 83865 dare [I] 8363 21 double-check [1] 8417 2

836712 8372 16 83738 derIVe (l] 8402 17 DIRECT {4] 831823,83397, doubJe-checldng [1]8402 2

8387 14 8389 4 8402 4 derived [1] 8341 2 84685 14 doubled (2J 8408 17, 840914

I
, descnbe [1]8310 3 darect [7] 8303 2 8338-9, 13 doublmg (2] 844713, 24

I\

U From court to doubling



SfATE 1RIAL TRANSCRIPT 9-07-97 VOLUME 52
doubly {ll 8307 3
doubt [1] 8431 5
Douglas [1] 84fJ9 10
Dr {10] 83082 839525,
83963 13 17 24 83972 9
845712
dramatic [2] 8361 18
8406 21
draw [4] 8415 10 845424
8455 24 8464 14
drawn [1] 8415-9
drew [1] 837115
drIVen [1] 8359 17
drop {I] 8308 1
drown [1] 836223
DSl6413 [2] 8466 4 8470 23
dug [1] 842020
dumpmg [1] 8420 16
DX [2] 8309 3 8417 3
DXI0227 [1] 8344 18
DXI0263 [1] 835813
DXI0285A [1] 8355 11
DXl0298A (I] 8366 24
DX14784 [1] 8339 14
DX14791 [1] 8335 13
DX14793 [1] 8328 18
DX15614 [3] 8466 2 4
847023
DXl6362 [4] 8453 16 19
847013 22
DX16364 [4] 841717 20
847011 20
DXl6371 [5]8391 7 84183
7 847012 21
DX16376 [5] 8400 7 8417 10
13 847010 19
DXl64U [1] 838812
DXl6413 [1] 8466 2
DX2179 [5] 830815 18
8309 4 84702 16
DX2181 [5] 830815 18
8309 4 84702 16

-E-
early [2J 8311-9 83945
earnest [1] 842812
easement [1] 8346 2
easIer [I] 84()() 10
easr..ly [4] 8300 24 8301-6
83218
east [1] 8400 5
eating [2] 8333 4 5
Edwards [3] 8400 15
8404 22 8405 21
effect [7] 8341 20 8342 5
8362 3 8368 17 8389 5
8424 5 84321
effectIVely [IJ 8311 24
effects [2] 8392 18 20
efficacious [2] 8309 23
831020
efficiency [1] 833525
efficient [3] 8309 22 83104
8311 22
effort [2] 8309 21 22
efforts [2] 8311 25 8312 2
eight [2] 8372 7 8457 11
clght-and-a-half-by-dcve [1]
833916
clements [IJ 8302 10

doubly to feel

eleventh-bour {I] 841923 examme [2] 8442 8 9
elicit {I] 8440 4 exammed [2] 8413 19 8414-6
ebminate [1] 8404 3 example {5] 831212
Ehno [4] 832322 8346 10 837013 8381 7 83944 15
8437-6 8444 19 Except [2] 835115 838823
emergency [1] 83105 except [4] 8303 21 8351 5
employment [1]84641 17 846311
end [15] 8300 25 830217 exceptJon [1] 8385 20
8304-9 8314 16, 8315 14 exceptJons [1] 8440 12
8324 20, 833219, 83381 excerpts [1] 8310 17
8345-9,14 837023 837317 excess [2] 8344 4 836925
839818 8409 3 8413 10 exchange {4] 8308 1
energy {I] 8427 3 831021 24 84328
enforce [2] 831611 83179 exclude [1] 83862
enforced [1] 831625 excludmg [2] 836917 8389 5
enormous [1] 84279 Excuse [1] 8460 8
ensumg [1] 843415 excuse {4] 830524 8396 10
entered [1] 8308 15 8404 16 22
entering [1] 83161 executed [2] 83152 833616
entItled [1] 831019 Exhibrt [36] 83202 8323 23
entrty [1] 8342 3 24 8329 24, 8335 12 83373
enVIronment [4] 8426 24 834220 834323 8346-9
8428-9 842913 18 8348 5 835125 83636 18
Environmental [3] 8325 22 8374 19 8386 11 839523
8326 23 8329 12 8400 7 8413 20 8414 25
environmental [3] 830110 841617 18 8417 4 10 13
83227 83737 17 20 84182 3 7 844524
EPA [1] 8373 7 8446 1 12
Epidemiology [1]8308 12 8453 16 19 22 8464 18
equal {3]8350 8 83515 exhibrt [17] 832923 833914
83533 16 83418 8344 21,83524
eqUIValency [3]840114 16 835520 8366 22 84013
22 8402 12 8414 2 14 8438 23
EssentlaUy [1] 844911 843917 844222 23 84431
essentiaUy {4] 8310 19 Exhibrts [10]830723 83084
833214 842913 84528 18 8309 4 83754 84152
establish [1] 8425 16 841623 25 84541 8466 4
estabhshed [1] 8429 24 exhibrts [25] 8308-6 8375 1
estate [1] 835521 839524 8413 7 12 15
estimate [3]8338 11 15 8414 10 8417-9 841811
845324 843519 22 25 84363
estimated [2] 8338 8 12 843912 24 8442 19 84455
estimating [1]84655 844822 23 8466 17 22
et [2] 8310 14 834813 84671 4 10 15
evaluate [1] 8392 25 eXIStence [3] 8460 5 8463 8
evaluated [1] 8461 1 10
evaluatmg [1]835722 eXIStIng [1] 8346 5
event [2]8351 5 837420 expand [1] 837915
everybody {4] 8304 15 expect [2]8444 25 8451 21
8413-9 84335 8466 25 expense [1]8312 15
evidence [29] 8303 1 3 experience {4] 8301-6
830723 833521 23 83378 8428 25 84295 8431 3
8341 3 11 835419 83626 expenmental [1]8421 2
8374 25 83753 8395 16 expert {4] 8340 12 8341 12
84079 842617 25 8429-9 836214 845922
84303 4 12 843616 expertISe [2]83573 836215
8445-6 844821 8451 14 ExplrCS [1]8471 22
845412 84589 25 8461 5 explam [15]8312-6 831617
evidentiary [1]8411 16 8335 16 83493 8356-6
exact [2] 8300 22 8321 25 83802 6 841525 843910
exactly [7] 8312 12 83172 11 84426 84438 84502
8334 2 8378 4 8408 12 10 8464 6
8455 22 8459 1 explamed [3] 8335 18
EXAMINATION [20] 82983 838313 8415 13
831823 8323 13 833420 explaInS [1] 837421
8339 7 83765 840412 explanation [2] 8416 8
8409 20 8445 20 8446 23 8439 8
8468 2 5 8 11 14 17 20 exposed [2] 8302 1 8322 12
23 84691 4 exposure [2J 8352 20 23
examination [2]8302 5 express [2]8396 17 84505
843913 expressed [IJ 842511

expressmg [2] 8301 14
839220
expressly [1] 843717
extend [1]834222
extent [11] 8311 11 22
8312 6 7 8329 8 8358 20
8429 8 8430 7 8436 7 8
845622
extremely [1] 8450 17
Exxon [29] 8298 18 8299 9
12 23 8300 16 8304-9 11
8309 19 83102 5 8311 2,
23 831224 832014 20
8321 5 8325 7, 24 8336 21
8340 2 8424 12 8426 14 20
8429 13 24 8432 -9 8442 18
eyes [2] 8429 4 8430 23

-F-
face [1] 8352 18
facing [1] 8309 12
fact [34] 8302 15 8303 7
830810 83104 7 8312 21
8314 14 8317 21 8321 12
83363 834919 836118
83855,10 838616 8390 18
20 839413 839516 83968
83972 841524 8421 7
84281 5 843819 8439 9
14 8440 24 844311
8454 14 8456 12 8464 15
84659
factor [2] 8310 1 8386 8
factored [1] 8349 21
factors [3] 8349 8 12
842811
facts [8] 8302-6 83173
833519 20 834111
8354 19 8362~8407-9

factuaUy [1] 836825
faLlure [1] 8309 12
Fair [1]8390 11
fair [8] 8311 10 83121
83563 21 25 835719
8408 7, 8423 7
fairly [6] 8311 5 9 8355 3,
8406 18 8449 13, 8450 7
fali [2] 8298 22 831917
familiar [9] 8320-9 8339 23
8344 25 8353 17 8370 16
83714 839510 8400 15
8404 9
fan [1] 8429 1
fast [2] 8356 9 8437 13
faster [3] 8382 17 83844
843711
faulting [1] 8443 19
favor [1] 8401 19
favored [1] 84585
favormg [2]8426 14 845710
February [3] 8453 24
8464 17 8465 6
federal [2.5] 8299 18 8304 14
831415 24 832110 21
8336 3 12 14 8406 13
841820 8419 23 8420 14
8424 13 8426 1 7 842721
84306 7 845023 84513 6
12 8454 20 8458 3
feel [5] 8301-9 8306 25



-H-
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hadn't [4] 8368 24, 83971,
8407-6 8420 1
half [9] 831614 8346 3
8351 2 6 8375 11, 8394 7,
840619 20 843519
hall [1] 8436 8
hand [8] 8297 18 8304 8 9
12 8306 8,831813 845619
846721
handJe [6] 8315 15 833413
8388 1, 84354 8445 7,
845725
handled {I] 843718
hands [1] 8449 22
Hang [1] 8400-6
happenmg {3] 8342 8
835625 8438-6
happenU.4] 834412
8394 18 8448 19 8451 22
Harbor [2] 844716 20
hard {5] 8310 5 8376 20
841520 22 8436-6
harm {I] 84274
Harr~n [20] 8300 16
83013 24,830214 8303-6
19 8304 2 15 830520
8311 8 19, 83123 19
8314-6 832118 832214 16
8323 7 8333 21 8335-6
harvested [1] 844710
hasn't [2]8308 14 8426-9
hat [1] 8332 1
hate [1]8348 10
haul [1] 8347-9
haven't [7] 8360 11 83965
8413 2 8428 18 8451 19
8454-9 84586
hazards [1] 8373 7
he'll [1] 8338 9
head {4] 8310 15 8351 13
14 835919
headed [1] 8377 4
headlme {I] 8451 4
health {I] 8360 1
hear [15] 830516 19 83135
7 15 8314 1 8392 17
843021 8448 4 84508 12
8451 18 845610 84595
84666

flags [1] 8420 21 21 8361 14 21 8363-9 groups [1] 8350 19
flat [1] 83473 8364 3 23 83653 18,19 22 grow [2] 8408 24 84091
flew [2] 8298 23 8333 18 24 8366 7 9 8376 13 Guard [32] 8298 18 24
flIght [3] 8300 8 8321 16 17 8380 24 83815 7 9,19 22 8299 10 23 8300 7, 12 14
flIghts [1] 834313 83823 15 17, 8304-9, 12 831423
flOWIng [1] 8301 25 84084 8416 1 84S2 3, 14 832014 18 83215 15 18
folks [1]8388 6 17, 18 19 19 83242 10 24 8325 14
follow [5] 835911 841520 function [2]8379 21 24 83261 83278 12 832825
22 8448 12 84613 Fund [1]837410 832912 833018 23
followed [1]844213 funny [1]8331 25 833611 836918 8372 8
folloWIng [5] 832617 furmshed [1]8325 13 guess [7] 83079 830912
841515, 19 8417 9 84375 future [3] 8314 21 833610, 8340 1, 8370-6 8391-6
foot [4] 831620 834314,15 84581 839710 845812
17 guulance [1] 8311 18
forego [2] 8440 5 19 - G - guIde [1] 845725
foregoang [2] 8471 9, 11 guaded [1]831023
Ii 8339 4

Gary [1] 8383 9orget [1] gulpon" [1] 8370 24
Ii 8371

gave [4] 8396 14, 8403 16 -orgotten [1] 22 gunnery [1]837219
Ii 8 0

8423 8, 8452 24orm [3] 33 25 8360 8 guys [1] 832820
84505 generate [1] 838022
format [3] 8434 6 10 gentleman [1] 8425 1
845119 geomorphologlSt [1]8426-6
former [3] 8406 15 841023 George [1] 842411
formtdable [2] 8449 13 gets [2] 8425 4 8465 18
8450 8 gIft [1] 8341 17
forms [1] 8324-9 Gilfillan [1] 8308 2
forth [8] 831020 83125 give [12] 83247, 832613,
83479 8348 11 8413 11 8339 3 8341 25 8349 20
842625,846524 846716 8399 9,840121,8413 2
FORTIER [20]82978 12 14 8425 16 843619,844819
8298 4 8302 3 8303 14 25 8449 1
83188 24 8322 22 8323 3, gwen [10] 83125,832610
12 833421 8335-9 83374 13,832920 83421,835610
8435 10, 846721 8468 3, 6 16 8397-9 842722 84502
12 pang [1] 8389-6
forward [2] 8311 18, 20 glasses [2] 8368 3, 8377 20
FOSC (4]8315 1 83247, go-around [1]8304 4
832711 833018 goes [6] 8311 23 83154
found [6] 8310 22 832415 834223, 8421 21, 84565
836921 838821 8413 2 8457 4
8421 9 gotten [1] 8441 1
foundation [13] 8340 12 government [2] 840613
8341 12 8355 7 835821 84583
8360 9 14,83658 83674 grab [1]8377 16
8370 20 21 8374 13 Graham [15] 8298 1 6 9 11
843720 8440 20 8299 3, 8300-9 8304 1
four [11] 8300 7 8308 7 831821 83193 5,20
832115 83455 7 8351 1 83207, 832116 832218 24
8395 8 8406 11 840723 grant [1] 8453 6
844719 8448 20 grantmg [1]8426 19
Fox [1] 8394 8 graph [14] 8360 25 8364 2
frame [8] 8344 2 5 8353 21 8378 23 8380 22 8381 3
83699 8387-9 8388 23, 838224 8398-9, 18 8415 14
8406 17 8431 24 8444 18 8446 6 9 11 14
frankJy [3] 8429 23 8453 5 graphic [3] 8430 4 8436 8
845413 844219
free [2] 83553 8411 18 grazwg [2]844714 22
frenetic [1] 8419 23 Great [1]8377 17
frequency [3]8340 8, 18 great [9] 8304 16 8310-6
834321 8312 15 8404 2 84224
frequent [I] 8449 4 842910 843612 846723
fresh {4] 8352 11 15 83534 green [9]8364 5 6 9 13 20
8 84031 84103 10 8423 8

Friday {6] 8422 21 84329 groceries [I] 834913
84365 843913 15 8451 17 GROSS {I] 8345 15
front {4] 8326 20 8394 11 gross [5] 834722 8348 15
840320,84433 16 835017 8408 1
full (45] 829721,83125 ground [2]829922 832921
831816 8344 9 835521 24 grounds {I] 8358 21
83563 8 10 11 19 835718 group [5]829917 833216
835825 83594 17 8360 19 837410 839322 842418

8415 24 84293 843722
feelmg [4] 835920,23
8360 1 83886
Feels [1] 8375 23
fell [I] 8390 3
fellow [2] 8450 4 14
felt [7] 8299 24 8301 5
83222 7 83545 839416
84532
field [3] 8368 19 839817
843314
field-check [1] 8368 22
fIgUre [4] 8361 3 13 8366 24,
84665
fIgUres [3] 840415 16
84435
fLle [4] 843419 24 84355
846719
fLIed [1] 8355 4
fill [1] 8384 19
fmal [14] 8313 25 832011,
8334 12 841524 8430 16
84369 10 84508 11 16
845115 18 19
fmahty [1]831625
fmalJzed [1] 8436 4
fmd [18] 830521, 831218,
83283 833215 833718
835523 835825 836617
837010 83836 83872
8406 4 842113 16 8423 16
842720 84387 844315
fmdmg [3] 83835 8412 21,
23
Fme [7] 8297 11 8308 3
836322 841317 842414
24 84627
fme [17] 830619 21 83523
835422 83558 9 15
8365 19 8391 18 83933
84185 843416 843520 24
845623 8466 16 84673
fmger [1] 8320 6
fmlSh [3] 8340 4 8389 23,
843519
FINSAP [11] 829825 82992
8300 11 830211 830316
8320-9 11 8323 18 832616
8328 16 8330 4
FIrSt [6] 8302 11 83363
8345 12 8357 17 8426 1
84391
fIrSt [21]8304 4 830918 24
8310 3 831210 8317 24 •
8323 17 833720 8345 3 13
8352 13 8355 23 83564
8360 3 8364 5 839122
840514 841318 841715
8443 17 8462 5
FISh [1] 8351 18
flSheraes [2] 8359 23 8388 9
fISherman [1]835922
flShmg [1]8406 14
FIVe [I] 8410 8
five [15] 83454 8347 18
8348 1 8 83505 8351 7
838222 23 8403 7 12 14
18 840711 844515 844719
five-acre (4] 834524
834615 8348 18 834919
fIXed [I] 8377 20

I )
t

I
I I
~

'I

,-

I 1

I I

: I
L>

I I
I
'-.-J

I
~J

I
~

'-.--'
I '

From feeling to hear



SfATE TRIAL TRANSCRIYf 9-07-97 VOLUME 52 Cororda= by Look-5ee(S4)

-1-
I'd [26] 8329 23 8331 15
8336 25 83374 8352 1
835618 835821 8372 23
837425 83755,8376"9
8377 2 8380"9 841819
8423 7 8425 3 8429 23
84353 8436-6 84398 9
8440 19 844915 845020
845313 20
I've [41] 83035 8307-6
831016 83174 833512 18
8353 14 8371 22 837624
83782 5 838021 8395 24
8397"9 8401 2 84023 16
841715 841818 842814
8429 7 12 8430 24 8438 23
8443 25 8449 8 10 11 14
19 24 84502
8451 11 8453 10 8454 4
845524 8461 8 8464 6 19
8465 1.'5
ICF [1] 8426 6
Idea [7] 8313 23 83181
8360 10 843420 84547
8455 19 8467 13
Identical [5] 8351 4 16 
83883 8441 17 8455 7
Identlned [6] 8308 14 16
83635 838015 845321 22
Identify [6] 8303 17 83301
2 7 83316 838015
imagine [4J 8308 21 842015
8421 24 8440 22
Impact [2J 83878 8388-9
implementation II] 8311 17
implication [2J 8420 19

heard [11] 829825 8313 5
8319 8 83374 8360 11
84123 8425 20 21, 842719,
8451 14 8458 8
Hearsay [1] 837413
hearsay [4] 8322 20 21
8355-6 8440 13
heart [1] 842725
heavfiy [1] 832811
held [2] 84373 8471 11
Helga [1] 8394 8
hehcopter [8] 8421 5
842210 8423 13, 24, 25
842416 17 8425 4
hehcoptered [1] 8312 15
helicopters [1] 84291
help [4] 83308 8378 19,
8393 17 8434 11
helpful [6] 8340 1, 7, 8341"9,
8342 7, 8366 24 8450 10
helps [1] 837610
HERBY [1] 8471 8
hey [1] 8419 8
HI [2] 8323 15 837522
Hidden [3] 8352 7 8 13
hiding [1] 84283
higher [5] 83491 2 10,22
8402 24
hlghllghted [1] 8378 2
highly [1] 8313 1
hill [3] 83478, 8349 14,
835225
historical [1] 8368 23
hit [3] 8360 3 8382 24
84534
hits [1] 8436"9
Hold [2] 8309 2 837415
hold [6] 8330 7 8373 7
837415 8409 5 843112
844925
Holland [IJ 8420 24
Holme [2J 8397 18 8398 15
Holmes [1] 8410 22
home [3J 83()()-6 8438 6
845211
homestead [1] 8391-6
honestly [IJ 8302 15
Honor [133] 82978 8302 3
4 8303 14 8305 24 25
8306 2 9 19 24 83079 22
8312 23 8313 17 8314 3 8
83155 19 25 831610
83172 14 24 83183 8
832220 22 833419
8335 14 8336 23 24 25
83374 11 21 83383 10
24 8340 12 8351 24 8352 1
8354 17 8355 6 8357 6 25
8358 19 8360 8 83624 13
8363 19 8364 12 8365 6 16
8366 19 8367 3 8370 1 7
18 8371 1 2 14 8373 1
8374 22 25 8375 5 8
8392 13 16 83935 8395 17
8396 10 8404 4 8407 10
8408 18
840916 8411 11 8413 6 18
21 84142 7 12 84153 5
13 84163 15 17 8417 7 8
84188 84194 5 842216
8424 11 8425 10 8427 12

heard to January

17 8433 8 8435 25 8436 13 8442 17
8437 1 5 7 8438 21 unphcrt [2] 8420 12 13
8439 24 8440 8 23 8442 24 Imphcrtly [1] 8432 24
8443 14 21 8444 14 84454 importance [1] 8425 13
8448 14 8453 13 8454 5 23 unportant [6] 841524
845611 845813 16 19 8425 25 843722 845018
84593 11 14 8460 7 19 8451 8
8463 11,24 8464 9 15 19 unportantly [2] 83577
846521 8466 10,8467 9 8384 11
hoped [2] 8437 14, 8438 7 impossible [IJ 84564
hopefully [1] 8384 17 unproper [1] 8427-6
hopes [1] 8306 4 imputIng [1] 840723
hopmg [IJ 8436 14 inCidentally [4] 834720
hot [1]84161 837013 83742 84428
hotter [3]838913 18 lOclude [7] 8342 12 14
8390 21 8343 3 8344 1 14 8397 18
hour [5] 8303 3 8338 13 8406 2
837511, 843519 845211 lOcluded [4] 8342 19 8448-9
hours [4]8310 25 831614 84571, 8465 1
15 8452 10 income [3] 8359 21 8388 7 8
house [3] 8346 24 835918 incomplete [1]83625
836725 lOconslStent [2] 8302 12
houses [1] 836714 838623
housing [1]836715 Incorporated [3J 8406 3
huge [l] 84302 843717 844715
hugely [1] 84278 incorrectly [1] 837822
huh [1] 8423 14 increase [6] 8362 11 18 19
hunting [1] 8392 19 83631 3 84475
Hurley [5] 833918 83413 4 increased [2]839416
8344 11, 14 8399 13
hurt [1] 8427-6 incredibly [1] 842920
hypothetical [1] 8362 5 mdependent [1] 83377

independently [1] 8310 12
indicate [7] 8348 13 14
8351 22 8364 1 6 8426 18
indicated [6] 831922
83272 834910 836823
8393 23 8410 13
indicates [IJ 8344 11
mdlcatmg [IJ 8341 5
mdlcatlon [4J 8348 20
8356 3 8399-9 8426 20
mdlcatlons [1 J 8423 16
indicative [1] 8356 24
individual [2] 8330 21 8331 6
individuals [1] 83302
inferior [3J 8353 7 839815
16
lOnuence [IJ 83654
Informally [1]8466 18
informatIon [20] 8325 13
833918 25 8340 7 8341 2
7 9 834413 835314
835617 836823 83693 5
8 838415 83922 840322
842217 8451 1 5
mfrastructure [1J 8362 25
Inherently [1] 8416 7
inholding [IJ 8372 14
Input [4J 8303 7 83056
8324 7 8326 13
inqUire [3] 8392 16 18
842312
inside [IJ 8352 13
Insofar [IJ 8384 1
Inspect [5J 831424 83152
833613 15 8464 23
Inspected [1] 8328 20
inspecting [3J 8323 19
832717 8332 17
inspection [3] 83272

8328 22 8330 4
mspectIons [5] 8302 17
833024 833315 8464 23
84653
mstaoce [6] 8302 18 19
8303-9 83052 83453
841924
lDStructed [4] 8314 14 23
8336 11 8451 11
lOstructton [2] 8433 3, 8450 3
Instructtons [17] 84328 15
24 8433 24 8434 18 8436 4
10 844825 8450 7 8451 15
846611 19 21 846722
mtend [1] 8434 7
mterest [4J 8341 21 839617
84283 84578
lOteresttngly [1] 843712
Interests [IJ 8406 14
lOtervIew [1] 8368 8
lOtervIews [1] 84582
mtrodudlon [3] 8413 22 23
843715
investigate [1] 8373-6
mvrtatton [2] 8316 16 8431-6
lOvrte [1] 8414 13
mvrted [2J 831622 842723
lOvolved [6] 8299 2 11
8323 18 83302 835313
84494
Involvement [1] 83978
mvolves [1]84372
mvolvmg [2] 8373 13
845420
Irrelevant [1] 8371 14
Island [28] 8339"9 8342-9
835722 8358 11 8360 22
8366 10 8369 24 8371 8 13
8372 2 12 8373 17 8396 14
840815 23 24""8409 4 8 9
8454 21 8459 21 22 23
8460 1 2 13 15 22
Island [2] 836919 8396 22
Islands [11J 835023 83855
8391 4 12 23 8395 14 20
8397 3 8401 22 8402 14
8409 8
Issue [41J 83025 23 25
8304 5 8309-9, 12 24
831015 16 17 8311 3
831221 8313 19 20 21,24
83154 6 83161 22
831716 17 19 834622
8353 20 22 8354 7 8385 25
8406 10 8412 7 19 8429 8
843317 84398 844222
8452 23 25 8457 9 8458 3
Issued [2J 8395 10 8464 13
Issues [8J 8312 21 84304
843825 845016 24
8451 11 12 84534
it'li [3J 83595 8413 1 25
Item [IJ 8464 5

-J-
Jacket [3J 829716 831812
83316
January [15J 8379 9 18 19
24 8380 1 8381 4, 6 8 14
8382 1 8 9 10 11 14
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lack [3] 8349 12 8353 4
843319
laid [1] 8302-6
land [27] 8298 8 11 8299 2
8300 19 8301 18 830219
8303 7, 20 8304 3 8, 8305 3
4 6 8319 8 11 13, 14
832224,83254 833215
83597 836120 837219
8408 16 8409 13 8428 22
84475
landIng [1] 8422 10
lands [6] 8402 14 8409 2
8421 5 844710 17 18
language [1) 8313 25
lapel (2] 829717 831812
large [5) 8365 13 23
838810 8422-9,842418
Largely [1] 8359 16
largely [1] 84272
larger (2] 8422 10 8424 17
Larry (2] 833619 8453 24
Larsen [1] 8342 14
Last [1] 836920
last [19] 829723 8313-6
83167 13 831818 831917,
833810 834718 83575
8369 25 8388 20 8392-9
839320 24 839917, 8419 7,
8422 18 8439 13 8444 5
late [1] 8303 3
law [3] 8447 11 8448 2
844922
lawyer [3] 830515 17,
831313
lawyers [1] 8433 25
lay [7] 8358 I, 3 22 8365 7
83673 8374 22
leachmg [1] 8426 23
lead (2] 8373 7 8423 7

I
I

~)

I I

J
I I
'--

j I
I

~I

I I

I II

) I

I_~

\

IJ
j I

'--.J

i
I~)

r -

~

I 1
I I

I I
,-I

: I
I
l_

~ I
I I
-.J

BasIC Syslm>l AppIabOaS

Jeff (2] 8399 21 22
JIDl [3] 8327 8 8330 18 23
job [6] 8310 6, 840217,
842915 16 845918 19
Joe (2] 832720 8331 25
Joel (2] 832923 837524
John [4] 8326 22 83275
8328 22 8330 11
JOY [1] 8471 21
Judge [11] 8412 12, 22
841310 842024 84324
843416 843515,84578
84673 8 21
judge [1] 8430 7
judgment [4] 8398 13
8399 4 8 8438 4
July [1] 838721
June [12] 8348 25 8385 16
20 25 8386 25 838721
839415, 21, 839810 25,
8405 1 8442 14
JUROR [2] 8452 1 17
jurors [5] 8427 5 6 9 8450 4
14
Jury [10] 82972 83182
833716 833820 837515,
17 8411 21 8436 23
8445 13 8452 22
JUry [77] 8305 21 8306 9
8308 1, 8317 4 25 83187
83192 13 8323 1 83377
13 8343 25, 8345 22, 8356 7,
8363 6 20 8364 7 8368 8
8371 11 8372 4, 8377 2
83802 6 8382 7 21,
8386 14 8387 10 8392 10
8398 11 8406 7 8409 5
8411 22 8416 8 8418 17 20
84196 13 8420 1 8
8421 15 8422 9 8424 13 18
8425 12 8426 1 13 18 19
8427 4 21 8428 8 8429 5
25 8430 17 19 8431 8 11
8432 7 24 8435 12 8440 17
8445 8 11 8449 5 8
8450 23 8452 12, 24 8453 6
10
84568 8457 18 20 84589,
8466 18 8467 22
juxtaposltlon [1] 8304 13

-K-
Katherme (2] 8399 21 22
Katzke [3] 8440 14 84M 8 ,.
8465 22
keep [7] 830116 8317 9
8348 11 8388 13, 8440 19
8452 10 84678
keepmg [1] 8433 20
KenaI [37] 8319 6 22
835723,835811,18 8360 6
22 23, 8364-9 8365 1 13 22
8366 9 837616 17 22
8377 4 11 8378 1 17
8379 5 8380 17 24 838216,
8384 2 8422 5 8437-9
8439 4 8440 3 8444 21
844525 8446 3, 15 16
84471
84488 9

KeDlu-Valdez (2(837624 leadmg [1] 8323 17
8377 13 leads [1) 8451 5
kept [1] 84552 leased [1) 8448-6
key [1) 8312 25 leases [3) 8406 15 844714
KIB [9) 8396 19 21 8454 25 22
84551 84563 845916, leave [1)8438 8
846110 84632 14 Lee [4] 8368 4 6 10 13
kick (2] 829917 8321 9 left-hand [2] 8331-6 8348 12
kicked (2) 8300 4 8329 22 legal (2) 8448 24 25
knowmg [1)839617 legltunate (2)8305 18,
knowledge [1) 8421 4 8465 23
Kodiak [68] 833618 19 length [10] 833216 833311
83399 19 834116 8342-6 8340 18 8344 8 15 83671
8 16 22 835025 835415 841319,842910 8450-9,
835722 8358 11 17 21 8451 20
8359 13, 8360 6 22 8361 7 lengthy [1] 8454-6
8366 9 836814 836912 13, letter [6] 83072,3,16
14 17 19 24 83703, 15 8341 2, 3, 4
8371 8 13 8372 2 7 12 lettmg (2) 831523 843512
837317 837616, level (2] 8387 20 839816
8388 22 8390 2 8396 25, liability [1) 8373 11
8397 5 18 8408 15 23, liberty [1)8384-9
84097,84378 8439.5, he [1] 8341-6
8440 2, 8444 22 8445 25 We [3] 8359 20 23 8360 2
84463 15 17 84474,24 bght[I) 8423-9
845421,845920,22,23, hmated (2] 831616 8444 24
8460 1 2 12 15 22, 8461 25, hmatecHlse (2) 8370 14
8464 23 8371-9

Lmdburgh [3) 8393 14, 21
840323
lme (27] 8333 8 8346 2
8363 15, 8364 2 5, 6, 7, 9, 13,
25 8365 1 8366 3, 5
837621, 22 8377 11, 8379 3
8380 17 8382 22 8388 24,
839822 8399 5 13 84154
12 843721 8439 12
lmes [6] 8382 21 8385 14
84157,12 8440 5,844524
Uquid [1] 8302 2
bst [4] 8301 17 8306 8
8322 19 8421 22
listen [3] 8306 5 831521,
84588
listens [1] 8458 7
1Jterally [3) 833119, 833222
83342
hDgadon[l] 834712
hve (2] 836919 8433-6
hves [1] 8388 7
loaded [1] 8403-6
Jocal [5) 8315 1 832711,
833018 833615 8372 14
locaI-desJgDated (2] 831415
83364
locate [1] 8431 22
located [6] 83195 837015
8371 8 8372-6 8373 15, 16
Locadon [1] 8410 21
Iocadon [9] 8322 1 8330 2
834319 835025 835224
835311 840515 24 8411 1
Iocatloos [6] 8300 22
8352 14, 84272, 3, 8428 2, 6
LOCK (2] 8424 17 23
Lock (2] 84248 12
Iodge-type [1] 840612
log [1] 8354 2
Jogistlca.I {3] 8311 17
8449 13, 8453 7
Iog~tics [1] 8426 4

CaacIlnIoII::e by Ud:.&c('Sl

looks [1) 8378 21
lose [1) 8440 15
Lot [1] 839724
lot [16] 8312 2 831624
8346 7 8347 1 3 8348 18
83532 83544 838418
8406 23 840913 842623
842719
lots [14] 83101 834525
8346 1 2 8350 13 8351 1
12 8393 22 8394 3 839815
8401-6 9 8407 18, 20
lousy [1] 8372 19
low [1] 842218
Lower [1] 8319 22
lower [3] 831923 83493
84472
lowest [1] 8393 11
luck (2] 8431 24, 25

-M-
MacSwam [19)833913,20,
8340 21 22 8341 4 8,
834417, 8346 13 8347 21
8349 3 8352 7 8354 14, 25
839417 840417, 18 84058
18,844216
Madden [5) 83278 832825
832911 833018 23
own [1)835918
~or (2) 8298 15, 8406 4
m.a.Jonty (2) 8366 1, 8374 4
lDlUI.ager [10] 8298-9 11
8299 2 830219 8319-9, 11
13,14 8322 24,8325 4
lDlUI.agers l2] 8305 4, 6
managmg {l] 8424 12
maneuvering {l] 8317 5
mawpuJite [1] 8420 10
mampulated (2] 8420 7
842716
mampulatmg [1] 842713
manner [1] 843718
map {3) 8351 11 8358 14,
839310
March (2) 8384 23 8387 18
marked {3] 8327-6, 8346-9
83767
market (53] 8340 17 18
834115 83421 8,15 16 18
8348 22 23, 8350-6 83564,
10 16 21 25 835719
835910, 11,12 13 14 16,
25, 8360 5 836713 15,
8372 18, 8382.3 8380-6,16
83873,15 83881,4,6.9 10,
22 838913
17 18 8390.2 .s 14 21,23
8393 24, 8408 7, 8442.20,
84~8 3
markets l5) 834310,8359-6,
8367-9, 8372 18, 8383 4
markup ll] 8413 23
mau {4] 8359 7 8361 21.
840913,844110
master (4] 831022, 25
83115 83443
matched [1] 8406 8
matd1ecJ..pairs ll)8385 19
material {3) 8332 4, 8415 23

From Jetr to material
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-0-
oath [3]829716 831812
83393
object [11] 8309 13 835821
8360 8 837019 8413 22
8414 2 843917 8440 23
8443 13 8445 5
Objection [3] 8322 20
8358-0 8396 II
objection [26] 830819 22
831618 8323 1 833316
8341 14 835725 8358 23
8362 17 8363 20 8370 5 6
21 8371 18 840821 8415-6
841622 841711 18 84185
843319 843721 845318
84594 8463"9
objectionable [1] 8456"9
objectioDS [1] 8453"9
observed [3] 8320 25
8326"9 842618
observmg [3] 8331 3 14
845017
obstacle [1] 8425 18
obstructionist [1] 843822
obtamed [1] 8339 18
obYl8te [1] 8313 13
obVIOUS [2] 8299 25 8321 1
obviously [2] 8300 23 8423-6
occaslOO [2] 83301, 8397-6
OCcasIOns [1] 8332 3
occupation [2] 829725
831820
occur [1] 8368"9
occurred [5] 8345 8 9
8369 22 8374 20 8440 1
ocean [2] 8346 4 8374 3
oceanfront [8] 8343 15 20
83468 25 834f1-1 8353"9
83742 4
off-sfte [1] 8343 11
o1'fer [11] 8297"9 8305 14 15
8309 II 83138 831710
833115 833725 835124
83747 8412"9
offered [27] 8308 18 83373
83418 835125 83754
8413 20 8414 25 841618
23 8417 10 17 84183
8453 16 84541, 84702 3, 4
5 6 7 8 9 10 11 12 13 14
offers [2] 8312"9 8317 20
office [10] 8308 13 835525
835620 8360 20 21,
8365 23 25 8368 11 8369 5
84085
offset [1] 8406 24
Oh [8] 833724 8338-0
8343 8 8374 25 8376 3
8377 22 8413 13 846723
oh [2]8404 22 840520
011 (48) 8300 1 25 8301 24
830317 18 8304 5 83053
8310 6 831218 8314 18
8319"9 11 14 8321 2
8323 8 8326-0 8 8328 2
8336 7 21 8340"9 8357 1
8360 7 20 8367 1 2
8368 17 8374 20 8382 2 5
83833 838719 83923

-N-
N-3 [1]8385 14
N-S [1] 8385 14

19 843725 8438 23 N~ [1] 8385 15
844318 21 22 24 8444 8 N-7 [1]8385 14
25 8445 15 N-9 [6] 839720 8405 7
mf5charactenzation [1] 8406 2 841013 8411 7
8304 20 N~-m-a-n [2] 829724
misleadmg [1] 8416 7 831819
mfsspoke [3] 8364 13, name [11] 829721 22 23
838113 83915 830714 831816 17 18
misstates [1] 8354 17 83394 6 8341 17 83424
mistake [6] 8317 11, 8403 4 names [1] 833021
21, 84077 15 17 narrower [1] 8426 8
nustrlal [2] 84275 9 Natlve [4] 8304 25 8372 15
mitigated [5] 8309 21 837313 837411
8310 7, 8311 11 23 8312 21 Natlve-exempt [1] 8448 8
mitigation [1] 8312 4 Nature [I] 8309 20
mixing [1] 8441 13 nature [9] 83104 8312 19
model [1]8386"9 832225, 834713 8415 17

_ moment [4] 830712 8314 3 84212 842616 842822
8392 14 8443 15 8459 9
Monday [8] 8450 12 25 needless [1] 8425 10
845118 21,84525,17,18 needs [3] 833523 8425 24
money [2] 83II 13 8372 16 844516
monitored [2]829823 negatlve [3]834710 83498
831915 8366 16
monitoring [2] 829815 17 negotiating [1] 8316 7
month [1]8463 13 negotiation [1]8309 25
morning [2] 8318 25 83191 negotiatloDS [1]8423 4
mortgage [3] 8367 13 25 net [5] 8301 9 10 8322 7
8383 15 8363 3
mortgages [4] 8366 23, news [1] 8451 2
836716 21,22 nice [2] 8405 14 16
mostly [2] 830218 8323 15 night [1] 8316 7
Mother [1] 8309 20 nine [2] 8406 18 24
motion [3]8308 22 841918 nitrates [1]8372 24
8425 5 NOAA [9]829910 24
motion5 [6] 8308 20 25 8305 7 8320 15 8326 1
84363 84675 6 7 832720 8329 3, 13 8331 25
motivation [2]835117 nobody [2] 845814 17
mountain [2]8372 10 non-remote [1] 83621
8409 11 nonetheless [1] 830724
mousse [1] 8304 6 nonnal [2] 8362 25 8420 23
mouth [2]8305 16 837316 normaUy [2J 834920 843410
move [14] 83085 9 II NORMAN [8] 82983
8336 25 83471, 8374 25 8318 23 8323 13 8334 20
83802 838815 8391 14 84682 5 8 11
841219 8417 8 8422"9 Norman [26] 829710 14 22
845313 20 82985 830215,83041 2 4
moved [3]83472 83882 21 10 8317 24 8318"9 17 25
movement [5] 8376 17 18 83198 19 83203 8321 12
83878 83883 832223 8323 4 15 832925
moves [1]837621 833314 833422 833510
moving [3] 8348 11, 83835 83684
8387 5 north [1]8409 3
Mr: [3]839718 839815 northern [1]8352 20
8410 22 Notary [1] 8471 21
MS [1]83372 note [2]835414 836724
Ms [1]831015 notes [2] 8400 12 8471 10
mumble [1] 8371 20 Number [2] 8335 13 8345 24
mumbling [2]8371 16 21 number [21]8309-0 8311 12
Mundy [2] 8457 12 14 - 15 8337 8 8344 20 8345 24
municipal [1]836915 83544 835619 21 836625
municipalities [1]833620 8401 16 840220 841614
mussel [1]8333 4 84272 843815 8444 3
mutual [1] 8423 5 844822 23 844910
myself [2] 8300 17 8428 14 8450 21 845722
mysterious [1] 841925 numbers [10] 834023 25

840714 8414 21 841621
84397 9 10 11 8444 16
numerous [2]8341 16
838021

8465 23
materials [4] 8401 21
8407 10 843811
mathematics [1] 840714
matter [12] 8309 25 831619,
8322 23, 8339 21 8390 20
8437 1 8455 14 8461 3, =
8462 16, 18 84635, 25
Matters [1] 8312 18 - _ 
matters [2] 8413-6, 8471 11
Mayor [1] 8395-6
MAYSAP [2] 832519, 20
mean [37] 8299 21,8310 11
831417,20 8315 11
831711 832013 16 8336-6,
9 8339 15 8344 8 83568
8384-6,8389 3 841821,
8420-6 8422 25, 842420
842912,17 843311
843423,84351,843918, -- 
8442 5, 8443-6, 8453 3, 8
845413,
8455 6 22 84596 8463 13,
8464 7 8
meaningful [4] 835619 20
835718 21
mellI15 [3] 8359 18 8416-6
8422"9
meant [2] 8319 14 8390 4
mea!l1l"e [1] 833525
measurement [1] 8381 14
mechanIcally [1] 8399 12
media [1] 8451 1
meet [5] 8303 8 8435 14 16
8462 2 8466 18
meeting [2] 8322 14 8368-6
IMmory [1] 8401 20
memos [1] 841818
mental [1] 8370 11
mentioned [5] 8304 23
8387 22 839524 845021,
845415
methodology [5] 843717
8442 2 84655, 9 24
microphone [3] 829715
831811,83395
mid-August [1] 8423 14
middle [3] 8313 12 8431 20
84384
Mlke [1] 8353 25
mile [1]8372"9
miles [2] 8334 24 8372 7
military [l] 8372 11
MIllion [1]8374 8
milllon (7] 8361 4 8362 19
22 8363 11 8447 17 19
mind [4]8322 22 8360 15
839114 8424 11
minds [1] 8450 15
MIne [1] 84452
mine [I] 8449 21
minimum [1] 835015
miniscule [1] 8359"9
minus (4]8346 18 19 20
83475
minuscule [IJ 8383 15
minute [4] 833624 8411 16
844818 845917
minutes [l8J 8312 11
833715 833810 837511
8413 2 3 8432-0 843618

matenals to 011
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18 20 8395 3 8406 21 8344 20 23 8352 1 8354 17 840311 13 84574 10 845912
8420 16 8421 9 13 16 8355-6 12 15 83572 6,24 owners [2] 8303 7, 8304 3 Pasagshak [4] 8342 24
8426 24 8427 21 8428 2 6 83583 19 8360 8 8362 4 owns [1] 8342 3 8343 1 8353 16
8437 10 13 8363 17 19 8364 12 15 PAT [20] 82983 831823
oiled [24] 8304 11 833619 83656 16 8366 19 83673 -p- 8323 13, 8334 20 8339 7

-I 8361 10 16 20 21 836210 83701 7 18 83712
P m [6] 8436 22 23 8444 11 8376 5 8404 12 8409 20

18 83631 9 8365 5 14 25 14 20,8373 1 8374 13 22 844520 8446 23 8468 2 5
8366 5,7 836720 837619 8375 5 8 11 20 8376 3 6 8445 13 846725 8 11 14 17 20 23, 8469 1 4
8382 16 8384 2 8421 23 8377 21 23 8383 22, 24 packed [1] 8382 20 Pat [30] 8297 14 22 8318 8
842724, 8428 22 843711, 8388 15 16,838924 8391 7,

packet [2] 8432 25 8434 13
17 832619 8330-6 833623,

84393 9 11 16 19 8392 22 83935
packets [1] 8435 13

8338 24 8375 25 8376 7, 21
oiling [5) 8302 23, 25 83032 7 8395 18 8396 12 8397 12, Pagashak [1] 8342 23 837820 8380 13 8383-9 25
83212 83298 16 84028 10 13 8404 2 6 page [4] 8341 6 838811, 8384 11 838611 15 8389-9
otly-hke [1] 841925 10 8407 9, 13 8408 18 8444 16 8458 5 24 8390 20 8391 20

pages [17] 8323 23 8378-9,Okay [73] 8297 14 8302 7 8409 16 18 21 8411 11 10 84024 6, 7 843815, 16
839210 83938 839524

I

I
8304 17, 83078, 83174 23 8413 21, 8414 1 12 19 23

8441 1 845321 8454-6, 9,
8399 11 8400 10 22 8401 5,

I 831922, 83201 13 832112 8415 5 84163 6 20 8417 8 840918
8329 23 8331 24 8334 25 16 21,8418 1 8 8432 18,20 11 13 8456 13 8458 8 patches [1] 8321 2

8464168338 14 8339 1, 8340 20 22 8437 1,84383 10 paid [:5] 83545 8398 12, 24
patience [1] 831612

~ -I 8341 2 834519 8348 4 843921 25 8444 2 7, 14 Patndt [2] 8330 22 8339-6
8353 8 8356 6 8357 15 8445 2 9, 21 8446 22, 25,844120

patterns [1] 835116
LJ 83613 8364 20,836511 19 8448 14 8453 13 20 8454 3 pa1l"ed [1] 8387 2 pay [3] 840112 13 840220

8366 3 83705 8374 11 8456 11 21, 8457 21 plUrS [1] 8406-9 payment [1] 8409 23

I 837620 83772 10 16 8458 16 19 8459 1 8461 23 paper [2] 8339 17 8451 7 pays [1] 8350 7papers [2] 8451 4, 9
~I 837825,8381 1, 17 8382 5 8462 I,

Papke [32] 8355 18 835623,
PenJnsuIa [4] 8319-6

14 8384 11 13 8385 14 4 8463 24, 8464 7, 8465 12, 8358 11, 8360 23 8364 10
83864 22 838922 83913 16 20 8466 10,8467 18

835721,8358-9 14 8360-6, peomsu.Ia [2] 8319 23,
10 14 20 836114 8362-922 8392 9 8393 22, 8397 6 8468 18 24 84692 18 8363-9, 8365 5 14,17,25, 836022

8400 12 14 18 20, 8402 11 Oppenheuner [5] 8306-6 10
8366 5, 6 23, 83675, People [1] 835918

8409 7 8411 6 8418 9 8360 16 8404 14 8405 7
837619 8382 16 8383 5, 9

people [10] 829910,8305 1,
8423 11 8431 19,843221 opponent [1] 845912

8384 2, 8404 8 8408 4, 8311 15, 8330-9, 8347 8
,-1 8434 15 8436 19 8445 11 opportumty [11] 8312 6

843724
8360 1 836914, 19 8423 8

-' 8448 18 8451 23 8325 16, 832610 13 83342
parc:el [26] 8352 25, 8373 16 8434 25

8452 14 21,8453 12 8454 4, 5 8422 4, 11 14 842721 per~ (4] 8348 21, 8350 7,
5 8462 5 8463 15 22 84437 83745 8441-9,15 17,18 19,

8351 3, 8407 19
I I okay [4] 8321 23 833724, opposed [3] 8305 14 17, 22 845425,84551,9,18,25,

per~ [1] 8351 2384561 845916 84612,3
L ' 83386 84438 8360 13 15,16 17

percent [64] 8304 3 8347 5,
Old [2] 844716 20 opposite II] 830412

parcels [26] 833619, 21,
10 834912 13, 16 8350-9,

old [3] 8354 2, 8372 5 11 orally [1) 8425 12
8342 4 83454, 834722,

11, 8359 7, 8361 22, 23,
oo-scene [10] 829918 oranges [1] 8441 14

83537,837112 8405-6,17
836210;-18 20 21,23,

8314 15 24 832110 21 Order [1) 82974
8406 4 84417 16 844211

8363 1 2, 8364 2 9, 24,
83364 12 15 order [20] 8335 24 8337 22,

8454 21 22 8455 10 11,
8365 2, 83661,2 15,8372.-9

ones [8] 8344 6 835015 8340 17, 836915 20 8376 21, 22 83711, 837822
838021 8400 25,84012 8370 11 8386 15 83874

84562,3 845920 846110
23, 24, 8379 2 7, 8 9, 10, 20,

11, 84632 3 8464 24, 8465 18404 23 8406 7 84197 8407 1 8415 25 8420 9 14
Pardon [4] 830617, 831412 25,83803,

Omon [16] 8345 2 8348 7 8423 1 20 23 8428 25, 6, 7, 8, 25, 8381-9, 8382 18,
25 8349 7, 11, 835013 25 8429 23 8457 14, 8462 3, 8397-9, 8415 21

22,23,839905,7.13.840305,
I 839713, 17, 83985 15 846619

pardon [3] 8382.8 8391 5, 7,12,13. 14,8407 11;12,_':-\ I 8399 7I

840720, 8442 11, 13 15 ordered [3] 84261 2 8430 7 8409.22,23, 841005, 8,I Part [1] 8419-6'-- oozed [1] 8323-9 orgawzatlon [1] 8325 14 843S 1,844605
oozmg [5] 8300 25 8304 6 oragwaUy [1] 8373 24 part [2:5] 8303 1, 8309 20 percmta&e {ll] 8365 14 23:83105, 8314 4, 8319-6, 23,

I I 8321 2 3 832310 ostensibly [1] 831613
832816 83535,8372 22,

836717,18,8378.1,2,17, -
I open [8] 8309-9 8312 2 Otto [12] 8300 15 21 8301 3 8380 17, 8382 8, 8446 8,14I 8373-6 8376-9 10 11831621 8323 11 83553 24 8303-6 830415 8314-6 8383 15 8390-9 83973,

pel'UIltages {6] 83718, 10,
839219 842020 843011 8321 18 8322 17 8323 7, 13, 8380 IS, 16, 8382.19 -

I
openmg [3] 8309 19 8333 21 8335-6 842619,842915,84308, perfectly (2] 8312 1 8433 15

I 8311 21 84299 ought [8] 831112 8316-6 25 8440 19 8441 2 844418 19,
perfOnDlU1Ce [1] 8423 3

opens [1] 8316 20 8360 12 841014 8420-9 845719, 846418 perfonn.log (1] 8464 22
operatmg [1] 8312 22 842517

partacJpated [2] 8323 22, 24 period (6] 8301 7, 8384 3,
operations [2] 831419 ourselves [1] 8418-13

parties (21] 8335 20 22 8389 16, 841211, 843518, •
I I 83368 outside (3) 8341 6 8358 21

83425,8344-9,840111,
846414

operators [1] 8333 3 8406 25
841819 841921, 842IJ 10 perioda (l] 8393 238423 1 842723, 842912

I
opmlon [22)8301 14 8305-9, overall [4) 8314 23 8336 12 8433 25 8434 18 8445 24

pennJuJoo (1] 8440-6

I I 832213 17 .832915 8362 3 843711 8449 5 21 25 8450-9,
permjttioe (1] 833221

8333 16 8340 13 83581 3 OverruJed (2] 8367 7, 8373 3 8451 15, 19 20
penoa (2] 832l 18, 8442:6

22 8365 7 83673 8374 22 overruled (.~] 8341 14 partner [1] 845618 penooaUy (2] 8314 24,
83897 83922 8 18 20 835823 836217 837119 833613

I ] 84505 16 8464 16 21 8408 21
parts {4] 843715, 8440 8

perspective (1] 8331158457 18, 845823
LJ OPPENHEIMER [129] owned {4)8320 7 833619 party [8] 834919,835325, PETUMENOS (43) 8305 23._

8306 12 24 83073 8340 3 83425 8371 13 8431 12 8436 7 8440 13, 8308 8, 19 24 8309 7. 17, -
12 834111, 834224 owner [4] 8303 20 8304 8 83134, 10, 8411 25, 8412-4,

From oiled to PETUMENOS •



7 12 14 20 25 8413 10 14
8421 25 8424 25 8425 3 21
23 84264 8431 19 22
84324 6 12 17, 843416
84355 9 15 18 8436-6
84578 23, 845811,
8466 13 16 20 84673 8
Petumenos [14] 830722 23
830810 22 8309 5 8315-9
10 831616 22 842718
8432 20 8433 2, 21 8459 3
ph [4] 8393 14,16 8394 8
8399 20
Phase [1] 84262
phase [2] 8426 2 8430 8
phone [2] 8317 25 8412 21
photographs [3J 842813
842916 19
phrase [1] 84637
physical [2] 8405 24, 8411 1
pick [1] 8300 8
picked [3] 8300 1 24,
832116
pic:kfng [1] 842622
picture [1] 8352 19
pictures [3] 8428 16 843020
22
pie [4] 8361 1 8363 8
8366 14 841619
plec:e [9] 83378, 833917,
839419,841013,8437 2,14,
84421,84555 15
pieces [1] 83743
Piper [1] 8309 24
pit [1] 8307 20
pit! [1] 842020
place [11] 8306 14 8332 15,
22 8347 14 8349 7, 8379 19,
8398-9, 17 8421 15, 8429 19,
844915
placed [1] 8379 23
places [3] 8299 15 842022
842822
Plaintirnl [5] 8120 1 834tN
8384 20 84fJ2 3 8417-w1
plahttiffs [15] 8303 1,
831213,83188 8363-6,
8420 20 8421 7 8 22
842713 24 84284 843723
8453 3 8 846722
plan {4] 83105 8311 17,
84318 9
plane [1] 8436 14
planned [2] 8418 24 841911
planning [2] 8311 17 8368 20
plat [1] 8393 10
play [2] 8311 4 8312 11
played [1] 83305
playing [1] 8398 17
Please [21] 82973 5 18 20
831812 15 18 833817 21,
23 837513 19 837916
8432 12 8436 20 24 25
8444-9 12 13 846724
please [12] 8297 21 23,
831411,831816 8323 22
832924 834419 834522
8356 7 8363 7, 8372 4
8406 7
p~ [2] 8305 24 839714
plelmJre [1] 8404 2

Petumenos to PX
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plot [3] 8415 8 841610 834220 8351-9 838518 8394 23 839520 8396 14
8437-9 839916 8417 22 84476 11 18 20 21 8397 4 83985
plotted [2] 841512 14 18 84482 7 840123 8405 10 84082
Plus [2] 836717 842612 pnce [27] 8343-6 834716 8447 12 84482 5 8
plus [4] 8372 14 84072 22 8348 10 15 16 19 21 8454 10 8460 15 16 846223
84275,845722 834923 835015 17 property (77) 831915
pomt [30] 8308 25, 8309 17 8351 21 23, 83531 8389 14 8341 5 20 21 8342 8
8311 14 831625, 8317 15 19 839811 12, 14 8399 14 8343-6 15 8344 7 834520
832210 832917 83323 8401 11 840218 8406 22 8346 3 4 21 834715
83535 835414 83554 8408 1 2 8441 20 8349-9 835011 8351-6 8
837913 83807 8382 24 25 prICeS [3] 837421 83875 835322 8356-9 11 835719
838317 838718 83955 840214 20 835910 22 8361-6
840718 84208 84264 10 primary [1] 835725 8364 3 23 8371 12 25
84274 17, 843412 19 Prmc:e [6] 835723 836922 8372 1 5 9.18,21 837315
84528 84573,20 846323 83702 84225,8425 15 83742 4 7 838024 83815
pointed [2] 830919 8421 15 84293 83822 3 838523 24
pomtmg [1] 832725 prmclple [1] 8310 24 8386 19 20 8387 17 8388 1
poor [1] 83534 pnor [8] 8341 7 83514 20 8389.2 5 8 8394 17 19
pop [1] 8411 18 837918 8381 12 8384 16 21 23 8401 17 8402 18
population [1] 836912 8409 7 84321 8405 14 21 8410 14 24 25
Port [15] 82981, 5 9 11 prlonty [1] 8359 18 8426 8 15 8453 23 8454 21
8299 2, 8300-9, 8304 1, pro [1] 8315 25 84555 15,8460 21 22
831821,83193,5,20. problem [16] 830711 8461 1 8464 20 23,8465 6
81207,8321 16, 832218 24 830814 8317 21, 8341 15 proportionately [1] 8361 19
Portage [5] 835110 14 837624 837917 840719 propose [1] 843115
8400 4 8 16 8413 13 843918 23 proposed [6] 841921
portion [3] 8348 7, 8359-9 8440 22 25 8460 23,24 8425-6 843418 8438-9 10
8465 7 8461 21 8466 7 846722
position [6] 83018.15 problematic [1] 8426 12 proposmg [2] 84227 21
830916,843615,843723 problems [5] 8345 24 proposition {4] 8421-6 10
8464 8 8413 11 8423 22 844913 843210, 844312
positions [2] 8418 18 84537 prospect [1] 843123
842911 procedure [2] 8303-6 8315-9 protect [1] 841024
post~pm [1] 8352 11 proceeded [1] 8354 19 protocol [5] 841917 18, 20
potendaJ [5] 8426 13 84275 process [22] 8302 11 15 16 8422 7, 8425 7
9,843613,84373 830510 8313 13 8314 4 prove [1] 8335 24
powder [1] 8373-9 8323 17 832416 832614 provide [1] 8464 21
power [1] 8343 12 8328 19 8331 1 11 8334 6 provided [7] 8353 14 8376 8
practicalities [1] 8425 16 9 12 83543, 8372 22 8378 11 838014 18
p~m [1] 8352 10 83736 83955 84018 8422 17 8431Ztr
precisely [2] 8302 16 84278 844915 Public [1] 8471 21
8305 10 produced [1] 84477 public [7] 8312 4 84374
precluding [1] 8313 8 produces [1] 8376 15 843814 8440 7 8444 20
preface [1] 8370 19 productrve [2] 8434 13 17 8446 1 11
prefer [lJ 8466 20 professional {4] 8389 6 pubbshmg [1] 836320
preference [1] 8375-9 83922 7,20 pun [1] 8332 15
premise [1] 8440 2 proffer [1] 8412 8 Puma [1] 8424 17
prepare [4] 8345 11 836315 proffering [1] 831623 punitive [2] 84262 84308
8436-9 84507 profit [1] 84295 purchase (3) 8351 18
prepared [9] 8302 4 8348 5 program [1] 8303 16 835921 24
83611,836324 838314 project [1] 8369 10 purchased [3] 837212
839913 8440 3 8464 19 prominently [1] 8304 23 83941 8410 22
8471 12 promissory [1] 836724 purchasers [1] 8406 13
pro:nt {4] 8318 7 833723 pronouncement [1] 8310 21 purchases [1] 8311 13
8411 23 8424 8 proof [11] 8297-9 8305 14 pure [1] 8373 1
presentation [1] 8453 3 15 830910 8312-9 83138 purple [1)8364 25
presented [10] 830213 24 831710 20 833725 8412 9 purported [1] 833917
8304 4 8313 23 833521 23 842715 purpose [3] 8312 16 84425
842617 8429-9 844219 proper t4] 844025 844210 846010
845025 84439 84566 purposes [7] 835718
presenting [1] 842915 properly [2] 8311 22 844012 837310 83868 83893
presents [1] 8430 12 properties [:16] 8319 19 20 8390 4 8460 4 8461 14
preset [IJ 8452 5 8341 16 8343 11 22 pursued [1) 8458 6
president [6] 8298 1,5 834520 23 83477 19 push [1] 846613
8312 24 831821, 83192 4 83481 15 22 834923 pushing [1] 8346-6
press [1] 831216 83501 5 8351 16 83529 puts (2)8422 10 844922
presumably [1] 8465 23 8353 17 25 8354-9 835625 Putting [1) 842824
pretty {4] 8316 21 833310 83571 22 8366-9 836815 putting [3] 8303 1 845713
8394 5,840224 22 837014 8371-9 12 18
prevfous [1] 8389 25 8372 1 8383 14 838523 PX [2] 8417 3 4
prevfously [11] 833912 8386 16 18 8390 14 25 PX860S [3J 835124 25
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84704
PX9011 [1] 8341 4
PX906 [1] 838812

-Q-
quahfies [3] 8303 4 8464 3 4
quahfy [1] 8462 3
quarrel [3] 8394 13 8403 1
845414
quarter [1] 840721
question [33] 8311 20
8323 2 8329 18 8340 4
8354 18 8355 23 8357 14
18 83588 19 8360-9 12
83624,13 83656,16
8368 4 83702 19, 8371 22
83803 8383 22 8391 22
840714 841025 8411 17
8422 6 8440-6, 844515
844610
8456 17,846211 8465 14
questions £23] 8323 12
833419 8335-9, 833714
83572 8392 25 8404 10, 11
8408 3 19 8409 19 8411 11
12 8424 25, 8425 8, 8434 11
843721 8444 22, 8446 22
25 844814 24 845124
qwck [5] 8323 16 837011
8393 8, 8409 16 19
qUickly [2] 8422 24, 8424 3
qUid [2] 831525 83164
quo [2] 831525, 83164
quote [4] 8314 16, 8361 15
84394

-R-
R-f1Ie [1] 839422
racmg [1] 839717
radiUS [3] 8341-6 8342 6 12
raft [1] 8332 11
rafts [1] 8332-9
nose [2]829718 831812
nused [5] 8310 15 16 17,
8430 5 845711
Randy [3] 8375 22 8388 13
8402-6
range [7] 8343-9 83505
8372 6 11,15, 19, 8390 3
rare [1] 836723
rate [1] 843711
ratings [1] 8396 13
ratio [2] 835613 8408 10
re-evaluatlOn [2] 844714 15
reach [1]8394 18
reachable [2] 8301 6
833719
Read [1] 8314 13
read [21]8306 9 16 18 20
83075 831410 832620
833512 8377 7 837819
841714 15 841818 84297
844416 8451-9 84532
84542 4 846419
readmg [3] 8378 22 8379 6
841621
Real [1]840916
real [15] 8313 8 8341 5
8342 8, 8355 21 835720
8364 3 23, 8372 19 8380 24

STATE TRIAL TRANSCRIPr 9-07-fY1 VOLUME 52 CosxrduIcebyL.ook~9)

8381 5, 8391 22 83938, recorded [3] 8366 23, 5 22 8361 10 21 83622 21
840918 845323 8458-9 836712,16 83632 4,8 11 8366-9 17
rea1JstJc [1] 842212 recordmg [1] 8404 7 83672 9 16 20 21 836814
reappnusal [1] 844720 recordmgs [1] 8341 1 20 8372 1 17, 8381 20, 21
reason [14] 833717 8383-6 records [6] 8346 12, 84374, 8382 2,
8403 13 8406 1 8413 3 843815, 8444 20 84461 11 3 14 8383.3, 14, 8386 6 16
84322, 843320 843418 21, recreated [1] 842914 83873,15 17,23,8388 1,6,
844210 8460 19 84654 recreates [1] 842913 20 8390 2 5 25 8437 9
reasonable [4] 8422 18 recreational [9] 8353 23 8439 4 8440.2 3 8442.20
843123,845211,13 835922 83866,8387 3,15, 8444 21 22 844525,84463,
reasonably [1] 8429 24 838820, 8390 25 8406 12 4 15 16 17 8447 1 8
reasons [5] 84271 844910 RECROSS [4] 8409 20 8448 9
84535,10 844520 8468 23, 84691 remoteness [1] 8428 21
rebut [1] 8312 19 red (4] 8351 22 8366 3, 5 removal (1] 8426 24
rebuts [3] 8304 15 830519, 8401 2 _ rep [7] 8299 23 8300 17 22.
20 REDIRECT [6] 8334 20, 832118 19 8323 8, 832712
REBUITAL (18] 831823 840412 8446 23, 8468 11, rephrase (4]835714 8365-9
8323 13, 833420, 8339 7 20 84694 10 8382.15
83765 840412 8409 20 redtrect [1] 839219 rephrasmg (1] 8360 15
844520, 8446 23 8468 5, 8, reduced [lJ 8311 24 repbcate (1] 8428 12
11,14,17,20,23,84691,4 reduces [1] 8465 8 report (40]834411,835010,
rebuttal [12] 8302 5, 8 reduction [1] 8392 3 835111, 835613, 83574,
83034, 830518 8306 7, refer [2] 834619 836614 8386 4,12,839510,25,
8308 2 8309 10 83121 reference [1] 84164 83971 8404-9 84052,
8313 7, 831523 83381, referenced [1] 8396 1 8407 1 843718, 843816
841517 references [1] 8311 3 8440-9,21,25, 8441.5,11
rebutted [1] 8302 21 referred (3] 833914,8408 4, 844211 845321,25,8454-6,
recall [37] 8312 23, 8317 15, 843716 14,845523,845623,
833022, 833824, 834325, referrmg [9] 831919, 8320 1, 845710, 12, 13, 14, 19
834715,83553 835810, 834219 836413 836517, 8458.-6
8368-6 10, 16,18,21, 837620, 8381 21, 84394 8,24,8459 19,8463 14.
837612 8379 23,8380 10, refJect [3] 8423 24,8446 2, 8464.20
21,8386 8, 11 8388 5 845724 reportJne [1] 8383 15
83924,5,8394-6, 839521, reflected [2J 8348 21,22 reports [11] 8396-9,8437 8,
839616 19 839919 24, refused [1] 8458 23 8454-6 7, 845718,22. 23,
8401 24 840319 22 regard [5] 829710,8304 7, 8458.1,23,846412,13
8409 24 8312-9 842911, 8442 18 repraent [IS) 8314 19,
8433 17 8437 20, 8439 10, regardless (1] 834711 83303 83411 8361 4, 13
8447 13 8457 24 RegIOn [1] 8464 23 836212 19 83768 17 18,
receIVe [2] 8314 20, 8336-9 relate [2] 8340 23 845410 25 837'9"10 20,83988,
received [19] 8309 4 83479 relates [3]830711 8348 7, 8423 10
84035, 11 84152 841625 84558 representaboo [2] 8313-9,
841713 20 8418 7 845319 relation [1]846110 8407 25
8466 4 847016 17 18 19 relations [1] 8312 5 representatlona (1] 8432 24
20, 21 22, 23 relationship [9] 8355 3, representative [28] 829910
Recently [1] 837013 8362 2 845518 8460 5 12, 8300 16. 830115, ---
Recess [5] 8338 19, 8375 16 846110, 15, 17, 8463-9, 10 8314-15 8315 1, 8320 14, 15,
8436 22 8444 11 846725 relative (9] 8349 23, 8387 8, 8322.17 8324.2 3, II, 25 •
recess [9]8338 18 837514 8401 24 845513, 14 8459-6, 8325.2 4 7, 22, 24,83261,
841116 843621 8444-6, 10 8 8461 3 832711, 833014,19,
8452-6 846717 24 relevance (4]8310 12 8334J4 8336-4,15,846122,
recogmze (3] 8330 13 17 83674 8371 17 84564 8464-4
8391 12 relevant [5] 831022 23, repraeatatives (6] 832lJ7, -

.. recoUectlOn (1) 8330 8 8312 20,8313 1, 84567 832611,83312,12, 8332-4, -
recommend [3] 8321-6 remain [2] 829716 831812 12 _
83225 rema.mder [1] 8355 22 repraeated (2] 8336 B;--:::--=- ~---
recommendation [2] remAIDW& [2] 8303 17, -83791- ~ _ - _ _.....:<-~ ,-
8299 16 8321 7 844417 - representine (1] 8300 IS ~~;
reconsideration [2] 8430 12 relDlllD.l [2] 8428 23, 845312 - represents (10] 8340 15 _-_. :--
8434 2 remember [12] 832725, 8351J9. 21 8361 5 9 21 23,
Record [1] 8392 15 833014, 20 838419 22, 83813.5. 8385 21
record (37] 8297-6 21, 8386 14,83958 839825 relM {1] 8333 14 - 1

8309 10 16 83111 8315 10 8417 23 8430-6, 8451 8, request [3] 843110, 84493,-1
831816 83394 6, 841213 845713 requested (1] 847110
18 8423 19 23 8424-9 remind [1] 8379 5 requests (1] 845725
8425 24 842715 842910, reminding [2] 8338 14, require [2] 8440 20 84558
20 84302 3 4 8434 7 9 84678 requJred [7] 8324 8 832718,
844320 844516 18 8449-6 remote [76] 8342 8 15 17, 8328-6 10,832915 833316
845310 845717 24 83433 7 16 22 8348 22 833415
845810,18 22 25,846511, 835625,835722,835817, research [1] 8360 11
8466 18,24 83591 6,11,13,24, 8360 2, reserve (4]83521, 3, 83755

From PX9011 to research
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-s-
S-1 [2] 8385 12 8399 16
S-2 [2J 8385 12 839917
S-3 [2] 8385 12 839917
54 [2] 8385 12 8399 17
sake [1] 8455 11
sale [23] 8341 20, 24
834722 8352 10 836725
8385 22, 8389 11, 8397 18
23 839817 8399 8 19 24
8400 14 840223 24 25
8403 4 14 16 8409 22
84103 9
sales [30] 8340 8 16 20
8341 1 8342 1 8343 21
8344 1 6 13 15 834716
835017 835121 23
835211 835312 835614

8440 11
reserved [I] 831616
resIdentIal [6] 8342 16
8353 24 8359 17 8387 11
838810 8390 1
resIdue [2] 8314 18 8336 7
resolved [3]8313 16 18
831623
resolving [i] 831624
respect [i8] 8306 7, 830910
833920 83452 12 19
83528 835316 8360 13
8366 8 8368 13 8440 20
8441 20 84474 84555 13
8464 8 846710
respectfully [I] 8453 23
respond [1] 842717
responded [1] 8310 2
responds [1] 8388 6
responsibtlrty [1] 8298 15
responsible [1] 8424 12
rest [5] 8340 21 8372 13
83752 8411 20 841312
restated [1] 83885
restlng [i] 8413 10
restrIcted [2] 8346-6 83474
restrictIon [1] 8346 21
result [4] 8304-9 8312 4
8336 21 8392 3
resumes [4] 833821
8375 18 8436 24 8444 12
resurrect [1]8316 22
retam [1] 8347 1
retamed [1]846313
retract [1] 8420 19
return [i] 8387 20
returned (I] 8312 15
revenue [I] 84377
reverse [1] 8407 20
revIew (7] 8321 11 83561
83962 8438 11 8446 1
845822 84653
reviewed [4]8339 20 8371-6
8398 7 8446 11
reviewing [1] 8386 5
rewriting [1] 8313 24
rid [2] 8313 14 834513
rifle [2] 8372-6 11
RIght [ill 83177 8323 21
8336 2 8373 22 8380 2
83831 838718 839820
8400 10 84383 845815
right [i06] 8297 18 8306 10
23 8315 17 831619 83175
8 18 83187 10 13 83204
8321 8 8323 25 8324 10 18
22 25 8325 5, 8326 1 14 18
23 8327-9 11, 21, 832820
8329 19 8330 17 8331-9 14
19 22 83324 17 20 83353
15 83382 11 8343 1
8345 13 8349.15,8356 13
18,8372 8 8373 12 24
8375 7 8377 24 8378 15
8381 2 7 8382 10 23
8385 11.8386.20,8387 17,
8388 13,83899 14 19
8391.24 8392.23 8393 14,
21, 8397.2 11 17 8399.5
84Dl 6 9 8402 1 8404 19,
8409 23, 8411.22 2.5,

nserved to silent

841218 841421 84162 24 83671 836823 837918 19
841822 8419 14 8425 19 838523 8386-9 8387 2
842620 8431 18 8436 14 8390 2 83975 840520
8438 12 8440 11 8442 20 8408 1
84433 13 8445 1 18 Salome [5] 837015 83714
845023 845125 8458 18 11 25 8372 5
22 8461 21 84623 8 sanctIoned [I] 842023
8463 18 8464 2 8465 19 sat [2] 8322 -9 8368 11
8466 12, 8467 5 save [2] 8336 1 8418 13
nse [9] 82973 833817 21 saymg [i4] 83055 17 18
837513 843620 24 8444 9 8340 23 837025 837913
12 846724 8399 4 8403 21 8405 4
nsk [1] 842710 8410 25 8460 3 7 8 8461 22
RIttenhouse [i] 8393 16 scales [2] 8431 1 4
RIver [i]8373 17 scenes [4]84493 20 24
nver [2] 8372 8 10 schedule [2] 8452 7 13
road (7] 8342 13 20 22 sCientific [1] 8305 7
8353 22 8354 1 8372 7 sCientists [i] 8461 25
roads [I] 834312 Scope [1] 8408 18
Roberts [5] 8306 7 8307 16 scope [9] 8338 7 83573 7
17 83184 833617 84268 846216 18 84635
Robertson [i5] 8307 11 14 21 8464 1
15 18 8313 3 5 13 833718 screen [6] 8331 7 8344 18
21 83381 8411 24 8412 20 8364-6 8371 16 8377 17
843118 843318 20 839211
rocks [5] 8301 25 8304-6 season [6] 8314 17 20
831218 842720 22 83151 8336-6,9 14
Rocky [1] 831916 seated [8] 82975 20
rocky [1] 8332 22 831815 833823 837519
role [2]8312 8 84483 843625 8444 13 8445 14
roD [4] 842720 22 8447-9 second [19] 8302 23 8307-9
8448 7 831211 8313 3 83307 17
rolls [i] 8347 11 8333 7 8336 17 8341-6
roof[i] 835918 837523 837820 838815
room [3] 84343 845213 839919 8404 4 845424
845720 8460 23 24 8464 5
Roughly [2] 8403-9 10 secondary [1] 835924
RPR [i] 8471 21 sectIon [5] 8300 24 8322 2
rubber [i] 8332 9 83277 8346 2 845713
Rule [2] 831716 8462 2 seeuoos [2] 8300 10 8321 4
rule [5] 8440 13 845616 18 segment [16] 831416 18 25
846325 8464 3 83152 8328-9 10 832910
ruled [1] 8311 5 13 833218 20 83341
rules [2] 844812 845616 83358 83365 6 13 16
ruhng [4] 8310-9 8412 10 segments [5] 8314 20
84321, 845716 832813 19 8331 13 8336-9
rulings [2] 8309 11 844823 segregate [i] 8342 17
run [3] 8330 12 8332 7 Selby [1] 8395-6
8333-6 Seldin [1] 8397-9
rural [3] 8342 13 835323 select (7] 841921 842010
8360-6 8421 7 12 14 18 8428 4

selected [2]84024 842724
selectmg [1] 8426 7
self-serving [i] 8312 20
seD [5] 8348 18 8393 20 22
84038
seller [2] 8351 17 8406 II
sellers [2] 8406 16 840722
sellmg [6] 8348 15 16
836714 838618 84081 2
sells [1] 8393 24
semi-Austral1an [i] 8332 I
send {4] 8300 2 8337 13
8438 6 8449 23
sentence [i] 830710
separate [2] 8317 19 843923
separately [1]8463 14
September {4]8350 2 6
8402 25 8422 20
series [3] 8448 1 5 84552
serious [1] 8433 II

servmg [2] 8314 23 833612
sessIon [6] 833822 8375 18
843625 8444 13 8451 16 17
setback [I] 8346 22
setbacks [1] 8346 5
setnet [1] 841023
sets [1] 8465 24
Seven [I] 84105
seven [2] 840619 20
sewer [I] 8343 11
shade [I] 8352 25
Shaprra [1] 8308 7
share [I] 8395 13
sheet [9] 837612 8377 15
83785 8379-6 838010 12
13 20, 8441 25
sheets [4] 8335 1 8368 24
845721 8460 11
Shelikof [2] 8409 2 10
sheDs [3] 8372 25 83735
shop [1] 8323 16
shorehne [18] 8314 16 25
8323 25 8324 11 12 17
8325-9 8331 2 13 20
8332-9 15 16 8334-6 22
8335 1 83365, 13
Shorett [36] 833619
8395 10 19 25 8396 3 14
17 24 83972 8398 5
8404 7 843715 843816 17
8440 9 21 24 25 8441 5
8442 I, 6 11 12 8453 21 24
845414 15 845523
845612 25 845915 17
8461-6 846416
shorten [I] 8393 19
shorthand [2] 8452 24
847110
shot [i] 8373-9
shovels [1] 842'r23
show [36] 8310 19 8312 1
13 8324 15 832715 83282
8329 14 25 8333 25 8346 9
10 834720 8348 4 834922
8354 20 8355 11, 8363 2 5
8364 18 8366 22 8376 7
8377 10 8379 25 8387 3
8394 23 8402 3 8406 7
8407784095
8411 6 8434 9 8436 16
8437 5 8440 7 8444 20
84465
shOWIng [6] 8312 16
8363 15 8395 24 8445 23
84474
shows [13] 8351 1 12
8364 2 24 836612 8384 15
838719 8390 20 84078
842917 84378 844524
84465
shut [2] 8418 23 8419-9
sic [2]8335-6 834223
signed [4]8314 16 25
83364 13
significance [4] 8361 17
8428 10 23 8454 23
slgnlflcant [1] 83654
slgnfflcantly [1] 8412 2-1
slgnorr [3]8315 2 4 833616
slgnorrs [2] 8314 19 83367
silent [1] 8345 8
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slDlple [1] 8391 22
slDlply-agreed [1] 833519
smgle [4] 8302 18 19
8303 9 8334 14
SII' [4] 829715 21 831811
16
SII' [8] 8323 18 8326 5
8331 23 8339 6 8424 23
8461 23 8462 4 14
Sit [2] 8400 22 8436 15
Site [13] 830111, 16 8322 19,
8323 7 8 8372 22 8373 10,
8405 14 841022 23
842112 14
Sites [27] 8301 19 8320 16
8321 25 8349 11 8406 15
841822 24,25 84191 12,
21 24 8420-6 7, 10 11 16
21 8421 7, 8 23 8422 I,
8426 7 12 842713 15
84284
Sits [1] 8372 8
sittIng [6] 8302 2 8306 12
8321 8 8330 22, 8346 24
842421
situation [4] 83102 8312 12
8425 16 843316
SIX [1] 8419 3
SIX f7J 8369 16, 8406 18 24
84195 11 843816 845711
SlX-acre [1]83505
sIZe [11] 83504 9 8351 3,
15 837010 840524
8406 25 840723 8447 13
24 84547
SIZes £3] 8348 17, 835010,
840617
skeptIcal [2] 8313 7 831523
sketch [1] 8448 19
slofT [1] 8333 2
sky [1] 8346 24
slated [1] 842021
slJghtest [1] 8360-9
slJghtly [2]8350 15 8384 6
slough [2] 8311 3 8350 11
slow [1] 8423-6
slowly [1] 8323 10
slumped [1]830613
smaUer [2] 8350 7, 8361 8
Sauth [1] 8310 16
smooth-runnmg [1]83102
snacks [1] 8411 18
so-<alled [6] 83458 835814
8360 7 840521 8406 8
84084
sold [14]83454 25 8346 15
8350 14, 8351 2 7 8394 5 6
7 8403 6, 840721 23 24
solJclttng [1] 8309 14
solutIon [1] 8438 7
somebody [8] 8334 11
835415 836724 8368 10
840219 842016 84342
84646
somehow [2]8431 1 16
someone [2] 8402 20 8426 6
somewhat [1] 834918
somewhere [1] 8370 11
son [1] 8410 23
Sorry [1] 8371 1
sorry [21] 8303 25 8313 22

STATE TRIAL TRANSCRIPT 9-{}7-97 VOLUME 52 Caa::crdoa::zb,.LaaI:.s....c61)

8344 20 8364 17 83692 start [5] 83303, 6, 8375-9 83704 6 9 8371 1,3 23 24
8370 21 8377 12 8380 5, 837821 8390 21 8373 4 8374 16 24, 8376.2,
84021 6,8 840918 started [1] 8395 7 4 8377.20
8410 16 8423 21, 842819, starts [2] 837621 8379 7 8383 19 8389.23 8391 8 10,
843021 844224 844323, STATE [1] 84711 14 18 8392 13, 16 23
84484 845816 846217 state [34]829721 8299 18 8393 3 8395 16 8396 10
sort [6] 8331 25 835725 830115 17 8304 8 10 14 8397 11 14 8402 6 12
835822 840113 84168 83056 830812 8309-9 8404 11 13 8407 11 16---.,..'''
844819 8312 17, 831816, 832015 8408 19 22 8409 15,
sorts [2] 841923 842022 832110, 832222 835522 8411 12 84123 8413 6 18
Sound f7J 835723 836922 25 835611 20, 24 8360 19 8414 6, 15 20 22 84153 13
83702 84225 8425 15 21 8364 15, 8365 23 24 19 21 8416 13 IS 17,21
84293 844919 837615 8380 19 8382 17 8417 1 4 7
sounds [1] 83983 8384 2 4 8408 5 11 14 18 84184 2S 8419 3,
south [2] 8400 4 8409 11 11 8424 8 8437 7 5 8427 12 8433 8 13 15
southern [5] 8319-6 8352 22 stated [8] 8301 5 7, 15 8434 4 8435.25 8438.21
83616 837317 831018 8311 5 8322 4,18 843917 23 8440.23 84414,
southwest [1]8400 2 838925 24 844221 23 8443 1 3 5,
span [1] 8406 5 statement [19]830919 14,17,21 23 2S 8444.24,
spared [1] 8309 21 8311 21, 839324 842415 8445 4 8446.24 8448 13,
speak [1] 8370 25 8442 4 845612 84574 8453 18, 8454.5 8458 13
speaking [2] 835913 845820 845921,24 8460 I, 84593 6 10 14 19 8460 7
839619 9,10 8462-9 12,8463-9,20 846119 8462 7,10,14 17,
speaks [1]836724 21, 8464 11 20 22,8463 1 6 11 16 19,
specaal [1] 834118 statements [8]842712, 23 8464.2 8467:9,12,14,19,
SpeCUlC [4]8305 16 843025 8429-9 8433-9, B44() 13 8468 15 21 8469.5
8431 2, 844115 845710, 8460 4,11, 8463 17 Stoll [12] 8413 21,8414 13,
specifically [3]8401 24 States [2] 8330 18 8400 3 84331,843616. 8440 1,2,
8448 11 84563 stateWide [2] 8364 20,24 844414,22, 8456 22, 8462-6,
speck [1] 83053 Stay [1] 8451 4 8464 5 8465 18
speculation [2] 836619 stay [1] 833815 atop [7] 8317.5 8330 I,
83732 stayed [1]8434 2 83315 24 833225 83337,
speed [1] 8377 3 Steele [4] 8399 20, 84()(J 7, 8438.5 -
speD [2] 829723, 831818 840523,8406 23 Itopped 12] 8321:25, 836810
spend [1] 842725 steeper [1] 8352 10 ItorieI [1] 8451.2
spent [7] 831025, 831113 steepness [1]8353 4 Itory [1] 8313 2
83167 14,24 8372 25 step [3] 833511 841113 5tra./ght [1] 84093
8373 7 844815 atraJghtforward 12] 8456 24
spill [53]8319 9 11,14 Stepped [2] 830512 844817 846411
833622 8340 9 8349 7 stipulate f7J 8315 17 20 Strait [11"3409 10
83514 5 21 23 835521 83163 840713 843714 street [2]8323 16. 84277
835623 83571 20 83589 843918 844415 stress 12] 8303 7, 8392-6
15 8360 7, 20 8361 7 22 stIpulated 12] 831713, stretch [3] 832417 83263,
83671,2,836817, 837420, 84373 833310
83822 5 83833 8384 4 16 stIpulatmg 12] 8316-6 Itncter [1] 8304 24
838719 8388 23 8389 2 3 841814 itnctly [1] 8407 19
5 8 11 17 stipulation [32]8306-6 8 22 Itrike [1]8345 11
18 8390 6 15 17 19 8392 3 83077 9 22 8313 12 16,23 Itroo¥ [1] 8425 11
18,21,83953,84066,21 83141 8 10 13 83157,16 strongest [1] 8425 17
840724,8437 10,84468 83161,9 831712,13,14 study [5] 8340 8, 8344 2
spoke [3] 83544 837414 83184,833516 19 22 835617 8367~ 84053
844712 833617, 84141 8438-9 10 studying [1] 8342 1
sportsman [1] 8372 14 13 B44() 10 20 8445 23 stuft' [11] 8300 I, 23 8301 5,
spot [1] 8300 20 stipulations [3] 830525, 83021 8315 14 8321 7
spots [1] 8331 20 8306 3 833514 832210 8323-9 8347-9
spread [10]837612 837715 STOLL [189J 8305 24 8306 2, 836812 8425 5
83785 8379-6 8380 10 12 5 15 17 19,21 83072, 8 .ub [1] 8376 16
20,838221 22 83877 15 17,831318 8314 3 8 12, subdivided [1]8391-6
sprmg [8] 829822 831917, 14 831518 20 83172, 7,24, Subd&vU1oo [IJ 83351
832012 832213 8323 25 83183 6 8335 14 16 subdivlslOD [3] 8335 3
8325 17 832616 8400 13 83361 3 833711 20 24 83915
stage [1]83345 8338-9 12 16,24 83398 subject {5] 831619,8413 12,
stand [4] 833825 8423-9 8340 5 6 19 8341 22 8414 4 8448-6 8464 24
8442 12 8443 12 8342 25 8344 22 submit [2] 8356 11 13
standard [2]8315-9 83504 24 8345 16 18 8351 24, submitted 12]8450 5 6
standards [3]8304 14 25 83524 5 8354 22 23, subsequently [1]846214
standmg [2] 829716 831812 83558 10 14, 16 8357 10 substance [3] 8434 7 9
standpomt [1] 8340 2 14 16 83587 83592 845824
stands [7] 8338 17 837513, 8360 15 17 8362 8 8363 18 substances [1]841925
84041 8412 11 843620 23 8364 18 21 8365 10 12 suhstanttal [10]8372 23
8444 9 846724 19 21 8366 21 8367 10 84303 843414 8447-9

From sunple to substantial



SfATE TRIAL TRANSCRIPT 9-{}1-97 VOLUME 52
844911 17 8450-9 845219
8453-6 845521
Substantlally (1) 834521
substantlally (3] 8384 8
8429 25 8431 11
subsurface (6] 8421 13 16
23 8426 24 8428 2 6
Subtotal (1] 8377 5
successful (1] 8309 23
sufficient (4] 8384 6 83867
9 8410 12
suffiCiently (3] 8405 23
840616
suggest (3] 8430 15 84345
17
suggested (3] 8311 9
84211 84225
suggestmg [1] 838622
suggestion (3) 8414 14
843921 25
sum (1] 84479
summary (1] 845723
summer [5] 8368 19 20
8390 22 8406 5 8464 22
sunmer (3)835214 24
835311
Supenor (1] 8410 18
supenor [2] 8394 11, 840513
supports (1] 84375
suppose (2] 8315 11 8465 22
supposed (2] 8420 1
842313
Supreme (1) 84348
Surely (1] 8452 18
surface (3] 8421-9 8426 15,
22
surprISed (2]83974 84156
surrebuttal (9] 8338 2 4
8418 13 8436 14 8441 1
844210 8443-9 84565 7
Survey (1] 8400 3
survey (6] 8299-9 8300-6 11
22 8320 11 8323 25
Surveyed (1) 8374-6
surveyed (3] 8299 15 8321 1
83221
surveys (3) 829822 831917
suspect (4) 84165 842320
22 846520
Sustained (4] 8362 7
837022 837415 23
sustained (5] 8323 1
833621 8358-6 8374 23
839611
sway (2) 8322 13
Sworn (2) 829719 831814
system (3) 8342 13 20
835322

-T-
table (2) 8387 10 11
takes (6] 8312 11 834620
837612 842919 844312
84452
Talbot (2) 8329 3 11
Talbott (2) 832720 8331 25
talk (17] 8301 3 8311 15
832317 832610 836914
16 8381 1 8391 3 83976
841817 8431 18 84332

Substantially to treated

8460 18 8466 11 21 84676
7
talked (5] 8312 24 832410
8368 11 8385 10 845713
talkmg (19] 8311 4 12
8327 17 8343-9 8361 8
836725 838125 839414
8403 22 8439 5 8440 1
8441 25 8442 1 23 8443 1
2 8458 2 8462 8 8463 1
tallIed (2] 837917 19
tallies (1] 8376 13
tally (2] 835612 837011
tape (8] 8310-9 8312 10
8412 2 5 8440 14 8461 24
8464 8, 8465 22
target [1] 831020
task (1) 8450 8
Tax [4]84395 8446 3 16
tax [6] 8360 5 8444 1 20
8446 4 17 8447-9
taxable [10] 8359 6 8
8361 5 10 83638 8383 16
84377 844710 84482
Taxables (6] 8376 14
838011 19 23
taxation [1] 8448-6
TeA [6] 8440 2 3, 8444 3 21
844810
Teal [4] 8303 15,16 83103
841315
teams [1] 8433 5
telephone [1] 8313 10
telephonic (2]831717 21
television [1] 8451 2
tellmg [4] 8368 21 8414-9
84318 9
tells [3] 8372 19 83832 3
Ten [1] 8436 18
ten (25] 8312 11, 833715
8349 12 8350 9, 10 8351 1
7 8361 23 8369 18 23 25
838821 84035 12 18
8406 23 8407 12 21 22
8432-6 843619 8444 25
ten-acre (2) 8348 18 8351 1
tend [3] 8312 19 834314
83888
tended [1] 8406 24
tends (1] 842618
term (8] 829825 8319 8 13
8320-9 8322 6 835719
8360 19 8408 4
teroed [1] 8301 9
termmology [1]8370 20
terms [30) 8340 7 8341 23
8342 7 8 8344 1 8353 1
835421 835916 8361 20
8362 3 8366 24 8392 11
839614 84019 840218
84036 8 9 12 13 16 17
8405 13 24 8409 13 25
8410 3 9 19 8462 2
terrain (1) 8421 3
testified [27] 8303 16 19 23
24 8304 2 8309 25 8311 8
8329 7 83384 8339 3 12
13 8342 21 8351 8 8354 14
8360 10 83675 8368 4
836911 8384 25 841523
843719 84571 845814 17

24
testIfy [8] 8313 24 831523
83165 831712 84134
84323 84617
testunoDlsl (1] 8313 9
testunony [65] 8297 10
8302-9 10 13 14 22 24
83034 5 15 8304 4 15 20
830519 83103 18 22
831118 831213 20 23
83131 3 831618 8317-6
8326 17 8338 7 8339 20
8340 13 8341 12 835418
8355 17 24 8356 1 8358 1
4 20 22 8360 11 8362 14
8365 7 8367 3 8371 6
8374 22 8383 10 8388 5
83892S 84144 842623
8427 19 842921 843320
84372 14 22 23 8442 13
18 8444 17 8445 15 18
8453 15 8465 8
Thank [13) 82982 8302 3
831822 833510 11
837118 839110 8417 7
84181 842711 8429-6
844813 846511
thank [12] 8303 14 8304 17,
832312 8335-9 839118
8411 13, 842414 24
8425 19 8431 5 844816
845221
Thanks (4] 8344 23 8384 10
8400 22 8457 7
thanks [3] 83763 844522
846723
theory (3] 8426 14 20
there'd [1] 8321 5
Thereafter [1] 8311 8
thereafter [1] 8303 18
They'd [1] 8351 2
they'd [1) 8419 9
They'll [1] 8414 20
They're [6] 830720 8308 12
835224 8400 25 84151
845321
they're [19) 830721 833521
8341 17 8359 20 22 23
836723 8379 18 8404 16
8431 16 84394 5 8440 12
845410 8458 10 8460 16
84614
They've (3) 8353 10 8439 12
84411
they've [7] 8343 12 8359 20
8431 10 843912 14
thmkmg [1) 8402 25
third [2) 8308 13 840722
thirty-seven (1)8351 7
thoroughly [1] 8414 6
Three [7] 8321 14 841825
8419 1 2 5 84262 84584
three [16] 8321 14 83245 7
83457 835014 83572
8361 12 8387 11 8398 14
840611 841910 12
8426 23 8448 20 8457 13
846621
three-and-a-hal!-acre [1]

83506
three-quarters (2) 8306 3

833812
three-year [1] 8301 7
throw (2) 8431 20 22
Thursday (1] 8436 11
Tide [l] 8332 21
tide [3] 830119 84224 18
tIght [2] 8406 17 18
tunber [4] 84475 10 17 18
tImes [10]829824 830220
831513 83454 83851
838618 838722 840810
8450 21 8457 11
tunetable [1] 8425 15
tJp [3) 8361-6 8431 1 4
tItle [1] 8339 19
Tomorrow [1] 8467 11
tomorrow (8) 8436 1 7
8439 20 8440 18 8451 17
8466 22 84672
tone [1] 843423
topics [1] 8404 3
topograpluc:al [1) 8411 1
topography [3] 8352 15
8353 10 8405 13
tops [1] 8372 10
total [I8] 8340 15 8342 2,
8359 -9 8361-9 22 8363 3
8364 16 23, 83654 14 24
836719 837625 838024,
8382 21 84082 10 8446-6
totalJy [1] 8441 13
totals (2]8364 20 837616
touch [1] 83743
Tough [1)8431 25
tour [I) 8419 11
towards (2) 8342 13 23
towel [2) 8431 19 22
town [1] 8426 9
toXIC [I) 8373 8
tracked (2) 838~ 3
tract [7] 8345 25 8346 13
8350-6 7 8392-9 8393 11
8400 1
tracts [4] 8342 3 8346 13 15
834920
tral1 [1] 8346 3
transaction [22]8345 12 19
834615 16 83491 83502
8370 16 8371 4 25 837313
8385 20 25 8394 7, 16
8398 18 8399 1 8400 7,
8403 15 8404 21 8405 1
844215
transactJOns (24)8340 17
18 24 834219 8344 3 4 6
8 11 83453 83488 83497
835020 8351 15 83671 21,
836922 24 8384 16
838717 839815 8400 23
8404 18 8405 25
transcrlpt [5] 8310 17
8311 3 835421 8471 9 12
transcription [1) 8471 10
transfer [5) 834119 20
83424 8344-9 8400 15
transferred [1)8341 16
transfers (2) 834015 83422
transport (1)8424 18
travel [2) 8299 5 8
treated [1)84575
treatment [14]8314 21
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1-
8321-6 83273 6 18 8328 5 umt [7] 834724 8348 14 19 83303 83371, 8464 24 wave [1] 84273
9 23 25 83293,15 833316 21 8401 17 8402 17 21 VIdeotapes [1] 8429 20 wa,. [1] 8392 24
833415 833610 Unrted [2] 8330 18 8400 3 VIeW [39] 8310 18 8313 1, WB2 [3] 8326 21 83353, 7
tremendous [1] 8456 8 umversally [1] 8340 3 8317 12 8323-9 8341 25 we'd [5] 8324 14 8333 10
trend [18] 8386 7 12 15 unJ..nown [1] 842610 8346-6,8 20 21,83472 3 835124 8385 21 8441J-9
83873,12 14 19 838821 unlike [1] 8426 7 8349 13 8386 5 8395 13 We'll [5] 8313 10 831520
24 8390 1 3 20 24 8444 20 unobjected [1] 8413 25 839911, 841010 841817 837512 8407 13 846719
844524 unoLled [1] 843712 21 8420 4 7 8423 20 23 we'U [10] 831611 8317 21
trends [1] 8390 1 upstaIrs [1] 8300 5 842413 84261 13 18 19 8330 12 8331 24 833720
trepidation [1] 8451 24 urban [17] 8342 16 83595, 84274, 8428 8 8429 23 25 21,833824 8414 23
traal [8] 8316 14 834516 10 11 14 16 8361 25 8430 8 8431 11 844IJ 10 8452 13

r-j 8370 23, 8449 7 8 8450 22 836713 836916 8372 18 8449 8 15 8452 24 8453 6 We're [12] 8313 12, 833720,
I, 8451 6 8452 4 • 8383 4 838723 24 8388 4, 11,84557 24, 8353 20 8365 17,

Traal-Lmk [1] 8358 IJ 22 8390 23 Vallage [17] 82981 6 83052 8411 25, 841220, 841812,
traals [1] 8451 8 useful [1] 843722 831821 83193 5 835023 .843615 844223,84431,

J
Tnllium [1] 8403 12 uses [3] 8306 24 8353 23 8385 5 8391 4 12 23 84628
triP [3] 8422 22 8429 2 840811 839514 20 839614 83973, we're [23] 8297-6 7 8302 4
844919 usual [1] 8306 14 8401 22 8402 14 8313 24, 83161 833725,
trlps [2] 8298 20 8320 18 utilizes [1]8348 23 village [5] 8304 21,833619, 8346 25, 8363 19, 8370 20,
trouble [4] 8382 7 8412 21 834216, 834310 844716 8378 23 8379 5, 8384 19,

f
23 8440 10 -v- villages [3] 8342 15, 8343 4 8387 25 8392 17 839810

~ - true [25] 8305 13 8312 6 7 7 8412 21, 843614, 843723,
83158 83168 9 8325 I, 18

vacant [2]838712 8390 1 VIrtually [3] 8303 20, 835116 8461 4, 20 8463 8 8464 7vague [1] 8362 13
I I

23 8326 2 7, 12 8328 11 Valdez [19] 833621 835810 8353-6 We've [4] 8323 15 84244,
8329 5 8335 22 23 24 virtues [1] 8305 14 842719 843213
83563 838724 8428 7 8361 6 8364 10 8365 1 13

VISible (4] 8299 25 8300 23 we've [8] 8380 15 8385 11,22 837616 17, 23 8377 4846311 8464-9 8471-9 11, 8378 1 17 8379 5 8304 5 8322 10 839310 842623 84271,
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(1) PRO C E E DIN G S
(2) (Call to Order 01 the Court)
(3) (Jury out at 912 am)
(4) THE COURT Good morning We re on the record WIthout
(5) the JUry Counsel how do you propose to go about these

stages
(6) of thiS legal argument?
(7) MR DIAMOND Well I thought we could best deal WIth
(B) legal argument by postponing that and lumping Into the heart of
(9) the matter and the correction of elencal mistakes on the

(10) record and the exhibIts
(11) THE COURT That s true last things first
(12) MR DIAMOND I ve been apPOinted the task of
(13) correcting everybody s mIstakes I think It s probably
(14) frttJng
(15) Your Honor dunng the course of the Teal examination we
(16) wrongly admrned DX13156A-1 m sorry I did Itagam
(17) 13165A - IS that what I said? Was Incorrectly admrned as
(lB) 13156A The correct exhibit should be 13165A
(19) (Exhibit 13165A received)
(20) MR DIAMOND I am told Mr Oppenheimer also commrned
(21) at least one mistake The Carlson eXhibit admrned was not
(22) 15253 It was 16253
(23) (ExhibIt 16253 received)
(24) MR DIAMOND Dunng the course of the Dekm
(25) examination - well I have to do that over anyway The next

lOoWC(l)
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Vol 1 4
(1) one IS the Court s mistake Defendants ExhIbit DX10461A was
(2) admItted and dunng the course of subsequent colloquy about
(3) other exhibIts whIch you declined to admIt you I believe
(4) Inadvertently listed that exhIbit amongst the exhibits that
(5) you were not admitting but 10461A whIch was the -
(6) Mr Dorchester s chart of damages by corporation was admrned
(7) and that should stili be admitted I think Mr Petumenos
(B) agrees WIth that
(9) (ExhibIt 10461A received)

(10) MR PETUMENOS I don t know about the others but I
(11) do remember that one
(12) THE COURT Tell me something Does the elerk
(13) understand thiS?
(1<4) THE CLERK Yes we do
(15) THE COURT That s alII need to know
(16) MR DIAMOND ThiS has all been scnpted out for our
(17) purposes
(1B) THE COURT I ve seen your scnpts go awry before
(19) MR DIAMOND DX1973A we would like to WIthdraw
(20) because the appropriate pages were admrned separately
(21) MR PETUMENOS What IS It please?
(22) MR DIAMOND Teal Exhibit 1973A
(23) (ExhibIt 1973A withdrawn)
(2<4) MR DIAMOND And I understand the following
(25) photographs have already been admrned but we need to put It

I I
I I
'--
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Vol 1 5 Vol 1· 7
(1) back on the record because for some reason It dldn t get In the (1) asserted that dunng the years 1984 through 88 the vanous
(2) record In the transcnpt These are Dakin photographs they (2) plaintiffs earned In real estate Income the amounts depicted
(3) are DX120B4A 4 14034A 34 - (3) and that the - the total projected revenues and projected
(4) MR PETUMENOS Slow down please (4) revenues received by corporation In the Mundy report are as
(5) MR DIAMOND 14034A 34 14034829 14034A 40 (5) depicted on the - on the matnx
(6) 14034A9 14034A 10 14034A 1 16242 14043A Ithlnkyouve (6) There IS no controversy that these numbers were
(7) already admrtted those (7) legitimately offered There was never any objection to
(8) MR PETUMENOS Could you read the last two back? (8) Mr Dorchester talking about these numbers and putting them In
(9) MR DIAMOND 16242 - my dysleXia IS shOWing thiS (9) eVidence They are not In eVidence because we Simply

(10) morning - and 14043A tendered
(11) MR PETUMENOS I m sorry (10) the graph The graph was not received
(12) THE COURT 14043A that s what the transcrIpt says (11) THE COURT So In other words he dldn t teStlfy to
(13) MR DIAMOND Thatswhatltshouldbe (12) theactualnumbers
(14) THE COURT The ruling IS counsel whatever you say (13) MR DIAMOND Right The numbers are not In the
(15) MR PETUMENOS We ve really come down the road (14) record anywhere and should thiS matter go - go elsewhere
(16) MR DIAMOND I have some rulings I d like on the from
(17) directed verdict (15) thiS courtroom post JUdgment I mean I would like to have -
(18) THE COURT III tell you when the ruling changes (16) THE COURT I bet you would
(19) (exhibits DX12084A 4 14034A 34 14034829 14034A 40 (17) MR DIAMOND I d like to have the numbers In the
(20) 14034A 9 14034A 10 14034A 1 16242 14043A received) (18) record I don tthlnk there s any controversy about that and
(21) MR DIAMOND Your Honor you Will remember DX13095C (19) JUst Simply set them out In a non argumentative format
(22) Is an example of several similar bar graphs that you said we (20) THE COURT What Is the controversy Hthere IS a
(23) could - we could use dunng the course of clOSing but they (21) controversy?
(24) would not be received I have prepared and given counsel (22) MR PETUMENOS There IS a controversy because I
(25) DX16439 1 which are the numbers In a graph form In a matnx (23) think what you see before you IS the manipulations of a graphiC

(24) artist and we see the same eXhibit baSically being proffered as
(25) before What happened of course was that the JuxtapOSition

Vol 1 6
(1) form
(2) THE COURT Those are the ones you re gOing to use?
(J) MR DIAMOND I m sorry?
(4) THE COURT The numbers of those you re gOing to use
(5) MR DIAMOND As you remember the objection to thiS
(6) eXhibIt was argumentative not that the data was Irrelevant or
(7) otherwise inadmiSSible but the portrayal In the graphiC form
(8) was argumentative We don t have the numbers otherwise In
(9) eVidence

(10) You II remember that we had Mr Dorchester Simply say
(11) explain how he prepared these graphs what they purported to
(12) depict We offered them there was an objection about
(13) argumentativeness It was reserved When we argued It a day
('4) later you agreed these were argumentative I asked whether I
(15) could come back and submit the numbers because we don t
have
(16) the numbers In the record anywhere ThiS IS Simply numbers
(17) and for record purposes we would like thIS received In
(18) eVidence
(19) (exhibit DX16439 1 offered)
(20) MR PETUMENOS I object to the exhibit
(21) THE COURT Well received into evidence for what
(22) purpose?
(23) MR DIAMOND For what purpose?
(24) THE COURT Yes
(25) MR DIAMOND To prove the tnrth of the matters

Vol 1 8
(1) of the actual rental earned prior to the 011 spill to
(2) Dr Mundy s rental analySIS was what caused you to say thiS
(3) eXhibit was fine for purposes of illustrating the expert s
(4) opinion but It was not real eVidence to go Into the JUry room
(5) What I understood Mr Diamond to say IS that he dldn t have
(6) an eXhibit that showed the pre spill rental actually earned
(7) rental revenues that he wanted to have Into eVidence and what
(8) he has produced IS once again the juxtaposition of the rental
(9) before the spill WIth the theOries of our expert next to them

(10) which IS Exxon s theory of the case
(11) That Snot how those two are related It is our theory of
(12) the case that they are not related as we put In the
(13) testimony What you ruled IS It s fine for argument It s fine
(14) to set forth your theory of the case and to Illustrate your
(15) theory of the case In the direct but It IS not proper as real
(16) eVidence In the JUry room consistent WIth all the other
(17) rulings
(18) What thIS chart does IS take It out of graph form take
(19) some color out and do the same thing You can see there s the
(20) 011 spill In the middle there s the figures on the right and
(21) Dr Mundy s - excuse me the pre spill figures on the left and
(22) Dr Mundy s figures on the Tight They re stlliluxtaposed as
(23) you argued and the defect that caused you not to put it In the
(24) JUry room before IS not remedied
(25) If Mr Diamond wanted the Jury to know what the pre-spill
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rental was which IS what hiS argument was thiS chart does a
great deal more than that and the only thing I recall being
reserved by the Court was If you come to me WIth something
that shows what the pre spill actual revenues were the facts
of the actual revenue that s one thing but 11 you JUxtapose
them as the other charts did and create the argument you can
use It It s not gOing to the JUry
So my obJectlon IS that he s got the colored ones to argue

from but these shouldn t go Into the JUry any more than the
other ones should
THE COURT Okay Is the Issue - tell me something
Mr Diamond Is what you re arguing that the actual land
revenues figures should be In eVidence?
MR DIAMOND Welf yes those should be In eVidence
as welf as we don t have anywhere In the record aggregated by
Mr - either In total or by year as thiS breaks out what the
indiVidual plaintiff projections are according to Dr Mundy
Alf we have are the parcel work sheets
What thiS does IS It aggregates the projected revenue for
all SO-some odd parcels breaks them down by plaintiff and sets
them forth on an annual baSIS So neither the data on the left
of the bar nor the data on the rrght of the bar IS anywhere In
the record of the case
Arguably If you got out an adding machine you could do
some calculattons to give you the data on the nght Side

Vol 1 11
(1) were on the diagram Therefore although he dldn tactually
(2) repeat the figures the figures are in eVidence I Just wasn't
(3) gOing to admit the exhlbrt. But hiS - I mean I conSider It
(4) to be part of hiS testimony I mean I think In terms of final
(5) argument you could pOint to the diagram and say Look thiS Is
(6) what the figure IS
(7) MR DIAMOND Welf I certainly can but there S
(S) nothing for the JUry to then refer to dunng dellberattons to
(9) confirm that those numbers are accurate

(10) THE COURT Exceptthelrmemory
(11) MR DIAMOND Except-welf except I didn't put all
(12) these charts up as you If recall What we dId was put one up
(13) by way of example and to save time we asked Dorchester
(14) whether he prepared Similar ones for the other plalnttffs so
(15) they don t even have numbers In their notes as to the other
(16) corporattons
(17) If the problem IS Juxtaposing their theory of the case and
(1S) Mundy Snumbers agamst the actual numbers I m happy to set
(19) these forth In separate exhIbits but there S never been any
(20) objection to either the actual numbers pre spllf or the
(21) aggregate numbers of Mundy post-spill and so long as I can
(22) accommodate Mr Petumenos concerns about
argumentattveness It
(23) seems to me that the exhibit ought to be recetved
(24) The data Itself IS plainly admi5slble It S Important
(25) data and It Ssomething that I ttunk the Jury ought to have In
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(1) although I m told that because there are discount present
(2) value calculattons taken Into account It gets a little bit
(3) complicated but none of thiS data IS In the record and 11 the
(4) objection IS Juxtaposing It left to nght I m happy to put-
(5) put the actual revenues and the Mundy theoretical planned
(6) revenues on a separate sheet I think It JUst makes It
(7) unWieldy
(S) I think we re entttied to have thiS data on the record In
(9) the case It s not In controversy These are the plaintiffs

(10) numbers on the nght-hand Side as aggregated by
(11) Mr Dorchester They are numbers that he calculated on the
(12) left hand Side There S no dispute that they re the actual
(13) numbers and we re not gOing to use thiS in argument We re
(14) gOing to use the chart you told us we could use In argument
(15) What we want thiS for IS really record purposes
(16) THE COURT Welf for record purposes III
(17) certainly - I Will allow you to have thiS exhibit to show what
(1 S) your theory IS but I m not gOing to send It Into the JUry
(19) room
(20) MR DIAMOND Would It make a dIfference If we Simply
(21) cut out If we put these on dIfferent pages?
(22) THE COURT Doesn t make a difference at all but let
(23) me explain something to you
(24) To me when I heard thiS diSCUSSion the first time r
(25) thought well the WItness has shown the diagram The figures

Vol 1 ·12
(1) the JUry room so that when they go sift through the vanous
(2) theorres of the case Hthey agree WIth ours they can go back
(3) and look at what were the actual earnings real estate earnings
(4) from these corporations and Hthey want to let s compare
(5) those against what s Mundy said That was Diamond s

argument
(6) let s see 11 It really makes - holds water
(7) THE COURT Here s the chOice you put me to counsel
(S) I mean I don t have a WItness now to testrty You ve created
(9) an entirely new exhIbit

(10) MR DIAMOND It ISldenncal to-
(11) THE COURT It may very well be counsel but the jury
(12) has never seen It and It IS something that was never discussed
(13) unttlthls very moment so I m - you can understand how 1m
(14) reluctant to admit It at thIS ttme
(15) MR DIAMOND I undemand you -
(16) THE COURT But I don't want to cheat you out of a
(17) fair presentation and - and I m not sure that I dldn t
(18) misapprehend thmgs the fIrst time around Let me see those
(19) the first exhibIts again
(20) MR DIAMOND This is the one for Chenega
(21) Corporation I m actually gOing to give you the Port Graham
(22) too
(23) THE COURT You have the transcnpt? You gave It to
(24) me on the first go-around Will you give me the transcript
(25) that you feel was foundation tor admlsslbtlrty of these?
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(1) Now what we retalklng about IS a total of four exhibits (1)

(2) nght the ones that I Inroally refused to allow In the (2)

(3) record? (3)

(4) MR DIAMOND 'believe there was one for each Native (4)

(5) corporatIon (5)

(6) THE COURT So It was Port Graham Chenega -I ve (6)

(7) only got those two (7)

(8) MR DIAMOND Yeah I don t have all of the bar graphs (8)

~~~ ~

(10) THE COURT You have to get them because I want to (10)

(11) IdentIfy them for the record (11)

(12) MR PETUMENOS If you re gOing to show the Court the (12)

(13) transcnpt there IS quite a substantial record leading up to (13)

(14) thiS offer and the prevIous pages relatIng to - (14)

(15) THE COURT PrevIous pages of what? (15)

(16) MR PETUMENOS Of whatever number you were Just (16)

(17) given because 'lUst scanned It back (17)

(18) THE COURT 7344 Is the page that I m looking at (18)

(19) MR PETUMENOS I m gomg back as far as 7343 7342 (19)

(20) and finding a fairly substantial reertatlon of what the theory (20)

(21) IS that Mr Dorchester IS espousing~ these exhibits (21)

(22) THE COURT Okay let me look (22)

(23) MR PETUMENOS Probably begInning about 7340 (23)

(24) actually (24)

(25) MR DIAMOND We actually had a hearrng outside the (25)

Vol 1 -15
believe should go Into the JUry room and therefore they Will
not
On the other hand you may indicate that these are the

figures and the JUry can take them down All rrght?
Now because thiS IS probably incomprehensible problem for

any appellate court to deal~ I m gOing to have all of
these exhibits placed In one court s exhibit the next In
order The black and white one~ actual land revenues set
next to Mundy s theoretical land revenues which IS 16439 1
Will be on top and the other exhibits which you may use In
your final argument and refer to the figures just as If
they re In eVidence those WIll be attached in the same exhibit
underneath the new exhibit that you ve indicated
THE CLERK. 36
THE COURT All nght It s Court s Exhibit 36
(Exhibit Court 36 Iderrtrfled)
MR PETUMENOS Could I give the Court a report on
Instructions where we are on that?
THE COURT Not yet counsel Yeah - well tell me
tell me Go ahead
MR PETUMENOS There was a meetlng last night between

the parnes I think fairly soon we are gOing to be filing
~ you an agreed upon set of the general instructions
unrelated to the Issues In controversy Then counsel are
plannIng to go when thIS heanng IS over take some time to

Vol 1 14
(1) presence of the JUry about these
(2) MR PETUMENOS Right
(3) THE COURT Okay
(4) MR DIAMOND The Eyak and Tatrtlek are one pages
(5) each They are 13091Aand 14049 thatsEyakandTatltlek
(6) You have Port Graham and Chugach English Bay IS 140471

and
(7) 2 and Chugach Is 140468 1and 2
(8) THE COURT Okay Are these extra copies?
(9) MR DIAMOND Yes

(10) THE COURT Well 1m not gOing to take too much tlme
(11) onthls This Is the ruling
(12) DX16439 1 will not be admitted brand new exhibit I don t
(13) know what - what the complexities of It are but It has the
(14) same mflrmltles as the other one and It doesn t have
(15) foundational testimony so It s not gOing to be admitted
(16) As to the ruling that was prevlousf~ made I stili think
(17) that you have a fair shot at making the argument and that
(18) eVidence - the evidence Is In the record Now the fact that
(19) you dldn t run this - thIS WItness through the litany by
(20) taking every one of these exhibits and saYing What were the
(21) actual total pre spill revenues doesn't bother me too much
(22) You ve got the exhibit you can use - the WItness referred to
(23) the exhibit You may use these exhIbits and recrte these
(24) figures to the jury as I said before and the prevIous
(25) diSCUSSIon stIli holds These - these exhibits I do not

Vol 1 16
(1) begin the process of seeing If we can narrow the ones that are
(2) In controversy down and then probably sometime In the
(3) afternoon we d probably need to have a hearrng WIth you to
(4) Iron out our differences
(5) The filing that we give you Will give you an Idea together
(6) with the filing we gave you yesterday of how many are In
(7) controversy and which ones they are because we Will give you

a
(8) filing of all the ones that are - are agreed upon and the
(9) ones that are sort of at the back of both of our packets WIll

(10) be the ones that we II be trying to negotiate out and WIll
(11) likely have 100 percent success
(12) THE COURT Well 98 percent IS fine counsel
(13) Let me tell you I ve looked at those instructions I ve
(14) gone through both of your Instructions now and thIS process
(15) could be very time-consuming If you stay~ hard positions on
(16) these instructions I mean there are many InstructIons In
(17) those packets that are unnecessary For me to go through them
(18) all and tell you exactly why so many of them are unnecessary
(19) Is - IS gOing to be very time consuming
(20) So I m going to tell you right up front here Hyou don t
(21) resolve a number of these problems you may be here until next
(22) Frrday diSCUSSing these instructions and I want you both to
(23) understand that
(24) It s Important that you not Just toss instructions in to
(25) create some sort of a record when It IS unnecessary to do
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Vol 1 17
that The Important thing IS to work toward 1alr Instructions (1)

that deal WIth the Issues In - the real Issues In the case (2)

and not WIth the 1anClfui ones that some of your instructions (3)

deal WIth (4)

Stem word 1rom aJudge (5)

MR OPPENHEIMER Nothing to disagree WIth so III If
Sit down (6)

MR DIAMOND III move to a lighter subject a couple (7)

more exhibits that were left unresolved (6)

You reserved on DX14788 This was Mr Dorchester s (9)

senSitiVity analySIS that he did In court The reason you (10)

reserved was because plaintiffs had antiCIpated calling as a (11)

rebuttal WItness Vicki Adams who was not on the WItness list (12)

VickI Adams IS an associate of alII Mundy s We had VOiced (13)

certain reservations about whether VickI Adams should be (14)

allowed to tes1J1y and we said so long as she was dOing (15)

computational matters we would not object If she got Into (16)

expert we might (17)

Mr Petumenos Indicated the purpose In calling her was to (16)

do an analogue of thIS 1rom the plaintiffs standpOint You (19)

reserved on the admiSSibility of ours until you determined - (20)

you gotto see how the Vicki Adams testimony came out (21)

Ultimately there was no Vicki Adams testimony These (22)

numbers did come In came In Without any objection They (23)

summanze Mr Dorchester s results of hiS analySIS given (24)

(25)

Vol 1 19
account a ten percent difference of Mr Dorchester s numbers
ten percent 01 $ 1 000 IS - IS $100 ten percent of $88 million
IS $10 million That s all that thiS chart IS dOing
It IS I think misleading In that what It does IS attempts

to change vanables to show how much we would be entttfed to

we got our way or our theory of the case and It Isn t very
much So take for example natural land says thIS chart and
apply It to my analySIS and they only get $30 000 more or
whatever It IS that s on that chart
11lnd It very misleading and (think 11 s an Invitation to

compromIse which IS Improper because there s much more to It
than when you - when you determine that land IS natural land
than what Mr Dorchester has done
ThiS Isn t part of anybody s methodology This was a
document created by counsel essentially as Mr Dorchester
tesMed he said did 1- Mr Diamond SSld Did I ask you to
run your methodology WIth the 101l0wlng numbers did I ask you
to do thIS WIth the 101l0Wlng numbers
It IS basically counsel s argument and the WItness was the
conduit by taking a calculator taking Mr DIamond s
assumptions and putting them In 1ront of the JUry He
testl1led directly that It s not hiS methodology He s never
testified It was SCIentifically or as an appraiser
appropnate He just dId what the lawyer told him to do and
put thiS In 1ront 01 the JUry 10r the purpose It seems to me

~l
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Vol 1 18
(1) various different levels of assumption I think the document s
(2) clearly admissible
(3) MR PETUMENOS Let me give you my - the aftermath to
(4) what my conSideration of thiS document was I wanted to go
(5) back and figure out exactly WIth Ms Adams what Mr Dorchester
(6) did to understand what the - what the scenano was here and
(7) determine whether or not I wanted to put In some sort of
(8) rebuttal or Just address the exhibit WIth the Court and With
(9) the JUry ultimately

(10) What I now understand Mr Dorchester has done IS I think
(11) clever but - but not properly admitted Into eVidence He has
(12) essential - thiS IS not hiS opinion of what the damages should
(13) be What he has essentially done IS Inwed compromise With
(14) the JUry In an interesting way by taking other experts
(15) assumptions but not all of them and applied them to hiS
(16) methodology
(17) And If you take a look 10r example at one of the
(16) controversies that we have~pendlng whIch IS whether or not It
(19) IS a license a nonexclUSive license IS the proper analogy
(20) under the real estate world or whether a lease IS a proper
(21) analogy you have a difference between SIX percent and I think
(22) nine or ten or something - something like that between the two
(23) experts
(24) What IS really gOing on here Is because Mr Dorchester s
(25) numbers are so low that If you take dIfferent vanables Into

Vol 1-20
(1) of confUSion and adVISing a compromise and I don t think the
(2) exhibit should be admrtted
(3) That s what that - those columns are It comes down to 15
(4) percent of a million five IS a lot less than 15 percent of 88
(5) mIllion and that s all It IS
(6) THE COURT Thanks
(7) MR DIAMOND Your Honor I can t ever recall an
(8) instance where an expert testl1led to a serces of assumptions
(9) leading up to a damage calculation and then was foreclosed

1rom
(10) saying Well look if some of my assumptions are wrong that s
(11) gOing to affect the analySIS and thiS IS how 11 SgOing to
(12) affect the anal YSIS That s what thIS Is
(13) As Mr Petumenos correctly states thIS IS Dr -
(14) Mr Dorchester s analySIS The big difference here as we all
(15) know IS that Mr Dorchester only looks at shoreline-related
(111) area and Dr Mundy looks at the entire 30- 40- 50 OOO-acre
(17) parcel and no one dIsgUIsed that 1act
(18) What Mr Dorchester did In thiS exhibit and why It s so
(19) helpful IS It says Look 11 you agree WIth my assumptions my
(20) overriding assumption that we ought to look at shore-related
(21) areas and you agree WIth my assumptions concerning
persistence
(22) but you disagree WIth my assumption concerning Interest
(23) rates - or I m sorry rental rates then this Is what happens
(24) to my numbers And he explained to the jury that In seriatIm
(25) that s what he did In each of the three columns and then the

I I
~
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Vol 1 21
(1) both column at the far nght And rt s not mlsleadmg 10 any
(2) way
(3) Clearly an expert has the nght to say ThIs IS my opinion
(4) but If I m wrong on one two or three things you oughtto know
(5) that the analysIs produces a different result And that s all
(5) that thiS document purports to do I think rt s highly
(7J significant because as Mr Dorchester explamed rt IS
(8) essentially a sensrtlvrty analySIS and what rt told him and
(9) what I think It wfll suggest to the JUry on analySIS IS that

(10) there s a problem WIth Dr Mundy s numbers because even If
you
(11) manipulate or change the assumptions concerning Interest rate
(12) change the assumptions concerning Impairment you stili don t
(13) get anywhere near the $BO-plus million that Dr Mundy
(14) calculates
(15) It IS part of his analySIS It IS simply altenng some of
(15) the assumptions he used The JUry should be entrtled to
(17) consider rt
(18) THE COURT I agree WIth you they should be entrtled
(19) to consider It The question IS how -In whatform are they
(20) entitled to consider rt ThiS IS - I don t know what the
(21) difference IS between thiS and a number of exhibits that I ve
(22) kept out Now I ve let a lot of exhIbits in because there
(23) have not been objections and who am Ito Jump In there and 
(24) and essentlally change the approach of the parties but when I
(25) get an exhlbrt like thIS which IS certainly not

Vol 1 22
(I) self explanatory-
(2) MR DIAMOND I m sorry not-
(3) THE COURT Notself-explanatory I look at It to see
(4) whether or not there s eVidence In the record that IS
(5) essentially thiS diagram to see whether or not the dIagram
(5) should go 10 orthe calculation should go in also
(7) To me yes thiS IS a legitimate expert conclUSions I
(8) mean I don t know why an expert in thiS field can t - can t
(9) make these calculations can t testTfy essentially that If you

(10) use certam vanables you II come to certam conclUSions But
(11) that s not the be-all and end all of the question
(12) The next question IS why should I let an exhlbrt like thiS
(13) 10 when In fact the eVidence IS already -IS In the record and
(14) the JUry can make their own calculations aIded by the
(15) Illustrative exhlbrtthat you use In fmal argument It fsthe
(15) exact same question to me It seems to me that I have the
(17) discretion to keep out thmgs that - ~hat run a danger of
(18) bemg mislead109 as Independently submrtted In the Jury room
as
(19) exhibits and there s so many exhIbits In thiS case and the
(20) record IS sublect to such confUSIon anyway I see no reason
(21) to - to admrt thiS and let It go mto the jury room
(22) Now you have the same leeway WIth thiS exhIbit that you _
(23) have wrth those other exhibits You get to say Look thiS IS
(24) the calculations he made Now If In fact you bUy his theory
(25) these are the figures and they are qUIte capable of makmg

Vol 1 23
(1) those calculations themselves and commg up to an appropnate
(2) figure So I see no reason to treat thiS any differently than
(3) other controversial exhlbrts that I ve ruled on
(4) MR DIAMOND Your Honor the only difference IS those
(5) calculations are not self explanatory The IUry can t go 10 to
(5) Mr Dorchester s worksheets certamly not WIthout the aid of a
(7) computer and somebody reasonably sophIsticated 10 spread

sheet
(8) manipulation and run those calculations Without that

document
(9) before them they re Simply not gOing to be able to replicate

(10) It and they re not gOing to have those numbers
(11) Again had he testIfied and had he had a demonstrative
(12) preprinted nice pretty graphiCS With rows of numbers - which
(13) he does have - he does have hiS Initial analySIS equaling
(14) 1 3 And I know we re gomg to hear from the plaintiffs Side
(15) In closmg argument 1 3 you know what that translates Into on
(15) a per acre baSIS rt S 13 cents per acre or whatever they
(17) calculate In fact that Snot all the analySIS He s changed
(18) the assumptions and come up WIth higher numbers
(19) Wrthout that In front of them dunng the course of
(20) deliberations they re not gomg to be able to replicate those
(21) numbers they re not gomg to have the benefit of that analySIS
(22) and they re not gOing to be able to see thmgs do change But
(23) this Is the range they do change rf you take different
(24) assumptions It s not argumentative It s part of hiS
(25) analySIS

Vol 1 24
(1) We have lots of documents In thiS case I think we
(2) calculated something In the nature of BOO exhibits This IS
(3) not gOing to break the back and we certainly have a Jot of
(4) plaintiffs exhlbrts which portray their damage analySIS In a
(5) favorable light
(5) THE COURT Yes and I tned to explain to you that
(7) as far as I m concerned when somethmg - when someone says

no
(8) objection then I m not gOing to edit every exhlbrt but as to
(9) controversial exhibits the ones where there IS controversy and

(10) there IS objection then I take a look at It and determine -
(11) to me It looks like thiS IS a discretionary call I have the
(12) discretion erther to keep thiS In to put thIS In eVidence let
(13) you use It as IllustratIve of the testImony or In essence to
(14) show them in fmal argument that thiS IS what he said and
(15) erther to put It In the JUry room or leave It out My
(15) conclUSion IS that I should leave rt out
(17) Maybe we better make thiS a Court s exhibit too JUst
(18) IS thiS an extra?
(19) MR DIAMOND Yes
(20) THE COURT ThiS Will be 37
(21) (ExhibIt Court 37ldentlfled)
(22) MR PETUMENOS I guess Exxon IS-
(23) THE COURT Well don t forget counsel you re
(24) absolutely free to use that exhibit You may use rt In final
(25) argument You re absolutely free to create It all over again
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Vol 1 25

If you want to on a piece of paper so that they can actually (1)

see those figures and see the methodology (2)

MR DIAMOND That s something I won Horget We had (3)

a couple of other controversies concerning exhibits (4)

MR OPPENHEIMER Your Honor oneexhlbrtthatwe (5)

spoke of dUring trial was a copy - Joel this IS 1150 (6)

Plaintiffs 1150 This IS a copy of a page from the Exxon (7)

briefing book which was - I can t remember whether It was (8)

admitted or received (9)

MR PETUMENOS It s admrtted (10)

MR OPPENHEIMER Admitted subJect to our ability to (11)

argue ThiS page IS taken from a page In thiS thing which IS (12)

1he Valdez briefing book and there are a couple of Issues (13)

about It (14)

The first IS that It IS a heaVily contextual document (15)

There are statements In the body of thiS document that go to an (16)

explanation of thiS for example that talk about It In summary (17)

or conclusory terms about total recovery times and that sort of (18)

thing (19)

And though I haven t found them yet I presume there S (20)

something that helps With the Inherent ambigUIty of the graph (21)

because If you look at thiS there are some very short (22)

recovery times and then spaces and then these other bars and (23)

these short recovery times refer to something called melofauna (24)

and these other bars refer to other things and the time (25)

9-8-94 VOLUME 1 XMAX(7)

Vol 1 Z7
It I think In that sense Is that you have no - the JUry S
not gOing to have any appreCIation for A how to read It - In
fact I doubt any of us can figure out whetherthe short little
one-year recovery bars or longer bars are relevant to what
we re talking about
And relatedly I think they re gOing to clearly be misled
Into belIeVing that thiS has something to do WIth work that S
been done on thiS 011 spill and manifestly It had not
ThiS Is matenal that was put together for a bnefing book
to get out what Information could be got out before any of the
type of sCience - by erther Side that we ve heard about In
thiS courtroom
So I m very concerned that out of context even though

It - I m not gOing to argue that If we compare the two
charts that It Isn t at least wrthln the domam of a fatr
deplctJon of one of the graphs It IS changed from the graph
It s changed Your Honor because the - there s a
logarithmic scale on the bottom Instead of a hnear scale and a
few other drtferences but cutting to the heart of It that s
not my primary concern My pnmary concern IS what It really
IS IS a part of thiS and Without thiS and an understanding of
when thiS was generated or - and what It was used for - which
no Witness has testlfled to nor could have - I think the jury
Is gOing to assume that thiS somehow IS Exxon s understanding
of the recovery periods In thiS case even though one would be

I I

I
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Vol 1 26
(1) differences In recovery are qUite substantial
(2) And there s no testimony about that There s nothing that
(3) would explain that to a JUry There s nothing that would put
(4) It Into context and there s also nothing that puts the - the
(5) document Itself Into context By which I mean If you go to
(6) the transcnpt what - what Dr Bush says about thiS from
(7) back In July 14th when Exhibit 1150 - which IS on the
(8) screen - was placed In front of hIm he was asked Was thiS
(9) prepared by you and he answered It was In a sense I mean

(10) It - thiS source material was not prepared by us thiS
(11) speCIfiC exhibit was prepared by us
(12) So the exhibit does depict a table WIthin the Exxon
(13) briefing book What IS Incomplete though about the depiction
(14) IS that It s out of context of thiS thing and It does not for
(15) example take Into account statements WIth respect to - Just
(16) give you an example the most severe and long term Impacts of
(17) the Amoco CadIZ spill - thiS IS from the - all predates our
(18) spill nothing to do with our spill Salt marshes and other
(19) low tidal energies along the Brittany Scoast similarly-
(20) okay high energy intertidal environments to ten years or
(21) longer In low energy environments such as tidal mud flats
(22) Some 011 from the Exxon Valdez has reached a small number
(23) of sheltered tidal mud flats along the Prince William Sound and
(24) In the KenaI Peninsula All of that context IS missing from
(25) thiS graph and the thing that becomes most misleading about

Vol 1 28
(1) hard pressed to figure out how It relates to thIS case just by
(2) looking It over
(3) THE COURT I see what you mean
(4) MR PETUMENOS I need to remind the Court of how we
(5) got to the POint where It was admrtted
(6) THE COURT I don t think you do counsel It 5
(7J admitted The question Is whether I take It out.
(8) MR PETUMENOS Right And what I was gOing to say is
(9) thiS We first moved thiS document In With Mr Bush s

(10) testimony I indicated that many of the iS5Uas that
(11) Mr Oppenheimer ralsad would be addressed If we called the
(12) biOlogists that worked for ICF who was a man named Dr Jerry
(13) Bakus and I indicated that If that was gOing to be the
(14) problem over thiS exhibit I was gOing to call Jerry Baku5 and
(15) Mr Oppenheimer stood up and said No no no If that s the
(16) Issue you don t have to call him If you re gOing to
(17) withdraw - the qUid pro quo the deal Hyou wlll Hyou re
(18) gOing to WIthdraw Mr Bakus from thiS I Will wrthdraw any
(19) foundational objection to how the document was used how It
(20) came out of the brceflng book all that
(21) My problem With It rcght now Judge It s been adapted from
(22) the actual graph and you said to me Until you show me that
(23) It s been fairly taken from the brceflng book and that no
(24) license has been taken with the table Itself It s not coming
(25) In

I
I

I I
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Vol 1 29
(1) I then came In and showed you the ongmal bnefing book (1)

(2) and showed you the table and let you compare the how we (2)

changed (3)

(3) the logarrthmlc - the scale on the X axiS so that It was a (')
(4) Imle clearer Before the problem was It went 'from ten to 20 (5)

(5) to 30 or somethmg Irke that on the bottom and It wasn t (6)

(6) Imear Whereupon you deterTnined that It was a fair depiction (7)

(7) offer the chart and the chart came In (8)

(8) These objections now to the context and all that are (9)

(9) mls - are misplaced In view of the prevIous record I had (10)

(10) Mr Bakus available to come In and testify to all thiS and It (11)

(11) came In WIth that understand109 so that we could shorten the (12)

(12) tnal and now these objections are coming back (13)

(13) What was left open was Ifthlsthmg dldn t accurately (1')

(14) depict the table ThlS Is very much Irke the argument that we (15)

(15) had yesterday WIth Mr Stoll 10 which Mr Stoll was trymg (16)

(16) to - trying to keep out the pages from Mr Shorett s report (17)

(17) and was argumg that Mr Shorett S not here he hasn t (18)

(18) testified he can t explam and It s a different - all that (19)

(19) that we -late In the day yesterday (20)

(20) ThiS IS from a book that Exxon provided to Its own (21)

(21) management It is an admission under 801 (d) the same as the (22)

(22) admiSSion that you put Into eVIdence yesterday It IS what (23)

(23) Exxon had prepared for Its management to have them (2')

understand (25)

(2') what could be expected 10 terms of recoveries and It IS a very
(25) Important eXhibit to us Which IS why we were Wlllmg to call

Vol 1 31
here IS thiS table In and of Itself comprehensIble outside
the Valdez brleftng book And my contention IS that It IS not
and It doesn t matter what kmd of testimony would come 10 from
Dr Bakus or anything else
Those are really - that s a different Issue haVing to do
with substantive testlmony on the biology on the chart The
Issue IS - I mean as Your Honor can see really I think It
ftts mto some of what we ve been talkmg about this mornmg
If the JUry IS lUst lookmg at thiS table It seems to me they
to the extent they can as I say figure out what things like
melofauna are they re going to be looking at something that
has no indications about its context It s going to look as If
I thmk It pertains to thiS spill It Snot gOing to be clear
that It comes trom data that was collected for - you know to
get some mformatlon as much as could be gotten out early on
10 the days of the spill
You know thiS was a brlefmg book to get what could be
gleaned from the massive literature out as qUickly as It could
be and It doesn t -It was not a document that I believe was
even disseminated It was a talkmg document
So you know at a mInimum Your Honor I thmk we have a
problem that separated from the text of that large document It
IS powerfully ambiguous and I thmk prejUdiCIal because It
tends to look as If It pertams to thiS specifiC spill
THE COURT Thank you counsel I think there are two

Vol 1 30
(1) In Dr Sakus If we had to to make sure that It got In and at
(2) thiS pomt In time I don t thmk Mr Oppenheimer Sobjections
(3) on thiS record what s gone before are well taken
(4) What was open was does thiS chart have we somehow taken
(5) license with thiS chart WIth the chart that s In the book and
(6) Mr Oppenheimer Just conceded to you at the podium we
(7) haven t It Sa fair depiction of that chart If they wanted
(8) to add some explanation to the chart given the state of the
(9) record they had their own WItnesses that could do It Now the

(10) eVidence Is closed and to try to get It out on that baSIS IS I
(11) think foreclosed
(12) THE COURT Thank you
(13) MR OPPENHEIMER Your Honor I am notargumg that
(1') what we see on the screen doesn t look reasonably Irke what s
(15) In the Valdez briefing book What I m argumg IS and I don t
(16) belIeve thiS -I agree 10 essence WIth what Mr Petumenos IS
(17) saymg about Dr Sakus but the aQ!eement was with respect to
(1 B) testimony that was about to be ellerted WIth respect to the
(19) biology on the - on the table
(20) The problem WIth thiS table is with or WIthout testimony
(21) from somebody unfamllrar WIth the brlefmg book about It at a
(22) mmlmum we have a problem that the table really can t be
(23) understood outside the context of the briefing book That;?
(24) the problem
(25) It IS my understandmg of what - what we re deal109 WIth

Vol 1 32
(1) Issues here as I - as I see them You can correct me If I m
(2) wrong
(3) One IS havmg had the diSCUSSion haVing the foundation In
(') the record haVing admitted the document would I now go back
(5) and revise that ruling and take the eXhibit out of eVidence
(6) and the answer to that question IS no I don t You had the
(7) opportunity at the time to keep the - the exhibit out of
(8) eVidence and I deCided that It should be In It snow - to
(9) make we me go back now and somehow revise thiS and take out

an
(10) exhibit that I felt was admiSSIble on the first go-round
(11) essentIally you re asking me to reconSider that ruling and I m
(12) chOOSing notto do that
(13) Two-
(1') MR DIAMOND Your Honor there s a piece of
(15) transcnpt
(16) THE COURT There Is?
(17) MR DIAMOND Mr Oppenheimer tells me to bite my
(18) tongue so-
(19) MR OPPENHEIMER I don t think It Will change Your
(20) Honor s opinion
(21) THE COURT Might not change It but 11 It Is
(22) something I should conSider I II be happy to listen to It
(23) counsel
(2') MR DIAMOND I was only gOing to in10rm you that
(25) there was diSCUSSion about reserving on thiS your statement at
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(1) 4941 was I m gOing to admit conditioned on your examination of (1)

(2) It to see If It Sthe same If you have some objection after (2)

(3) that once you ve determined It IS the same If you want to (3)

(4) object further object bnng It to my attention but I want It (4)

(5) In now so that It doesn t by oversight get left out (5)

(6) THE COURT Sure And you re always entitled to try (6)

(7) to get me to reconsider things but the timing of thIS IS (7J

(B) problematic I mean thiS document IS admissible so the (B)

(9) question would be how do you react to that Do you move to (9)

(10) get the bneflng book In do you have somebody testify about (10)

(11) the explanatIon? Do you give your eVidence that s contrary to (11)

(12) the information that s In thiS document? (12)

(13) The answer was you had two months to do that and If you - (13)

(14) If you did It fine and 11 you dldn t then the admIssible (14)

(15) document IS In the record and that s -that s one of the (15)

(16) hazards of trial practice (16)

(17) Second there Sa huge briefing book you ve Just showed (17)

(lB) me Now do I go back now once the eVidence IS closed and (1 B)

(19) somehow select out a few more documents that have no (19)

sponsoring (20)

(20) testimony and - and put them Into eVidence to be fair to you? (21)

(21) And the answerls no because It would be unfair to the (22)

(22) plaintiffs So you re stuck With the - With thiS one on thiS (23)

(23) one you re stuck with the record thats been created So It S (24)

(24) stili In eVidence (25)

(25) MR DIAMOND I think that concludes our exhibit

Vol 1 35
MR DIAMOND We withdraw DX14014A
(Exhibit DX14014A withdrawn)
THE COURT Okay good that sit
Now so plaintiffs when do you want to diSCUSS the exhibit
problem? I want to get these exhlblts-
MR PETUMENOS I understand We are - I need to

check With my paralegal We are gOing through the transcript
What has happened to us IS there a number of exhibits that we
moved Into eVidence Exxon said we d like to - thIS IS pretty
early In the trial we d like to get back to you on that we d
like to reserve so forth fine we II get back to that later
and they re not formally admitted We re haVing to go through
the transcript and figure out how many times that happened to
us and make sure we get the exhibits In

THE COURT Yeah 1m sorry about that We II defer
that but we have to get It done today
MR PETUMENOS We re shooting for thiS afternoon

They re working on It now
THE COURT You can tell me what time you want to take
It up on the record Now on the motion s-
MR DIAMOND I dldn t know we were gOing to argue
motions We have some yet to be made
THE COURT You do?
MR DIAMOND Directed verdIct motions
THECOURT Well yes you do butltsabouttlme

I

I \

L

I I

Vol 1 34
(1) presentation of the morning
(2) THE COURT Our being everybody s or lUst yours?
(3) MR PETUMENOS No not ours We came prepared to
(4) argue the directed verdict motion today and I thought that s
(5) what we were dOing so I -
(6) THE COURT Stop Let me lUst read thiS cryptic note
(7) from the clerk
(B) All right here s what the clerk says The clerk IS never
(9) wrong One more clanflcatlon of the exhibits The Dakin

(10) Exhibit DX14034A 29 should be Withdrawn as DX14034B 29 was
(11) admitted You gotthafl
(12) MR DIAMOND Yes very well We withdraw A and we
(13) would substitute B
(14) (Exhibit DX14034A 29 Withdrawn DX14034B 29 SUbstituted)
(IS) MR PETUMENOS And Your Honor I have a number of
(16) exhibit problems as well but I dldn t come prepared to address
(17) them In thiS session
(lB) THE COURT Well all right
(19) Pat 14014A what IS that?
(20) Okay here s some more that need to be Withdrawn 14014A
(21) 13310 whlchlsadupllcate 14058-
(22) THE CLERK Don t read those Just the top one just
(23) the very top one
(24) THE COURT Just 140- - I m sorry strike the thlng-
(25) about 13310 It s only 14014Awhlch should be Withdrawn

Vol 1 - 36
(1) don t you think?
(2) MR DIAMOND Well I think either today or tomorrow
(3) would be -
(4) THE COURT No no no thIS has got to be done today
(5) counsel I ve got to deaf WIth these instructions and
(6) whatever I rule IS gOing to affect the instructions
(7J MR DIAMOND Maybe I m taking the cart before the
(B) horse but I thought It might be useful for you to go through
(9) the instruction process before we make the directed verdict

(10) motions
(11) THE COURT No I think It s JUst the other way
(12) around If you make the motions I Will know what the
(13) controversy might be on the - on the instructions and some of
(14) the instructions may by virtue of the rulengs be - you II
(15) both agree they re unnecessary
(16) MR DIAMOND 1have two short memoranda I would leke
[17) to submit to the Court in connection With the directed verdict
[18) motions Can we take thiS up after lunch today? 1well get
(19) those to you forthwith
(20) THE COURT At1 OO?
(21) MR DIAMOND 1 00
(22) THE COURT Yes- I m stuck counsel I have to say
(23) yes
(24) MR PETUMENOS I realize that but I wantthe Court
(25) to be aware I had no Idea they had other dIrected verdict
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motions I thought you said yesterday 
THE COURT So did I
MR PETUMENOS - we WIll argue the motion at 9 00
MR DIAMOND I m sorry I thought we were Just
THE COURT What f do need to know Is what IS the

title of your mOtIons?
MR DIAMOND Motion for directed verdict
THE COURT On what baSIS?
MR DIAMOND There are a number of bases and we re
In the process of sort of cogently setting them forth and I
will read them Into the record at 1 00 There are - there s
the pending archaeology motlon-
THE COURT That s what I was prepared to hear nght
now
MR DIAMOND That one I m prepared to argue or It
you have a ruling we re prepared to receive your ruling
As to Chugach Alaska Corporatlon we have two motIons
concerning selected but unconveyed lands that Implicate OPA

(1)

(2)

(3)

(<4)

(5)

(6)

(7J

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

90
(19) Issues We have a motion as to Chugach Alaska s
archaeological
(20) sites selected under 14(h)(1) but not yet conveyed And both
(21) of those are the sUbjects of very short legal memoranda that I
(22) Will get over to Mr Petumenos forthWIth and to the Court
(23) Immediately
(24) We have some more global directed verdict motions
(25) concerning land damages of the Native corporations directed

Vol 1 38
(1) verdicts gOing to whether market value diminution of market
(2) value ought to be a proper consideration and In the event the
(3) Court agrees that It should not be gOing to failure of
(4) eVidence WIth respect to loss of use by these corporate
(5) parties
(6) May I confer Just for a moment?
[7) THE COURT Uh huh
(8) (DISCUSS off record between counsel)
(9) MR DIAMOND Also as to land damages on use

(10) Impairment a motion based on failure of proof that there has
(11) been no demonstrated loss of actual use which we think the law
(12) requires under the CIrcumstances
(13) As to Kodiak Island Borough s claims to the extent that
(14) those are predicated upon a loss of marketab,hty of theIr
(15) properties a motion for directed verdict on the baSIS of
(16) 1allure of any pro01thatthey were ready Wllhng and able In
(17) 1989 to sell any of those properties and the absence of
(18) eVidence of a ready market ~

(19) A lot of this dovetails Into controversIes that I think
(20) you re gOing to get Involved In In connection WIth the JUry
(21) instructions and that s why I mistakenly thought maybe you
(22) wanted to conSider the fury instruction briefs first because
(23) they go to the heart of a lot of these matters but we can do
(24) It In any order you like
(25) THE COURT I pre1er to do It the motions Mr Stoll

Vol 1 39
(1) has to be here for Kodiak doesn the?
(2) MR DIAMOND Yes he does
(3) THE COURT Okay f m chagnned counsel I mean
(4) these are fairly complex questions I m very surpnsed you
(5) haven t had the time to get these memoranda out earlIer so that
(6) we d all know what we were 1aClng I really don't like thiS
[7) I think - I think you could have done thiS In a timely way
(8) I m a little bit bothered by the JUry Instruetrons but I ve
(9) tried to be fleXible WIth both of you and I know how complex

(10) thiS case IS but thiS one I don t think I can give you the
(11) leeway III cntlClZe you for It but I won t penalrze you
(12) I want those things In and I want them argued today
(13) MR DIAMOND And I apologize to the Court We had
(14) we had not talked about the schedulrng of these GIven the
(15) fact that the directed verdIct atterthe plaintiffs case on
(16) archaeology sort o11loated along I dId not realize that there
(17) was an Imperatlve on thiS
(18) THE COURT There wasn't an ImperatIve on thiS that s
(19) why I m only cntlClZlng You do put me and the opposition at
(20) a disadvantage when you save up Irke thiS you don't gIve fair
(21) notice and then you come In at the time scheduled for the
(22) argument on the motions and tell me you ve got a whole lot
more
(23) motions to 111e I don t think that s fair
(24) MR DIAMOND I apologIze to you and apologrze to
(25) Mr Petumenos

Vol 1 40
(1) MR PETUMENOS Judge on the bright Side as I was
(2) listening to him a number of these were In the summary
(3) Judgment practice and brreflng be10re
(4) THE COURT Yes they were
(5) MR PETUM EN OS Many of them as I listened to them 
(6) maybe even all of them - we ve already briefed I think to a
(7J large extent and maybe we can handle thiS atter lunch
(8) THE COURT That s the problem I m not saying I
(9) can t handle them I m saYing I would have pre1erred to handle

(10) them in a dtfferent way WIth a little more advance notice Now
(11) what that means IS that I have to recess untll1 00
(12) MR PETUMENOS Idontknowwhywecan'targuethe
(13) directed verdict motion on the archaeology which you
scheduled
(14) for 9 00 and I m prepared to go
(15) THE COURT I agree You are prepared to nght
(16) MR DIAMOND Yes I think I ve argued that baSIC
(1 n motion once be10re prior to eVidence I m prepared to argue
(18) It again
(19) THE COURT Go ahead I know the issues counsel so
(20) It should be brief
(21) MR DIAMOND Your Honor the evidence In the case
(22) really as Professor Oekln pOinted out falls Into really one
(23) 01 three categories with respect to whatever site eVidence that
(24) the plalnttffs have put In There are either archaeological
(25) resources In places that don t eXist There s no eVidence that
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Vol 1 41
(1) they do eXist other than - there IS no eVidence they do
(2) eXist
(3) We have testimony from plamtlffs experts saymg that
(4) there IS a likelihood that resources might eXist on shorefronts
(5) that were oiled but there s a large category of the 44 sItes
(6) that fall Into the category that - no eVidence that there IS
(7) anything there other than the baldest assumption on the part
(8) of plaintiffs experts
(9) There IS a second category of sites that the partles do

(10) agree are legitimate sites but the archaeological resources
(11) to the extent the eVidence has shown that they eXist were not
(12) In harm s way They were not In the intertidal zone or even on
(13) the shorefront where they could have been exposed to 011
(H) And then there s the third category of sites pilings and
(15) the like things that are on the shorefront but no eVidence
(16) that anything was affected by OIling or cleanup
(17) So there really IS - there s no eVidence In the record of
(18) any direct harms to archaeological resources by OIling or by
(19) cleanup activity that would JUstify the damage remedy that
(20) plaintiffs seek
(21) I mean at most they have established that there may be
(22) some scattered artifacts that were Oiled but there s no
(23) eVidence of what compensable injury they suffered as a result
(24) of those artifacts being Oiled It IS only their expert s Ipse
(25) dixit that It would be nice to conduct millions and millions of

Vol 1-42
(1) dollars of archaeological research The compensation they

have
(2) quantified for the JUry bears no relationship to any injury
p) directly stemming from contact WIth orl or the presence of
(4) cleanup workers or the conduct of the cleanup Itself
(5) And so we believe that there s a total failure to connect
(6) any of the - the damage eVidence with any harm suffered by
(7) these plaintiffs I think as plaintiffs counsel acknowledged
(8) In openmg statement the real theory here IS not that the 011
(9) or the cleanup activIty Itself caused harm to any

(10) archaeological resources that are known to eXist It IS the
(' I) threat of future harm In years to come And as to thaI we
(12) think the law IS fairly compellIng number one that there IS
(13) no duty of confidentiality on the part of Exxon or anybody else
(14) that happens upon Native corporation property They haven t
(15) established any baSIS for duty of confIdentiality and the
(16) briefs m Opposition to the directed verdict motion the only
(17) thing they can cite to are documents that aren I even part of
(18) the trial record
(19) There s no - there s no law that says one happening on
(20) somebody s property and dIscovers a archaeological resource
has
(2 1) to keep It secret so I don t know from whence thIS duty
(22) sprrngs and they haven t really offered any baSIS for that
(23) Beyond that even If there was a duty what we re talking
(24) about IS the threat of future harm due to the trespass or
(25) criminal vandalism of third parties yet to happen and I think

Vol 1 43
(1) the law IS abundantly clear that there are serrous proXimate
(2) cause problems WIth that theory
(3) We re dealing WIth claSSIC superseding cause Somebody
(4) comes along years later commits a CrIminal act which results
(5) In vandalism to the plaintiffs property that as a matter of
(6) law attenuated from any Initial negligence
(7) So our position as we stated It several times In court IS --...
(8) straightforward Whatever dIrect harms there were to
(9) archaeological resources the plaintiffs have f81led to

(10) quantify any legItimate damages for There Is no connection
(11) between ollmg of artifacts that are known to eXist and known
(12) to have been damaged and the damage remedy they seek and
as to
(13) the plaintiffs theory of future harm It IS Simply not
(14) compensable It does not arrse from a breach of duty and any
(15) harm suffered could not be proXImately related to a breach If
(16) such were to have occurred In the first place
(17) THE COURT Thank you
(18) MR PETUMENOS Judge I think III be exceedingly
(19) brref I lUst wanted to make a fewthmgs clear for the record
(20) In the opposition
(21) The Issue of - I don t agree WIth counsel that there Isn t
(22) a duty but the Issue IS an interesting one that we don t have
(23) to address because thIS IS a strict liability defense and as
(24) such you don t go through the negligence We are permitted
to
(25) proceed under either negligence or stnct liability based upon

Vol 1 44
(1) the stipulations that have been entered Into In thIS case but
(2) the Issue then becomes whether or not under the strict
(3) liability statute that thiS IS a proper rrght for Which we can
(4) maintain an action And so I m gomg to bypass the Issue of
(5) duty because the Is~ue of duty doesn t anse In a strrct
(6) liability context What anses IS SImply proximate cause and
(7) compensable damages I think he s wrong about that but let s
(8) not take the time
(9) THE COURT You mean you re wrong about the duty

(10) analySIS?
(11) MR PETUMENOS Ithlnkheswrongaboutthedutyas
(12) well but there 6 no need to address It They re liable under
(13) either strict liability or negligence and once that s
(14) determined It s to quantify It
(15) And then WIth respect to the theory of the p/81ntJffs I
(16) went back and read Pretrial Order n which was your order
(17) denying summary jUdgment on the archaeological claIms and
(18) looked at the pleadings carefUlly and looked at the affidaVits
(19) that were fIled In support of the motion for summary judgment
(20) m which you demed summary jUdgmerrt finding There was a
(21) factual Issue and compared it to the record that came In
(22) before the JUry to determine how it compared to the affIdavits
(23) that were flied that made thl~ a question of fact submltab/e to
(24) a jury and found that If anything the eYldence came In much
(25) stronger than was placed In our briefmg
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Vol 1 45
And the reason for that was all appraisers agreed that the
bundle of-nghts theory IS textbook fundamental to real
property analysIs and Dr Green who IS not In our papers
testIfied that the nght to keep your property confidentIal and
to preserve Its Integnty Is one such nght that IS recognized
WIthin the theory of appraiSing and WIthin the theory of - of
the nghts that a property owner holds
And I looked at the testimony of Ernie Piper who
established that the Issue of confidentiality was not only a
theoretlcal one but was a very real and serious one that was
being conSidered at the time and one that they thought was
greatly at nsk and we entered into eVIdence an exhibit which
was the 1991 State Response Plan which contained In It the
reqUirement that confidentiality be preserved to the extent
maximum extent pOSSible And then I reViewed Mr Teal s
testImony which established that It was such a senous Issue
that he kept thIngs on a need-to-know baSIS
So thiS Isn't just a theory that was thought up by the
plalnttffs experts in the abstract but the plalnttffs
experts also testtfled in very cogent terms - I m thinking of
Dr Lobdell prrmanly - that thiS IS something that happens
routmely In the construction - in construction projects
In - any time that a site becomes threatened because the
incursIon of people and so forth that frequently in advance of
the incursion he is called In to do an assessment and the

Vol 1 47
(1) the proper remedy under these circumstances Wlthln the
(2) archaeological world and not unusual IS a remedy we seek
(3) MR DIAMOND The case started off a lot bigger than
(4) It currently IS but there are 44 sites for which claims are
(5) being made Pore through the documents as carefully as you
(6) might you II find eVIdence of damage to two
(7J And that s the only known harm that s In thiS record The
(8) additional graffiti on the wall of the Chenega school house and
(9) some digging at the bunal cave on north Crafton Island That

(10) IS It
(11) Now there s a lot of documentation that came In which
(12) talks about pOSSible archaeological rasources at this location
(13) or that location There s a lot of documentation appended to
(14) Lora Johnson s exhIbits that talk about OIling of places not
(15) OIling of archaeological resources but OIling of places but
(16) there are really only two sites that they can point to out of
(17) the 44 that are currently being litigated that had any damage
(18) that anybody has been able to POint to that s real Everything
(19) else IS Just Imaged assumed presumed or JUst offered as
maybe
(20) It happened Maybe It s there maybe It got Oiled maybe It
(21) got hurt by cleanup workers maybe It got damaged by high
(22) pressure nozzles But there s no eVIdence of It other than
(23) the Ipse dixit of Lora Johnson
(24) We have two places that suffered any known harm and as to
(25) those two places the record IS clear that there has never been

Vol 1 48
(I) rrght remedy Is to excavate and to monitor and do all these
(2) things even before the risk happens to prevent the nsk from
(3) happening
(4) In thiS Instance what the plalnttffs have put Into Issue
(5) IS that despite Exxon s best efforts the nsk was - they may
(6) have been pertlally successful but that we have eVidence that
(7J damage took place and that eVidence I think is stronger at
(6) thiS POint on the plalnttffs side because as you II recall
(9) we argued for some time here as to whether Mr Dekln s

summary
(10) exhibit ought to be admitted into eVidence because It was not
(11) backed up by any documentary eVIdence
(12) And If you compare the two exhlbrts Dr Johnson s and Dr
(13) Dekln s you Will find that Dr Dekln s IS a recrtatlon of hIS
(14) Opinion where he has come in and said I ve looked at all the
(IS) matenal trust me I m a competent expert thiS Is really
(16) really true And you ruled that because It would take too
(17) much time for him to go through on a slte-by-slte baSIS that
(16) that exhIbit could come In as a basIcally testImonial exhibit
(19) But by contrast the exhibit that the plalntlffs put Into
(20) eVidence has actual documentatlon of recordations of inCidents
(21) and eVidence that the Sites are sites and what dldn t come
(22) Into eVidence but which also supports our oppOSition to th~

(23) directed verdict Is the same thing for sites that we re not
(24) claiming for but are within the spill area suggesting that In
(25) fact a substantial rrsk to these sites has taken place and that

Vol 1 48
(1) a connection made to Exxon there s never been a connection
(2) made to an Exxon employee or any other person for whom

Exxon IS
(3) legally responsible So the notion that they are legitImately
(4) entitled to recover damages for known direct phySIcal Impacts
(5) to any artlfacts IS Simply not supported by the record
(6) Two areas that - the two places that did suffer any harm
(7J they cannot In any way connect Exxon Exxon tned to connect
(8) It to Exxon nobody could ever find out the perpetrators so
(9) there s no evidence of harm other than what they speculate

(10) might happen In the future
(11) And Mr Petumenos says we re not argUing liability but then
(12) he goes on to POint to a whole lot of sources of obligation on
(13) the part of Exxon to maintain confidentiality
(14) You know I agree we re not arguing liability And we ve
(IS) had - we ve had numerous bench conferences about whether
(16) eVidence was gravitating toward fault We could have put on a
(17) defense to a fault case that we wrongfully disclosed
(16) information or that we dId so negligently that we should
(19) have - a response to the notion that we should have kept
(20) cleanup workers In Ignorance and not told anybody about any
(21) archaeological resources We dldn t litigate any of that You
(22) dldn t allow any of the eVIdence of fault to come in because
(23) thiS Is a strict liability case
(24) The question though IS strict liabIlity for what? It s
(25) for spilling 011 We are strictly liable for spilling 011 or
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(1) all damages proximately ensuing from that act alleged and the (1)

(2) question IS whether future harm IS proximately connected to (4)

(3) spilling 011 and I submit to you that It IS not (7)

(4) It IS not for the simple reason that number one - (8)

(5) reasons that number one It s wholly speculattve unknown It (9)

(6) hasn t happened But number two even If we knew It was (10)

gOing (11)

(7) to happen It would be the result of some future cnmlnal act (14)

(8) on the part of unknown third parties That s a superseding (15)

(9) cause That s a classiC superseding cause for which a (18)

(10) tort feasor IS not lIable That s the way I see the (19)

(11) archaeological claims S1ackJng up That s why the directed (20)

(12) verdict IS appropriate
(13) THE COURT You make a very persuasive argument
(14) counsel but thiS one SgOIng to go to the JUry I feel
(15) there s a factual dispute here ProxImate cause IS the Issue
(16) and the JUry s gOlOg to get the first crack at It No question
(17) there s a lot of the problems wrth thiS claim eVldenttary
(18) problems In the claim JUst has - to me It s one of the
(19) relattvely weaker claims at least In terms of the huge amount
(20) of damages that are belOg claimed but the Jury is gOing to get
(21) thiS claim and they re gomg to make a deCISion and they re
(22) eminently qualified to do so
(23) Now as to the claim Itself thIS IS one of those - I
(24) believe that when JUry Instructlons are discussed or deCIded
(25) upon they may further defme what the JUry IS gomg to

Vol 1 51
EXHIBITS

DX16439 1 offered 6
13165A received 3
16253 received 3
10461A received 4
DX12084A 4 14034A 34 14034B 29 14034A 40 14034A 9
14034A 10 14034A 1 16242 14043A received 5
Court 36 Identified 15
Court 37 Identified 24
1973A WIthdrawn 4
DX14034A 29 WIthdrawn DX14034B 29 substituted 34
DX14014A WIthdrawn 35

-

lI Vol 1 50 Vol 1-52
(1) deCIde ThIS Is one the parnes should be concentrated on (1) STATE OF AlASKA)
(2) think The motion IS denied (2) Reporter s Certificate

, (3) Now as to the other motions what time did you want? (3) DISTRICT OF AlASKA)

I (4) MR DIAMOND 1 00 would be - (6) I Joy S Brauer a Registered ProfeSSional
1- (5) THE COURT 1 00 s fine as long as you get me your (7) Reporter and Notary Public

(6) memos by 11 30 (8) DO HERBY CERTIFY
(7J MR DIAMOND You II have them (g) That the foregOing transcnpt contains a true and

I I
(8) THE COURT And the other Side too (10) accurate tranSCliptlon of my shorthand notes of all requestedI
(9) MR DIAMOND The only two memos we have are on the (11) matters held in the foregoing captioned case

(10) ANCSA Issues with respect to Chugach Alaska the others we (12) Further that the tranSClipt was prepared by me

I (11) Simply Will make orally for the record (13) or under my dlrectlon

I
(12) THE COURT All right Would you come get your (14) DATED thIS 8th day of
(13) documents? (15) September 1994
(14) THE CLERK Please rise ThiS court stands In (21) JOY S BRAUER RPR
(15) recess Notary Public for Alaska

LJ
(16) (Recess at 1028 am) (22) My CommIssion expires 5-10-97

,
I
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PROCEEDINGS
(Jury not present)
THE CLERK. Please nse ThiS court now resumes In

session Please be seated
THE COURT Counsel one thing I want to dlsctJss WIth
you before you start whatever you re gOing to start That IS

the eXhibits
The clerks are getting a little womed about the exhibits
and I want to make sure that you you the lawyers review and
certify that you ve reviewed the exhibits so that we know that
only those exhibits that are admItted actually go to the JUry
It s a problem In any case and In thiS case It would threaten
to be a major p'roblem If In fact we had a raft of exhibits that
weren t admitted and went Into the JUry room
MR DIAMOND I believe representatives of our
respective teams are gettmg together and when they re finally
compiled each IS gOing to review the submiSSions of the others
to make sure that that happens If you want lawyers trial
lawyers Involved In the process too we could do that but It
probably would be duplicative
THE COURT It might be but I want a StIpulation
from - from you so that Jknow that thiS Isn t JUst something
passed on to a staff person and not - not actually
supervised I want a stipulation that says Yes we have
carefully reviewed and these exhibits are the exhibits that are
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Vol 2 56
(I) admrtted and there are no exhibIts here that are not
(2) MR DIAMOND While we were w8ltJng for
(3) Mr Petumenos-
(~) MR STOLL He shere
(5) MR DIAMOND Oh okay
(6) THE COURT The other thing you have to review Is the
(7) Videotapes to make sure that those WIthout the narration don t
(8) have narratlon on them
(9) MR DIAMOND And there s some edltlng Ithlnk

(10) plaintiffs agreed to undertake that they need to get done as
(11) well
(12) I was gOing to raise two Issues WIth respect to the
(13) compllatlon of the exhibits where Jbelieve we have slight
(I~) subtle disagreements WIth the plaintiffs
(15) We are compiling as Junderstand It colleetJons In

(16) eight and a half by 11 formats notebook sIZe for the jury
(17) submiSSion ObViously both Sides have nice blowups and
weve
(18) made prOVISions through your clerks to have the blowups on
hand
(19) for the jury In the event they want to use them
(20) WIth respect to exhibIts we have blowups we Intend to
(21) submit eight and a half by 11-slze copies of the eXhibits so
(22) the Jurors thumbing through these things know what we re
(23) referring to If they want to go - there II be a notatlon
(2~) there s a blowup available If they want to look at the
(25) blowup they can

I I
\ I
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THE COURT We ve got It arranged so they won t have
to go look at anything We ve changed the format of the JUry
room and all the blowups WIll be rn the JUry room WIth the
JUry
MR DIAMOND We thought rn the eight and a half 11

versions though they ought to have a complete set and not
JUst sort of blank sayrng go look at the blowup so as they
thumb through they II know what they re lookrng at I know
Mr Fortier preferred not to do that and JUst simply have a
blank page I don t thrnk that makes a great deal of sense
THE COURT A blank page sayrng Go look at the
exhibit?
MR DIAMOND Go lookforthe blowup If they re
lookrng for something and they want to tum pages rn the
eight and a half by 11 set just a blank page Is not gorng to
clue them In what they re lookrng for
TH E COU RT A blank page won t clue them but the
exhibit number will won tit?
MR DIAMOND It mayor may not If somebody says

there was an exhibit that came rn It was a bar chart and we
don t remember what the exhibit number was rf they thumb
through the book they II be able to find It rn the
eight and a half 11 format If they want to look at the big
one they can look at the big one Rather than a blank page
A blank page IS krnd of a mystery

Vol 2 59
(1) there s absolute equality
(2) MR DIAMOND Alii need from Mr Petumenos IS the
(3) ones they don t have In eight and a half by 11 and we II make
(4) them up
(5) THE COURT All right here s the deal If for
(6) Instance we get blowups and yours are In color and theirs are
(7) In black and white -
(8) MR DIAMOND III feel like I ve come full Circle
(9) THE COURT - III stop the process right there and

(10) we SImply go With the blowups In the JUry room okay?
(11) MR DIAMOND That s fine Your Honor
(12) Why does that sound vaguely familiar?
(13) The other thing we propose to do and do It Independently
(14) of your clerk so they don t have responsibility for It because
(15) I understand they prefer not to have responsibility for It

(16) Tha way I have my exhibIts organized and the way It makes
most
(17) sense for me dealing With the stuff IS break It down have a
(18) list broken down by WItness - and maybe Just pecullantles of
(19) the way my mind works but I tend to remember things 10 terms
(20) of what was admrtted during the course of somebody s
(21) testimony We are supplying through your clerks a numencal
(22) listing of exhibits
(23) What we have proposed to do and we II undertake to do It
(24) and plalntrffs can review It for accuracy Is to submit also
(25) a - a separate Index which breaks down exhibItS Introduced by

Vol 2 58
(1) MR PETUMENOS The problem we have JUdge Is that
(2) this IS unequal technology at this pornt We don t have the
(3) capacity to do what Exxon s dOing What Exxon s gorng to do IS
(~) put every Single blowup they ve got - and their ability to do
(5) It IS ImpreSSive because they were blowing up some of our
(6) exhibits the day of their use We can t do that We are
(7) not - If we have a blowup we have a blowup
(8) THE COURT If you could do It It would be
(9) acceptable?

(10) MR PETUMENOS Pardon?
(11) THE COURT If you could do It would It be
(12) acceptable?
(13) MR PETUMENOS Sure but It puts us at a
(14) disadvantage
(15) THE COURT No It doesn t III make them do it
(16) MR DIAMOND Your Honor I think they served us WIth
(17) eight and a half copies of what th~ used
(18) MR PETUMENOS ICFmapsdontexlstlnthatform
(19) MR DIAMOND WhIch ones?
(20) MR PETUMENOS As an example the ICF OIling maps
(21) don texlst
(22) MR DIAMOND We can produce those
(23) THE COURT Equal- It s got to be equal and If your
(24) exhibits are In the JUry room In two forms one big and one
(25) small then theirs have to be In exactly the same form so that

Vol 2 60
(1) witness so that the Jurors If they want to go look for
(2) something can find It more eaSily
(3) THE COURT That s a - that s an awful big task
(4) Isn tit?
(5) MR DIAMOND No because we already have It done
(6) We ve sorted It that way for our own recordkeep1Og It JUst
(7) seems like resource to prOVIde to the Jury otherwise they go
(8) hunting looking for things
(9) MR PETUMENOS I thought we passed thiS one because

(10) thiS was part of the exhibit protocol and my concern wrth It
(11) was WIth all the filings that are happening here today and - I
(12) don t have the staff to go srftlng through my exhibItS reorder
(13) them and order them by wItness ThiS was part of the exhibit
(H) protocol submrtted to the Court which we objected to and we
(15) were under the Impression - we were under the Impression thiS
(16) was deCided It was gOing like It always does In every other
(17) court In this jUrisdiction exhibits go In One through
(18) whatever and I don t have the people Judge to get my final
(19) done and get my mstructlons done and get thiS to the JUry by
(20) Monday I Just don t have the staff
(21) THE COURT I m not gomg to do It that way
(22) MR DIAMOND We can do It after argument Your
(23) Honor It doesn t need to be done nght now We have 
(24) THE COURT It s fertile ground for blckenng and
(25) controversy counsel I don t want to do It
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(I) MR DIAMOND Okay
(2) THE COURT Your efforts can be put to much more
(3) productive use than arguing over this sort of format
(4) MR DIAMOND Have any suggestions?
(5) THE COURT No I was hoping you would
(6) MR DIAMOND Your Honor the reason that I had-I
(7) had sort of misapprehended procedure and thought that It

made
(8) sense to deal WIth the Issues we wanted to raise by way 01
(9) directed verdict after the JUry instructions IS because they re

(10) sort of Inextricably tied to one another
(1 I) We are baSically moving on two grounds and not on the
(12) grounds which we submitted brief memoranda concerning the
ANCSA
(13) problems because those have been withdrawn With my
apologies
(14) to Mr Petumenos
(IS) The two principal grounds IS the lack of eVidence of any
(16) real loss of ImpaIrment here and secondly the lack of any
(17) eVidence 01 a lost opportUnity to sell That Sthe - the
(18) theory that has been advanced prlnClpally by Kodiak Island
(19) Borough that the 011 spill suspended marketability 01 their
(20) properties and therefore they lost a year of marketability
(21) That San Item 01 speCial damage That IS separate and
(22) apart from the theory that we understand the NatIve
(23) corporations are advanCing which Is loss of use dunng the
(24) penod 01 persistence however that may be defined by their
(25) experts

Vol 2 62
(1) But we start from the general propOSition that under GNA
(2) contracts we are dealing as we thought - as we suggested we
(3) were at pretnal we re dealing With a temporary Impairment to
(4) property That seems to have been admitted by every witness
(5) who s testIfied on the subject all by the plaintiffs and I
(6) don t understand Mr Petumenos to be taking a contrary

pOSl!lon
(7) except perhaps With respect to 40 acres 01 archaeological land
(8) which we can deal wIth really separately because that s
(9) somewhat de minimiS here But by and large we re dealing

With
(10) temporary Impairment to real property
(11) Under the restatement when you re dealing WIth a temporary
(12) Impairment and under Alaska law as we understand It a party
(13) IS entitled to recover for loss 01 use and to the extent not
(14) duplicative 01 loss of use any Item of speCial damages
(15) SpeCial damages Include a lost opportUnity to sell one S
(16) property and I think the pci'rtles are In agreement the that
(17) those are the two measures of damage that are relevant to thiS
(18) case
(19) Where I believe we are In disagreement 15 how those are
(20) applied and what the - what the burdens are on the - on a
(21) party seeking those categories of damage Let me talk first
(22) about loss of actual use -
(23) As we read the law there has to be a 1055 of use that
(24) really eXisted In fact eVidence that in fact the property
(25) could have been put to some money generating profitable use

Vol 2 63
(1) Secondly that the plaintiff would have used thiS property In
(2) that fashion and therefore the Impairment created an actual
(3) provable loss of use
(4) In thiS case we have no eVidence whatsoever of two
(5) necessary elements here what uses could the property have
(6) been put to that would have generated some pecuniary gain to
(7) the Native corpora!lons and then eVidence that In fact they
(8) would have put their property to those profit generating uses
(9) but for the 011 spill

(10) The only loss of use that 5 really been discussed In
(11) connection WIth the Native corporattons property Is the loss
(12) of subSistence use and as to that they have not demonstrated
(13) any compensable injury to them as corporattons It IS admitted
(14) that to the extent subSistence use was disrupted by the 011
(15) spill that resulted In a loss of harvest to subSistence
(16) users But the record IS replete WIth admiSSIons from these
(17) Native corporations that they don t gain when their
(18) shareholders use or do not Use subSistence resources that
(19) there IS no pecuniary benefit to them and therefore the 011
(20) spill really did not cause them any injury even If In fact as
(21) they claim subSistence harvests were reduced
(22) That 5 the only use that any WItness called on behalf of
(23) the plalnttff has talked about In terms of what may not have
(24) happened that would have happened had there been no 011
spill
(25) And as we read the law the fallure to prove that in fact

Vol 2 64
(1) there were profitable uses to Which this property could have
(2) been put and the failure to offer proof that In fact the Native
(3) corporations lost those opportunities that they otherwise would
(4) have had becausa of the spill 15 really fatal to a lost use
(5) claim
(6) KIB 15 In a slightly different posItion KIB has never
(7) asserted that It suffered a quantifiable damage clalm for loss
(8) of usa Mr Shorett sort of offered hls/mpresslon hiS
(9) particular notions that KlB lost all uses whatever they might

(10) be but we had a stlpulatton pretrial stipUlatIon that we saw
(11) dunng the course of tnal that KlB was not asserting any
(12) quanttfced claim for loss of usa TheIr theory hes always
(13) been We lost the opportunity to sell these properties because
(14) the - the 011 spill stigmatized all properties on Kodiak and
(15) baSIcally broughtthe market to a halt
(16) As we read the law WIth respect to lost opportunity to
(17) sell there are three elements that the plainttff had an
(18) Intent to sell that the plalnttff had an ability to sail and
(19) that a sale would have been consummated but for the act of the
(20) defendant
(21) Now as to all of these properties there may well have
(22) been a legal abIlity to sail but there certainly wasn t any
(23) Intent to sell all but except I think one parcel and there
(24) certainly Is no record eVidence of any sale that would have
(25) been consummated WIth these properties but for the 011 spIll

\ I
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(1) of loss of Irttoral nghts that they couldn t dock their boats
(2) when they wanted to the only eVidence of harm that they talked
(3) about IS We couldn't recreate on our properties when we

wanted
(~) to and theoretically we couldn t sell them when we wanted to
(5) They stipulated they wouldn t assert a quantrfied damage
(6) claIm for loss of use and as a result no discovery was
(7) conducted on loss of use
(B) That really leaves only loss of marketability whIch
(9) clearly under the restatement IS an rtem of speCIal damages

(10) and you can t recover damages simply because of a theoretical
(11) Interference occurrence of a theoretical form of ownership
(12) You actually have to prove you lost something that requires
(13) that there was elttler a ready market that you would have
(1~) pursued or that you were ready WIlling and able to sell but
(15) there was some Interference W1th the market They don t even
(16) contend that
(17) So rf they can t pursue a darm because they for haVIng
(18) use of their property Is Interfered WIth and rfthey don t
(19) meet the legal reqUirements of pursuing a claim for
compensable
(20) damages because they lost a sale then there s really nothing
(21) left And unless we re wrong on the law It seems to me a
(22) directed verdIct would ensue from those facts
(23) THE COURT All right counsel thank you I
(2~) apprecIate It The motion IS denied
(25) What motions remain rf any?

Vol 2 74
(I) MR DIAMOND That s all
(2) MR STOLL Your Honor we have a motion that we JUst
(3) filed about an hour ago ThiS Is In response this relates to
(~) the eXhibits that came In after the close of testimony
(5) yesterday and you said that we could file a mem - we Just got
(6) the exhibIts thiS was after Carlson testrfled It relates to
(7) excerpts from the Shorett report and I - I don t know I
(B) doubt that the Court has had an opportunity - well It-
(9) THE COURT I haven t seen It

(10) MR STOLL Well It was supposed to have been
(11) delivered dunng the noon hour
(12) THE COURT Have you seen It?
(13) MR STOLL They have not seen It either I m not
(1~) proposing to argue I just-
(15) THE COURT '" take a look It II probably float to
(16) my desk pretty qUick but I m not going to hear It now
(17) MR STOLL No I understand that I lust wanted to
(18) clarify we filed It
(19) THE COURT Now fsthat-exceptforthatone
(20) motion have the parties motions all been decided?
(21) MR DIAMOND Yes Your Honor
(22) THE COURT So what we have to do now Is work on the
(23) instructIons rrght?
(2~) MR PETUMENOS Wehavefnstructlonsandexhlbltsfrom
(25) the plalnt1ffs Side Judge

Vol 2 75
(1) THE COURT Oh eXhlbrts Are you prepared to do that
(2) now?
(3) MR PETUMENOS I can do a good number of them yes
(~) THE COURT Let s do It
(5) MR PETUMENOS I m not sure I can do them all I II
(6) try My tum on exhibits
[7) MR DIAMOND Clencal?
(8) MR PETUMENOS Generally they are things that were
(9) deferred or where Exxon said that they would get back to me

and
(10) things like that and It never happened So I need to work on
(11) It
(12) My first motion IS to exhibit number 251-4 251-4 IS 

(13) 251-4A IS an exhibit already admitted It was W1th
(U) Dr Peterson s testimony He was talking about the fauna and
(15) flora and 251-4 IS the same exhlbrt more blown up but they go
(16) together In terms of hiS observations as to whether the speCIes
(17) had recovered What happened was I think In the transcnpt
was
(18) It was Simply deferred or something like that And f move It
(19) Into evidence
(20) (Exhlbrts 251-4 and 251 4A offered)
(21) MR PETUMENOS Can I show the Court?
(22) THE COURT Yes
(23) MR PETUMENOS It s JUst a picture
(2~) MR DIAMOND Your Honor we have no idea what
(25) Mr Petumenos IS talking about ObViously the lawyer

Vol 2 76
(1) responsible for Mr Peterson would have been here had we

known
(2) they were gOing to move In Peterson exhibits
(3) MR PETUMENOS I spoke to counsel before because
(~) thiS happened to us thiS morning and I said I need to move In

(5) my exhibits the Court knew I needed to move In my exhibits I
(6) asked them to have any counsel required for exhlbrts to be here
[7) so I could get my eXhibits In
(B) THE COURT Old you give them the exhibit numbers?
(9) MR PETUMENOS No I dldn t speCIfically mention Ms

(10) Smith to him and sald-
(11) THE COURT Let me see the eXhibit
(12) MR PETUMENOS It s not a huge Issue
(13) THE COURT Mr Diamond Sa little touchy
(1~) MR DIAMOND If It s not a huge issue It should be
(15) excluded
(16) THE COURT Mr Diamond Is a little touchy on these
(17) Issues
(lB) MR PETUMENOS I can t help that I have suffered
(19) all kinds of disadvantage because of that relationship in thiS
(20) tnal
(21) THE COURT I m not going to say anything further
(22) counsel because I d get myself In trouble
(23) MR PETUMENOS Ithlnklts251-4
(H) THE COURT They re beautrlul pictures counsel
(25) Should I let them In on that baSIS alone?
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(1) shareholders In the form of the use of the land and not a check (1)

(2) In the form of a dividend IS Irrelevant It doesn t have to be (2)

(3) cash There IS nothing In the instructions or In the law that (3)

(4) requires that It be so (4)

(5) So I agree that the instructions that Exxon s proffering (5)

(6) were they to get them would direct a verdict against us It (6)

(7) would baSically Instruct the JUry that you have to find (7)

(6) somebody wrote a check for these lands ObViously we can t (6)

(9) meet that - that burden We don t have checks for rental for (9)

(10) the years that the spill was present and they know that but (10)

(11) that s not what the law requires or we spent a whole lot of (11)

(12) time In thiS trial unnecessarily (12)

(13) MR STOLL Your Honor III can JUst- (13)

(14) THE COURT Well let me -let me talk about thiS In (14)

(IS) terms of the land value damages all right? (15)

(16) MR STOLL In terms - I dldn t hear you (16)

(17) THE COURT In terms of land value damages Ithlnk (17)

(16) that Exxon s done an excellent Job In the memo regarding land (16)

(19) damages and I think that the distinction has to be made (19)

between (20)

(20) measures of damages here and I do not think thiS IS diminution (21)

(21) of value case It s -the eVidence IS - I don t -I can t (22)

(22) think of any - any example of testimony that says thiS IS (23)

(23) anything but a temporary loss So when we get to the (24)

(24) instruction phase I m skeptical about any other Instruction (25)

(25) but a temporary revenue temporary lost revenue So that s a

9-8-94 VOLUME 2 XMAX(5)
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agam sought to exclude expert testimony on that subject on
the basiS that we had no - KIB had no Intention 01 selling
thiS property We ve made no bones about that for a long
penod of time You denied that In pretnal Order Number 60
Now the reason for that the reason lor I believe the

reason lor denying those motions and the reason that we feel
that we re stili damaged IS - goes to thiS bundle 01 nghts
Idea and the -the property the property owner has a bundle
01 rights Some of those Is to market the property If they
want to market It and not to market It If they don t want to
market It to use the property to let their friends use the
property to let their cItizens use It If they want to or not
let them use It to let the shareholders use It 11 It s a
corporation or not let them use It And so on And there s
been a lot 01 testimony about that
In fact not only did Mr Shorett testJ1y to It and other
people on behalf of the plalntrlfs but during the
cross-examination of Mr Dorchester I speafically asked him
whether there were not a number 01 these nghts that went WIth
the property and I went through loss 01 use I went through
the right to market or not market the property 11 the person
wanted to littoral nghts I went through a number 01 them
and I can turn the Court s attention to the transcnpt when I
asked him about these various matters - I don't know 11 the
Court recalls that but I think this has all been gone Into
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(t) given there But With regard to the directed verdict as to
(2) loss of use for Mr Petumenos clients the motion Is denied
(3) We II deal WIth other Issues at JUry Instructions
(4) MR FORTIER Your Honor I suppose thiS IS a POint
(5) for me to Sit down
(6) MR STOLL Yes you ve won
(7) Your Honor with respect to KIB the same thing pertains
(6) The stipulation that we entered Into related only to the claim
(9) of whether we were making any claims for - whether we had any

(10) rentals or anything of thaI nature you know we agreed - our
(11) Situation IS Similar to the Native corporations In that KIB did
(12) not - was not obtaining any rental Income for any of Its
(13) property It permitted Its clUzens to use the property for
(14) recreational and subSistence purposes and other purposes So
(15) our POSition In thaI IS the same as - as the Native
(t6) corporations
(17) ThiS matter was all thoroughly briefed before tnal and
(16) you In motions In limine There were two that Exxon filed
(19) One was a motion In limine to exclude testimony regarding loss
(20) of use because we had the same factual predicate then that we
(21) did at the end of the tnal In other words we weren t
(22) charging rent and so on and we made the same - same
arguments
(23) and you denied that In pretnal Order Number 62
(24) With respect to the marketability Issue addressed to KIB
(25) that was also thoroughly bnefed prior to tnal and they

Vol 2 72
(1) THE COURT Thank you
(2) MR DIAMOND The Issue Is not really what are the
(3) InCidents of ownership of property what (lghts does a property
(4) owner have but the question Is what harm did they suffer
(5) what harm did they prove they suffered what losses did they
(6) sustarn that are compensable
(7) There are really only two - two losses that have been
(6) talked about by the KIB WItnesses and the KIB experts One
(9) they couldn t use their property In a way they would have liked

(10) to basically recreation The alternative Is they couldn t
(11) sell It at a time when they otherwise had a legal nght to sell
(12) It
(IJ) You remember Mr Oppenheimer asked Mr Shorett If you
(14) assume that we take one 01 those elements out. 11 you assume
(15) that they rn fact could have sold would your numbers change?
(16) No If you assume they couldn t have sold or they couldn t
(17) have sold but they did get to use their property there s no
(16) loss of use would your numbers change? No
(19) He s bundled it altogether rn a fairly ad hoc and creative
(20) way that doesn t have a lot of bearing on reality but If you
(21) stop and think about It there are only two elements here
(22) Either they lost the nght to use their property or they lost
(2J) a nght to sell their property which caused them harm
(24) There s really nothing else to talk about They dldn t put
(25) on any eVidence that they suffered some economic harm
because

I I
I I
'---'
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(1) THECOURT IthlnktheobJectlonwasthatMr Diamond (1)

(2) would have to pay a fine (2)

(J) MR PETUMENOS And things got - things got light at (J)

(<4) that pOint I think they were a little light betore that (<4)

(5) but - (5)

(6) MR DIAMOND What number are you uSing? (6)

m MR PETUMENOS 8525 Is the numberotthe book (7)

(B) THE COURT Dldn t we have a diSCUSSion about how we (B)

(9) would admit that book? (9)

(10) MR PETUMENOS Right It got solved because the (10)

(11) Exxon archaeological expert went to a rare book store (11)

(12) MR DIAMOND lthoughtweadmfttedportlonsofltas (12)

(13) a OX number portions dealing with Prince William sound (13)

(1<4) MR PETUMENOS PX8525 as the DeLaguna book It may (1<4)

(15) have Initially been a defendants book but I move the book (15)

(16) (exhibit PX8525 offered) (16)

(17) MR DIAMOND I m reasonably certain that It s (17)

(IB) already - all matenal parts are already In If not In Its (1B)

(19) entirety [19)

(20) THE COURT Is that true? (20)

(21) MR PETUMENOS f1the-Ifthebookhasbeenmoved (21)

(22) in In less than Its entirety - (22)

(23) THE COURT Why don t we cut through thiS counsel? (23)

(2<4) The book IS admitted (24)

(25) (exhibit PX8525 received) (25)

Vol 2 83
admiSSibility
THE COURT No wasn t there a stipulation? It
essentially said what - I don t remember
MR PETUMENOS No that was the 1969 proof WIth all

those WItnesses
MR DIAMOND I think your recollection IS nght I

think we said - thiS was being offered to show that It was
reasonably foreseeable 10r us to know that If we spilled 011 In
Prince William sound we would damage areas and then we
responded that we had taken care 01 that by stipulating
THE COURT That s what I remember
MR PETUMENOS I defer to Mr McCallion
MR McCALLION Your Honor I could get the transcript
reference but I believe the status when we Originally offered
It in plalntrffs case Your Honor did not admit It at that
time but left open the door to an offer later on down the road
Indicating thiS might be fertIle area for transaction let s
see how It goes I could get the transcript
THE COURT I may have done that but I guess the real
Issue here IS IS there something In the record that is the
tunctlonal eqUivalent of that document and my feeling IS there
Is but I don t have a specl11c recollection but I thlnk-
MR McCALLION Your Honor the only thing close to It
IS something really different - and III defer to Mr FortIer
on It but It s sensitivity maps which came up at a later

Vol 2 82
(1) MR DIAMOND I believe - yes I believe It s In
(2) I II get counsel the number
(3) MR STOLL Your Honor I have a few-
(4) MR PETUMENOS What else do I have? I have some
(5) exhibits I know I m not ready with which are the Dakin
(6) cross-examination exhibits I ve forgotten where we are
m frankly but we move Into evidence the oil spill contingency
(B) plan of A/yeska which we had a stlpulatlon to or
(9) acknowledgment as to with respect to foundation And what I

(10) recall IS that there were portions 01 the exhibit that we had
(11) to come up WIth because Exxon had - had complained that the
(12) entire thing 111 m not mistaken would not be admissible
(13) because there ere other things tn It thatthey objected to We
(14) have a version of the exhibit Plalntrffs exhibit 3 and
(15) Plaintiffs exhibit 741 that we move Into evidence from the oil
(16) spill contingency plan relating to what was known and what was
(17) of record wrth respect to the sensltlv!ty - sensitive areas of
(18) Prince William Sound
(19) (exhibits PX3 and PX741 offered)
(20) MR DIAMOND My recollection Is you already ruled
(21) thiS out on a prior offer
(22) THE COURT The reason was why?
(23) MR DIAMOND I m trying to remember
(24) THE COURT Because there was a stipulation?
(25) MR DIAMOND There s not a stIpulation as to

Vol 2 84
(1) time We offered these documents Alyeska 011 Company
(2) documents two of them one In 1977 and one In 1980 - Just
(3) those portions which had the location of senSItive parts of
(<4) Prince William sound on It - baSically as an admiSSion of a
(5) recognition of the sensitivity of those locations at that
(6) time
(7) These are the earilest documents which we have relating to
(B) the 011 company and the Issue of sensitivity and the
(9) environmental sensitivIty of the sound We teel that has been

(10) a over arching Issue throughout the tnal
(11) THE COURT Thank you Mr Diamond
(12) MR DIAMOND I have the transcript discussion of
[13) thiS If you want to see It
(1<4) THE COURT That depends If It s exactly as I
(15) recollect it I want to see It If It Isn t I don t
(16) MR DIAMOND I II let you be the arbiter 01 that
(17) THE COURT ThiS IS a long diSCUSSion
(lB) (Pause In proceedings)
" 9) THE COURT Was the document used tn the defense
(20) case?
(21) MR DIAMOND Idon tsee any reference to It
(22) THE COURT I don tthink It was
(23) MR PETUMENOS I don tthlnk It was Judge
(24) THE COURT You want to admit the entire contingency
(25) plan?
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STATE TRIAL HEARING (P M )
Vol 2 n

MR PETUMENOS I think they re awfully pretty and (1)

they re on the screen there as well and what this IS counsel (2)

IS Dr Peterson discussed the apparent abundance of material (3)

and then In the handwritten version showed how he could look (4)

(5)

It and determine that It was an area that had not recovered (6)

because of the specifiC species the nature of what was - (7)

THE COURT This IS In hiS - In hiS Initial (B)

testimony right? (9)

MR PETUMENOS Correct In our case In chief (10)

THE COURT Here s what I m gOing to do counsel (11)

Sorry If this puts you at a disadvantage (12)

251 04A and 251 04 are admitted Of course you can move to (13)

get them out If you think there are grounds to do that (1-4)

(Exhibits 251 04A and 251 04 received) (15)

MR PETUMENOS Actually 251 04A one was already (16)

admitted I was Just trying to get the other one In as well (17)

THE COURT Fine (IB)

MR PETUMENOS The next one I have IS Exhibit 8501 (19)

8501 IS the book ends exhibit The transcript reflects that (20)

Exxon objected and you said you wanted to bypass It (21)

ThiS exhibit was used on cross-examination It IS Important (22)

to us obViously or we wouldn t be making the motion but In (23)

the course of my cross examination of Mr MacSwaln we (2-4)

described the fact that the Aleut Corporation land was not a (25)

factor We drew the concentric CIrcles In which Mr MacSwaln

9-8-94 VOLUME 2 XMAX(7)

Vol 2 79
drew CIrcles around Prince William sound and he got
non responsive answers
THE COURT I remember that too
MR DIAMOND What sthat?
THE COURT I remember that I remember you saYing It
MR DIAMOND It s on the baSIS my explanation the
witness did not subSCribe to hiS non concentnc CIrcles
THE COURT That may be true counsel
MR OPPENHEIMER I move Mr Diamond s past
recollection as quoted
THE COURT 1m admltttng It I m admitting the
exhibit CryptiC as It IS
(Exhibit 8501 received)
MR PETUMENOS I move Into eVidence Exhibit 18
Plaintiffs Exhibit 18 IS the Alyeska - excuse me the
admiSSions of Exxon shiPPing to plamtlffs first set of
requests for admiSSion I thmk these are moved In before and
deferred We read the admiSSions Into eVidence but as
admiSSions formal admiSSions of a party opponent In the
discovery process they re admiSSible seems to me
(Exhibit 18 offered)
THE COURT If they re In the record they re In
right?
MR PETUMENOS There s that argument We've heard

that one before I don t know how that applies to wntten

~ I

I 1
I

I I
I

I'I
I
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(1) acknowledged that there were not Injuries to Wildlife WIthin
(2) the Circles I drew and I pOinted out places where the - where
(3) Eyak Tatitlek and our clients reSide as opposed to where the
(4) Aleut Corporation IS
(5) I move ItS admiSSion
(6) (Exhibit 8501 offered)
(7) MR DIAMOND May I see the transcript reference? I
(B) remember thiS was drawn by Mr Petumenos We objected to

some
(9) of these because the witness did not subSCribe to some of the

(10) views
(11) THE COURT I was thinking you were gOing to say the
(12) Circles weren t concentric
(13) MR DIAMOND They re somewhat mdeflnlte too
(14) Is thiS 850P
(15) MR PETUMENOS Correct
(16) THE COURT I remember It
(17) MR PETUMENOS Thats~agoodslgn

(IB) MR DIAMOND May I have a moment to see what the
(19) witness said about 850P
(20) THE COURT Absolutely
(21) MR PETUMENOS I think I understand counsel-
(22) THE COURT Counsel needs a moment We re all gOing
(23) to give him a moment -
(24) MR DIAMOND Well 1m readmg my own words as to why
(25) I objected at the time And refernng to Mr Petumenos he

Vol 2 80
(1) formal admiSSions to discovery We haven t actually set a
(2) precedent for that but It seems to me that admISSions are like
(3) a stipulation or -
(-4) THE COURT Tell me what the admiSSions are
(5) MR PETUMENOS The admISSions were the super highway
(6) our worst fears the high wmds all of that In the opening
(7) statement and so forth I thmk that wntten pleadmg
(B) admiSSions are In the status of a stipulation or an answer to a
(9) complaint which the JUry s entitled to have have WIth them

(10) THE COURT Well I think they re entitled to hear
(11) them and they ve heard them and they re m the record You
(12) have a transcript of them There s no reason mdependently to
(13) admit a document so I won t admit - I won t admit them but
(1-4) of course they are m eVidence
(15) MR PETUMENOS Okay What do I have next? We also
(16) had dIscussed the Alyeska contingency plan If I m not - well
(17) before I get to that I was certain but I must be wrong
(1 B) because I ve been told to move It agam that m VIew of the
(19) Issues of confidentiality and whether sIte locations are in
(20) eXistence or not and what has been published and what has not
(21) been published what Is confidential and what is not that
(22) Exhibit 8525 which was the DeLaguna book - I moved Into
(23) eVidence I think the entire book and I don t remember what
(24) happened but they re not shOWing It as admitted I thought It
(25) went m WithOUt objection but I can t remember
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(1) part given the testimony of the experts who we contend have (I)

(2) been obviously affected somewhat by their role In the case (2)

(3) THE COURT Anything else? (3)

(-') MR DIAMOND No Your Honor (4)

(5) THE COURT The document IS admitted Plaintiffs (5)

(6) Ext'lIbrt 0003 Is that It? (6)

(7) (Exhlbrt PXOO03 receIved) [7)

(8) MR PETUMENOS That s one of them And there s (6)

(9) another one (9)

(10) MR DIAMOND I thought the excerpts were gOing In (10)

(11) THE COURT So did I (I I)

(12) MR PETUMENOS Those are two different plans those (12)

(13) are both excerpts (13)

(1-') MR DIAMOND I m sorry I only looked at one (14)

(15) MR PETUMENOS They re different years One 5 the (IS)

(18) earlier plan one s the later plan and they are both excerpted (16)

(17) to Include only the sensitive areas as requIred (17)

(18) MR DIAMOND I will acceptMr Petumenos (16)

(19) representatlon (19)

(20) MR PETUMENOS lowe you a representation (20)

(21) THECOURT Allnght theotherexhlbrtls741 Its (21)

(22) admitted (22)

(23) (Exhlbrt 741 received) (23)

(24) MR STOLL Your Honor I have a few exhibits and some (24)

(25) questions (25)

Vol 2 91
THE COURT As to the questIons here s the way we re
gOing to go about It 111here s no obJectlon we go about rt
If there IS objection we II both know what the question IS the
next time
MR STOLL Okay Why don t I Just take the next

one? Can I Just have a moment Your Honor?
THE COURT Uh huh
(DISCUSSion off record between counsel)
MR DIAMOND I have no objectIon to PX8228
THE COURT 8228?
MR STOLL Yes sir
THE COURT It s admitted
(Exhibit PX8228 received)
MR STOLL Apparently you dldn t admrt A I haven t
looked at thIS before
Then Your Honor I think that these are In eVIdence and
that s DX10263 and 10298A
THE COURT Is It the whole document the -28?
MR STOLL I think that s just a map rt s a board
THE COURT We have It admitted as JUst the pages that
were testrfled to
MR STOLL That sflne That s 10298A
THE CLERK No we were talking about 8228
MR STOLL Just a minute 8228 okay
THE CLERK Is there an A at the end of that'"

Vol 2 90
(1) MR PETUMENOS Before counsel
(2) THE COURT Are you done?
(3) MR PETUMENOS I am done WIth the exception 01 the
(4) Dekln exhlbrts and my problem there -
(5) THE COURT We won t talk about the Dekm exhibits
(6) now
(7) MR PETUMENOS What I did IS sent papers flying In my
(6) cross-examlnatfon and I m trying to put them back together
(9) THE COURT That s fine

(10) MR STOLL Your Honor I have just a few exhibits and
(I 1) I have some questions and I lust don t know whether some
(12) things are In eVidence or not
(13) THE COURT Fme
(14) MR STOLL Theflrstonelsaquestlon 13167A I
(IS) don t know whether that s -
(16) THE COURT Is it In? 13167A
(17) MR STOLL It s a OX Defendants~

(18) THE CLERK It 5 offered It s not In
(19) MR STOLL We would -
(20) THE COURT What Is that?
(21) MR STOLL It s a shoreline evaluation sheet that
(22) was - I had cross-examined Mr Purdom about during his
(23) testimony
(24) MR DIAMOND Your Honor agaIn I don t know what
(25) thiS exhIbit relates to and I would-

Vol 2 92
(1) MR STOLL No no that s right
(2) THE CLERK 10263 we don t show It
(3) MR STOLL You don t show that'"
(4) THE CLERK No And that s Defendants right?
(5) MR STOLL That s a OX right
(6) THE COURT DISCUSS It WIth the other side and III
(7) deal WIth rt later
(6) MR STOLL What about 1029BA?
(9) THE CLERK We don t show that either

(10) MR STOLL Okay this II just take a minute Your
('1) Honor
(12) (Discussion off the record between counsel)
(13) MR OPPENHEIMER Your Honor at this time WIthout
(14) objection defendants would offer DX10298A
(IS) (Exhibit DX10298A offered)
(16) THE COURT It s admitted
(17) (Exhlbrt DX10298A received)
(16) MR STOLL 10263 there s no objectIon
(19) (Exhibrt 10263 offered)
(20) MR OPPENHEIMER No oblectlon
(21) THE COURT It s admitted
(22) (Exhibit 10263 received)
(23) MR STOLL Your Honor there was an exhibit that 1m
(24) unclear as to what 1he status Is and I want to take this 
(25) bring 1hls up I know what happened Imtially thIS - there
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(1) MR PETUMENOS No no we have - I think part of (1)

(2) that discussion suggested we needed to reduce It and we ve (2)

(3) done that (3)

(4) THE COURT Let me see what you want to admit (4)

(5) MR PETUMENOS I Will say I have not shared It With (5)

(6) counsel Your Honor Have we shared - (6)

(7) MR McCALLION It s the same one they had the copy (7)

(8) before It s only the sensitivity area (8)

(9) MR PETUMENOS WereducedlttothesenSltlvlty (9)

(10) areas counsel tells me (10)

(11) THECOURT Allnght Speaknoworforeverholdyour (11)

(12) peace I m gOing to make a ruling In a minute (12)

(13) You ve now read the portions of the transcript nght that be
(14) relate to the discussion and at the end of the diScussion I (13)

(15) said ThiS IS highly arguable that thiS IS an admissible - (14)

(16) that the statements In thiS document are admissible And then (15)

(17) I left at thiS at that assuming that perhaps there would be (16)

(18) further development In the record regarding thiS plan (17)

(19) There wasn t Let s Just assume that So the question IS (18)

(20) whether what went on before the diSCUSSion that I ve Just read (19)

(21) which ends at page 4961 Justifies the admiSSion of this (20)

(22) document (21)

(23) Tell me In your view why It does not counsel (22)

(24) MR DIAMOND Your Honor I have skimmed thiS on my (23)

(25) computer screen I can t put myself back to August 8 and (24)

(25)

Vol 2 87
reqUired by federal law we SBJd we were gOing to rely on the
response plan adopted by A1yeska
THE COURT I don t know that that s what the purpose
of thiS document IS though It s not to bind you to It It S
Simply to show what you knew nght?
MR DIAMOND Then I ratse the question of relevance

Why IS that relevant? We ve already admitted foreseeability of
harm to the environment We did that to take out a lot of
eVidence that otherwise would have come In on the sublect I
think It s being used to prove the truth of the matten;
asserted that these are by the admiSSion of Alyeska somehow
Uniquely sensItive and therefore any damage we did ought to

Viewed In that context It s not our document It IS not one
we partiCipated In prepanng It Is Simply one that we adopted
as something we were relying on as I undellitand It to comply
With federal contingency planning reqUirements
MR PETUMENOS I think that Issue was behind us The
Issue was raised In terms of Its probative nature and why It s
eVidence because Exxon In one of their formal admiSSions In

the discovery process referred to It adopted the Alyeska
contingency plan as part of what their plan was In the event
that they as a company had an 011 spill
What I recall being reserved by the Court - you lust read
It- IS you wanted to see how the case developed to see
whether the senSitive nature of the environment surrounding

~J

I I

I
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(1) qUite frankly don t recall all the intricacies of the
(2) diSCUSSion I remember what I said was It seemed unfair to
(3) bind us to findings of fact Investigations made by another
(4) organization that we did not expressly partiCipate In or
(5) expressly adopt and that I thought that It was a long leap to
(6) say that because we were relYing on Alyeska s spill contingency
(7) planning that findings made by Alyeska regarding what was
(8) senSitive and what was not and why things might be senSitive
(9) should be binding on us I dldn t think that s constituted

(10) representative admiSSions and I thought It was an unfair use of
(11) the document
(12) I think you reserved wIth the expectation or at least hope
(13) that dunng the course of either the defense case or
(14) cross examination of the defense case that thiS document
would
(15) be more closely tied to what Exxon did Exxon s response to the
(16) spill In fact I don t think there s any eVidence that thiS
(17) was used In connection With the response at all and I Just 
(18) at least on a qUick scan of my computer I dldn t come up With
(19) any reference dUring the defense case to thiS document
(20) certainly not by us and I think only one attempted use by
(21) Mr Petumenos dUring the course of someone s examination
but
(22) It wasn t used
(23) I stili think It IS an unfair use of the document to bind
(24) us to factual findings made by Alyeska Simply because we In
(25) our - In the course of our spill contingency planning that was

Vol 2 88
(1) Pnnce William sound was a contested Issue In the case
(2) don t think that you - you were reqUlnng us to actually
(3) phySically pick the document up and place It under a WItness
(4) nose but you wanted to see how the Issues developed and my
(5) view IS that With - when On; Gilfillan and Page came In and
(6) teStIfied to how robust and how strong Mother Nature IS and

how
(7) qUickly the environment comes back and how little an all spill
(8) craten; the ecosystem the food cham Is complex not Simple
(g) all of that bUSiness The fact that these companies are

(10) operating under a contingency plan - you don t have them all
(11) I have them here Judge counsel Is looking at me brought the
(12) other one up
(13) The fact that they were operating under a contingency plan
(14) that discussed the sensItIVe nature of the sound and which
(15) areas of the sound were sensitive contradicts that notion We
(16) attempted to put It In our case In chief It was put In the
(17) federal trial for the same essential purpose I think and I
(18) don t think there s any question but that the way the
(19) defendants case has developed wfth the robust nature of the
(20) ecosystem and how 5trongly It adapts and how tough It Is In the
(21) face of a ten million gallon spill that what wes part of the
(22) contingency plan was what they sald about It and what they
(23) said before there was litigation Is Important about the
(2~) senSitive nature of the area
(25) I think that would be ferule ground for argument on our
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(1) THE COURT But enough question was shed on thiS
(2) document by Intemperate remarks of counsel and the

examination
(3) that I felt that It should be admitted
(.) Now If I - If I also indicated there were parts of It
(5) that should come out III take another look at It but - but
(6) that s water that went under the dam a long time ago
(7) What else?
(8) MR STOLL Your Honor I have one question and
(9) that s - It s not an eVidentiary - I don't know If thiS is an

(10) exhibit or not but It s - we would like to put In eVidence
(11) the defendants denied the liability In their - In their answer
(12) to the KIB complaint they denied liability to KIB denied any
(13) damages and denied liability and they have come In and they
(1.) have repeatedly with Mr Hamson as well as other WItnesses
(15) said We accepted all responsibility et cetera
(16) Now I don t know I m just asking a question Whether we
(17) put the pleading In as an exhibit or we have that as an
(16) instruction I m just asking for clanflcatlon
(19) THE COURT I don t know There is - there IS enough
(20) self serving testimony In there about how Exxon IS - has
(21) accepted liability that maybe It needs some description of the
(22) course of thiS case sInce Exxon certainly dldn t admit
(23) liability until the late stages of the case
(24) I don t know how to handle that It may be by Virtue of an
(25) instruction

Vol 2 98
(1) MR STOLL We II try to draft something Thank you
(2) MR FORTIER Your Honor I have one thing In the
(3) course of Professor Green s testJmony-
(.) THE COURT By the way counsel you ve also got to
(5) understand accepting responsibility IS not the same thtng as
(6) either denying or admitting liabIlity They may - hiS
(7) testimony related to more things than simply an admiSSIon of
(6) liability as It related to thiS case It related to Exxon s
(9) response to the 011 spill

(10) MR STOLL I understand that
(11) THE COURT So inappropriate emphasis on the
(12) procedural aspects of thiS case when they actually admitted
(13) legal liability Is a chancy proposrtlon So whatever I do In
(1.) terms of an Instruction or othelWlse has got to be a measured
(15) response
(16) MR STOLL I understand Your Honor I m not gOing
(17) to make It argumentative
(16) THE COURT Yes?
(19) MR FORTIER YourHonor I want to WIthdraw an
(20) exhibit
(21) THE COURT Take It out what Is It? Some-
(22) MR FORTIER Professor Green It says 1264 and
(23) 1264 A - he had a typographical error Port Graham We want
(2.) to wrthdraw 1264
(25) MR OPPENHEIMER So you re keeping In 1264-
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(1) MR FORTIER 1264A IS what we want to keep In
(2) THE COURT So 1264 IS out
(3) MR FORTIER That s correct Your Honor
(.) (Exhibit 1264 Withdrawn)
(5) THE COURT Is that It? On to the instructions
(6) nght?
(7) MR PETUMENOS JUdge I wonder are you In a pOSition
(8) where you feel like you can hear argument on the OPA 90

Issues
(9) and request for JudiCial notice at thiS pOint? Because that IS

(10) an area of instruction that we are gOing to disagree about for
(11) sure
(12) THE COURT I m prepared to hear argument Go ahead
(13) MR PETUMENOS Could we have a short break perhaps?
(1.) THE COURT Sure sure III give you ten minutes
(15) THE CLERK Please nse This court stands In
(16) recess
(17) (Recess from 2 28 P m to 2 42 )
(16) THE CLERK. Please nse ThiS court now resumes Its
(19) session
(20) MR DIAMOND In all fairness to the defendants you
(21) should know that our copies of the OPA 90 bnefs have not
(22) arnved and - but Mr Petumenos has every confidence that I
(23) can wing thiS so he s elected to go forward
(2.) THE COURT If you wing It wrong I II correct you
(25) MR DIAMOND Thank you
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(1) MR PETUMENOS To start we have Pretrial Order
(2) Number 49 which was the summary judgment which was

denied
(3) and you ruled that the plaintiffs are entitled to bnng and
(.) maintain claims for damages anslng from the discharge of 011

(5) Wlth regard to land selected but not conveyed pursuant to each
(6) corporations Irrevoceble election to accept Intenm conveyance
(7) of such land Genuine factual Issues eXist regardmg selected
(8) land which precludes summary Judgment
(9) You were nght and I won t go through the reasons why you

(10) were right I did Indlcete to the Court tn the event we were
(11) entitled to the OPA 90 instruction as I thought we were
(12) entItled to It I think I saId this at the bench you may have
(13) to Instruct the fUry to undo some of the testimony that was
(1.) allowed In because a number of the Jurors - the Jurors heard
(15) testimony about the fact 1hat we couldn t use park land by
(16) regulation and so 10rth
(17) This Issue subsumes - the argument I m about to make
(18) was - is the culmination and the product of an IncredIble
(1 g) amount of work beglnnrng with congressional work to get the
(20) statute passed In the first place OPA 90 says Section 8301
(21) 43 U S Code Section 1642 Solely for the purpose of bringing
(22) claims that anse from the discharge of 011 the Congress
(23) confirms that all right title and Interests of the Unrted
(2.) States In and to the lands validly selected pursuant to ANCSA
(25) by Alaska Native corporations are deemed to have vested In the
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was a - dunng the examination Mr Selby there was this tour
book
THE COURT Yes
MR STOLL And then there was a - Mr Clough In

cross examination offered the entire book and I made an
Intemperate which I apologize for comment about certain
portions of It then I brought the - you admrtted the whole
thing I think later you Indicated It may have had something
to do with my comment but at any rate then subsequently I
brought thiS up and you Indicated you thought that thiS was
Inadmissible but It wasn t - It s not clear from the record
as to whether or not these brochures that are part of the 
the tour book are In or out and I Just want to clanfy It
before we go - you know before-
TH E COURT What s the number?
MR STOLL It s DX15488 It s Just relating to these

two brochures that were In the back of the -
THE COURT Is It In?
MR STOLL I think the exhibit IS In It s a
question of whether these are - I don t have objection to the
rest of the tour book I Just have - I JUst have an objection
to these two brochures
THE COURT Well what are the two brochures
numbers?
MR STOLL They re not a separate number
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(1) MR STOLL I m sorry I m not trylng-
(2) THE COURT We re wasting a lot of time here JUst
(3) standing there gOing through the eXhibits I have some pretty
(4) Important things to do So J JUst said the exhibit was In now
(5) I find that one exhibit IS not the same as the other Was I
(6) ever approached wrth the - the accompanying two documents

or
m was I only approached with one book? Because what I was
(8) approached wrth IS what IS admrtted
(9) MR DIAMOND You were approached with the defendants

(10) exhibit which was the ennrety of the bneflng package In the
(11) nice colorful binder That s what we Introduced and that 5

(12) what had been admitted
(13) I understand Mr Stoll wants parts of that removed This
(14) objection was already ruled on once and I think we oughtto
(15) leave the record as It lays
(16) THE COURT Smart to sit down just now counsel
(17) Yes anything further? What I admrtted is what s In Now
(18) yes you have one minute to talk about reconSideration
(19) MR PETUMENOS All nght This Is my concern At
(20) one POint In the proceedings you looked at thIS exhibit I
(21) think during the defense case when It came In and you
(22) commented that you couldn't Imagine by the exhibit was
(23) admissible Ithink what happened In this case Is 1& that Mr
(24) Stoll made a comment dunng his examination which was
Improper
(25) and the Court got very short with him as I think It - the
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(1) THE COURT Then clearly they re notadmrtted right?
(2) MR DIAMOND Your Honor I think the entirety of the
(3) document was admrtted I don t want to get embrOiled In thiS
(4) controversy It was one between -
(5) THE COURT They re all marked as one exhibit?
(6) MR DIAMOND Yes
m TH E COU RT Then It s all In 15488 In now or
(8) earlier?
(9) MR STOLL Your Honor can we be heard on thiS?

(10) THE COURT I think If I admItted It I admitted It
(11) THE CLERK Judge the Defendants Exhibit DX15488 IS
(12) admitted which IS the same as PX1519 They each have the
same
(13) exhibit Both of them are In
(14) THE COURT Are they the same exhibit do they all
(IS) havethesameparts?
(16) MR STOLL No they re not Your Honor
(17) MR PETUMENOS May I have my one for-the day request
(18) for reconSideration?
(19) THE COURT Not untll111n1sh thiS diSCUSSion
(20) counsel
(21) MR PETUMENOS Itsonthlsexhlblt
(22) THE COURT You let Mr Stoll talk please I mean
(23) I m wasting a lot of time here when you should be dealing With
(24) JUry instructions It s only because you deCIded you wanted to
(25) stand up and talk now Mr Stoll Let 5 get It done
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(1) Court should have I think he called the document propaganda
(2) or something like that and you admitted the document right
(3) then and there because of hIS comment
(4) There are more than one plamtlff In the case and I think
(5) the document IS clearly madmlsslble It may have been an
(6) Improper comment I think It was -
m MR STOLL It was an Improper comment
(8) MR PETUMENOS Butltl5nevertheless-ltdoesnt
(g) make the document any more admISSIble that he made the

improper
(10) comment and I was sItting here quietly and my clients are
(11) going to get hurt by It It Is a dearly self serving document
(12) by Exxon whIch talks about how great they are and absent the
(13) comment of counsel would not have been admrtted
(14) I m asking you not to preJudlOEl my clients because the
(15) comment was made You made the comment later when you
saw It
(16) judge separately tn the course of the defense case that you
(17) can t Image the document was admitted In the form you
admitted
(18) It and I understand why
(19) THE COURT Here 5 the deal If the record supports
(20) what you re saYing I may reconSider my - my knowledge of
(21) thIS subject IS my recollectIOn and my knowledge that I
(22) admitted something all nght? You show me those portions of
(23) the record that you think support your point of view I II read
(24) them and deCide whether or not I change my ruling
(25) MR PETUMENOS All fight
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(1) because Congress has - or the law has given the Native (1) about because the claIms whIch were preserved were claims
(2) corporations all claims WIth respect to selected but not for
(3) conveyed lands (2) lost or diminished land values and then It goes on to talk
(4) THE COURT Thank you very much counsel (3) about preservation and proteet1on of exploration of
(5) MR DIAMOND Your Honor there IS nothing Clrcular In (4) archaeological resources
(6) the posrtlon that we re taking and there s nothing that defeats (5) But the claim that the NatIve corporations wanted to
(7) the Intent of Congress or IS inconsistent wrth even the Instant (6) preserve was the claim for diminished land value - and that s
(8) legislative history that Mr Petumenos suggests that pnor [7) entirely consistent wrth our view of OPA 90 If In fact there
(9) proceedings between pnvate Irtlgants may have had (8) was diminished market value of these parcels then these

(10) The statute says solely for purposes of bnnglng claims (9) plaintiffs by virtue of OPA 90 would have every nght to
(11) that anse And we don't dispute for a minute that a Native (10) assert that
(12) corporatIon whIch owns selected but unconveyed lands has (11) But that s not what the claim IS They re claiming they
(13) standing to bnng claIms The question IS claims for what? (12) lost the use and In order to do that they have to show that
(14) ThIS statute is not an assIgnment as much as Mr Petumenos (13) they had some entrtlement to use and under Cape Fox they
(15) would like to make rt appear to be It says solely for (14) dldn t have any
(16) purposes of bnnglng claims that anse from the dIscharge of (15) That s been confirmed by the tnal eVidence In thiS case
(17) all (16) Mr Propes testified with respect to Chugach Alaska
(18) Clearly what the statute was Intended to do was to remedy a Corporation
(19) Situation where an 011 discharge could have a permanent Impact (17) that Chugach had a strong policy that they did not phYSically
(20) on a parcel of land that was slated for conveyance and not (18) occupy or exploit or otherwise develop lands pnor to
(21) give the NatIve corporation that ultimately would acqUIre that (19) conveyance because they dldn t have any nght to It was also
(22) land the ability to get everything it had coming to It The (20) confirmed by testimony from I believe It s deposition
(23) land plus whatever compensation was due rt because of some (21) testimony from Port Graham representatlves who
(24) continUIng loss of value that rt would stili suffer from after acknowledged
(25) the penod of conveyance (22) that on KenaI Fjords lands which are selected but unconveyed

(23) they have no right to use How then can they sue for loss of
(24) use If they had no nght to use
(25) We re not saYing there IS no standing We re SImply saying
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(1) There IS nothing In this statute thattslks about use and
(2) the way these cases have developed and the theories that these
(3) plaintiffs have chosen to assert as you mentioned earlier
(4) thiS IS essentially a loss of use case
(5) And they can only sue for those losses which they have
(6) actually sustained If they had no nght to use property then
(7) the oil spill preventing that property from being used did not
(8) cause them any harm And there s nothing In OPA 90 that
(9) suggests that they had any right to use and In fact the case

(10) law Is just to the opposrte
(11) You know Cape Fox Cape Fox clearly holds that Native
(12) corporations do not have any nght to use selected lands before
(13) the conveyance IS perfected and there IS nothing In OPA 90
(14) that says the rule In Cape Fox IS overturned The statute is
(15) very narrowly defined solely for purposes of bnnglng claims
(16) The language - and I don t know that settlements between
(17) the United States and other partle~ settlements between the
(18) United States and Exxon can expand a statutory entltlement
(19) And I strongly suspect that they can t Whatever Congress has
(20) vested In Native corporations rt has vested and I don t know
(21) that a settlement by Exxon and a representative of the Attorney
(22) General can alter that
(23) But even If we -If we considered the settlements to have
(2-4) some bearing on this Issue It s very Instructive to read the
(25) language of the settlement agreements that Mr Petumenos
talks
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(1) that In evaluating their claims of loss of use the jury
(2) should be on notice of the fact that the law Is such that these
(3) Native corporations did not have the right to use those
(4) properties and that s our proposed Jury Instruction number 17
(5) whIch states Just -just that Its result IS entirely
(6) consistent WIth OPA 90 entirely consistent WIth the
[7) legislative history and not at all Clrcular
(8) THE COURT Thank you
(9) MR PETUMENOS Very briefly as I listen to counsel s

(10) argument I think I see part of the problem I dldn t qurte see
(11) before
(12) HIS argument rests I think upon the same premise as the
(13) motion for directed verdict did a moment ago which IS you have
(14) to actually use the property and pay - you know receIVe money
(15) on It and so forth It s very much the same argument he s
(16) saying because you dldn t do that you don t have a Interest
(17) In the property And because thet earlier argument falls thiS
(18) one seems to me falls as well
(19) And the second thmg I d pomt out Is In the consent
(20) decree That language goes on to say Or any other property
(21) damage Interests that - that eXIst All we re talking about
(22) with respect to the property damage that we claim IS the
(23) methodology by which - not that we choose but that the law
(2-4) requires that we - under GNA that we endeavor to use so thaI
(25) we don t overcompensate ourselves for the damage that Is
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respective corporations as of March 23rd 1989 the day before
the spill
We were Involved In the drafting of that legislation In

fact and the Intent of the statute clearly IS that all nght
title and Interest to thiS land all nght title and Interest
vests to the NatIVe corporation
And then the statute goes on to describe how that statute

IS triggered about which there s no dispute That has to do
With the motion of directed verdict that was withdrawn earlier
today
It dldn t stop there however because there was another
whole case big enough to dwarf many cases - maybe not thiS
one but there was another whole case that we engaged In at

time that the federal government proposed to settle their
claims With Exxon and we were Involved In an Injunctive
action whIch was both In the Washington 0 C area as well as
eventually moving here
In a consent decree that settled that case between the
Native corporations and the governments to allow them to
settle the case - If I could approach the Court WIth the
language - we made sure paragraph eight of the consent
decree - that language was fought hard for
The JUdge Sporkln In Washington D C refused to permit
the settlement between the federal government and the $900
million settlement because of the objections raised earlier
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(1) was to be ours
(2) And there wasn t much diSpute about that until It occurred
(3) to Exxon that they might try the follOWing argument Because
(4) the damage IS temporary and because the use therefore IS
(5) the lost use analySIS has to be prOVided and because you
(6) couldn t use It because you were shut off from the park
(7) regulatlons and because I can produce deposruons that say

that
(8) you the Natlve corporations weren t allowed to use the land In
(9) the normal way or develop It or any of these things because It

(10) was - you were locked out of It you didn't have possessory
(11) Interest It was a park therefore you don't have any damages
(12) and then you don t have any claim
(13) And the problem with Exxon 6 argument IS that It IS
(14) completely Circular and If you accept that - that logiC you
(15) tear up the statute you wrrte It out It sltke Congress
(16) dldn t do a Single thing and that s why our posruon clearly
(17) IS that we got what the statute says all nght tItle and
(18) Interest
(19) All c1wms - the reason for thiS IS Is uncler normal
(20) circumstances the government would have to take any
revenues
(21) that It got on selective and not conveyed lands and 86Cl'OW
them
(22) and hold them for our benefit and hold them In trust and make
(23) an accounting and make sure that they acted accordingly with
(24) respect to their beneflclary of their trustees and this
(25) bypassed that process and gave the claim to the Native

~
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(1) about the potentlalfor the Impact on our claIms without our
(2) being Involved and then when Judge Holland approved the
(3) consent decree I appeared personally In front of him at a
(4) heanng and he added the follOWing language to the final order
(5) adopting that consent decree - and there was actually an
(6) exchange on the record In which the JUdge agreed that the
(7) record that we made In the courtroom would be part of the
(8) agreement
(9) And what I essentially told JUdge Holland at that time was

(10) that we wanted to walk out of the courtroom with the same
(I I) causes of action we had gOing In Without regard to the
(12) settlement and that s what JUdge Holland told us we have
(13) received
(14) And the last document III show you thiS IS the consent
(15) decree between Exxon and the government The last document
(16) I II show you Is a portion of the consent decree between Exxon
(17) and the government when they finally did settle and thiS
(18) language was required to be In It to preserve our POSItion
(19) So the Native corporations have tOiled long and hard
(20) essentially for thiS moment when we knew Exxon might attempt
(2 I) to contend that we couldn t bnng claims on the - as to park
(22) land and there IS no question but that OPA 90 and our
(23) enforcement of It through the federal - through the government
(24) settlement process was that all nght title and Interest In
(25) thiS property Insofar as a claim In thiS court were concerned
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(1) corporatlon directly Since the land IS eventually going to be
(2) conveyed In fee Simple title
(3) As a matter of state law that kind of a - an Interest In
(4) property IS In fact suffiCient equitable tItle as we indicated
(5) In our brief to maintain an action and to collect all the
(6) damages
(7) In short Congress/s presumed at;; a matter of statutory
(8) constructIon to know the law as It exists at the time that It
(9) passes the legu;latlon It IS presumed to know that our cause

(10) of aCtIon would be based upon the rules of law that we re uSing
(11) In thIS court and all nght title and Interest In that clalm
(12) whatever claim It was was gIven to us by Congress
(13) Exxon cannot now write out the language of the statute by
(14) seylng because It s a lost use analysis and you dldn t use It
(15) the government did you haye no claim because then they tear
(16) up the statute and the intent of Congress which was clearly to
(17) prOVide us with the entire clalm all of the clalm that the
(18) government had as long as the precoodltJons which Exxon now
(19) concedes were met were met under OPA 90
(20) We re entltled to an Instruc!lon at this POint and given
(21) the testlmony that Exxon has put Into the record about the
(22) depOSItions of Mr Norman - I can t remember every one but Do
(23) you use the land are you allowed to go In the park and subsist
(24) and all that We now need an Instruc!lon that It doesn t
(25) matter whether they actually used the partlcular land or not
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(1) gOing to do that as soon as we were through here
(2) THE COURT Problem IS there s not too much time left
(3) In the day because of the length of these arguments so give me
(4) a reasonable propositIon counsel You know I do not want to
(5) be stalled here at 2 00 tomorrow afternoon because I II tell
(6) you what my first reaction Will be It WIll be sImply okay
(7J you ve taken this kind of time we re gOing to JUst keep
(8) kicking the final argument off until you get It done I am not
(9) gOing to be retyping these Instructions on the day that you do

(10) your final arguments and we stili have to deal WIth the
(11) WIth the verdict form question too
(12) 50 what s your - what s your time frame? This time I
(13) think that I m going to have to require that the two of you who
(14) are working on the Instructions not continually - I mean It
(15) may be hard on everybody here but you ve got to be out of thiS
(16) room If other people are arguing exhIbit Issues because you re
(17) not dOing productive work
(18) MR OPPENHEIMER Your Honor makes a good pOint I
(19) think In all fairness to Mr Petumenos he s been carrying a
(20) number of burdens
(21) THE COURT I m sorry about that counsel
(22) MR OPPENHEIMER I apologIze I have a lozenge In my
(23) mouth I would have offered Your Honor one but It would be
too
(24) much like a commerCIal
(25) I have been feverishly working here we have been making up
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9-8-94 VOLUME 2
Vol 2 115

(1) THE COURT By the way here are all of these
(2) different things from the plaintiffs
(3) THE COURT Thanks very much
(4) THE CLERK Please nse ThiS court stands In
(5) recess
(6) (Recess at 3 06 pm)
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XMAX(16)

(1) sometime
(2) Tim what do you think Is an estimate? I think we re
(3) clearly gOing to need two two and a half hours to try to
(4) scratch things through
(5) MR PETUMEN05 Clearly
(6) THE COURT Can you do this? If I can make a
(7) suggestion? Can you In the next say 25 minutes can you be
(8) here look at the Instructions you have and think about the
(9) substantive instructions you might be able to resolve today

(10) some block of them? And then at 430 give them to me so that
(11) I can Include them In a tentative packet along WIth the
(12) bOilerplate Those you agreed on at 4 30 Just give them all
(13) to me and III put them In the packet and then that way III
(14) be a Imle more secure because III know what you ve been able
(15) to do productively and what you haven t
(16) MR OPPENHEIMER Okay
(17) THE COURT Then tomorrow morning you can come In at
(18) ten With - WIth further -the further product of your work
(19) So III give you a couple hours In the morning to refine
(20) whatever you do this evening and then - my aim here would be
(21) that all of thIS work that you have to do In order to put the
(22) packet In some sort of shape so that we can discuss It on the
(23) record will be done by 1200 And then we 11- we II recess_
(24) and we II put It on the record at one or two Okay?
(25) MR OPPENHEIMER Yes sir

(1) EX H I BIT S
(3) PX3 and PX741 offered
(4) DX1 0298A offered
(5) 10263 offered
(6) 251-4 and 251-4A offered
(7J 8501 offered
(8) 18 offered
(9) PX8525 offered

(12) 251 04Aand 25104 received
(13) 8501 received
(14) PX8525 received
(15) PX0003 receIved
(16) 741 received
(17) PX8228 received
(18) DX10298A receIved
(19) 10263 received
(22) 1264 wrthdrawn
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(1) Included
(2) So all we are dOing by applying the lost use analysIs -
(J) which IS again the term of art which IS the fair economic
(4) value of the land forthe temporary use - all we are doing IS
(5) complYing with GNA which is what we must do and the fact

that
(6) the property damage all of It all rrght all title all
[7) Interest In It was given to ours requires that we do It In
(8) that fashion
(9) So thiS IS our claim plain and simple That was the

(10) Intent of Congress It was the Intent of the laWSUit It was
(11) the agreement Wlth the government No one but us has sued
for
(12) these lands no one
(13) THE COURT Whose loss of use are you sUing for?
(14) MR PETUMENOS All of It The government s -If
(15) they lost use at the time ours - It s our land for purposes
(16) of this laWSUit All right all title all Interest IS what
(17) Congress said and when we went to the courts In Washington
and
(18) In Alaska and said Walt a minute we have an Interest In these
(19) lands If they are attempting to settle thiS land they can t
(20) they can t do It
(21) And the Judge said That s rrght you can t do It You
(22) must make provIsion In the settlement to make sure that you re
(23) not Whereupon that language was forced upon the parties
both
(24) Exxon and the government so that they would be within the law
(25) and Within OPA 90
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(1) THE COURT Okay thank you
(2) MR DIAMOND I was Just gOing to respond to the pOint
(J) about the characteriZation of my argument I m not saYing that
(4) they have necessarily have failed because they are gOing to
(5) have to demonstrate that they would have generated some
(6) Income prodUCing activity on thiS property What we re saYing
[7) IS as a minimum as a first step the law requires that they
(8) demonstrate that the property had some profitable use some
(9) lawful profitable use by the Native corporation and that s

(10) what s key here If the Native corporation could not have used
(11) thiS land the Native corporation has not been deprived by the
(12) all spill of any profitable use of the land And I think you
(1 J) hit the nail on the head Whose use are they sUing for? They
(14) don t have any right to sue for Interference Wlth the use that
(15) the government might make durrng a period prior to
conveyance
(16) I mean that IS Cape Fox Cape Fox says that the
(17) government s right And Interestingly If you look at the
(18) settlement agreement the language Mr Petumenos gave you
It
(19) talks about private harms resulting from the 011 spill harms
(20) to these private parties not governmental harms
(21) THE COURT It says exclUSively private claims
(22) MR DIAMOND Depends which language you re looking
(2J) at I was looking at the Chenega Bay agreement
(24) THE COURT The one I was looking at was Exhibit B I
(25) think It s B or 13 one of the two B I think The agreement
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consent decree
MR DIAMOND Paragraph eight
THE COURT Page 15
MR DIAMOND I have a different document which IS
MR PETUMENOS Same document Just on a different
page
THE COURT I understand the Issue counsel Thank
you
ThiS - thiS argument has the aspects of - some of the
aspects of a directed verdIct motion espeCially as It relates
to the way the plaintiffs would have me deal with the case
legally but mainly thiS 15 an Instructlon Issue I think
Mr Petumenos recognrzed In the end and hiS opening portion

argument
To me thiS IS a factual matter You have the nghtto
claim the loss of use You have the nght to clBlm dlmlnutJon
of value but If you can t prove one of those things then you
lose
The way Exxon IS treating thiS IS a factual matter I
think because I see - I see their - their proposed
Instruction and It does treat thiS lS5ue as a factual matter
and what they re saYing 15 If they can't prove that - If the
eVidence doesn t show that they were entrtJed to use things
then they shouldn t Win on thcxe - those parts of the land
that they couldn t use which seems to me to be an eminently

Vol 2 112
logical propOSition
So the answer IS I probably won t use the plBlntJf1s
proposed Instructlon because I certBJnly won t direct a verdict
on that Issue and I probably Wlil use Exxon s but that 5 for
later I mean to me Exxon 5 posltJon IS the correct one
here legally How that affects the evidence appears to be
that - that the deCiSion WIll be left up to the fUry and they
Will evaluate the eVidence as It relates to what the plaintiffs
were uSing and could use and what they weren t
MR PETUMENOS I guess we can defer thiS to later
but I guess It would - where I would ask the Court to take a
careful/ook Is on the Issue of do we have the government 5

lost use
THE COURT Yes Theanswer-myanswertothat
question counsel Is no N 0 you do not have It

Is there anything else? Now as I said about an hour ago
can we go on to the Instructlons now? Where are you on the
Instructions?
MR PETUMENOS We have a set of boilerplate to file
that are - we ve now reViewed right? And are ready
MR OPPENHEIMER We do
MR PETUMENOS We have not begun the process to
gettJng to the Court In negotlatmg the ones that are more
substantive and at Issue
MR OPPENHEIMER Well I was gomg to say we were
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Vol 1 3
(1) PRO C E E 0 I N G S
(2) (Jury out at 2 10 pm)
(3) THE CLERK. Please nse This court now resumes Its
(~) session Please be seated
(5) THE COURT Counsel we re on the record and you can
(6) tell me about the - first before we started on the contested
(7) JUry instructions the parties this morning filed a document
(8) entitled Notice of Parties First JOint Filing of Jury
(9) Instructions and If I m not mistaken those are the

(10) instructions that you agree should be given
(11) MR PETUMENOS We got mad at each other and took them
(12) all back
(13) THE COURT I wanted to nail thiS one In qUIck.
(I~) MR OPPENHEIMER Then Mr Petumenos ordered pIZZa and
(15) we all calmed down
(16) Your Honor the only qualification to that IS sublect to
(17) the Court s pnor ruling We did have - we can do thiS at the
(18) end but there was one instruction which based on the rulings
(19) yesterday on the directed verdict we understand would not
have
(20) been acceptable today We wanted to include that as part of
(21) the Court s record That was an instruction on actual use
(22) THE COURT I don t remember that being In thIS packet
(23) of-
(2~) MR OPPENHEIMER It s not Your Honor Because when
(25) we submitted It we only submitted the ones that were agreed
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(2) MR PETUMENOS This IS for the record appellate
(3) preservation
(~) MR OPPENHEIMER Thlslsthecommentwemadeonthe
(5) phone thiS morning
(6) THE COURT Here s what I d like to do WIth thiS
(7) Notice ot First JOint FIling of Jury Instructions
(8) These Instructions there s no controversy about
(9) Everybody agrees they should be given I m gomg to make

them
(10) the Court s next In order 397 - 38 and that WIll show the
(11) instructions that you have agreed should be gIVen
(12) (Exhibit Court s 38ldentJfled)
(13) But when I get the final packet - which you re gOing to
(1~) prepare by the way - thiS is what I d like to do
(15) First you should take CIte annotations CItations out and
(16) I never have - until now anyway - given a heading on my
(17) InstructIons so for Instance the Jury Instruction number
(18) four Identification of PlamtJff Corporation do you want that
(19) or-
(20) MR PETUMENOS Iwanttheheadlngstakenout
(21) THE COURT Yeah So do I because It Ii consIstsnt
(22) with my usual practice So clean copIes no CItations no
(23) titles
(2~) MR OPPENHEIMER Yes Your Honor
(25) MR PETUMENOS The next agreed uponthmg Is that

MIDNIGHT SUN COURT REPORTERS 907258-7100 Page 1 to Page 4
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Vol 1 5
(1) Mr Oppenheimer s agreed that I could try to give the Court a
(2) road map of where we are wIth respect to the plaintiffs and
(3) de1endants proposed JUry Instructions which I m prepared to
(4) do next
(5) Do you have both of those In front of you Judge?
(6) THE COURT Uh huh
(7) MR PETUMENOS The plaintIffs proposed one versus
(8) defendants proposed one PlaintIffs one IS the Instruction
(9) you gave durrng the case whIch we ve repeated here

defendants
(10) one has an additIonal paragraph paragraph two I believe
(11) about which there IS controversy
(12) THE COURT Let me see
(13) MR OPPENHEIMER I m sorry I dldn t know which one
(14) MR PETUMENOS I m not gOing to argue them now 1m
(15) JUst gOing to set up for the Court what the disputes are and
(16) we can take them whatever order the Court wants I want to
(17) give you an Idea 01 where the disputes are There are some
(1 B) agreements-
(19) THE COURT Don ttell me about this I m sorry If I
(20) Jog you off your planned path but don t tell me about the
(21) controversy tell me about the agreements
(22) MR PETUMENOS Illtry Myreason10rwantlngtodo
(23) that IS that very often with an Instruction that you have In
(24) the competing packet much of the Instruction IS agreed upon
(25) and a portIon might not be which was why I was proceeding as

Vol 1 6
(1) 1-
(2) THE COURT If you think there are some you can
(3) simply give me the problem and I II tell you the solution
(4) MR PETUMENOS That s what I m trying to do
(5) THECOURT Oh fine If that s what you want to do
(6) sure
(7) MR PETUMENOS The 11rst Instruction the agreed upon
(B) language IS as I ve stated that the disputed language IS the
(9) second paragraph -

(10) THE COURT Is the second paragraph
(11) MR PETUMENOS - of the Defendants Proposed 1 The
(12) Defendants Proposed 1 and PlaintIffs Proposed 1 are Identical
(13) as far as 1can tell and was the Instruction you gave that the
(14) transcrrpt cite mentioned In the PlaintIffs Proposed 1 without
(15) modification
(16) Second paragraph 01 De1endants 1 Is a modl11catlon and
(17) that s where the dispute IS there
(18) THE COURT Hang on just a minute
(19) Yes and flooked at these prlortothe time I came In
(20) here Do either one 01 you want to argue thiS POint because
(21) I m prepared to decIde It?
(22) MR OPPENHEIMER Your Honor I would like to explain
(23) the change
(24) The second - the second paragraph has two - has one
(25) addItIOn and as I told Tim before one deletion that we would

Vol 1 7
(1) actually like to make ThiS IS otherwise as Tim says
(2) verbatim from the transcrrpt
(3) The Court has indicated as we Indicated In our 100tnote
(4) that It would In a varrety of different contexts do something
(5) to ensure - thiS IS a very Important POint to us - that there
(6) not be a double recovery problem here
(7) The first three - I m sorry one two three - four
(8) sentences of the second paragraph are our attempt to deal With
(9) that problem and we thought thiS was the logical instruction

(10) for that pOint to be made
(11) THE COURT Is It the only place In your proposed
(12) instructIOns that you talk about It?
(13) MR OPPENHEIMER That s correct It IS
(14) The second sentence - actually that s not literally true
(15) Your Honor There IS a - there IS a - It s Jury Instruction
(16) No 17 deals with a similar Issue but It s a double recovery
(17) Issue but not for the same reason on page - on the
(18) archaeological claims I can get to that In a minute
(19) The last sentence of the second paragraph which beginS
(20) eVidence of damage to subSistence resources was part of
Your
(21) Honor s statement to the JUry at the transcrrpt cites that we
(22) have on the papers each of us and we as I told Tim would
(23) like to advocate that that be deleted
(24) THE COURT Damage to subSistence resources you want
(25) to-

Vol 1 8
(1) MR OPPENHEIMER Yes rrght
(2) And the reason for that At the time It was given you may
(3) recall there was conSiderable diSCUSSion why we had all thiS
(4) testimony With respect to commercial fisheries and subSIstence
(5) resources and thiS was be10re a lot 01 the expert testimony
(6) and where we all ended up was that It was there and the jUry
(7) ought to be told It may be relevant to the Interferenca of the
(8) corporation s land use
(9) Your Honor I think now that we ve heard all the eVidence

(10) and we ve heard all the experts and we ve heard 1rom all of the
(11) experts expllCltly - inclUding Pr01essor Green Dr Mundy
(12) Mr Shorett and even my 1r1end Dr Seldin - that none of them
(13) took Into account subSistence It was either In the case of
(14) Dr Mundy a contingent compensation Issue which was outSide
(15) the scope of hiS valuation In the case of Mr Shorett
(16) something he lUst dldn t take into account In the case of
(17) Professor Green something he dldn t take Into account In the
(18) case 01 Mr Seldin something that he dldn t give attenlJon too
(19) at all except as background
(20) I believe thiS IS a very Important Issue I think It s
(21) appropriate It s In the first instruction because It IS one of
(22) the most Important Issues I think Wlth our instructions 1

(23) do not belIeve that there Is a link of relevancy between the
(24) maners that have been put Into eVidence on subSIstence and
the
(25) fisheries damage and the claims for proparty damage that
we va
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Vol 1-9
(1) heard In the case and on subsistence expliCItly I believe
(2) that the subsistence testimony has proved what we thought It
(3) would be what the defense thought It would be at the

beginning
(4) of the case
(5) It IS not relevant to the calculation of damages In the
(S) case and It IS highly problematic for us because there has
(7) been so much testimony aboU1ltthat I think the JUry may be
(8) confused I d obViously rather have thiS instruction Intact
(9) than no Instruction but I think to now say to them that It may

(10) be relevant to the Interlerence of the corporation s use of the
(11) lands suggests to them that corporation may make subSistence
(12) use of the lands and that sort of thing and we have experts
(13) who haven t even taken that Into account Closest that we ve
(14) come are statements that even though they haven t examined
the
(15) value of It It would be additive somehow that It would
(1 S) suggest that their current valuations are conservative In some
(17) respect
(18) There really IS no - there s no testimony that helps us
(19) understand what subSistence has to do With land damages and
so
(20) I think the time has come to conclude - we re not asking for
(21) an Instruction that goes to the other ends of the spectrum but
(22) thiS sentence ought to come out because While It may have
been
(23) relevant now that the testimony IS In It Isn t
(24) THE COURT Thank you counsel
(25) MR PETUMENOS I resist the addition I resist the

Vol 1 10
(1) deletion I don t believe as a matter of the record counsel
(2) IS correct
(3) Mr Fortier lUst showed me an excerpt where Dr Mundy
(4) specifically addressed the subSistence and analogized It to a
(5) farm and so forth and plaintiffs specifically said that the
(S) Issue of subSistence was Important to hiS determination of the
(7) natural lands highest and best use That IS a Critical Issue
(8) In our case because the natural land deSignation IS - has all
(9) sorts of corollaries to It that relate to land value

(10) You gave thiS instruction to the JUry already They
(11) listened reasonably carefully You said you would give It
(12) again at the end of the cese There IS - thIS IS Exxon s I
(13) think third try - fourth try by my count - at trying to get
(14) you to tell the JUry that the Native shareholders have received
(15) a settlement In another case
(1S) You ve declined every Single time and It s even wrong
(17) because the universe of people who received that settlement IS
(18) not the same universe of the shareholders who are
shareholders
(19) In thiS corporation They re not mirrors 01 one another
(20) they re not the same group It IS not a double recovery and
(21) what we did In Instruction No 1 IS put together the exact same
(22) instruction that we argued and put together before and nothing
(23) has changed Wlth respect to that
(24) Mr Shorett also never took subSistence out of hiS
(25) calculations so subSIstence IS very much In the case has been

Vol 1 11
(1) Since there s been an enormous amount of testimony on It This
(2) language was pU1ln to make sure the JUry sees It properly IS
(3) to evaluate the land damages I think the instruction IS
(4) correct as wntten Plaintiffs 1
(5) THE COURT Anything else?
(S) MR OPPENHEIMER Your Honor the only thing I d add
(7) to what we ve said I know Your Honor IS familiar WIth the
(8) Issues I think perhaps the most Important Issue for us today
(9) With these Instructlons IS not the deletion of the language I

(10) discussed bU1the addltJonallanguage at the beginning of that
(11) paragraph
(12) That 5 - Your Honor s fanliliar WIth our deep seated
(13) concern and In thinking aboU1 all that we ve negotiated over
(14) the last day and a half Mr Petumenos and Ion the sUbJect of
(15) these instructions 1- I believe that we wantto convey to
(lS) the Court that we think thIS /5 probably the Single most
(17) Important Issue for us at thiS time
(18) THE COURT Okay I m gOing to give the plamtlffs
(19) proposed bU11 can understand why you d want the - and I
(20) think It s appropnate in these Instructlons somewhere to say
(21) the defendant may not be compelled to pay twice for the same
(22) Issue
(23) Now you tell me and 111 accept that representation It s
(24) not In any of the other instructions so the answer to the
(25) question IS III give Plaintiffs 1 And It looks to me like

Vol 1 12
(1) If I m gOing to u~ the language the defendant may not be
(2) compelled to pay twice for the same InJury It should go after
(3) the sentence on the flm page
(4) These claims belong to individuals not to NatIVe
(5) corporations and they re not being pursued here The problem
(S) With that IS It s kind of stiff and awkward and It 6 got no
(7) tranSItion
(8) So I m gOing to give 1 bU11 won t - bU11 Will gIVe the
(9) lang - In essence the language you propose aboU1 double

(10) recovery somewhere In these Instructlons You have to find the
(11) right spot for them and I Will not gIve language that says
(12) Exxon has agreed to compensate So that sentence is out But
(13) If you phrase the double recovery sentence or a couple of
(14) sentences In neutral nonargumentatlve language then III give
(15) It and III put It In the appropriate place I just want you
(1S) to tell me where you think It should go
(17) All nght?
(18) MR OPPENHEIMER Yes Your Honor
(19) THE COURT When I say that I Will give one party or
(20) another s instructions what that means Is that that party Is
(21) to prOVIde me W1th the clean copy So In thIS case
(22) Mr Petumenos Will give me a clean copy with no title and no
(23) Citation If I choose a defendants version it Will be the
(24) same order the defendant Will give It to me
(25) All right?

I
I

I
--!
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(1) MR PETUMENOS Yes JUdge
(2) THE COURT Okay that s the plaintIffs Go on
(3) MR PETUMENOS No 2 IS an instruction that you told
(4) US that you would give at the time that the federal and state
(5) government settlement spelled out at the various portions of
(15) thiS case It s a limiting instruction that says that they
(7) cannot - well It s a limiting instruction on the
(8) federal/state settlement and I m looking for the transcript
(9) reference here where you indicated that there would be unfair

(10) prejudice It s at page 6023
(11) Do you need a copy of that?
(12) THE COURT You re talking about the sUbsequent-
(13) those two land sales? That were done with trustee money
(14) MR PETUMENOS It came up couple times Came up With
(15) respect to the land sales came up when there was diSCUSSion
(115) about the SCientists getting money as a result of the - the
(17) settlement we allowed the testimony because of the potential
(18) bias It came up with Mr MacSwaln put Into the record
(19) without being asked to the $900 million settlement on
(20) cross-examination And It came up one other time as I
(21) recall- well with Mr Gilfillan
(22) That s what I was refemng to with respect to the
(23) statements about the trustees and then we had reference to It
(24) In rebuttal to Mr Gilfillan of course when Dr Peterson
(25) testrfied

Vol 1 14
(1) I refer you to the transcript where you ve Indicated that
(2) we could proffer the instruction This IS the instructIOn and
(3) In fairness to Mr Oppenheimer when we were negotiating

these
(4) instructions we were - we had forgotten about thiS one but we
(5) were reviewing the transcnpt to make sure we had all the
(6) instructions In We dldn t have a chance to negotiate this
(7) one So I don t know what hiS position IS
(8) THE COURT What Is your position?
(9) MR OPPENHEIMER Well Your Honor I Will say thiS

(10) instruction was out of step with the rest of our negotiations
(11) In looking at It and looking at the transcnpt for the first
(12) time I Immediately see some things that It seems to me are 
(13) are Simply wrong and I - I question whether 11 we are -let
(14) me give you an example of that they re being Instructed not to
(15) conSider the Exxon settlement for any purpose depending
what
(16) that means We already have testimony In here about those two
(17) sales 93 and 94
(18) THE COURT Here Swhat I feel about this one
(19) First you haven t been given an opportunity to work out an
(20) version that s acceptable Second It s confusing very
(21) confUSing and I think It s subject to misinterpretation So I
(22) don t relect the thought that I mIght give a Similar
(23) InstructIOn or one on thiS subject I just don t think thiS Is
(24) the right one
(25) MR PETUMENOS We II take another crack at It

9-9-94 VOLUME 1 XMAX(4)

Vol 1 15
(1) THE COURT I JUst ask you both to work on It
(2) MR PETUMENOS I m gOing to try to - we tried to
(3) take these two sets of instructions and follOWing along WIth
(4) them we tned to number them In a way that the controversies
(5) would be -
(6) THE COURT 3 and 3 are the same aren t they?
(7) MR PETUMENOS They re not
(8) THE COURT They re not the same Instruction but
(9) they re the same question

(10) MR PETUMENOS They re the same question and they re
(11) very close to the same
(12) I Will tell you that If you take a look at Plaintiffs
(13) Jury Instruction No 4 and the last paragraph the last
(14) paragraph the difference between our 3 and their 3 It s the
(15) same substantive matter 11 you struck 5 from our No 3 we d
(16) be by No 3 and we could JUst dISCUSS No 4 as what s In

(17) controversy Vice versa doesn t matter
(18) The nature of the controversy IS we have an instruction
(19) telling the JUry that the olliS hazardous substance under
(20) AS 4603822 under your Order Number 16 and we believe It IS
(21) Important to us for a number of reasons because of the
(22) testimony of the experts and the conclUSions that flow
(23) therefrom
(24) If you Will recall Mr Dorchester filed a supplemental
(25) report-

Vol 1 16
(1) THE COURT I remember
(2) MR PETUMENOS - and one of the things that he did IS
(3) he corrected hiS statement In hIS first report that all was not
(4) a hazardous substance and pOinted out and tried to explain

away
(5) the fact that he had neglected the fact under Alaska law 011
(6) IS by definition a hazardous substance
(7) We believe there are certain premises that flow from that
(8) and that the Jury needs to be told definitively that It is
(9) under Alaska law under the law that governs thIS particular

(10) laWSUit because It s the same statute that governs thiS
(11) particular laWSUit as defines the substance
(12) And It has a relevance to our case and I guess the
(13) difference between us is that Exxon does not want any
(14) instruction given I don t think they contest the correctness
(15) of It but for some reason I guess they don t want thiS
(16) instruction given and we do
(17) MR OPPENHEIMER We ve actually had a fair amount of
(18) diSCUSSion on thiS Your Honor a couple of things
(19) To the extent that thiS proviSion is - and whether the all
(20) Is a hazardous substance Is relevant to thIS lawsuit It would
(21) go to the question of liability and we have stipUlated to
(22) liability
(23) THE COURT I va read your brief counsel I ve read
(24) a brief on thiS Issue
(25) MR OPPENHEIMER Indeed you ra probably femillar
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with the matenal that starts at page 5 of that brief so I
won t repeat It If Your Honor doesn t have any questions
THE COURT If you won t III make the deCISion I
agree wrth you I think paragraph five IS out of place In this
case There s no need to engage In the Instruction or to
resolve a dispute about this It s a hazardous label a
hazardous substance under Alaska law There s other law that
might suggest It s not a hazardous subject This IS a debate
that may be gOing on among legislators but It s not pertinent
to the debate that s gOing on In thiS case except as It relates
to the expert and how he may not have been thorough enough

his preparation So I m not gOing to - I mean I simply see
no reason to Instruct that It s a hazardous substance under 
under Alaska law but then wouldn t I have to say under federal
law It s not listed as a hazardous substance? Why would I
wanted-to do that? What s the POint?
MR PETUMENOS If I can answer those questions
Please understand I m at a disadvantage Judge because the
briefs came In as I explained to you earller-
THE COURT You may be counsel but I don tthlnk I
am on this one I

MR PETUMENOS Okay Well let me -I think I am
because I haven t been able to give you my arguments and my
brief to the contrary
And thIS IS what It IS the expert determined that - the

9-9-94 VOLUME 1 XWJ((S)
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(1) of law when the Issue IS relevant IS mandatory The Judge 
(2) the Court has no discretion you have to JudiCIally notice any
(3) propOSition of law which IS otherwIse relevant to the case at
(4) Issue
(5) MR OPPENHEIMER Your Honor the only Issue of
(6) relevance IS liability In thiS case
m There are a number of reasons for that One IS that
(8) Mr Dorchester has said you can have stigma as a result of an
(9) 011 spill He doesn t dispute that he JUst doesn't think It s

(10) here The other IS he made clear he was familiar With the
(11) fact that under the Alaska statute thiS was a hazardous
(12) substance for some CIrcumstances and federal law It wasn t
and
(13) CERCLA - I mean thiS was subject of cross-exan1lnatlon and
(14) the relevance of It If there IS any
(15) It s In there both parties can argue Mr Petumenos can
(16) argue Mr Dorchester was slow off the mark and In realiZing
(17) that and covering hiS steps when he should have reached a
(18) different appraisal result or whatever but no one IS uSing the
(19) fact thiS Isn t a hazardous substance to argue there isn t
(20) stigma
(21) No one IS arguing that the appraisers weren t aware of thiS
(22) Issue If they could argued when they learned It how they
(23) disclosed It they certaJnly did they were conSidered on It
(201) There IS no Issue but liability In thiS case It S highly
(25) Inflammatory for the Court to Isolate one of the laws In which
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Vol 1 18
(1) Exxon expert determined that stigma was not a viable theory

and
(2) was only a concern when a product IS a hazardous substance

and
(3) I cross examined him on that POint It IS contained In hiS
(4) report several times that because It s not a hazardous
(5) substance therefore Mr Mundy Dr Mundy IS not correct about
(6) a number of things
(7) We have the right under the eVidence code for a JudiCIal
(B) notice of law whenever It goes to a relevant proposItion In a
(9) case to support an Issue that IS JOined and had I been able to

(10) wnte a brief what I would have been responding to IS It does
(11) not Just go to liability
(12) Because defendants have made that conclUSion and used It as
(13) a linchpin for their definition of the case The definitional
(U) section under Title 26 tells the reader that for all purposes
(IS) In the chapter thiS IS the damage statute we re operating
(16) under OlliS a hazardous substance that has Impllcetlons for
(17) what an appraiser must report It has Implications for what a
(IB) lender must do WIth a property It IS a JUdiCIally noticeable
(19) fact from which I need to argue certain propOSitions and If
(20) the IUry never hears It IS a hazardous substance under Alaska
(21) law from anyone or from the Court put on JudiCIal notice I
(22) have nothing from which to argue that Mr Dorchester IS Simply
(23) wrong
(24) And that s what I would have wntten In my brief and I
(25) think that the eVidence code makes clear that ludlclal notice

Vol 1 20
(I) It IS called a hazardous substance and in&truct the Jury I
(2) think It s far outweighing Would the Court consider that we
(3) would request an entirely different In&tructlon which talked
(01) about the law In a fuller perspective but the pOint none of
(5) that IS necessary If we were contesting liability It
(6) certamly might be we re not If the Dorchester testimony had
(7) come In differently or any other person s testimony had come In
(8) differently maybe but It s lUst not relevant
(g) THE COURT Thank you both counsel I m gOing to

(10) give Defendants Proposed Jury Instruction No 3 WIthout the
(11) title and without the CItation so defendants can prepare It
(12) and give It to me
(13) MR PETUMENOS I d like to go next to Defendants
(101) Proposed No 2
(15) THE COURT Defendants Proposed No 2?
(16) MR OPPENHEIMER Tim before you do that
(17) Your Honor Plamtlffs No 4 IS really the same Issue
(18) MR PETUMENOS Yeah I thought I said that With
(19) that ruling Plaintiffs No 41s also gone
(20) THE COURT Oh fine okay I won t give Plaintiffs
(21) Proposed No 4 either
(22) MR PETUMENOS I wanted to go back to your ruling on
(23) Plaintiffs 1 With the addltlonsllanguage If you take a look
(201) at Defendants 2 the Issue about double recovery not bemg m
(25) any other instruction - I m now blinkmg my eyes because I
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Vol 1 21
(1) think Defendants 2 IS exactly that I don t know how many
(2) times the defendants want this said to the JUry
(3) THE COURT You got a POint there counsel
(') MR PETUMENOS 1- either would accept Defendants 2
(S) and ask that the language be taken out of Plaintiffs 1 because
(6) that wasn t the Intent of Plaintiffs 1 and If they re gOing
(7) to give Defendants 2 we should do It once
(B) THE COURT Let me tell you what I say about that
(9) It does appear to me that thiS IS the place where you mIght

(10) want to deal with the Issue of double recovery so you can take
(11) thiS and your prior Instruction and sort of rework them If you
(12) choose to do so and give me one instruction
(13) MR OPPENHEIMER That thought occurred to me too
(1') Your Honor Yes
(15) MR PETUMENOS Okay
(16) The dispute WIth Plalntrffs No 5 - which you Will find
(17) at Defendants' 4 as well Same Issue ThiS Isthe
(lB) stipulation that was entered Into that caused the plaintiffs to
(19) forego a fairly lengthy proof regarding a fairly abbreViated
(20) proof was what I said at the time I was trying to get the
(21) eVidence In on the 69 promises Issue
(22) The difference between our instructions IS that we want the
(23) legal context within which the - the stipulation IS made to be
(24) before the fUry In the Defendants No 4 It - the
(25) stipulation IS hanging there with no anchor With nothing to

Vol 1 22
(1) tell the JUry Why In the world we re dOing thiS and I think It
(2) weakens It to the POint of haVing our stipulation have no force
(3) and effect What we tried to do here have done here IS put
«) forward a one sentence statement of the Mattingly test about
(5) which thiS foreseeability Instruction was - stipulation was
(6) reached and then the stipulation Otherwise I think what the
(7) defendants are trying to do Is have the -Is weaken the
(B) stlpulallon - we went through a lot 01 agony overthls because
(9) we did not want to forego the prool We wanted that - that

(10) was very strong compelltng proof for the plaintiffs and we were
(11) told In no uncertain terms to - to shorten the trial and make
(12) sure that we took every effort to stipulate and that we would
(13) get the benefit of a stipulation and I don t think that
(1') Defendants 4 gives us the benefIt of It In the abstract
(IS) THE COURT Isn t Plalntrffs 5 wrong?
(16) MR PETUMENOS Pardon?
(17) THE COURT Isn t It wrong?
(IB) MR PETUMENOS In what we speculate Judge
(19) THE COURT Because the legal cause has gotto be a
(20) substantial factor right?
(21) MR PETUMENOS There s two parts of the legal cause
(22) One Is that It be foreseeable and second that If
(23) foreseeable It be a substantial factor We have In the
(2') agreed upon instruction the substantial factor instruction
(25) It s not In Isolation It Is the fIrst part of the causation

Vol 1 23
(1) instruction which IS then stipulated away I want the JUry to
(2) know why we stipulated
(3) MR OPPENHEIMER Your Honor we - we have a - what
(4) we think IS a much more accurate Mattingly instruction We
(5) deCided to forego It upon the grounds that we would all use the
(6) stipulation that was so painstakingly hammered out and that s
(7) the one at our 4 Plaintiffs 5 adds thiS sentence and what
(B) changes although not - well somewhat changes In the second
(9) paragraph of the stipUlatIon all of these Issues about what

(10) Mattingly means how It should be presented to the JUry what
(11) context It would be painstakingly negotiated briefed - and a
(12) couple times as I recall even argued to the Court And we
(13) ended up WIth that stipulation and I think Your Honor
(14) remembers took a long time to get to and It was - It was-
(15) It - what s happening here IS that by adding a sentence which
(16) IS In fact an Incorrect loss on Mattingly we are taking the
(17) balance In the deSCription of foreseeability that we all agreed
(lB) to In connection WIth the eVidence In the case the prolonged
(19) negotiations and putting It Into context which IS A not
(20) accurate and B was not part of the negotiation
(21) We talked about whether there would be language of thiS
(22) type In the stipulation and - and after long negotiation It
(23) dldn t go In And one of the reasons It dldn t go In was that
(24) we had lUst a lot of commUnication about what Mattingly meant
(25) and how It was best deSCribed how It fit In here what

Vol 1 24
(1) eVidence related to It
(2) THE COURT Which Instruction IS your Mattingly?
(3) MR OPPENHEIMER Ours IS 4
(') THE COURT This IS Mattingly?
(5) MR OPPENHEIMER This Is foreseeablltty Remember
(6) Your Honor we don t dispute Itability of these parties and
(7) the instruction that we have Is In fact the stIpUlation
(B) verbatim
(9) THE COURT Where s your proximate cause Instruction?

(10) MR PETUMENOS It s In the - It s In the agreed upon
(11) instructIons It s In the packet we lUst served on you as the
(12) fOlnt instructIons Page 22 of the JOlnt-
(13) THE COURT Can I have that back?
(1') MR McCALLION I believe It s 22
(15) MR PETUMENOS What was the proposed Instruction
(16) there?
(17) THE COURT Yeah you re rrght page 22
(18) MR OPPENHEIMER And thIS IS agreed to Your Honor
(19) and to the extent we need a foreseeabIlity instruction at all
(20) It should be the verbatim stipulation we worked so hard to
(21) get
(22) THE COURT Now does that mean that Exxon s position
(23) IS thiS that - that It was - since It has stipulated the
(24) foreseeability Issue that the only Issue here that they re to
(25) deCide IS for speCifiC Items 01 damage whether the 011 spill
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(1) was a substantial factor?
(2) MR OPPENHEIMER Your Honor I m trying to think rf
(3) that s the appropriate response under the proximate cause
(4) instruction
(5) Let me give you an example We have an argument upcoming
(6) WIth respect to vandalism on the archaeology sites We believe
(7) that future vandalism for example IS a superseding cause and
(B) breaks the proximate cause link That IS not to say that -
(9) that we are disputing those aspects of foreseeability that

(10) Involve potential adverse consequences to the environment
from
(11) the 011 spill we re not however admitting the entire
(12) proximate cause link and I don t think Mattingly requires us
(13) to do that
(14) So I think the answer to Your Honor s question IS that
(15) slgnrflcant1actor probably IS the - understood as the legal
(16) cause -probably IS an adequate explanation for our vandalism
(17) POint But I m trying to give you an example that we would not
(lB) agree that It s Just a question of computing whether there
(19) would be vandalism and If so how much the damages would
be
(20) We stili contend there would be some legal Impediments to
(21) recover which -
(22) THE COURT I don t think that s what I m asking you
(23) What I m trying to figure out IS there any place In thiS case
(24) where you re gOing to say that you - that you - there s no
(25) way you could have reasonably foreseen a particular nsk and

Vol 1 26
(1) that certain damages would abide?
(2) MR OPPENHEIMER Yes Your Honor to the extent that
(3) falls outSide of what s stipulated as foreseeable In our
(4) Instruction 4 So for example we would contend that
(5) vandalism by third parties In that sense is not foreseeable
(6) THE COURT Don t you need an instruction?
(7) MR OPPENHEIMER Let me JUst take a look at our
(B) proximate cause Instrue:tJon Your Honor
(9) THE COURT Doesn t have It

(10) MR OPPENHEIMER We do have a proximate cause
(11) instruction
(12) THE COURT I see It but It doesn t have the
(13) foreseeability Issue In It
(14) MR OPPENHEIMER I guess Your Honor - I guess what
(15) 1m - maybe I was misleading by- by just refemng to
(16) Instruction 4 Instruction 4 does refer to archaeological
(17) resources so the answer - the answer Is that damage to
(1 B) archaeological resources IS -15 foreseeable under the
(19) Instruction but not the acts of third party vandals
(20) THE COURT But that s covered by the superseding
(21) cause Issue
(22) MR OPPENHEIMER That 5 covered by the superseding
(23) cause Issue that s correct and we have an Instruction that
(24) goes directly to that
(25) THE COURT So what you would be arguing IS from the

9-9-94 VOLUME 1 lOAAX{1)
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(1) superseding cause Instruction assuming It 5 an Issue of fact
(2) MR OPPENHEIMER Correct correct And we have a
(3) specr1lc Instrue:tJon on that
(4) THE COURT So It s your position that given that
(5) that superseding cause IS the only foreseeability questlon In
(6) thiS case that the language In the paragraph one of
(7) Plaintiffs Jury Instruction No 5 IS not necessary?
(B) MR OPPENHEIMER The only reason I m pausing Your
(9) Honor - maybe we could have a moment to talk - IS that I

(10) think that 5 a satisfactory answer as to the one example I
(11) gave but I don t know that It 5 really responsive to your
(12) question Could we have a mlOute?
(13) THE COURT It 5 partially responsive
(14) MR OPPENHEIMER It 5 partially responsive
(15) THE COURT That 5 alii could hope for
(16) MR OPPENHEIMER It 5 partially but on the
(17) broader - If we could have a moment-
(IB) THE COURT Let me gIve you some gUidelines and then
(19) I II let you know what you can do WIth the other
(20) You ve got a proximate cause Instruction In here which
(21) looks to me to be correct One of the Issues to me In
(22) determining whether or not Jset thiS - thiS stlpUlatlon In
(23) context is whether when you stlpulated you took away
(24) foreseeability questions except for the superseding cause
(25) Issue If you took It away then nobody In thiS case can argue

Vol 1-28
(1) that It 5 In the case and 10 fact the plaintiffs can ~y It s
(2) not In the case If you dldn t take It away then I have to
(3) Instruct on It
(4) MR PETUMEN05 Perhaps we can come back to that after
(5) we argue the rest of the Instructions
(6) THE COURT Yeah
(7) MR PETUMEN05 Defendants Instruction 4-A can be
(B) given
(9) THE COURT You agree to that?

(10) MR PETUMEN05 Correct
(11) MR OPPENHEIMER I m sorry I was distracted
(12) MR PETUMEN05 Defendants Instruction 4-A can be
(13) given although I can t - 4-A and 5 are Identical 50 let me
(14) amend that to say 4 A may not be given and 5 may be gIven by
(15) Stlpulatlon
(16) THE COURT They are Identical 4-A and 5?
(17) MR OPPENHEIMER Theyare Your Honor
(18) THE COURT Skip 4 A but III give 5 and you can
(19) prepare It Mr Oppenheimer
(20) MR PETUMEN05 Now 1m gettlng to one of the Issues
(21) that we find real Important The dIStInction between
(22) Defendants 6 and Plaintiffs 6 And I think we were moving
(23) fast and I think the reason why the defendants have been
(24) Intractable on thiS WIth thiS one Is because when we were
(25) arguing the Issue of OPA gO you made the statement on the
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record yesterday you were gOing to give the defendants
proposed Instruction but I want to revisit the Issue because I
think It went farther than perhaps the Court was aware
When we had the colloquy when you made the ruling In OPA

90 you indicated to us you thought It was a factual Issue that
you thought the parties would have to be In a position to argue
the extent to which the property has been used or was available
for use The difference between the plaintiffs instruction
and the defendants instruction IS that the defendants
Instruction tells the JUry that there was no use
THE COURT Yeah that s true
MR PETUMENOS And Itdlreetsthe verdlctwrth the
use - with the use Instruction loss-of use Instruction that
we have agreed upon which requires that we establish a loss of
use If you go so far as to give theIr 6 you tell the Jury
there IS no use that we had and you direct a verdict and the
entire Kenai Fjords property goes out of the case
THE COURT I agree WIth you counsel When I looked
at these Instructions It looked to me like that s what It was
so my question to Mr Oppenheimer was gOing to be are you - I
mean you ve never asked for a directed verdict on thiS POint
and now are you asking for a directed verdict by virtue of thiS
instruction?
MR PETUMENOS I think you denied the directed
verdict

Vol 1 30
MR OPPENHEIMER Your Honor I think we did ask for

It
THE COURT No no no the argument you made as I
said on the record It seemed to me to be that you were saying
thiS was a factual Issue and the reason that I say that Is
because you gave - you gave me a proposed In tnal instruction
that indicated to me that that was your position
MR OPPENHEIMER Your Honor I m corrected you are

correct In your recollection But the answer to the question
IS that I think there IS no use that can be Identified WIth
selected but unconveyed lands
THE COURT And that s what I need to know Is that
true? Are you - are you restricted from uSing that land at
all you or your clients?
MR PETUMENOS No no
THE COURT And why not?
MR PETUMENOS There are certain park regulations
that certain uses have to be permrtted It s a national park
but the whole POint of OPA 90 was to gIve the plaintiffs thiS
claim and Hthe claim IS loss 01 use and we are In a position
of establishing the way we have throughout the case there s
lots of land that the plaintlffs are establishing that the use
alit IS as conservation land that the plalntHfs may not be
able to establish that on a given date place and time that
they were there on the property but that It was part of the
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ecosystem and that the proper highest and best use IS 
THE COURT Right There s eVidence In the record
also that for the Kenai Fjords land that subSIstence hunting
was prohIbited nght?
MR PETUMENOS That s nght That s one use but

that s my POint We re free to argue the uses that we have and
the fact for example that we can now prevent the property
from being used In lots of ways because for example the
government can t sell It to anybody else they can t develop
It there s lots of things they can t do without Incurring the
problem of haVing It be Intenm conveyed to the NatIve
corporations So what our proposed instruction does IS It

tells the Jury exactly what the statute says
The other instruction In the case prOVides that we must In
order to establish damage for It establish proximate cause and
loss of use and leaves to the facts of the case and to the
argument of counsel what uses are available The regUlations
are In the record the witnesses have testified to what uses
are available We ve testified to what uses we put to the land
and so forth what our plans are for them and It becomes a
JUry question
Defendants 6 telling the Jury there Is no use read In

conjunction with the other Instructions does what I think Your
Honor did not Intend which Is leave us no argument before the
JUry WIth respect to the uses that we do have

Vol 1 32
THE COURT That s absolutely true I did not Intend
that Now whether or not I should have Intended It IS a
different question
MR OPPENHEIMER Your Honor It s late In the trial
mine s a mind sa IInle blurry these days but gOing back to
yesterday one of the - perhaps we could have done thiS
differently but one of the Issues here IS that thiS doesn t
apply to all the lands obViously Whether It s appropnate to
get a verdict - we did not handle thiS as a parcel by parcel
maner Maybe we should have but we dId not
Secondly there are - well that s POint one Pomt two
under Cape Fox thiS land - actually I m - the context for
thiS IS now back to me
This land Is not In fact usable In a fundamental sense
by - by the plalntlffs here and to a slgmficant degree not
by the U S Government either which IS the pOint I think
Mr Petumenos JUst made I guess I would analogize It to an
escrow which IS a - one way to look at It though not m all
the features The government can t dIspose of It beceuse they
promised It to Native corporations the Native corporations
can t do anythmg with It because they don t have It and they
don t have a possessory Interest under Cape Fox
They clearly do have a right Hthere s a form of
permanent damage to sue for that and that s I think the
Intent of the meaning of the OPA 90 statute to convey
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standing They don t want It saying that a nonuse kind of
claim can t be made but what we are saYing IS that unless
somebody can Identify It for us I do not believe there IS a
use that could be made of It dunng thiS period of time as a
result of the confluence of the fact that It IS In between
ownershIp
Now we sound like the plaintIffs a little bit here today

because you ve heard a lot of talk about the unique status of
these lands Well thiS IS a unique form of transfer from the
government to the Native corporations and dunng that penod
when the land IS selected but not conveyed not even Intenm
conveyed there are very significant limItations on their
abilIty to use the land and frankly the argument we make IS
that If an all spill occurs In that Window and Interrupts
the - affects the property but no one perceives that they can
use It or can use It because of thiS particular moment In the
transfer life of the property then that s - that s relevant
to - to use standards there aren t any In that particular
moment
ThiS does not apply to interim conveyed lands It does not
apply to conveyed lands and we are not saYing that there
weren t other types of damages had there been permanent
damage that they couldn t sue for and under OPA 90 clearly
had standing to do that
So the fact we we now understand wrongly anticipated we

9-9-94 VOLUME 1 lOMX(9)
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(1) that the situation here IS one of directed verdict.
(2) I can read you back the transcnpt but what you told us
(3) was you were not gOing to allow us to maintain a claim or at
(4) least Instruct the JUry based upon the National Park Service
(5) uses based upon the publiC s uses because of the - I presume
(6) because of the language of the settlement agreement when It
(7) talked about the pnvate land owner nghts only haVing been
(8) preserved
(9) That does not mean that what nghts we have under OPA 90

(10) all nght title and Interest to the extent we are able to
(11) establish them aren t ours We are stuck WIth as I
(12) understand It the standard for loss of temporary use and
(13) Impairment on these lands that s all We stili have all
(14) nght title and Interest of the property or you tear the
(15) statute away You can t tear OPA 90 away and pretend It S not
(16) there We have all nght title and Interest and we have the
(17] nghtto prove as best we can based on facts the loss of use
(18) we can show based on the other eVidence In the case
(19) ThiS IS not a directed verdict Issue never has been
(20) Because nght title and interest means we have thiS claim and
(21) If we don t have It III tell you nobody has It because the
(22) federal government can t pursue thiS claim because of OPA 90
(23) and hasn t
(24) So that s why I think Plaintiffs 6 has to come In
(25) THE COURT Well I want to know where In the record
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(1) would do JUry instruction and then the verdicts I think
(2) explains which thiS Issue IS not as clear If we rall;ed It
(3) straight out as a directed verdIct I think the answer
(4) though IS that there are no uses on selected but unconveyed
(5) lands under Cape Fox that would support an

Interference at use
(6) claIm
(7) MR PETUMENOS There s a big problem Judge With
(S) uSing Cape Fox to support thiS pOSitIOn
(9) First of all Cape Fox preceded OPA 90 Secondly the

(10) Issue In Cape Fox was the sale of timber nghts on similarly
(11) SUited land and It was resolved by the money being put Into
(12) escrow for the benefit of the ultimate benefiCiary In that
(13) case the Native corporations
(1') The escrow laws continued throughout the all spill and In
(15) OPA 90 the whole pOint was It divested the government With the
(16) duty to put It In escrow and allowed the Native corporations to
(17) obtain the money directly
(IS) That IS the POint of OPA 90 Cape Fox which they ve been
(19) relying on from the beginning here IS not on pOint and I ve
(20) been perhaps remiss In failing to distingUish It
(21) ThiS IS a - one third at the Native corporations lands
(22) we re potentIally talking about here We re talking about the
(23) entire Kenai FJords area we are talking about taking out a
(24) huge claim In thiS case All the eXhibits that have been
(25) entered all the testimony at thiS late date I don t think

Vol 1 36
(1) you see a factual du.pute With regard to whether or not you can
(2) use these selected but unconveyed lands
(3) MR PETUMENOS I m at a dIsadvantage In that regard
(4) because I wanted to put Into eVidence some of the - some of
(5) the eVidence of the uses of the OPA 9O-related properties and
(5) the nght to bring and so forth and at that - the time that
(7) that was being raised In the course of Mr Mundy s testlmony
(8) we came to the bench and we said thIS Will be a matter for the
(9) Court not for the JUry and I at one time had all those

(10) transcripts when the directed verdict motion came In In

(11) connection WIth the archaeological you don t own them
(12) selected but not conveyed
(13) I had all that together to respond to the motIOn for
(14) directed verdIct and all the transcript references where we
(15) came to the Court and said atter obJectJon We have to c1anfy
(15) the OPA 90 SituatIon and what the situation IS and how the land
(17) relates to the Native corporations on the record
(18) I think the JUry actually asked a questlon at one POint of
(19) U6 and said which lands are OPA
9O-selected but not conveyed
(20) and which aren t and we became very concerned and began
making
(21) our request for JudiCIal notice of OPA 90 right then In the
(22) middle of trial And It was always the case It was gOing to be
(23) a case of JudiCIal notice and instruCtIons so to say to us
(24) now What eVidence In the record do you have we were
(2S) expliCitly told nol to prove It that thiS will be a matter
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(1) that will be handled by the instructions
(2) So I think where we are IS all nght trtle and Interest
(3) belongs to the Native corporations In this property and OPA
(4) 90 - and returning to my instruction here what we ve done IS
(5) I think IS very neutral We ve Informed the JUry what the law
(6) IS that we re entitled to maintain and bnng claims for
[7J damages and then as we bnng and make claims for damages

the
(B) parties are free to argue whether we ve made - reached our
(9) burden or not

(10) And I think that s all the court can or should do under the
(11) way thiS record IS unfolding Because to tell us that It was a
(12) matter for the Court and JudiCIal notice and then say we don t
(13) have any eVIdence In the record would be ternbly unfair
(14) MR OPPENHEIMER Your Honor my response to that IS
(15) two-fold First - and I know you re hesrtant and
(16) understandably for counsel to reerte the record -
(17) THE COURT Not here
(1B) MR OPPENHEIMER Not here okay
(19) The - the conference we had had to do wrth my
(20) cross-examination of I beileve It was Professor Green and It
(21) was on the sUbject oHhe different types oftrans1er and
(22) ownershIp And I had the board up here and the JUry later did
(23) ask the question
(24) I was stopped dunng the course of that because as I
(25) understood It I was ellertlng from the expert witness an
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(1) opinion as to the ownership status and nghts under each of
(2) those categorres and I said that I would drop that line of
(3) questioning and I did
(4) Mr Petumenos p0lnt1hat he did not put eVidence of use of
(5) these lands In because of something the Court said about
(6) Interpreting OPA frankly is a non sequrtur This Is a use
[7J case There IS no conceivable reason with or wrthout an OPA
(B) Issue why avaIlable eVidence on the use and use Impairment of
(9) land wasn t Introduced and there s also no question for

(10) example that we have questioned people on their perceptions
of
(11) what they could and couldn t do
(12) Your Honor WIll remember that at one POint we had questIons
(13) pertaining to the abllrty to put a cabin up In the Kenai Fjords
(14) area We have testimony from the CFRs all that -
(15) THE COURT Yes I remember that
(16) MR OPPENHEIMER We would put that eVidence on even
(17) If there was no OPA I mean clearly we WIll be arguing and
(IB) strenuously that - In closing and pursuant to the law that
(19) as to lands that aren t ImpliCItly Indicated by thiS - which
(20) IS the maJorrty of the lands obViously - that we - you know
(21) we don t see any use Impairment We don t see any eVidence In
(22) the case that should persuade the Jury to award damages of
use
(23) Impairment ThiS Is the bedrock of the case I think for both
(24) Sides
(25) I believe that the plalntrtfs have elected to proceed on a
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(1) baSIS that may minimize In retrospect their emphaSIS of land
(2) use We ve done Just the opposite we ve emphaSized It And
(3) there s nothing that has occurred In the course of the 0 PA
(4) suggestion at any time that would create a SituatIon where the
(5) plaintiffs shouldn t put on their case on use and It pertains
(6) to OPA related and non OPA related lands
[7J MR PETUMENOS Judge I don t think that s the
(B) passage I m referring to I know It s not the passage I was
(9) referring to because I was Involved In the diSCUSSion and I

(10) dldn t examine Dr Green
(11) THE COURT Whatever you re refernng to counsel you
(12) have to pUll out
(13) MR PETUMENOS III go back and pull It out
(14) THE COURT Memorres are fallible particularly at
(15) times like thiS
(16) MR PETUMENOS Let me see If I can bypass thiS
(17) THE COURT Let me say something
(lB) I don t want to spend the rest of my Il1e on thiS
(19) particular Issue I ve always seen thiS - I ve seen thiS In
(20) two ways When It occurred In tnal I thought maybe thiS a
(21) directed verdict Issue I waited for the directed verdict
(22) motion and It never came
(23) The defendants appeared - and I think the record fairly
(24) conveys thiS - the defendants appeared to treat It as a
(25) factual Issue and in fact submmed the proposed instruction

Vol 1 40
(1) that treated It as a factual Issue If plalntlffs now want It

(2) treated as a factual issue they also want an incomplete
(3) reCitation of the law which IS the OPA 90 language WIthout
(4) particular regulations relating to restrrctlons on subSistence
(5) use other things that may very well be In the law which I ve
(6) been told are In the law but nobody s submitted to me to take
(7) JudiCial notice of
(B) My feeling is what thiS does IS thiS The plaintiffs have
(9) the burden of establishing loss of use It appears to me to be

(10) a factual issue you resolve by the jury It also appears to
(11) me Him gOing to take JudiCial notice of one aspect of the
(12) iawthat may relate to particular uses that I must give In

(13) order to be complete I have to give other prOVISions of the
(14) law that may very well restnct uses But nobody has proposed
(15) anything like that
(16) So the answer IS It s highly unltkely I m gOing to grant a
(17) directed verdict at thiS time to something I think IS a factual
(1B) Issue and which Defendants Proposed Jury Instruction No 6
(19) Simply takes out of the case in a way that can t be Interpreted
(20) as anything else but a directed verdict
(21) So I won t give either one of these rnstructlons because
(22) the Proposed instruction No 6 of the plaintIffs Is Incomplete
(23) gives an Incomplete picture and the defendants grants a
(24) directed verdict So It s up to you to propose the appropriate
(25) instruction under the cfrcumstances If neither of these
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(1) instructions were given loss of use would stili be a factual
(2) Issue to be argued to this JUry
(3) MR OPPENHEIMER Your Honor one of the results of
(4) the negotiations over these instructions IS that market value
(5) IS not a measure of damages because the parties have now
(6) agreed that this IS a temporary - okay and that was not true
(7) at the time that the directed verdicts were to be fought
(8) THE COURT Counsel you can make your excuses later
(9) I m only telling you the way this record IS now That s the

(10) way I see It There may be extenuating circumstances but as I
(11) said I m not gOing to spend the rest of the day on these two
(12) Instructions The answer IS I won t give either one of them
(13) It s your Jobs to adjUst to that and give me something I Will
(14) give or neIther one of them goes In

(15) MR PETUMENOS Okay I think we re on to
(16) THE COURT Can I take a break counsel?
(17) MR PETUMENOS Sure
(18) THE COURT I have something else I have to address
(19) outside the courtroom
(20) THE CLERK Please rise This court stands In
(21) recess
(22) (Recess from 3 05 P m to 3 50)
(23) THE CLERK Please nse ThiS court now resumes Its
(24) session Please be seated
(25) THE COURT Counsel I m very sorry It took so long

Vol 1 42
(I) but I hope you made some progress while I was gone Old you?
(2) Not a single step
(3) MR PETUMENOS We were so concerned that we might not
(4) be paYing attention when you took the bench that we wanted to
(5) be sure we were ready
(6) THE COURT Hope springs eternal counsel Maybe we
(7) can make some progress
(8) MR DIAMOND Your Honor before Mr Petumenos moves
(9) on to bigger and better things may I have leave to appear

(10) WithOUt proper attire?
(11) THE COURT Absolutely not
(IZ) MR DIAMOND I just wanted to add my two cents to the
(13) OPA 09 Issue and the directed verdict Issue because I was the
(14) architect of the direct verdicts to the extent there was one
{I 5) and I expressed my concern dUring the recess to Mr
Petumenos
(16) There IS a very stark legal question here and that Is whether
(17) the plaintiff Native corporations that have
(18) selected but unconveyed lands have the right to use the
(19) property
(20) It s not a factual Issue That IS a legal Issue We have
(21) submitted an instruction to you I understand why you have
(22) reservations about the instruction But If It turns out-
(23) THE COURT Actually counsel you submitted two
(24) Instructions to me and they re inconsistent With each other
(25) MR DIAMOND I m not at all surprised that what we

9-9-94 VOLUME 1 XMAX(ll)
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(1) submitted was InconSistent I didn't recall two of them
(2) THE COURT You submitted one some lIme ago wrth your
(3) memo And It treats rt as a factual Issue
(4) MR DIAMOND I think as you said a lot of water
(5) over the dam I had forgotten that one
(6) But the pOint I was gOing the make IS Simple If In fact
(7) we are correct In our POSition that there IS no nght to use
(8) selected and unconveyed lands and given the fact that we are 
(9) we are proceeding toward a verdict on loss of use If the JUry

(10) returns a verdict and the verdict IS on some combined baSIS If
(11) we prevail on appeal that our posrtlon on OPA 90 IS correct
(12) then Mr Petumenos and I and Mr Oppenheimer and others get
to
(13) do thiS all over again
(14) THE COURT I d be happy to see you too but I d
(15) rather that dldn t happen
(16) MR DIAMOND And I can t qurte figure out any way
(17) to-
(18) THE COURT That s absolutely true If In fact I
(19) should have granted a directed verdict on thiS issue and I
(20) don t and It goes to the JUry and there s one line for damages
(21) and It s - sure there s no queS1lon about rt
(22) MR DIAMOND We dll.cussed It briefly We don't see
(23) any easy way of unbundling the verdict I guess arguably we
(24) could break It out on a parcel by parcel basil. and try to
(25) preserve any verdict In that fashion But I think the easIest

Vol 1 44
(1) curative right now rather than leave rt In limbo - because I
(2) have a sense that you have some views on the subject -Is
(3) Simply for us to seek leave to make another directed verdict
(4) motion or amend the one that we made yesterday and InclUde
(5) the - that ground
(6) III explain to you why we dldn t make rt At the time I
(7) told you yesterday morning what our directed verdict motions
(8) were we stili were under the ImpreSSion that there was a
(9) pOSSibility of the diminished market value theory gOing to the

(10) jury as well The OPA90 issue would not resolve that 60 even
(11) If we were correct as a matter of law on OPA 90 we would not
(12) have been entltled to a directed verdict yesterday untll you
(13) deCided yesterday afternoon that thiS was a temporary rather
(14) than a permanent harm and the only thing gOing to the jury was
(15) loss of use
(16) Once you ruled - ruled that way It should have occurred
(17) to US Immediately that we had another ground for directed
(18) verdict My mind doesn t work that qUickly or that agIlely
(19) and It did not occur to me to raise It in connection wrth
(20) that But I do think the partIes are all deSirous of getting
(21) thiS resolved one way or the other
(22) If you re not In agreement With our posrtJon so be It If
(23) you are so be It But otherwise we re gOing to end up wrth
(24) very - potentIally end up wrth a very messy verdict at the end
(25) of the proceedings and I don t think Mr Petumenos wants that

MIDNIGHT SUN COURT REPORTERS 907 258-71 00 Page 41 to Page 44



BSA STATE TRIAL HEARING 9-9-94 VOLUME 1 XMAX(12)

Vol 1 45
(1) nordowe
(2) MR PETUMENOS Well I have a couple - I think rt s
(3) a very - I hope - that sounds like an Invrtatlon to granting
(.) a direct verdict but the fact of the matter IS we do have
(5) plenty of eVidence In the record WIth respect to
(6) selected but unconveyed lands and WIth respect to the
(7) loss of use problem the way that this goes to the nature of
(8) the theones of the case In general not JUst on OPA 90 land
(9) Our loss of use as we put plenty of eVidence In the record

(10) as a matter of both appraisal practice and everything else
(11) does not require that the land be actually rented actually
(12) you know physically possessed by human beings and the loss
of
(13) use has been quantified and estimated by Dr Mundy In the
Kenai
(14) Fjords and there s spread sheets and numbers and the baSIS
for
(15) It all over the record
(16) In addrtlon there was eVIdence that there was Interest In
(17) the Kenai Fjords relating to potential exchange value and It
(18) IS the case that thiS land rrght now could be exchanged for
(19) value wrth the federal governmenl and there s actually
(20) negotiations and diScussions happening and so we have a
(21) moment - In a moment here an instruction to argue entrtled
(22) Equrtable Trtle under Alaska Law whIch I believe the
(23) corporations have
(24) Exxon IS Simply not entrtled to a direct verdict I don t
(25) think you ve ever said thaI they were and we have a

Vol 1 46
(1) loss of use instruction that we ve agreed to and we have to
(2) live under It
(3) With respect to the verdict forms and attempllng to save
(.) the very - the numerous Issues frankly Judge there are so
(5) many Issues like that - RobbinS Drydock - the whole Issue of
(6) the verdict forms that are coming up on that that
(7) parcellzatlon there are so many Issues that It would be hard
(8) to know how to carve thiS land up In a way so that there s a
(9) record that could - I don t think there s anything that could

(10) be done about that
(11) I JUst think at thiS point we re where we are And so I do
(12) not favor - what Mr Diamond Is suggesting Is that you enter a
(13) directed verdict on a third of our lands I resist thaI If
(1.) what he s suggesting we have a lengthy complicated verdict
(15) form attempting to divide land up In four or five drtferenl
(16) ways I resist that as well I think we re taking things out
(17) of order but that s my response
(18) THE COURT Where are we?
(19) MR DIAMOND Your Honor HI understand
(20) Mr Petumenos correctly he thinks there are other uses that
(21) the 011 spill prevented them from making thaI would nol be
(22) Simply indicated by OPA 09 for example the right to trade the
(23) land Ithlnk we would be prepared to argue as matter of law
(2.) that s not a use for which they re allowed to seek
(25) compensation absent proof of spedal damages I e that
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(1) because of the spill they lost a concrete opportunrty to
(2) trade It s like a sale
(3) Be thaI as It may even If one were to say that s a use
(.) that IS not Inhibited by OPA 90 Stili seems to me If the
(5) Court s In agreement wrth our posrtlon you ought to Instruct
(6) the JUry that for purposes of defining - finding whether or
(7) nol operallons have lost any use they could have made of the
(8) land as a matter of law they are not entrtled to phYSically
(9) occupy or phySically use or explOit their - those parcels

(10) unlll actual conveyance I think he s wrong as a matter of law
(11) that he could argue that he s entitled to lost use damages
(12) because they also had a nght to swap and thaI somehow In a
(13) theoretIcal way the 011 spill Interfered with that I don t
(1.) think that s a use for purposes of use damages
(15) THE COURT Counsel you d agree WIth me that thiS
(16) diSCUSSion comes a Irttle late In the game?
(17) MR DIAMOND Alotofthlngscomeallttle-a
(18) I1ttle late In the game ThiS really dldn t rrpen until we
(19) eliminated lost market value as a theory and that didn't
(20) happen until after lunch yesterday We have - we have been
(21) trying as you know from our witnesses dual cases Both loss
(22) of use and loss of market value and until the latter wenl out
(23) of the case we weren I entitled to a directed verdict even
(2.) wrth OPA 90 conSideratIons But whether rt comes late or not
(25) I think It s not too late to take some steps to deal with thiS

Vol 1 48
(1) and rt s - I think these are all qUite stark legal Issues
(2) Either he s nght or we re nght If he -
(3) THE COURT He - ellher he s nght and there s a
(.) factual Issue or-
(5) MR DIAMOND Eltherhesnghtandtheresafactual
(6) Issue as to loss of use but we re stili entitled to
(7) instruction under Cape Fox there IS no nght to phySically
(8) use occupy or exploll
(9) THE COURT Where IS that proposed instruction?

(10) MR DIAMOND We WIll be happy to submit one to you
(11) THE COURT As I said ,usla minute ago counsel
(12) Little late In the game to be dOing thiS Isn tIt?
(13) MR DIAMOND I think our understandings -I don t
(1.) believe he s nght and so I think the proposed jury instruction
(15) we ve made Is correct
(16) THE COURT I understand counsel I m really nol
(17) trying to be more than Just a Irttle bit cool all nght so
(18) depending on what happens here I suppose you re entItled
(19) always to submit additional instructions But you - I mean
(20) you have to take a position that s clear to me and your
(21) POSItion has shIfted so I m finding It hard to follow
(22) Now let s get on to the other stuff
(23) MR PETUMENOS I m ready
(24) The next one In order IS Plaintiffs Proposed Jury
(25) Instruction No 7 which we believe Is a correct statement of
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(1) Alaska law It IS based upon the Sabo case primarily In
(2) Alaska
(3) And this IS a related Issue 11hlnk It may help solve some
(4) of the - some of the Issues that the OPA 90 Issue raises I
(5) think hopefully we have been consistent on thiS EqUitable
(6) title allows a party that does not have possession or right of
(7) possession - I ve been waiting to see If thiS was a way out
(8) and I believe If the Court takes a look at WilliS and Sabo you
(9) will agree with us that thiS IS a correct statement of the law

(10) and I think would assist the JUry tremendously With respect to
(11) selected but not conveyed lands If we have a suffiCient
(12) Interest In thiS property we could make the claim for It
(13) MR OPPENHEIMER Your Honor It gets back to the
(14) difference between standing for SUIt for permanent damage and
(15) interference With use I don t think there s an eqUitable
(16) title Issue We do not dispute that either as benefiCIaries
(17) or equitable tItle holders they have a right to sue for
(18) permanent damage to the land
(19) THE COURT Your posItion IS there IS no explanation
(20) because I m gOing to tell them they have a right to claim
(21) things they Just have to prove It proved nght?
(22) MR OPPENHEIMER Correct Your Honor and It s
(23) potentially - thiS particular Instruction is also potentIally
(24) misleading They might think It applIes to use but It
(25) doesn t

Vol , 50
(1) MR PETUMENOS JUdge let me tell you why I think
(2) It s necessary I understand where you re gOing The JUry
(3) asked a question nght now they re on fused as to why and
(4) whether we have a standing to complain They asked a

question
(5) about It now we don t have a OPA 90 Instruction yet we made
(6) the request for JudiCIal notice which IS of the OPA 90
[7) statute which we now don t have before the JUry ThiS at
(8) least answers the Juror s question that as to lands selected
(9) but not conveyed we can make the claim That s the question

(10) the Juror asked the Court
(11) THE COURT To me It s only part of the story
(12) counsel It s only part of the story You stili have to
(13) prove - prove loss of use
(14) MR PETUMENOS Right
(15) THE COURT And that s the big Issue
(16) MR PETUMENOS Right
(17) THE COURT And as long as I tell them that you have a
(18) nght to claim loss - and you agree now m spite of all the
(19) shifting POSitions In thiS case you now agree that thiS IS a
(20) temporary measure of damages then loss of use IS the
measure
(21) IS one of the measures of the damages nght?
(22) MR PETUMENOS And that Instruction IS part ofttie
(23) packet
(24) THE COURT So If I tell them the loss of use IS the
(25) Issue then I ve done exact - I ve done - Without talking
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(1) about things like equitable tItle which confuses Mr Stoll If
(2) not me - what s - I mean the only thmg that - the only
(3) thing that thiS instruction would do IS throw confUSion Into
(4) the record
(5) MR PETUMENOS May I ask the Court a question?
(6) Perhaps I m mlssmg something
[7) THE COURT Yes
(8) MR PETUMENOS Where IS the JUry told that on
(9) selected but not conveyed lands we have the nght to claim?

(10) THE COURT Well III tell them
(11) MR OPPENHEIMER And we don t object to It
(12) THE COURT Right never have - well you did once
(13) You re not objecting to It now nght?
(14) MR OPPENHEIMER We re self-correcting
(15) MR PETUMENOS I take It then Plamtlffs
(16) Instruction 7 IS out?
(17) THE COURT Out
(18) MR PETUMENOS Okay Imgolngtotrytokeepthls
(19) moving If I pOSSibly can The next senes of instructions
(20) begmnmg WIth Defendants 7 and a series of them after on the
(21) defendants Side are very Similar to mstructlons that were
(22) brought and rejected by Judge Holland in federal court
(23) Mr Jamm s here to back me up on thiS They are a senes of
(24) Instructions that we believe direct verdicts agamst the
(25) plaintiffs

Vol 1 52
(1) I m gOing to start With - WIth Defendants 7 and defer to
(2) Mr Stoll because It apphes to the Kodiak Island Borough and
(3) then come back and talk to you about 8 9, 10 - 8 9 and 10
(4) which IS related to our Jury Instruction 9 Plaintiffs 9
(5) I wrote Jury Instruction Plaintiff 9 In retaliation r1 you
(6) will to those others but my pnnClpal concern IS that
[7) neIther - none of those be given I believe they direct a
(8) verdict against us In a number of instances
(9) THE COURT let me try and structure thiS diSCUSSion

(10) so that It can be more productive I ve gone over thasa
(11) Instructions To me In~etIons7 through 10 presumptively
(12) Will not be given I don t mean by that to cut off the
(13) diSCUSSion 60 that Mr OppenheImer can argue hiS question
but
(14) I ve looked at them and It s not my Intention to give them So
(15) I don t want you arguing your position at this point I want
(16) you arguing your position In response not in the first
(17) go-round
(18) MR OPPENHEIMER Your Honor I think the-the heart
(1g) of the marketing case Is that there Isn t an abstract right
(20) under the law to market that you can recover for If In fact
(21) you weren t in the market or entering the market to sell your
(22) land
(23) City of los Angeles versus Rlcards is one such case but
(24) the cases are uniform I beheve In requITIng that the party
(25) meet a couple of very very basIC requirements I thInk
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(1) they re set out In the mstructlon but Important among them IS
(2) that there be Intent and an ability to sell borrow lease and
(3) In the absence of that there IS Simply no damage
(-') The fact that one owns property that you have no mtent to
(5) market and If you - or perhaps you have no ability to market
(6) means that an allegatIon that your ability to market the
(7] property results m no damage
(8) It IS not a - It IS not the form of - of right that can
(9) be damaged when It s m repose You don t have any damage

to
(10) your ability to bUy or sell any real property If you couldn t
(11) have bought or sold It and If you weren t gOing to do one of
(12) those two things - and the evidence here Your Honor IS that
(13) the - the partIes were not actively engaged In seiling their
(1-') propertIes WIth some very modest exceptions and that there
was
(15) not an active market WIth some very modest exceptions
(16) The record however Is not devoid of evidence of what we
(17) would conSider appropriate marketability damage eVIdence
And
(18) let me give you one example Onion Bay I believe the record s
(19) quite clear that that sale was delayed
(20) Now a couple of observatIons about that It was
(21) ongmally to have gone in I believe April of 89 It dldn t
(22) go until November of 90 That IS a claSSIC example of an
(23) appropriate marketability case Two points could have been
(2-') proven up about It I think uftlmately only one was but two
(25) could have been It could have been shown that the property
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(1) values were lowerthan they otherwlse
(2) THE COURT Hang on a minute
(3) MR OPPENHEIMER Sure
(4) THE COURT Sorry counsel
(5) MR OPPENHEIMER No problem Your Honor
(6) Two pomts could have been made about that sale and they
(7] would have fallen right Into what we conSider to be the
(8) appropriate set of legal standards
(9) By the way Your Honor 11 s not In the record butthls IS

(10) exactly the argument that Mr Jamln made when he - he argued
(11) the damages In this area to the fund The two claims are that
(12) they re sort of conventional They sold for less than they
(13) would have If they d sold at the time originally scheduled but
(14) our actiVitIes Impeded that ClaSSIC example of lost profits
(15) lost appreciation
(16) That eVidence I don t believe came in There s something
(17) to argue about there I believe there was some evidence from
(18) Mr Carlson that he dldn tthlnk the sales were as robust
(19) I think 11 s very close to the Ime but Your Honor would
(20) probably let the argument be made on those sales that in some
(21) way shape or form they somehow dldn t sell for as much as
they
(22) could have
(23) Two that there was a delay In the sale That s clasSIC
(24) that the profits which would have been achieved In April of 89
(25) were not achieved until November of 90 when the sale took
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(1) place ClaSSIC example of market Impairment Perfectly
(2) acceptable
(3) Ithmk they could argue It I think they should argue 11
(4) Ithmk 11 meets the record I do not believe that the law
(5) supports a claim of - smce I m on Kodiak I II continue the
(6) example
f7l Shuyak Island 24 000 square acres No one had an
(8) IntentIon to sell you couldn t sell all of It It.s a
(9) purely purely theoretical exercise to postulate the Impairment

(10) of the marketability of Shuyak and If - If Your Honor has
(11) looked at our brIef we focused specifically on these
(12) components at pages 35 36 and 37 and the cases all make
the
(13) same pOints agam and agam Norman versus Bozeman
Again no
(1-') eVidence of any proposed real estate transactions WIth outside
(15) buyers
(16) THE COURT By the way do you have a copy of the
(17) cases?
(18) MR OPPENHEIMER I do not with me ObViously we
(19) can-
(20) THE COURT Yeah I want to look at them
(21) MR OPPENHEIMER Cases - the McNlcols case for
(22) example IS Interesting because It Involved a sItUatIon where
(23) the generalized intent to sell but not a spectflc Intent to
(Z-') sell was not enough
(25) Your Honor the heart of the dispute here IS Do you have a
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(1) claim for Impaired marketability without any eVidence that you
(2) had a market or that you were participating In a market or you
(3) had an Intent to sell
(-') It s a consequential damage It IS a form of damage thaI
(5) requires that you show that an opportUnity was lost or a market
(6) was taken from you when you were mterested In parucpatmg In
(7) It There Is - In fact I don t know of any cases Your
(8) Honor which support the proposl110n that you can recover for
(9) lost marketability under the restatement of any of the case law

(10) where you did not have these cnterla where fustthe fact that
(11) you owned property with no intention to sell or perhaps no
(12) ability to sell allowed you to recover for damage to your
(13) ability to market when In fact there s no evidence that you
(1') were gOing to do that and In some cases no eVidence that you
(15) could have done It
(16) And that really Is the - the heart of our posl110n I
(17) think what s Important to observe Is that this case Itself
(18) contains examples of both an appropriate damage analySIS
under
(19) this There Is evidence that fits well withIn the tradrtJonal
(20) notions of damage here
(21) And then you have thiS other notIon that because some 
(22) some appraisers have come In and testified that you have a
(23) bundle of rights - we ve heard that a lot bundle of rights
(2-') and the bundle of rights Includes the right to market sell
(25) that s clearly true clearly true And the fact of the matter
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(1) though IS that what the law recognizes as a measure of
(2) recovery for damages requires that If what you re gOing to
(3) seek IS a - IS a recovery for a temporary Interference WIth
(4) your ability to market that you meet these tests
(5) If there s permanent damage surely surely your ability to
(S) market has been Impaired your ability to enJoy has been
(7) Impaired all those things follow the bundle IS the bundle
(8) And I think the experts tended to define that bundle a little
(9) differently and somewhat broadly maybe but It s really not

(10) ternbly Important to our concern here because as a matter of
(11) law If we permanently Intruded upon the market and
somebodys
(12) ability to sell but that temporary Impairment went away before
(13) anybody was - was hurt by It because they weren t out there
(14) marketing they dldn t have an Intent to market they - or In
(15) some cases dldn t have the capacity you can t sell all of
(1 S) Shuyak In a year or two It s lust - that makes no sense -
(17) then there s no damage
(18) And there may be other damages we may have Interfered With
(19) uses we ve discussed that But we haven t Interfered With
(20) someone s ability to market their property
(21) The other POint to be made here Your Honor IS that If
(22) thiS weren t the rule In a temporary damage case It would
(23) create thiS enormous Windfall SItuation where people who could
(24) not have sold you know their - their recreational property
(25) In Ellamar because I think the eVidence IS pretty clear It s
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(1) very hard to move property 10 Prrnce William Sound suddenly
(2) the 011 spill occurs and even though nothing has changed

about
(3) the reality of that Situation they stili In the real world
(4) cannot sell those lots and there 5 no chance of It and most of
(5) them have no intention of dorng It nonetheless suddenly they
(S) would be rewarded WIth a value as If they could do something
(7) they were never able to do
(8) In that sense a complete Windfall It IS not
(9) compensatory It does not compensate them for an actual loss

(10) of any krnd And the marketing damages are consequential
(11) damages and there IS no underlyrng loss to compensate
anybody
(12) for It IS entirely pOSSible to have a piece of property that
(13) IS acted upon on a temporary basis 011 hits It and the effect
(14) IS temporary and It turns out during that penod of time there
(15) was nothing gOing on WIth respect to the sale or marketability
(1 S) of that property that was harmed or rnterfered WIth
(17) The fact that theoretically part of this bundle of rights
(18) may have been affected IS a permanent damage question It 5

(19) not a temporary damage question It has nothing to do with
(20) consequential damages resulting from the Oiling
(21) If the rule were anything else people would 10 effect be
(22) able to reap the rewards of selling property that the-y couldn t
(23) have sold or had no rntentlon of seiling dunng that time
(24) pertod Nowagaln If somebody has no Intention of seiling a
(25) very beautiful piece of property but It IS permanently damaged
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(1) such that when they finally deCIde they want to sell the
(2) property they can t or they re Willing to get a lower pnce for
(3) It then the rule IS different understandably because I do
(4) not have to have intention to sell my property to prove that my
(5) property s value In the market has been permanently damaged
(S) That IS not a requirement
(7) It IS however - what I m sayrng IS I have a temporary
(8) Impairment of my property and It turns out that the facts are
(9) that dunng that penod of temporary Impairment I had no

(10) Intention or ability to sell my property for us frankly It 5
(11) serendipitous and there 15 no harm It s a different rule than
(12) the permanent harm rule
(13) THE COURT Counsel?
(14) MR PETUMENOS Do you need a response?
(15) THE COURT Yes
(16) MR PETUMENOS Okay Instruction No Bbegrns In
(17) addl1Jon to damages of loss use a platntlff may recover
(18) damages and then It goes on
(19) Now I want to correct the record We said that we would
(20) voluntanly In the course of these Instructions rely upon the
(21) lost use You did not rule that lost marketability was as a
(22) matter of law out We have agreed to do that to Simplify the
(23) ISSUes We do have eVidence In the record of permanent harm
(24) We are gOing to argue this case on a lost use theory
(25) What thIS Instruction does IS set up another c!aJm for
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(1) damages not also - not all square In the instructions All
(2) we have IS a lost use Instruction That Ii the only measure of
(3) damages we have and explain to the jury Why It IS we can t do
(4) thiS marketability thing and If you read Instruction No 8 It
(5) absolutely directs a verdict agalrt5t us If the JUry
(S) mIsapplies It to the lost use damages
(7) It says we had the ability to sell borrow or lease agalrtst
(8) the lands but for the 011 spill we would have sold borrowed
(9) or leased the land - and the other instructions get worse I

(10) can t prove these thlrtgs never could If thiS was golrtg to be
(11) the law we just wasted a whole lot of time tn the tnal I
(12) couldn t prove thiS In June, I couldn t prove It In Apnl I
(13) couldn t prove It In January I can t prove It now These
(14) instructions are deSIgned to confuse the jury and get us a zero
(15) verdict
(lS) MR OPPENHEIMER Your Honor I think you really have
(17) to focus on the evolution of these Issues We - we have
(18) expert reports that purport to take into account damage to
(19) everythlrtg the whole bundle use marketability We had as
(20) recently as three or four days ago mstructlons on permanent
(21) damage We polrtted out how InconSistent that was With the
(22) WIth the statements that counsel had made starting in trial and
(23) With the eVidence which is overwhelmingly temporary damage
(24) evidence When thiS came up - I don 1know literally when It
(25) fIrst came up I know when It came up connection with what

I I
I
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(1) Your Honor might recall our omnrbus
(2) THE COURT How could I forget
(3) MR OPPENHEIMER It s not that we haven t been trying
(~) to get thiS Issue heard It s understandable why a case as
(5) complex as this where frankly I think the eVidence has - has
(6) come In over time in many different ways and I think perhaps
(7) any of us expected on some Issues Including for the
(e) plaintiffs that we had argued then rn the omnrbus b,II what we
(9) have here IS a - a temporary damage case and we were met

WIth
(10) opposition on that POint
(11) THE COURT I know you were counsel but you aren t
(12) now
(13) MR OPPENHEIMER We are not now that s correct We
(14) are not now as of today we are not And in that context the
(15) rules WIth respect to damage to marketability are the ones that
(16) are set out rn these instructions
(17) Now here s the problem WIth an analySIS that says Well
(1 e) we re not makIng a marketabIlity claim It s not true The
(19) reason It s not true is that If that s the case Your Honor
(20) must I belteve instruct You can t Itsten to Dr Mundy you
(21) can t Itsten to Dr Green you can't listen to Mr Shorett
(22) And the reason for that Is what they do Is say We are
(23) evaluating a - a bundle of nghts here and that Includes the
(2~) ability to market Includes the ability to use and we re
(25) asslgnrng a value to rt and we are - we are taking a
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(1) hypothetical revenue stream that represents the value of that
(2) and we re charging Exxon for It
(3) If the JUry believes that they re liable and It IS -
(~) there s no way for that testimony seems to me to - to
(5) survive unless one realizes that It s a marketing and - it s
(6) both use and marketing testimony
(7) The other point Is that the law recognizes baSically three
(e) types of damages for this kind of event
(9) There Is diminution In market value where you have that

(10) permanent damage We all agree and I don t accept It s
(11) Involuntary linchpin It s the clear resuft of the fact - the
(12) eVidence In the case is overwhelmingly the fact It s a
(13) temporary harm so dlmlnrshment of market value IS gone
(1~) That leaves us WIth another set of damage claims the law
(15) permits you to make You can t lust go out and Invent a bunch
(16) of new ones The fact Is we ve got use Impairment and we have
(17) damage to the ability to market or sell the property Those
(18) are the damages you ve got where you have a temporary
(19) Impairment of land And we ve talked about use and
(20) Mr Petumenos and I have agreed to a set of instructions on
(21) use We haven t agreed on a set of Instructions WIth respect
(22) to marketability because what s happening here Mr
Petumenos
(23) tried desperately to persuade me thiS morning he s not gOing to
(2~) argue marketability I said to him across the negot,atlng
(25) table then Tim how are you gOing to argue all these experts
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(1) who clearly are evaluating and putting In the number for the
(2) JUry to give us for the Impairment of all the bundle of nghts
(3) inclUding marketability?
(~) Each of these measures of damages has a restatement and
(5) doctrinal formula to them And we were able to come to terms
(6) I think we see It a little bit differently each of us but
(7) baSically we got WIthin where we could make an agreement on
(8) what the rules are on use Impairment and we couldn ton
(9) marketability

(10) But the fact of the matter IS the law does have a set of
(11) rules for marketability and they really have been set forth In
(12) these instructions and If they re not met you can t recover
(13) for ImpaIrment of marketability In a temporary ImpaIrment like
(1~) thiS And to allow the doctors to testify and give numbers to
(15) the fUry WIthout explaining to the JUry that to the extent
(16) they re measunng those things you have to take these things
(17) rnto a=unt IS to allow them In effect to recover for
(18) temporary Impairment to marketability WIthout shOWing an
Intent
(19) to sell an ablltty to sell an available market They would be
(20) allowed to recover WIthout meeting the law s requirements
(21) In effect Your Honor what they would be dorng Is kind of
(22) comblnrng elements of each of the recognrzed forms of
recovery
(23) and really getting a damage measure that IS only appropnate 
(2~) although It s a modIfied one only appropnate WIth permanent
(25) damage And rt s - It s a kind of camouflage permanent
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(1) damage dIminution In market value type argument when In fact
(2) you have a temporary Impairment you re dealing WIth
(J) consequentIal damages and as Your Honor knows those

require
(~) the restatement makes very clear in Sections 917 and 931 - and
(5) the cases are consistent WIth It that you ve got to show that
(6) In fact you lost - that you were damaged because something

you
(7) were capable of dOing and were gOing to do was interfered
(8) WIth That s the essence of It essential dlstmctlon between
(9) the temporary damage and a permanent damage

(10) If It s a permanent damage these arguments don t work the
(11) same way But a temporary damage IS It pOSSible where you
(12) have a temporary damage that you can have an event like an
011

(13) spill and It turns out not to harm you on these use and
(1~) marketability matters because luckily you weren t impeded In
(15) what you wanted to do WIth the land or could do WIth the land
(16) In that penod and the answer IS absolutely Your Honor
(17) There can be times when even though a bad event happens It s
(18) temporary and dunng the period of temporary impairment
thank
(1g) goodness It doesn t have an adverse effect
(20) If the uses are Interfered wrth we have to pay for that
(21) If we got In the way of somebody s ability to market the
(22) property as we probably - well I think the evidence supports
(23) we don t have any counter evidence as we did In Onton Bay we
(2~) frankly Will have to pay something forthat but not all of
(25) Pnnce William Sound S property which no one intended to sell
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couldn t have been sold and wasn t gOing to be sold We
dadn t Interfere with anyone s ability or intention or act to
market that dunng the penod
THE COURT Thank you counsel
Now no one will be able to say after this diScussion that

I haven t allowed a full diScussion of this particular Issue
I may be wrong In my decIsion but I certainly allowed you to
argue at length
I m not gOing to give these instructions Thank you And
It s a very articulate posItion you ve made I m Just not
gOing to give the Instruction
MR PETUMENOS Those Instructions are 7 8 9 and 10
THE COURT It s really 8 9 and 10 7 wasn t
specifically discussed but I don t Intend to give 7
MR OPPENHEIMER May I Indulge the Court s - a pOint
of personal pnvllege JUst because of the slgmflcance of thiS
pOint?
THE COURT Sure
MR OPPENHEIMER Is there any aspect of the Court s

thinking I could address on the Side terms of case law or
theory?
THE COURT Not now Not now I really want to hear
you talk about the loss of use instructions
MR PETUMENOS The next area IS the archaeological
area and I think then we re almost done The partles could
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(I) sites are proximately caused by the 011 spill Because the
(2) JUry then says to Itself Well they ve told us that they need
(3) to remedlate and restore these propertles proximate - which we
(4) find IS proximately necessary because of the 011 spill to
(5) protect the sites In thiS fashion and now you give them the
(6) Instruction that says Exxon s not responSible for It And they
(7) Will not give us the remedy even If we show that the need for
(8) the remedy IS proximately caused by the 011 spill
(9) What we proposed In our negotiations was that the - the

(10) need for the damage - the need for the remedy needs to be
(11) proximately caused by the 011 spill needs to be caused by the
(12) harm ciaused In the instruction but we could not live WIth
(13) these instructions because the JUry would be told that there s
(14) no legal responsibility on the part of Exxon to prevent that
(15) which the remediation seeks to prevent And It directs the
(16) verdict
(17) We can t Win thiS Instructlon because the only information
(18) that the jUry has on the reason for the remedy IS to protect
(19) thiS sort of thing and that s our problem WIth these
(20) mstructlons The case IS over on archaeology If these two
(21) Instructlons are given over
(22) THE COURT Okay I got you counsel
(23) MR OPPENHEIMER And It perhaps should be Your
(24) Honor The - the Instructlon Which was proposed by the
(25) plalntrffs IS interesting It s Instruction No 10 And
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(1) not agree to the instructions on our own because of what the
(2) plaintiffs regard as a directed verdict instruction again And
(3) where that happens IS In Defendants Instruction 14 and 15 
(4) THE COURT Whose?
(5) MR PETUMENOS Defendants 14 and 15 We ve made
(6) some progress on the other instructions but could not make any
(7) progress because of the defendants Insistence on 14 and 15
(8) THE COURT Let me Just look at that
(9) Okay I got It

(10) MR PETUMENOS I thought that thiS was ruled on by
(11) the Court Because our theory of damages IS that we lost
(12) confidentiality In the archaeological sites That has always
(13) been our theory It was the subject of motion for summary
(14) Judgment It IS what we always Intended to prove and what we
(IS) did prove It s what we demed the directed verdict on
(16) yesterday and so forth What Exxon has done by thiS
(17) Instruction IS to say that we re not liable for acts of future
(18) vandalism except dunng the cleanup but the only purpose for
(19) our loss of confldentlalrty and the only purpose for our being
(20) able to do the remediatIOn to protect our Sites from future
(21) damage IS because of that So If the jury Is told Exxon has no
(22) responsibility for any additional risk of that because of the
(23) 011 spill then why are we remedlatlng the sites? And It
(24) absolutely tells the JUry that we can t have our remedy even
(25) If we show that the need to - to remedlate and restore these
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(1) what s Interesting about It IS that It sort of camouflages the
(2) POint because It talks about phySical injury to resources
(3) archaeological resources phySical Injury as resulting from
(4) vandalism dunng the cleanup and then It talks about an
(5) Impairment of the NaUve corporations abllrty to protect the
(6) sites through a poliCY of confldentlalrty and secrecy Which of
(7) course doesn t - that s not a harm
(8) The harm results from future vandalism If there Is to be
(9) any harm and those are acts of third parties unrelated to

(10) Exxon And when the - I think we ve been argumg for some
(11) time that those are acts for which the corporation Is not
(12) responSible It Is responSible for the acts of Its workers
(13) that occurred during the scope of their employment during the
(14) cleanup but the Idea that somebody tn the future may commit a
(15) cnme - you know to the extent It Isn t pure speclJlatJon-
(16) does not create a Iiabllrty on Exxon s part for that event
(17) There 6 no question that Exxon was reqUired to dean up the
(18) spill I don t believe there sin eVidence and there IS no
(lg) Instructlon gOing to ~me negligence In the form of the deanup
(20) Wlth respect to these archaeological sites
(21) The claIm 16 simply that somebody In the future may have
(22) been alerted to the presence of these sites and may tn the
(23) future engage in an act of vandalIsm And that s not something
(24) for which Exxon 16 responSible They re - there s no way to
(25) know who those people Will be but there 6 certamly no

I I
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(1) suggestion and there s no proof that they re gOing to be
(2) working for Exxon or working WIthin the scope of Exxon s
(3) employment There s no precedent for holding Exxon or any
(4) other corporation or any or individual responsIble forthe
(5) cnmlnal acts of third parnes that may occur In the future
(6) Now that IS the only harm that cen result and that s the
(7) only harm that s been alleged I thmk Mr Petumenos has been
(8) quite candid In saying that s the gravamen of the claim
(9) Now to the extent they can argue that the - that the

(10) graffrtJ for example that professor Dakm descnbed which
(11) you know there s clearly CIrcumstantial eVidence that It

(12) occurred at or about the time of the spill We would argue
(13) there s not enough evidence to tie It to workers for Exxon
(14) there s other graffiti that was there Seems to me
(15) Mr Petumenos can argue the contrary Again that Is a bona
(16) fide damage claim that falls within the conventional rules
(17) This Idea that Exxon can be responsIble for the acts of
(18) cnmlnals In the future Is not There's Simply no
(19) responsIbility for theIr acts and as we know from experience
(20) the notion that there Is some sort of independent
(21) confidentiality right that was breached Is what was - It was
(22) once argued with respect to 80me federal statutes and It s
(23) obViously not being argued again so Mure vandalism and the
(24) responsibility of Exxon for that really isn't the heart of thiS
(25) and there s no - there s Simply no basis for holding them
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(1) liable
(2) MR PEruMENOS Very bnefiy Judge?
(3) THE COURT No I don t need It counsel I m not
(4) gOing to give 14 and 15 They re not appropnate In thiS
(5) case No question about that Then the question becomes IS
(II) your 10 appropriate
(7) MR PEruMENOS Is what?
(8) THE COURT is your 10 and 11 approprlate
(9) Let me tell you what my concerns are about that It reads

(10) as follows - 11 with regard to the archaeological - first
(11) 10 Is slmpiy a statement of the claims that are being made
(12) nght?
(13) MR PETUMENOS Correct
(14) THE COURT So the meat Is the damages case Is
(15) contained in Instruction 11 correct?
(16) MR PETUMENOS I m sorry I missed that last part
(17) THE COURT The law with regard to the recovery of
(18) damages Is contained In instruction 11 you gave right?
(19) MR PETUMENOS Yes
(20) THE COURT Okay So you say with regard to the
(21) archaeological sites for which the plaintiffs are claiming
(22) damages Hyou find It s more likely true than not true that
(23) the sites claimed -
(2.) MR OPPENHEIMER Your Honor we d agreed that this
(25) one would be taken out anyway in the negotiation process
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(1) MR PEruMENOS Our negonat/on process
(2) THE COURT You took It out and you dldn t give 14 and
(3) 15 What would you have?
(4) MR OPPENHEIMER I thought the retaliation Your
(5) Honor to use Mr Petumenos language was Instruction No 10
(6) THE COURT Well Instruction No 10 doesn t tell
(7) them - so In other words you - you thought that their
(8) position was you give ten and the proximate cause Instruction
(9) and that would be It?

(10) MR OPPENHEIMER Yes Your Honor
(11) THE COURT Okay Was that your POSition?
(12) MR PETUMENOS Well no My concern IS our
(13) negotiations over the archaeological instructIons broke down
(1.) and we need to -
(15) THE COURT I m not gOing to give 14 and 15 Are you
(16) telling me you could productively work now knOWing that those
(17) two aren t gOing to be given
(18) MR PETUMENOS We might
(19) There s one other Issue I think we need to resolve and It
(20) has to do WIth our proposed 12 and their proposed -
(21) MR OPPENHEIMER Your Honor before we get to that
(22) can 1- your quest/on-
(23) MR PETUMENOS 13
(2.) MR OPPENHEIMER Your question does raise an Issue
(25) that ties In earlier - for an earlier diSCUSSion WIth respect
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(1) to the proximate cause Issues
(2) Just so we are clear the - the acts of a vandalm the
(3) future lust so - because I m afraid there s a POSSibility
(.) here I did not artIculate myself on It
(5) The acts of a vandal In the future In our view are
(6) clearly an intervening -
(7) THE COURT Superseding cause
(8) MR OPPENHEIMER - superseding cause
(9) THE COURT I thought you had a proposed superseding

(10) cause Instruction
(11) MR PEruMENOS We have an instructIon on that
(12) THE COURT You do? Okay
(13) MR PETUMENOS No no We both do It s subsumed In

(1.) the proximate cause instruction
(15) MR OPPENHEIMER Just so I m clear
(16) THE COURT You want me to find as a matter of law?
(17) MR OPPENHEIMER Correct We believe It s
(18) appropnate 10r that to occur
(19) THE COURT And my answer to you Is no I won t
(20) MR OPPENHEIMER Understood
(21) MR PETUMENOS I agree 11hlnk that 111s a
(22) statement of the law for remedIation and If you will give
(23) 11-
(2.) THE COURT I know you do
(25) MR PETUMENOS If you give 11 I Will WIthdraw 10
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Vol 1 73
THE COURT Well 10 that s an offer that doesn t
really do much for me counsel because this - your
diSCUSSions were Incomplete I m simply trying to give you
some gUidelines now so you know where I am all right?
MR PETUMENOS I m with you
Let me diSCUSS one more Issue that we were not able to
resolve and maybe we can productively - do you think we can
at thiS pOint?
THE COURT I doubt If you can but If you listen to
me maybe you can give me - one of you can give me an
Instruc:tJon that III accept as opposed to what we have here In
a number of Instances neither of you giVing instructions that
I II accept so you have a great VOid In the Instructions
MR PETUMENOS We did preny well on some
THE COURT You did JUst fine counsel I m only
telling you that thiS one -thiS one s a blggle
MR PETUMENOS Yes It IS But a major Impediment to
us were the two that you have -
THE COURT Well they aren t there
MR PETUMENOS They aren t there And so I don t
know - I think there IS another one that we need to Ithlnk
diSCUSS and then I think the others we can resolve If I m
not - they can correct me If I m wrong but the instruction IS
our t2 and their 13 And we had discussed -
Do you need to confer With me about thiS?

Vol 1 75
(1) THE COURT 12
(2) MR PETUMENOS The statute anyway thecopythats
(3) attached
(4) A proposal that I made was that you state the propOSItion
(5) that the property IS at - the diViding line IS at mean high
(5) tide With the exception that the plaintiffs have the nghts
[7) and responsibilities as set forth In Exhibit Number - and then
(B) I give It an exhibit number and I make It an Item of JudiCial
(9) notice a - an exhibit In the tnal that the JUry can refer to

(10) and read If you look at exhibit number 12 - Plaintiffs
(11) Proposed Number 12 I attempted to paraphrase the statute
and
(12) Exxon was unhappy because they dldn t feel like It fully set
(13) forth the entire statute
(14) In my attempt In 13 I said very well III attach the
(15) entire statute but Since It s so long and unWieldy It would be
(15) sort of out of place In the context of JUry InstruCtions
(17) You could Simply make It an exhibit refer the JUry to It
(18) You wouldn t have the lengthy - the statute wouldn t have to
(19) be as part of the JUry packet and the JUry could read rtto see
(20) what we mean And we Will have covered the wrinkle that eXists
(21) With respect to the unique Interests the Native corporations
(22) and the state own and share WIth respect to archaeological
(23) sites ThiS Is Important to us because the statute has
(24) Implications for site definition
(25) THE COURT For what?
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Vol 1 74
(1) MR DIAMOND You can argue It and III argue It
(2) MR PETUMENOS We had discussed a compromu;ed 13
(3) which I Will tender to the Court You haven t seen It yet
(4) THE COURT You had discussed It or you actually
(5) agreed on It?

(5) MR PETUMENOS We had agreed on It and then
(7) MR OPPENHEIMER Mr Petumenos-
(B) MR PETUMENOS We hadn t agreed on It?
(9) MR OPPENHEIMER We worked cooperatively for a day

(10) and a half That was a slight stretch
(11) MR PETUMENOS I won t tell you the full story but
(12) we - but these are the three situations
(13) Now where we re at IS we have a dIfficulty here we have
(14) an ambigUity In the law and It s Important and thiS IS In the
(IS) realm 01 JudiCial notice I think of law as well
(15) Exxon s - well I think I m gOing to try to be fair here
(17) Exxon s POint IS that under normal circumstances you don t
(IB) own below the mean high tide line and then therefore can t
(19) claim for damages below the mean high tide line
(20) That s Important to them I guess because they wanted
(21) to - their big thing IS whether the property was phySically
(22) Oiled or not We don t think that s as big a deal but they do
(23) and they have a rrght to argue It
(24) But there s a wrrnkle and that wnnkle IS the statute-that
(25) you find attached to the second version 0113-

Vol 1 76
(1) MR PETUMENOS Site definition Exxon has taken the
(2) POSition that all the sites are In the uplands the tide lands
(3) don t count when there IS In fact prOVISion In the law made
(4) for what happens when a site extends Into the intertidal area
(5) and-
(5) THE COURT I thought your position was that the
[7) artifacts that were In the tidal 20ne the Intertidal zone were
(B) only indicative of artifacts that might be on the - your
(9) clients land and therefore the damage that you claim the

(10) pOSSible threat 10 future damage somehow could be found
(11) because there was stuff 10 the Intertidal 20ne and that meant
(12) there was stuff up higher
(13) MR PETUMENOS Right And that the site defmltlon
(14) that we have - you remember the testimony of Mr Oekln he
(15) said Oh well the way that the plaintiffs have defined their
(15) site by deSign Is to defme It In such a way that they can
(17) show that rt s Oiled But my view Is the 51te eXIsts in the
(IB) upland only and rt s unolled and therefore unaffected by the
(1g) 011 spill and there S no proximate cause Okay
(20) Our request for IUdlclal notice again mandatory Is of
(21) thiS statute - and he also said by the way that the only
(22) reason that they mapped these artifacts on the beach Is so they
(23) could diVide the ownership up
(24) There s no eVidence 01 that that s just him talking but
(25) In any event - I need a moment

I I
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Vol 1 79
(1) one the intertidal zone IS defined as the entire tidal zone
(2) and we own from mean high tide up So first of all wrthln
(3) the Intertidal zone we definitely own
(~) THE COURT So - but are you claiming rt for
(5) something below the mean mean high tide line?
(6) MR PETUMENOS Difficult question
f7) THE COURT Well the answer IS no It s been no all
(8) the way through thiS case hasn tit?
(9) MR PETUMENOS I think the answer IS no that s

(10) correct But the concern I have IS what I would like WIth
(11) respect to the JudiCial notice request relates to the - rt IS
(12) eVidence that the archaeological srtes extend Into the - Into
(13) the state s land and when It does there are certain nghts
(1~) and responslbllrtles that the - that the Native corporations
(15) have And Exxon s POSition IS that these sites are not
(15) contIguous through the intertidal zone thatthey only eXIst In
(17) the uplands and by definition If they re In the intertidal
(18) zone they don t eXist and so we need the JUry to know about
(19) that statute
(20) THE COURT Why?
(21) MR PETUMENOS Because the statute reflects the
(22) reality that these sites don t stay WIthin the nice confines of
(23) the boundaries and tend to go over them as part of a Single
(2~) site and when that happens there IS prOVISion made for the
(25) Native corporations to remedlate excavate WIth certain permits

STATE TRIAL HEARING
Vol 1 n

(1) THE COURT Okay Hold on counsel I must wart
(2) MR STOLL I m not arguing Your Honor I JUst want
(3) to talk to my co-counsel
(~) MR PETUMENOS I gave my copy to the Court
(5) THECOURT Copyofwhat?
(5) MR PETUMENOS The copy of the one wrththe statute
(7) attached
(8) THE COURT I have It
(9) MR PETUMENOS There s a problem WIth the

(10) Introductory language that leads Into the statute
(11) MR STOLL I don t know that there IS I JUst
(12) haven t seen that
(13) THE COURT On archaeological sites?
(1~) MR PETUMENOS The concern of counsel IS that this
(15) Instruction works fine If It s IImrted to archaeological srtes
(15) but If the JUry had the mlslmpresslon that rt applied to land
(17) generally-
(18) THE COURT How could rt be when the first sentence In
(19) each of the Instrue:t1ons IS WIth regard to the archaeologIcal
(20) srtes which the plaintiffs are claiming damages?
(21) MR FORTIER Sounds fine Your Honor
(22) MR STOLL Sounds fine I Just haven t seen the
(23) Instruetton
(2~) MR PETUMENOS They re happy They re happy
(25) THECOURT Thatswhatrtsays Wrthregardto

9-9-94 VOLUME 1 XMAX(20)

Vol 1 78
(1) archaeological resources on the state owned portion of the tide
(2) lands below mean hIgh tide
(3) MR PETUMENOS That s what the statute says
(~) MR DIAMOND We re reading from a dtfferent page
(5) I m reading Proposed Jury Instruction No 13
(5) MR PETUMENOS Judge they re talking about the
(7) typewntten introduction
(8) THE COURT 121s - you re paraphrasing the statute
(9) nght?

(10) THE COURT It starts Wrth regard to the
(11) archaeological resources on the state-owned portions of the
(12) tide lines below mean high tide I instruct you et cetera et
(13) cetera et cetera
(H) MR PETUMENOS And Plalnttffs proposed 121s
(15) acceptable Exxon reSIsted It That s the problem
(15) THE COURT That s your problem
(17) MR PETUMENOS That S my problem
(18) THE COURT It s not Mr Stolls problem Is It?
(lg) MR STOLL Your Honor I misunderstood because I
(20) hadn t seen that particular Instruction I was confused as to
(21) what It says
(22) THE COURT Counsel tell me something
(23) Are you claiming damage for artrfacts or archaeologIcal
(2~) resources that eXist In the Intertidal zone?
(25) MR PETUMENOS Absolutely we are because number

Vol 1 80
(1) and under certain circumstances the entire srte and while -
(2) so I guess my answer probably was wrong before It s probably
(3) yes because If we are In a POSition - and thiS IS what the
(~) jury should know - to remedlate an entire site and It extends
(5) Into the mean high tide zone under the state law we have the
(5) ability to do so WIth certain permits and so forth from the
(7) state
(8) So the JUry understands that when they award thIS money
(9) for remediation for sites that cross overthe boundary line

(10) thiS statute eXIsts as a tool that the Native corporations can
(11) use Because what Exxon Is arguing IS in the Intertidal zone
(12) we have no right reason or remedy in the area
(13) THE COURT Okay I got you ThiS IS a new twist to
(1~) me counsel This pOSItion comes as a big surprise to me
(15) MR PETUMENOS This was-
(16) THE COURT The plaintiffs pOSItion
(17) MR PETUMENOS This was the request for judlClal
(18) notIce that you deferred That s why It s a surpnse to you
(19) You dldn t want to hear It until the end of the case I think
(20) that s Why
(21) THE COURT I don t recall you ever saying that you
(22) were c1aimmg damages based on thmgs that were In the zone
(23) below the mean high tide line and I don t remember It being In
(2~) that particular motion was It? Or was It just a Simple
(25) request that I take JudiCial notice of the statute?
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Vol 1 81
(1) MR FORTIER Your Honor maybe I can help a lIttle
(2) bit Part of - It arose dUring the testimony of Lora Johnson
(3) and part of her testimony concerned what IS an archaeological
(4) site what IS the extent how do you Id entity It
(5) THE COURT Counsel counsel listen to my question
(6) My question was Where In the pleadings or the argument did
(7) you tell me you were claiming damages for sites that were

below
(8) the mean high tide line Where did you do It? You never did
(9) I don t think you did I don t think you pOinted It out

(10) Some-
(11) MR FORTIER We pOinted out the-
(12) THE COURT I know what the factual theory IS because
(13) I ve listened to the testimony but to the extent you tell me
(14) you made It clear you were claiming damages for sites below
(15) think you did Just as opposite I may be wrong It s a big
(16) record and I could be Just as confused as you but I think you
(17) said In most of your documents responded to Exxon s POSition
(18) We aren t claiming damages below the mean high tide line
we re
(19) claiming for our sites above the mean high tide line
(20) Am I wrong about that?
(21) MR FORTIER I don tthlnk you are Your Honor
(22) THE COURT Good thank you Go ahead
(23) MR DIAMOND I think you ought to give our
(24) Instruction 13 or some modification of It
(25) THE COURT 13 s an unlucky number counsel

Vol 1 82
(1) MR DIAMOND 7 8 and 12 weren t so great either
(2) All we are asking for IS an Instruction to the JUry that as a
(3) matter of law If there are archaeological resources below the
(4) mean high tide the plaintiffs cannot lay claim for damages to
(5) those even If they were harmed by the 011 spill
(6) And I don t hear Mr Petumenos to be saying that s not a
(7) correct statement of the law and I don t hear Mr Fortier
(8) arguing that that s not - that s inconsistent With hiS
(9) position

(10) THE COURT Yeah and the only kicker In that IS Title
(11) 41 35020 says Although title and restoring archaeological
(12) resources In the state local cultural groups In the state may
(13) retain or retain for study and display artifacts and other
(14) Items of respective cultures and areas If the commission
(15) created a AS - et cetera - fines right? They have to -
(16) they have to follow the statute and the statute also says in
(17) Section A - nothing In thiS chapter diminishes the cultural
(18) rights and responsibilities of persons of abOriginal descent or
(19) infringes upon the right or possession or uses of those
(20) resources that may be conSidered histOriC prehistOriC or of
(21) archaeological value Tell me what thaI means
(22) MR DIAMOND You re the Judge I thought you were to
(23) tell us what It means
(24 ) THE COURT First I listen to you and frankly so far
(25) what you ve said bewilders me I mean not you the collective

Vol 1 B3
(1) you
(2) MR DIAMOND The way I read these two statutes
(3) together - I don t have the statute In front of me talkJng
(4) about Intertldal zone lands but It IS clear that tidal - let
(5) me focus the diSCUSSion a little bit
(6) What we re talking about IS who gets damages who s got the
(7) right to get damages for harm - harm to artifacts If they re
(8) located below the mean high tide zone
(9) The first sentence of 41 35 020 IS entirely consistent With

(10) our posItion that the state does because the state reserves to
(11) Itself all title
(12) The second sentence of subsec1Jon A doesn t vest any title
(13) In anybody What It says IS what thiS statute doesn t Infnnge
(14) upon any nght of possession whatever that may be but what It
(15) refers to IS not Native corporations It refers to persons of
(16) abOriginal descent
(17) I don t know how the NatIVe corporalJons qualify as persons
(18) of abonglnal descent I don t know how they qUalify as
(19) persons but what thiS says Is no preeXIsting nghts are
(20) infringed by thiS
(21) What preexIsting rights are they talkJng about? The state
(22) has always had and before It Ilmagme the federal government
(23) when Alaska was a territory always had nght of possession
(24) below the mean high lJde zone exclUSive of nght of pnvate
(25) possession of adjacent pnvate property owners So I don t see

Vol 1 84
(1) thiS as really vesting title In anythmg to anybody It SImply
(2) doesn t diminish some undefined nghts whatever they may be
(3) We ve looked for legislative hIstory on thIS and there Is none
(4) so your guess Is as good as ours here I m Just trying to do
(5) Justice to the two sac1Jons
(6) What thiS statute does IS set up some sort of procedure
(7) administrative procedure If one wants to acquire
(8) archaeological resources located below the mean high tide

zone
(9) you can do so and I would suggest that had the Native

(10) corporations acqUIred possessory Interest In artl1acts and
(11) Exxon came along and stole them or destroyed them or
otherwise
(12) harmed them they might well have a nght of action But we re
(13) talkang about artifacts that were ostenSibly harmed before any
(H) applIcation was made any commISSion created under
4135300to
(15) take possessIOn and so any right of action stili resIdes In
(16) the state of Alaska
(17) Beyond that we have the problem of Exxon settled WIth the
(18) state of Alaska and settled all the archaeological claims
(19) What did we settle f~r If we dldn t settle all disputes wrth
(20) respect to damaged archaeological resources on state land?
(2 t) I Just Simply don t thank you can torture the statute to
(22) create a damage remedy In favor of a private person which IS a
(23) corporation not a person of aboriginal descent who has not
(24) made application nor received any conveyance by the state
(25) commission to the right - to any possessory right to
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Vol 1 85
(1) artIfacts
(2) So I thmk the law remains notwrthstandmg 41 35 020 that
(3) the state owns the artIfacts to the extent that they were
(4) damaged because of the spill - and I m talking about artifacts
(5) below the mean high tlde zone the state had that claIm the
(6) state resolved that claIm Plalntlffs here can t claim for
(7J It The JUry should be so mstructed
(8) And It s not of JUst passing Interest because our theory
(9) of the case WIth respect to over half of these quote unquote

(10) sites IS that the only artIfacts at those locations are
(11) scattered archaeological artIfacts 10 the Intertidal zone that
(12) wash up and down the beach and up and down the beach
(13) MR PETUMENOS JUdge I actually don t disagree
(14) entIrely WIth what Mr Diamond said but what I want the Jury
(15) to do I want the Jury to know IS the eXistence of the statute
(16) because the - the Issue of - JUst the one he descnbed of
(17) how IS a Native -fIrst of all let me back up
(18) We are covered by the statute The - as you re aware
(19) the -10 the construction of statutes person mcludes
(20) corporations In statutes like thiS and It IS routme - It IS
(21) the case that Native corporatlons get permits under thiS
(22) statute for the land when they attempt to do archaeological
(23) thmgs I mean that Scommonly done so the statute clearly
(24) applies to us thiS abongmal person thmg It s not somebody
(25) wandenng up and down the beach It s a Native corporatIon 10

Vol 1 86
(I) thiS case
(2) And then secondly I don t think I m askmg you for - I m
(3) not askmg you for an Instruction that tells us we can claim
(4) for damages on the sea Side of mean high tide zone but I do
(5) want the JUry to know about the statute because It has
(6) Implications for how we were damaged by Incursion of 011 and
(7) workers and so forth In the Intartldal zone because as the
(8) statute makes clear those matenals are available for study by
(9) us on a certam circumstances they provide us With mformatlon

(10) on matters that are on our sites In the uplands And as a
(11) matter of JudICIal notice It IS probative of our concern as to
(12) how our sItes were damaged by what happened In the intertidal
(13) zone
(14) Your remark earlIer was correct when you descnbed the fact
(15) that our experts have saId that you don t have the clues you
(16) don t have the mformatlon you don t have the valuable pieces
(17) of history that are 10 the mtertldal zone that help you
(18) discover and find more about the archaeological context and
the
(19) InformatIon then you lose those thmgs you re damaged
(20) THE COURT When you lose what things?
(21) MR PETUMENOS When you-
(22) THE COURT The upland?
(23) MR PETUMENOS The uplands are damaged as a
(24) consequence of the things that cen happen 10 the intertidal
(25) zone and that was the pomt that was made by the experts and

Vol 1 87
(1) when we - I believe when we tned to get Into thiS tOPiC was
(2) when the Issue of the JudiCial notice of the statute came up
(3) when the - when the WItness began to be cross examined you
(4) have no Interest 10 that no mterest 10 that mtertldal zone
(5) area It s not true We don t have a - we don t own It we
(6) don t have a claIm but we have the mterest that we have and
(7) what the InstructIon IS deSigned to do IS to prOVide to the
(8) JUry In the form of JudiCial notIce the fact of what our
(9) Interest IS The reason we ran afoul With It before IS I tned

(10) to wnte a short mstructlon that paraphrased the statute and
(11) Exxon took exception because they dldn t like the paraphrase
(12) THE COURT That s not what I heard from Mr Diamond
(13) That s not what you re saymg IS It? You don t want me to
(14) just take the statute itself and put It on a piece of paper?
(15) MR DIAMOND No
(16) MR PETUMENOS Then the position changed and now they
(17) don t want It at all
(18) That s fair Mr Diamond IS the archaeology guy and
(19) Mr Oppenheimer said It s subject to hiS approval and he dldn t
(20) get It That s fine that s fair That s how we negotiated
(21) But thiS IS - If It proves somethmg In our case that
(22) makes our claIm more VIable shows we were harmed In some
way
(23) In the uplands or the mean high tide up and It proves something
(24) more likely than not we are - It IS mandatory that the Court
(25) Inform the JUry of a relevant law that would bear - shed some

Vol 1 88
(1) light on the Issue
(2) THE COURT I appreciate It counsel
(3) Mr Diamond anything else?
(4) MR DIAMOND Your Honor 1- I don t know If you re
(5) dealing With our 13 slmultaneously-
(6) THE COURT I am I am
(7) MR DIAMOND But I think we are then In agreement
(8) that what S In our 13 IS a correct statement of the law
(9) although I now find the last sentence of the first paragraph to

(10) be argumentative
(11) THE COURT The last sentence of the first paragraph
(12) MR DIAMOND If you find a plalntrff does not own
(13) the land
(14) THE COURT That s true It should come out
(15) MR DIAMOND It s argumentative and I probably put
(16) that In at two In the morning
(17) MR PETUMENOS I don t know about that
(18) THE COURT I think that your Instructions probably
(19) have a computer default that at the end of every paragraph
(20) says You must return a verdict for the defendants
(21) MR DIAMOND I don t have any problem with the JUry
(22) being Instructed as to the meaning of 41 35 020
(23) THE COURT You don t?
(24) MR DIAMOND If you want to undertake to explain thiS
(25) In - In language that IS susceptible to being understood
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Vol 1 89

(1) I don t know what It means I don t think Mr Petumenos
(2) knows what It means and I don t know that It advances the ball
(3) very much It s sort of an eVidentiary more eVidence on the
(4) Issue GIVing them thiS language IS hOrribly confUSing
(5) MR PETUMENOS Some ofthe testimony of the experts
(6) was hOrribly confusing but It doesn t mean It wasn t eVidence
(7) THE COURT Let s not admit weaknesses In our own
(8) case counsel
(9) MR PETUMENOS I was talking about the collective

(10) argument
(11) THE COURT I m gOing to give you a decIsion 13 s a
(12) lUCky number Mr Diamond You get 13
(13) The next IS do I Instruct on 14 Frankly I think It has
(14) a tendency to confuse more than It has a tendency to
(15) enlighten It certainly has confused the parties here and I
(16) really don tthlnk It s gOing to aid the Jury s determination
(17) The Important thing IS that claIm IS being made for sites
(18) that are above the mean high tide line has always been the
(19) position of the plaintiffs and It s not - and they can argue
(20) that but 111 could see somehow that this - this statute was
(21) pertinent to that particular inquiry and more than Just sort
(22) of a tangential way I might be Willing to either give It or
(23) paraphrase It If I gave It I believe If I Just repeated the
(24) language to the JUry they d be so confused by It that they
(25) couldn t - they could not determine what I was trying to tell

Vol 1 90
(1) them by virtue of JUst the language of the statute
(2) MR PETUMENOS Judge III accept the ruling but I
(3) think Exxon has slipped one by you here on - on No t3
(4) THE COURT Why?
(5) MR PETUMENOS Paragraph two IS wrong The
(6) intertidal zone Includes part of the land that we own And
(7) paragraph three IS totally unnecessary It shouldn t be In
(8) there I mean that s the -
(9) THE COURT That s a dIfferent question Those are

(10) dIfferent questJonsthan you re arguing
(11) MR PETUMENOS You said 13 was In and I got scared
(12) THE COURT What s Incorrect about this statement
(13) Plaintiffs do not own land WIthin the intertidal zone?
(14) MR PETUMENOS Because the intertidal zone IS from
(15) the highest high tide pOint to the lowest hIgh tide POint
(16) THE COURT Should read the mean high tide?
(17) MR DIAMOND It should read Plaintiffs do not own
(18) land below the mean high tide line
(19) THE COURT Right
(20) MR PETUMENOS Thank you
(21) THE COURT So all of that the first sentence and the
(22) second sentence should be revised to reflect that nght?
(23) MR DIAMOND Yes
(24) MR PETUMENOS And then the last sentence of the
(25) thing IS once again Exxon trying to tell us that they paid

9-9-94 VOLUME 1 XMAX(23)

Vol 1 91
(1) money to somebody else
(2) THE COURT It s Irrelevant That s out too
(3) Well thank goodness we go to the final question I hope
(4) Do you have anything else -
(5) MR PETUMENOS Well we stili have to sit down and
(6) negotiate the rest of the archaeological instruCtIons I
(7) believe we can with those gUides from the Court
(8) THE COURT Counsel how many more diSCUSSion do we
(9) have to do on these instructions?

(10) MR PETUMENOS I think we re down to the verdict
(11) form Your Honor
(12) THE COURT The verdict form IS Simply whether I say
(13) unolled and Oiled
(14) MR PETUMENOS Right
(15) THE COURT I do not say unolled and Oiled
(16) MR OPPENHEIMER Would It benefit the Court to hear
(17) an argument on It?
(18) THE COURT You think you can change my mind?
(19) MR OPPENHEIMER I don't know Your Honor my batting
(20) record today Is not so good
(21) MR DIAMOND Maybe I should try thIS?
(22) MR OPPENHEIMER Yeah why don't you try?
(23) MR DIAMOND The Robbins ISSue floats around and WIll
(24) float may float depending on the outcome up to the Supreme
(25) Court We are endeavonng to keep retnalsto a minImum

Vol 1 92
(1) THE COURT Sure
(2) MR DIAMOND If there Is a right-line task that all
(3) versus unolled there really is no controversy on these
(4) parcels The jury knows which ones were Oiled and which ones
(5) were not Oiled If the Aleska Supreme Court looks at It
(6) differently than you did then we save ourselves a retnal
(7) That was the only thought
(8) THE COURT I understand that I guess I knewthat
(9) because of our telephone conversation off the record today

(10) Mr Oppenheimer and Mr Petumenos told me that and that s a
(11) valid conSideration It s just that I think the verdict form
(12) es done In those terms Is inappropriate and as I found the law
(13) to be so I m - I m secure In the knowledge that the Supreme
(14) Court WIll find that I m nght and the United States Supreme
(15) Court Will find I m nght and III be totally vindIcated in
(18) thiS case
(17) MR DIAMOND You gota little boost from the FIrst
(18) CirCUIt
(19) THE COURT I did thank you very much
(20) MR PETUMENOS We forgot one Plaintiffs No 14/s
(21) an Instruction that you told us that we could submit and have
(22) submitted I believe thiS was In a conversation WIth
(23) Mr Stoll We have tried to wnte it the way you told us to
(24) WrIte It You told us there was a difference between Exxon
(25) accepting responSibility for the 011 spill and denying
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(I) liability for damages And Plaintiffs Proposed 141s In
(2) response to your telling us we could submit such an
(3) Instruction Exxon resIsts It
(4) I believe we ve wntten It the way you wanted us to wnte
(5) It If we haven t we re pleased to hear argument but any
(6) reVISions but this was In response as Mr Stoll Indicated to
(7) the -I guess It s a Judicial notice of your own file IS what
(S) It IS and Mr Hamson s statement that we accept full
(9) responSibility and the wording of his statement was not JUst

(10) full responsibility for the cleanup but to pay whatever damages
(1 I) we think are appropnate and fair whatever - and we ve
(12) wntten It to say that although they may have accepted
(13) responsibility for among other things the cleanup of all
(14) they denied liability and I thought that was what we were
(IS) supposed to do
(16) THE COURT In other words even though Mr Hamson
(17) said they accept responsibility they really dldn t The JUdge
(IS) IS telling you that
(19) MR PETUMENOS Isn tthat what we were asked to come
(20) In-
(21) THE COURT I told you I d conSider It and I am
(22) consldenng It
(23) MR OPPENHEIMER Your Honor I think It s clear when
(24) you see thiS In black and whrte thiS way that thIS IS a really
(25) highly prejudiCial -
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(1) THE COURT I agree counsel and I don t want to
(2) spend a whole lot of time on It
(3) MR OPPENHEIMER I won targue Ithlnk
(4) THE COURT I m not gOing to gIve It Its not
(5) appropnate There might be some conceivable Instruction I
(6) might give to set the procedural history of thiS case but thiS
(7) IS not rt
(6) I want to flnlsh thiS as I said pnor to Monday And the
(9) only way I can think about dOing that 15 to go -to come back

(10) Into session on Saturday
(11) MR PETUMENOS Well judge why don twetry Ifwe
(12) can figure out a way to see If we can t WIth the rulings of
(13) the Court and what we have lett to do file a final set of
(14) instructions over the weekend or gel1hem to you somehow over
(IS) the weekend? I don t think we need another - frankly I am
(16) getting very concerned about my final - I haven t - I ve got
(17) to go to work And I m ready to defer to others we have the
(16) gUidance now we can negotiate the Instructions I don t want
(19) the reargue them
(20) THE COURT I don t blame you counsel but I want the
(21) instructions to be done and the only way I know how to get
(22) them done 15 to get you In here because you have a tendency 
(23) a legitimate tendency - to argue and just Infinitely hoping _
(24) the other side Will give in and they do too So the only way
(25) that you get a resolution Is to have me around
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(I) Now we started a long time ago today and we ve gonen -
(2) we ve made some substantial progress But I m - I want to 
(3) I want to tie It up by Saturday so that at least you have
(4) Sunday and I know that on Monday I ve got a set of wntten
(5) instructions to give thiS JUry
(6) MR OPPENHEIMER Your Honor we re perfectly prepared
(7) to meet and appear again on Saturday I think It s Important
(8) that we stili have some Issues that are hard to close and If
(9) we can t - I think the parties who are arguing the case need

(10) to know as soon as pOSSible
(11) THE COURT I agree with that counsel I understand
(12) your concerns completely Mr Petumenos Is what you re
(13) saYing yeah I m not gOing to have enough time to prepare?
(14) III give you an extra day
(15) MR PETUMENOS III take It
(16) THE COURT I can have the JUry called and they come
(17) In on Tuesday
(16) MR PETUMENOS I make that application If I have to
(19) spend more time on the Instrucnons tomorrow I make the
(20) application thiS Is a big case long case I can t be ready
(21) for final only Monday under the CIrcumstances
(22) MR OPPENHEIMER Your Honor the otherthlng I would
(23) like to do If I can Impose upon the Court s time further IS
(24) that we have - we have some of the source matenals on the
(25) marketing pOint and particularly the restatement prOVISions

Vall 96
(I) and the records case
(2) THE COURT I wanted some of that Now I want those
(3) cases Cited In the memo I want those copies of those cases
(4) any matenal you can give me that helps me on thiS but
(5) frankly I think Mr Petumenos argument IS right here I
(6) mean thlnk-
(7) MR OPPENHEIMER What argument did he make?
(6) THE COURT I think you re instructing on theories
(g) that aren t In the case I think you want me to Instruct on

(10) theones that aren tin the case
(11) MR OPPENHEIMER Your Honor Is your position based
(12) upon an understanding that references are not going to be
made
(13) to marketability?
(14) THE COURT Yes Well my - It s based on the - I
(IS) don t know That s a good question Are you Intendmg to talk
(16) about loss of marketability?
(17) MR PETUMENOS 1m rntendrng on talking about loss of
(16) use I am Intendmg to argue loss of use
(19) THE COURT Does that Involve loss of marketability?
(20) MR PETUMENOS I Will not refer to loss 01
(21) marketability
(22) THE COURT What about you Mr Stoll?
(23) MR STOLL No I won terther
(24) MR OPPENHEIMER Well Your Honor I m confused We
(25) have for example a stipulation Wlth KIB that they WlII not
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raise a separate quantifiable claim for use Impairment and now
they re not going the talk about marketability I don t
understand why the stipulation doesn t preclude Mr Stoll s

argument?
THE COURT What argument the argument he doesn t
Intend to make which IS the marketability argument? Let s
start with the thing we were Just discussing Marketability
they ve both said they don t Intend to argue It
MR OPPENHEIMER Because I genuinely am confused by

thiS - If we take the testimony for example of Mr Carlson
In respect to value of property before and after the spill
does that mean that that won t be discussed?
MR PETUMENOS No Judge I think It s Impossible
to - the Instruction says that we are only entitled to loss of
use The only Instruction the JUry s getting and 1
THECOURT Waltamlnute Let me answer the
question because It might clarity things
You are claiming loss of use As part of that claim you
are not claiming loss of marketability right?
MR PETUMENOS That s right
THE COURT Why shouldn t I just Instruct them In
that?
MR OPPENHEIMER That would work because then It
would be clear
THE COURT Yeah
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(1) be able to have you agree to most of these things Now you
(2) either agree or you gIVe me a packet that you don t agree to
(3) and I II tell you as briefly as I can yes or no and then we II
(4) Just get on WIth the final packet together go home and
(5) prepare right?
(6) MR OPPENHEIMER Ithlnkrtsfalrtosay Your
(7) Honor that It s been a con5tructlve day and a half and we II
(8) try and make tOnight constructive too
(9) MR PETUMENOS You re buying pizza

(10) THE COURT Counsel we II start WIth clOSing
(11) arguments on Tuesday at 9 0 clock Okay?
(12) MR DIAMOND Yeah we were gOing to talk to you at
(13) some POint about your Ideas of the schedule for that We can
(14) hold It till tomorrow If you prefer How many hours per
(15) slde-
(16) THE COURT Why don t we do rt now because I ve
(17) already talked to Mr Oppenheimer and Mr Petumenos about
thiS
(18) and they say two and a halt hours apiece Is that acceptable?
(19) MR PETUMENOS I thought we said that I represented
(20) to the Court that you and I had had a conversation and that s
(21) what we d agreed
(22) THE COURT Okay
(23) MR DIAMOND And WIth IOIOS of marketabllrty my
(24) argument Just got shorter
(25) MR PETUMENOS Two hours for you and two and a half

I I
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(1) MR OPPENHEIMER Then It would be In that case Your
(2) Honor what we d like to do IS prepare an instruction that
(3) embodies that
(4) MR PETUMENOS Have to see the charge 1m worned
(5) about It being overreached If It s -
(6) THE COURT Remember the computer default should be
(7) defeated In thiS case should not say grant a verdict for
(8) Exxon
(9) MR PETUMENOS If It says there s no claim for loss

(10) of marketability and besides the subSistence class got $20
(I I) million III know that they-
(12) MR OPPENHEIMER We II see If we can negotiate
(13) something Your Honor
(14) THE COURT Good Maybe that s a step forward
(IS) MR OPPENHEIMER Will we be scheduling a time?
(16) THE COURT 200 tomorrow afternoon
(17) MR OPPENHEIMER Two p m
(18) THE COURT How do we get them In the bUilding
(19) THE CLERK III meet them downstairs and let them In
(20) between 1 30 and two
(21) THE COURT On the west Side door
(22) THE CLERK Where the elevator IS the library K
(23) Street
(24) THE COURT Please try to resolve the question so we
(25) don t have these long diSCUSSions I mean I d really like to

Vol 1 100
(1) for me
(2) TH E COURT Two and a halt hours IS acceptable for
(3) me
(4) The plaintiffs are gOing to reserve right?
(5) MR PETUMENOS Yes
(6) THE COURT You got a half hour out of that two and a
(7) half hours
(8) MR PETUMENOS Well can we reserve the way we want
(9) to reserve? I d like to have at least 45

(10) THE COURT You can reserve but the 45 minutes comes
(11) out
(12) MR PETUMENOS Sure sure
(13) MR DIAMOND GOing to go straight through break for
(14) lunch?
(15) THE COURT III go In the morning With - yeah
(16) that - that IS a problem Ilin t rt?
(17) MR DIAMOND If they reserve 45 and we start at 9 00
(18) that means they re done -
(19) THE COURT It s an hour and 45 minutes they re done
(20) MR DIAMOND 1045 I d start at 11 If we went from
(21) 11 we d have to break
(22) MR PETUMENOS I don t want to argue an hour and 45
(23) straight I m gOing to want to recess after an hour
(24) THE COURT III give you - you want an hour and 45
(25) minutes total right?
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(1) MR PETUMENOS In the openrng
(2) THE COURT So essentially III give you 50 mrnutes
(3) take a break and give you another 50 mrnutes
(4) MR PETUMENOS FlOe
(5) MR DIAMOND Does that mean my argument gets spilt
(6) between lunch?
(7) TH E COURT Two hours they d frnlsh around 11 30 and
(8) III take a lunch break
(9) Did you hear me? They go 10 the mornrng and with the

(10) break rt s gOing to be around 11 30 when they finish So III
(11) take a break then III allow a lunch break
(12) MR DIAMOND 1130 whentheyfinlsh?
(13) THE COURT And I II let you argue when they come
(14) back and then I II let them do the rebuttal
(15) MR DIAMOND So you re not planning on starting until
(16) 945?
(17) THE COURT No planning on startrng at nine because
(18) I know how tIme slips away in thiS case
(19) MR PETUMENOS JUdge I have a problem WIth that
(20) Let me tell you what It IS
(21) THE COURT You want me to start at ten?
(22) MR PETUMENOS No If anything earlier My concern
(23) IS that If Mr Diamond argues for two and a half hours 10 the
(24) afternoon and all we have Is ten mrnute breaks In between then
(25) I m required to give any rebuttal frnal so now we re up to

Vol 1 103
(1) MR PETUMENOS 1m learnrng It s late but I m
(2) learning
(3) THE COURT Okay Is one of the problems Instruction
(4) No 23?
(5) MR STOLL No Your Honor I thrnk you resolved that
(6) because that s the same as 7
(7) THE COURT Oh okay Well you can bring It up
(8) tomorrow
(9) MR STOLL Mr Jamrn left because he was the author

(10) of - or With the others he went back to Kodiak actually
(11) because when you said that 7 was out because 7 IS the same
as
(12) 23
(13) THE COURT I see I don t know there s a pleading
(14) up here that says Kodiak Island Borough s Objection to
(15) Defendants Proposed Instruction No 14 stricken 23
(16) MR STOLL That turns the same as -
(17) THE COURT Tell Mr Oppenheimer I don t want anybody
(18) to be anxIous when they leave thiS courtroom
(19) All right III see you at 2 00 tomorrow
(20) THE CLERK Please rise ThiS court stands 10

(21) recess
(22) (Recess at 5 19 pm)

Vol 1 102
(1) three hours and 15 mrnutes and then rnstructlons late in the
(2) day
(3) I m concerned that my last appearance before the Jury the
(4) JUry IS gOing to be exhausted I would like to see that some
(5) of Mr Diamond s argument gets on before the noon break I
(6) think that would In essence favor him because It allows him to
(7) get you know primacy agarn after the break But I have had
(8) too much experience WIth long arguments where rebuttal final IS
(9) lost because the JUry Is Simply exhausted Without some breaks

(10) In between
(11) MR DIAMOND Mr Petumenos has been tryrng to
(12) convrnce me for two days rt s In my rnterest to spirt the
(13) argument My preference IS not to
(14) THE COURT Mine IS too I don t like to break up a
(15) party s argument I don t think It s fair It Will be them In
(16) the mornrng you after the break and the rebuttal- and Hyou
(17) need some period of time to gIve more than just the ten minutes
(18) I ordrnarlly give them III do that
(19) Anythrng else? Remind me of this Will you? I know that
(20) you II have a transcript of It
(21) MR PETUMENOS Its way late We have some minor
(22) exhibit Issues Tomorrow morning at two - tomorrow afternoon
(23) at two
(24) THE COURT I don t want to do It now My blood sugar
(25) may be low and you II all suffer

(1) EX H I BIT S
(3) Court s 38 identified
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_J remark (1)86 14 restatement (4)569,634, 54 6, 23, 25,5815 shareholders (3)10 14, 18

remedlate (4)6625,673, 644,9525 sales [5]13 13, 15, 14 17, shed [1]8725

7925,804 restore (2) 6625, 673 54 18,20 sheets (1) 45 14
remedlatlng (1)6623 restonng (1) 82 11 satisfactory (1)2710 shifted (1)48 21
remediation (4)6620,6715, restrict (1)40 14 Saturday (3)94 10, 953,7 shifting (1]50 19
7222,809 restricted (1)30 13 save (2)46 3, 92 6 Shorett [4]8 12, 15, 1024,
remedy (7) 6624, 677, 8 10, restrictions (1) 40 4 saying [10]304,33 1,2 21, 6121
18 80 12, 84 22 result [6]13 16, 198 18, 59 7, 698, 8021, 826, 87 13 shorten (1) 22 11
Remember (2) 24 5, 98 6 335 6211,696 9513 shorthand (1)105 10
remember (6)3 22 161, resulting [2] 58 20 68 3 scared [1]90 11 show (7] 410 35 18, 565,
38 12, 15, 76 14, 8023 results (3)41 3, 53 7, 688 scattered (1)8511 64 5,6625,677, 7617
remembers (1)23 14 resumes (2)33,4123 schedule (1) 99 13 shOWing (1) 63 18
Remind (1)102 19 retain [2)82 13 scheduled [1]54 13 shows [1]8722
remISS [1]34 20 retaliation [2] 52 5, 71 4 scheduling (1) 98 15 Shuyak [3)55 7, 10, 57 16

I I rented (1)4511 retrial (1) 92 6 SCientISts [1]13 16 Sides [1) 38 24
I repeat [1]172 retrials (1) 91 25 scope [3)815,6813,692 SIgnificance [1]6516

repeated [2] 5 9, 89 23 retrospect (1)39 1 sea (1)864 SIgnificant (3)2515,3215
report [4]1525, 163, 184, return [1]8820 seated [2] 3 4, 41 24 3312

~ I 17 returning (1) 374 Second (2) 6 16, 1420 sImple [2] 43 6, 80 24
reports [1] 60 18 returns (1)43 10 second [12) 69, 10, 24, 78, simplify (1)5922
repose (1) 53 9 revenue (1)62 1 14,19,2222,238, 7425, simultaneously (1) B8 5
representation (1)1123 reviewing (1)145 8312,9022 SIngle [4]10 16, 11 16, 42.2,
represented (1) 99 19 reVised (1)90 22 Secondly [2]32 11, 34 9 7923
represents (1) 62 1 reVISions (1) 93 6 secondly (1) 862 sit [1) 915
request 17]20 3,3621,506, revisit [1]292 secrecy [1)68 6 Site [1) 761
7620, 79 11, 80 17,25 rewarded [1]586 Section [1]82 17 site [9]7524 764,13 16,
requested [1]105 10 rewards [1]5822 sectIon [1]18 14 17, 7924,80 1,4, 81 4

I I require [2]45 11, 64 3 rework [1]2111 Sections (1) 64 4 sites [27] 25 6,6612,20,23,
reqUired [2] 68 17, 101 25 Rlcards [1]5223 sectiOns (1)84 5 67 1, 5, 68 6, 20, 22, 7021,
reqUirement [1) 59 6 Right 17]31 2, 50 14, 16, secure [1) 9213 23, 7523, 762, n 13, 15,20,
requirements [2]5225,6320 51 12 76 13, 90 19, 91 14 seek [3) 44 3, 46 24, 573 7912,15,22,809,817,14,
requires (4) 25 12, 29 14, nght [72)8 1, 12 11, 17,25, seeks [1)6715 19, 85 10, 86 10, 12, B9 17
565 572 1424, 187,2220,2417, sees (1)112 situatIOn (7] 35 1, 36 16,
requiring (1)5224 314,5,3223,3510,14,16, Seldin (2)8 12 18 39 4, 55 22, 57 23, 58 3
reservations (1) 42 22 17,20, 366,21, 372, 42 18, selected (4)30 11,33 11, situatIOns [1] 74 12
reserve [5)100 4,8,9 10, 17 437,44 1,4518,46 22, 3612,508 Skip [1]2818
reserves [1] 8310 4712,482,3 5 7,14,17, selectoo-and-unconveyed slight (1)74 10
reSides (1)84 15 496, 17,20,21,503, 18 21, (1)438 slipped [1) 90 3
resist (4) 925, 46 13 16 51 9 13, 52 19 538, 54 7, selected-but-not-conveyed slips [1)10118
reSIsted [1] 78 15 5624 [2) 4911,519 slow (1)19 16
resists [1) 93 3 69 21 7012,18 734 7423, selected-but-unconveyed sold [8]5311, 54 12, 13,
resolution [1) 94 25 789, 80 12 82 15, 19, 83 7, [4]34 4,362, 42 18 456 57 24, 58 23, 50 8, 65 1

I
I

resolve 17]176, 40 10 44 10, 14 23 24, 84 12 15 25 selt-correctlng (1]5114 solutIOn [1) 6 3

I
7119 737,22,9824 9022 9214,15 96 5 9719 sell [24]31 9, 5221,532 10, solve [1]493
resolved [4)34 11,44 21, 20,99 5,1004 25,103 19 54 21,558,23,24,56 3, 11, somebody (8)33 3,5711,
856 1035 nght-hne (1) 92 2 12,24,57 12, 15 584,59 1, 5824,64 21,6814,21,85 24,
resources (15) 720, 24, 8 5 nghts [16] 34 10, 35 7 9 4, 10, 607, 62 17, 63 19, 911
2617 18, 682,3 78 1 11, 381,5623,24,5817 6123, 6425 somehow (5) 9 15, 47 12,
24 82 3 12 20, 84 8, 20 63 2, 756 79 13 82 18, seiling (4) 5313, 5822,23, 54 21, 7610 8920, 94 14
respect [24]52, 84, 9 17 8319,21 84 2 24 someone [1) 5720
1023, 13 15, 22, 256, 31 25, npen [1]4718 sense [5) 265, 32 14, 44 2, somewhat 12) 23 8, 579
455 6,463,4910,5815, nse (4]33,4120,23,10320 5716,588 somewhel'9 [2]11 20, 12 10
6115,6221,6820,6922 nsk [2] 25 25, 6622 sentence [15] 714 19,922, Sony [1]54 4
7125, 7521,22, 7911 84 20 road [1]52 123 12 13 237, 15, n 18, sorry (5)5 13, 19, 7 7, 28 11
859 9711 Robbins [2)46 5, 91 23 839 12,889, 11,90 21,22, 4125,7016
respective [1) 8214 robust [1]54 18 24 sort [10) 9 12 2111,54 12
respond [1]3613 routine [1] 85 20 sentences [2] 78, 12 14 6719, 68 1, 6920 75 16,

-
responded (1) 81 17 RPR [1]10521 separate [1) 971 84 6, 893,21

I
I responding [1J 1810 rule [6]5722,5821 593, 11 sequitur [1]38 6 sorts [1]109

response 17] 25 3 37 14 12 21 serendipitous [1]59 11 Sound 12] 58 1, 64 25
-.J

46 17, 52 16, 59 14, 932, 6 ruled [3]44 16, 66 10 senes [3]5119,20,23 sound [1] 33 7
responsibilities [3] 75 7 rules (4] 6115, 638 11 served [1] 24 11 Sounds (2]77 21,22
7914 8218 6916 ServIce [1] 35 4 sounds (1]45 3
responslbllrty [9] 66 22 ruling [5] 3 17 20 19 22, session [3) 3 4,4124,94 10 source [1) 95 24
6714 6919 24,9225 939 294 902 sets [1) 153 speCial [1) 46 25
10 13 17 rulings [2]3 18 94 12 settle [2] 84 19 speCIfIC 13)2425, 273, 5523
responsible [6]676,6812 settled 12) 84 17 18 specifically [4J 104,5,5511,
24 694,17 -S- settlement {8]10 15 17, 6514
responsIve (3]2711,13, 14 Sabo [2J 491,8

135, 8, 17, 19, 14 15, 356 spectrum [1J 921
rest [5]14 10,285 3918, shape (1) 54 21 speculate (1J 22 18

From remains to speculate



Base Sysl<tms ApphclIlJon.

speculation [1] 68 15
spelled [1]135
spend [4]39 18, 4111, 942,
9519
spill [23]199,2425,2511,
33 14 34 14, 4621, 471, 13,
582,608,64 13, 6623,671,
4 8 11, 68 18, 69 12, 7619,
82 5, 85 4 92 25, 97 11
sprte [1]50 18
spirt [2]101 5, 102 12
spot [1]12 11
spread [1]4514
springs [1]426
square [2]557,601
standard [1]3512
standards [2] 33 18, 54 8
standing [4] 33 1,24, 49 14,
504
stands [2]41 20, 10320
stark [2]42 16, 48 1
start [6] 52 1, 977 99 10,
100 17,20 10121
started [2J 3 6 95 1
starting [3J 6022, 101 15, 17
starts [2]171, 78 10
state [19]134, 8, 754,22,
7913,805 7,8212,8310,
21 84 16 18 20,24 853,5,
6
state-owned [2] 78 1, 11
stated [1]68
statement [13] 721, 163,
22 4 28 25 48 25, 49 9,
70 11 72 22 82 7, 88 8,
90 12 938 9
statements [3]9 14 1323
6022
States [1]92 14
status [2J 33 8 38 1
statute [40]1610 1815,
1911, 3113 3225,3515,
507, 7424 752, 11, 13 15,
18 23 7621 77 6, 10, 783
8 7919 21,8010,25 8216
833 13, 84 6 21,8515, 18,
22 23 865 8 872 10 14,
8920 90 1
statutes [4J 69 22, 832,
8519,20
stay [1] 7922
step [3J 14 10, 422 98 14
steps [2] 19 17,4725
stiff [1]12 6
st.gma [3]18 1, 198 20
stipulate [1]2212
stipulated [6]1621,23 1,2,
24 23 26 3 2723
stIpulation [18]21 18,23,25,
22 2 5 6 8 13, 23 6 9 13
22 247 20 2722 2815
96 25 973
stole [1] B4 11
STOLL [8J 77 2, 11,22 7819,
96 23, 1035 9, 16
Stoll [7] 51 1, 522, 78 18,
92 23 93 6 96 22 97 3
stopped [1] 37 24
story (3)5011 12 7411
straight [3]34 3 100 13 23
stream [1 J 62 1

STATE TRIAL HEARING
Street [1] 98 23
strenuously [1]38 18
stretch [1) 74 10
stncken [1]103 15
strong [1]22 10
struck [1]15 15
structure [1]529
stuck [1]35 11
study [2] 82 13, 86 8
stuff [3]48 22 7611, 12
subject [10]3 16 1114,
1421,23, 178, 19 13, 3721
44 2, 66 13 8719
submrt [4]48 10 19, 9221
932
submitted [9] 325, 3925,
406,4221,23,431,2,9222
subsection [1] 83 12
subsequent [1]13 12
subsistence [16] 720 24,
84, 13,24,9 1,2, 11, 19,
104,6,24 25,313,404,
9810
substance [15]15 19, 164 6
11,20, 177 13, 15, 182,5,
16,20, 19 12, 19, 20 1
substantral [5]22 20, 23 24,
251,952
substarrtlVe [1]15 15
subsumed [1]7213
sue [3] 3224, 3323, 49 17
suffer [1]10225
sufflcrerrt [1]49 11
sugar [1]102 24
suggest [3] 9 16 178, 84 9
suggesting [2]4612, 14
suggestion [2J 39 4 69 1
suggests [1]9 11
surt [1]49 14
surted [1] 34 11
summary [1]6613
Sunday [1] 954
Superseding [1] 72 7
superseding [8] 25 7, 2620
22 271,5 24, 728 9
supplemental [1]1524
support [4]189 34 5 8,568
supports [2] 55 5 64 22
suppose [1]48 18
supposed [1] 9315
Supreme [4]91 24, 925,13,
14
surely [2] 57 5
surprise [2]80 14,18
surprised [1] 42 25
survIVe [1] 62 5
susceptible [1]8825
swap [1]4712

-T-
table (1]62 25
takes [2]40 19, 49 8
talk [9] 7 12, 279 33 8 52 3,
65 23 77 3 96 15 972,
9912
talked [5]203 2321, 35 7
6219 9917
talking (14)13 12 34 22 23
5025, 7624, 786,833 6,21,
B4 13 854 899, 96 17

9-9-94 VOLUME 1
talks [2]682,4
tangerrtral (1] 8922
task [1] 922
tear [2]3514, 15
telephone [1] 92 9
telling [7]15 19, 31 22 41 9
7116, 7316 932 18
tells [5]18 14 2910, 3113,
6624,863
temporary [24]35 12 41 6,
44 13, 5020, 573, 12 22
5813 14 19,597,9,6023,
619 62 13 18,6313, 18,
64 2 9 11 12 18
ten [3] 71 8 10121, 102 17
ten-minute [1]10124
tend [1] 7923
tended [1]578
tendency [4] 89 14, 94 22, 23
tender [1] 743
tems [4]2211 63 5,6520,
9212
tembly [2]3713 5710
terrrtory [1] 83 23
test [1]224
testified [4J 1325,3118, 19,
5622
testify [1]63 14
testimony [23] 8 4, 5, 9 2, 7
18,23, 111, 1317 1416
15 22, 20 6, 7 34 25 36 7
3814,624 6 7614,812 3,
13, 895, 97 10
tests [1] 574
Thank [5] 9 24,209,654,9,
9020
thank [4]64 18 8122 913
9219
theoretical [2]47 13 559
theoretically [1]5817
theories [3]458, 96 8, 10
theory [9J 181,44 9,4719,
5924,6521,6611, 13 8112,
858
therefrom [1]1523
they'd [3]54 13, 8924, 101 7
They're (8]10 19 157,8 10
68 24, 70 4, 77 24
they're (23]1020, 125,
14 14, 159, 10,21 6, 2424,
4224,4624, 503 53 1,
54 12, 592, 62 3, 63 12 16
691, 786, 7917,837 972
100 18, 19
they've (3]34 18 672 978
thinking [2]1113 6520
thIrd (5]1013,265,4613
689 695
third-party [1]2619
thorough [1 J 17 11
threat [1] 76 10
three [7] 7 7, 60 20 62 7
74 12, 90 7, 102 1
throw [1]51 3
tidal [3] 767, 79 1,834
tide (27] 74 18, 19 756, 762
781,2 12 792 5 805 23
81 8 18 19 82 4 83 8 24
84 8 85 5, 86 4 8723 89 18
90 15 16 18
tIe (2)69 13 953

Concord"""" by l.ool<-.5ee(38)

ties [1] 7125
till [1] 99 14
Tim [5] 625 7 1 22 20 16,
6225
tImber [1]34 10
tImes (6]13 14, 184 212
23 12 39 15 64 17
Title [3J 1814,4522 8210
trtle [15]1222,2011,3510,
14, 16,20, 372, 496 16 17,
51 1 82 11, 83 11 12 84 1
trtles [1] 4 23
Tomorrow [1]10222
tomorrow [6] 95 19, 98 16,
99 14 10222 1038 19
tOnight [1] 99 8
tool [1]80 10
tOpiC [1] 87 1
torture [1] 84 21
total [1]100 25
totally [2]90 7, 9215
trade (2] 4622, 472
traditional [1]5619
transactions [1]55 14
transcrIpt [12] 6 14 72,21
138, 14 1,5, 11, 352 36 14,
10220, 1059, 12
transcription [1]10510
transcripts (1]3610
transfer (3]339, 17,3721
transrtlon [1]12 7
treat [1]3924
treated (2] 40 1, 2
treats (1]43 3
tremendously [1]4910
trIal (7] 22 11, 324 3622,
39 20 60 11 22 75 9
true [15] 714,2911,3013
321,416,4318 5625
61 18 19 7022, 875,88 14,
1059
trustee [1]13 13
trustees [1] 13 23
Tuesday (2] 9517,9911
turns [5] 4222 58 14 59 8,
6413 10316
twice (2]11 21, 122
twist (1]80 13
two-fold [1]3715
type (1] 23 22
types [3] 33 22, 3721 62 8
typewritten (1] 78 7
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US [1]3216
Uh-huh (1] 5 6
ultimate [1]34 12
ultImately [1 J 53 24
unaffected [1]76 18
unbundling [1]4323
uncertain [1]22 11
unconveyed [1] 30 11
undefined [1] 84 2
underlying [1) 58 11
understand (13]3 19 9 19,
1119 1718 3325 3512
4221,4619 4816 50 2,
928 9511 973
understandable (1] 61 4
understandably [2]37 16,
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understanding (1) 96 12
understandings (1)48 13
understands (1)808
~Understood (1) 72 20
understood (3)2515, 3725,
8825
undertake (1) 8824
unfair (2)13 9,3713
unfolding (1)3711
unhappy (1)7512
uniform (1)5224
uncque (3) 33 8, 9, 75 21
Unrted [1) 9214
universe [2)10 17, 18
unlikely [1)40 16
unlucky [1) 81 25
unnecessary (1) 90 7
unolled (4)7618, 9113,15,
923
unrelated [1)689
unwieldy [1)75 15
upcoming [1)255
upland (2)7618,8622
uplands (5) 762, 79 17,
8610,23,8723
usable (1)32 14
uses [16)30 18, 31 6, 17, 18,
19 25, 34 4, 355, 365, 40 12,
14, 4620, 5719, 64 20, 82 19
usual [1)422

-v-
valid (1) 9211
valuable [1) 8616
valuation [1) 815
valuatiOns [1) 916
value [15J 9 15, 109 414
45 17 19, 47 19, 22 586,
595 6125 62 1, 9 13, 8221,
9711
value-type [1)64 1
values [1) 54 1
vandal [2) 72 2, 5
vandalism [10)256 7,16
19 26 5 66 18 68 4 8 23
6923
vandals [1)2619
varcety [1] 74
verbatim (3) 72,248,20
verdIct [47)3 19, 29 12, 16,
21,22 25, 329, 34 3, 35 1,
19 3610, 14, 3921, 40 17,
20 24, 42 13 439, 10, 19 23,
25 44 3,7,12 18 24,454,
24 463 6 13 14,4723,
528, 605, 15, 662, 15, 67 16,
8820, 9110, 12,9211,
987
verdicts [4] 34 1, 41 7,42 14,
5124
version [3)1223, 14 20,
7425
versus (4) 5 7, 5223 5513
923
vest [1) 8312
vesting (1] B4 1
VIable (2J 18 1, 8722
Vice-versa (1)15 17
vIew [2)725 7617
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views [1]44 2
Vindicated [1) 9215
virtue [2) 29 22, 90 1
VOId [1) 73 13
voluntarily [1]5920

-w-
Wart [1) 9716
wart [1) n 1
warted [1]3921
waiting [1]497
wandering [1)8525
wanted [12) 3 13, 20, 17 16,
2022 22 9, 364, 424, 12,
64 15, 7420 934, 962
wanting (1) 5 22
wants (3) 5 16, 44 25, B4 7
wash [1) as 12
wasted [1)6011
water [1) 43 4
ways [4) 31 8, 3920, 46 16,
616
we'd [5)1515, 7024,982,
9921,100 21
We'll (2)1425 98 12
we'll (3) 993, 7, 10
We're [4]31 6, 34 22, 51 14,
784
we're [27)35,920,1815,
206, 22 1, 25 11 34 22, 376,
4115, 44 23, 46 11, 16, 482,
6, 61 18, 24, 62 2, 65 25,
66 17, 74 13,8118 836,
B4 12,91 10, 935,956,
10125
We've [6)1617, 3119 375,
39 2, 66 5, B4 3
we've [22] 59 89 10 25,
9 13, 11 7, 13, 374 8 392
461 4815 5623 5719,
6216 19,6810 934 11,
951,2
weaken [1)22 7
weakens [1)22 2
weaknesses [1] 89 7
weekend (2)94 14 15
weren't [9)1921 33 22
4723, 5221 53 11, 57 13 22
6414 821
west [1) 98 21
whenever [1)18 8
white [1) 93 24
William (2)58 1, 64 25
willing [2] 59 2, 89 22
WIllis (1)498
Win [1)6717
Windfall [2] 5723, 58 8
Window (1)3314
withdraw (1) 72 25
wrtness [2) 37 25 -87 3
witnesses (2)3118, 4721
won t [11)128, 172 3,
20204021 4112 7219
74 11 94 3, 96 23 9712
wording [1)939
words (2) 71 7, 93 16
work [7)1419, 151 44 18,
64 10 71 16 94 17 9723
worked (2) 2420 74 9
workers [3]68 12 6913
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working [2] 69 2
works (1) n 15
world [2) 22 1 58 3
WOrried [1)984
worse [1)60 9
wouldn't [3)17 14, 75 18
wrcnkle [3)7424, 7520
wrrte [5)18 10, 8710, 9223,
24,934
written [5)114, 1824,934,
12,954
wrong (12)10 16, 14 13,
1823, 22 15, 17, 4710, 657,
7323,802,8115,20,905
wrongly [1)33 25
wrote [1)525

-y-
Yeah [10)421, 20 18, 24 17,
286,2911,5520 8210,
9122,9725,9912
yeah (2) 95 13 100 15
year (1)5716
yesterday (9)3 19, 29 1,
32 6, 44 4, 7, 12, 13, 4720,
6616
you'd (2)1119, 4715
you'll (2)10220, 25
You've (2)10 16, 2720
you've [8)141, 2921,33 8,
4525,62 18, 64 5,6510,
8225

-z-
zero [1)60 14
zone [27) 767,11, 7824,
791,3, 16, 18, 805 11,22,
834,8,24, B4 8,855,11,
864, 7, 13 17,25,874,90 6,
13 14
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PROCEEDINGS
(Jury out at 3 03 pm)
THE COURT On the record
THE CLERK On record
MR PETUMENOS Okay JUdge as the papers have been

flYing back and forth fast and funously we have at thiS time
handwntten notes lots of agreements not very many
disagreements but I Will have to apologize to you a little bit
If some of our documents are less than all In order the way
they were yesterday
I think I should probably go through the agreements first
If I can Could we have - you have another Defendants
Proposed InstruetJon?
Judge thiS IS not what s gOing to happen but It II help
you follow along and tell you where we re at The first one
you re gOing to have to bypass because we have a dispute and
It relates to OPA 90 The second one IS an InstnJetJon about
the double recovery which Exxon proposed and Iagreed to It
can be given It s page 3 of the document I ve lust shown
The next one IS agreed to and It s modified or not
moddied
MR OPPENHEIMER ThiS IS not modified sorry
MR PETUMENOS The next one IS agreed to and It IS to
read as follows In addition to proving that Exxon s conduct
was a legal cause of thetr harm It must be shown that - and

(1)
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(3)
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(5)

(6)
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(9)

(10)

(11)
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(1.)

(15)

(16)
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(18)

(19)

(20)
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(1) the language It IS plaintiffs burden to prove also that - IS
(2) stncken so Instead It reads It must be shown that It is more
(3) probable than not
(.) Do you see that Judge?
(5) THE COURT Uh huh
(6) MR PETUMENOS And then paragraphs four and five are
(7) stricken and that IS the agreement we have WIth respect to the
(8) intervening cause instruction
(9) The next one - the language In the first paragraph that

(10) says or has Irrevocably selected that land - or selected
(11) language IS stricken The words or has IrreVocably selected
(12) are strtcken from the instruction Then the InstrudJon is to
(13) be given as read Wlth the understanding that-
(1.) Mr Oppenheimer has to confIrm but Wlth the understanding
and
(15) the stipulation that Exxon Is not gOing to argue that
(16) selected but not conveyed archaeological sites are other than
(17) owned by us
(18) ThiS IS designed to address the mean high tlde !&sue not
(19) the selected but not conveyed Issue
(20) MR OPPENHEIMER That IS correct Your Honor and all
(21) I need to do - and maybe I can do It before the heanng s
(22) over but get Mr Diamond who had the most recent
conversation
(23) on that but we think we re fIne We II double-check
(2.) MA PETUMENOS We have also to argue wrth respect to
(25) thiS Instruction some additional language which Is not agreed

I
I I
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(1) upon on the Issue of the statute below the mean high tide We (1) problem With that he and I agreed to until we got to the
(2) have redrafted It so It s not confusing or we hope It s not (2) courthouse and Mr Stoll provided the - the other
(3) confUSing That s what s being addressed (3) Instruction which I believe totally eViscerates the
(4) The last instruction IS agreed to WIth the follOWing (4) slgmflcance of our instruction
(5) dispute and the dispute IS - comes down to thiS (5) THE COURT Are you talking about the one that says
(6) MR OPPENHEIMER Your Honor JUst to make sure we re (6) However eVidence of lack of ability to sell or lease property
(7) on the same page was thiS your last page? (7) Similar In locale and type of the plaintiffs may be conSidered
(8) THE COURT Uh huh (8) by you In determining under and to what extent the plaintiffs
(9) MR PETUMENOS The Issue that IS raIsed by the (9) have been damaged for loss of use of their property?

(10) instruction - well actually thiS Is -It may be an (10) MR OPPENHEIMER Yes yes yes
(11) Instruction Issue It may be a final argument Issue I don t (11) THE COURT So In other words you are Willing to live
(12) know (12) WIth your - the last instruction In thiS packet you Just gave
(13) Frankly the plaintiffs can live Without thIS language If (13) me but Mr Stoll brought In the extra language right?
(14) we have the follOWing understanding WIth respect to the final (14) MR OPPENHEIMER That s correct That s the sequence
(15) arguments While we have been Willing to restrict our claims (15) of It And the - and I think what It does IS Indicate that In
(16) to loss of use there has been a lot of eVIdence In thIS case (16) fact the - the lost marketing claims really aren t out or
(17) about lost marketability 01 other people s lands that we (17) people aren t really gOing to step up and live wrth the
(18) believe IS persuasIve and Is eVidence of our lost use (18) consequences 01thelr not being out To have the fUry look at
(19) For example all the parties have talked about Ellamar It (19) the Reid sale think about the testimony on the both Sides 01
(20) IS In the eastern side 01 the sound It Is an unolled area (20) the Reid sale which IS the sale that plaintIffs believed
(21) We have to be 1ree to argue that what happened at Ellamar IS (21) wItnesses believed went down In value went - It was
(22) eVidence of our lost use 01 our lands In that area the fact (22) attributable to the road and the marketing
(23) that the real estate was Impacted that It got hurt I think (23) What on earth does that have to do With lost use on Eyak or
(24) there s some con1uslon between the parties about that because (24) Tatitlek land or Kodiak? I mean we do have eVidence 01 lost
I (25) use but we don t have - that s not It To the extent It IS
(25) think Exxon IS 11xlng to try to preclude us from argUing about

Vol 2 111
(1) that and that s not something we can live WIth
(2) MR OPPENHEIMER Your Honor I think thiS
(3) crystallizes the Issue as I thought It eXisted In some respects
(4) yesterday because we believe that the eVidence of the Ellamar
(5) market IS not In fact eVidence of lost use and that In 1act
(5) the concern I had yesterday that under the name of lost use
(7) really a market theory IS being advocated and that there are
(8) crltena there are requirements 10r a market theory which the
(9) Jury IS not being Instructed on because we re told It s not In

(10) the case And my concern yesterday was It - It actually stili
(11) Is In the case and I think this - I think the proof Is In
(12) today s pudding which IS that rf these claims are really out
(13) then we should not be dISCUSSing WIth the JUry a loss In value
(14) of property matched paIrs
(15) I mean It turns out In fact those things don t tell you
(16) what lost uses you had unless gOing back to thiS notIon you
(17) have a bundle 01 rights and one 01 the nghts IS the ability of
(18) market and It really IS an Inabllrty to market theory
(19) masquerading as a lost use theory WIthout the requirements of
(20) proof being instructed on
(21) And so we in 1act- we explored WIth Mr Petumenosthls
(22) morning - I should make a couple 01 POints the chronology IS
(23) that the instruction that Your Honor has - that s our last
(24) page was one that Mr Petumenos and I had agreed to subject
to
(25) hiS talking to the other people - I m not suggesting there s a

Vol 2 113
(1) being used rt s Just a labeling Issue The lost use label IS
(2) being put on a marketing case If It s a marketing case we
(3) ought to Instruct on marketing Issues
(~) THE COURT Thank you counsel
(5) MR PETUMENOS ThiS IS not lust a Mr Stoll Issue
(6) THE COURT I wasn t suggesting that counsel
(7) MR PETUMENOS And It IS not even - and Mr Stoll
(8) agrees that thiS language doesn t have to be put Into the case
(9) Into the instruction so long as we understand where we are 10r

(10) purposes 01 the arguments because-
(11) THE COURT I don t understand where you are Tell me
(12) how It is you Intend to argue the eVidence of lower values and
(13) things like that In the area
(14) MR PETUMENOS Okay I WIll say to the JUry that we
(15) are not contending - I m not backing off of our posrtlon
(16) yesterday I WIll say to the JUry openly that we are not
(17) contending that we lost money because of a lost sale or
(18) Inability to lease our lands I Will want to - I mean
(19) Dr Mundy did not put any methodology Into hiS analySIS any
(20) differently than that He doesn t - he says you don t have to
(21) sell or lease It and he hypothecates the lease rate for the
(22) temporary use he does everything appropnately to what we re
(23) saying
(24) But what Exxon says these lands are miles and miles and
(25) miles away 1rom the Oiled area - Tatitlek and Eyak 10r
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(4) use the creatures and we use the resources offshore and let s
(5) take a look at what happened on these other lands to see If In
(6) fact they were harmed you know In a real way That IS
(7) eVidence that helps us prove our lost use case and If Exxon
(8) has their way - and this IS what I thought was inSidiOUS about
(9) It and I m glad It came up In the course of instruction because

(10) I dldn t want to hear It In the middle of my argument fully 50
(11) minutes of It or something like that IS gone - they are saying
(12) that we can t POint to a fact that happened In the - In the
(13) marketplace or In the area or In the - or In the sound to
(14) support our claim that makes It more likely that we suffered
(15) lost use
(16) They are saYing that yesterday we Just took a good portlon
(17) of our eVidence and threw It away We dldn t do that We
(18) agreed that we were gOing to make one claim for loss of use
and
(19) that was an appropnate measure of damages
(20) And remember the restatement says there are different ways
(21) to value real estate We re talking about what claims we re
(22) making what theones and the only one that s In the case IS
(23) the lost use case but the restatement says nothing about what
(24) eVidence you can use to prove that lost use
(25) MR STOLL Prove the damage

Vol 2 116
The problem we have IS that we wanted instructions that
dealt W1th the sltuatlon where someone was claiming that their
ability to sell or lease was Impaired and we argued what those
instructions ought to be and we were met With the response
that You don t need them and you don t need to worry about It
because we re not making those claims
What we were really being told I think IS We can t ""---

satlsfy the standards for that claim so we re not gOing to call
It that We re gOing to call rt a use claim and have thiS
logiC disconnect where we use all the same eVidence but
because we can t make out alf the cause of action for a
lost market clcum we re gOing to call It a lost use claim
The fact IS when you put on eVidence from Mr Carlson that
matched pairs show a drop In the value of property on Kodiak
you are not telhng us whether there s been any lost usa value
you re not giVing an example of lost use You are giving an
example potentially of dlmlnUtlon In value You are giVing an
example that could be part of a lost marketability case but
you are not Instructing on lost use
Maybe one - Your Honor I can show you Plaintiffs 1049
ThiS IS from the - these were factors In determining -
MR PETUMENOS I don trememberwhat 1049 was
MR OPPENHEIMER 1049 was Shorett s factors In

determining land damage
And If you would Your Honor took at how many times
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example - and they are therefore not Impacted and they re In
a clean area and there are no - there are no real estate
Impacts And we say there are because we use the waters and
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(1) MR PETUMENOS Prove the damage In thiS case lost
(2) use So we don t want to be precluded from arguing all the
(3) eVidence we have In the case on other people s lands and then
(4) we don t need the instruction but the instruction brought up
(5) the Issue that - that was very troublesome to us
(6) THE COURT All nght thank you
(7) MR OPPENHEIMER I m sorry Your Honor I ve had a
(8) sore throat for three days I keep dOing the lozenges at Just
(9) the wrong time

(10) I think what s gOing on here IS that there are some
(11) reqUirements that the law sets out for a lost-market case And
(12) It s kind of an interesting argument You can t meet those
(13) reqUirements so you say Well I won t call It that but III
(14) Introduce eVidence on a completely different theory
(15) The Idea that a market drop In the value of an EI/amar lot
(16) tells you whether someone In Eyak or Tatltlek had their uses
(17) Impaired IS to say that I m really gOing to try a marketing
(18) case Wlthout being able to show you I was intending to market
(19) myland
(20) It 15 If anything a statement that there was a diminution
(21) In value of the land because the natural resources which
(22) contnbute to the value of the land were Impaired but that s a
(23) standard that we were long past that That s not a standard
(24) that anybody beheves the fUry should be Instructed-on beceuse
(25) It s not In the case

Vol 2 117
(1) marketability comes up here And I think that that s clear
(2) when you look at the opening statement because I went back 
(3) I had a very clear recollection of thiS but because I heed the
(4) admonltlons of the Court, I went back - and If you look at Mr
(5) Stoll s opening statement what he says is that after the
(6) spill land on Kodiak became unmarketable You II see and

hear
(7) testimony as to how property In Kodiak could not - there Just
(8) weren t any transactions for a period of time
(g) And then a little later he says it Ii the same Idea of

(10) litlgma the mUnlClpalltles had to hire appraisers and they have
(11) elitlmated what the loss was on the lad< 01 marketability and to
(12) the value of thIS land for only a one-year period of time And
(13) then a little later he says welf - he s talking about Exxon
(14) and Exxon s response to this and he refers to something that he
(15) calls excuse number two and he says Welf you weren t gOing
(16) to self the property and you didn t self it thus you have
(17) suffered no loss
(18) I think the common 5ense IS and the eVidence will be
(lg) whether the property IS on the market or not you can have a
(20) loss In value You can I mean dlminUtlon of market value
(21) doesn t reqUire you have an Intent to _If or ability to sell
(22) but loss of marketabtlrty on temporary Impairment does And I
(23) thInk what we re seeing IS a srtuatlon where in fact this is
(24) litlll gOing to be argued to the Jury as a marketability case
(25) Now one proposal that I had - had named which I think
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(1) maybe helped to crystallize thiS Issue wrth Mr Petumenos was (1) thiS - my theory IS supported by the eVidence IS because we
(2) actually - I did not make the proposal- as I reflect It was (2) look at the market we see what s happemng what does an all
(3) orrglnally from Tim - but that none of us would talk about the (3) spill do to the market and thiS IS what we found and It makes
(4) market eVidence In closrng subject only to the fact that we (4) hiS analySIS more persuasive
(5) wanted - and I had not reached thiS pornt rn my conversation (5) Now Exxon has a lot of eVidence that they put rn that says
(6) wrth Mr Petumenos but I was willing to stipulate to that (6) there hasn t been thiS sort of an Impact and they re free to
(7) subject only to my request to him - would have been In (7) argue that but we can t undo and we shouldn t undo because
(8) negotiation wrth hIm I warn Mr Diamond to be able to explarn (8) rt was perfectly admissible when rt was admitted before and It
(9) to the JUry that In fact that Issue IS no longer rn the case (9) IS now and that s the - the way thiS happened IS not our

(10) and that specifically I mean because our posrtlon IS very (10) agreeing upon an rnstructlon
(11) clear (11) It was when the rnstructlon came up and Exxon said Oh
(12) We re not - theoretically we understand the Implications (12) well but you re not arguing any of that I said Wart whoa
(13) of thiS that they can t Ignore the testimony that came in from (13) I m not claiming rt for my lands but I m not deprrved of hours
(14) people like Roddewlg because In point of fact rt doesn t - (14) and hours of proof rn the courtroom and that Show thiS -
(15) rtdoesntgotouse (15) THE COURT I got you
(16) And that was unacceptable and I thrnk I understand why (16) MR STOLL Your Honor could I Just explarn how 1-
(17) rt s because the plarntlffs don t really want to give up the (17) we are - Kodiak none of the plaintiffs have ever asked to-
(18) marketability theory and wha1they would like IS to be able to (18) not making a claim for lack of marketability per se We re
(19) argue to the jury argue all the eVidence of lower value and (19) not sayrng that that s the damage
(20) whatnot but wrthout an Instruction on whatthe law IS (20) THE COURT Let s not say ever counsel Let s say
(21) MR PETUMENOS The problem that we have here JUdge (21) now because rt certainly was very murky III give you the
(22) IS that rt sounds very confusing It s because I thrnk Exxon (22) benefrt of the doubt and say rt s murky and hard for both the
(23) has created more to thiS than there really IS If there IS a (23) defendants and I to figure out what the theOries were Now I
(24) piece of property out there next to our property that has an (24) don't know-
(25) amenity that amenity berng recreation and rt goes on the (25) MR STOLL There s certarnly no question now but we
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(1) market and It sells for markedly less than It should have or
(2) would have before the spill - assumrng for a momern that we
(3) had a crystal clear case of that -that would be powerful
(4) eVidence to a piece of property next to It that didn t go on
(5) the market never Intended to be put on the market and
(6) therefore that s the wrong measure of remedy for that
(7) property
(8) That would be powerful eVidence that that property lost use
(9) as well those same amenities have been lost that the person

(10) who dldn t try to market It or drdn t sell It has lost use when
(11) a market transaction happens nearby right next to It at a
(12) sharply reduced value
(13) You can t deprive a plaintiff of making that proof to
(14) prove the lost use there s nothing plaintIffs have erted
(15) elsewhere to make It It s not proper use It makes It more
(16) probable than not under 401 that It s lost use
(17) That s why I thrnk this Is less an issue of Instructions
(18) perhaps and one of the ways thiS might be - this rnstructlon
(19) might - I d like to have It but I want rt real clear that
(20) we re not gorng to be seerng three quarters of this cese go out
(21) because of the -the eVidence go out because we always had a
(22) lost use theory in this case
(23) Dr Mundy s theory of the case always was an Income stre1!m
(24) for the period of temporary time so forth And what he has
(25) been shOWing Is and the reason why thiS is supported by
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(1) may have been inarticulate In what we were sayrng but at any
(2) rate that s what we were trying to prove was the lost use
(3) THE COURT Okay
(4) MR STOLL The measure of damages I think there s
(5) some - Mr Petumenos thiS mornrng or last night asked me to

do
(6) some work on thiS Issue that s why I was the author of thiS
(7) little sqUIb here on the end of the thing while he was
(8) negotlatrng the other things
(9) I want to just go through the sequence very qUickly of what

(10) happened wrth GNA contractors and all that It II lUst take
(11) JUst a moment
(12) GNA contractors were - was a 1974 case and It cited the
(13) Restatement 1st and It relied upon the business about
(14) diminution of value Diminution of value drdn t apply-
(15) dldn t rely upon Restatement forthat proposition It quoted
(16) In a footnote an Am Jur Citation Smce that time the
(17) Restatement 2d came out and the Restatement 2d - and I 'Ie
got
(18) copies of thiS Your Honor - actually is slightly different
(19) We don t need to argue thiS whether It s loss of use or
(20) diminution In value but actually the Restatement 2d says that
(21) you can obtain dIminution In value as a measure even when
(22) there s a temporary takmg and they 'Ie got an example in
(23) here
(24) Can I just hand this to the Court?
(25) In 929 which is the first one I gave you there s an
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(1) example of oIling of property and they pOint out that it s
(2) gOing to take some time for the all to evaporate and the owner
(3) IS entitled to recover for the lessening at the value of the
(4) land The condition though not permanent would affect the
(5) offer of a reasonable purchaser
(6) There s no suggestion In that that that piece ot property
[7) for the loss of use ot that property the loss of utility ot
(8) that property has to be on the market to recover for the loss
(9) of use

(10) ThiS needs to be read In connection - In conjunction WIth
(11) Section 931 and 931 has some examples also That s the
second
(12) section that s stapled together there Your Honor
(13) THE COURT I ve got It
(14) MR STOLL And In that section page 552 there s
(15) some illustrations at the bottom at that page and It shows that
(16) the loss of-use damage even though the property was not
gOing
(17) to be used during that period of time and so on you re stili
(18) entitled to recover for that damage for what they use a fair
(19) rental value
(20) Now we have agreed through stipulation that the
(21) InstructJon on the measure of damages IS the fair rental
(22) There s - that loss of use measure of damages
(23) But the slgmflcance of thiS difficulty at other people
(24) seiling their property and their property being sold a piece
(25) of property that s Immediately adjOining to Mr Petumenos

Vol 2 123
(1) clients property haVing a difficulty being sold IS indicative
(2) of the fact that that property If It SSimilar In type and so
(3) on and It Sused for the same purpose that the purchasers out
(4) In the marketplace are seeing that even though it s a
(5) temporary change In use or loss ot use that there has been
(6) damage that there IS a measurable damage to that property
(7) because of the lack of use or loss of use It IS not a claIm
(8) for loss of marketability butthe -the loss in marketability
(9) IS indicative of the fact that there has been a loss of use

(10) I hope I haven ttotally confused you
(11) THE COURT No that last sentence sort of clantled
(12) It Thank you
(13) MR STOLL I don t know If It did or not But any
(14) way I tried
(15) THE COURT Counsel here Sthe Issue I think - and
(16) I m talking to all of you now You have a jury In5trUctlon
(17) that you ve agreed to The question IS whether Mr Petumenos
(18) says what he says he s gOing to say In final argument whether
(19) I WIll restrict him tram making that argument The answer IS I
(20) won t
(21) MR OPPENHEIMER Will not?
(22) THE COURT What he saId I won t restrict him
(23) MR OPPENHEIMER Then Your Honor I think we re
(24) entitled to our marketability instruction
(25) THE COURT Yes and I disagree Now that makes It
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(1) crystal clear doesn tit?
(2) MR OPPENHEIMER That does and Your Honor has one
(3) deCIded advantage over me In that regard You have the power
(4) to enforce your 0plmon
(5) May 1- I guess come at thiS In two different ways One
(6) If I understand what Sbeing said here we have a situation
(7) where we have - let s take Shuyak on Kodiak and we have the
(8) reereatlonallots In Ellamar up In Prince William Sound that
(9) we ve heard so much about The argument IS that It the - 11

(10) there s some market transaetlon at Ellamarthat arguably shows
(11) that the value of those lots have gone down we can Inter from
(12) that that there Sbeen a use Impairment on Shuyak? And I
would
(13) contend Your Honor that that s a logiC break It Isn t - It
(14) does not pass the common sense test
(15) THE COURT Thatsagreatargument Makeittothe
(16) JUry
(17) MR OPPENHEIMER Further question Your Honor It
(18) we re gOing to do thiS - and first at all for the record we
(19) would ot course like to have the understanding we re not gOing
(20) to get the marketing InstructJon?
(21) THE COURT Right And you re not gOing to get it
(22) but I have some problems because now I m getting new
(23) submiSSions and I want to have a clear record here and I m
(24) trying to figure out a way to make it plain
(25) MR OPPENHEIMER My suggestion would be we could-

Vol 2 125
(1) we qUickly set up the Instruetlons we believe have been
(2) rejected and treat them as court s exhibits?
(3) THE COURT That s a good Idea What I thought we
(4) could do IS thiS -
(5) MR OPPENHEIMER I have one further question I
(6) assume though Your Honor IS not gOing to give the other
[7) Instruetlon tagged on
(8) THE COURT No I m not gOing to gIve thIS other
(9) instruction

(10) Now that s with - that SWIthout objection The language
(11) that I read Into the record IS not being sought by the
(12) plaintIffs because I m aI/oWIng them the arguments that they
(13) Intended to make
(1~) MR PETUMENOS That Sright
(15) MR STOLL That Stine Your Honor We can hve WIth
(Ill) that
(17) THE COURT So you get It back Let me make a
(18) suggestion Mr Oppenheimer
(111) I have a basiS for your court s instructions that were
(20) accepted and were not and the basiS IS yesterday s
(21) submiSSions PlaIntiffs Proposed Jury Instruetlonsls one and
(22) Defendants Proposed Jury InstructIons IS two
(23) Now yesterday when I accepted some I marked them W11h
(2~) yellow tabs here they can be the Court s exhibit I beheve
(25) that the Defendants Proposed Instructions you even
numbered

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 122 to Page 125



BSA STATE TRiAl HEARING (CONTINUED) 9-10-94 V 2 (CONT FROM 9-9) XMAX(6)

V~2 1~ ~12 1~

(1) them your marketing - your marketing instructions were 8 - (1) MR PETUMENOS The next Issue I have Judge IS
(2) well actually they were thiS 7 - 71s not directly on the (2) proposed JUry instruction relating to the archaeological
(3) marketing theory but 8 9 10 - 8 9 and 10 nght? (3) statute that we discussed yesterday and thiS IS what happened
(4) MR OPPENHEIMER That s correct Your Honor (4) to me I want you to understand the sequence
(5) THE COURT Those are the ones I will not give (5) What happened was I had drafted a relatively short
(6) They re here In the packet so you II have a record If they re (6) instruction on that statute Exxon ob,ected because they
[7J part of the Court s exhlbrt (7) thought It was - they wanted other stuff added In I then
(8) MR OPPENHEIMER That s fine Your Honor (8) agreed to attach the entire statute as we - as I showed you
(9) THE COURT And 7 I won t gIve you (9) yesterday and Mr Oppenheimer had said thiS IS subject to

(10) MR OPPENHEIMER And we re also going to include In (10) Mr Diamond s review He brought It back to Mr Diamond and
(11) the Court s exhIbit I don't know whether It s In your packet (11) Mr Diamond said I don t want It I m gOing to fight It and
(12) 16-A and Your Honor I guess at thiS time we thought the other (12) then yesterday you saId It was too confUSing and wouldn t give
(13) logical thing to do IS to Include our proposed instruction 28 (13) It and I felt at a disadvantage because that s what I thought
(14) which IS the RobbinS Drydock Instruction (14) atflrst too I thought It was too confUSing to attach the
(15) THE COURT Yes that s fine (15) entire statute because rt had a lot of extraneous matenal In
(16) MR OPPENHEIMER If they re not In Your Honor s (16) there that wasn t my proposal In the first place
(17) packet - (17) I was dOing that to compromise wrth the defendants and
(18) THE COURT I saw It It s In one of the packets (18) they later wrthdrew the compromise and I was proffenng an
(19) What I want to do I want to keep these because they give me a (19) instruction that I thought had problems because of rts length
(20) method of revIewing the final packet when you submrt It to me (20) and - so I have today gone back to a shorter Instruction on
(21) all nght because I have to compare what you submrt to me wrth (21) that tOpiC which IS very Important to the plaintIffS because
(22) what you said you ve agreed to but then you have to use the - (22) nght now the only thing the JUry s being Instructed IS that
(23) you have copies of these nght? (23) the state owns down to the mean high tide They know nothing
(24) MR OPPENHEIMER Yes (24) about our Interest In those -that area below the mean high
(25) THE COURT What you need to do IS take out all of (25) tide Know nothing at all because the problem Wlth the

Vol 2 127
(1) those that there IS no controversy on all those that you ve
(2) agreed to and only put In for each of you those that you
(3) propose that I refused to give or - yes those that you
(4) proposed that I ve refused to give
(5) MR PETUMENOS We II do that Judge I have a
(6) separate number for the plaintIffs
(7) THE COURT It Will be next In order I think It s 39
(8) and 40
(9) MR OPPENHEIMER Your Honor I m told defInitely 16-A

(10) IS not In your packet
(11) THE COURT What IS 16 A?
(12) MR OPPENHEIMER It s the Intent the burden to
(13) establish use This was the - based on your directed verdict
(14) rulings and negotIation Wlth counsel we agreed to a use
(15) instruction which has been submitted but It was wrth the
(16) understanding that thiS was - we would treat thiS as a
(17) rejected Instruction It follows logically from the directed
(18) verdict
(19) THE COURT Have I seen it?
(20) MR OPPENHEIMER I thought you had Maybe I should
(21) show It to you I think you have but rt s 16 A which I II
(22) hand you
(23) MR PETUMENOS This Is what eXisting before we
(24) negotl8ted the one we agreed
(25) TH E COURT That s fine You can put It In

Vol 2 129
(1) Instruction yesterday was - It was too confUSing
(2) I have another for the Court which I hope IS less so ThiS
(3) one here you have It? I lUst want to make sure you have a
(4) copy
(5) MR OPPENHEIMER Your Honor our posrtlon on thlS-
(6) Mr Petumenos IS aware of thiS -IS that thiS was completely
(7) argued and resolved yesterday
(8) ThiS In fact Your Honor IS the - thiS IS the subject of
(9) the - what had been our Instruction 14 which has been treated

(10) as a stipulated instruction wrth two very modest - or one
(11) phrase deleted today This IS the instructIon that Your Honor
(12) has-
"~ THE COURT hsNo 12
(1~) MR OPPENHEIMER We don t have them numbered
(15) unfortunately
(16) THE COURT No 12 Isn tit?
(17) MR OPPENHEIMER I m sorry 13 In the transcript
(18) THE COURT No rt s 12 It was Plaintiffs Proposed
(19) 12 nght?
(20) MR PETUMENOS Plaintiffs proposed 12 but then the
(21) one that I proffered to you which was the ludlclal notice With
(22) the exhibit was 13
(23) MR OPPENHEIMER I mlsspoke Your Honor
(24) MR PETUMENOS WasasubS11tute 13
(25) MR OPPENHEIMER It s 13 And Your Honor may
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(1) remember thiS exchange wrth Mr Diamond you said I m gOing
(2) to give you a decIsion 13 s a lucky number Mr Diamond
(3) THE COURT HIS 13 hiS 13
(4) MR OPPENHEIMER Mr Diamond s 13 In other words
(5) what s happening that what s being proposed to you IS an
(6) additional piece of instruction that would -that the
(7) instruction that we submitted to you today was supposed to

deal
(8) wrth based on the rUlings yesterday In other words 
(9) THE COURT Walt Now I m getting really confused

(10) Let me see If you II be confused when you hear what I say
(11) I accepted Defendants 13 I said I d give It I said I
(12) wouldn t give the Plaintiffs 12 which was the paraphrase of
(13) the staMe
(14) MR OPPENHEIMER Right
(15) THE COURT I said as an alternatJYe I might Simply
(16) give the language of the statute but I wouldn t do that either
(17) because It was totally totally confUSing That was discussed
(18) yesterday and that s where we left It
(19) MR PETUMENOS Here s the confUSion When I attached
(20) the statute the entire one I called It 13 and so I no
(21) longer-I dld-
(22) MR OPPENHEIMER Mr Petumenos there s no mistake on
(23) the record that thiS was Defendants 13
(24) THE COURT Anyway there s no mistake now because
(25) It s exactly what happened 13 was the one I accepted And It

Vol 2 131
(I) was Defendants 13 And I did not accept 12 and I don t know
(2) anything about Plaintiffs 13
(3) MR PETUMENOS ThiS IS the one that I was talktng
(4) about
(5) THE COURT Because Plaintiffs 13 to me IS the one
(6) that s 10 the packet here and that IS nondisclosure of
(7) archaeological sites
(8) MR PETUMENOS Do you have this one7

(9) THE COURT Oh yes that s - that sma loose -
(10) MR PETUMENOS Thatstheconfuslon becausethats
(1 I) the one I called Defendants 13 but I drafted It
(12) THE COURT You mlsnumbered It
(13) MR PETUMENOS I drafted It The reason I drafted It
(14) IS at onetlme I thought It was agreed upon and It was SUbject
(15) to Mr Diamond saymg - Mr Oppenheimer reserved to go to
(16) Mr Diamond and see If he would agree and he wouldn t
(17) That s why it says Defendants 13 That was supposed to be
(18) an agreed upon substrtute for It
(19) THE COURT I see I get It
(20) I was referring to Defendants 13 as It eXists In the
(21) packet that I had In front of me at the time and that was the
(22) one that has a captIOn Ownership of Archaeological
(23) Resources - Intertidal Zone
(24) MR PETUMENOS Right And that dldn t address of
(25) course anythmg about the statute at all And our Proposed 12
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(1) apparently was not good enough for the defendants because It
(2) dldn t Include enough I guess and the statute that I attached
(3) to mclude all of It to try to take care of that problem was
(4) too confUSing
(5) I mtrying to get to a scenano where the JUry understands
(6) what the Situation IS below mean high tide It s not too
(7) little and not too much and that s what I proffered to you
(8) today
(9) THE COURT All right I understand -I understand

(10) what you re saymg Now counsel I know enough about thiS
(11) Issue to know what I m gOing to do
(12) Mr Oppenheimer you ve got to listen to me
(13) MR OPPENHEIMER Sorry Your Honor
(14) THE COURT I know enough about thIS Issue to know
(15) what I m gomg to do given all of these proposed
(16) instructions So here s what I m gOing to do
(17) I m gOing to do what I said I would do yesterday I accept
(18) Defendants 13 which IS the instruction that s In their packet
(19) that IS captioned Ownen;;hlp of Archaeological
(20) Resources Intertidal Zone That s what I accepted yesterday
(21) that s what I Intended to accept yesterday
(22) I refuse to give the anginal Plaintiffs Proposed Jury
(23) InstrUCtIon No 12 Which has a caption Native Interest in
(24) Archaeological Resources Below Mean High Tide I refuse to
(25) give the new one which has been captioned by Mr - or tJtIed

Vol 2-133
(1) by Mr Petumenos Defendants Proposed Jury Instruction No

13
(2) and that reads PlaintIffs do not own the land below the mean
(3) high tide line PlaintIffs have cultural nghts to and
(4) responSibility for the archaeological resources below the mean
(5) high tide line as set forth 10 exhlbrt number blank and
(6) attached to that Instruction as proposed would be the
(7) statute
(8) I refused to do that yesterday I refuse to do rt today
(9) WIll not talk about It any further I WIll Simply not give

(10) either one of these instructions
(11) MR PETUMENOS TheonlYlSSUelsthat when you gave
(12) Defendants 13 there were a couple of paragraphs that we
(13) reVised because there was some things In there that - that
(14) were wrong and that has been done
(15) THE COURT Yes right That s true and that s on
(16) the record too
(17) MR OPPENHEIMER That 6 on the record and we ve done
(18) that and that s In the packet we 6ubmlU8d today
(111) MR PETUMENOS That 6 tn the pad<et you have now the
(20) revised 13 as fixed
(21) THECOURT Oh good Thatslnthepacketlhave
(22) today It is?
(23) MR PETUMENOS Yes It s - I ve lost mine now
(24) THE COURT Yes yes I see what you mean yeah
(25) MR PETUMENOS It s there
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(1) THE COURT The problem IS of course these aren t (1) proposed instructions? Give me the last number In order
(2) numbered so I can t - (2) please
(3) MR OPPENHEIMER I understand YourHonor (3) MR ERST 15-or14wasthelastone
(4) MR PETUMENOS We II take care of that (4) MR PETUMENOS Plalntlffs Proposed 15 IS the OPA 90
(5) MR OPPENHEIMER We ve conferred and It does conform (5) instruction You have a copy of It counsel?
(6) to Your Honor s instructions (6) MR OPPENHEIMER Your Honor our proposed instruction
[7) THE COURT In order to make the record clear In order [7) on thiS IS the first page In the packet you have today
(B) to propose a packet that you can understand thIS Defendants (B) MR PETUMENOS That s the one I said we d get back to
(9) Proposed Jury Instruction No 13 that Mr Petumenos submrtted (9) because rt would take some time

(10) has to be renumbered because It s a plalntlffs proposed (10) MR OPPENHEIMER I think Your Honor you ve got
(11) instruction and It probably should be renumbered 12-A so that (11) theirs
(12) rt goes nght after the onglnal (12) THE COURT It s Native Corporations Obtain Title
(13) MR PETUMENOS I have no obJectIon 11 the Court does (13) MR OPPENHEIMER Yes and I-to put thiS In Justa
(14) that by the pen nght now (14) little perspec:tlve that - our proposal IS typed there
(15) THE COURT No I want those packets to be yours (15) Mr Petumenos and Jhad reached tentative agreement
(16) because I want you to have revIewed them give me a packet - tentatIve
(17) I m gOing to look at It I always look at the Court s exhibit (16) subJect to talking to other counsel on language which was
(IB) packets to make sure that there s nothing slipPing In there (17) slightly different that would have Simply said For lands that
(19) that you dldn t claim on the record here The verbal record (18) were selected but not conveyed plalntt1ts may bnng claIms for
(20) you ve made IS Important but these exhibits have to be (19) damages In thiS laWSUit but they must establish that they could
(21) consistent wrth rt and 11 they re not and I read - and I see (20) have used such lands and that they lost some use of such
(22) something like that I Wllliet you know (21) lands
(23) MR PETUMENOS This Is what I Will do I Will (22) After that the next proposal IS the longer one that you re
(24) renumber the one that has the statute attached as 12 A I Will (23) about to see and I think that bnngs us up to where we are and
(25) renumber the one I submrtted today as 12 B I submitted yet (24) that proposal from plalntlffs not us

(25) THE COURT The language you JUst read that s
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(1) another one today as 12 B
(2) THE COURT Whatever you do III take a look at It
(3) I don t care how they re numbered I only want to make sure
(4) that the language - I ve read the language of one Into the
(5) record so I don t think there could be any mIstake about
(6) that
[7) MR PETUMENOS Okay
(8) The next Issue we have for the Court IS OPA 90
(9) Yesterday - this Is the one I submItted this mornIng that s

(10) gOing to be 12 B
(11) THE COURT And thIS IS 12 A
(12) MR PETUMENOS That s correct
(13) Yesterday we discussed OPA 90 Both instructIons were
(14) reJected My understanding was - and you correct me 111 m
(15) wrong - but that the parties were Instructed to go If they
(16) wanted one they had to go back and take another crack to get
(17) It under terms that were more acceptable
(18) THE COURT Right
(19) MR PETUMENOS I have a long one I m willing to take
(20) a shorter one but if I could approach the Court I need to 
(21) what s my final plalntt1ts In order? Proposed In order? I
(22) want to add this one In order so we have a record
(23) MR McCALLION We dldn t number them
(24) MR PETUMENOS I want a number the last one In
(25) order add It to the packet - do you have the plaintiffs

Vol 2 137
(1) acceptable to you?
(2) MR OPPENHEIMER Yes
(3) THE COURT Why Isn t It acceptable to you?
(4) MR PETUMENOS The language IS acceptable to me but
(5) I need another instruction and here s the reason why
(6) We are In a sl1uatlon where we indicated on the OPA 90
[7) Issues when we were trying the case dunng the case when the
(8) eVidence could have come In that thIS would be an Issue for the
(9) Court and we did not - we were taking the POSition at the

(10) time before the Court that we had all right trtle and
(11) Interest and full assignment and therefore dldn t have to
(12) prove what uses we do have under OPA 90
(13) At the end of the case It became the fact that we had to
(14) prove some use of It based upon your recent ruling and that
(15) we dldn t - we dldn t have all nght title and Interest but
(16) we had to show what actual uses we put to the land
(17) The Proposed Plaintiffs 15 which Is - which IS backed up
(18) by the public laws that -for each prOVISion of It tells the
(19) JUry what uses the Native corporations have to
(20) selected but not-conveyed lands It Is a matter of law It IS
(21) JudiCial notlce-
(22) THE COURT Let me see It
(23) Okay I got you I ve read It So what s your POSition on
(24) thiS Mr Oppenheimer?
(25) MR PETUMENOS He s probably gOing to ask to read It
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(1) the history of these diSputes though counsel and has very
(2) little to do WIth what I finally deCide
(3) MR OPPENHEIMER I m not sure we re looking at the
(4) same document What I was shown was-
(5) THE COURT I think It s been changed
(6) MR OPPENHEIMER We re not loolong at the same
[7) document
(B) THE COURT Are you tallong about the paragraph that
(9) says Selected but not conveyed lands which are called Native

(10) lands under ANILCA however are treated somewhat
differently
(11) MR OPPENHEIMER No What I was told was Important
(12) was the Secretary of Intenor has a continUing duty
(13) THE COURT I see Starts WIth the word secondly
(14) MR OPPENHEIMER I am concerned Your Honor Is thiS
(15) the same document that you have?
(15) THE COURT Yes It IS
(17) MR OPPENHEIMER Well I did not mean to Imply that
(1B) Mr Petumenos - although I thought he had I guess I did mean
(19) to Imply It but I was wrong - had conferred WIth anyone elsa
(20) about that and so I dId - I read that paragraph
(21) THE COURT So that s the paragraph is that a
(22) cntlcal paragraph? Why IS It a cntlcal paragraph?
(23) MR PETUMENOS Why IS It a entIcal paragraph?
(24) THE COURT Because we want it?
(25) MR FORTIER That IS not only the - that paragraph

Vol 2 138
(1) THE COURT I m sorry you haven t read It? Always
(2) tough to come to a position when you ve only read the first
(3) sentence huh?
(4) MR OPPENHEIMER Just one second Your Honor
(5) Well I don t -I think thiS IS a rehash of where we ve
(5) been I don t see anything here that In fact helps 
(7) THE COURT Is there anything In It that s wrong?
(B) MR OPPENHEIMER I have no Idea to be perfectly
(9) honest because I do - I Will stlpulate that It probably

(10) reflects Mr Fortier s view of what vanous statutory
(11) proVIsions are And I do respect hiS views on these things
(12) but I don t always agree WIth them So Your Honor In all
(13) candor without dOing some statutory research I don t know
and
(14) I don tthlnk It s relevantto what we re dOing
(15) THE COURT Here s the problem I think It s probably
(15) right
(17) The bottom line IS IS that they have to prove loss of use
(lB) though and another instruction In the proposed says that The
(19) only reason I can see for excluding It IS that It s possibly
(20) unnecessary But I don t have any doctrinal objections to
(21) including It In the packet
(22) MR OPPENHEIMER For example Your Honor look at the
(23) sentence - thiS IS just loaded WIth stuff - the Native claims
(24) against Exxon were not settled In either of those matters I
(25) assume we re talking about the settlements In conneCtIon With
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(1) the statute But JUst a lot of stuff In here that - that the
(2) governments and Exxon both recognize the Tights of the - the
(3) Tight of these Native corporations to bTing and maintain
(4) laWSUits I mean Your Honor-
(5) THE COURT Walt walt ThiS IS all In the
(5) negotiating process Sometimes I m Involved sometimes the
[7) partieS are So what If that paragraph s out?
(B) MR OPPENHEIMER Let me tell you something Your
(9) Honor that may be of help here

(10) If thiS In fact IS truly a negotiating process the one
(11) paragraph we were told that was desperately needed In thiS 
(12) and I rejected It In negotiation Had I been told I would be
(13) confronted with all of these - maybe I should have heeded the
(14) little VOice that says one paragraph may be better than all of
(15) them It was the paragraph denominated here paragraph
second
(15) so long as the lands are In selected but not conveyed status
(17) and that was the only paragraph I was told was Imperative At
(IB) least that s the one I recognize
(19) THE COURT I don t see It paragraph second?
(20) MR OPPENHEIMER Maybe we re not looking attha same
(21) document
(22) MR PETUMENOS JUdge I don t think that that 5 fair
(23) because the conversation that I had With Mr Oppenheimer was
(24) without co-counsel panlClpatlng
(25) THE COURT Always very interesting for me to learn

Vol 2-141
(1) has to be read - I dldn t agree -I don t know what
(2) Mr Oppenheimer Is talking about as 1ar as that one paragraph
(3) It IS not solely the cntlcal paragraph I think It s also
(4) Important that we get in seCtIon 6301 som~thlng about right
(5) tItle and Interest because that s what the Issue was that the
(5) IUry r81sed
[7) THE COURT That s not In that paragraph
(B) MR FORTIER It s not In that paragraph
(9) THE COURT Right

(10) MR OPPENHEIMER Your Honor thats-thls/s-
(11) THE COURT Here s the problem WIth that paragraph
(12) Let me see If I understand what you think the problem IS
(13) Mr Oppenheimer
(14) It tends to throw confUSIon Into the record because It sort
(15) of suggests there s some amorphous uses out there that the
(16) secretary could consult WIth the Natives and allow But
(17) there s been no eVidence that the secretary has allowed such
(1B) uses so what 5 the POint of the paragraph?
(19) MR FORTIER Your Honor there has been a little bIt
(20) of eVidence of such usas and In fact such consultation
(21) THE COURT What use6 are those?
(22) MR FORTIER As a for-Instance I believe during the
(23) reading of Port Graham s depositton during the defense part of
(24) the case there was eVidence that cabins were being built In
(25) the area and 1hat the Park Service was consulting wrth - with
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Port Graham Corporation In the construction of those cabins
THE COURT I remember some eVidence about cabins I
do remember that That s true there was eVidence about that
MR OPPENHEIMER Your Honor my problem WIth thiS IS

that I - there Smuch about It that I just don t know whether
It s rrght or wrong It seems to me It s confUSing It goes
well- I mean let s remember the way thiS all started was
JUst a request by the plaintIffs for a stipulation that quoted
that provIsion of OPA 90 and now we have a treatise on OPA

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(6)

(9)

90
(10) including - I mean thiS paragraph that I know the least
(11) about don t know the degree to whIch I should be troubled by
(12) It although on Its face It IS confUSing to me IS the
(13) second to-the last but It s indicative of the - of the
(14) problem that I have which IS that thiS Is I think a qUickly
(15) wntten treatise I know It s qUickly wrrtten because not even
(16) I use three Os In conveyed but It IS - I haven t had a
(17) chance to really determine whether any of thiS IS nght and It
(16) doesn t seem to me that It takes our diSCUSSion or our debate
(19) about what would be an appropnate OPA instruction from what
(20) we ve been debating all thiS time whether the statute should be
(21) quoted or whether we should have something that IS simpler
and
(22) JUst allowed the jury to deCIde on Its facts And I-Into
(23) something that s two pages of - treatise
(24) THE COURT That Sfine and the most persuasive thing
(25) you ve said IS that you haven t had time to evaluate It But

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(6)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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plaintIffs too All right?
So If there s no controversy on that and If the JUry has

VOiced some confUSion about OPA 90 then I don t see that It s
harmful to give a - give an explanation of what selected and
not conveyed IS
Now to extent that there s anything wrong legally In the

proposed Instruction of course I don t want to give It To
the extent there s something that s right but confUSing or
Irrelevant then I don t want to give It So haVing those
gUidelines In mind I can t Imagine that It IS Impossible for
all of you to get together and draft an appropriate
Instruction I would say that on the baSIS of expenence my
Imagination IS lacking Because I m sure you Will find It
dIfficult
MR PETUMENOS Mr Foruerand Mr Oppenheimer will
give It a good try Judge
THE COURT And then you II argue counsel
MR OPPENHEIMER I II allow Mr DIamond to volunteer
me but not Mr Petumenos
THE COURT Will you take these back? I have so many
papers I don t know -
MR PETUMENOS So many papers you don t know what to
do
THE COURT I m not ruling on that instructIon I m -
If you give me somethrng that s confusrng argumentative

Vol 2 143
(1) I m In a posItion where I have to get some things done here
(2) you know and there Slots of things that you haven thad tJme
(3) to do because you ve been dOing other things Now I want you
(4) to - I want you to be able to do this so I II tell you
(5) something
(6) ThiS Issue came up In front of the JUry The JUry VOiced
(7) concern about It So to the extent that they VOiced concern
(6) I d like to tell them what the dIfference between
(9) selected and not conveyed lands and land that they own lands

(10) that they own are
(11) So I think It s appropriate to do that You - up until
(12) thiS POint neither of you the collective you have not given
(13) me appropriate instructions on that issue So I ve rejected
(14) everything you ve proposed On the other hand I won't reject
(15) the one you ve agreed to because It looks right to me and
(16) that s the first instruction In the packet the one paragraph
(17) instruction that you ve said you agreed to Nobody s objecting
(18) to that instruction Right?
(19) MR OPPENHEIMER Your Honor no that S- I dldn t
(20) mean to convey that Impression The - the first Instruction
(21) that IS typed was never agreed to
(22) THE COURT Well the one you read
(23) MR OPPENHEIMER The language I read thereafter
(24) THE COURT The one you read which IS entirely
(25) acceptable to me And appears to be acceptable to the

Vol 2 145
(1) over long or argumentative Ilf reject It because I don t have
(2) the time to draft these things for you and beSides you ve had
(3) lots of time to think about thiS Issue You should be able to
(4) give me an acceptable Instruction
(5) MR PETUMENOS Finally - I think finally Ilf have
(6) to have my counsel watching me - we proffered an rnstructlon
(7) yesterday on the - you indicated to us that the PlaintIffs
(6) Proposed Jury Instruction No 2 regardmg the limiting
(9) instruction on the settlement that you would give a IImrung

(10) instruction If we proposed It and the Instruction that we
(11) proposed yesterday was wrong
(12) MR OPPENHEIMER And I thought - I dldn t thInk we
(13) were stili - I dldn t think thiS was stili In
(14) MR PETUMENOS We are - we are proposing a IImrtfng
(15) Instruction that - what we did yesterday was we proposed a
(16) limiting InstructIOn whIch said that you cannot conSider the
(17) settlement for any purpose and that was wrong I think
(16) THE COURT That s true
(19) MR PETUMENOS Because there are purposes you can
(20) consider It I have an Amended Proposed No 2 which Is a
(21) limiting instruction which I think IS right and says the
(22) purposes for which they can consider It but not for any other
(23) purpose
(24) THE COURT Let s see It
(25) Okay counsel?
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(1) MR OPPENHEIMER Your Honor I was under the (1) of an appropnate detailed Instruction on the vanous
(2) Impression that thiS had been WIthdrawn but I have very strong (2) settlements that we haven t heard to clardy certam things for
(3) opposltlon to thiS for a variety of reasons (3) the JUry Your Honor has taken a position WIth respect to
(4) I mean I don t think thiS does do Justice to the testimony (4) subSistence Issues we understand - greatly disagree With but
(5) that dealt WIth the effect on the market of the settlement (5) understand - this IS a different topiC overkill and It s
(6) but more Importantly you know we have been unable to - to (6) gOing to create the ImpreSSion that certain ISSUes have been -
(7) get any Instruction that goes to the express prOVIsions of the (7) have been resolved which haven t -
(8) settlement with the subSistence class (8) I don t think It s necessary and I don't think that It-
(9) And I think to me thiS IS - what thiS IS dOing IS (9) the last sentence there IS really that much more accurate than

(10) addreSSing and minimizing factually a settlement that the (10) the first version And I had thought thiS was out of our
(11) plaintiffs really ought not to have any more Instruction on (11) packet
(12) than we have WIth respect to the subSistence In other words (12) MR PETUMENOS The words of the Court I have here
(13) what we have at the most what we ve been able to achieve (13) transcript 6023 The Issue IS not whether to Instruct It
(14) I understand the Court s reasoning As Your Honor knows (14) seems to me but whether I have submitted an appropriate one
(15) we conSider It a very strong Issue and strongly disagree I (15) And I dldn t hear anything from Mr Oppenheimer as to what s
(16) understand the Court s rulings but have sought for a long time (16) wrong with thiS instruction and 11 there S something wrong
(17) to have an explanatory instruction that we would like to have (17) with It I m pleased to try and make It better but you did say
(18) seen more detailed and more directly related to the settlement (18) that you would permit the testimony and you did say that there
(19) on the - the Native subSistence claims because we have long (19) would be unfair prejudice If It came 10 and you would deal WIth
(20) believed that there s a very serious danger of confUSion over (20) It by Instructing and If there S something wrong WIth my
(21) what ISSUes the JUry s awardrng damages tor We have a set of (21) instruction Judge I haven t heard It I thought there was
(22) Instructions now With respect to double recovery which under (22) something wrong yesterday WIth the way It was worded but I m
(23) the circumstances are the best we can achieve and they (23) pleased to make It better 11 there s something wrong with It
(24) represent our attempts to live Within the Court S rulings (24) I don t sse what s wrong WIth It
(25) ThiS IS taking a different settlement and IS gOing Into a (25) THE COURT I thrnk after all the eVidence IS In
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(I) level of explanation which In all fairness 11 they re
(2) entitled to thiS krnd of an rnstructlon to balance out whatever
(3) they think IS the negatlve Implication of the testimony we
(4) had - for example with respect to Seal Bay and other trustee
(5) purchases - then I really think In all fairness though
(6) they re dJ1ferent tOpiCS the fundamental Issues are the same
(7) to aVOid confUSion we re entitled to a more definitive
(8) instruction on the NatIVe subSistence claims
(9) Now I think the fact IS we dldn t open the door to those

(10) Issues I don t need to remind Your Honor I m sure you do
(1 I) remember the testimony that-the vOir dire we had on the
(12) exhibits and the 93 and 94 sales and I just think thiS IS
(13) gOing to stand out In a way that IS gOing to have more than a
(14) balanCing effect by far
(15) Your Honor did say you d conSider an Instruction - I don t
(16) dispute that At the tlme I thought It was gOing to prove to
(17) be unnecessary I m conVinced It Sunnecessary now and It
(18) seems to me that the - In fairness 11 they re entitled to
(19) thiS much detail on our settlement WIth the state and federal
(20) governments that we should be entitled to more detail on the
(21) Native subSistence settlement and moreover If we re gOing to
(22) get rnto thiS krnd of an rnstructlon It seems to me It would
(23) also be appropnate to Instruct on natural resource damages
(24) that were part of that settlement
(25) I mean there are a lot of things that arguably are a part

Vol 2 149
(1) that thiS Issue - thiS I"ue - now you can correct me 111 m
(2) wrong but thiS eVidence was only relatrng to the POSSibility
(3) of settlement moneys to fund SCIentific projects as an
(4) Incentlve for SCIentists applyrng tor those moneys to overstate
(5) the damage that might have occurred In the spill areas That s
(6) the - that s what the - the testimony related to and only
f7) that Am I wrong?
(8) MR FORTIER I think Your Honor It was al~ tor
(9) shOWing that there was more demand to pUrchase natural lands

(10) after the spill than before the spill I think that Swhere It
(11) came In WIth MacSwalO Roddewlg-
(12) THE COURT That S true There was also eVIdence with
(13) settlement money related to those two Gales transactions after
(1<4) the spill nght7
(15) MR FORTIER That s correct Your Honor
(16) THECOURT Well Idontknow Idon'tknowwhatthe
(17) record speCIfically GaYs and I can understand how the
(18) plaintiffs could have a view that what I said was Yes I will
(19) Instruct on thiS but frankly I Simply don't think It S
(20) necessary
(21) MR PETUMENOS I don t mean to make you guess
(22) THE COURT Let me see It yes
(23) MR PETUMENOS Counsel shOWing 6023 -4
(24) THE COURT I think I already have It
(25) MR PETUMENOS You might Iwant-thetopotthls
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(1) page too JUst the flrst yellow sticky note (1) So we would have to get Into an argument over whether thIS
(2) THE COURT Okay yeah I can see why you would think (2) IS In fact an appropnate theory of the case argument anyway
(3) that I was saYing to you 'Yes I definitely wIll Instruct (3) because 11 It IS then frankly we need to do - we need to ask
(4) but I always have the ability after two and a half months of (4) the Court to enter one for us
(5) trial to know what the whole tnal record holds and deterrrllne (5) THE COURT That s right I think that s - that s the
(6) whether or not an instruction Is appropnate and I don't think (6) answer
(7) It s appropnate here I don t think there s anything needed (7) MR OPPENHEIMER Well except Your Honor what I
(8) so I won t give It (8) would suggest IS that Mr Petumenos and I have actually
(9) MR PETUMENOS The last Issue We have IS that the labored

(10) plalntrffs - do you stili have the Plalntrffs Proposed (9) a fair amount of time on all of the other archaeological
(11) Instructions there? (10) Instructions and we ve taken from each other there s been a
(12) THE COURT Yeah I have everything you gave me In the (11) lot of compromising and what I would like to do IS to have
(13) first two packets (12) thIS question as to whether we really need to state the case -
(14) MR PETUMENOS The instruction I was pretty clear (13) MR PETUMENOS I WIthdraw It
(15) that Instruction No 10 was In (14) THE COURT Very good solutJon counsel 10 IS
(16) THE COURT 107 (15) WIthdrawn
(17) MR PETUMENOS And - (16) MR PETUMENOS Can I get a piece of candy for that?
(18) THE COURT 10 your 10? (17) Everybody In thiS courtroom has candy but me
(19) MR PETUMENOS Yes (18) THE COURT Two spearmint leaves
(20) THE COURT I may not have speCIfIcally saId that (19) So where are we?
(21) MR OPPENHEIMER Your Honor when Mr Petumenos and I (20) MR PETUMENOS We re at the OPA90 review by Exxon
(22) were negotiating a - what we were trying to achieve as a (21) and the negotiation WIth us and Mr Fortier and Mr Diamond
(23) package of things on archaeology what I told him was I (22) whoever s gOing to do that And we re done
(24) couldn t remember whether you had or not I thought you had (23) MR OPPENHEIMER Just because the record might not
(25) not but - (24) reflect my -

(25) THE COURT Does that mean we have a full-I can

-
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(1) THE COURT I think I used It as a frame of
(2) reference I think I referred to It as part of my diSCUSSion
(3) of whether or not 11 was appropnate
(~) MR OPPENHEIMER Where we are IS that we thought the
(5) other archaeology instructions that Mr Petumenos and I have
(6) been diSCUSSing and I think - I think Tim we had closure on
(7) It
(8) MR PETUMENOS I think we did too
(9) MR OPPENHEIMER Isthatweobjectedt010fora

(10) couple of reasons
(1 1) One It s a statement of the case Instruction which Is
(12) something that - or arguably IS but It doesn t -It doesn t
(13) go to anything that actually requires InstructIon given the
(1~) other instructions that are In the package and Importantly on
(15) Subsection C the - thiS really amounts even though It s a
(16) statement of the case Instruction amounts to the Court I
(17) think lending legitimacy to one of the - one of the
(18) pIalntrffs arguments WIth respect to confidentiality
(19) There IS a dispute here obViously as to which - which we
(20) have bUilt out of the Instructions I think the length of
(21) argument as to whether or not confidentiality breaches have
(22) led to any actual damages to archaeological resources and
(23) certainly Whether there s any Independent harm that flows trom
(2~) breaching confidentiality which we of course contend that
(25) there doesn t

Vol 2 153
(1) expect on Monday morning to get a full clean packet of those
(2) Instructions that go In and - and to get your exhIbits that
(3) relate to those IOstructlons that I ve refused to give and
(4) those IOstructlons that I ve given over objection?
(5) MR PETUMENOS Yes
(6) MR OPPENHEIMER I believe that s correct
(7) THE COURT And a verdict form that s consIstent WIth
(8) what I said?
(9) MR OPPENHEIMER Your Honor that remlOds me that

(10) thIS was my omiSSion
(11) There was one verdict form which we did not raise WIth the
(12) Court and It s my fault It was at the back of my package and
(13) I apologize because I was gOlOg to raise that WIth
(14) Mr Petumenos before the heanng It went over to
(15) Mr Petumenos but Hhe like me looked at the first pages
(16) he probably missed It
(17) It s page - TIm thiS IS SpeCial Verdict Form for
(18) Archaeological Resources
(19) MR PETUMENOS Oh well thiS IS - thiS IS a
(20) complete - the verdIct form contarns language that we ve
(21) already negotiated out of the Instructions
(22) MR OPPENHEIMER Tim you and I never negotIated over
(23) thiS because we never saw It
(24) MR PETUMENOS But It contarns language that IS not
(25) In the instructions now because we negotIated It away
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THE COURT Can I see It? Before you start to rage at (1)

each other I can see that this IS Innocuous and - (2)

MR PETUMENOS It s not Innocuous (3)

MR OPPENHEIMER Your Honor thiS IS our Proposed (~)

21 (5)

THE COURT Well IS thiS the only speCial verdict (6)

you d have them answer? (7)

MR OPPENHEIMER That s correct (8)

MR PETUMENOS It would require a speCial verdict for (9)

each and every srte by number (10)

THE COURT Yeah that s what rt looks like Would (11)

~ "~
MR PETUMENOS That s Just an example (13)

MR OPPENHEIMER For those for which they find (1~)

damages yes which should only be two forms (15)

THE COURT As I said see you should have shown It (16)

to me earlier I could have made the deCISion qUicker I won t (17)

give rt (18)

MR OPPENHEIMER May we Include that Your Honor as (19)

part of the Court exhibit? (20)

THE COURT Sure (21)

MR PETUMENOS I m assuming the Plaintiffs Proposed (22)

Verdict Form IS what we re sUbmitting? (23)

THE COURT Yes because as I understand the record (2~)

the defendants only object to the part that doesn t spIrt the (25)

9-10-94 V 2 (CONT FROM 9-9) XlMX(13)

Vol 2 156
THE COURT Oh yes I m not gOing to reqUire speCial
verdict answers on every archaeologIcal site
MR PETUMENOS JUdge Ithlnk-I hate to say this

but I think we need to take the time to move In exhibits
because the clerk wants closure tomorrow
THE COURT I certamly hate to say that too How
long IS rt gOing to take to do that?
MR PETUMENOS Not very long
THE COURT Okay do rt
MR PETUMENOS The first motion IS Plalntl11s
Exhlbrt 1111 I don't think you II - maybe you II have a
problem maybe you won t but listen to rt fIrst
(Exhlbrt PX1111 offered)
MR PETUMENOS This IS the Native corporation VIdeo

that Mr Gordaoff played to the jury and we are redacting rt
to remove all other VIdeos but Mr Gordaoff s It had other
ones on It InltJally onglnally that were for WItnesses that
did not testify We WIll only enter Into eVidence the Video of
Mr Gordaoff which was played to the jury
MR OPPENHEIMER Your Honor I apologIZe I don t
know what s on - I m not familiar WIth the tape
THE COURT It s the tape that was played dunng hIS
te6tJmony
MR PETUMENOS It was previously admrttad played
dunng the testimony

I I

I I

I I
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(1) damages between Oiled and unolled parcels IS that nght?
(2) MR OPPENHEIMER Well and Your Honor-
(3) THE COURT And the fact that-
(~) MR PETUMENOS And thiS
(5) THE COURT And the fact I m not giVing speCial
(6) verdicts WIth regard to every archaeological site right?
(7) MR OPPENHEIMER That s correct Your Honor
(8) THE COURT All nght I am not giVing verdicts that
(9) require them to find speCifiC damages for each archaeological

(10) site that s one answer to the question Two I m not giVing a
(11) verdict form that spIrts the damages between Oiled and unol/ed
(12) property Therefore the plaintiffs version IS consistent
(13) WIth those rulings right?
(1~) MR PETUMENOS RIght And the other thIng that was
(15) on thiS one - so that the record s clear - IS they had a
(16) reasonable certainty standard In the - In the verdIct form
(17) which also makes It defective
(18) MR OPPENHEIMER Although I assume Your Honor s
(19) ruling IS not based on that?
(20) THE COURT It wasn t I dldn t - I was never told
(21) aboutanydlsputeaboutthat
(22) MR OPPENHEIMER It was on our form Your Honor but
(23) JUst so the record was clear If we were willing to delete
(2') that I assume Your Honor s deCiSion would stIli be the same
(25) WIth respect to the speCial verdict form?

Vol 2 157
(1) THE COURT Wasn't previously admitted otherwIse you
(2) wouldn t be movmg rt In nght?
(3) MR PETUMENOS The problem IS I couldn t move In the
(~) whole thing rt had other people s Video on rt And we dldn t
(5) call them so I ve had to amend the offer
(6) THE COURT What s the number?
[7J MR PETUMENOS 1111
(8) THE COURT It s admitted under these condltJons The
(g) defendants can take a look at It at the finIShed version,

(10) determine that rt s what was played for the jury during
(11) Mr Gordaoff s testimony And nuse any objections to It that
(12) they choose to do pnor to the time there are final arguments
(13) in thIS case and that II be flOe I doubt rf there will be
(1~) objection
(15) (Exhlbrt PX1111 receIved)
(Hi) THE COURT If there Is no objection tt there s
(17) nothing further on the record then It s admitted WIthout
(18) objection
(lg) MR PETUMENOS While we re on Videotapes In the
(20) exchange of exhlbrts and the audltJng process that you reqUIred
(21) over the weekend there has been a misunderstanding I thtnk
(22) and we need your help to e1anfy it At some POtnt during the
(23) defense case we objected to testimony betng repeated In the
(2~) Videotape and gOing Into the jury room Mr MacSwaln and
(25) Mr Dorchester both have Videotapes where they essentIally
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(1) testify and the offer was we II be able to move qUicker If you (1) unless you re not objecting to It I should Just be qUiet but I
(2) allow me to put the audio In and you allowed It but then you (2) mean he was silent and let the video do the talking I mean
(3) ruled you were not going to allow the testimony to be repeated (3) obvlously-
(4) or repeatable In the JUry room so the audio was wIthdrawn and (4) MR PETUMENOS I understand that
(5) the de1endants pOinted out I had a video of Mr Costello which (5) MR DIAMOND What I had understood we had agreed to
(6) also had audio and I agreed to WIthdraw the audio trom mine (6) was that when there was testimonial type narrative on a video
(7) I m all correct so far (7) as there was With Dorchester and MacSwaln we were gOing to
(8) The dispute appears to be that I thought that what we had (8) pull It out There IS sound on some of their vIdeos For
(9) agreed to IS Wlth the exception of admiSSions tapes which have (9) example Mr Costello motoring around Bligh Island and talking

(10) no other function like Mr - Mr Hamson s or the sCience (10) about what he IS seeing We did not require the plaintiffs
(11) ones or WIth the exceptions of the admiSSions tapes all of the (11) when they propounded that to take out hiS deSCription of
(12) audio IS therefore out of both sides videos And that s what (12) what-
(13) I think there s some confusion about We JUst need to (13) MR PETUMENOS You did but If you re Withdrawing It
(14) understand It (14) that s 1lne
(15) MR OPPENHEIMER Your Honor again thiS was a tOPiC (15) THE COURT Hold It I can t really resolve thiS
(16) with which I have no familianty I am told by my paralegal (16) exhibit by exhibit because It would be very wasteful to do
(17) however that there IS one exception to thiS (17) that Most 01 these exhibits the video - the audio track IS
(18) THE COURT What IS It? (18) eIther the record re11ects that It won t be In there 10rthe
(19) MR PETUMENOS I guess the dispute IS over the Page (19) JUry orthe track IS Innocuous I consider the Nerl track to
(20) Video I don t understand the dlstlnet10n (20) be one 01 those examples
(21) THE COURT The Page Video? (21) But you put me at a severe disadvantage here because I
(22) MR PETUMENOS Dr Page was throwing balls around and (22) can t make a comprehensive ruling regarding every sound track
(23) telling us on the Video that he could - Nerl balls I don t (23) on these Videos so the only thing I can tell you IS the baSIC
(24) know why that s different than anybody else s Video (204) rule I would follow here IS If I ruled It out and then It

(25) THE COURT If I ordered a JUry view I was wOrried (25) doesn t go In 111 haven t ruled It out then presumptively It
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(1) the JUry would have asked 10r Nerl balls
(2) MR DIAMOND AudiO out excepttor one exception
(3) THE COURT The Nerl track We call It the Nerl
(4) track
(5) MR DIAMOND The Nerl track IS pretty harmless and
(6) It s present sense Impression anyway There are Videos that
(7) the plaintiffs have put In with sound The-
(8) THE COURT What does It say? I don t remember what
(9) It says Here I am and thrOWing over my shoulder now -

(10) MR PETUMENOS 50 mmutes long
(11) THE COURT Their Video isn t that long I mean tf
(12) they watch It they got to watch the Video so the length of
(13) the commentary Isn t at Issue I don t remember anything In It
(14) that-
(15) MR DIAMOND What he says Is Okay thiS Is now my
(16) seventh try on Smith Island I am now turning around I am
(17) thrOWing the Nerl ball over my head backwards This IS where
(18) It landed Then you see him WIth a shovel I m now picking
(19) up rocks I m looking down I II tell you what I see He s
(20) descrrblng what he sees
(21) MS SMITH ThiS actually - this actually IS also not
(22) the only Video when - when the sCience guys were on there
was
(23) no turn off the audiO request made and none given
(204) MR PETUMENOS That s rrght
(25) MS SMITH So there s another Video there s-

Vol 2 161
(1) goes In Because I don t remember anything In the record that
(2) says all these sound tracks Will be off
(3) MR DIAMOND I don t care I think Costello should go
(04) In With the sound because It s somewhat - It s somewhat
(5) inexplicable WIthout the sound And It was played for the JUry
(6) WIth the sound I nave no problem With that gOing In In any
(7) 10rmat so long as the plaintiffs aren t gOing to try to tum
(8) around and try to extract from the record things that we put In

(9) WIth sound without any objection I e the Nerl ball
(10) MR PETUMENOS We won t do that counsel What about
(11) Dr Johnson s - I understand there was some controversy With
(12) the people over Dr Johnson?
(13) MR DIAMOND Dr Johnson was played without sound
(104) THE COURT Anything played WIthout sound the tract
(15) doesn t go In

(16) MR PETUMENOS It was
(17) THE COURT Well the record will say whether or not
(18) It s correct right?
(19) MR FORTIER There were two tapes JUdge One01the
(20) tapes had no sounds the other tape was Exxon cultural
(21) resources production so It contained admissions we had those
(22) played
(23) MR PETUMENOS That goes In
(204) THE COURT That goes In
(25) MR PETUMENOS I think we II work thiS out Judge
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THE COURT Don t bnng It back to me
MR PETUMENOS ThiS helped You bnng It back to
him
I m glad Mr Diamond s here because I have some exhibIts

to move 10 which -
MR DIAMOND That s why Mr Diamond IS here If he
had no objections he wouldn t be here
THE COURT Great tlmtng
MR PETUMENOS Letsflnd out what they are
We move 10 DX16144 3 16141 45 DX16143 1 WIthout
objection
(exhibits DX16144 3 1614145 DX16143 1 offered)
THE COURT They re admitted
THE CLERK What was the first number?
MR PETUMENOS 16144 3 Those are all defendants
exhibits
(exhibits DX16144 3 16141 45 DX16143 1 received)
MR PETUMENOS I move In PXB516
(exhibit PXB516 offered)
MR DIAMOND lobjeettothls
THE COURT What IS It?
MR PETUMENOS Article wrrtten by defendants
archaeologist
THE COURT What was the foundation for that?
MR PETUMENOS ThiS was In the cross-examlnatlon-

Vol 2 164
(1) MR PETUMENOS judge we rested our case We rested
(2) our case - there s three more to go or somethmg like that
(3) but we expllertJy rested as did everybody else In the case WIth
(4) the understanding we had exhlbrts In We ve been dOing that
(5) thiS whole case If that s the grounds of getting a exhIbit
(5) out
(7) THE COURT I understand the dispute I won tadmlt
(B) It
(9) MR PETUMENOS I move Into eVidence exhibit 9030

(10) (exhIbit 9030 offered)
(11) MR DIAMOND Your Honor thlslsanartJclewnt1en
(12) by Dr Dakin He was cross-examined about a paragraph of it
(13) If I m correct thiS was never Identified I think he was
(14) SImply asked about whether he d wntten something
(15) MR PETUMENOS JUdge I think thiS IS a different
(15) category ThiS IS the WItness own statement
(17) THE COURT I don t remember the queStlonmg that went
(lB) on about thiS
(19) MR DIAMOND I m pUlling the transcnpt nght now
(20) Your Honor
(21) MR PETUMENOS I don t remember either JUdge
(22) THE COURT Counsel-
(23) MR DIAMOND Your Honor It s probably a good thing
(24) that I pulled the - pUlled the transcnpt because apparently
(25) you had sustained my objection to Mr Petumenos reaellng thIS
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(1) all of these are In the cross examination of defendants
(2) archaeological expert which we pOinted out to him the
(3) pnnclples that hiS own client had suggested eXisted
(4) THE COURT Who produced thIS?
(5) MR PETUMENOS The-
(5) THE COURT Who produced It?
(7) MR PETUMENOS These indIVIduals who are on the
(B) arucle are all Exxon archaeologists from the cultural
(9) resources program

(10) THE COURT What s the objection?
(11) MR DIAMOND It was not offered Into eVidence Your
(12) Honor At most he was asked about one line on one page
(13) don t even believe thiS was even Identified In the record If
(14) a document - HthiS document had been offered In Its entirety
(15) to prove all of the truth of the matters asserted while the
(15) tnal was stili on gomg as IS the case WIth numerous other
(17) exhibits plamtlffs now want to get In now eVidence IS closed
(1 B) we could have been In posItion to offer explanatory testimony
(19) we would know which parts of the things they re talkmg about
(20) These are very lengthy reports Commg In after the close
(21) of eVIdence and offenng new exhibits seems to me IS
somewhat
(22) unprecedented If they cross examined Dekm about a line In
(23) there then It s 10 the record but they ought not to pUt the
(24) entire document Into eVidence WIthout any kind of foundation
(25) There are a whole bunch of them 10 the same category

Vol 2-165
(1) Into the record
(2) THE COURT I must have been wrong This IS on what
(3) page?
(4) MR DIAMOND Its highlighted 9030 Is the exhibit
(5) number
(6) THE COURT You re nght
(7) MR PETUMENOS I think he s right I wlthdrawthe
(B) offer
(9) THE COURT 9030 16 notadmrtted

(10) MR PETUMENOS I move Into eVidence exhibit 9023 and
(11) I m gOing to venture forth to say I think I did read thiS one
(12) and It s Mr Dakin s I think that was read Into the record
(13) It IS a statement of the WItness
(14) THE COURT If it was read-
(15) MR DIAMOND The part that he wants Is already In the
(16) record
(17) THE COURT Then It s not gOing to be admitted If
(1 B) It s In the record
(19) MR PETUMENOS EvenHltshlsownstatementas
(20) opposed to-
(21) THE COURT If It 6 read Into the record and made
(22) clear It s hiS own statement as far as I m concerned the
(23) transcrIpt IS the same thing as the book
(24) MR PETUMENOS Justa minute Judge
(25) ThiS IS an objection to their exhibit

l
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(1) Oh It s a bigger problem than that I think that Exhibit
(2) DX15495 IS a page of the SNA report I think - maybe that s
(3) been taken - Randy I thought the Issue on reports was
(4) solved I think the problem here IS thiS may have gone In
(5) before we got to the Issue of whether pages of reports come
(6) In It s the In the record problem
[7) THE COURT If It s In we have a diSCUSSion on the
(8) record about why It s In

(9) MR PETUMENOS There was a diSCUSSion on the record
(10) at transcnpt 4019that the assumptions portions In which -
(11) assumptions and limiting conditions of that exhibit could go In

(12) aswell
(13) MR OPPENHEIMER I m confused as to the Issue ThiS
(14) was the SNA appraisal Your Honor In Kachemak 2 that Mr
Mundy
(15) did I think We re going back a long time gOing back to JUly
(16) 28th here but- and Mr Petumenos had wanted to have the
(17) statement of-I m not sure what they re called but the
(18) assumptions and limiting conditions added and I had no
(19) objectIOn to that
(20) MR PETUMENOS ApparentlYlntheaudlttheydld
(21) yesterday It wasn t In so It needs to be
(22) MR OPPENHEIMER It needs to be added to It
(23) MR PETUMENOS We couldn t get them to do It on their
(24) own
(25) THE COURT Is It JUst a piece of the exhibit that s

Vol 2 167
(1) not there?
(2) MR OPPENHEIMER Apparently Your Honor I m not
(3) aware
(4) THE COURT Get the piece and put It there
(5) MR PETUMENOS Mr McCallion has a motion
(6) THE COURT A motion?
[7) MR PETUMENOS To admit a document
(8) THE COURT Don tscare me like that Mr Petumenos
(9) I was gOing to have to work myself up today

(10) MR McCALLION 1could have taken the day off or
(11) listened to thiS
(12) THE COURT What was It?
(13) MR McCALLION ThiS was an Issue that had been
(14) deferred dunng the cross-examination of Dr Gifllllan We had
(15) moved In a report the three pages of an abstract of a report
(16) of a Dr Houghton which Dr Gilfillan was cross-examined
(17) about Your Honor indicated that you would like to see the
(18) transcript references relating to the cross examination of Dr
(19) Houghton on that Issue whIch we have which is page 5524 and
(20) consecutively and the examination related prlmanly to
(21) paragraph on page 2 of the abstracts
(22) THE COURT May I see It please?
(23) THE COURT Starts on thiS page
(24) MR McCALLION Yes and subsequent to that
(25) THE COURT Okay I see It It s a three page

Vol 2 168
(1) document that s PX1974 that the diSCUSSion regarding
(2) Dr Houghton s paper IS on page 5526 and 5527 of the
(3) transcnpt I think and that s It In Its entirety
(4) MR McCALLION Your Honor If I could Just clartfy
(5) the record We are offenng at thiS time Just the abstracted
(6) first three pages of the document which IS rather voluminOUS
[7) In order to cut down on paper
(8) THE COURT Okay
(9) MS SMITH Your Honor onglnally they wanted the

(10) whole thing In which we clearly had problems with Three
(11) pages IS more reasonable Our positIon IS that the only thing
(12) he asked him about was on page 2 He read It Into the record
(13) He said Do you agree Gilfillan said no
(14) They changed their mind Immediately thereafter and
(15) pub lished another study the next year saying recovery was
much
(16) more rapid and I don t know why the three pages need to come
(17) In He was asked about It It was read In and he disagreed and
(18) we went on
(19) THE COURT Yeah I m sorry there IS also diSCUSSion
(20) of thiS on - on page 5524 and 5525 of the transcnpt I agree
(21) wnh your position Ms Smith It s not comIng In
(22) MR PETUMENOS Next I have something light and easy
(23) I have the Issue of propaganda and you told me before that I
(24) should get - gather together the transcnpt for you and I ve
(25) done It ThiS IS of course the propaganda - I say that

Vol 2 169
(1) With you know trying to get the Court focused on what the
(2) problem was
(3) MR DIAMOND I must be missing something 1thought
(4) you ruled on thiS definitively
(5) THE COURT I m not sure I did
(6) MR PETUMENOS No no I was allowed to go look at
[7) the transcript as of the last heanng You said I was allowed
(8) to go back and look at the transcript and show It to you
(9) THE COURT Let s JUst say nght now the record favors

(10) you Mr Diamond
(11) MR PETUMENOS Atpage-notsurewhatpageltls
(12) Volume 1 page 38 on August 15 those documents were placed
In
(13) your hand JUdge and in a drf1erent context You looked at
(14) them and you concluded that they were-
(15) THE COURT Is that It? The discussion is on pages
(16) 37 38 and 39
(17) MR PETUMENOS Dldn t take very long
(18) THE COURT That s all offt?
(19) MR PETUMENOS I hope so You have my only copy now
(20) MR DIAMOND Which transcnpt are you looking at
(21) now?
(22) THE COURT Volume 1 August 15th 94 page 37 38
(23) and 39
(24) MR PETUMENOS I think probably we must have gotten a
(25) dally that day as opposed to the -
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(1) MR DIAMOND I have the August 4th discussion about (1) and I realized I feel like I have the obligation for my
(2) the request that thiS be taken out of eVidence and I have the (2) clients that a document which I believe IS clearly
(3) September 8th diScussion about thiS as well (3) inadmissible - welcome you to review It again - ought not to
(4) THE COURT What did I do on August 4? (4) be entered against our clients because of the Court s reaction
(5) MR DIAMOND You said It IS definitely (5) to Mr Stoll
(6) objectionable counsel but It s also admissible The (6) I ve asked you to take a look at these documents to see If
(7) objection IS overruled (7) you really think they are admissible under 801 or If the
(B) THE COURT All right What was the final reference (B) appropriate remedy for Mr Stoll s remark IS the admiSSion of
(9) In the transCrIpt? (9) the documents and ask you to reconSider

(10) MR DIAMOND This was September 8th Mr Stoll (10) That s the concern Mr Stoll made an Inappropnate
(11) requested It be taken out of eVidence again (11) remark Mr Stoll s prepared to be responsible for It
(12) MR PETUMENOS Show hlm"the whole thing because that (12) personally but 1don't think It ought to be to the clients
(13) was only a few days ago because I remember that one 1was (13) detnment at thiS pOint that a document like thiS go Into
(14) given leeway In that hearing to - to show you the transcript (14) eVidence
(15) references (15) There S actually Exhibits DX15488 IS tt7
(16) THE COURT All right so what I did was on August the (16) MR STOLL No It s confUSing
(17) 4th? I admttted It over Mr Stoll s objection correct? (17) THE COURT Okay Give me the books again counsel
(IB) MR PETUMENOS Correct (lB) I wantto look at the books again I think It SfaIr to say-
(19) MR DIAMOND I think you may have -I thtnk It had (19) I ve looked at all the pages of transcript It s fair to say I
(20) already been admttted It stayed In over Mr Stoll Srequest (20) admttted them I admttted them for a speCIfic purpose but what
(21) Itbewtthdrawn (21) Mr Petumenossaldlstrue hedldntsayanythlngatthe
(22) MR PETUMENOS Could 1give you Petumenos version of (22) time Understandable probably excusable If-I mean In
(23) how It feels from here? (23) other words he doesn t waive hiS objection
(24) THE COURT No walt I m trying to recreate the (24) And then the last reference In the transcript on September
(25) record (25) 8th I did say I would reconsider once I was given the whole
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(1) MR DIAMOND I stand corrected -
(2) THE COURT You moved It In and Mr Stoll objected and
(3) I admitted It right?
(4) MR DIAMOND Correct
(5) THE COURT Then on August 15th -
(6) MR STOLL Excuse me Your Honor In the Interim I
(7) had given you a copy of It You hadn t read It on August 4th
(B) THE COURT Yes
(9) MR STOLL On the 14th of August I gave you a copy

(10) of the - If I can lust approach here s - well thiS says
(11) the - I rna Itttle unclear as to - any rate we gave you a
(12) copy and you were gOing to read It over night and next day you
(13) read It and then that s when you made the comment on the
(14) transcript about It being obJeetlonable
(15) And Your Honor thiS IS a low pOint for me In the trial so
(16) I feel very badly about thiS my comment on that I say that
(17) again but-
(lB) MR PETUMENOS The - cutting to It what happened I
(19) think here Judge IS that In my view the document IS hearsay
(20) and It s very self selVlng and very damaging to the
(21) plalntlffs Mr Stoll made a remark In front of the JUry that
(22) was not called for The Court In all candor got very angry
(23) WIth Mr Stoll It was not a time that I was about to pop up
(24) and say - but I dldn t make the comment I don t want the
(25) exhibit In and then I thought about It and I thought about It

Vol 2 173
(1) letter
(2) MR DIAMOND I m not gOing to recharactenze the
(3) history I would like to say that Mr Petumenos starts off
(4) WIth the presumption thIS IS inadmissible Given Mr Selby s
(5) testlmony I don t know these would be Inadmissible

themselves
(6) they weren t offered to prove the truth of the matters
(7) asserted They were offered to rebut hiS testimony about how
(B) he was quote unquote handled by the Exxon people on thiS

tnp
(9) and what false information he was given

(10) The statement that may have pushed the Court over the
(11) eVldentlary edge was not In the nature of a sanction against
(12) Mr Stoll It was In the nature of let s be fair you have
(13) now charactenzed in front of the fUry Exxon s conduct Exxon s
(14) nondisclosures to Mr Stoll In a very pejorative way let the
(15) jury - to Mr Selby I m sorry let the JUry see what we re
(16) talking about and thiS IS not a case where Mr Petumenos IS
(17) being harmed merely because one of hiS co-counsel was being
(lB) sanctioned It went in for a dIfferent reason
(19) MR PETUMENOS And my response to that IS If you
(20) look at the documents I think you Will find that the remedy IS
(21) way overbroad to the injury and I think that the jury at the
(22) time was well apprised of the - that the Inference Mr Stoll
(23) was trying to make was Improper, and 1don t think that the
(24) entire - thiS entlre document - there s much more In those
(25) documents that was drawn Into Issue than the Selby
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(1) examination (1) We wish to WIthdraw 906 and place Instead 906 A
(2) Right now the offer IS the entire exhibit (2) MR STOLL No 906 IS the - we ve agreed that
(3) THE COURT Thanks All rrght Anything further? (3) this -It s JUst a - Mr Oppenheimer we ve worked this out
(4) MR DIAMOND No (4) It s a non Issue
(5) THE COURT They re out they re out It s Just not (5) THE COURT I see heads nodding I m assuming you can
(6) rrght to put all these documents In for that one limited (6) do that
(7) purpose and I believe that the cross-examination and what I (7) MR DIAMOND Mr Petumenos addressed all these as
(8) said to Mr Stoll and - and the eVidence as a whole IS (8) housekeeping Issues We assume he s gOing to keep a tidy
(9) entirely suffiCient to make your pOint Mr Diamond These house

(10) booklets do not need to go In (9) and not take advantage of us
(11) So DX15488 Is that the only number that this exhlbrt has? (10) MR STOLL I ve got two other - one IS housekeeping
(12) MR DIAMOND Well thiS IS partofa collection (11) onels-
(13) When we submrt the - the brreflng book to - as an exhibit we (12) THE COURT Now I have three minutes The clock IS
(14) Just won t Include those two brochures (13) ticking
(15) MR STOLL Your Honor again I m sorry about the - (14) MR STOLL Your Honor we have an ob/ectlon that we
(16) THE COURT The briefing book as an exhibit what (15) filed a motion on wrth respect to their surrebuttal exhibits
(17) number will rt be? (16) DX15614 and DX16413 we filed a little memorandum on Friday
(18) MR STOLL 15488
(19) THE COURT It Simply won t Include those booklets (17) Thursday
(20) okay that s good (18) THE COURT I remember that counsel I don t have It
(21) MR STOLL Your Honor again I m sorry forthe (19) up here WIth me
(22) comment (20) MR STOLL Can I give you a copy?
(23) THE COURT Counsel you don t have to apologize more (21) THE COURT Yes
(24) than five or SIX times to me or maybe seven or eight (22) MR STOLL These are excerpts These are two
(25) MR PETUMENOS Now I m dOing some housekeeping' (23) worksheets

(24) THE COURT 'remember I ve read thIs memo I
(25) remember It Are you prepared to make a response on this
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(1) think Now I m a parrot a puppet not a lawyer So If I m
(2) dOing this wrong -
(3) THE COURT I have five minutes Five more minutes
(4) MR PETUMENOS I need to WIthdraw Exhibit 222 - I
(5) need to Withdraw page 222 of Exhlbrt 688 I also need to
(6) correct the record that and page 710 could be Withdrawn and
(7) In Its place 720 should be admrtted
(8) THE COURT And you re gOing to do those things
(9) rrght counsel?

(10) MR PETUMENOS We re gOing to do those things and
(11) thiS was mlsspeaklng on the record I m told The last one Is
(12) that the Cornen videotape of which we ve had substantial
(13) controversy the clerk shows It not having ever been offered
(14) If that s the case I conSIder rt offered don t you?
(15) THE COURT I never-that s not my recollection
(16) MR PETUMENOS The Cornetl Videotape we moved to
(17) play before the JUry a number of times
(18) THE COURT I m sure that 5 true
(19) MR PETUMENOS And you said we could not My concern
(20) IS that the record reflects that we dldn t offer It
(21) (Exhibit 722A offered)
(22) THE COURT You ve offered It now and rt s not
(23) admrtted
(24) THE CLERK What s the number?
(25) MR PETUMENOS 722A

Vol 2 177
(1) anybody from Exxon s Side?
(2) MR OPPENHEIMER Your Honor you told me that I
(3) dldn t get to read these papers when they first came up you
(4) recall I hadn t seen the document the memorandum 'inferred
(5) from that that the arguments we d orrglnally made about their
(6) admISSion were persuasive I can address It If It stili needs
(7) to be
(8) THE COURT That s not my recollection My
(9) recollection IS I said you could read It but you dldn t have to

(10) file something If you felt comfortable arguing It It would be
(11) fine Wlth me I think that s what I said
(12) MR STOLL I was present that s what I understood
(13) you to say
(14) MR OPPENHEIMER Whichever Your Honor
(15) These were materrals that were put In as a result of a
(16) stIpulation as to the authentiCity of those matenals and
(17) you II recall that they had to do WIth the cross examlnatlon on
(18) rebuttal of Mr Carlson and It 5 really very simple and very
(19) straightforward The doctor or Mr Shoretl has treated the
(20) certain propertIes differently in terms of making - treating
(21) them alike as opposed to Mr Carlson who thoughtthey should
(22) be treated separately so our POint was Mr Shorett and our
(23) experts had used the properties 10 the same way
(24) The objection IS that the - these properties weren t used
(25) In an appraIsal In thIS case In POint of fact they were part

I
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(1) of the February 20
(2) cross referenced
(3) I think we showed the Court the two pages from that
(') document clearly WIthin the scope clearly WIthin the meaning
(5) of the rules we discussed at the last argument
(6) 801 (2)(d) (2) (SIC) I believe The only pOint that really
(7) comes up rn the memorandum - which was made orally but It IS
(8) even clearer rn the memorandum I thrnk when you look at It
(9) we re not arguing we never argued that somehow anybody IS

(10) usrng these propernes In questlon differently WIth respect to
(11) appralsrngthe Kodiak Island Borough propernes We don t
(12) dispute that Shorett did not do an appraisal of Kodiak Island
(13) The pornt IS that he clearly took the same propernes that
(1') Mr Carlson took and told the JUry - Mr Carlson told the IUry
(15) that you ought not to treat these properties as berng Similar
(16) rn terms of the krnd of matched pairs Mr MacSwarn did
(17) Turns oot Mr MacSwaln and Mr Shorett In all of their work
(18) treat them - treat them as Similar properties And that was
(19) the - that was the POint of the submiSSion
(20) THE COURT Okay Got you
(21) MR STOLL Your Honor verybnefly These are two
(22) papers If you look at the exhibit - If I can approach the
(23) bench to show you what I m talkrng about here The exhibits
(24) are these pages here
(25) THE COURT I see them I velooked at them
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(1) MR STOLL They ve got these adjustments on there
(2) which are meaningless unless you look at the whole report and
(3) thiS was a report that Mr Shorett did not for these
(4) plamtlffs these were not statements made by Shorett as an
(5) agent for these plarntlffs they were statements made by
(6) Shorett as an agent of other clients and the adjusted pnce
(7) goes to a totally collatera/lssue It s not proper
(8) surrebuttal It s hearsay
(9) There s no exception to the hearsay rule that IS

(10) applicable We ve attached the cases They re right on pornt
(11) on th,s Issue and Mr Carlson even though he was - he was
(12) asked Are you familiar WIth these pages and he said I m
(13) not that was the end of the diSCUSSion
(1') Now to put rn those pages Into eVidence IS - agam It S
(15) hearsay and It Sgorng to cause tremendous confUSion because
I
(16) don t know what they re going to argue from this I mean 
(17) THE COURT You lUst heard whatthey re gOing to
(18) argue
(19) MR STOLL Well It doesn t say that though then If
(20) they re gOing to argue that then then that IS hearsay because
(21) here we ve never had the opportunity for the declarant - to
(22) cross-examme thiS declarant on thiS matter Mr Shorett
(23) testified 10 our case rn chief He was never exammeCl on
(2') thiS - on thiS matenal
(25) THE COURT They dldn t have an opportunity to

Vol 2 180
(1) cross-examine those sCientists on the beach either did they
(2) counsel? But they were admitted for an entirely different
(3) eVidentiary baSIS ThIs was an admiSSion by a party opponent
(') under the rule
(5) MR STOLL Well Your Honor the difference between
(6) the sCientists on the beach - and I make thiS pomt rn those
(7) things - we attached the cases rn fact that Sable versus ~
(8) Meade Johnson case (Ph) IS nght on POint - IS that at the
(9) time that the sCientists were makmg those statements on the

(10) beach In Shuyak they were workrng for Exxon on the matter
that
(11) they were speaktng about
(12) When Mr Shorett made the statements that are contained In
(13) thiS report he was not workmg for Kodiak Island Borough He
(1') was workmg for other plaintiffs and so-
(15) THE COURT Yeah I ve heard those arguments before
(16) counsel
(17) MR STOLL I thrnk that -I mean the case law I
(18) think that we ve established there you don't agree wfth
(19) guess?
(20) THE COURT Oh I wouldn t say that counsel
(21) MR STOLL Well-
(22) THE COURT What I said was these were admiSSible
(23) under the rule
(2') MR DIAMOND I know you re leaVing I need ten
(25) seconds

Vol 2 -181
(1) THE COURT Walt a second I haven't resolved this
(2) questlon
(3) MR DIAMOND Sorry
(') THE COURT You know counsel thIS IS such a
(5) confusrng pornt and It s such a sort of penpheral debate that
(6) I m really very tempted to take this out.
(7) MR DIAMOND Your Honor it s - haVIng looked at
(8) thiS rn terms of the closrng argument It Ii not at all
(9) penpheral and It S not somethmg that we delayed in bringrng

(10) up This came up solely m rebuttal WIth Mr Carlson
(11) Mr Carlson took Mr MacSwam s matched pairs and said
they re
(12) wrong they don t prove what they re Intended to prove because
(13) he dldn t properly weIght things
(H) We turned to Mr Shorett s report He s using the same
(15) comparables and he weights them the same way we do It s
(16) directly contrary to Mr Carlson s analysIS of these parcels
(17) THE COURT Now you do know what they re gOing to
(18) argue don t you?
(111) MR DIAMOND Absolutely And as to all these
(20) arguments about who It was prepared for this very report was
(21) Incorporated by reference to our report in our case the report
(22) that Mr Shorett prepared on these properties
(23) MR OPPENHEIMER And there s an additIonal point to
(2') be made Your Honor though There was - hearsay objectlon
(25) was made Part of the discussion that Mr Stoll and I had In
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(1) the hall on thiS document had to do WIth avoiding surrebuttal (1) You passed your five minutes I m telling you every time I
(2) and rt was well understood what the substance was gOing to be (2) give you five you take 20 ThiS IS rt I m gOing off the
(3) of the testimony about these (3) record Resolve your problems and tell me how you resolve
(4) MR STOLL No them
(5) MR OPPENHEIMER That s correct (4) on Monday and If rt takes less than ten minutes I II let you
(6) THE COURT I don t want to have you - not again (5) do It
(7) counsel Not rn the last day of tnal You Just don t get to (6) Now here s what I want on Monday I want the clean packet
(8) say that he saId and she said and I saId The question IS what (7) of instructions JUst the way they re gOing to be given wrth a
(9) the record shows and whether thiS document IS admissible (8) trtle page - you know the caption of the case and a page at

(10) The document - all nght the document s admIssIble It s (9) the back JUst like the pattern that has my signature line on
(11) In the record I m not gOing to take It out of the record (10) It No citations no trtJes
(12) Now the question IS do I do somethrng about that? Do I (11) I want your - the plalntrffs exhibit regarding the
(13) open up the record agarn so Mr Shorett can testify? The (12) exhibit - theIr instructIOns that I refused to give I want
(14) answer IS no It s too late Too late (13) the same for the - for the defendants I want - and I
(15) MR STOLL Your Honor can we put rn the entIre (14) want - I probably want a separate packet from each of you
(16) document though? (15) that - that - that has instructions that have been discussed
(17) THE COURT The entire document? How many pages IS (16) that were objected to and I gave over your objection
(18) If? (17) Okay that s what I need from you on Monday Anything
(19) MR STOLL It s a thick document The problem I (18) else?
(20) have though Your Honor IS rt says adjusted pnce It does (19) MR PETUMENOS judge you have some of our
(21) not explarn the adjustment (20) matenals
(22) THE COURT Is there a section In there that gives It (21) THE COURT I do and here they are I think these
(23) In your pornt of vIew? (22) are defendants these are plalntrffs
(24) MR STOLL ExplainS the adjustments? (23) MR OPPENHEIMER Your Honor I m sorry rt was that
(25) THE COURT How many pages? (24) last category rt slate-

(25) THE COURT First you have plamtlffs that I ve
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(1) MR OPPENHEIMER It S In Your Honor rt s the other
(2) exhibit whIch In my copy here doesn t have those pages only
(3) the cover page
(4) MR STOLL That s what you gave as the exhibit
(5) MR OPPENHEIMER No Bob You ve got Volume 1 which
(6) IS Exhibit 15614 I hardly beheve I gave you lust a trtle
(7) page then you have the exhlbrt
(8) MR STOLL If you look on here It says one thIS
(9) IS what you faxed me

(10) MR DIAMOND We WIll Include the explanatory part on
(11) the-
(12) THE COURT All nght That Will be admitted The
(13) explanatory part Will be admitted
(14) (EXhibit 15614 Attachments receIved)
(15) MR DIAMOND I JUst need to clarrfy the record on an
(16) Important matter so I don t waIve nghts to make - to move
(17) JNOV With respect to my archaeology motion whIch I made at
(18) the close of plalntrffs case It was deferred until the close
(19) of all eVidence It was my understanding that that constituted
(20) making a motion for dIrected verdict on the archaeology claims
(21) at the close of all eVidence such that I can now move for JNOV
(22) post tnal
(23) MR PETUMENOS Judge we II stIpUlate hIS JNOV s not _
(24) waived
(25) THE COURT Counsel you passed yourflve minutes
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(1) refused to give nght?
(2) MR OPPENHEIMER Correct and we II be giVing you
(3) defendants that you refuse to give
(4) THE COURT Yes but then there Will be - I don t
(5) know If there are any of these but are there instructIons that
(6) I have given proposed by both of the parties over obJection?
(7) MR PETUMENOS Right
(8) THE COURT Do you need an exhibit for those?
(9) MR PETUMENOS Right He needs to know from the

(10) final instructions gOing to the jUry which Instructions are
(11) agreed upon and which instructions for which there s been an
(12) objectIon reserved
(13) THE COURT When I get the clean packet only the
(14) dISCUSSIons would reflect what instructions were gIven and
some
(15) of them aren t numbered so there 5 no way they can be
(16) IdentIfIed
(17) MR OPPENHEIMER Okay
(18) THECOURT Thanks 10 00 on-well getthepacket
(19) to me at 8 30 I want to review It from 8 30 to ten and then
(20) ten we II go on the record JUst to finalize things
(21) THE CLERK Off record
(22) (Recess at 5 00 pm)
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(1) EXHIBITS
(3) PX1111 offered 156
(4) DX161443 16141 45 DX16143 1 offered 162
(5) PX8516 offered 162
(6) 9030 offered 164
[7) 722A offered 175
(9) PX1111 received 157

(10) DX16144 3 1614145 DX16143 1 received 162
Ill) 15614 Attachments received 183
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(1) STATE OF ALASKA)
(2) Reporter s Certificate
(3) DISTRICT OF ALASKA)
(6) I Joy S Brauer RPR a Registered ProfessIonal
(7) Reporter and Notary Public
(8) DO HERBY CERTIFY
(9) That the foregoing transcnpt contains a true al'Jd

(10) accurate transcnptlon of my shorthand notes of all requested
(11) matters held In the foregoing captioned case
(12) Further that the transcnpt was prepared by me
(13) or under my direction
(14) DATED thiS day
(15) of 1994
(21) JOY S BRAUER RPR

Notary Public for Alaska
(22) My Commission Expires 5-10-97
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24 1417,9 11,21,1422,24
14322 24,144 17,20,24,
14518 24,14825 14912,
16 22 24 1502,12 16,18,
20 151 1 1525
14 18,25 153 7 1541,6 11
16,21 24, 155 3 5,8,20
156 1,6 9 22 157 1 6 8 16,
15818,21,25,1593,8,11,
16015 161 14,17,24, 162 1
8,13,21,24,1634,6,10,
164 7, 17,22, 165 2,6,9, 14
17 21 166 7, 25 1674 6,8,
12 22
23 25 168 8 19 169 5 9 15
18 22,1704 8,16,24,1712,
5,8 17217,1743 5 16,19,
23, 1753,8,15,18 22 1765,
12 1821,24,1778 17820,
25 17917 25,18015,20,22,
181 1 4,17,1826 17,22 25
1831225,18421,25 1854
8,13 18
Court (25)1174, 12124,
12524, 1267,11, 1292,
134 13 17, 1358,20, 1379
10, 14614, 16, 24, 148 12,
15116 1524 153 12, 154 20
169 1 171 22, 1724, 173 10
1783
court [2]1252 19
courthouse [1]1122
courtroom [2)120 14 152 17
cover [lJ 1833

crack (1) 135 16
create (1) 1486
created (1)11823
creatures (1)1144
cntena (1)111 8
cntlcal [4]140 22 23 141 3
cross (1)16718
cross-examination (5)
16225, 1631, 16714 1747,
17717
cross-examine (2) 17922
1801
cross-examined [3)163 22
164 12, 167 16
cross-referenced (1)1782
crystal (1)124 1
crystal-clear (1)119 3
crystallize (1) 118 1
crystallizes (1) 1113
cultural [3J 1333, 16120,
1638
cut (1)168 7
cutting (1) 17118

-0-
dally (1)169 25
damage (9)11425, 115 1,
11624, 120 19, 122 16, 18,
1236,1495
damaged [lJ 1129
damages [12J 114 19 1214
12221,22, 13619, 146 21,
14723, 151 22, 154 15, 155 1,
9,11
damaging [1]171 20
danger [lJ 14620
DATED (1) 18714
day (5)167 10, 169 25
17112, 1827, 18714
days (2)1158 170 13
deal (2)130 7, 148 19
dealt (2)1162, 1465
debate [2]142 18, 1815
debating (1) 14220
deCide (2) 1402, 14222
deCIded (1)1243
deCISIon (3) 1302,154 17,
15524
declarant (2)17921 22
defective (1)155 17
Defendants [13]108 12
12522,25, 13011,23 131 1
11, 17,20, 13218 1331, 12
134 8
defendants (12)12023
128 17 132 1, 154 25 157 9
1585 162 15 22 163 1
184 13,22, 1853
defense (2) 14123,15723
deferred (2) 16714 18318
definitely (3) 1279 1503
1705
definitIve [1]1477
definitively (1)169 4
degree [1J 14211
Dekln [3]163 22 164 12
16512
delayed (1)181 9
delete (1)15523
deleted [1]129 11
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demand [1]1499 16025, 161 15, 17223, examples [2]122 11,16020 1529, 172 18 19, 173 12
denominated [1)139 15 17919,183 2 except [2] 152 7, 1592 fairness [3)1471,5, 18
deposition [1]14123 door [1]1479 exception [4]158 9, 17, false [1]1739
deprive [1]119 13 Dorchester [2]15725, 1607 1592,1799 familiar [2]15621, 179 12
deprived [1]12013 double [2]108 18, 146 22 exceptions [1]158 11 familiarity [1]158 16
desCribing [1]15920 double-check [1]10923 excerpts [1]17622 fast [1]1086
description [1]160 11 doubt [2]12022, 15713 exchange [2]130 1, 15720 fault [1]153 12
designed [1]109 18 Dr [12]113 19 11923, excluding [1]13819 favors [1]1699
desperately [1]139 11 15822, 16111, 12 13, excusable [1]17222 faxed [1]1839
detail [2]147 19 20 164 12 16714, 16 18, 1682 Excuse [1]171 6 February [1)178 1
detailed [2)14618, 1481 draft [2)144 11 1452 excuse [1)11715 federal [1]14719
detenmne [3)142 17, 1505, drafted [4)1285, 13111, 13 exhibit [13)156 11, 13, feel [2] 171 16, 172 1
15710 drawn [1)17325 15715, 162 19, 164 9, 10 feels [1]17023
detenmnang [3]1128, drop [2)115 15, 116 14 165 10, 1661, 1754,5,21, felt [2)128 13, 177 10
11621 24 Drydock [1)126 14 183 6,14 fight [1]128 11
detnment [1)172 13 duty [1)140 12 exhibit [26]12524, 1267, 11, figure [2]12023, 12424
DIAMOND (32)1592, 5, 15, DX15488 [2]172 15, 17411 12922, 133 5, 134 17, 154 20, file [1] 17710
1605, 161 3, 13, 162 6 20, DX15495 [1)1662 160 16, 164 5, 1654 25, filed [2]17615, 16
163 11 164 11 19,23, 1654 DX15614 [1]17616 16611,25 17125, 1742, 11, final [8] 110 11, 14, 123 18,
15 1693 20, 170 1,5 10, 19 DX16143 1 [3]162 10, 12, 17 13 16, 17822, 183 2 4, 7, 12620, 13521, 157 12 1708
171 1, 4, 1732, 1744, 12, DX16144 J [3]16210, 12 17 184 11, 12 185 8 18510
1767, 18024, 181 3, 7, 19, DX1641J [1]17616 exhibits (3)162 12, 17, finalize [1)18520
18310 15 17215 find [5] 144 13, 154 14, 1559,

J
Diamond [16)10922, 1188, -E- exhibits [14]1252, 134 20, 162 9,17320
12810, 11, 1301,2,4, earth (1)112 23 14712, 1532, 1564, 15720, fine [9]10923, 12515, 1268
131 15 16, 144 18, 15221, eastern [1]11020

160 17, 162 4, 16, 163 17, 21, 15, 12725 14224, 157 13,
1624 6, 169 10, 1749 easy [1]16822

164 4, 17615, 17823 160 14, 177 11

I difference [2)143 8, 1805 edge [1)173 11
eXisted (2)111 3, 1633 flnashed [1)157 9

I I differently [4)11320, 140 10, effect [2)146 5 147 14
eXisting [1]12723 First [1)184 25

l _' 177 20, 178 10 eight (1)17424
exISts [1)13120 first [20]108 11, 15, 1099,

difficult [1)144 14 Ellamar [6]11019,21, 1114,
expect [1]153 1 12125, 124 18, 128 14, 16,

I
~ diffiCUlty [2]122 23, 123 1 experience [1)144 12 136 7, 1382, 143 16, 20,

, I Diminution [1]12114
115 15, 1248, 10 expert [1]163 2 148 10 150 1 13, 153 15,I

elsewhere [1]119 15I
I diminution [6)11520, end [3]121 7, 13713 179 13 experts [1]177 23 15610 12, 162 14 1686,

11617, 11720, 121 14,20,21 enforce [1]1244 Expll'8S [1]18722 1773
I

I
dire [1]14711 enter [2)152 4, 15618

explain [3]1188, 120 16 FIVe [1]1753
I directed [3)127 13, 17, 18221 five [6]109 6, 17424, 1753,
I I

18320
entered [1) 172 4 ExplainS [1)18224 18325, 184 1,2

direction [1)18713
entirety [2]16314, 1683

explanatIOn {2]144 4, 1471 fIXed [1]13320entrtled [7)122 3 18 12324,
disadvantage [2]128 13, 1472 7 18 20

explanatory [4]146 17, fIXing [1]11025
16021 ERST [1]1363 163 18, 183 10 13 flows [1]151 23
disagree [3]12325, 146 15, essentially [1]15725 explicitly [1]164 3 flying (1)1086
1484 establish [2]12713, 13619 explored [1]11121 focused [1)169 1
disagreed [1)168 17 established [1]180 18

express [1)146 7 follow [2]108 15 16024
disagreements [1]1088 estate [3)11023, 114 2 21

extent [5]1128 25 143 7, follOWing [2]1104, 14
disconnect [1]11610 estimated [1]11711

14468 follows [2]10824, 127 17
diSCUssed (5)128 3, 130 17 evaluate [1)14225

extra [1]112 13 footnote [1]12116
I I 135 13, 1785, 184 15 evaporate [1)122 2

extract [1)161 8 for-Instance [1)141 22

~j

diSCUSSing [2)11113, 1516 Everybody [1]15217 extraneous (1)128 15 foregOing [2]1879, 11
diSCUSSion [11]142 18,

everybody [1]164 3
Exxon [22]108 18 24 Fonn [2)153 17, 154 23

1512, 166 7, 9, 168 1 19 evidence [46)110 16, 18,22, 109 15 11025 11324, 114 7, form [7] 1537 11 20, 155 11
I 1 169 15 170 1 3, 179 13 11713 14, 11822 1205, 11 1622,25

I 18125
1114 5 1126,24, 113 12, 128 6, 138 24, 139 2, 15220, fonnat [1]161 7114 7, 17,24 1153 14,

diSCUSSions [1)185 14
11610, 13, 11718, 1184, 19,

16120, 163 8, 1738, 13, fonns [1)154 15
dISpute [10)108 16, 1105, 1194, 8,21, 120 1,5 1378,

1771,18010 forth [4]108 6, 11924, 133 5,
I I 14716, 15119, 15521, 1588 141 17 20, 24 142.2 3,

Eyak [3)11223, 11325, 16511
19 164 7, 178 12 14825 1492, 12, 156 18 11516 FORTIER [7] 140 25 141 8,
diSputes [1]140 1 16311 17,21,24 164 9, 19,22 1498, 15 16119
distinction [lJ 15820 16510, 1702, -F- Fortier [3]138 10, 144 15,

I I doctOr[lJ 17719 15221
I doctrinal [lJ 13820

11, 172 14, 174 8 179 14, face [1)14212
found [lJ 1203

l~ 18319,21 fact (26)11022 1115, 15,
document [24]108 19, eVidentiary [2)17311, 1803 21, 11216, 1146,12, 11613

foundation [2]162 24 16324
13921 1404, 7 15 163 14, four [lJ 1096

I 24 1677, 168 1, 6, 171 19,
eViscerates [lJ 1123 11723, 1184,9 14, 1232 9

frame [1]151 1I I exactly [1]13025 1298, 13713, 1386 139 10
~

1722 13 17324 177 4, examination [3J 167 18, 20, 14120, 1479, 1522, 1553, 5, Frankly [1]110 13

I
1784, 182 1, 9, 10 16, 17 19 1741 177 25,1807

frankly [2)14919 1523
documents [7J 1089 16912 examined [lJ 17923 factors [2J 11621,23 free [2J 11021, 1206

IJ
172 6 9 17320 25 174 6 example [11]110 19 1141, facts [lJ 14222

Friday (1)17616
doesn t [16]1138, 20, 11616 17, 18 12122 122 1 factually [lJ 14610

front [4J 13121, 1436
11721 118 14, 15 124 1 13822 1474 154 13 1609 fair [7J 122 18 21, 139 22, 17121 17313
142 18 151 12 25, 154 25 full [3J 13711, 15225, 153 1

I I From demand to full
,-I



s...c Systems Apphallons STATE TRIAL HEARING (CONTINUED) 9-10-94 V 2 (CONT FROM 9-9)
fully [1)114 10
function [1)158 10
fund [1)1493
fundamental [1)1476
furiously [1)108 6

-G-
gather [1)16824
gave (9)112 12, 12125,
133 11, 15012, 1719, 11,
1834,6, 184 16
Gilfillan [3)167 14, 16,
16813
GIVe (2)1361, 172 17
gIVe [35)118 17, 12021,
1256, 8, 1265, 9, 19, 1273,
4 128 12 1302, 11, 12, 16,
13222,25, 1339, 134 16,
144 4,7,9,16 25, 1454,9,
1508 1533 154 18, 17022,
17620, 184 2,12, 1851,3
Given [1 J 1734
gIVen [14)108 19, 109 13,
132 15, 143 12, 15113, 1534,
15923, 170 14, 171 7, 17225,
1739, 184 7, 1856, 14
gIVes (1)18222
gIVing [7)11616, 17, 1555
8 10 1852
glad [2)1149, 162 4
GNA [2]12110, 12
goes [8)11825, 134 12,
1426, 1467, 1611,23,24,
1797
Gordaoff [4)156 15, 16, 19,
15711
gotten [1)169 24
governments [2)1392
14720
Graham [2J 14123, 1421
Great [1]162 8
great [lJ 124 15
greatly [lJ 1484
grounds [lJ 164 5
guess (7)1245, 126 12
1322 140 18, 14921, 158 19,
18019
gUldeltnes (1)144 10
guys [1)15922

-H-
hadn t [2) 171 7 177 4
haff [1)1504
hall [1)182 1
hand [4)12124, 12722
143 14, 169 13
handled [1]1738
handwntten [1]1087
happening [2)1202, 1305
happens [1)119 11
hard (1)12022
hardly (1)183 6
harm [2) 10825 151 23
harmed [2J 114 6, 17317
harmful [1)144 4
harmless (1)1595
Hamson [1 J 158 10
hasn t [1J 1206
hate [2]1563, 6
haven t [10J 123 10 138 1

fu lIy to JUry

142 16, 25 1432, 1482, 7
21, 16025 1811
he'd [1]164 14
head [1]159 17
heads (1)1765
hear [4)114 10, 1176,
130 10, 148 15
heard [5]1249, 1482 21
179 17, 180 15
heanng [4)10921, 153 14,
169 7,17014
hearsay (6)17119, 1798 9,
15,20, 18124
heed [1]1173
heeded (1)139 13
held (1)18711
help (3)108 14, 1399, 157 22
helped (2)118 1, 162 2
helps (2)114 7 1386
HERBY (1)1878
High (1)13224
high [7)109 18, 110 1,
12823 24,1326 1333,5
hIghlighted [1)1654
hIre (1)11710
hIstory (2)140 1, 1733
Hold [1]16015
holds [1)1505
honest [1]1389
Honor [84)10920, 1106,
1112,23, 1157, 11620,25
120 16, 12118 122 12
12323, 1242, 13, 17, 1256
15, 1264,8 12, 16, 1279
1295,8 11 23 25, 13213
134 3, 6 1366 10, 1384, 12,
22 1394 9 140 14 141 10
19 1424,
14319 1461,14 14710 15
1483 1498 15 15021
1527 153 9 154 4 19 155 2
7 18 22 24 156 20 15815
16312 164 11 20 23
166 14, 1672 17 1684,9
171 6,15,17415,21,17614
177 2 14 17821 1805
1817 24 18215 20 1831
184 23
hope [4]1102 123 10 1292
16919
Houghton (3)16716 19,
1682
hours (2)120 13, 14
house [1]1768
housekeepIng {3J 17425
1768 10
huh (1]1383
hurt [1)11023
hypothecates [1)11321

-1-
I d (3)119 19 13011, 1438
I've (20)108 19, 1157
121 17 122 13 1274 13323
1354 13723 14313 1533
4 1575, 16824 1726, 19
17610 24, 17825 18015
18425
Ie [1]1619
Idea [4J 115 15 1179 1253

1388
Identified [3)163 13 164 13
18516
Ignore (1)118 13
Illustrations [1]122 15
Imagination [1)144 13
Imagine [1]144 10
ImmedIately [2)122 25
16814
Impact [1)1206
Impacted [2]11023 114 1
Impacts [1]1143
Impaired [3]115 17 22,
1163
Impairment [2] 11722,
12412
ImperatIVe [1]139 17
Implication (1)1473
Implications [1)118 12
Imply [2]140 17 19
Important [5]12821, 134 20,
14011, 1414, 18316
Importantly [2]146 6 15114
ImpossIble [1]144 10
ImpreSSion [4)143 20 1462,
1486 1596
Improper [1)17323
Inabllrty [1)113 18
lnabllrty-to-market [1J 11118
inadmIssible [3]1723 1734
5
inappropriate [1]172 10
inartIculate [1)1211
incentIve (1)1494
Include (8)126 10, 13 1322
3 154 19 174 14 19, 183 10
Income [1)11923
Incorporated [1]18121
Independent [1)151 23
indicate [1 J 112 15
indicated [3)1376 1457
16717
indicative [3]123 1,9, 142 13
indiViduals (1)163 7
inexplicable [1J 1615
Infer [1)124 11
Inference [1)17322
Inferred [1)177 4
informatIon [1J 1739
Initially (1)156 17
injury [1)17321
Innocuous [3J 154 2 3
16019
inSidIOUS [1]1148
Instruct (5)1133, 14723,
148 13 149 19 1503
Instructed [5]111920
11524, 12822, 135 15
instructing [2J 11619, 14820
Instruction [7J 108 13 1299
13223 133 1 134 9, 1458
15015
instruction (77)108 17
1098 12 25, 1104 10, 11
11123 1123 4 12 1139
1149 1154 11820,11918
120 10 11, 12221 12316
24 12420 1257 9 12613
14 127 15 17, 1282 6 19
20 1291 10, 11 1306, 7
13218

133 6 134 11 136 5 6 137 5
13818,14219 14316 17
18 20 144 7 12 24,145 4 6
9 10,15,1621 1467,11
17 1472,8,15 22,1481,16
21,1506,14 15111,13 16
Instructions [4J 12521,22,
25,15011
instructions (30)1161 4
11917 1251, 19, 1261,
132 16 133 10, 134 6 135 13,
1361, 14313, 14622 1515
14 20, 152 10, 1532 3,4, 21
25 1847 12 15 1855 10,
11,14
Intend (1)113 12
Intended (4)1195, 125 13,
13221, 18112
intending (1)11518
Intent (2)11721, 12712
Interest (1)13223
Interest [4)12824 13711,
15,1415
Interesting (2)115 12 13925
interIm [1)171 6
Interior [1]140 12
Intertidal (1)131 23
Intervencng (1)1098
Introduce [1]11514
Involved [1)139 6
Irrelevant (1)144 9
Irrevocably (2)109 10 11
Island (4)159 16 17811 12
18013
Island (1)160 9
Issue (40)109 18, 19 1101,
9 11, 1113 1131,5 1155,
1181 9, 11917, 121 6,
12315 1281 13211 14,
13311, 1358 1378 1415
1436 13 1453 146 15
14813, 149 1 1509 15913
1663 5 13 167 13 19
16823, 17325
1797,11
Issues [8)1133, 1377
14621 1476 10, 148 4 6,
1768
It'll (1)12110
It II (1)108 14

-J-
JNOV (3)183 17 21 23
Johnson [4)16111 12,13
1808
JOY (1)18721
JUdge [2OJ 1085, 14 1094,
11821, 1275 128 1 13922,
144 16 14821 1563 16119
25 164 1 15 21 16524,
169 13 17119 18323,
184 19
JudiCIal (2) 129 21 13721
July (1)16615
Jur [1)12116
Jury [7)1082 12521,22
13222 133 1 134 9 1458
JUry [40]111 9 13 11218
113 14 16 11524 11724
1189 19 12316 12416



-0-
object (2)154 25, 162 20
objected (5]128 6, 151 9
15723 171 2, 184 16
objecting (2]143 17, 160 1
objection (21)125 10,
134 13, 153 4, 15714, 16, 18,
161 9, 162 11 163 10, 164 25,
16525 166 19 170 7, 17,
172 23 176 14, 1n 24,
18124 184 16, 1856 12
objectionable (2]170 6,
17114
objectiOns (3)138 20,
15711,162 7
obligation (1)172 1
Obtain [1] 13612
obtain (1] 12121
obViously (2]15119, 1603
occurred [1]1495
offer [7]122 5, 157 5, 158 1
163 18, 1658 1742, 17520
offered [12]156 13, 162 12
19, 16311, 14 164 10, 1736,
7, 175 13 14 21,22
offering (2]163 21, 1685
offshore [1]1144
Oh [7]120 11, 1319, 13321
153 19 156 1, 1661, 18020
011 [2]1202, 122 2
Oiled [3]11325, 155 1, 11
OIling [1]122 1
Okay [15]1085 113 14,
121 3, 135 7, 13723 14525,
150 2, 1569 159 15 16725
168 8, 172 17, 17820, 184 17,
18517

-N-
name [1]111 6
named [1]11725
narrative [1]160 6
Native [10]13223 136 12
13719, 138 23, 139 3, 140 9
148 19 1478 21, 156 14
NatiVes [1]141 16
natural [3]11521, 14723

-M-
MacSwaln (6)14911,15724,
1607, 17816, 17, 18111
maintain (1)1393
marked (1)125 23
markedly (1)1191
market [19]111 5, 7 8, 18,
11515 18, 11719,20, 1184,
1191,5, 10,11, 1202,3,
122 8, 124 10, 1465
marketability (10)110 17,
1171, 11,22,24, 11818,
12018, 1238, 24
marketing (9]11222, 1132,
3, 115 17, 124 20, 126 1, 3
marketplace [2J 114 13,
1234
masquerading (1)11119
matched (4)111 14, 11614,
17816, 18111
material (2]128 15 17924
materials (3]1n 15 16,
184 20 -
matter (4]13720, 17922
18010 18316
matters (4]13824 163 15
1736,18711
McCALLION (5]135 23
16710 13,24 1684
McCallion (1]167 5
Meade (1]180 8
Mean [1]13224
mean (29]109 18, 110 1,

-L-

-K-
Kachemak (1)166 14
keep [3]1158, 12619, 1768
Kodiak (9]11224 116 14,
1176, 7, 120 17, 124 7,
178 11, 12, 180 13

BascSyslemoApphclIlJons STATE TRIAL HEARING (CONTINUED) 9-10-94 V 2 (CONT FROM 9-9) ConcordlIncebylDok-5ee(27)

1282,22 1325,137'19, 16312,22, 184 9 11115,11224, 11318, 1499
141 6, 14222, 143 6, 144 2, listen (2)132 12, 156 12 11720, 118 10, 12823,24, nature (2)173 11, 12
14621, 148 3, 15615,19, listened (1)16711 1326, 1332,4,24, 1394, nearby (1)119 11
15710,24, 1584,25, 1591, live (6)110 13, 1111, 11211, 140 17, 18, 1427, 10, 14320, needs (5)12210, 16621,22,
16019, 1615, 171 21, 17313, 17, 12515, 14624 148 4, 14725, 14921, 152.25, 1n 6, 1859
15 21, 17517, loaded (1]13823 15911, 1602, 172.22, 17916, negatIVe (1)1473
17814 18510 locale (1)112 7 18017 negotiated (4)12724
Justice (1)1464 logic (2)116 10, 124 13 meaning (1)1784 153 21,22 25 --../

logical (1)126 13 meaningless [1]1792 negotiating [4]121 8, 139 6,
logically [1]12717 measurable [1]1236 10 150 22
looks (2]143 15, 154 11 measure (6)114 19, 1196, negotiation (4)1188, 12714,
loose (1)131 9 1214,21, 122 21,22 13912, 15221
loss (18)110 16, 11113, meet (1)11512 Nerf (8)15823, 159 1,3,5,
1129, 11418, 11711, 17,20, memo (1)17624 17, 16019, 1619
22, 121 19, 122 7, 8, 1235, 7, memorandum (4] 176 16, night (2)121 5, 171 12
8 9,13817 1n 4,1787,8 Nobody (1]14317
loss-of-use (2]122 16 22 method (1)12620 nodding [1]1765
lost (23)110 17, 18,22, 111 5, methodology [1]113 19 non-Issue (1]1764
6 16, 11223,24, 11317, middle (1)114 10 nondISclosure (1]131 6
11415,24, 1151, 11616, 19, miles (3)11324,25 nondisclosures (1)173 14
1198 9 10, 14, 16, 1212, mind (2]144 10, 16814 Notary (1)18721
13323, 13620 mine (2]133 23, 1586 note (1)150 1
lost-market (2]115 11, minimIZing (1)14810 notes (2)108 7, 18710
11612 minute (1)16524 notice (2)12921, 13721
lost-marketability (1]11618 minutes [8]114 11, 15910, notion [1]11116
lost-marketing [1]112 16 1753, 17612, 183 25, 184 1, number [15]11715, 1276,
lost-use (7)11119, 113 1, 4 130 2, 133 5, 135 23,24,
1147,23, 11612, 15, 11922 mlSnumbered (1)13112 1361, 154 10, 157 6, 162 14,
lot [7]110 16, 11515, 1205, mISSed (1]153 16 165 5, 174 11 17, 175 17, 24
12815, 1391, 14725, 152 11 mISSing (1)169 3 numbered (5]12525, 12914,
lots [5]108 7, 1248,11, mlSSpeaking [1]175 11 134 2, 1353,18515 -
1432, 1453 mlsspoke (1)12923 numerous (1)163 16
low (1]17115 mIStake [3]130 22, 24, 135 5
lower [2]11312, 11819 mISUnderstanding (1)15721
lozenges (1]1158 modest [1]129 10
lucky (1)1302 modified [3]10820,21,22

moment [2]1192, 12111
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16715 1686 16 17612
three-page [1)16725
three-quarters [1)11920
threw [1)114 17
throat [1)1158
throw [1]14114
throwing [3]15822, 1599

17
Thursday [1]176 17
ticking [1]17613
Tide [1]13224
tide [7]109 18, 1101, 12823
25, 1326, 1333 5
tidy [1]1768
Tim [4]1183, 151 6, 15317,
22
tImes [3]11625 17424,
17517
tIming [1]162 8
Tl1le [1]13612
tl1le [5]13710, 15 1415
1836,184 8
trtled [1]13225
titles [1]184 10
tomorrow [1]1565
topic [3]12821, 1485,
15815
tOPICS [1]1476
totally [5]112 3, 123 10
13017,1797
tough [1]1382
track [7]1593,4 5 160 17,
19,22
tracks [1)161 2
tract [1]161 14
transactIon [2]119 11,
12410
transactIons [2)1178,
14913
transcnpt [20]129 17,
148 13 164 19, 24 15523,
16610, 16718, 1683,20,24,
169 7 8 20 170 9 14
17114 172 19, 24 1879 12
transcription [1] 187 10
treat [5]1252 127 16
17815,18
treated [4]1299, 140 10,
17719,22
treating [1]177 20
treatIse [3]1429,15 23
tremendous [1]179 15
trial [5]1505, 163 16, 171 15
1827
tnp [1]1738
troubled [1]142 11
troublesome [1]1155
true [7] 133 15, 1423, 14518,
149 12, 172 21, 17518, 1879
truly [1]139 10
trustee [1]1474
truth [2]163 15, 1736
tum-off-the-audlo [1]15923
turning [1]159 16
Turns [1]178 17
turns [1]11115
type [2]112 7, 1232
typed [2]13614, 14321

-u-
Uh-huh (2)1095 1108
unable [1)1466
unacceptable [1)118 16
unclear [1)171 11
understand [22]1139,11,
118 12, 16 1246, 1284,
1329 134 3 8, 14112,
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-y-

-z-
Zone (2) 131 23, 13220

Yeah (4) 15012, 154 11,
16819, 180 15
yeah (2) 133 24, 1502
year (1) 168 15
yellow (2) 12524 1501
Yesterday [2]1359, 13
yesterday [24) 108 10, 111 4,
6 10, 11316, 114 16, 12520,
23, 1283,9, 12, 129 1, 7,
1308,18,13217,20,21,
1338, 1457, 11, 15, 148 22,
16621
you'd [2]147 15, 154 7
You'll (1) 1176
you'll (6) 1266 130 10,
144 17, 15611, 17717
You've [2]17522 183 5
you've [13]123 17, 12622,
1271, 132 12, 134 20, 136 10,
1382, 14225, 143 3, 14, 15,
17,1452
yours [1]134 15

-v-

-w-
Walt (4]120 12 1309, 1395
1811
wart (2) 1395, 17024
waive (2) 17223, 1B3 16
waived (1) 183 24
wanted [6) 116 1, 11B 5
12B 7, 135 16 16616 16B 9
wants (2) 1565, 165 15
wasteful (1) 16016
watch (2) 15912
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154 24, 158 14,20, 1604, waters [1]1143
16111, 164 7 ways [3]11420, 119 18,
Understandable [1]172 22 1245
understanding [B]109 13, we'd [2]1368, 177 5
14, 110 14, 124 19, 12716, We'll (3) 10923, 1275, 134 4
135 14 164 4 183 19 we'll (5) 158 1, 16125,
understands [1) 132 5 18323, 1852,20
understood [3) 1605, We're [B) 11421, 1169,
17712, 1822 11812, 12018, 140 6, 15220,
undo (2) 120 7 166 15, 175 10
unfair (1) 148 19 we're [26]108 15, 10923,
unfortunately [1]129 15 1106, 111 9, 11322, 11421,
unmarketable [1) 1176 1166,8, 12, 11723, 11920,
unnecessary [3]13820, 12323 124 18 19, 12610,
147 17 138 14, 25, 13920, 140 3,
unolied [3) 11020, 1551, 11 1477,21, 15222, 154 23,
unprecedented [1) 163 22 15719, 17315, 1789
uses [9) 11116, 11516, We've (3) 134 5, 164 4,
13712, 16, 19, 14115, 18,20, 179 10
21 we've [12]1249, 133 17,
utility [1) 122 7 1385, 14220, 14613, 15210,

15320, 17512, 1762,3,
17921, 180 18
weekend [1) 157 21
weight [1]18113
weights [1]18115
welcome [1) 172 3
weren't (4]117 8, 15, 1736,
17724
whatnot [1]11820
Whichever [1]177 14
whoa (1) 120 12
whoever [1]15222
Wilham [1]1248
wllhng [5]11015, 11211,
1186, 13519, 15523
WISh (1) 176 1
withdraw [6]152 13, 158 6,
1657, 1754,5, 1761
withdrawing [1]16013
withdrawn [5) 1462,15215,
1584, 17021, 1756
withdrew [1]128 18
witness [2) 164 16, 16513
witnesses (2) 11221 15617
won't (13) 11513, 12320,22,
1269, 143 14, 1508, 154 17,
15612, 16018, 16110, 164 7,
17414,19
word (1) 140 13
worded (1) 14822
words [7) 109 11, 11211,
1304 8, 146 12 148 12,
17223
work (4) 121 6 16125 1679
17817 '
worked [1]1763
working (3) 180 10 13, 14
worksheets [1] 17£ 23
worned [1]15825
wony [111165
wouldn't [7) 12812 13012
16, 13116, 157 2 162 7,
18020
written [5]142 15, 162 22
16411,14
wrong [21]1159, 1196
133 14 135 15 1387 140 19
142 6 144 6 145 11 17, '
148 16 20, 22 23 24, 1492

value [21]11113, 112.21,
11421, 11515,21,22,
11614, 15 17, 11712,20,
11819, 11912, 12114,20
21, 122 3, 19, 124 11
values 11]113 12
variety [1]146 3
venture [1]165 11
verbal [1]134 19
Verdict [2]153 17, 154 23
verdict [12]12713, 18, 1537,
11,20, 154 6 9, 15511, 16
25 1562, 183 20
verdicts [2) 1556, 8
version [4]148 10, 15512,
1579,17022
versus [1]180 7
Video (15) 15614, 18 1574
1585 20,21,23,24,15911
12 22 25, 160 2, 6, 17
Videos [5) 156 16, 158 12
159 6, 1608, 23
Videotape [3]15724, 175 12,
16
Videotapes [2) 15719,25
vIew [5]13810, 149 18,
15825, 17119, 182 23
vIews [1]138 11
vOIce (1) 139 14
VOIced [3) 143 6, 7, 144 3
vOir [1) 14711
Volume [3]16912, 22,1835
voluminOUS [1]16B 6
volunteer [1]144 18
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II. PROCEEDINGS

I' (Jurv uul a' I 0 O~ am)

IJ, THE CLER" ..,Pil.a>~ m~ Th~ Sup~norCourt lor the

,JI Stdl~ 01 Alas(a ThIrd D"ln~t wllh Ih~ Honorabl~ Brian

1.11 Short~II,> nnw In <eSSlOn Pil.as~ b~ s~al<..d

(61 (Call 10 Ord~r at Ihe Court)

(71 THE COURT Good morning ev~rvbodv W~ re on the

18' record w,thoutthe Jury pr~senl

(~I y ~s couns~1

1101 MR PETUMENOS I v~ s~lzed Ihe podium b~cause I
1111 uldn I want to b~ h~re today I wanl~u 10 pr~pare my linal so

(I I (d 1I1.~ 10 g~1 my ISSU~. out 01 th~ "'av and b~ ~xcus.:d ,f I
(1)1 ~an

(IJI THE COURT Sure

11.1. MR PETUMENOS I have oncJury instruction Issue

1161 Mr Forl,er "'ill addrcss th.. OPA 90 Jurv InSlructlon Issue that

(171 we havc oUlstandlng I have anoth~r on~ and there IS a couple

(IKI mlsc .. llaneous thlnDs I hav~ alter that b.. for~ I ask to be
(I~, ~xcused

(0, My co counsel po,nl..d outlO m~ lhat I booteu ,tin our

( I) session on Saturday and It has to do ""th lh.. foreseeabailly

(' I instruction that the Court bypa.sed wa'lIng 10 .ee "'hal Exxon

(J. was gain!, 10 contend and whal Issue. Ihey "'~re gOing to leave

r JI In th~ "a<~ and "'~ w~r~ =Oln_ to =0 hacl. to 'I and sec where "'e

I I, \hr.. I don I I.. no'" ,flhc COllrt r~calb (hat ootl have lhc

II 71

II'"

1111

1 ril,
1---1

, I

I ,
111

, J,

I.!'

I

U

I I
I

_I

1
I

Vol I 2U (1) R:R 1r€ CEffiOWIS
(2) M.~ lJ1'9f£!l'fR

~\cy&M,e"s

I (3) lffi :a.m It+F St1a'c
I

l.m f<tJ!le; C3l1 fcrrna 'W71 23;J;l,
I

(~) ZWtc9-CillJ
(5) ..otl F Q.O..Di III

Cl~ I> Im:I:IUttS

1 Cf:,) l,31 II Frai<:l,n St i3J?
I J.rmJ, AI<Hca 9ID1
U (1) r:;TJ1f3If:r 'i7T1

(3) ~by
.IJ( S Emffi Ffll

(9) Ie:Pstmrl flroftsslcrnl I1qITtEr
I Mlctng'tt 9.I1 Ch.rt~
I

COl 2BJ l:UtJ( I smn 9..n re m1-.0

~ Al<9a 9llJ3
(11) W/i5!r7lCD

Vol I -l

(11 transcript of 'I We ncver "'~nl back 10 'I And that.

'I D~fendant. Propos~d No 4 and Plalnlilf. Proposed No 5 So
(11 I 11 give (hc COllrt COpIC' of that

IJ' Th~ del .. ndants hav~ ,n fact ra ..ed Ih~ IS<II .. 01

II, for~sceabrl,tv In lh~ lurv ,n'lruclion r~l.tlnb to InlerveOlng

If, calls~ "nu th,l .. - Ih~s~ or.. no lonl:er numhercu ll:u..ss

I hut ,t • It P II:~ -l IIf mv linnl pacht

INI THE COURT Pa!!~ 4?

II' \IR PETU~IENOS y~.

(10' \1R M,CALLlON It n,ludll) pal,~ J5 ofel-xon •
(III packet

(I I MR PETUMENOS Th.. on~ Ihal -.1. pace J5 Jury

lUI InstrucI,on No 2!l oflh, ... tlhat Exxon liled But.t s the

(1"1 In.tructlon aboutlhe superseding caus~ rdallng 10 Ihc

11.11 archaeological claims

(I~I THE COURT W~II " ,t ,n your pacl.el thc packct
lhal yuu .uhmlll~J?

MR PETUMENOS y~,

TH E CO URT Whal P 'I:' " 'I ,n Vllllr pacl..~l?

/\IR PETUM FNOS "II p.l:~ 4 III IIur PHCI..~I'

TifF COURT Nil ~Hn I h~

\IR PFTUMENOS Whnlpl_~llrllllrpa"l..~tlsll?P,!.C
J'J

THE COURT No'" lu<t so that I undersland th,s IS

lln~ "'" d,u nllt UJ<cu<s

,'"DNIGHT SUN COURT REPORTERS 907 ::!58 7100



Vol I 7
(II THE COURT Ol.ay LeI me see now what your proposed
(I IS

1)1 MR PETUMENOS The Iwo 1n>lrUCllons 1 hdnd..d up I' _

'"' the one lhat s currently In th .. pacl.~1 IS th~ 'llpulallon
1.11 wlthoullh~ reasonabl .. fores~~abllltv langua!,~ wh, .. h IS the

16' d~kndant' propo,~d Mv r~qu~,IIS Ihalth~ pldlOlICl,

(1J v~r>lon olthal b~ lpvcn lind that It be m~q,ed wllh Ih~

Ib' Inslructlon on archaeology

I~) And thiS IS very Important sanee th~ way IhlS IS Wnllen

tlO) now Ex~on ha, now sklrl~d th~ ~lIpulaliondnd ,l.lrled Ihe

{III r~asonabl~ for.seedblhly I~.I bv D'Vino Ih~ Idclors Ihal

(I I reldt~ 10 r~asonable fores~edbdlly nOlth~ I~st and not th~

(1)1 .llpulallon In conl~xt as to why we ~nt.rcd thaI ~tlpuldllon

(1"1 and as I understand whal- where we were on Saturday when I

(Ill made thaI argumenl lhe Court Sdld we II wall and , ... whclh~r

1161 r~asonable foresceablhty IS an thiS cas~ or nol Ih~n I II
(171 ~on>lder whether or nolth~ plalnllrfs version n..ed, 10 be

1181 glv~n

tl~1 W~ gOI past this Instrucllon and I n~glecled to go bdCL. anu

t::Ol lell the Court r~a.onabl.. loreseeabclily IS In th~ c•••

I II b~cau.e 01 Exxon s request for thl> instruction and now

I I h~ne~ mv propo,al I wanl -

1)1 THE COURT llhlnll unu.. r~lund lhe pnsilion

1"1 Nnw Ju.1 so Ih. r~~ord I> c1.ar on lh~ pachl lOU !,av~

r-JI m\. you r,", - lhl. In~tru...lllJn ,"Ull r... IdU,•. a"= Ihout 1"1

~\ STATE TRIAL HEARL\'G
Vol 5

(I) MR OPPENHEIMER 'our Honor what s happemng - no

I , Ihat s not corr~ct Th~ ones on 35 and 39 are tully agr~ed to
(J) th~) re In

1"' MR PETU\1ENOS That s nght

1.11 \IR OPPENHEIMER What s gOing on here Your Honor It

/6' I may b~ -

111 THE COURT \Vdlt walt leI m~ ask the qu~stlons all

(~, nghl counsel? II , ol.ay you II get a tull chance to be
(~I heard

(101 ~lR OPPENHEIMER All nght Il.now 1 will

1111 THE COURT A, I un,kr.tand It thIS In,lructlon w~

(I , dill nOI dl>cu» II II. an agreeu upon In,lrUClion nl,ht l

IIJ) MR PETU~lENOS Which on~ ar~ w~ ldll.lng .boul now?

(I.) THE COURT 39 the superseding cause instruction

(1.1) MR PETUMENOS That s nght thaI S nght The ,s.ue
116) IS not that

(17) THE COURT I m Justtrvln" to narrow II down so Ihal
(I~) I understand as opposed to you

(19) MR PETUMENOS Right

(0) Now that Exxon - our posilion I> now that Exxon wanlS

( I' thiS In.lructlon I pr~vlously had given coun.el a case called

(" ) Osborne v~rsus Russ~1I which Ilhlnk Ihe Court neeus 10 lake a

I J' 1001. dl on Inl~rvenlng cau,~ O.born~ v~rsus Rus,~11

l.h~CU::'Sl".S

t JI lh ... Itlw on lnll.rv .. nln e (.dU',- an<.J ma~\.~ It clc..dr It I) a

1.\1 4u~'llon 01 r~d.ondbk l(lre,~~abllity dnu Ihl> In,lru"IIOn

9-12-9~ VOLU~IE I \ \1 \XI ,---------

Vol I 6
1" WllhOUllh~ reasondble foreseeabllily Instruellon nght now IS

I I wron!, The r~ull~sl for Int~rvenlng cause has 10 Include.

IJI r~dsonabk lor~.~... bllily cumponent Th~s~ .r~ faclors Ih.1

'"I .... (luld CdU'~ Ih .. Jurv III d~l~rmlne whether lh~rc as reaslln.bk

1.11 fores~~abllllv bUI n(lwh~re In Ihe packel rll,hl now arc they

161 In.lrucled Ihal r~.sonabk fores~~ublllly I> d 1.. '1 and Ihat s
I ) Ih~ probkm

lSI THE COURT E~c~plln Ihls 1n,Iruclion

19, MR PETUMENOS Th~ w.v Ih~ In,lruetlOn IS now Ju.1

I 0) lh. ~ pulat 0- I' In

III' THE COURT I m sorry (understand now (m lalklng

(1 ) about 39 - In 39 foreseeabllllyas Included nght?

(IJ) MR PETUMENOS No IIIS-

II"' THE COURT Will the lICI of the third person brlng

11.1) about a harm dlff~renl from Ihe IClnd of harm thllt could

(16) r~asonably be exp~cled from th~ 011 spill

117) MR PETUMENOS Those arc r.elors lhal gUide the Jury

(181 In Ihe r~a.onable lor...~~.bllily I~sl BUI the realonable

(19) fore.eeablllly tesllS nowhere In thIS Inatruellon And my

(0) proposal IS thallhe plamllffs -Ihe plalnllff. Instrucllon

I) wllh Ihe stipulation and Ih~ langullge on reasonable

I ) for~seeublllly b~ m~r!,~d Inlo Ih,s Instrucllon Into a slngk

I JI InSlru.tlon so thdllh.Jury lnows the t~st I< r~asonabl.

I") fore<eeabllily .nd Ihe Jury know. about the stlpul.llon allhe
12.1) 'ame lime Ihey conSider Ihe.e factors

Vol I l!

(II Inslructlon No 2l!

II MR OPPENHEIMER Page 28 Your Honor l

III THE COURT ) .ah p.l,~ 2l! Down alth~ bollom ollh.

I"' pa!,~ 2M And II has IwO para!,raphs In II on~ or which IS

III bracl~l~d Ynu w.ntlhc whol.. Inslructlon 10 be glv~n

161 IncludlnD lh~ hr.cld~u portion?

II' MR PETUMENOS ThaI s n!,hl And I wanlll m~r!,~d

,81 wlth-

I~I TH E COURT Ynu want II m~q, .. d wllh the .up~r>.dln!,

(101 ",aU:lt. Instruction

(II) MR PETUM ENOS Thai s eorrecl

(I I THE COURT And the supeTsedlng Cause IOstrucllon as

tlJ) pllge 39 ofthas pllckct ,s-

(I., MR PETUMENOS You have my requcsI

(1.\) MR OPPENHEIMER Couple of things We wholly obJcct

(161 to 28 ThiS was resolved and n'Kolldl.. d y~sl~rday Wc mad.

(17) compromises on It

II8l TH E COURT You whal?

1191 MR OPPENHEIMER Mr Petumenos I5lelhng us now he

("0' lust ncglccl.. d Ihc Jury Inslrucllon thaI s s~1 forth on pa!, ..

I II 28 In pOlnl of fllct w~ moddicd - w~ dlscus>~d th~

I I supcrscdlng caus~ In~lrucllonal !,r~uI kn!,th Mr P~lum~nos

I JI and I Including Ih. cas .. h~ provld~d 10 you I v~ !,Iven him a

t.) r~.pon.e 10 Ihal

1..1) ThaI ca<~ slands lor - lIs only relcvance 10 any 01 us 15

P~e 5 to Page 8 907158 7100 MIDNIGHT SUN COURT REPORTERS
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(II If 3.3 mailer of law there IS a sup~rs~dln .. cause It s

I error lO IOstructthe Jury on superseding cause slOce It was a

01 mailer 01 tacI ThaI s nOlthe case here \\ e suggesl~d a

'"' sen~s 01 IOstructlons throughout the archa~ologyset and
(j, throu!!houtthe faclors listed In Ihe supersedlOg cause scI

161 !,ave up on IWO Olthem A 10101 back and forth And part 01

() Ihal was th~ Jury instructions on 28 Isn I necessary anymore

IS! wasn I !,olng 10 be !,Iven
101 Th~ fir~1 s~nlence has alwavs b~cn ohl~cllonabk10 us

1101 h~~au~~ II • wron!, on lh~ law II "unn~c~""arv and It • nOI

"I' flart ollh~ onelnal Sllpulallon In Jnv ~v~nl hUI ~v~n lhc
I .tlflulallon b~low lhal upSd. Ih~ bulan~~ Ihal w~ hav~ ,n Ih~

Llli Instrucllons

'J' Th~v r~ now neutral on superseding "nu,~ Th~ le.llS SCI

(Ij, oUl,n whal's at - wdl II son plalOllff. pdge JuSllO

116. I..ecp us on th~ same s~1 page 39 We have II numbered a little

117, dlff~renlly bUllh~ add ILIOn ofth~ sllpulatlon langua!,~-

IISI pUI aSld~ Ihe bracketed IIrst "entence b~cause th" Court 10 the

'I~I fla<1 hs' al,reell with uS that S nol In faci a correCI 'Ialemenl

0, oflh~ Idw hUlth .. -Ih~ sllpulatlon doe. nol addr~ss Ih~

I I' qU~'lIon or .up~r",dlnl!CdU... II wa.n I d~slgn~d to do thai

, It" onlv ~J1 .. "t Ih~ IhlO!, w~ r~ worn~d ahouland lh~ reason

, " w.. w~r~ flr~parcd 10 halanc~ Ihe olh.. r InstrucllOns IS lh1t

"I II ,VLrv IIl..dv Ihatll ,,_oln!, 10 h~ und~rslood bv Ih~ lury

II III m.. dn Ihal II Wd' lor~<~..uhk Ihdl th .. ,~ third pArty vdndals

Vol I 10

I \\.ollhf 1...1 nn Ih ... " ... 1rcha... olnt.lcal r ... 'ourc"",,,

'I And Ih11 ~ Ih .. wholc pOlnl 01 hovln!, Ih...up~rs.. dlnJ, C1u.e

01 In<lruCliOn ThaI s an "'u~ lhalth~ Coun has d~cld~ulhe

.JI ,urv ... eOI"!: to hnv,- In d ... cl(.h. And th ... rl,. ,ott ~ur... r"... dln~

'I l"IIU '- In.:;truellon on lhHI .' \h..

'-ou. unelnallv wh~n ~Ir P.. lumLoll, ru ..~ulhls () horn~ ca,~

I wllh 111.. Ih~ pOlnl h~ was mol..ln!, Yuu "an I hay" a ,up~rseLllO!,

, L""~ In"trucllon If YOU hsv.. a lorcs~eohlllly Inslrucllon

" Th .. IILI I' Ihal w~ w~nl ov.. r IhlS nn Frldn) In our

" ... lOIIII1C10' 1nd u. ... \\. ... nl uv\. 11.:11: lin on SJlurOu\ In our

II ""1..011 'linn, doLl wh ... n II IN", ra" ... tJ Henln nol hv

I , \lr P~lum~no. v~.I.. rda\ hOi Mr McCullJon ral>~d Ih", "'.u..

" I Ihr<1\ILh I Il~" .. v~ II wos M r ErlL to m, - In any ~v~nl II

IJI w, 1I11nhlll~d 10 Mr M~Col"un

'l' And I SdlU olihalllm~ - Hod I h~lJ~v~ II. why

1161 "1 r P~lum~nos IS prohahly w~arlOJ, a >llli loday - Ihls '" on~

I I oflh .. ku. lIm~< wh~n I 01 b~nuln~ly nnl,ry aboullh~ procc..

"". h\"'\"'"lI~... w~ w ... r ... lold w", c..uuld n,,-~()lInt ... wllh \"och other w ...

r", w .. r~ Inld who woulu lal..~ r~.pon>lhlllly I look rcspun"blllly
01 Illr my I.. 1m snd I cnn Icll Your Honor I v~ !,on~ Il,.k III mv

II ~lllksLUL' who VL ,old III me frllnl..ly on a Loupk 01

, ll~" ",nn flow Ih~ h~ck IlJdn I VOII n~g"lldl~ 1 1l,1I~r r~<ult

I ed Ih~ JlldL~ 10 b"v~ you ,ellndhlnl, ulfkrcnl you r~ wrong In

I " Ih~ I,w Ih .. or thai -

" I w.< Ih~ negollalor I w~nt Ollt and dld,l Wherc I

Vol I II

III needed 10 tell Mr Petum~nos I had to wa'l pUt a pm m It and

I I come back there were IWO or three occasions lIl.e that I was

Il) very specdic Those have all been resolved

(J) When we lettth~ courthouse on Saturday th~ only open

lSI Issue was OPA 90 Now we made some changes m typos We

161 have - Ihere was a senlence that Mr Ertz believed was dropped

(7) out of the mstrucllon I actuallv do recalllalkmg to

(8) Mr Petumenos thmkmg It had been mtenllonally removed It

,QI was not Imporlanl w~ re gam!, to put the s~ntence back In

lin) Thos~ ar~ man"'t~rtal ThiS IS nOI ThiS go.. s bad.. to

Ill' n~gotlallonsthat w.. nl ov~r two and a hal f do vs and where both

II , part, .. s Ithoughl had comprom",~d their p'hllions to get a

IIll balance 10 Ihe an.trucllon. whIch I' rctlected an our

IIJI submission which do.. s nOI anclud .. Ih~ In.tructlon on page 28
1I') It sJust nOI necessary In thiS COnlext

(16) The only superseding cause Issue IS gOlOg to go to

1I7) vandalISm and th~ parties I..now Ihatthat • a factual Issue

ilK) given th~ Court s ruling for the Jury And Ifthl5

IIQ, IOstrucllon goes an und,r no ClrcumSlances shoold It go In

(0, wllh th .. firsl senl..nc .. but If .1 goes an Ih~ effeclla gOing

I II to b.. 10 unbalan"c the Instructions II S baSIcally gomg 10

(' , Il~ to cause lh~ Jury IlhlOk 10 conclud~ - and I predict It

( " w"l h, ar..lI~d a, 'llch - Ihal ,t wa. for..s~eahility 10 the

JI "ns, 01 r~qulranJ, lIahllllv for th~ facts olth.. third-party

" v Indab dnd II "'''lIld 1I0lkr~1I1Ih~ ,up~r,~lIangcaus~

Vol I 12
1/1 ,nslrucllon

I I And Ih~ pruc~s< wa, dos,d v~<lcrdav - II was closed on

lJl SOlurday .. xcus~ rn~ and II wa' cl".~d wllh cumpromlsel on a
(-31 numh ... r 01 Ih",O(\" In,lrU",II\Jn'< nut th", I\.lul 01 which IS lhc one

III on p0l,~ 39
,6' TH E COURT T dl m~ "om.. thlnl, "ouns..1 Your lid.. IS

171 nOI - ~x~epl lor ~upersedan!,cau... IS nOll,0mg to argue that

(H, Ih ..s.. uama!,~s IhJI Ih~ L1amaD~' thdl ar.. c10lmed are nOI

I~' r~asonahlv for~s~~ahk f1J,hl'

110, MR OPPENHEIMER That s correct Your Honor AI wc

III1 under,land lh .. ar!,umcnlS Ihalare b~lnl, mad.. that I correct

II lOur "'.u.. wllh rcspecllo proxlmale cau~.. IS thiS notion that

Ill! w.. can h.. hcld liable for the acts ollh,rd-pany vandals on

fiJI th~ archaeological re,our"cs as w~ undersland the eVIdence

ei<, THE COURT You r~ only arlluang thai on a lupcfledmg
1I6. cau.e Ih~ory7

1171 MR OPPENHEIMER Sup~r...dlng caus~ theory correct
liM! TH E COURT And th~ proxImal .. cau.~ I__ue, for you are

1191 a' IhLV arc 1I\led In - HnLlth~ IHW as shown an Instruct,on at

(J), p1b~ 27'
I II MR OPPENHEIMER Y~s

I THE COURT So lh.. nnly orJ,umcnl you hnv.. thcrc '"

I II suhslanlldl fa"IOr corrL"I'
I J! MR OPPENHEIMER I b~lJcvc thaI S correct Your

" Honor w,th th~ cxccpllon of damag~s
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'11 THE COURT 01.. a V

,'vIR OPPENHEIMER And Ih~or~llcdllv mdV ~v~n be

IJI corr~Cl d, to lhdl wllh lh~ und~r'ldndln!!lhalth~ sup~r>~dlng

1.' Cduse analvslS would r~maln An<J th~ probl~m I hdV~ with

(5, th~ - when th~ tor~s~eabdltvInSlrucllon was 'nltlallv

(6, a"r~~d - w.:11 It Wd, nOI agr~.:d to bUI when It dro,e: In lhe

(7) com~lCt of our discussion there was a qu~stlOn aboul whether

(s) the parties mlghl wall.. awaY trom anY ,ort ofhabdltv I
(9) suppOS': ~v.:n though we protesl.:d thaI that wasn lth.:

(I u) ,ltuallon

(III An<J lhls InSlrucllon I bdl~v~ cam~ InIO b~In" In thdl

(I I conl~lCl W~ r~ nol dr/:ulnl- lhallh~ olh~r <Jamal-~' lha( hav~

(IJ, b~~n "<J~nl""~d thnl ar~ "Oln" to b~ ar_u~<J dn<J which huv~

b~~n

IIJI 1<J~nldl~d now In Ih~ In,trucllOn, w~r~ untor~s':~dbl~ Th~

(UI probl~m lh~n I' Ihdllh~ lur~'~~dbdllvIn,lru~llon I had lh"
(161 v~ry ddlnll~ly dt th~ torelronl 01 my mind ~lCprcs,~d Ihls

1171 VI~W dunng our n~gollallons IS lhal Ilhlnl.. IS no longer a

(181 cldnfYlng Inslrucllon

1191 It sa compheatln/: InslruellOn b~cau,~ lthlnl:: th~ Jury

(01 willtal..e It 10 m~an we r~ r~sponslbl~ lor lhose vandals and I
t II lhlnl:: that s bolng 10 be lh~ ar"ull1~m If II ,nollh~

I I dreumc:nt It s not n",!.",,$SdrV

(')1 TH E COURT Hdv~n 1 I dlr~ady r~ad lh~ sllpulallon
I JI IIllO Ih~ r~cord I

1.5, 1\IR OPPENHEIMER I b~h~v~ YOU hav~ Your Honor NOI

Vol I 14
II, Ih~ hr,l '~nl~nc~ oUllh~ ,"cond para/:raph IS th~ Inslructlon
(I you r~dd

e)1 THE COURT Y~. Th~ s~~ond paral,raph nOllhc

1 , ord~I..~I~d portion

'I' ~IR OPPENHEI,\IER R,O'hl

'~I TH E COURT All nl,hl

" I>lr P~IUllh.lIl,,1 r\nd bv Ih" WdV I d i1h III ,~~ Ih"
1~1 UI;)... u~::al()n In lh ... r...... onJ

'" \IR PETU\fENOS Y" Ihw~llh~r~

IIU, MR OPPENHEIMER (, Ihdl rntJdv > Iran,~npl'

(III MR PETUMENOS Y~.

(I) MR OPPENHEIMER Thai. Fndav .Iranscnpt

IIJI THE COURT You lhlnl.. lher~ s one on Salurdav'

IIJI MR OPPENHEIMER Ilhlnl.. Mr P~lum~nosand I came In

(151 h~re with a S~l ot instructIOns and II was nOl lurth~r

(16) d"cuss"<J b"cau,~ II <Jldn I n""d 10 b~

(17) MR PETUMENOS Th,s happ~ned some tlm~

(181 THE COURT L~l m~Just re:ad IhlS

1191 MR PETUMENOS Sure

1 01 THE COURT r\lI nO' hi I, r~d<J II

II ~I R PETU\I ENOS I 111 sorry Ihal Mr Oppenhelm~r1"~ls

( I thdl W'y dOOUI Ih" n"I,ul'dllOn, W" v" dun~ pr~lly w~1I

t )1 IObdh~r Th~ IdU ollh" I11d(l~r" w" n"v~r redch~d

, ., al,r~~m"nt on Ihc lor~.~~ao,i1IY ,n.trucllon and th~ r~moval 01

(jl lhal Jflnbud!,~ und wh~n w~ came anlo eourtth~ (ir.ltlme w"

Vol I I'
(II 10ughtaboUl II

I_I A,nd Ilndleal~d - dnd II s dlwav, b~.:n our p0>lIIUn thdl

III Ih~ slIpulatlon bar~ b) 'ts~ll wllhoUI dnV ~Onl~ ~t lur lh~

I·' Jurv as 10 why w~ reaehe:<J II ,,1I1..~ no stlpulallOn al all

(5, Aod ther~ w~r~ elghl or nln~ Wlln~ss~s thai w~ loreWenl an

(61 urd~r 10 g~1 thai ~llpulatlOn As YOU r~eall th" slart~d

(71 before th~ Irlal wh~n w~ wer~ tall..ln.. aboul mOl Ions an Illnan~

(81 and so torlh and th~ Courl ur_~d u, to Irv and reach d
(91 ~llpulatlon and w~ did

tlO) The stlpulallon bdr~ do..s noth,n" lor us And wh~n w~

till argu~d lhls Ih~ tirsl lIme: th~ Courl ~I~drlv slal~d nOllhat

(, I Ih.: - yOll I..now v~nlurlng Inlo lh~ r~curd nOllhdllh~ hrsl

(IJI pdrdO'raph "'a, wronO' bUI mv r~LoJl~~lIon"lhdllhe Cuurt

tlJ' ,tal~d you w~re boang to wall and ,~~ whLlh.:r ElClCon ra,,~d Ih~

11.5, I>SU~

1161 THECOURT Nu I~dldllwd,wrun~ h,~wrono

117, b~eau,~ all II talks aboulls th~ r~a,onahle lor~se~dbdlly

(181 Issue II doesn I tall:: aboullh.: oth.:r - Ihe olh~r

(191 re:qulrem.:nllhal san mslruellon pa,,~ 27 aboul subslanlldl

t"OI faclor Thai s - I m~an lhdl IS Ih~ d "Sl~ d~lInlllon III
(~II prolClmale cause

t I MR PETUMENOS Rlohl

I JI TH E COURT So 10 Ih~ ~ ~I~nl Ihdl II , Ldlk<J - Ihut

(JI lur~,~e"ollllv"Ih~ only Ihan" Ih II < m~nllOn~d In an

1.5' m,lruellun Ihdl d~ II> wllh -Ihdl <J"'ln~> kLdl" IU,.. "

Vol I 16
(II wronb

t I MR PETUMENOS I ,~e whal you r~ saYing

D' Th~ r~asun II <ay. lhal 1I1..~ Ihal " b~caus~ w~ <Jo havc a

HI <ubstanl,al la~lllr In,lru~tlondnd Ih~ In'truclllln< 01 cour<~

(5, "~Io b~ r~ Id 10/:~lh~r Ilhanl.. ,t I m underslandln" yuu

(61 II 5 nol lh II II > wronl! II , Ineompkl~ h~Laus~ II do~sn I

0, hdV~ Ih" ~ub~ldnlldlld~lllr

1~1 THE COURT lncompkl~ ,n lh" ~Unl~lCl lI\~dn, wrun..

I~I MR PETUMENOS W" n~~d III I,~III rlI,hl O~Lal"" I

IIU, <Jun I "'dllllh~ In.lru~llon IU Idil fur Ihdl pruhkm b~~.. u...

till Mr Oppenh~lm.:randI never r~..ch~d al,r..~me:n\ on lhal
tl21 mslruetlon And whal happened was the Coun ,nd,cale:d lhal

(IJI ,flhere was a reasonable for..s~eabilliv Issue an thIS ~a,~

(141 Ihen we w~r~ 1.°101, 10 r~VlsltlhlS anslrucllon

(1.51 THE COURT y~s bUI I don lthanl.. -lhe: only

tl61 r~asonabl~ for..s~\.ablllly IS.U~ In Ihls ea~~ lhal I could .""

(111 IS Ih.: supersedIng Cause Issue now

(181 MR PETUMENOS 18gre~ I agr~~ And Ih~ proolem IS

(191 thai If you lal::e 81001:: althe Osborn~ cas.: and 11 you t..~~ a

1 01 mom~nl tu r~.. d II Ilhlnl.. you wdl conelud~ lhatlh~

I II louLhslon~ oflhe sllp~rsedlnbeuu,~ probkm "r"asondbk

1 1 lurcs~~abd'ly Th~y dr~ - Ih~y ar~ ,n thular~.

JI Th~ Court tall..s aooul ~om~ of Ih~ Id~lors Ihdl I v~ lll,r~"<J

I J) 10 thai ar~ an th~ anstructlon thai ElClCon propo.~s bUllhos"
(_.:II arc factors elCplanatorv ofand thai shed light upon Ih"
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r~a.onable foreseeabllltv lesl and r1"ht now this Ilirv

doesn t have one
Now (agree with a 101 01 whal Mr OppenheImer says

agre~ with a lot of what the Coun SayS that the reasonabk

fores~eabllltv lest IS onlv alive 10 this case as to this
ISSue but the problem IS the Jury never gets thai InSlructlon
as 10 thl' ..<ue which .. whY my applacallon was to m~rl!e

th~s~ IWO IOSlructlon, logelh~r And Ihat 5 th~ - Ihal s lh~

prnhkm And-
\IR OPPENHEIMER Your Honor

TilE COURT Dun I,nl~rrupt ,oun,~1

Go ah~8d

MR PETUM ENOS Now p~rhap, Ih~ r~m~dv In Ih~

101roduclory languag, IS 10 r~fer 10 or Ineorporal' th,
ansI ruction on prOl(lmal~ cause by adding a phras, Lhal sayS ,n
add Ilion to lhe requlr,menLs as s~t forth 10 IOstructlon number
blanl.. which would refer to th~ proximate cause anSlrucllon

.0 lhal II was - so that the entire causation Issue IS be fore
Ih~m Butto fall 10 gIVe a reasonable foreseeabllltv
In~trucllonand 10 fad 10 pUlthe stlpulallon IOtO eff~cI

Exxon 13 fr~e to argue lhat the sllpulallon Ihat We wrOle does

nol ext~nd 10 thl' ISSU~ on archaeology Just u we arC fr~e to

ar!!l1~ Ihat It do~, And lh~ st'pulallon IS nOI so specIfic a'

10 archa~olo!-y as 10 prev~nllhem Irom ar!-ulO:,! I!

l3ul th~ Way th~ m_lrUClmn_ r~ad noW the stipulalilln "

(II 7 and II
(I THE COURT Ol..av What languag.: ar~ yOU r~fernng to

(Jl 10 Osborne?

(., MR PETUMENOS Th~ top 01 the second column on page

(51 :>56 Uses the term 10 the elements at the IOstrucllon the
I~I r~asonable foreseeability lanl!uage 'md It yOU Lal..e a loole at
(71 the e,tatlon to Sharp which IS laler amllhe bOllom or
I~I page - w, have a - a lot 01 the - dl lhal pdg, ,ays we have

ii' dl>O endorsed Professor Prosser s position lhallOterveOing

1111, edU,eS which ar~ In Ih~ SCOpe 01 lor~"eahl. rI<1.. or have some

'III r,asonabl~~onn.:ellonWith II arc nOI ,up,r,~dlnl. causes

which
(I , rdl~v~ th~ 10rll~asor from IIahall!)

Ill' Th,re, a cite to Pro",s,r on pal.' :>57 and lal.. r on that
II-I same column the quote IS from the Re.talem,nr where the
(ljl negligent conduel otth~ actor creales or lOereases the
(161 foreseeable rIsle ofhann through th~ ant~rvent'ooof another

(17) force and IS a substanttal factor 10 causlOg th.: harm lueh

(18) IOterventlon IS not a superseding cause

(19) And all of those are expression. oflhe Mattingly lest the
(201 reaaonable foreseeability That IS Ihe touch.tone for what

(211 we re dealang With here And there. got to be lomethlng 10

(~~I Ihls anstruelaon thal mforms th~ Jury thatlhe le.t,s

I II reasonable fore.e~ablllty and thaI w~ !,~Ith~ henellt ofth,
(., ",Ilpulalaon or We re nOI - w~ r~ not In>lrUcllng correctly

('\, And Ilhanl.. thaI s what w, w~r, Idll..,n!- ,holll In lh~

R~A

III

II

( J(.,
(51

I~I

(71

lSI

0,

1111

IIII

II I

Ill'

1141

(UI

1161

117l

(lSI
-1

(19)

( 0,

('1 J

(' 1

I"

r .,

r .II
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\MAX

V"I I 1'<

'" "" In 'pac~ In E~~"n , v,rSlon II ha' - II s nOllled 10
dnv I "', II du"n 11,lIlh, Iliry whallh, r~a onahl

,\, fnr, "hdllv 1,-11 Illd a' IlInd,r,ldnd - I lhml.. Ih,

IJI Cllllri WitS corr~...l In 'HVln!:- (hoi II rl.lt,ol1uhlt.. (of"",-,-ahdllv

rlOl I' l:i.ldlln Ihl' \.d''- r hav ... III 1:-1" ... (hi, In IrUl,.llun I hHV,-

,(, 10 1,1I1h, Jury ahollt II

'" Anti I don I lhlnl.. Ih~r~ 5 any douhl hUI a It~r r,ad,n!-
I~' (hhorne that .up~r"dmgcaus, "th, I~,I for - Ihat

10' r~a.onahk for~'~~dhlil!v I- Ih~ louch'lon~ lorsuper,~tlln!

liD' c'u,~ When lher~ san mlervenml: laclor on~ hss 10

III' d~l~rmlO~ whether Ih~ IOlerveOlng faclor was foreseeabk

II , wheth~r It was reasonably foreseeable and whelher the risk:

IIJI lhallhal would happen was enhanced by Ihe acts oflhe
1141 wronl!doer lflhat sthe case II s not a supersedong caUle

1111 And right now we have nothing Ihallells Ihe Jury Ihat
II~I And you I..now I m lorrv for lhe mr<under'landong hetween

(I', coun.d hul Ihe olh~ r touch<lone IS here" thai th~

'", 1",lrU~lllln,hdve 10 h~ rI!,hl dnd th,} huv~ IU h, curr,el and

1111 my lhe'" " lhal Ih,y IIrc nol
• II, TilE COURT Ju .. H"conti I.e me r,11l1 0 horn,
•• , />IR PCTUMENOS J ~Hn pUlnllh, CuurllO Ih, ar,a
I I h,v, d hl!,hlll;hl~d v,rs,"n (lfll JUd!,' .fyou u hI.., 10 h IV,

I 'I Ih II

" TilE COURT J llllnl.. I v~ e0111
I, 'IR PCTU,\-IG,OS II _ h'Hti 001" 7 Inti K Ilhlnl.. 6

Vol I 20

II' Iranscrlpl whcn w...ald Th~re s no rca'On 10 1.Ive Ihe
( I r,a.onabk for~"..abailly Instruellon .0 lnng as Exxon s nOI

", rd, .. n!, th, I"U~ and lh~v r, nol wllh lh, ~X"pllonoflh"
IJI I"U,,- and th ... y ",karlv ar", h"-r,,,

,I, Which I' why I Wa> "u!-!,,,tln!, lh, mefl"r nl lh .. mstruetlon
1(' rHlner than !,"van!, It "pHr"I~lv h,eau,~ Ih,n al kasllh~
(7, lury .. fo~us~d on whal pdrl olth, I><Ue 1< ral-cd

(KI TilE COURT 1,,01 you

(YI MR OPPENHEIMER Your Honor IIr,tl v.. heard of all
(101 rh s mer;;.. r busm,ss and whatnol (thanl.. what thu all

(III rcduees 10 IS Ihe fol/owlOg Ifthu IOterpretallon of the

(12) .tlpulatlon I' gIven our dlleu.slon over the last week over

(lJ) lhe releyance of lupersedlng caUle for vandaillm In the future

(I •• 10 archaeological re'ources " a completc w5lte of tame
(UI What. bemg argued here IS the Itlpulallon Ihey now contend

(161 should be read to rule that there. no super.edmg eaule

(171 That' whal s really 1.0101: on here and Ih, r,51on that It Came

II"' nlltlh~ way II dltl,n our propos,d on_Iructlllos and Ih,s

lIYI In,lrucllOn Wa' nOllnclud~d IS thai Mr Pelum.:nol and I
I fI' Hnd I agr" wllh him we hHV~ n,!,nL'"I .. <I mony many hard

thln!-"
( II sllc'- ...~srully hut th .... f\,. s b""l.n n v,,-ry ,M.. nOll:. 11llSCOmmunicelion

I , h,rc h~e8u,~ w, 'pol.., allenglh ahnullh~ Ir"umcnl' on
O,hurn,

(JI Ihal w.. r, JusL dl"eu,s,d pag, r~f~r~nc"'lh.1w~r~Ju.t
(., dlseu«,d \V, tall..ed ahout how Ih, (actur, In the .uperaedmg

(jl au,~ Instruellon al pa!,~ 39 and In,r, u"d 10 b, fiv,

- -- -:~--=:--::-:--=-~=-=-=:-:--::::-=:-::-:::-:
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III r~lal~d 10 Ihos~ Crll':rla In Osborn~ and how Ih~ on~ Ih,n2 (

( I ..!ldn I wanl 10 hav~ happ.:n would mdk.: Ih.: whol~ ~:c~rcis.

DI annuilll Whal s b.. tng .u"gesled lodav I> thalth~r .. h~ a

IJ' delermtnallon Ihrough Ih .. tn.trUCllon. 01 'dll>ld~IIOn or

151 latlur.. 10 .allsfv Ihos~ Crll~rla

I~I And thaI s r"dll) what s b.. tng propo... d h~r~ Your Honor

{71 Th~ tn.lrucllon on .up~r...dtng cau.~ -

I~I THE COURT I> whal you r~ 'dytng thdl Whdl

ii' Mr P~lum~no. po.lllon r"dIlv r~4ulr~s woulu r':4ulr~ a

i1UI r~vamptng ot InstrucllOn No 39 page 39'
(II' ,\IR OPPENHEIMER Wdl I uon 1-llhlnl. II nll"hl

iI , hUI Ithlnl. Ihal more Importanllv Whdl I h~dr Ih~m "y,n= IS

i1JI Ihallhcv r~ !,olng to drl,u,: Ihdl Ih~ stlpuldllon IS a

(141 Sllpulallon Ihat w.. re i1ab(~ for Ih~ aCI. or Ihlrd pdrlv

(15, vdndals and II 5 ckar lhallhal • nlll whal Ih~ .llpulalilln

(16' do~. Th~ partl~s hdvc never Ir..al~d Illhal waV

1111 THE COURT II s cl ..ar lrom Ih~ lan"ud".. lhdllhdl •

(I~I II Isn III'

(191 MR OPPENHEIMER It 5 clear Irom Ih~ langua!,.: Ihal •

I U, nOI Ih~ CdS~ So whal I though I w~ had h~en StrlVtn= 10 do W1>

I II ~r~al~ a .up.. r.~dtn_ cau• .: tn.lrucllon Ihal wa. nol p~rt.cllor

I I ~llh~r or us h~CdU'': I had to l,IV~ up .om~ lactor. anu

I 31 /l.lr P~lumenos (thought was r.. i1nqulshtn= th~ i11~ral

Jt Idn_ua!,~ ofOsborn~ In favor of fdclor.thdt mal.~ Ih~ sam~

'.II POtnl But J thtnl. In sil"hllv ~a>l.. r {O und~r.land laneudg..

Vol I "

fll t1 lillie mort.. conl"n.lI.. !IOU w"" w""r... " r c:(ll"= tu hHv\.(n

, 'l'puldllon h"dU'~ II I~nd~d 10 Lonv~v Ih~ IInpr~"lon Ihdl

III Ih~rL wa. ,om~ ,orl 01 ruilnl, hy Ih~ Courtlhat Ih .. lurv was

IJt h~ln~ tn'truU~u lin Ihal ,n Idcllh~r~ "'a, no ,up~r,~dtn!-

'II l"oJU, ... h... L IU \. thl llnu 01 U1m Ih'- 10 Hrl.h.h.. olo=lt. II r","'oure",

(I \\,I:.fl1rL'",l..Jhl Andth4l1 ~""hvl IV II w,-lIddh .... l..Inth ...

171 In,truclllHb It nol 1111nllr Ilnl\.r1n!- II up,L1' th ... h IIlne,-

~I thdl I h.JlJ unt..kr,(()od w ... halu ll.. hlo.. V""d wh,-r... II YUU r", ul Ih",

}I In,tructlons lug",thl,.r lh\. nnlY dr\. I wlll.. (",.J - wh",r"" In I"lh..

vi Llf pro:Clmdt~ cau.~ anu sup,-rS~dlne cau,~ ar~ JOln~u IS on

1111 nr~ha~olol,y Docsn I com.. up any pla~c .. I,~

II J W~ r~ nOll,oang Ih~ argu~ II ThLlr Ih~on~. ur~ .uch thdl

liJl II s not gOtnl, 10 raise Ih .. Is.ue It was - the superseding

1141 caus~ anSlrucllon " ,ullebk for ralsan!. th.: I.lnds of fectors

(151 Ihal Osborne tall.. ahoul And Ifw~ add onto Illhe

1161 lor~s .... abllitv lengua!. .. thaI was approprlat~al Ihc Ilmc I

II I thinK It was l,lv.:n an Ih~ Inal now when th .. only Issue of

11~1 .upers~dlnl, Cau.~ I> Ihos~ archaeologIcal Issues IlhlOl..lhc

(191 JU ry s !.olng 10 undcrstand II as an InslruCllon 10 Ihem Ih~y

10' cnn Il,nor~ Ih~ sup~rs~dlnl, ceuse an.trucllon and the v wtll

I II Ih'nl. I hLiI~v~ Ihal Ihcy r~ b~lnl, tn,lruCled hy you Your

I Honor Ihdl tb, d,ma!,~ hv Ib' vandul. Wu' lor..s~~ahlc and w,

I " d!,rL~d II wus Anu ofeours~ nobouy hu, ,~nously ~v~r

JI conlLndLd lhut Wd' our Inknl or lhut Wd' Ih~ Idn!,llu!,~ of or

I .II th~ m~anlnl, oflh~ ,llpulullon w~ n.. v.. r ohvlously would hoY,

III don~ II

SO thaI , Ih~ orobkm dnd Ihal • why I .d\ Ihal II I>

'JI dl>lUrbtn!! dlth,S lal~ hour lor Ihl> I>'U~ III com.: up

.. b~Ldu.e ~Ir PLlum~nu. dnu I n~=olldkd d whol~ .~I or

1)1 In.lru~llon' lhdl Ilhlnl. .:nd~d up b~lng pr~lIv balanced and I

'~I don I Ihlnl.la"1. lor dOV ollh~ ~km~nl. 01 .up..rs~dlng LaU'L

,7, or pro:Clmal~ cau.~ 10 lh~ .::cl~nl Ih, Jury n~cds II II may be

I~I .. :cpr...s..d d IlItl.. dlfler.. nllv Ihdn O.horn~ but I don I thank

101 Ihal mall~rs and In facl I Cdn I 100dgln~ Mr Pelum.. nos really

110. '" dnls m, to ,",.:rt an Ihe sup.:rs~dlno ~aus~ tn.trucllon a

III1 dll(~r~nl .::cpr"'>lon ot lore •.:~uhrlllv h..CdUS~ II • ~oang 10

" I ,ound Irl.~ dnOlh~r rLqulr,m~nl Ind on~ ollh.. Ihln"s h~ dnd f
11)1 .p~nl a 101 oilime on WdS nOI , .. II1n" up tn lh~ ,up.. r.~dan!.

114. Lau.~ an,lrUetlon more harn.. r, III b~ .al"li.. d Ihdn r..allv

115, n"u~u 10 hL Anu Ihul .",hv wh~n "" hdd Iiv, 1.~lor. "'~

116. loll.~d dhoUllh~ Id~llhdl 'dLlor, lour and Ilv~ w~r~ nol

II , phrd ... d too wLiI w~r~ rLuumJlInl Ind 1001. Ih .. m OUI

II~I THECOURT \"halw..r~ld~lor,lourandlav~'

II II MR OPPENHEIMER W~II Your Honor l.. t s ...e II I

(UI ~dn - I don I I.now Ihul I hav~ an old COPy ollhal Iranl.lv

II I uld nol hrln= Ih~ llid ,"urhu up ~opy BUllh~v w~r~ -Ih.. y

_I w.:r.. on.:. llIe wanl~d Ihal w.. 1001. out

("" For th, Ii f~ 01 m~ I can I rem~mber

4, THE COURT W~II Wd' II 10r~s ..~lIbIIiIV'

.I. ....IR OPPENHEIMER No no I don I h..li~v~.o
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III \1R PETU\lENOS \lvprllhkmwllhlouranul,v~waslh.. v

1 , "'~r~ wrnn!, Ihullh~v w~re hacl.to Ih~ In.lrucllUn .. houl IUlur~

"I yond dl>m and alllhdl

IJI THE COURT Th~ onlv Ihln~ I ~ Ir~ ahOUI'S whLlh~ror

1~1 nol (or""",,,,,hdIlV W I' In fnur nr (IV\,.

I. \IR PCTU\lENOS Th,v w~r, ""I

I' THE COURT Th~n lh~ ~:CI't'"!' 3'J Ihdl VOU VL !,Iv.. n nl.:
Ill:. luu IV 111 V(JU( VI",W hdu(,- You wdl~\.d In h... r", touav J ... -.Il With

Ih", lorL.'\"L.ahdll v I u,-

,IU, MR OPPEJ', HEIMER I Ih"ll. lu Ih~ ~ ...I~nl 11"~"c.Js 10 b..

(III d~all With In '''rLrs~d,n!, cau,~ yc< Your Honor

II 1 MR PETUMENOS And you I.now Ih~r.: sdnolh.. rpolnl

(1)1 ThiS I> worse lhan (Ihought h..cau.~ w~ have anoth.:r

11.' ml.communlcallon (lhanK und thai IS lhllllhe d.. hllie between

11.11 Ih~ parll.:s on the sllpulatlon wa, wh':lh.. r lh .. anlroduclory

1161 lanl,ual,~ on for~s~..ahllily and Ihe Sllpulallon came an or

1171 whLlhcr JU.llh~ sllpula!lon cllm~ an and now I und~r.t .. nd Ihal

(181 th~ whol .. Ihang IS oUI rlghl now lh.. sllpulatlon Isn t .:ven In

1191 fronlollhcJury And Ihal-

101 THECOURT Ofcours':llslnfrontofthcJury

II ,0uns~1 II San lhL r.. cord

\lR PETUMENOS No hUl,n Ih~ IWO propo,~u-

1)1 u,kndanl' propo,~u unu plalnldls prupo.~d Juu!:,- lh~

., ud~nda"I' prnpo,~d hdd lh~ sl'pulullon bv 11,.. lfwllh no

I .II IIIlrodu~lllrv langua!,L
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,II THECOURT Thdl struc
MR PETUMENOS Th.. pldlOllffs propo... d hdd the - It

I lh .. v dropp.:d the .1Ipulallon oul enllrelv I v~ nev .. r agr.... d 10

, • Ihal dnLl thdt I> anOlh .. r whol .. prublcm
\IR OPPEN HElM ER Our propos~d do..s nol m..lude lh~

,~, sllpulatlon It pr..vlllu.lv did wh.. n thcr.: "'as a lull
.1, InSlrucllon on vandalism dnd two 01 our Instrucllons w.. re

(5' d.. letcd as part ollhc proce.s
(91 MR PETUMENOS W~ dchOll..lv mlsscd ..ach olh.. r so II

(101 .... as ncver my und.. rstandmg Ihat th .. sllpulatlon was oUI

1111 THE COURT How am I supposed to resolv.: Ih,s

(I I cou nsel'
(I I MR PETUMENOS I thmk on Ihc law
(lJI MR OPPENHEIMER I thml.. the Jaw a properly act forth

(1.\1 on page 39
1161 THE COURT II WOrrlCS mc counsel becausc [don t

(171 thml.. for..s..eablllty 15 cl ..arly mstruclcd on at pal,c 39 My
(IRI Inclmal,on IS to say FlO" (se.. no reason 10 do morc Ihan
nIl hdS alr..adv bc..n donc Th.. sllpulallon IS 10 lhc record II

01 can he r~ad vcrhat.m 10 the lury If II s Ihe baSIS for a

I II 1..!,lllmale argumenl hv Ih~ parlh.s and Ih.. for..s....abdlly

, I lan_uage" nol n 'arv a~ lonl, a. pal," 39 d~al, wllh Ih ..

I l) lur........ahd,lv ,,'u urr.... lly and II may - II - II do.. a
I J, d..al wllh II bULl! mdV nol dcal wllh II complel.. lv 111 wer..

.\. Ih~ drdll .. rollh" on,lrll'-'lOn I wuuld nOI dralllllhis

-

I

I

~

,~

I
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(II somehow conceded that third party vandalism was loreseeabh.

I_I THE COURT Wcll I - that S - Ihat S Ithml..

OJ maybc - may vcrv wcll be lrue counsel

(JI MR PETUMENOS (m sorry Judge [ .....as trymg-

1.11 THE COURT The slIpulatlon docsn t sllpulale a .....ay th~

1~1 lor.:,e~abdlt) I~SU~ r~l,ardmg Ih~ third parlv vandalism
(71 MR PETUMENOS 1agrce I m nol aslmg ror dlrecled

181 verdict on thIs ISSU...

(91 THE COURT You re nOI gom~ 10 arguc Ihal nghl

(101 MR PETUMENOS [m go 109 10 argUl... th~ faels bUI [
(I II can 1- [ can largue I! bceausc II simply do~sn I say Ihal

II I THE COURT You v.. got 10 In thc eont.. xl 01 the law
(Ill you have to argue Ihallhls vandalism would bc forcaceablllty
(I.) a foreseeable rlghl rcsult of the apllI rlghl

(1.11 MR PETUMENOS ThaI a rlghl that S exactly rlghl
(16) MR OPPENHElMER Your Honor (dldn I hear Ihc answcr

1171 to your quesllon Are th ..y gomg 10 arguc thaI thaI
(181 sllpulallon IS an agrcement bv us'

(191 THE COURT No You re nOllOlendm~ 10 do that are
(01 YOU counael' Old you h..ar Ihal'

(II MR PETUM ENOS 1 m sorry JudI,"

(" I TH E COURT Say I! agam

131 MR OPPENHEIMER Th.. qucs(lon Ihal wun lanswcred IS

(JI whclhcr th.: plaml,ff~ WIll b.. arl,ulOl, 10 Ih .. JUry thaI thc
1.1, .llpuldlllln .. on.lItul.. s a 'Ilpulallon Ihallh~ ... 1. of

II UI I"

III

, J

'"
I~'

111

,~,

II'

II

rill

" I

1111

II J'

1111

,~

'7.

"
I, ,~

Ih~

III

I I'

I I

I l'

, J'

I I,

Vul I ~6

\lR OPPENHEIMER Yuur Honur Iflh.. slIpulatl 'n ..

I""nl. III h~ r..ad Ih~n Ilhlnl.. a~ pdfl 01 th~ Inslrucllon.
Ih~n llhonl.. II < v.. rv Itnpnrl1ntlhal w.. clanfv thai on la .. 1

II do..s not govern Ih~ outcome oflh.. superscdlnl. cause Issue

on archa~ology ISSU..

THE COURT I don llhmk you heard me (said I
don I , .... Ihallhe .llpulallon n.. ed, 10 h.. Ih .. suhJ ..cI of an

In~truel"ln as Ion., a\ pal." 39 IS appropnal .. ly drall~d

\IR OPPENHEIMER I , ..c whal you r.. saylOl, Surry

MR PETUMENOS II w.. r.. gOlnl, 10 do thai Ihen 1have

on on'trucI,on thol w.. dro Il ..d bas..d on O.harn.. I can show Ih~

Court Ihal 's ,hnrt onu ","pi .. and Ilhlnk -
TH E COURT I thin'" you n....d 10 ,huw II to

\Ir Oppcnhelmcr allh .. vcry I..asl
\IR PCTU\tFNOS It-, '~~n II

\IR OPPENHEI\IER ) our Honor I ,on 1- Il,u .. " my
I' Jllll I III II I UUI1 I Ihlll~ lOy ,I ... huh.. UVl.r In!»lru .... llull un

urh... r ..... Jln1- \.uu"'- ltl1d wh...th ... r thl" Pll1-'- JY InlilrULllun dU\.3

h~<1 I',h 11 ~nllid 01 .. "plllnnl, (hhorn.. nr Ih~ olh .. r law ,n

1 'u.. " r~dllv whlll \V~ r~ 1011..101. uhnul
Th~ 4u~.llon ,. und .. r ony .. ,r.. um'tanc.. s 01 oil would II h..

p.. ntll'O,hI- 10 u,~ Ih~ 'I,pulallon 10 cr..ul.. lh .. Impr.. ,",on

(hili lOY - whatever Ih"" ~Url,.r'Cd,nb \"8U',- I!. that Il .. o\.cn

111Cilh... Uh.. ,C'r'-Io.I1h..nl nrth,,- prtrl,\."Il1nd lh ... n.. lor"" w\. VI.

Vol 1 ~~

III Ihlrd pari) vanual> wa, for..a....abk

I I \1R PETUMENOS Cuuld I a.. ~ Ih~ lanl,uage ollhe
III sl'pulal,on al,dln'

IJI THE COURT y ..ah It s nl,hl h~r.. Yuu v~ prohahly
(.II 1,01 15 cop.es of II now

(61 MR OPPENHEIMER Yourpal,c ~M

(11 THE COURT 30
181 MR PETUMENOS BUI Judg.. whalahout th.: lasl
NI senl.. nce'

101 THE COURT Wdl l'l~ o,..'v thlnl, th" h a Ipu'at..d 10

{\ II IS Ihal II could cauae algoalicant damal,~ 10 archaeological

{\ I resourc .. s Thai doesn t - Ihal Isn 10 s('pUlallan of thIrd

IIlI po riles commg 10 20 y..ar, all~r Ih .. 001 "poll damagmg
11"1 archaeological r..aoure... ,'a for..s.:eahl.. r...ull oflhe 0,1
(1.\1 spill It s sImply not IS I!'

ll~. MR PETUMENOS Wouldn Ilhul h~ a quesl,on for the
117, Jury'
,IK. THE COLRT Exaclly

II~I MR OPPENHEIMER BUI nallhe m~aOlnl, oflhe

I III sl'pulallun ThaI' nolo quesllon lor Ih .. Jury
(II THE COURT Exa .. lly hUI vou can I soy Ih~y stlpulaled

I th .. IS'U.. away

"1 MR PETUMENOS Iflcon o .. llh .. on.lru .. lIonIJusl
( J' hund ..d up 10 th .. Courl IlhlOl.. lhal WIll h.. al,reeabl..
(.\, THE COURT I don I wanllO d"rupllh ....J..hcale
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III balanc~ 01 Your n..gollallons To m~ InSlrUCIIon on 39 IS - I

I , woulu hdV.. "IV~n II " lh .. r.. wuuld hdV.. b..~n no OhJ .... llon Th ..

'" prohkm I hdV.. h.. r~ nuw ,. Ihdl I - lhat on 'n appdldl~

rd, r..v,~w with on.. pMIV ohJ.... lIng 10 a pdrtl .. uldr In,trucllon I
5, hdV.. 10 100 .. atlh .. Idw dnd s~ .. whdt - wh.. lh .. r Ih .. Imlrucllon

6, IS dppropnal.. Ilhlnk thai Ih,s 1n'lrUClion may b~ llaw~d In

PI Ihat It do .. , not .. xphcltly ra,. .. - u .. fin .. lhe Issue ul

(~I r..dsonabl .. cau,~ - I m~an of r~a.onabk fon.se~abdltv and I
(~I lhlnk lhalll • - lhat lhal problem IS "dsdv rc,olved .. lth~r

(101 bv you or by m~ I Ju.t wanl to g,ve YOU Ih .. firsl crack at It

till b..cdu,.. alt .. r all you v.. be~n n~golldllng for '0 long - dnd

(I 1 In facl th .. r.. I' '0m.. lan1ua,," In Osborn.. Ihdl cnuld b~

(Ill Incorpordt~d In Ih,. ,nSlrUClIon thaI wuuld mak.. Il .. nllr.. lv

11"1 dppropndl .. rdr as I 10 cone .. rn.. d and wuulu - dnd w,lhoUllh ..

(15' In.lrucllon r.. 1111n1 10 Ih .. 'llpulal,on al III wuuld b

(161 .. ntlrely dd~qual.. lor Ih .. Pdrll.. ,

117, I-IR PETUI\IENOS V,rv w.. 11 1hdv .. l.. mJ..r u "ur

Ila, au.. mpllo-

(I~, THE COURT Your. ,. 001 You .~ .. Ih .. probl..m 's

I Ul what Mr Opp.. nh"lln.. r ,b.... n 'dVIn" rep~al..dlv - dnu It

app .. .r,
I II lO m~ Ihal h.. hd' ~4Ully on his SIU.. h~r.. - IS h .. negotlal~d

) Ihe langua!, .. of this olh.. r InstruclIon How can YOU now come

II 10 dump a u,ff.. renl complelely dlff.. r.. nllOstruclion on h,m

I " .nu Ih .. n ~xp ..ct h,m ~'Ih~r 10 agre~ 10 It or 10.. 10 11v.. II

(jl wh .. n ,n IdcI all yuu n.... d 10 do IS r.. dU - " PUI dnulh.. r

Vol I J I
I' pOlnlln" UUllo 10.. dn .. rrur lhdll hdd mdu.. anu I m"u.. lhal

I' rror Su anvwav mv propo>al ,. Ih .. pdragraph wllh Ih~

1', 1O,lrucllon a, Wrlll .. n And I II nl'l dr"u .. Ih .. Sllpuldllon In

Id Ih~ l"hlOn Ihdt 'uu v.. IOdledl .. u I II ,r"u .. Ih vlu .. n.... on

15, lh~ ..'u~ 01 whclh .. r ,t s lor~, ....dble dnu I 10 la n car.. 01

r6' MR OPPENHEIMER Your Honor I hdve a sUl:e .. ,tlon
(7, r~allv do nol want (0 go ba.... In th .. IOslruelion I.p.. n'

(~, ov~r d .. our... ul a uay and a halt on th .. In,lructlon or on~

I~I v.. rv much h"~ II befor.. w~ 1!0110 Ih .. on" on"pa",~ 39 I UO

(Ill' have a suggestion though lor Ihe on.. on pa e .. 39
III' Pd e .. 30 laelOr on~ ,avs Wl1llh .. del ollh.. lh,rd p.. r.on

(I , bnng ahoul d hdrm ullf.. r.. nllO ",nu Irom Ih.. harm Ihal .. uuld

Ill, r"8>onahlv hdV.. h.. "n .. ~p .. el .. u lrom Ih.. nli .plil Ld' lu.1

lid' .. hone" Ih .. word .. ~p""I .. d 10 for..s~~n I h.. h.. v.. th .. IOt.. nl

fl~1 l,llh",,~ ... III'lr hthdl\\d\ O"" ... I1I,'tI hl""v ... th .... hij h..p(unl(11

116, lh .. ldw In Ihls ar..d IlhlOk 'I uo... II now hul chan1~

II .... xp ... ""t....u In lur"':u.... n IOJ Ilhlnl.. It ,-1 ...~r1\ c.h.J ... ~

lla, MR PETUI-IENOS Th.. I"ngu~g .. Ihal w.. n.... u lrum (hhllrn~

II I' Ihal IlhlO" IS Ih~ .....ural .. stat..m..nl ollh.. law,. Ih .. IS.U..

I Il' 01 whelh.. r Ih .. - whcth~r th .. n,~ wa< er..alcd II YOU r..ad

( II our IOSlruell(lO .1 YOU r"au O,horn.. Ihdl uo...n I UO II rnr

( I US If Ih .. n," wa, - 01 harm Wd. IOcr..as..d by th.. a.. l. 01

('J) Ih" d.. fendant th ..n II s not a sup~rs ..ulno e.us.. And thai s

(dl th .. lanbua!, .. Ihat w~ - w.. ar.. 100L.ln1 lor from our propo...u

"1 MR OPPENHEIMER YuurHonor Mr P.. tum.. no,,,nulhave

BS" STATE TRTAL HEARING 9-12-9'" VOLU[\]E I
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III por.1raph In In.lruclll>n - In p."e 39'
(I 'vIR PETUI-IENOS Thdt, what I 10 su!,!,esllOb 1m nol

(ll u,sa~r,.. ,n~ wllh vou

IJ' THE COURT You wdnleu to .UbslltUI .. -

II) I\IR PETU\IENOS I II .. m.. nd II vuu will 11v.. Ih ..

,6, paru"rdph Ihdl w .. - lou .. Ullh .. ca,.. luu" .. dnd " "" v..
(71 unn ... 1t Illlriv In'" "",h ... lh ... ( w,- v"" uon ... II In H h Ildnc t..I \Vity hUI

"I II YlIlI IH..It.I Ihl' purll=raph IlJ Ih ... In ... tru"llon u' wnll n &lnu II

JI vou lh ... n uon I \V lOt lo r\. Itl th\. IlpuloJllOI1 1It\ (1hl dl(.'n~ etr

"lIsll ..u
IIII In auultlon - 10 olh.. r wnrus In audllion 10 Ihe lan"ua" ..

(I I Ihat w.. v... "r.... u upun Ifth .. l"n"ua1" I proff.. r which I
Ill' lhln" dccural.. ly U,.cus... s Osborn.. - kav.. Ih .. sllpul"llon

II"' oul I won I ar!,u .. Ih .. st.pul.lIon bUl Ilhlnk thl' p.r.gr.ph
(151 n.... d.lo b.. auu .. d lu Ih .. Inslrucllon

(161 I welcome Ihe CoorllO loo".t lhe 1O.lrucllon to see ,fwe

(17) lalrlv ch.racI.. n7eu Osborne We lned to be obJeellve about

(18) 'I and th .. lasllhln!, I want 10 ma"e sure lh.l S corrected

(19) h .. r.. - Ihls IS not Mr McCallion .nd Mr FortIer 1.1"lOg

(01 wh .. n I!,ol bac" to Ih .. office and I re.1I7eu wh.t I had don.. -

n II wa. laIc ,n uay on Saluru.y .nd I m.de. mlSlake b.. c.u" I

I IntcnUl.U to L.U h ICl.. to thl'" I'~ul,. uhl,.r (hI. Court d... l\.rmln... u
I 11 (hilt In (del rl,.usnnuhl... lorl.:u: ....Hhdltv INU,", ,till 10 lh,- CIU,-

I JI anu I ","ply loreol Anu II • Irue Ihul lhev pOlOleu II oullO

5, m.. hili 'I was nlll Ih .. m bOlO!, around or und.. rn..alh lh .. y w.. r,

Vol I 32
(II eon"", Ihrou1.h thIS In "",onn ... cll(ln wllh In~lruCClun::llhul c.J ... ull

( 1 wllh .. xprc:s...d sl.l..m .. nl. by th .. Court wllh r~.pc.. 110

I" .. onfidenl,aillv W.. w.. nl IhrouLh thl' v .. rv po,nl wh.. n we

,", UISCU<S .. U O.born.. ,n .. onn..el,on wllh Ih .. Jury Inslru .. I,on W..

Il' .. nu .. u up hdlnnc,ne oul In 39 Ihouuh Ilh,n" chdnglOg Ih .. wnru

,(, .. ,p,u .. u II' lor 11 , d "llIdhl dnu Ilhln" whal

171 hupp ... nlnL 1::1 i\lr P lum.:nU:I I' now t.kasrlv ul:'r,-,"u Ihnllh ...

::II phil 011 11~ H r"" nol eUIOe 1,1 II r = \II. Ih It lh .... )\1 r) 1::1 ~ulnC' Iu """

II t1low,-u 1o L.k""'lL.k lhal ,hI,. ~llrultll,un I) H :'l'rul~llun Inun

11111 Enun II' Ill .. d 1... 1 Ihdl ,,,nudh.1Il IlIth .. (ulur.. wa,

1111 lor.. , ..c.b!.. hUI h.. snow cnm,n", 10 th .. sam.. probkm 011,0ln1

II , b.ck 1010 Ih .. n"bollol,ons .nu auulOb Ihlo!,s Ih.1 don I n..~u 10
(Il) bc .ud~u to 39 10 ueal wllh th .. lores..c.blilty problem thai

(14) h.ve to UO w,th express sl.tements .bout f"elual.pplle.ltons

(151 und .. r k!,al.landards wh,lher a particular fI.k h.s b.... n

(16) Incr....ed

(171 Thol concepl w.s d"cu..~d and w...gr..cd w.s p,c"eu up

(18) ad~qu.t..ly ,n Ihe three lactors and even If - cvcn 'f

(19) Mr Pelumcno. IS rlghl lh.l- well let me lake him - of

I 01 coursc I take him at hiS word If Mr Pdum.. nos lhoughlthal
II your IOSlrucllon was go,n!, 10 II do.. ,n I hav ...nylhlOl, 10 uo

, wllh lh .. pu,nl JUSI m.. u.. th.. POIOI h.. Jusl m"d .. aboul pUlling

l' ,om.. lhlO!, IOlu 39 ur uny 01 the .up.. r...u,n!, ~.u~.. In.lrU.. 1I0n.

dl aboul lOer..as .. d th .. supcrs"ulOb n.k .11 Ihlll
l' H... nd lUlu lal ...boulth"t II was n..gUlt"t .. d oul anu
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ilion.: oflh.: r.:a~onsw.: did we losllh.: IWO vandalism
CI InslrucllOns sp..cdicallv on Ih.: oth.. r sid.: oflhal equallon

1\1 J9 "IV':S bOlh parties a fll,hllO argu .. Ih':lr positions
C.I Mr Pelum.:nos can argu.: his (fwe change the word

.. xpecled
(jl 10 lorese..n Ilhink II solves whalever probl.:ms could s.:em 10

C61 com.: up
(11 THE COURT SlOP hOlh ofvoll W.: r.: ,,0101.10 lal..e a
C8, rec.:ss and I 01 "olng 10 drafl sam.: lancuage that I m gOing 10
191 glv,: 10 you and s.:.: wh':lher or not II resolv.:s thiS problem

Clnl all fight?
1111 MR PETUMENOS Y..s Your Honor
II I THE CLERK Ph:as.: flS.. ThiS court slands In

(131 rIl.oC':SS

,I., (R......~s from 10 51 a m 10 II 05 am)

II" THE CLER'" PIell"': r".. ThiS courl now r.:sume ItS

116' <...slon PI..as.: b.: ~cllI ..d
117l TH E CO URT COllnsel I hav.: <omc suggesllons for you

II~I and I hav.. also lool....d allhl< In~lructlon now all.:mpllng to

II~' r..drallil Ilhlnl.. It ha••010.. probl ..ms Ihal n':llh .. r of you

(01 mcnllon.:d unfortunal.. ly
I II F,rsl who has Ih.. hurdcn of prnof on thiS lSSU..?
C I MR PETUMENOS Thai. a I,ood <ju... llon I dun llhlnk
1)1 lhal It was n.s.:arch..d hv ellh .. r Sldc hUI I think 'I may h..

JI dd.. ndanls
I I, THE COURT II' ddinll.. lv Ih .. ddcndant' hurd.:n

Vol I J4

,<1\ 1'1 Mr Opp.. nh"lm.. r '
MR OPPENHEIMER Your Honur I dun I I.. now th. answ.. r

C\I 10lhal I hav.. a r..a<on for lhal I, Ihal ...1 lorth In
rJ, Oshorn.. ? And th .. reason I asl: -
(II THE COURT N,l II • nlll thai ••001. oflhe proh!..m

." Ihlt IC .. ClllloCl"-. HI - Irvuu lool itllht. Lumm.. nlllrv 10

, pdll .. rn In'lru .. llOn J 07 ,\ do.. ,n I sp",t"ally say who lh ..

hurd.. n IS un hUI II ,phra,..d ,n I.. rm' Oflh.. hurd ..n I' on Ih.:

I. d.. l.. ndanl Th .. hlln!..n "on th .. p.rson ass .. rtlng sup.. rs..dlng

I'll '-"us'- 10 prov,- It

1111 tv! R PETUMENOS And Ih .. 1n<lrucllOn lhal Exxon had
II I pr.. v,ously 01 f.. red had placcd lh.. hurd .. n 00 Ihe plaintiff. and
Ill, I r.. fu.cd ,t and ,n Ih .. Inslrucl,on -

"., THE COURT IlhlOl..th .. 1n'lruCllOn you v.. glv.. n 01..
rill places Ih .. hurd .. n 00 lh .. pI81OI,ff.
116. MR PETUMENOS 11,\ do .. s I mod.. anolhcr .. rror

1171 Ihlnl.. II wa. 10 anoth .. r - I can I r..mcmh.r now
CI., TilE COURT lI ..r., whailisays -Ih,. IS as you

119, draft .. d II In addlloun 10 provlnl, Ihal Exxon s conducl "'as a

I n, 1..1."1 call<.. uf Ih .. 1r h Irln 'I mu.1 h.. ,hown Ihat 'I IS mor..
I II pruhabl .. Ihan nol thalth .. chain of event Icadlng tram Ih .. 001
I I 'pIli that plalOt,ff. d~mal,e. for lo~t conlid ..ntlallty or

C\, arch.... olol,ICal r.,ourc ... do... nol IOclud .. a supersedln!,

~ IUl:lo ....

I J' II pul, lh .. hurtJcn 00 Ih .. plamllff, 10 prov.. thIS was nOI
I I, d 'up.. r<.. d,nl, ..ailS.. Thai s nollh.. law

Vol I J)
(II MR PETUMENOS ThaI s nOllhe law and whalll used

C") to say IS the plamllffs musl prove and whal 1changed was II

C)I must b.: .hown And 1dldn I allnbute II but 1r.:a1lze now

C.I thaI 1dldn t fix It all the way b.:caus.: you re nghl
(SI MR OPPENHElMER Your Honor 1apologize because

(6' slOce wc had n..gotlated II through 1dldn I bnng all the
C11 materials 1am concern..d Ihalth,s IS 10 fact not eorr.:CI

IK' Ihalll .. not def.:ndant. burden and-
c~, THE COURT I lh 10 I: II S a fair quesllan

(In, MR OPPENHEIMER Ycs I thlOk my only POIOI
(II' gu.:ss IS proecdural on.. that Your Honor may - may b.: fight
(I', r.:spectfully IhlO~ nOI hUI If so w.: d obVIously 1Ike an

II)I opportunaty 10 JUSI ch.:cl: our onglOal source.
(I., THE COURT (d 11k.: you 10 do Ihal 1 manly ralslOg

CU' lh.. quesllon 1 m not resolvlOl, ,Iallhts poml It appears

(161 10 me and I ve always thought ofsupersedmg cause as a
(171 doclnn.. Ihal r.:qulr..s th.: def.:ndants Ihat pUIS Ihe burden of

(18) proofon Ihe persons ass.:rtmg II

(I~' Now I..t SJUSI hypass Ihal I 11 gIVe you some hOle 10

I 0, show m.. what you - whal your PO~lllonsar.: bUllf you - If
( II w.. assum.: Ihallhe an.. yOU ve drafted g'v.:s th.: appropnal':

I' I hurden of proof aod II s 1,0lOg to have 10 uhlmal.:ly th.:n why
C"'I wouldn I thIS b.. appropnal.. Jusl uSlnl, your In.lrucllon and
('" redraftlOl, II 8 hllie bll
r" On.. II vou ~o 10 th .. s..eontJ s..nl..n... 01 thai

Vol I 36

II' IOSlructlon - hav.: you got 'I 10 front of you?
(, MR PETUMENOS Which 011.. nllW Judg.. ?

(1, MR OPPENHEIMER ThIS IS plll," J9 of piamtiffs

/"' THE COURT Y..ah II s pal,c J9 All nghl thc second
I" ... nl.. l1ee which h"l,lns Ihc supers.. tJlOg eaU'e If you drafted
16, II a, fallow. A sup.. r•• tJ,n!, eaus~ IS a rca.onably fore.eeabk

(7, 1Cl 01 a Ihord p.. rsoo wh, .. h by II. Inlcrv..nllon pr.:venlslh..

CH' tJ .. f.:ndant from h.. lnh hah!.. for harm 10 Ihe plalOllff

t~1 ThaI pUIS Ihe rcasonahle fores.:eabdlly 1010 Ihe

(101 IOstructlon AntJ In ord.. r 10 make sur.. Ihalll • clear thaI

(I II II S 10 Ih.. IOslrUCllon you could then do another paragraph
(I , and thc paragraph. would be thl' one Ibat I 01 sugeeslIng now
(1)1 and Ihen Ihe eXlsllOg on.: IWO Ihree 10 order So thiS would
(I", he paragraph on.. 10 Ihal anSlruellon

CUI MR PETUMENOS I 01 sorry Judl,e could you read thaI
(1(1 1i..1pllrlll,rllph bacl:'

(17, THE COURT Y.. , lh .. hr'l .. In - 's nOI on\. oflhe

11K' numh.. r.. tJ paragraphs II >Imply .ays 'I chall!, .. s your langua!. ..
CI~I ,n Ih .. s..eond , .. nl .. nce of your lirst paragraph A supersedmg

(nl cause IS a r..asonably foreseeabl.. acl of a Ihlrd person which
( II hy ,I. IOlcrvcnl,on prevent. Ih .. defentJanl from being 1Iable

C I lor harm 10 Ihe plalnllff Ol..oy Ihal. one change Two
I )) chonhe IS you In.ert a new paral,raph on.. which says one
('"I period IS the facI of Ihe Ihlrd person reasonably
C"jl for..seeable

I I
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(II \1R PETUMENOS Judg.: Ithmk It. hackwards Illhe

(') act IS reasonablv lor.:se.:abl~ Ih~r.: IS no sup~rs.:dmgcaus.:

PI You ar.: Sla{m" thaI 1/ th~ aell. reasondbly lor.:s.:eahle II
PI I. a sup~rs~dln!? CdU'~ II SJu.tth.: nppo>!l':

(j, THE COURT I m sorry I m 'orrv You r~ nghl

(0, You r~ db.olulelv n"hl Y~. you r~ nghl II woulJ hdve

(7, 10 - Ih~ lan!,uae~ would hav~ - VllU ar~ dh.olul~lv ""hi

IK' A sup~r.~dln" cau" I> dn acl 01 a lhlrd p~rson ~ommd nol
1"'1 n.. a:londhlv lor",::u.. c..abll.. comma whu.. h bv Il:, Inh.. rv~nllon

110' pr~vent. th~ dd~nddnt rrom h~m!, i1Hhl~ lor harm to Ih~

(Iii plalntlrr

{I I R'ehl?

1131 \IR PETUMENOS RI"hl

(14' THE COURT And th.:n paragraph on~ would b~ Is the

(1.5) acl ot the third p~rson nol reasonably roreseedble

(16, MR OPPENHEIMER I m .orry Your Honor wh.:re does
(171 your last-

(18, THE COURT Pdragrdph on~ n~w paragraph one Ol..ay

(I~) do you undersland what I m suggesting?

(Ol \1R PETUMENOS Ithmk so Your Honor

(I) THE COURT So what~v.:rprohl~m. you hdd In drdrtanl,

(_I th~ I",lrucllon II app~dr. 10 m~ they Cdn h~ r~solved wllhoul

I )1 dOing vlOl~ne~ to Your abr~~m.:nls On lh~ ulh~r hdnd Ir

I J' vou v~ a"r~~d III pUI d hurJ~n un Ih~ plamlalrs wh.:n II should

I j, h. un Ih~ d~/~nddnl. I can I d"r~.: wllh thai

Vnl I J~

II \IR PETU\lEI'<OS No w~ v~ m.1 m,d. Ih11 d"r~~m~nl III

() racl - In IdCl m lh. dra rt Ihal was b.ror. It said Ihe

Il' pl.mlilis mu.1 prove and I d~mand.d 1110 hc lak.:n OUI '0 II
IJI Wd> wor,~ and I h.v~ Ippdr~nllv Idol~d 10 lal..~ II uul

ljl ,,-I~t..whl.r... In th", Instruction l'h.c.aU:!IIlo. Il WI:I~ lh", Inh.ol orlh",

16' pdrll~' - I h~i1~v~ Mr Opp~nh~lm~rwoIl conhrm Ihl> - Ihal

17, Ih. hurd.n on Ih~ plamlllf W"S nlll lu h~ In Ihe In,lruu,ons

IS' Th.1 w .. pUrl 01 Ih. n~!,ollallons

,I, \IR OPPENHEI~IER I - rdlh~r Ihan e~1 hacl.. mlo Ih~

(10) n~gollallOos kl 'JUSI ch~.k

(Iii TH E CO URT II do~.n I mall~r you hoth al, re~ Ihdl

(I I whalev~r Ih~ burd~n - what~v.r burden lh~ law pUiS on a parly

{131 IS lh~ burd"n lhal YOU acc~pl nght?

(IJ) MR OPPENHEI\lER Y~s

(1.51 MR PETUMENOS Y~s

(101 THE COURT You can do Your r~scarch and (believe

(17, Ih~ burden should h~ on Ih~ d~r.ndanl'and I may he wrong
Su

(IHI you can do Your r.s~arch on Ihal one bUllet s assume now

II~' Ihallh~ hurd~n Ihal s prupcrlv placed on lh~ party thai II s

(0' on I sU!,I,~st th.1 Ih. languag~ I havc JU.1 rcad 10 YOU
( I) r,-~ulvc:i the ~Ul,.~lIUn" thul vuu v". ntlsIl.LJ Hnd 13 ,-nllr .... lv
( ) acccplahk shuuld h~ ~nIJr~ly ••••plahk 10 yuu nnd II S

(JI v.lthln Ill,- L.Onll".'(l 01 Your n"'oulIUllon\

(4, ~IR PETU\1 ENOS IlhlOl.. Ih.1 s - Ihal s lru~ I d

I jl 1,1... - I d I,~~ 10 .~. 'I In wnll.n IorIO \I, I rndl... >lH~ I

Vol I Je,J
II' und~rsldnd IllOst~ad 01 h~ann" II bUI what I h~ard ,(lund~d

I , dcc~plahl.:

1" MR OPPENHE1\IER Sound. dCC~pldhk ) nur Honor
,J' THE COURT So I hdV" II h~r~

,j, ,\IR OPPENHEIMER Ju,l >I' w~ r~ kJr

IC' THE COURT \1\ Ind~.lph~rdbkhdnd .... nllng

" I\lR OPPENHEI\lER Ju,l.o w~ r~ .kdr \\~ r~ nlll _oln~

(~I to hHV .... (h"" lor\"~'-'-l:IhIlIIV In~lru,"llon WI. r", ('11"= to hitv,- _

I.' THE COURT You r. nOI go.n!, IU hdV~ Ihe

(11)1 r(1r'-~""\.tlhdllv lnstruclion yuu f'" nOI gOing lo hdV,- (hI.

(III 'llpulallon r~cll~d 10 th.: InSlrUCllon. You do hdV. dvallabl~

(I I III YOU lh. v.rhatlm trdnscrapl 01 lh~ .!Ipulallon which YOU Cdn

113, u" In IInal arl,um~nl You .annOI dr.. u~ Ihdllhdl • ,I.pulal.:d
(Id) away lh~ racludl ...u~ or sup~rs.:dln!, .dU'~

(Ij, MR OPPENHEIMER Und.:rslond

116, MR PETUMENOS RIl,hl und~r.lood

(17, THE COURT Alt.:r w. r~.~.. YOU .an mak~ d copy lor
(IHJ Mr Oppenh~lm~r 100

(I~I SO now leI s - leI S go on now I~l s mal..e II exp!acll

(0' h~r••o nobody s - nobody s - has the wrong lmpre'>lon ThiS
( II Instrucllon I> .1111 op~n lor dl>cu.>lon and Ih~ IWo Ibon!,s

(' 1 thai I v~ 'dlJ hav~ 10 happen On~ you al,r~~ 10 Ih~ lanl!uag~

(), dnd IwO lhallh~ hurd~n orprool b~ pldced on Ih.: nghl party

( J, on Ihls I>'U~ lhos. lhlngs ar~ slill open lor r~.olullon So
r jl whtlt ",b,- r"" m,llln::s now)

Vol I -10

'" ~IR PETU\IEI'<OS I h IV~ d .uupk III ~d'l.r .'"u~.

(_, tbanl.. Antllh~n I d IIl..e to he excused If I could

131 TH E COURT Cnun,,1 unllllhis on~ s 1".solv~d YOU

IJI nln I bu,nb lu h~ ~x~u"d I m !:oln!: III r~sulv~ Ih .. - Ih~

(ll un,- lh"" 1::."4U,- you v'- ral:u.. c.J thIS murnl"!:> 1 m b-u1nb- tu r\.:.ol",

1~1 Ihl> murOing And lh~n vuu II h~ ~x.u,~J

17, \IR PETUMENOS Alii m~dnl w" whlk Ih~ Cilurl !:(l~S

I" un 10 olh.r Ihln,,' In Ih~ h~anne h~r~ - Iuod~r.ldnd Whdl

Ii, w~ r. gOln!, IU do .. r~.olv~ Ihl> all~r .oun.d luol., dllh~

IIU, I.w alld J~I~rmln~. Ih~ burJ.n 01 prourl>'u~ anJ whal.:ver

\.ls\.

(III THE COURT RIghI

(I) MR PETUMENOS So I II b~ avallabk 1 m Ju.l saYlnb

1131 I d !al...: 10 !,~I back 10 my orlice

(14' Ordcr No -10 pa!,~ 7
(Ijl THE COURT No 40
(10) MR PETUMENOS I have a pagc lor you h~rc

(17/ THE COURT Oh Order-lO

(181 MR OPPENHEIMER Mr P~tum~nos what
(II' THE COURT Th~ Prelraal Ord~r-lO?

(Ill MR OPPENHEIMER I hav~ nu Id~a whullh~ '''U~ 1$

I I' M R PETUM [NOS I In~d lCl !:~I a!:r~.m~nl on Ih .. and I
I , ~dn I hUI Ord~r NUll1h~r -II) prnvld~d Ih Il Ih~ Pdrtl~' 111.' pUI

I ), lllb~lh~r d nol~hnill.. Ih 1\ unld,n~d lh~ phollJ!:rdl'h I Ilh_
..II Wllnl.S,\,,::t

j, W~ hav~ " IdullU Iy Idl..~n pholll"r 'ph, III lIur w'ln~ ,~,

907 ~58 7100 MIDNIGHT SUN COURT REPORTERS
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II J Th,s 's Imporlanl 10 u, b~caus~ Ihls cas~ IS so long and Ih~

, , r~ason for Ih~ pholo nOleboo" Ih~ Jury nOI~bookwas thalth~

, I cas~ 's so Ion!! Ihal som.: or th~ wlln~ss~s ar.: lost on th.

I.' Jury I hav.. troubl .. r~m .. mb~rlO .. Wh31lh .. y l.:sIII, ..d 10 I
m .. now b..eaus.: ( m tryong 10 pr..par.. Ih .. lonal argumcnt 11 s

(, becn SO long
111 It provld~d Ihallh~ parties may pUllogelher a nOI.:boo" 10
" e'V.. Ih .. Jury w"h pholograph, 01 Ih~ wlln~ss .. s who lesl,li ..d

\\ hdV.. or~ fulll d"l1~ ,h. I W~ ha,~ d phlllo nOI .. b"o" \l, Ilh

\Har

'"11 wlln.. ,,~, p,clUr.. s In 'I '0 Ihallh. Jurv w,ll b.. r.. mlnd..d who
II' Ih~ p.. opl .. w.. r~ who t..sl,lI.:d ", a r..coll ..cl,on d~vlc~

'" Th .. phOIO nOlehoo" ~on"'ts oflh~ pholo and Ih.... nam.. lor
113' ~ach w,lness Ihallhe plalOtlffs called And we have b..~n
I., w.. wer~ allowed 10 do ,110 Order 40 and pr~par~d 10 do ,t

II~I Apparenlly Ih~ def~ndanls negl~cI~d to do 'I and now Ihev Wish

(161 10 k~ep our pholo nOleboo" from golO.. 10 Ih .. Jurv
1171 MR OPPENHEIMER Your Honor 1m 10lally caugbl off
1181 guard (don I ..now Ihe faels My paral~gal who IS beller

I1I1 oreanl7~d Ihan I sugl, ..SIS Ihal sh.. , nOI aware ollh.. -

(U, appar..ntly w~ do '0 I would SUl,l, ..SI I can I sp~a" 10 thc
I II order I haven I read 'I I m nOI IOvolved 10 Ihe nOleboo".
I 'I dnd IlhlO" mavbe If Mr P.. lumenos and I spok.. w.. would lind

11111 II \l, .. bav~ d prohl..m

'" TH E COURT Do YOU hav.. Ih .. phOIOl,raphs?
I I, MR OPPENHEIMER Sac .. allh~ olll-~

Vol I -I'

\IR PETUME"JOS 111 ,orry J ro,,~ III 'ir D"mllnu "nd
, I\lr D'dll1ond 'old m~ \ClI' dldn 'hav on.. ,nd ,h.. r.. lor~ 1011

\\ \.r

lr cOIOe 10 nhl~cllo Ie II th ... v h IVI.. un ..

I., TH E COURT You hav~ " Inol nOI .. hoo"

", \1 R OPPEN HElM ER I m "I a los, h..cau<.. I don I"now

h, u.h~lh~r - J don' ,now wh,1 th .. ord~r <avs
17 TilE COURT \~h", .. I<~ IS 1,0101, 10 t> .. In Ih,s In,,'

., nOkboo" I

II, MR PETUMENOS NOlhlng

"0' THE COURT Jusllhc pholograph. ollh.. wlln..s.... 1

III. \iR PETUMENOS JII<l\h .. phoIllLraph<oflh ..

II , w'ln.. s,~. Thai s 'I SO Ihey can rememb~rwhal th~y lool.ed
(131 Ii .... lind recall whallh.. Icsllmonv was

II., THE COURT 11.. 11 you ,fyou agr..e 10 II and you
III, bOlh hav~ photograph. Ihal s line

IIh' \iR OPPENHEIMER Well I can 'r~pr..s~nllhal YOllr
IInnnr 1.... 011< .. 1/11<' .Inn I ,nnW ",hOI It> .. 'aCI< arc I'hm,

II., Ihal "lUallOn may b.. Ih... ,Iuallon hUI I cannOI represcnl

/I" IhKI 10 Ih~ Court
• II, TilE COURT COlln<~1 whn am 110 ml.. rl~r.. w,'h

" u. Ilh Ih" - II1Is n~w '\<II<I on In d Idw \ III l."~ a
, I pho'ol,nrh 01 all 01 lour w,ln...s.. , nnd vou g'v~ '110 Ih .. Jllrv

11 111 th", I"n runnl -

" \IR OPPFNIfEI\lrR It 'ollnd, Io,~ \ Ill" Hlmor hUI ror
f \1 "rn... HlilhOrllV lor th II I w,'uld In Ih ... ,"'onll ... uur ... or ... v ... nt"

Vol I 43

\II obJecllo It bUI wh~ther we should be obJ~ctIOg to It because

I_I w~ hav.: som~ underslandIOg or some ord.:r I JU.I can t speak

to
I), Ih~ 'ssu~

1~1 THE COURT I don t st.e how - 1m..an 'I slnkes me

(~I lhat ther.: s no probl.:m b~cause 'I - as long as you PUI some

(61 page saYs Ih,s 's mer.:ly to ,dentlfy the w,tn~ssesso you may

C7I r~coll~CI th~m bdl~r bUI YOU ..now Ihls paragraph relales to

" lra.1 nOI .. boo"5 Ih,ng, Ihal w.. r~ l,0lng 10 go on dunng the
(9, Inal which n~v~r o..curr~d

\101 MR PETUMENOS Th.. onlv Ihlng I thlO!. Ihal d,dn t
1111 occur by agreem..nt was Ihe glossary was gOIOg to be such a
\I_I time consumlOg prohl..m lor u< to al,ree on glossary oflerms

\lJI Ihat we gave up and -
\14. THE COURT Sur~ NOl only that but the nOlebook was

(15) gOIOg to have notes 10 Ih.. nOleboo" and lake Ihe nOlebooks

1010

(161 deliberallon W.. v.: Subslltuted for Ihallh~ IhIOg we always

1171 do,s Just give Ihem a pad
liB) I\1R OPPENHEIMER Your Honor I guess one of the
(191 IhIOgs I don I ..now,s whelher on.. group had an mIOd 10 do IhlS

(01 and the other group has malched pholographs which aren I as
I~II presentable - wh,ch IlhIOk may be the cose perhaps doesn t

I J h.v~ a - I m nOI ,ur~ bOlh part'... w.. re IOlendang 10 do thiS
1)1 I JUSI don I I.now

1.' THE COURT I m certalOly nOI gOing 10 - I m nOI
l-SI I,o,ng 10 IOt~rf~r~ w,lh Ih,s h~caus.. 1SL~ It as helng

Vol I -l-l

., dh_olul..Jv unrr~ludlL'dl Ifhuth pdrtl .. < h"v.. lhc Inal
I I nnl.. hoo"

'" MR OPPENH ElM ER Your Honor I I,u.... lhe pOlll,on I
I.' lind mvs.. 1J ,n wllhoul I.nowlnl, more Ihon I do know I would

,I. obJect 10 Ih~ nOI .. boo" l,0lnb ,n I am h..51lanl - only reBlon

(6, I m h~sll3nl 10 do Ihal "Ihlll Ifther~ san underslandong to

71 Ih~ ~onlrary or holh pari',,' w~r~ plannlOl, 10 do th,s 1don I
,., .. now Ih.. faclS -

191 THE COURT Sounds 10 m.. lhot Mr Diamond was nOI
10, sdy,ng no th~y C3n I go ,n 10 th .. Jury hUI h.. was saYlOi W..

1111 don t hav.. Ih~ pholograph. and h.. apparently was wrong

II I MR OPPENHEIMER I m nol sure He may well have In
(1)1 mlOd Ihal w~ do have matenals and he s nOI ulang them and
h,s

1'41 obJec\lon-
II~I THE COURT AliI m saylO!, 011 you need to do II

(161 check

.'7, MR PETUMENOS h"l,oll scl..ar IIhoughiOrder40

\I~l allow~d 'I sO Ithoul,hl we were 10 a poslt,on 10-

1191 THE COURT Ord~r 40 b.. IOI, a draftIOb effort by

I '" r ..op" who w.. r.. nOI IOvolv.. d 10 lh .. Innl ha. many IOfirmll'~s

I I. ,n 'I And Ih .. mRV h.. lln~ Ullh~11I hUll don I care

I I MR STOLL Your Honor Ju,t so thol Mr Oppenheimer

11 lh ... ,r "dl. tin ... ," I - I'" t lun Lunt..l..rn d th«..~'- are not

I " rrol..'<innnily don~ pholol, raph< Ih ~ wer.. lal.en out 10 the
I j hnllwdy w,lh -
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II' THE COURT Polaro.ds huh?

" MR STOLL tlol ~v~n d POldrolU Your Honur II Wd,

, un~ ul tho,~ 56 lhruw dWdV • Im~rd' ""Ud~ 'u hv lh~ llln~

'"' lh~v r~ mdU~ m,o ~I~hl hv h.n lh~\ d,n IlllU n~ II

(I, THE COURT II~II vuu un~ lhln_ ,,"m,~1 Onh lh,n

,6, I don I want lu ,~~ "d wdll >IhU phOlU"rdph 01 ~v~n Wlln~"

(7, blown up on d lar,,~ pl~C. ut .drdboard

I~I MR OPPENHEIMER As Mr P~lum~no,wuuld 'dy you r~

(", cUllmg lh~ h~drt UUI ul uur CU,~

1101 MR STOLL Your Honur uon t say thai

III' MR OPPENHEIMER Just so I m cl~ar - [ m a Ialll~

II , b~hmd Ih~ curv~ h~r~ Are w~ postpontn" lh~ rulan" unlll w~
lUI have a .hance 10 lul~?

(I") THE COURT I uon Ilhm~ a rulang wlil b~ n~c~,sdry

(I" counsd b~cau,~ I hdV~ d I~~lang wh~n vuu bUlh lal~ 10 ~ach

1'61 olh~r that vou II r.,olv~ lhls hUllfvou wdnllu branh .110

117, m~ for d rulan" pl~",~ 'uv~ II lor Ih~ Id,l 'u Ihdl I ~ In h~dr

II~I It thoroughly

II~I MR PETUMENOS Th~ la'llhm,," I uon ll..now

1 0' wh~lh~rw~ v~ re,olv~u II "lhal - llhm~ w~ wlil r~,olv~

( I) II hUll d JusIJI~e 10 hdvc lh~ Court s a'SI,ldnce W~ ne~d

( , 10 splallhe Ilm~ - UU~S lh~ Court know wheth~r Ih~ courlroom

(JI Cdn be avalldbk Ifw~ hire a balliffm Ih~ .v~nml,?

'"' THE COURT Th~ courtroom?
(" MR PETU\l ENOS Th~ courtroom

Vol I -16

,', Til E COURT Whlll U'U w~ IIn.llv u~c,d~? Som~hudv ,

( I boml, to ,,~llllhl~ dll~rnuun n"hl'

Il' MR PETUMENOS Thdt s Ih~ I"U~ Th~ ,omebodv at

1"' Ih .. pOlnl .. E>:,un .nd we n~~d 10 ,h.r~ II I 'pul..~ 10

"J \Ir D'dmond and h~ Inulcaku lhal h~ would warl.. wllh m~ on

'0' Ih.' bUI I h.v~n I h~Jru hd.~

" THE COURT You wanllllhl, ~v~n1n~I

'" \IR PETU\IENOS It would h~lp holh "d~, Ilh,nl.. '0

Enon ha, th~ 11n1~ lh Illh~v n"d Irw~ r~ dhk III h.v~ II In

IIUJ lhl" ,-Vl"nlnl, Ih\o.l\ w,,- huv ... l,.nuu~h Il1n", h... lwl"t..n U:t I WI:I::I

o\.lll 0 I..

till worn .... d-
II' THE COURT Enon ha, II from IWO 10 SI>:

(11, i\IR PETU\IENOS I waS -Ihal s why I n~cd th~ Court,

II"' Inl~rvcnllon I ~ In I us~ Illh,s morn,n!, anu IWO 10 Sl>: would

(UI lak~ the whok day I wuuld have II nOlal all unless ellher

('61 E>:>:on a!,r~eu 10 ,hare th. IWO lu ,,>: Ilm~ ur we were allowed 10

1171 u,~ II m lh~ eV~ntnl, ThaI 3 Ihe !>sue

liS) THE COURT And U II acceptable lor you to usc It m
(1", Ih~ cv... ntng?

1 0, MR PETUM ENOS I d lake 10 l,d II ~"rla~r Ihun '"
I II Ii thul , pu, .. hl~ ,0 I •• n b~1 ,om~ ,k~r

, I TilE COURT !luw "hOUlIWo!o Ilv~ I, r E"on "nu IIV~

" to ~I"hl lor lh~ pldlnllfr.?

J, \IR OPPENHEI~IER Sow~bOlwol"IIV~'

,<, THE COURT Ilh,n~ Ih II ,houlJ h~ ~llllllhh uon I vou

'vul I
II' lh,n~?

" MR OPPENHEI'vIER Thdl 'WhdIW~ IIdounu~rlh~

1)1 l"lr\,tlln~ldnC:t:~

", THE COURT Ol..a\ T\l,olo 11V, dnU;) 1'10 hi'
" .\IR PETlJi\IENOS OI..J\

l~' THE COURT i\uw \l,~ n_~u 10 11l1~' ur~ Ihdlth~r~ ~

, , ,oln~hodv h~r~ Th~ hdlitll, dl~ h~r~ sOlhere, no rrohkm

,~, I\IR PETUMENOS Jod wlil h, dnd I v... Inul.dl~U I"

I"' Jo~1 pUIl1 on the r~e()nl lhdllh~ ~ol1lld~nlldlrlvonkr Ihdl

(10' w~ r~'lulred 01 JO~IIO dS"sl u, wllh lh ... technologv IS In
(11) ~lf~et and he agrccs to thdt

(I) THE COURT Oh gr~dl O~dV Ihln~s

(IJ' MR PETUMENOS Th~ r~mdIOln" I..U~, Ilhlnl.. dr~ Ih~

11"' un~s upon which f would III..~ 10 b~ ~>:cu,~u Mr Forll~r ..

I'" "Ulnl, III ar"u~ lh~ OPA \10 I~'U~ and lh~n w~ have a - an I.SU~

,16, lhdl Mr Siull wanls 10 rUI" on Ih, Irnalarhum~nl,.h.. uuk

117, dnd f full\ ~on.ur \l"lh hiS pusllion '0 h... can l!'V~ II
m, MR FORTIER Thank> Your Honur

(I~I On Ihc OPA 90 IS,U~ w, did ,ublnll 1n,lrUCllon wllh some

(OJ hdCI..UP 10lhe Courl earll~r loddy

(II THE COURT I ,~e I have II h~r~

(_) MR FORTIER I r~c ... ,v~d lh~ D~f~ndanl' Propo~~d

(J' fnstruchon earlier thiS mornlnl, W~ dldn I have a whol~ 101

1"1 of time to Idll.. ahaul II Ilhln~ whlt - whal s~rarale, lh~

(.51 IwU dllf~renl versions ofth~ InstrucllOn IS prohablv whal

Vol I -I~

III N81,v~ land"" on~ "Sue and th~ Olh ... r '''U~ would h~

( I whelher or nollhe Court should mal..c a Ilndlng or InSlructlon

IJI d' 10 Ih~ k!,al con'~'lu~nc~sufOPA 90 So I u Irl:e 10 addrc",

loll Ihas ... In urt.h.. r I ou'"~:s

,', W,lh rC~drd to Ih~ hrSI I>'U~ lh~ NJllv~ land. Is~ue w~

'6' ,ubmlll... d 10 Ih~ Coun u copy 01 ANILCA llhln\: II s I tl 

II, THE COURT I hoi II

I~I \1 R FORTIER O~oy .nu lh.t ddln~, \l, hal Nallv~ Janus

I~I Ir... Th .... r ~~un whv \\, ... lhln~ II ... Il1lpOrl.Jnl I' h ... ~""U:H..

IIUI "Ir Dur~n~'I~r In nls I~Sllll1Uny lnul.al~u hrslofall Ihal

I111 h~ knew whdl AN ILC A wa, and , ... cund 01 all h~ read .. portion

II I Ihal-

IIJ) THE COURT Can I br~u~ In on you h~r~I

II"' MR FORTIER Sure

II" THE COURT I camc In here earlv lh,s morning and

(I~) Mr Oppenhclmer had I believe an instruction Ihat had "d1l1n8
1171 In II nghl?

1I~1 MR OPPENHEIMER EUlllnl, and annulallon

(19) THE COURT It may b~ ea",~r - I don I obJecl 10

I 01 l,IVIn!, un l",trucllOn on Ih" I ju,1 wunl II 10 he ~Ithcr

, " dbr~.d upun hy th~ pdnl.' or nollo ~()nluln a \Vhol~ Illl ul
I I \."(tnln.. lIU'" mtstc:ndl ( r Ltlnlll'f,ln~ 11111 h.. n II S" I WHnt In l..nnw

I \1 1...1::i III 100 throULh E'Xtln ~ tlll .. J V,-r,UIII ~"J :a,-,- "" h.. lh .. r or

I .II no(th""r\., ,uh,l-dnll II I"ontrnv r,v

,', Do vou dl<abr~~ wllh Ih~ f,r I pdf IUlIph'
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(I, MR FORTIER 1'00

(I THE COURT I m asking Exxon

{JJ MR FORTIER I m sorry

IJI MR OPPENHErl,1ER You re tailing aboul nOIll as

I~I modlfi~d?

(~I TH E COURT Ofth~ plaintiffs propo.ed

171 MR OPPENHEIMER With the dd~llon oflh~ lan"udl.~ at

I~' loolnot~ one no
,~, THE COURT Well I ve lo.tli

1101 MR OPPENHEIMER Your Honor do you have th~

(III annotated?

(I I THE COURT I hav~ the proposed JUry instructions

IIlI MR OPPEN HElM ER What 1 provided thIS mormng Your

(1.1 Honor 10 you was - thiS IS what we provIded ThiS IS an

(1.11 annotated verSIOn ot changes
(161 THE COURT Ol..ay I m sorrY counsel I ve probably

(171 mIslaid II Ycah here It IS

(181 MR OPPENHEIMER And It has a footnote explaining why

(191 we proposed ~ach chanbe and prov"kd lito Mr Forl,er

101 THE COURT I have II

11 Mr Fonler you have II?

I I MR FORTIER Y~. I do Your Honnr

'" THE COURT L~I m~ lu.tlonl.. allhlll furm
I J' I d_re~ lhatlhdl lan_III_~ I r~dll",lanl II I~ nj,hl'

\IR FORTIER I d r~~ W~ "x~d 11111' la'i n,_hl

Vol I ,1

(11 MR FORTIER Ol..ay The thIrd paragraph Your Honor

(I It s been rcwrlllen or edlled It s lin~ We have no

(11 dlsagre;:ment wllh II at all

(J) THE COURT So It should read now First these lands

(jl are administered by Ihe federal government whIch has the

161 authOrity to mal..e contracls and Issue lease. permlls

(7, nghts of way or edSLments lor such lands - ~ou agree that can

181 h~ us~d?

I~' MR FORTIER Thai S correct Ihal S Iln~

(101 THE COURT Olay

(III MR FORTIER Th~ next paragraph Your Honor the

II_I first senlence IS edited There s no problem With

(lJl THE COURT You mean consult WIth the Nallve

(I~) corporation IS slrlclen from the IOslructlon?

(1.1) MR FORTIER Right And simply to renect what the

(161 regulatIon actually says IS we - we have no objectIon to It

(17) THE COURT Okay

(181 MR FORTIER The sccond sentence of thaI paragraph

(191 w~ do have a problem with lIS IOslrucllon of court of claims

(01 ~ase Court 01 clalOlS ~ases aren I controlling Oflhls over

IJ the superior courl

( I MR OPPENHEIMER W;:II Your Honor aClually what II

( " I> II - as lh~ 100lnOI~ mal~. d~ar II > ha.~d on lhe

,~, r~"ulalllln. It s qUII~ cl~ar th~ r~blliallon. have

, I, ,,,n..d~ralllln and nlll a con~~nl ohllbatlon wllh respect 10 the

-
,
I

I
-.J

Il'"
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Vol I ~O

II TIlF COURT So pH1 .. raph on~ " I_r".d IIpon

" MR FORTIER Y~,

III THE COURT Now I~II me aboul your VI~W ofth~

,., "Jillnb 10 Ih~ s~cond paragraph your. Mr Forll~r

I, \IR FORTIER W~II my r~acllon Your Honor I> lhal

,(, ,f w~ lal..~ out Ih~ fir<1 s~olcnc~ wc lind 01 gut whatlh~ t~rm

17, 'l.llv~ land m~ans and lhal s Importanl 10 un undcrsland,nb

,., 01 lirst 01 all thc nghu under - of a Nallve corporal Ion

'I' und~r ANCSA and A1'olLCA Whal w~ r~ talking aboullS uses
Inu

(III, on~ of the us~s that ANILCA r~co!,",z~s for Nallv~ corporatIons

(III os I~sllfi~d about wa'lhe right ofsubslslcnee uses and Ih~

II , pnOnlY or pnvaly 01 sub>lsl~nc~ us~s on Nallv~ Idnd,

III SO II • Imporlanl and II ,al.o Ilhonl.. a prop~r ,uhl~el

I J ror - lor ,ud.",.,,1 "Oil\,

II I TifF COURT o~"V Th, u~f~nllllni' po,'lIon on Ih"

II~' pUd"rbph" Ihalthl' <hould h, admlll~d h~eau.~ II 'm,rdY b
ill, ,klollilion ollh~ I~rm NIII'v~ land liS u,~d ,n ANILCA II

IIOCI md~"" nt" '''''"'''"' In ahl" ",nnb.. Xl ollhls In~lruC:llon lh",rl. I~ no

III' n,~u 10 u~"n~ Ih~ I~rm NUllv~ lund h~~uus, II IS nnl us~d

[ II, anvwh,r~ ~xe~ptln lhl. <pOI In th~ InSlrUellons

I II Th 'I , Ih~lr pO"I"," I ."r" w,lh Ih~m I m~un Ih~

I , IIl1ponllnl pUll>" Ihalthe parI thul ~ 1~II,n

I " s~kcI~d hUI nOI conveyed lands ar~ tr~al~d somewhnl
[ J, ,(,rr~r~ntly un,t.r Ih~ law Ihan conv~y~d hnd.

I I, SIl gil on III lh~ third p Irnbrnph

Vol I 52

(I, lands 81 '''U~ her~

I I MR FORTIER Then It ~ unncc~nary Your Honor

DI THE COURT Hang onJusl a mlOul~ Wdl I th 10 I.. It

IJI IS n~cessary and I II usc II SO Ih~ - Ihe ~ontroveny

(j, >~nlen,~ In thIS parlleular para!,raph IS How~v,r th~

(61 secrelary do,s nOI hav~ 10 have consent Oflh, Naltve

11I corporallon bLfor~ p~rmllling uscs 10 b~ mad~ oflhe lands

(81 I II leave that In over the plalOllffs ohJectlon

(9) Whal about the paragraph thaI stans third?

(101 VIR FORTIER W~ hav~ slronl. abJeclIons to thu

(Ill paragraph Your Honor It stales a negatIve thallhe Naltve

(1'1 corporations do nOI have (;:l.altltle or rlghl ofposseSilon of

(1)1 Ih, lands It s contrary 10 f~d~rallaw 10 ANILCA which UY"

IIJ, Ihal Nallv" - thallanus s~l<.cILd bUI not yel ..onveyed arc

III, "In."kr~d as owned hy Ih~ NlII'v~, and ar~ cllnl,d"red 81

Nallv~

II~I lands W~ also hav~ IlhJLcllon 10 II hLcau~e II make. a findlOg

(171 III facland 111,1l'~ ~llnlrlrV In Alasl..a law on Ih~ IUUL of

11K, ~'lultabl<. till. which you lnow w~ bn~f~d allome h.ngth

l1~' dlln I I.. now ba.. l,n Junuory or February

101 THE COURT Haven I you admlll~d that- on thele al

( 11 I~asl som~ ofth~s~ lunds thol you don I huv~ lh~ nghtto
[ I pos.!J\",sslon'

1')1 MR FORTIER No w, hav~n ladmllleUlhol al all

(., Your Hooor I m~on ther~ s no - Ihcr~ s nnth,ng In the

I jl r~cord on Ihat In lOll whLn w~ w~r~ 1.0101, 10 PUI on eVidence

I f
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'1. 10 Ih .. cOnlrary YOU rul~d I[ wa. a 'lu ..stlon lor You

I' SO I m~an YOU know w~ re ~,nd of -this IS hk.. a

IJI dlrect~d verdict sort ot thing w'lhout us hav,ng th~

(., opportunity to hav.. pres~nled th .. ~vld .. nc ..

Ij/ THE COURT M r Opp .. nh .. ,m.. r you v~ u.~d lh .. word

(61 u ... synonymouslY with th .. r..cord po»es>Jon haven I YOU I

(7, THE COURT II s not Iru .. Ihal Cdp.. Fo~ .dVS lh .. v

I~l Cdn I u.c Idnds II Jusl.avs lh .. v don I hdV .. lh .. r1j,hllO

I~I Immed,dl.. pO.... s>Jon

(10' MR OPPENHEIMER W..JI Your Honor ""lIhout Ihal

(III r1l,ht Ih .. r.. s certainly a curtailment 01 us~ II shard 10

II I onccpludh7~ lh .. sorl of uses Ihal could be mad .. lhal arcn I

(11, Jusl pubhc us .. s and 01 cours~ public us.. s can I b .. su ..d lor

lid' h.. re and (don 1- Ihe faci of the mall~r IS Ihat IhlS

IU, proposillon 's - "qul[e clear lind (think w~ had qUlle II bll

(161 01 - well we had le.tlmony Ihatthal S th~ way Ihe land

(17, owners und~ralood the SlluatlOn dnd understandably b ..caus ..

(181 Ih .. y were followlnl, thc law

(I~l THE COURT w~ c .. rtllinly havc a lot oftesl,mOnY In

(u/ lh .. r..cord thai Indlcal .. s thai much llllhis Idnd Cdn t b.. u ... d

I II b..cau... lh .. f..d .. n,lj,ov.. rnm.. nl I>n I ,lIuwm!! II IU be u,..d

\fR OPPENHEIMER W .. II dnu wllh r p.. cllo

II .ub>J.t.. nce by r"j,ulat",n .. xpres.IY ,n Ih d... ololh .. r

., , .. I..ct .. d Idnds Ihdl dr~n I convev.. d Ihal p.. op!.. IU 1-1'''01'1..

, ~J tr... nol 'IS conluc;.. d ahnUI thl' 1!'C;lh.. In Ih ... r\odl world a - 1

Vol I q

III Ilhln~ Ih .. posll,on /'.Ir FOriid sla~mj, would .ugo~'l Th .. v

1'1 ~now lh .. y can I ua.. lh,s land b..~aus .. th .. y don I hav .. II

IJI 'IR FORTIER Your Honor our respon,.. lU Ihal - I m

I.' 110( conlus..u dboUI II I ~now whdllh .. - whdllb .. >JluallOn

CSI I'

I" Til E COURT Whal U, .... dn Your e1, .. n" mu~ ollhlS
• I ,rid I

'" 'IR FORTIER W..JI lh .. v can hunt on.1 Ih .. y .un

", THE COURT Som.. 01 - Wdsn llh.. r...0m.. I... llmnnv

I vi .rum 011.. ofth .. :--'oIIV.. wlln.. s.~.I'1al the f.. lJ..ral I,ov.. rnm..nl

(III wa.n t allow,n!. subs,stenc .. honlm!: on som.. oflh,s property'

II I ,I;IR FORTIER Thai. lrue Your Honor bUI YOU ve IIlso

(Ill rul..d thallhal a a lel,al que.l,on thai you handle yoursclf

II.' L.. t me ahow vou ANILCA which you know we v.. had som..

lUI I~sl,mony on In wh, .. h Mr Dorchesler r..ad mdlcsles thsllh ..

II~' conlmuatlOn oflh .. opportunllY lor .uh'lSl.. n.... U'''' on NaIIV..

(17, I.nds I m paraphr'<Inl, I> .. ssentlallO Nal,v .. physical and .0

"~I on - phys,cal w.. 11 h .. m!!

(I~I Thai s lhe acctlon 01 ANILCA callcd S..cllon 3111 which

I UI lullows lh .. d .. i1nlllOn 01 Ndllv .. lands II. pr.. lly clear

II Ih .. rc a a conj,re.slOnal purpose Ihal Nallve corporallons arc to

, hw .. lh .. us .. 01 Nnllv .. Innus lor Ih .. well b.. ,n!. ofthclr Nallv ..

I II .It.r..hold .. r, d, I mall .. r 01 IdW II • a conl,r...>lonal

., purpos..

jl NMllve lands al,a,n meluu.. , lands thatllr~ sel..clcd bUI nol

Vol I "
", y .. l.unv.. ved So Ih .. v r.. oul"d .. lh .. r"dlm 01 public land.

, I whIch a pdrk I. Th .. v v.. been wllhdrawn

Il' So lh,s IS - 'I s SimplY an m,orr~ct stalement Oflh~ law

lJi thdllh .. v don I have Ih .. r1 e hllO us.. [hos~ Idnd. (Ilhe

I.lI euv.. rnln .. nl Wdnl> to u,.. Lhu ... Idnd. 'I hd. 10 ~om .. 10 Ih .. m

~I dnd - dnd obldln lh .. ,r - or con.ult wllh lh .. m dnVWaV

P, Ther... b..en .. "d.. nc .. 10 Ih~ r.... ord on lhdl.cor..

I~I THE COURT I h.. dr vou I,~ dlw IV••~~n lhl> d. d

1"' Id.lUal ... u.. whal u...... ould 0.. Illud~ ullh..... land. It

'lUI lh~r... - dlh .. ""edll"u .. IS dr.. lh ldnus d' mdll .. r 01

(III Idw lorb,dd .. n 10 u... bv the Ndllv I don IlhlOk lhal •

II I e.ldbllsh~d by the authonll .. s I v.. read It Cap .. Fu~ avs

Ill1 thaI uses the word us~ I m nOI a war.. 0111

II.' MR FORTIER L.. l m~ explain 10 you

IIjj THE COURT Hold on I m ruling 10 Your lavor

1161 coun.el

117, I;IR FORTIER I II >II down

1181 THE COURT IlhlOk lh,s IS an oV~rstalemcnl

II~I Th.. r.. for.. Nallv~ corporallons do nOl hav.. d nbhlto us.. landa

(UI lhdl hav .. b.... n s..l .... I.. u bUL 0<11 conv~ved Th.. way 1

und .. r.ldnd

, I. lit .. " u .. II br..ab duwn IU Ih.. Th .. Nallv... mun) 01 lh ..

I N 111V,- - Ullh.. 01 (hI.. N 111V"" Wllnl.':-""" In Ihl~ '" I',," h,v,- Ir.... ""lv
1'1 IIJmllh.. uth .. v rtf", nOI uh"- to u '- th,-~,- l.l:tnc.h In... luUln1.. nol

h.... llI_ ... hk In u'\o Ih ... m It r "lllh'l I,-n~,- hunlln_ BUllhc11

I j, L1lJl,.~n I pr\.\.luu,- - Ihdl ... Ulh.... ::.'IUO nur Cdr,- Fu't nur Hny

Vol I 56
III .Iulul .. ur r"j,ulall<ln lh.1 I v.. r.. au - du.. s nUl SdV

I , "dl~~orl~allv lh .. v .. annal us.. Ih ..... lanua ev.. n Ihoul,h they v..

13' b.. cn , .. J..cI .. d Irrevocablv s.. l.. cI ..d

,., Th.. rdur.. I ..... II d. a Id~lU.1 ...u.. I m nOI!:u,nL to

'll for.. ..Io... 'I Irom arj,um.. nl on Ih .. r.. curd th 11th ..... pdr" ...

161 holv,- mad... So th ... ~u.. nh..n\"',- l,.om... ~ (Jul

,7, MR OPPENHEIMER Your Honur .. uuld IJu.ladur....

l~' lhal '
I~I THE COURT Y..ah

IIUI MR OPPENHEIMER A prdcl,~ul pu..."I .. >ulul,ullalld lu

(III respond 10 Your Honor s sp~C,llc urllumenl - dnd I m loollng

II , for the ellallon wh'ch Ithm~ I can b .. l h.. r .. In JUSt a

(Il' .ccond - whallhe I,0v .. rnmcnl has wllh n.sp..cIIO

(lJi s .. l..cled hut unlmpa,r.. d land. IS Ih .. ~onllnu.nl, unlmpalr.. d

IIj, nl,hl - Ih .. r... lanLuM".. which IS 'lUll .. oll .. n cll ..d lor IhlS

11(\1 pr(lp(1~ullnn With n..... p\.(".1 to th,- =c,vt",rnm,-ol "LunlinUln~

117, unlmpalr.. u nghl 01 "dmml>lrallOn

ll~, ,\nd w.. 1I110d IhallnJu.la .... "Ou h .. r.. bulth.. -lh..

119' suggeallon I would ma~.. wllh r..sp .. clto Ih .. a.. nlenc .. I> Ihal w ..

I UI could add som.. langu"I,e which Ilhlo~ d.nll... lh .. wh,l..

II wc rc .1 ,t It. In the ral,c Your Honor CFR 2650 I whIch

, If I Cdn hnnd you a .. opv -

(ll TIlE COURT You v.. alr,,,dv clL.. d 'I You Lllcd II lor

,., authonty for Ihe ...nlcncc allhc lOp oflh~ pag.. How~vcr

I jl lhc s .. crclnry docs not have 10 have consent of Ihc Nallv ..
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", corporallons bdor.:: p.::rm"lln~ us.::s 10 b.. mad.:: 01 Ih.:: land

r I MR OPPENHEIMER Righi
1'1 THE COURT So II Sin Ih.::re nghl?

14, MR OPPENHEIMER Rlghl II s.::ems to me Ihallh.::

(5) meaning oflhalls Ihalll s Ihe gov.::rnm.. nl whIch conlrols us.::

16. of Ih.:: Idnd and whal I would propos.:: 's Ihal In Ih.:: s.::nl.::nce
(7, Ihal says Therclor.:: Nallvc corporallons do nOI have: a nght

18' 10 us.. lands thaI have bccn s.. le:cled bUI nOI convey.::d we

191 could add Ihe language wllhoullhe eon.enl or approval oflh..

(10) f.::deral governmenl Thai I believe sails tics th.:: concern

(Ill THE COURT (Ihlnk: Ihal.s Ihe law don I you?

II I MR FORTIER W..II Your Honor I - you lnow I don t

II), Ihlnl,l. nghl 11. Ihe uscs Ihallhe gov.. rnm.::nl and lhe

II., Nallves make ofNallve lands IS bnd ot equllable belween Ihe

IIj, IWo Th.:: Nallve corporallon has equ'labl.:: IIlle 10 Ih.. lands

116' II has ba"callY an uOlmpa,r.::d rlghllo usc Ihe lands lor

117, c.. rtaln purpns..s IOcludlO!, .ub.l.lcnce purpose. Fnr olher

II~I purpo,..s II was l!U1n~ 10 pUI up a Indl," unlll'l III.::d an

119' Irr.::lcvanl revolabl.. .::I.::cllon couldn I do Ihal prohahlv

I 01 THE COURT Cnuns..1 do you havc a copy 01

1 II 2650 I(dJ(2)?
I ) MR OPPENHEIMER Y...
(), THE COURT I Ju.1 wanllO r..ad II so I m sure on

(4' lh ..
/ 5, Now where 's Ihe n.. xI pa" .. ? II s incompletelY cop,ed

Vol I 59
(II Just wanl to read all th.:: passes Pag.:: 217 's IOlercstlOg

(1 "'iR OPPENHEIMER 218
1'1 TH E COURT But I Jusl want to r..ad Il

(41 MR OPPENHEIMER And perhaps 219

(5) THE COURT Yes Il could be But tentatively 1
161 IhlOk that s approprlale: language and .t resolves thIS

(7) particular d,spute to my satisfaction but not the

(81 plalOtlffs
(9) Now where arc we now?

(10) MR FORTIER Your Honor on Ihe next paragraph the

(III tirsllwo sentences we don I have a problem With They re

(I I Itn.::

(ll' The next paragraph - or the next sentence I m sorry IS

II.' nOlokay Your Honor and the reason It s not okay.1 becaule I

lUI IhlOk It s unnecessary and probably erroneoua cOnltructlon of

(161 lhe law

(17) THE COURT What th .. -Ih.:: llallcs that slart ThiS
(lMI law?

(19' MR FORTIER That s correct

1 01 THE COURT IthlOl you r.. rll,hl IlhlOl you re

('I' nght 11 s too strong a slalemenl

1~2) MR FORTIER N.. xt paragraph -

('), MR OPPENHEIMER Your Honor b.. fore we (eaye that

1.1 lhe - Ihe concern we have '5 thaI Jusllhe OPA language all

(51 nght 1Ilie IOler'::SI 10 and 10 Ihe lands wllhoul some

I I

I)'

(",
(II

/61
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(II d,recl,on to Ihcm as 10 whal 'I m..ans 's lernblv mlsleadang an

( I Ih .. conleXI -

111 THE COURT II may b~ I .. onccd.. you lhal counsel

I"' lh.:: .lal.. mcnl - bul II docs nOI mean lhat corporal/ons or

(j, lh .. ,r sharchold.. rs could u<e such land allh.. lime Oflh.:: sp,lI

16' or aherwards ThaI could be Inlerprcted

17. MR OPPENHEIMER Idohavca"UI,I,CSIIOn Ifafier

r~, Your Honor s..... lhc rcgulallon. we r.. gCll101, we Ye all

19. r.. v, .. w .. d Ih .. languab" wc wcr.. gOlnl, 10 add earloer makes
s... ns",

1101 w.:: could add Ih .. <am.. conccpllo th .. senlence which meana
lh.::

(II' sharehold.. r. could u... th .. IHnd allh.. 11m.:: of the sp.1I or

(I 1 lhereallcr '::XC..pl wIth lhe concurrence of the goyernmenl

(1)1 something Ioke thaI

(1"1 THE COURT Thai may II.. a resolullOn 10 lh .. prohlem
(15) BUI as II CX,sIs I wouldn I glv.. Il

II~' MR FORTIER Olay Ih .. n.. xt paral,rllph Your Honor
(171 Ihey d.. kl ..d w.. Ihlnk oughllo h.:: In

II~' THE COURT L.. l m.. Ju.1 r..ad 'I
(191 MR FORTIER Olav

10, THE COURT I ,n I,0lnb 10 h .. p Il oul Iln..d my hest

( II 10 leep ... Ilkm.. nl diSCUSSIon oul oflh.. cas.. and sometlmes

I I 01051 of Ih .. I'm... I ve hecn succ ..s.ful II s nOl necessary 10
('ll Ihu IOSlrucllon

(., MR FORTIER W..II I m nOl gnlOg 10 argue: w.lh Your
I j, Honor on lh., pOlnl

Vol I ~R\,/

III ht..r...
MR OPPENHEIMER YOllr Honor we don I havc a copy of

pag.. 21l!
THE COURT I n..cd II

MR OPPENHEIMER W.. can " .. III for Your Honor II
may lal .. us - wc m,y havc 10 - ohvlou.I". I I,u'::ss we wrll

hHV", In hrln,!, Illrllnllh", \)'Iu....

THE COURT L..I. mov.. on Ih .. n

" p Ihal Idn~ual,.. ,n nllnd .. llI,n-" 11 .... 111I' .. I h 'v.. nol

m mo(l/Ld II

MR OPPENHEIMER I hav.. II wroll .. n down Your Honor

Th.. olhcr POIOI I u mHk..:: .. d,r..cllv lrom CHp.. Fo~ an

011 cll .. d prov,slon HI pal," 236 ollh.. opln,on

11 nOlc. Ihal r..allv Ih .. full quolc - w.:: I,ave you part of

\I - .ay. Ihal II IS c1 ..ar on Ih ..... Iccllon dale Cape Fox d,d

nnl a .. qu,r.. l..gall'll .. or r1bhllO pOS1e.<Ion Lcgall'llc

und.. r ANCSA did nol vesl unlll conveyanec The rlghllO

pI'S'.. "nn do .. < nol, .. ru .. IInlrllh .. compkl,on oflh ..

nllm... rou~

II 7. prnc .. dllral " .. p. ,n Ih .. <I"ulory .. opv Ih:1l w.. quol.. d
(I), II 00... 5 on (0 mHLIoo II d ar quol In lh ... p ... nod b... tw\. ... n

., , .. I..ellon Hnd conv.. v In Conl,r ,J..hh.. ralclv p .. rmlll .. d

I I d.. f.. ndanls aUlhoruy 10 manage drnwn lands to conl~nu.. 10

" Impair -Ih.. n II ,a\, Thl< "ory In..lud .. , Ih .. n 'I 1,0.. < on 10

, ., Cll .. lh .. 'pecdi.. apph .. allon<

I j, TilE COURT A.. llldllv .. 0110,.. 1 IlhlOl you rc r1l,hl I

I I
lJ

t

I
1_

- 1
I

I I

~J
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II) Th" n"XI maU~r IS a r"wnlIOg oflh~ lasl paragraph W~

I , want~d 10 h"p It r"al simp I" anu thclr languag" .t app~ar,

fJI IS argumt:ntdllvl..

PI THE COURT I don I ~now Ilhln~ II s ahsolul"lv

I" Iruo II S Whdl th"v uo hHv" 10 cons,u~r whdh~r Ih" Nallv~

161 corporallOn> w"r" permlu~u Iu u," Ih"

(II ,dec led bUI nol Conv~ved Idnds lor which Ih~v dr" as,~rtln"

IS) c1a,m, anu wh"lher Ih" corpurdllon ,ulkred any 10» or

I~) Inlerrupl'on 01 u,", lor ,uch Idnds II, the laclual 4u~stlon

(10, that Ihev have to malec th"v have 10 determine

(II) MR FORTIER If (can be heard Your Honor?

(I) THE COURT Sure

(1)1 MR FORTIER O~ay The first POint I guess the

(lJ) first number IS asking the Jury 10 delermlne whether Ihe Nallve

(lSI corporallons w.. re perm'lt..d to use the

(161 ,deCled bUI not conv.. y..d lands from wh.ch Ih .. v ar.. asserting

(171 cldlms Th.. words w.. re p.. rm,u.. u 10 u,~ II would app..arar..

(lSI al kasl dmhlguou, Th .. inquiry's nOI wheth .. r or nol I

(I~, Ihlnle wh.. lh .. r or not Ihcv were permlu..d 10 usc Iho,e lands

(0' hUI whal Iho,e U,e, Wer..

(II THE COURT Yuu ~nuw In a perf.. cl world I ,uppo', I

I I coulu r"Jralllhl' dnu md~' II a,c,plabk 10 hoth ul ynu bUI I

I), mean the upshol 01 whal ynu r.. sHvlng coun,cl woulu >lmplv

(JI b.. I Ihln~ 10 malec 'lOne phrllsc and <IlV whclha Ihe

1.5' corpora lion sulkr,d any 10<5 or InlerrUpllon ul p,rm,u,d u,"s

Vol I 62
II' lor such lanu I m,.n Ihal S Ihe - Ih,v can I us, Ih .. s, lands

I I unkss unk.. th, bov.. rnm.. nl consenlS lO u,..

{)J MR FORTIER Well I gu .. ss wc II hav~ 10 lalee a loole

(JI allhe r~l!ulaIIOn and I II argu .. aftcr we hav.. a chanc, to loo~

IS' dl II
161 THE COURT II S a..ccplablc 10 m, allhu pOint Now

f7I II s th, U,lemJanls proposed Instrucllon - wdl II s Ih,

IS. u,f,ndanls ,dlllnb Ihdl I Ve aecepl,d In many cas..s In Ihu 

1~1 In Ihls pdrllcul Jr I>,U" '0 I wanl Ih .. d,l .. ndanls 10 .. 'vc me

110' Ih, ,kdn COP)

(III MR OPPENHEI'.1ER \ .. s Your Honor

II 1 THE COURT AmI I m bOlnb 10 wunl II Iho> ull-rnoon
(I), 100

(I., /oIR OPPENHEIMER Und,,>tuou

(1.51 THE COURT "Ihdllhe condu'lon 01 Ih .. OPA lJO
(161 ISsue?

Vol I OJ

III bUI I II JU,IIrv to-

r 1 TH E COURT Hope spnn!!s ~ternal counsel

(), MR STOLL I don I ~now dboUI thdl bot anvhow Your
,., Honor IJr,I 01 all on a seh~dule Illr lomorro,," w~ hdv~ a

'" propo'dl her~ If I edn b"V~ lh,s 10 Ihe COlin ,('rtlll 111

1(' outlan,

,7, MR OPPENHEIMER Your Honor I wa, unaWdr.. Ihdl tho>

I~' u.u, up d"dln loddv 1u,I a, U pUlnl >lne~ Mr D'dmunu will h..

I~' arbulOg Ilhlnle II only Idar Ihal I haVe an opporillnolv 10
lIUI confer wllh him I was nOI provld~d wllh tho>

(II) MR STOLL I don t ~now whelh .. r Mr P~tom~nos ha,

1I I Idlleed to him or nOI

(I)) THE COURT It doesn I mailer L~t s h..ar whal th ..

(14) proposal IS and I II tdl you whal ( IhanK

'13' MR ~TOLL Ol.ay Your Honor bas,cally th, propo~al
(16) IS Ihal wc would gel all of the - Ihe qucst,on IS wher, 's th,

117, lunch hr~a~ amJ 1- Mr Pelum.. nos und J ,Idn..d olltlan,n!,

lISI wh.. r.. th,s was and lherc was som~ dISCUSSIon I thlOl. on

lI~' Fnudv or Salurdav I .an I rememh,r wh'eh ddv ubout hav,n..

I ", lunch bred~ dll .. r Ih, plullliolis d,<.Ilh~,rop.. nln" arbum.. nl
, I' II Ihdl hdpp .. n,d w~ d h, huvlll_ d Illneh hr,u~ dl II 00 ,n lh..

I , morn'n.. I",n hOUr> dll,r u., ,1.Jrl,d II, pr~llv ..drl\ Ih ..n

, ), w, d b.. lue .. d w,lh d prohJ..m 01 hav,n .. yuu ~now fllur hour

I -I, .JIIl.roonn or lhrl.'" iin<J a hili luur huur~lt... rnuun So w'"

I" I II Ihal mO<l p..ople "'ould b.. Ir.. ,her ,n Ih.. murnlll!'

Vul I 6.1
III Now w,- LInn 1 much cur... wh",lh'-f Ih", "kh.nunnl'i W""l It)

I , dlvld~ up Ihear IIrgum..nt b~Core lind alter Ih .. lunch hour we

()I <.Ion I cur.. uboullhal We Irdn~ly mdvb.. II , 100 IUI~ now 10

(JJ call1hc Jury and have th~m com.. In al !l )0 ,n Ih, morning

IS' Ihal woolu bc lin, with us 1l1>0 bUI any ral~ worl.,ng wllh a

(61 lJ 00 seheduk We would hc dlln.. wllh our - Ih,r.. d h, a brca~

111 all~r Tim do.. s hIS op.. non" stal .. m..nl (~I") I m go,n!. 10 hav..

lSi JO mlllol.. s on 1\.18 and th.. n th, u","ndanu would Slart at II

rI, And (hen baSically lh, Jury would he on lh~ sam~ schedul ..

Illll Ihallhcy hdV.. b.... n h.. r.. IOCOre ~X ....pllhal II ,lal... hall an

III I hour lal.. r than now In oth .. r word, Ih .. y usually ..om~ at

II , ~)O Ih .. y u,ually kav.. at I 1510 I JO Un<.ler thIS sch~dulc

IIJI Ih .. v don I " ..1 her.. I,ll - Ih"y wouldn t b, III Ih.. <ourlroom
,I., unla! n,n .. an<.l Ih .. v d hav.. Ih.. ,r hred~ al I -15 and w, U hav...

"" lun .. h hr..a~ Ih .. n and .. om.. hack un<.l w.. d h.. all <.Ion, hy -I I ~

Go ah..ad

I usually .... I thIS live

Usually nol 100 aueeessCully

(171

(lSI

(9)

I 01
( I)

[ 1

r J)

( .,
( .II

MR OPPENHEIMER Y.. s Sir

THE COURT Whal r.. malns now I f anything? NOlhlng

from Mr Fortier and Mr McCallion eorrecl?

MR FORTIER NOlh,n!. Curther

THE COURT Nothing Crom Mr Petomenos because he s
nol h.. re

So all We hav .. IS Mr 51011

MR STOLL Your Honor
mlnules al Ihe .. nu olthe uuy

116/ Ihonle aClually Ih .. ,nstrucI,ons "',lIlalee J.... lhan hall an

117, hoor
ClSI THE COURT Th..y IIld!... aboul a halCan hour

(I~/ MR STOLL Th.. re s nothing maglealaboollhlS

['0) r..ally

I) MR OPPENHEIMER Your Honor I-Ih.. only thlllg I m

( I falrlv e..naln 01 wh.. n w, re dlScuss,ng thIS Ithon~

()I yesterday (thln~ we were all elcar Mr DIamond S ar!.umenl

(41 would starl .fler lunch and Ithonle thlll eertalOlv w,thoul

[.51 eonJ..rnng With him I wouldn t wanllO go around ehllnglll!. Ih ..
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II. sch~duk (l.no'" Ihal lh~r~ "'"r" conv"rsallons lhal h.: had
(I ""Ih loll.s aboul "'h"lh.:r h~ ..... ould a~c.:pL a sch~dul" v.:rv much

0' 1Il.~ Ih,s and h~ had pr.:t~rreQ nol 10 and broughllho.~ I>SU':S

IJ' an h.:r~ ycslcrdav
I" THE COURT Wdl I r~<olv~d lhl< qu.:sllon onc~

16' b~for~ I 01 gOing 10 re<olv~ II now 100 And Ih~ r.:solullon
.. b3>~d on ... hal I ~un"d~r IU b~ a I.,rn~s. qU~>llun dnd lh~

18' lalrn~ss qu~sl,on IS do I mal.~ sum~bodv br~al. up an

cHeum-c:nl
I~' And lh.: answ~r 10 Ihdl qu~sllon " no I do nOI which m~ans

lIUI Ihal I can I acc~pl a sch.:dul.: lhal .....ould br.:al. Ihe d~f~ndanls

(111 linal argumenl becaus.: I JUSI don Ilhank lhal s fair
II. I also don llhanl. Ihallh~mgOing OUI al II - Ih.:y won I
IIJI go OUlal II anyway Th.:y II bc h~r.: al nln.: on.: oflh.:m will
,I', be lal.: w.: won I Slarl before 9 15 .....e may nOI slarlllli

(151 9 20 ThallOcvltahly happ~ns SO - probably and I
II~I consld.:r~d Ihls wh~n I Iir.1 mad~ lh.: d~CISlon II s gOln!, 10

(17, b.: ah~r II 15 lhallh~ pldlOllfi. op.:nlnl, ar!,um.:nl' "nd
lI81 probably closer 10 I I 30 I se~ nOlhlng wrong wllh I,lvlOlIlh.:m

(191 an hour from 11 3010 12 30 and bnnglOg Ih"m back 10 and

('01 lelllOg Mr DIamond do hiS argumenl
I II You can breal. up your closlOgs as you choos~ An hour and

r I 2~ mlnUI~. 's a lon~ Ilm~ 10 h~ lall.IO D 10 Ihes~ Jurors In un.:

I J' lump
I J' MR STOLL Thl> I< an hour and 15 m,nul':> Your

1...11 Honor

Vol I 66
,. Tfl E COURT I III (lr", an hour and 15 II. 01111 n

I I luo~ lIm~ 10 b~ JOln e IL BUI II you waol 10 do Ihal I II 1"1
", you do II bUI whal I m gOln!! 10 say 10 YOU no ..... and II s go an!,

,., IU b~ lindl .. Ih~ pla,otlffs arc an Ih~ mornlO!, and Ih~

III d~f~ndant< ar~ an thc aft~rnoon Th~ d~linllion of afternoon

I< a lillie d,fferentlhAn whAI wc normallY thlOl. of as
7, all~rnoon bcc,u'e II doe>n I <Iarl al I JO wh~n w~ nurmally

" J" II prohably .arl' >om~llm~ around 12 JO
'" MR STOLL Ol..v YourHunor Ih~n"xlmall~rl

110. hroughl up wllh Mr Opp~nh~lm~rv~<I~rdaY - and Ih,s .. Simply

"I' a 4u~sllon ofa 101 ofnumb"rs 10 IhlS ca.~ - and II> my

II I cxpenence Ihal .....hen Ih .. happens Ih~ Jury probably I> gOlOg 10
I'r It L.. dl ~()m\" pOlnl In 111111.. lor a L~lculnlor

IIJ. THE COURT Y~ah I v~ .Ir~adv Ihoughl DhoUllhal

[I" we II ~~I a calculalor Th~y n.:.:d 10 hav~ a calculalor al
II (.. lL.asl one

117' MR STOLL Your Honor lhcn~xlmullerthalw~

,,,, h ,Jn 1- yuu r~call un Sdlurday w~ hDd ohJ~clLd 11IIwo

1111 LXh,hIIS These WcrL Ih~ Shorell Ih~ - In Ih" Shor~1I

I o. repOrl and one oflh~ Issues was I d,d nol have whallhev
r I' propo<Ld 10 h~ Ihe - Ihe clImplel" exh,h,1 They sen' ov~r 10

I 1Il~ I ell' J "I ",~hl ... hallheYpropO'L nod 'hL d,fli~ull) I

II 1\", d I ... ..In III I 'rrlUd II lh"" h""l1 h -
TilE COURT lu ,.-11 m~ WhHllh~ ,1111"ul" ..
\lR STOLL I -Ih~ dlilleullv ",h~v v~ I~L~n Iwo

Vall 67
III pages oul orlhe report and th.:s.: IWO arL nol .:nough and th.:

("I probl.:m I hav.: -

1', THE COURT How manY pag.:. do YOU ....ant?

(JI MR STOLL W.:II I d hl.L 10 hav.: live pages If

I" Ihal s th.: wav II S gOing 10 be

(61 THE COURT TLlIlhLm whal pag.. s thLY arL
171 MR STOLL Il,av.: th .. m d copy Ihl> mOrDln!,
18' MR OPPENHEIMER You sho....~d m~ s copy I have no

I~I <opy
(101 MR STOLL I gave you a copy II s nghlth.:re

1111 MR OPPENHEIMER Oh my fault
(I") THE COURT Let s s..c Iflhere s controversy

(1)1 MR OPPENHEIMER Your Honor ....." ....ould obJect to IhlS

(141 bUI I 01 go109 to hav.: to 1,0 throogh It on a fair careful
(15) baSIS There s lots or malerlall don t thlOk has anything to

1161 do wllh these sdJuslm.:nts
(171 MR STOLL Your Honor the problem-

(I~' THE COURT CounsLi you I.now .....~ could be .pendlng
(IQI our I,m.: on much more Imporlantthangs Ihan thIS If It • live
(~Ol pa!,,-s oflhe Shorell rLport and plaanllffs coun.elthlnks he

('1 I n.:.:ds It In order 10 explain th.: ISSUL II Just doesn t seem
I , rLasonablL 10 mL 10 tal.c all oflh.: l,mL that- (mean to u.e
{JI your 11m.: on rebuilsi

(41 MR OPPENHEIMER Your Honor IhL problem IS th"re s
( 'I more ILsllmooy subslanllvLly on ,mportanllssues thaI

V..I I 611

III Mr Carl'oo ral,~d lhal Mr ShorLII oLVLr lall"d ahool .......

( , n",v""r ~uhJCCh.c.I to cru:S:ll ,-xamlnatlon ahout

IJI MR STOLL ThiS IS pr"cl'Lly my basIS of my obJecllon
(4' 10 Ihls Lxhlblt

{5, THE COURT Give m.: an examplL ofwhal you re saYing
161 Mr OppenhLlm~r

(7, MR OPPENH EIMER Our d,Scus.lons ""th borough

IH' a"e'sors of sal~s information Ind,cat"s d"mand for remote
I~I properlY IncrL'.~Sdunng pro'perou.tlmes Pat Carl.on oflhe

11111 borough assessor> of(ice has nOled th.. value change. of

(," prop.:rty curr.:nlly don t follow any mar.. dr.matlc a trend than

(I 1 '0 and around the Clly of KodIak I mean th,. II te.tlmony

(Il, aboul somLthln!, Ihal Mr Carl.on .alll that has nothing to do
(14, .... ,Ih Ihe prOVISIons that WL w"r~ dLallog wllh

lUI MR STOLL Could I Ju.1 .ho.... Ih.: Court ....h.1 we re
(I~I 1.ll,og aboul?

(171 Th,s IS Ihe problem WIth thIS exhlbll They look lhe.e

IIKI PIII,~S you r..call from Volum.: Two Then lasl nlghl they gave
(191 mL these Iwo pages which arL taken out of the middle of a

(01 SCCllon "ntlllLd AdJuslmLnts slarts on pag" 36 They ve gal
( I' IlhlnL 39 and 40 and so whal I wanllO do IS If you take

(" I aJlu'lmLnl' here )OU nLLd th~ wholL adJuslm~nl 'Lctlon And

I ), Ih"I' - Ih11 • whal I v~ IrI~d 10 dn h~r~ I> JU'I pOLIO Ihe
I ... , IIdlu .. tnh.. nt 'I",Cllun h ...... au~'--

I " TH E COURT L~I me SL~ 1..101.. Ju.l - .0 In other
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II' words lh .. v v~ conc~d,d In 3\1 and 40 but yOU llIanl J6 J7 dnd
t J JI!

CJ) MR STOLL Y~ah b~cause lhese adJuslm..nls aCluallv

(., don t apply to lhe ddJustmenls thaI ar.. contained 10 h.. r~ II

1.1, you r~dd lhe IlIhol~ lhlO b - anu lh,s., Iranldv th~ probl~m

'61 ...... had .... uh th" .. xh,o,t 10 Ih, tirst pldc .. "'I s mur~ or

" Ie" Ioke the oOJ..cuon Ihal was suslaln~d 10 lh .. 01 f.. r lhdl
IS' Mr P~lumcnosmade on Salurdav ollh~ Dd.ln docum,nts

wh.. re

1, 0..1.,10 Wd' dCludllv on Ih .. 'ldnd anu h.. wa, d,~eu '1u .. sllOns

I'll' dboul a drll .. ,," thdl h.. hau pr..par..d h,ms..11 you know un

"11 dnulh .. r - un anOlher mdll .. r Inu Mr P.. lum.. no, d,~ed to g.. 1

II , Ihal ,nl,re .rtlCk 'n ..v,u .. ne~ dOoUI Iov .. pde ... lonb anu vou

'IJ. ,u'ld,ned def.. ndanls UOJ ..cllon o..cau,.. YOU ,a,d Ihallh, 

II., \IR OPPENHEIMER Your Hunur I hwe - f v.. had a

'15, chanc .. 101,0 lhrouLh th" I uon I oOJecl 10 th,s aovmor..

1161 THE COURT Thdn~ yOU couos.! I r.. ,lIv apprec,al ..

(17' Ihat

m, MR OPPENHEIMER Pd~~ numoers ar, 36
(I~, THE COURT 36 37 38 39 anu 40
I 0' MR STOLL Fur th, record Your Honur w...1011

( I) oOJecllo the exhltll! -

1"1 THE COURT Whdl .. xh,o,I'

(JI \1 R STOLL W.. OOJ .. Cllo -

" THE COURT Th .. ,r .. xh,oll

I l' \IR STOLL 0\ hUI I unu .. r,ldnu vou v.. uv .. rruku our

Vul I 71

II' In ev,denc, Th.. onlv '''U~ h~r~ and I ,uge~'l~d 10 Mr Slull

C I b.. tor~ Ih" slarl~d lhat th .. r~ ou!!hlto h.. a WdV lor h•• nJ I
IJI to nOlla~e lhe Courl ,tIme You r~call I put on th .. Elmo

1.' ,0m~lhlOg lor Mr Carl,on h.. IlId' .. dll .. u b.... ~ In dnu .... 'at I 1I1

IS' sur.. all of us thoughl was Ih~ n~v.. r ~ndlOg '''4u .. nc .. 01

'~1 I.. SI,mon, dnu all .... e re Irv,"= 10 tlo I' hlow ,I up Anu "'''
(7' bk .... up on.. v.. rslon wh,ch mv gnph,c. p..opl~ sw.. ar 10m..

"-V"'O

I~I Ihoueh 10 th .. na~eu .. v.. - dnu I adllll! 10 bOlh ofu, luu~..d

I~' Ill. 'I had chanbed lh .. ,cdl~ Ih"y'dIU You r.. wron" 'nJ
'"l' Ih .. v showed 10.. malh .. mallcallv

"', l'd'U I uon I car.. Mr Sloll 'gol d pUlOt h.. r.. loo~s

II I ullkr... nl to th"" ... v ... Inlm Whdl I ::.hnw,-u th", wl1n...s~ )() 1...1 S

"l' go hack And lh~y w.. nl bac~ anu Ih.. v pruuu .. ~u whal Mr Sloll

IIJI hd) which th ... y on,,-Io,. .H!,.BIO In,-a~ur...d lur m .... dnd It .' \,,'t.ctlv

,1.1, th .. ,am.. IhlOg a' whal IlId' up on Ih .. BlIrco

1161 Anu whal Iioid Mr SlolI ilia, I would - I wllulu oran. hIm

1171 bOlh and ,huw hlln lInu h.. could s.... b..eau,.. II 'Ju,t a hluwup

II~I of.n lIdmlll .. u .. xh,b,1 Anu 10 lh~ .. 't..nl- tlllh .... Xl .. nt

II~I Ihat Ih~re san obJecllon no obJecllon IS b.. ,ng m.u.. h.. r.. 10

I UI lh .. unu .. rlylng churl as II wa' aum'lt~d b..eau,~ a, Your Honor

( II Will r~call thdt was th .. subject ofconSld.. rable diSCUSSIon

I I .nu ruhn"s wh.. n th .... vlu .. nc .. e1os.. d '0 lhal s'" Justa

I Jl LjU... I'UIl ul bluWlOo II up

,., THE COURT F,rsl Hr.. vou movlOb to gel th .. small
r jl ,-upv ,Illt ul l",vllh.n ... )

1\1 Nnw th ... r... .) II )\"c.unudrv I))U ... h... r ... uno that I) uu... ::. th ...
(I lin.... ",,'hlhll ",um\.how ... hOlOl'- th,- propurtHtn) doli 'UdL ... II

17 ,unh.huw 1l1l::.I ... Hu1nb'

~, I\IR OPPENIIEI1--IEP R,.hl and w.. r, -

III TilE COURT ~ uur .. onl .. nl'on, nil 'I u" .. ,n I ra~hl

,Ill \,,' OPPE, HEIMER Cllrr.... 1

1111 THE COURT And to me lhe exh,blt that. ,n lh ..

II , r..cord IS lh....xh,blt lhal S gUlng 101,0 tu th.. Jury ruom Th ..

(IJI big one wdl not go ,nlo the Jury room

1141 \1R OPPENHEIMER ~ our Honor whal w.. diU was 10 lolu

(1.11 over lin ..xhlbll It wasn t ..v~n - Your Hunur n.calJ, lh .. IUp

1161 par! by sllpulal,on w.. werco I gOIng 10 !,ellOlo II wllh Ih,

1171 W'lndS sow.. fold .. d ov~ranexhlbll lInu we have nOI

I'S' pr.. vlou,lv had a ruk lhul you couldn 1- w.. 11 actually all

1I~1 Your Honor IS say,"!, IS thallI won I go '" WIth lhe Jury
I UI Ih .. r.. s nu r..Slracllon on our aboilly 10 bluw 'I up anu show II

( II 10 the Jury 10 clOSIng argument

liTHE COURT No lhal s .. xaelly rlghl

I JI MR OPPENHEI1--1 ER Thdt wdl b~ tin ..

(., Til E COURT It ,n lacl foldlOg 'I uv.. r mak.. , It

('.11 sum.. how nlll pkaslo!, 10 Ihc eye you r.. w.lcome 10 creole lh.

Vol I 70

'I' obJecllun
CI THE COURT Your r.. coru < ekdr You oOJeclcd 10 II

01 I aumlll .. d 'I dnu now vou v.. !,ullen Ih,s 10 uru .. r 10 lOur..

,JI rullv ,,'plu,n wh 'I ..... 'd'U

[ll \IR STOLL ~ our Hunor Ih .. r.. ,anolh.. r .. ,h,h'l I !,Ol

6, Id,1 n,!,hl lrom ,\Ir (Jpp .. nh .. lln.. r-

TilE COURT An\llhd .. ,h,h,1 on.. Ihdl hd'

\IR STOLL L.I m.... xpld,n JU I , mlOul ..

," ThIS wa, an .. ,h,O,llhdl wd,dUm,ll .. U 'I Wd. d pari 01 u

1111 pd" II .... dS dum,lt..u on W.. un.. ,Jd} Id,1 Jay ollnal II >

II II OX 16362 And '1'5 a - an as.ess.. d value II was part of a

(I I pdge an assess..d valu .. !,raph Wh.. n I looked al- when I

CIJI heard - thIS came ,n so c.lled surprise CXhlblt at the end

11.1 II h.s no 'cak on ,t and Ih .. probl .. m I huve - If I canJusl

1151 ,how the Courl I broughl my 1o11le scak wllh m .. - IS lhal

(161 w.1I you can .. y.. bdlllh" anu s.. c 'I oUI,fyou la!.. .. thc
1171 u,slance belw.... n Ih .. noorurthlS Ih.. r.. s no scale on th ..

liS' s'u .. anu Ih,s Ih,nl, h.. r.. Inu YOU Idk.. - Ih .. y say Ih" !,O"S

1I~1 up 24 73 perecnl 25 p.. rc ..nl- Ihe d"lance belween IhlS 110"

C01 anu IhlS lone mak .. s 'I luo~ 10k.. IhlS

C II It s. very mlSleadlOg exhlbll and so we obJecl to IhlS
, I .. ,h,b'l

I JI TilE COURT \'I"l a mlOule Is lh,s exh,bliin Ih ..

I JI n..... ord'
1.1' 1--1 RaPPEN HElM ER ThIS exh,bll hau - IhlS exhibit \5

I"

I I

IJI

",

MR STOLL

THE COURT

MR STOLL

TilE COURT

Vol I 7'
Small cupv?

Y..ah lh .. copy Ihul llIas admllt~u

Y.. s Your Honor
Th .. mOl,on ., U.. O, ..U

------------------------------- -------
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II Same e>:h,blt on a normal page >lze

MR OPPENHEI"1ER In which case Mr Stoll,s now

, , holdln!, the smdll v,rslUn 01 that

.1 MR STOLL Your Honor I m not - mv POlOt (don I

151 want to m,sstale thIS
16, 1 don tl..now I haven I ,ompared - Ihev have the onlv 

p, Ihere S only one COPy Ihat L>:ISIS olthe rold over copy I
.. nLVLr !,Ol my own opv Mv objecllon because I nLver .. ot a

I~I copy berore thai my objecllon mv motIon WaS thai Ir-

"" a~sumlOl! Ihl~ "a COPy 01 IhL rold over eUltlon wlthoUI a

II. ~calL on Ih, SIU, anu ,u~l 'hnalllO!, 'I h,re III~ - you

I I I..now whLn I had Ih, 11m, to 1001.. al thL thing IhL nL>:1 copy I
10J1 gOllool:ed IIl:e thIS whIch WaS clearly wrong I mLan

1141 M r Oppenhelmer-

"1 THE COURT Counsel what I m tryIng to lell YOU 10 no

1161 uncertain lerms IS I made the rullOg II sin eVldLnce J m

117) nOltabng II OUI

I~, MR STOLL Your Honor Ih, ne>:t mailer 's I have an

1191 E>:h,bll 104\ - 10-10 I m sorry I don t have the onglOal or

"' II - II > sImply our "'IB lanu d"mac, board has a II~I 01 -

II ,an I jU~lapprnach Ih .. b,nch show you whal II shows'

_I THE COURT Sur,

MR STOll It h., II,n1< I Ihroul.h IJ parcels I

Ihrnu!,h IJ anulh .. 0< - Ih .. I whal 'I Inol.., 101.., LXC.. pl

II In "Ill' Th", In III II I ... n I n ..... '- I Il ..Jth.. , nOI hdV,-

Vol I 7-1

th, tl,,,rop,,nn nl .. hollh, r_r"I,s IIIU.1 has - IU.I ho,

, a numh.. r h .. r, Ii > lu.llbroul.h our ,nauv,rtLncL What I d

101.. .. 10 <l" " d<lU Ih. nlln, ul Ih, pd'C" dn,r wbLr, II say,

thL numb,r

" THE COURT Coun<.. I'

MR OPPENIIEI\IER '""r Hooor mY onlv "hj"cIll,n ..

th.u w ... htlv,- ~uJ()rh.LJ th"" lollllwinl. prac'I\. ... ""h ... r,- p... upl...
"11rh.. U annnll:tllnL h, L IU olh ... r""yu.h.n......

" TIlECOURT \\h.I.lh,prLjuulce'

In, MR OPPE"IfIEI"1ER Plrdon m,'

I', THE COURT \\ hSI • Ih, P"jUdl'L J

", MR OPPENHE1\IER \V.. 11 I j,ULSI whall- whall woulu

I' 101.. .. IU Ion I.. at our t.hlLl .nd ICC' r we menurL th, I.me

Ihlnl. Bv Your Hnnl r <"prL,..on Ilal.., II thai Irw.. r,lo

II, do thai w, <houlu "rto'nlv do II promplly

II, TIlECOURT N. Ij'J>I .. ovl.,onlh"rru'L,sbywh .. h

YUU r", h In~ln~ 'l \II \,,'dllhll ",nu YUlllhlnL lhiltl""'" - "n",

h 1I1L JU 1111 ... , I u.h I hUI1 h ul nlh ... r II 101,'"'" ..IuJ I

I I ", ... nllnl, dnn I \II Inlln ... \00 vou h,-r\, Itl I ~ 00 '(lnl~hlln

II 1.11:. ... u, Ih",'C\. Ihlnl.

II \lR npPfNIlFI\lfR 11I00"r<lnnd Y "or Hnnnr lind Ihal

Jon\" nllh", (",l'U'" ""hv I h llJ '\J_~\.'h..tJ 10 Mr Slnlllh,1 WI..

I <hnllldn III, ,hdn~lIl_ Ih'lI1 hUI I ,~n iLllth, Cuurt lh"l I m

JI "PI pre ",oily awar", or anv '-Xhlhll'i. Ih~1 we wouldannOIDh. '0

I ~I 11 "prnhuhly d non I tiL

\, 01 1 ;)

III THE COURT The answer IS provide them wuh the eopy

I I as YOU want U

IJI "1R STOLL I gave 1110 them vesterdav Your Honor

(.1 THE COURT You did'

151 MR STOLL Yes I dId

16' THE COURT All rtghl so YOU VL done that

171 MR STOLL Y..3h

I~I THE COURT I don I h ..ar anv speCllle ohleCtlOns

(~I MR OPPENHEIMER I would have a requesl though

(101 would IJl..e 10 be able to have the euallons anu I m lure they

(III can gIve mL s copy 01 Just whIch pages lhey arc uSlOg 10 we

,sn

II I checl: to mal:e surc II s nOl being relerred 10 something

1131 lhal s-

(1.' THE COURT ThaI sa d.frercnl-

(1.11 MR OPPENHEIMER Right thatU s accurate

1161 THE COURT All you wanllO do IS cheel: lhe accuracy

(171 orthe n..w re/erenees

(181 MR OPPENHEIMER RIghI

(191 THE COURT G,ven lhal 1 on assumlOl. you can do thaI

C'OI enaly and I II allow the change

I II \iR STOLL ThanL vau Your Honor

I I THE COURT IllhLre sa prohlem ,0uo...1 When you

I \1 Iinaliv (",,,,,,olve thiS Is:tU,- YOU hav... In It...l m", know

" \IR OPPENHEIMER Unu,r.lOotl

II \1 R STO LL fnrthL r~"oru w, II 'dlllh" 1041"

Vol I 76

"' THE COURT -\11 rtghl

" THECOURT WUlh.. oroglOaII04J?

I" "IR STOLL "S Yuur Honor

I., THECOURT SoyouwanllO-llAluhLsuhstltuted

III MR STOLL I don I C3r, whatLver s IhL Slmplesl ror

,., Ih, Court MOYh.. w .. can ealllh,s 10-11 uu.. ln I mal:e any

17, <l,rr.. renc .. 10 m ..

,MI THE COURT 10-11 w,lI be lh .. n,w exhlbll wuh the ncw

I~' parcel nam..s on II

(101 MR STOLL That s lin, Your Honor

1111 THE COURT And II s alr..ady admllled

1121 (Exhibit 10-11 amended)

1131 MR STOLL Your Honor lhe l8Olt"'o ilems one II

"Jo 'Imply a - w.. need a ruling on a 'Iu .. Mtlon IS lhere san

11" E>:hlblt 915 whIch ....aslhe Emcrgeney ServlcL CounCil mloules

II~I Mr S..Iby tLslllILd ab"ut haVing the dallv Emergency Service

,,7, C,'un,allO"lInp and In Ih, r"urd lh .. s .. "'Lrc orrercd allh..

11.' lin III 'lin III Mr S,lhY - .. mayh.. II w .. , dUring I csn I

,,)0 , lO,mhLr 1,~llmOnY - dntJlhal ,on Pal,L 4JK4 I arrered

I II, Exh,bll 'J I ~ I j,otlh.. Iranscnpl nght hLr, And lhe

I II 1IIIIIIwlnb u" -Ih, 1,,11,,""nb UdV allh, ".ndu.,onorh"

I I I, Ilmony lhcr.. wa' a numh,r III ..xhlh,1S Ihnl were admllled

I JI ,n-Iud,n!: dc~ortJln!, 10 th .. lr~nscropl was 'J 15 These orc thL

f .II IOlnuh.S

1.11 THE COURT Ol..av
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[I I MR STOLL No\V the I••ue arl3e. that Mr Clough has

"I a rLcolleellOn a.nd 1have to saY that I have II slmtlar

(J) recollection but there S nowhere In the record that we could

IJI lind anvhow thalli 5 - dnd the rccelpt Oflhls was page

III 4599 Do YOU have Ih~ tran,crlpt there?

'01 THE COURT No
111 MR STOLL Cdnl)u.l

,.1 THE COURT Y~s

'~I MR STOLL H~rL >wh~rc II • oltered and Ih~ s~Lond

[101 tab IS where II • r~c~lv~d

III1 MR CLOUGH CdnYoushowm~whereltwasolf~rcd?

WI THE COURT Pa!.e 43K4 counsel

(131 MR CLOUGH Where tlld YOU sav II was received?

(I~l MR STOLL 41199 - ..Xl.U3e me 4599
CUI THE COURT What do you thmk thIS 3how3?

Cl61 MR STOLL Well It show3 that II WII3 offered and

Cl71 th~n the followm_ day II waS receIved

ClSI THE COURT Th~ lollowln!. ddY?

[191 MR STOLL W"I Ihdl • on -1599 Thai s th .. '':tond

'01 lab Ih.. re

I II THE COURT 11.01 you OLdY

I 1 MR STOLL Th~rc s a diSCUSSion ahout some exhlbl13

I JI and one 01 which 1< Ih~ mlnUI.., ThIS IS the conclu"on 01

I JI Mr S..Ibv s t...tlmony

.51 TilE COURT Whalar.. Ih~ hooL> dnd - Ih~ book and the

Vol I 7K
II I11lnuh.~ I

MR STOLL Th~ h,,"L< ar~ Ihe lamous lour honL I<SU ..

)1 Th~ enlOul... or.. Ih~ 'II S
,., TilE COURT OLdY 11.111 you I v.. r..ad II

Il' MR STOLL Now IhL ISsue .. Jud!.~ Mr Clough

161 r.. c.lI. - and Ilhmk hIS rCl.ollecllon s - II s mv

171 rccolkctlon dbu - Ih ... rc W!t~ :sumt. dl.5CU'~lun which J n Y~r

<I c"uld find ,n Ih~ Ir.nscrlpt Ihal w.. w.. re I,oln .. 10 Irv In s ..

" "Ih..rc "'as soen~ !.rollnd wh~r.. w~ .. "uld agr..e on which

rnlnuh.S

flOl ""'\or... -

II II THE COURT I Lind 01 r..m.. mher Ihal

rr21 MR STOLL - were .cceplable and 1don t queallon

,Ill th.t W.. n~v .. r !.Ollo!.cthcr ahoul II Okay we ncv.. r - II

[I., n..ver occurrcd fm..an w.. !.Ol 01 f on olher Ihmgs and II

lUI never happen.. d W.. would IlLc 10 offcr thc exh,blland he

1161 objects to II

117) THE COURT Which exhIbit'

Cl81 MR STOLL '115 which IS Ihe mlOule.

1191 THE COURT Even though I erroneously admitted It once

1"'01 be fore

,II MR STOLL I m not sure you erroneou31y admlClcd It

I 1 You adm'Clcd.t thaI s Ihc Issue and that wall be thc .. nd of

I Jl II

1.1 THE COURT Erroneou.ly admillcd II II s nol
, II admlll .. d

Vol I 79
III You want to argue Mr Cloul/h

,. MR CLOUGH I merelv wanlcd to Sldl .. Ilhoul/ht thaI

(ll was the best argument I offered In the course 01 the case

IJI MR STOLL OLay mOVm!! ahead I hav .. on.. la.1
(ll mailer

161 THE COURT Pkas.. 1 v.. gOI .0 much pdp.. r - Ihe.e
111 arc Yuurs

1" MR CLOUGH I came over lor thdt -

'~I MR STOLL You l.ame ov.. r lor that drgum.. nt
11111 THE COURT Whal a us..!e," triP

1111 MR CLOUGH Your Honor I kOI more hailing w"rk done
II I today than I have In thr..e monlhs

I.ll THE COURT II - II was admmed erroneuu.ly I m
(1.1 lalclOg It out

IIJ. MR STOLL Your Honor Ihe la.1 mall .. r I' there .. a

1161 DX1 5487 which our paralegal who IS In charg.. 01 all exhibit.

fl7\ l.. lIs m.. - tnld m.. nn Salurday Wrl' I "'d< .uppos..d I" r.. vl .. w _

11., I m..an II wa3 on~ ollhese Ihal was admlll ..d and I was

II~I suppo...d 10 revl.. w anll Irankly I ~ompl..t .. lv lor!.ol all ahuul

I 01 II lI..ver d,d rev,ew It I - and thcn Salurday .he told me

I I. dhoul 11.0 I dill rev, ..w II II d~als with aU/lOll .. monllOrln!.

(_I lorms and r",pccllullv since OU7,nl..,.. IS out ot th .. cue

I 11 Ih .. v re lhl.lhlck I d.k thallh .. y loLt - nnl h .. 10

1.1 THE COURT Anybodv know anYlhlOl, abuullh.. on the
I J, d~ fen3e Sill.. '

Vul I XU
,II MR CLOUGH Y~s Your Honnr Ihal S m .. A..a,n I

I dldn I Lnow II wal .. omlng up hUI I en verv !.Iad I m hcr.. We d

'll .ay Ih.l th .. y ar...Iall r.. levanl 10 .Iall go In Th~ purpo...

eJI lur lh",s... W,IU lhallh",v InUu:al ... Ih,,- ulllnJ: lh~ ... nv",rcd on lh",

III prop.. nl .. s nUI)u.t pur.. IY nn Ih~ Cllv 01 OU71nk,e hUllh ..

161 ercas around ,hI,. CltV 01 OU/lnkl'" uunng Ih ... Wlnler mnnllUfln1.

17. pro!.ram X910 90 whalth~Y ,how - which IS why W ..

1~1 ",ross ",xnmln",u - II :. vlrluallv nnlhln_ lh""'r.... Thal \.u.... s ttl

I~I l, .. n..ral OIling around Iher..

IIU, THE COURT G~lIer.. 1udang In Ih .. ,,"udl.. L ~r..a rll,ht

1111 MR CLOUGH Th .. y go area by area anllihey ch..ck 011

II 1 no oal no od no oal

IIII MR STOLL Well they go 10 four -thcy go 10 I
II., can I rcm.. mhl.r threc or lour mOnllOrlnl, SIl .. S hundr~d yard

11') mOOilUring olle. Ipel.lfically on OUZml..le Th~y r~ not the

(161 general - I don t agree With that You can ICC them Ihey go
1171 Sirlclly 10 Ouzmb.. Everyone of them IS Ihe sime four allcs

II~I on lllffcrcnlilmes m Ouzmbc

(191 THE COURT Thanks Thcy re In They rc In Ih ..

(-01 r~eord right now (m nOllalclng them out

tll) MR STOLL ThaI lall Your Honor

(" I MR OPPENHEIMER Thc CFR

()I THE COURT Good can 1sce It?

t.1 MR OPPENHEIMER Y.. s II. a w.. 11 Ihumbcd pari 01
(.51 Ihe CFR Th~ pages are comlnl, loos~
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Well Your Honor
You don l-

And I don t Imaillne you ......nl any marc

I
I

I~

u

Il.

I I
_J

Vol XI

THE COURT I ~ee ,t
MR OPPENHEIMER One day I m gOIng 10 learn ho..... 10

use Ihe IOdex
MR STOLL Your Honor maylh~.:xeus~dno..... 1

THE COURT Iryou re excused who do I hay.: 10 hammer

on ,r I make a decIsion'
MR STOLL ThaI s .....hy I wan' 10 l~aY~

TilE COURT Y~~ you can he .....~u' .. d

MR STOLL Thanl you
THE COURT Well (could see ..... hy you d.dn I copy

21 R II IUSI doe.n I .eem '0 resolve any queslton. ,hal I

ml!,hl be resolvlOg
MR OPPENHEIMER What .....e .....ould propo.e on thaI second

sentence Your Honor and I II JUSI - I II sho..... '110 you .n
conl .. xl 'I 5 th~ same lanl!ua!,~ adds pr~vlouslyadd ..d II .....ould
sa v exc~pt ..... ,th the con.enl or approval or Ihe r..d.. ral

government and II ..... lIuld IthlOl - Ihal symmetry Ithlnl

solves th .. problem
THE COURT Y..ah l,hlOk II prubably do..s
THE COURT Have you 100keLi al thl' Mr Forlter'

MR FORTIER I hav.. nol Your Honor
THE COURT Jusllool al.t I m mor~ Ihan IOclon..d

I III ~Iv~.' I m - I v~ Li"~ILi ..d 10 j,lVC .1
" \1R FORTIER \\dl th.. n Your Honor ,r I coulLi b.:

" h~ard a bll -

Vol I X2

THE COURT Uh huh

" MR FORTIER II .~em.,o me II 1S1Ir,h~ u,mosl
" Impunan~ .. Ih .. n 101,0 b"ellO Ih~ para!,raph Ihal rnllo ...... thal

Al dnd In dISClIS:J til l...aSllh ... l..unscntlJ""cfl..\" b\.lwecn Ih ...

\1 !,uv""rnmlo.nl:a and th~ N.tIllv,- \oorporaln.ln'C on lh\. on... hand and

(, C"xon on - and th ... !-uv",rnm... nl:s nn Ih ... olh ... r b\o\,.8lllh.. hOlh nr
, Iho... ~un... nl d cr~~< had ,0 du wllh Ih .. nj,hlllr,h.. Nallv ..

",,"rpnrallons 10 1I~,- lind mal ... dalm5 lor - or 10 mal", clallns

lor Ih .. land. thai had h.... n .cl..cled bUI nol ye, coovevcd Aod

'II, al.o sp.:cdicaUy rclcr..o~ .. d arcbaeulul.,..aISlI..s prul..CltUO

"I' preserval,on and so on as a son 01 us~ II s a parI 01
II , Iho... - pan orlhos.. a!, rc..menlS

II" SO ,r yuu add IhlS pari II seems 10 m.. Ihatll IS

111 n~~~ ••ary to pUI Ih~ ..... hol.. IhlOg ,n ~onl.. XlIO also r~lO.erl

II" Ih .. parallraph anLi perhapi you lnow b....d upon Your

JllInor •
I~' nnl ",aollnj, 'A usc Ihe lerm sclllcm.. nl aGreement .....hy nOI
I I t.lln~,-nll..h..... r,-c' Thill" whal Il was l.al1\od

(IK' TilE COURT I vc already resolved lhlsquesllon

'" coun.d I m golOl. 10 us.. the languaec I sa,d I ....... gOlOg 10
0, I"~ Mavhe un."II.rllClorv 10 you hec"u.~ you don 'eel

_v..rYlh,nl. you w"nl hUI II ,nOllOeorr..cl Thot s Ih .. Ih,nl.

, I III onc~rned ohoul

" MR FORTIER Your Honor II I ~ould h~ h~ard I""' a
, ., lillie bll mor~

I \1 r.-.lnlJ 01 I:. Incorrect In d WoiV I In", .... n 0l.t.811I;,\o WI. r..

Vol I RJ

III leavlOg out Ihe tact that any ot the uses thaI the government

I:' a 110"'"5 on these lands has 10 be put mlo an escrow accounL lor

(), the Nallve corporatIons they don I get the money The Nal,Ye

I.' corporal,ons gel II when the land IS conveyed It s kmd of an

l.ll equllable 1IIIe - well II IS an eqUitable tllie It! not
\61 Ihe governmenl enJoYlOg those USC! .t s (he Native

171 corporations that do ThaI s one '53U..
(8' THE COURT Wall a mlOute do..s Ihat re..... nte your
19, argument madc at some po.nt In thiS case you inherited all the

(101 rederal government s cla.ms lor loss of usc?

1111 MR FORTIER Yeah

(I I THE COURT That SOUl counsel I already uld thaI

(Il' ....... out

(I-I MR FORTIER

I'" THE COURT
(161 MR FORTIER
1,71 argument

118' THE COURT No I v.. already made Ihe deCISIon
(19, eoun.el and I m .b.olu,.. ly conv,ne..d JU" al lam about
("'0, RobblOs Drydock thai I m nght on It

I I' MR OPPENHEIMER Your Honur the only other lsaue
I'll MR FORTIER Your Honor ,r I could - I m .orry one
I:), more ,hue Your Honor

(_<I Th.. re may b.. an ambiguity hd.......~n - w.:11 Ihere s some

(:", 'Iuesllon Il.u..ss anses 10 thc second para!,rllph on the
,econd

Vol I 1I-l

III page th.. one that bqln' on 1990 alt~r th.. oal.plll It
I', talks aboutlhe I.w Wh.1 I would request II a la.1 .enCenee

I)' b.. add.:d to thaI whIch SImply .Iatel the requlrcmenl- IhlS

I.' r~qu,rem .. nl - In oth.. r words th .. re'lulrem..n. or a nOllce or
\\1 Irrevocabl.. el~cllon has h.... n mel as I pr.. v,oully .dv,.ed you
,~, b~cau!.: ,haIU..s 1010 a Jury IOSlruelion which ,f I could
.71 I 11 show.o Ihe COUri

'K, THE COURT What do.. , II '"y now'

19' MR FORTIER I m .orry 1..1 me .ho..... You what I m
(IU, lal1.lnll .bou' Yuur Honor

(II' THE COURT So you ...... ntlllo SImply say chi'
(1'1 reqUIrement hal been mCI as I have preVIOusly advIs.:d
(1)1 MR FORTIER Yes Ihal s correct

11-' THE COURT Do you undersl.nd che qU':'llon?

I'" MR OPPENHEIMER Your Honor I m no'.ure wh.1 you re
116' re.dlng from I believe I undenland lhe qU"'llon The only
[171 IhlOlIl don Ilno..... - Ilnow Mr D,.mond .nd Mr PeCumenol
had

(1'1 a conversallon .boulthe slalu. or Ihese Irrevocable electIOns
1191 results or .....h,ch Ilno..........e Withdrew - .....e wllhdrcw a motion
["01 which had been predlc.ted on lhat So (her.. m.y well not be a
[ II prohlem h~re bUI II I ..auld hav.. an opportunIty (a cheel:: ..... ,th
1 , Mr Dlamond-

1')1 THE COURT Here. whal I II do I m gOloL 10 give

('.' thc addItIonal language unles. you brlOg .'10 my allenllon
('\1 MR OPPENH EIMER Ju.l.o w~ re cl~ar Ihe add,tlonal

I

L \1IDNIGHT SUN COURT REPORTERS 907 :!58 7100 Page 81 to Pa~e 84



lISA STATE TRIAL HEARING 9-12 94 VOLU~IE I \ \.fA..\1 I

'I' languag\. IS whal? Wh.:re do". II go

THE COURT On page 2 Ihe part olthe InstrucllOn

1'1 Ih.: paragraph b.:glnnlng In 1990 allhe \.nd II now slOpS allhe
r~1 phras.: March 23 1989

IS, MR OPPENHEIMER Y..s

10' THE COURT And there san addlllonalsentence lhal

17' would go nghl a U"r lhal This requlremenl has been mel as I
lSI prevIOusly advl.ed yOU p..nod

r~, MR OPPENHEIMER I underslood Your Honor

110' THE COURT So Ihal s Ihe WaY thc nnal submISSion
II' will come 10 m..

II' Was Ih.:re anylhln= eb.. ?

<IJ' MR FORTIER NOlhlOl!.lurth .. r on Ihdl ... or.. Your
lid' Honor

liS, THE COURT Thanks

1161 THE COURT So did YOU have .om\.lhlng
117l M r Oppenheimer?

liS' MR OPPENHEIMER Y..s I m sorry JU.I very qUickly
119' on lhe anslruellon. and I m nOlsure lhe d.:gree of whIch

IJJI Ih"re. an I,sue h.:re bUllh.:re. a difference an Ihe ordenng
1 II oflhe anslrucllon.

1_21 Whall would propose (- I m nol sure whelher we have a

'"J1 senous problem bUI perhaps Mr McCalhon and I can lalk
aboul

I J, Ihls

l. THE COURT Y"u m..dO th .. onkr In wh, .. h Ih .. Y r.. plac.. d

Vol X5 Vnl I ::17
I' II .u lhal - )0 Ihdl w.: know whal submlsslun .1 was and Ih"n

I 1 I will renumber Ihem allh" lOp cons,:cullv.:ly and 50 th" IUry
Il. won I b.. conlUsed

'"' MR OPPENHEIMER So we will end..avor 10 bnng back an
,\, dgr"..d upon -

161 THE COURT Su I want Ih .. ckan COPy I wanllh. c1"an
,7' verdict form and I wanlth" cov"r .heel whIch I. m.. rely th ..

's, .apllon ufth\. ca... - If YOU don I - of You don I knllw Ih"
,~, WdV I d.,1 wllh covu ,h..d. w••an do Ihal ,'ldY' BUI I UO

"u, want all ollh" IOSlrucllons In lh .. oru\.r thai they r. 1.0lOg \0

I', h.. ~Iv.n )0 II YOU can I - dod I - I IlOd II hard III hd, .. v.:
I I You", on I h.. db I.. 10 Ull Ihdl

II)' MR OPPENHEIMER I UO abo YOUf Honor

II"' THE COURT Th.:n allhc sam.: 11m\. w.. IIlall aboul
.1\, Ih...upers..dlng cau.\. ,nsiruclllln lind Ihal II h .. II IthlOk
116, Ihal. II

1171 MR OPPENHEIMER Thai. II Now IsaY Ihal on lhat
liS, w.. UO hav" Ihrce qUick exhlb,llssu\..

II~, THE COURT Yeah bUI I II deal wllh tho.e 10 jU.I.

(01 manUle So whal I wanllO do IS scI a 11m\. IhlS .rt.. rnoon lor

(I' IInal- lor you 10 submit the IInal copy 10 me and for us 10

(~l delermlne whal lhe supenedang cause IOseruclion I m gomg 10
l"'Jl glV""

(41 Anu now wllh all ollhal said -

'l, \1R OPPENHEIMER Ynur Honur Ih .. clIllrtroom I ~uc..

Vol I X6
", In Ihe pacl.. t?

I I MR OPPENHEIMER Corr... 1 or Your Honor may have

I)' THE COURT Th.. rc was 'om.. - I aw 'orne dlrlieollY

'"' "'lIh .ome ul Ihe pal.es bUI I ulun I lnu'" ho", much you sa'"
lj) C,aulallon Instructlnns for In,lftncc Ihev rt.. 1cp8raCc

0' \1R OPPENHEIMER Th .. r.. M .. ,om.. Ihal ar.. Inl .. rn\lXeu

Jml I I.U" •• whal I "'"ulu Ill.. III Ull I' Iry III "'"rk IhalllUI
" "'lIhuullaklOh Ih. CllUrt , I,m.

" THE COURT W.II Y.ah In 1•• 1 h.. r. s ",hal I d
, 0, .ul:l: .. sI \ uu can r...ulv .. Ihal probkm allh .. same lime you

III/ submllihe clean - Ihe really clean IInal copy oflhe

II I InSlrUCllons JUSI as I ve ordered Ihallhey be gIVen That

(IJ) Ihal really should be a jOlnlaubmllllon Ishouldn I gellwo

lI"l separale clean cop,e. becaule Ihen I II have 10 compare Ihem

Illl Whal I should do - I mean nghl now the only queillon lhal

116l remains 10 be resolved If I m nol milIa ken unle.. you bnng
117, somelhlng else up aUer YOU V" revIewed Ihlng. Ihal I ve
,IS' aumlll.. d IS Ih ...up .. rs..uln~ cause Inslrucllon

119' MR OPPENHEIMER Pdl.e 39 ofplalOlllfs .uhm'lIlon
I 0' THE COURT RIghI So I m gOIng 10 wanllO set a lime
, II IhlS aftcrnoon whcre we ullimalely resolve Ihal qucilion and

1 I II UO Ihal AI Ihc sam. 11m.. I wanllh .. ckan copy and I
), "'dnl yuu - Ih.. prohkm lll .. llur... I) lh .. r\. \.Ilulu b..
~I numbcnnl. hUI numh.. rrnl. can he handlcd \.Hilly All you hav..

•-ll to UO II pUllhe pag .. number down allhe bollom wllh an A art.. r

Vul I '<X
II "h,"n~ III h Idl .. n up wllh wllu Ih..HlrI.

I I THE COURT R,ghi Allwn .urf..cI'

" MR OPPENHEIMER Curr\.ct
,. TilE COURT W\.II I.houlu 11"1 Hpr.. vl .. w .houlun I

l' P
"1R OPPENHEIMER YUll ml!,ht wHnl hI'." Ih .. I,n ..h.. d

I'rnuuci Th,. will h.. 1&l.. wdl .. hanl, II In Hu.hm d. ul'pu•• u Itl

" N.. w Yur~

., TH E COURT I hav .. a utl.. UIO .. nl up h.. r... alku

1101 Plalnllif. R"J\.cl.. d Jury In.lru\.llon pa\.kd And I hOlY\. a

II I' packel up h.. re called Jury Inslrucloon V.:rd,CI Forms U...u Ov.. r

(121 Dcfendanl. ObJcclions I haven I 100Iced allhe lecond

IIJI documenl bUl PlalOllff. Rejected Jury Inalructlon packel will

1141 be Court. Exhlbll39 Defendanl. Jury Inllrucllon Verd,cl Form

lIoll Uled Over Defendanl. ObjecllOn WIll read Exhlbl140
(16' (Exhlblls Court 39 and 40 Idenllll\.d)
1171 MR OPPENHEIMER I m.orry Exhlbll40was

liS' D.. r.. nuanls-

II~I THE COURT 40 " yours
("01 MR OPPENHEIMER D.. fendanl' Rej\.cled
r II THE COURT Y\.s And plalOlIlf. 10 Ihelrs .. I vc
I , dlr.."dY luul"u alth .. ,rs Ih .. Y,nclud.. u a) E-.:hlhll B Yuur
, ), an.lru.I,un aboul mcan high lIu.. Ih:ll Il:av\. ov\.r Ih\.lr
, ., Ob)"cl,on Thai wa. Ih\.lr ExhIbIt Band Ih.. lr Exhlbll A was

PSI .lIlh.: IOstrucllonslhallhey proposed Ihal I r.. fuscd 10 glv•

P..lge 85 to P..lgt: 88
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II' Ihev re stili objecting 10
Now on thc plamtlffs sid.:: thiS IS Ih.:: cnllre record of

()I whal you obJecled 10 supposed 10 be $0 If It s mcompl'::le
141 you beller gCIII m Ihe record b.::cause otherwIse you v~

15, wOlv~d your ObJ,::cllons
1M MR OPPENHEIMER Your Honor do.::s Ihal-llI<1 bv wav
17, of ,nqulry you m~nllon.::d Courl s 40 was Ih.:: O~I~ndanlS
I~' R.::recled and Ilhml.. w.:: also gav.:: ond Ih,s will abu h~ lru.::
I.' for Ih.:: plamllffs w~ olso ~av~ you mSlruct,ons lhal wer~

110. bcml, us.::d over our ohJecllon
(III THECOURT Ycs andlhal s-lhal ,whall m
II I savmg Th.::y ve don.:: Ih~ very lame Ihmg There Ion.::

IU, m~lrUCllon h.. r.. IhaiiS your propoled Ihall m glvm" ov~r

114' Ihe,r obJecllon Th.. resl oflhem arc allthclr InllroclIons
115. Ihall refuIed 10 gIVe and I m a..ummg the same formal goel

1161 for youra
(171 MR OPPENHEIMER Aclually II dldn I We gove you IwO
liS. leparole lubmlu.on. Ihen I m glad you poml.::d Ihal oUI We

1191 probably n.::cd an exhlbilin add Ilion 10 40
1'01 THE COURT (II make II Court s Exhlbl140
I II OcfendaOl~Propo...d BUI OhJ~cled Jurv Inslrucll.n Forms so
, , Ih .. r~ s ov.::r objections and rCJ,::cI.::d

), M R OPPEN H EfM ER And Ih..y r~ hnlh Ih~ Coun .40

I" THE COURT Thcv r~ hOlh Courl 140 n"hl
" MR FORTIER 511 rOlnl 01 c1anficallon " I could

Vol I lJO

"' Your H"nur wllh r~I,Hrd Illlh~ OPA ,n.lruCllon
1 I Ther.. w~r~ ccrlaln r0rl,un. ollha' Ihal YOU ..rud. flnuw

I" IhOi • rArI -

JI TilE COURT YII" n~ ..d 10 In~llIlk IhAI '" J9 <a ,I.
• .1~Ar wh"l VIIU prul'(u~d and how I ~dll ..d 'I
., MR FORTIER Ol..ay

17, TilE COURT All nght Sn now-
"' MR OPPENHEIMER So I guess Yllur Honor we will

N, n..~d - Y"U waOl u< 10 add 10 Ihc Courl s 40 h..eaus.. you II
IU, b~-

I'll THE COURT You ve ilOIlO 100lal40
II' MR OPPENHEIMER I will ThaI s whall II do
II J, THE COURT Now 1- I wanllO g.. t .ome lunch And I
114' dlln I I.. now IhAI w.. II - w..11 firsl moyh.. I OUl,hIIO ...1.. you
II" whol I,m. do vau wanl lu com.. ha.. 1.. h~r.. and IInah.fc alllhcl..

"., Ih,n". II. golOl. 10 lal...om.. 11m..
117, MR OPPENHEIMER II" Your Honor hccaule we have

'" 11111. rupcrworl.. w~ II wAnl III ".1 10 y"u Ihal • LI-an
I'.' TIIECOURT c.,n IW"Jullr...umclnCuurlroumh.1

II, TH E CLERK Wc r.. go'ng 10 h.:: In h. lale,ng cxhlb'll
'" Til E COURT W. II g.1 anolhcr counroom You come up

, h.r. " 111.11 Villi "h ,llh. cllur,ronnl .. And IhlS cn"rlrnam
" w&ll II .. r... rv.d Illr )lIl1rl'.. npl .. Ih .. d.kndanlswha will hc
" l'r.pannl. Inr IInal Jr~unl.. nl Irnm IWlllllfiv.. -

1'1 MR OPPENHEIMER 511 w. 11111'1 comc ha.~ ul whol

(II tlme1

lITHE COURT We II Just give YOU a courtroom We re
Il. gOing 10 be uSing" for exhlbllS but I II g.::t a courtroom on
1.1 Ihls floor

151 MR OPPENHEIMER Whatt,me'
I~' THECOURT Whatllmedovouwanl' ))0 howl3301

17' MR OPPENHEIMER ) 30
I~' THE COURT Now al 330 I don I want th.:: hear a lot
19' or new orguments Whal I wonl us 10 do IS I wanllO receive a

1101 IInal pacleet and I waOlIO have It done '0 Ihalll I - If I
III1 were 10 In.truCI at 3 45 I would do II With Ihe In.tructlon.
(1'1 you give me

IIlI MR OPPENHEIMER Underslood Your Honor Real qUIck
(1.1 .::xhlblts we have - and 1can read Ihe numbers but all ofu.
(u) on both aldea have been u.lng theae wonderful mapa 'lour
Honor
(16, of the parcell and Illurns out we need 10 g.. llhelC admll!ed
(171 I ve got the numbers here

(III It. thele - I think thiS should be complet.::ly
(191 uncontroverslal Th.. yare OX13197 13198 13199 13200
15457
1=tII 15458

I II (Exh,b'lsOXI3197 13198 13199 13200 15457 15458
I~_I offered)

(ll MR FORTIER Your Honor If 1could hove JUlIa
(_.1 hllie bll or lime mavbe at J 30 I can Icl YOU know?
1::5/ THE COURT All nghl BUI 1..1 s do II thIS way

Vol I n
II' I II ..dm,1 lh.m all Yuu can 1..11 on. ,f 1should lake them
I , UUI

fl' MR OPPENHEIMER W.. havc 10 lurn overexhlb,11 al
I.' 2 00 Your Honor Ihc.c ar. Ihe hoardl - do you really have an
Ijl ahJecllon'
16, MR FORTIER 1hove 10 lolee anolhcr laole I can I
(71 thlnle of anv obJecllon
III THE COURT So the ISlue IS do fadmlt Ihcm1

191 MR OPPENHEIMER Y... Your Honor

1101 THE COURT I admIt Ih.m subJc.. t 10 somebody (elllne
(III me Ihat onc or more oflhem .hould com.:: oUlal3 30
111, (Exhlb1l10X13197 13198 13199 13200 15457 15458
Ill' r..celved)

II.' MR OPPENHEIMER Yuur Honor Ih..n PlalOllffl 1366...
115' Band Care Ihc bacleup documcaU (or Ih.:: archaeological
(16. chans plalOllffs archaeolog'Lal charts The only problem
111. here apparently when Ihe cxchange of IOformallon "'aa eome
118, furward Illurn. OUllnat paris o(lh. bacleur molena I have

(191 b.::en hlghllghled and they were nol hlghllghled pre'",oualy for
1::0' Ihe Jury I v,cw 10 thalll1ue.. whal • happened I' thai the
I_I J hacle up documenla"on If I havc Ihl' correctly haa been
I I hll,hllghl ..d on Ih.. copy Th..1wouldn t 1,0 10 Ihc Jury h..n I
I )1 pr..vlullSly b... n hlghhghh.d or .ub)..ct luI.. lllmony aboul
I ., hll,hh"hl .. d
('j, THE COURT I s.... m 10 rcm..mhcr Ih.,r h.. rnll hlghllllhled

~J
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til In allthar diSCUS.lon

c, MR OPPENHEIMER I have to rely upon Mr Diamond
OJ THE COURT It .hould nol be hlghllghled
IJ) MR OPPEN H EIMER Should not be PX 1366A Band C

l~' THE COURT Th~re. no reason - ",ell who hlghlll!hted
[61 II'

(7, MR FORTIER Yllur Honor II "'a. hlghhghled
~, THE COURT I r~memher.1 b~lng hlghhl!hl~d hUllf

I.' YOU can do II "'llhOuI anv suh.lanllal ,.ftfficullv I don I rhlnl
110' II should be hlghltghl~d

III. MR FORTIER YuurHonur (dun Ilnowhu"''''~can

II I belween now dnd 2 00 Ihls all~rnoon I think II pre.ent. a

IIJI grave d,rticultY We did b,ve Ihe def~ndanl. a eompkl" S~I

(ld) "'Ilh h,ghhghled as well and Ihere wasn I an obJecllon

(ljl MR OPPENHEIMER I mal a 10•• Your Honor beeau.e
1161 Mr Diamond sa.d Ihey were nOI hlghhghled when Ihey were
u.ed

,11) In eoun I don I have an Independenl reeolleellon

lIS1 THE COURT I k:lnd of remember when I fir.1 'BW Ihem
(1.1 they wer~ hlghhghled but I mlghl be wrong

'01 MR OPPENHEIMER IWI.h (could be more hclplulln

, II Ih" bUlllh.nk If - perhaps we can - ,flhey "'~ren I II
t 1 seems to me -

1)1 THE COURT TheY w~re hll,hhghl~d bv VI'lI - 01 I

JI r~memh~r enrrectly th~v were hll!hhghl.d hv vou dnd It WB. In

...ll ord~r (0 .how mc -

Vnl I Dol

'" MR OPPENHEIMER Y~ thai I hd'~Ve
" THE COURT Whal YOU want 10 - 10 have allach~d

')1 ""R OPPENHEIMER W~II I un r~lalllhal dunnl, on~ 01
IJ, Ihe argumenu anu show,ng .U,"~ oflhe Ihlnbs conc~rncd

JboUI

I~' Mr Diamond did hBv~ a hlghhghl~d scI he "'as ""irking on hUI

6, don I Ihlollhat was puhh.hed tu Ihe JurY

7, TIlE COURT W~II ilrsl I dun Ilnow how d,fficull

lX' Ih .... gOlOg 100C bUI If Vt'U W""'lh'-m \lnn,ghhgllled you
m have 10 prov,de Ihe unh,ghhghled eop,e.

110' MR OPPENHEIMER We IIlry 10 do that And Ihen
(III Ihere arc IWO Video. PX1287A and B whIch apparently arc
helng

1121 propo.ed to go 10 wllh aud.o and Ihere s never b~en an audiO

llJl revIew oflho.c by u. so-
,Id' THE COURT They weren I played Ihe audiO was nol
II~I played

(161 MR OPPENHEIMER ThaI I mv underslandlOg
(171 THE COURT They can I go In - I already .a,d Ih,.

(18) Ihey can t go ,n wllh aud.o IflO facllhe audiO wa' nOI played

II?' 'n coun Un Ie•• I bav\. .ome .peelfic perml•• lon Ihat wa.
,0' Ihal IOdlcated Ihat you could Ju.1 play Ihe Video and nollhe
I I' aud,o and I d .1111 admit the whole lape
C 1 MR FORTIER Your Honor my understanding - r may be
C...lI wrong II was my underslandlOg 1287 A and B were - were
Video)

, JI of Exxon .rchaeolub"l' lakcn by Exxon .0 Ihey con.llluic
[j, aumlSSlo", J Ihoughl w~ lallt:~d dhoUllhlS .evcral days 0,,0

Vol I 9~

(II THE COURT Thdt. nOllhe quesllon coun.el The
(I quesllOn 15 II you dldn I play Ihc audiO dunng the

I)' pre.cnlallon oflhc case why should th~ audiO now go 'nlO Ihe

14, JUry room' And Ihere s - Ihere may be a couple of an.w~n to
lj, Ihal quesllon One 15 Ii YOU res~rve Ihe nghl 10 do Ihat .0

[6' It maV - you gave laar nOllce oflh~ I>.u" I 'Uppose dnd lWo
(7, I> Illhc olher ..d~ Bgreed BUI I uon I hear Ihat Ihal • whal
,", happen"u

,~, MR FORTIER Th re Wer" IWO

lIU' THE COURT Two whal'

III. "1R FORTIER TWII vld~os On~ WB' pl.yeu wllhoul

II I .uund and IIth.r ••uund on 'I u.hleh would .urprl'~ m.
(1)1 we II lake .1 off Th~re ,s sound'

11 4' THE COURT All nght

(Ijl MR FORTIER The olher one wa. plByed w'lh the
(161 adm.sSlon. 10 Ihe Jury 10 olher word. II Wa. -

1171 THE COURT AnylhlOg lhalwa. - well wall a minute
(III If II was played 10 Ihe Jury Ihen Ihe qu~sllon bc:comc:s slOce

(19) .1. In Ihe record do I have 10 .end Ihe .ound exhlbllln I

I 01 don I ev~n know whal lape you r~ lalklOg aboul Whal IS II'

,'I' MR FOR1'IER II 3 one 01 Crafion Island and gOlOg 10
1'21 a place called Kake Cove whcre Iherc was - 'I • an
(')1 archaeolog,callap~

41 THE COURT So Ihe commenta" on 1\ ,denllltes "I~,

I j, MR rORTIER Id~nllil~d th. 'lle Id~nlllt~d what In..

VIII I u6

III afcha",ulol.,l::ilj w""r..: , .. t:1nb dntJ SAul Chl5 placl. WtlS d"'HO.. tJ

I , b~fore 'I "'as survey~d thl5l'lae~ IUllls Itl~ 'I s ,,01 .ome
I 'I pUlhuh.. ~ In Il r .. Io.nl pnlhuh..:t

IJ' THE COURT Illnu ul r~memb"rlhal

~, MR OPPENHEIMER Your Honor nba,n un~ "flhe.c A

I~' or B app.r~nIIY Wn1 nlll plaY~d \lr Fonler hd.~v~. th. olh~r

171 une wa. bUI I uun I - I uon I recall II

I~' THE COURT I vaguely - You know Ihere. b\.en a 101
Iql orlapesand everything To me If II • a commenlary Ihal

110' Idenld;eslhe IIle. Ihc auu,u Can be valuable and If II wa

(III played (0 Ihc Jury Ihere. no reuon nol to - nOllo lend II

OJI In

IIJl MR OPPENHEIMER I tell you whal why don Iwe when
(14' we come back: al J 30 I 11 check Ihl. lape

(Ijl THE COURT SlOce Ih~ other one IlhlOk II I eonced~d

06' wa. nOI played 10 lh~ Jury Ihe aud.o will nOI be 'n
(171 MR OPPENHEIMER Your Honor Ilhlnl: Ih... II

lI~' THE COURT I hope '0

II.' Been a pleuure.1I H"re s yuur CFR
(::01 THE COURT Thank you very much I II .ee you al J 30
(JII lomewhere

I I THE CLERK O'frecord
1)1 (Recess al 12 J6 pm)
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75 /0 87/2
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6/4 83/9
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78/2
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dccordmg [II 76 23
account [1 J 83 2
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909
added [413015 3213
8/ /5 843
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56 7
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,d("(llUlle III 29 16
Ide.llI Itely (II 32 /8

.tdlll'itment 121 6822 24
'\dJlI,tcnenu [11 68 20
adJu'itlllents [41 67 /6 68 22
693 4
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ddlllMlClOS 121 94 25 95 /6
.Idcoll151 7/ 8 92/ 8 /0
942/
Hdlllltl~ 1211 50 /6 52 20
23 5523 703 I) /0 7118
20 72 2 76 // 22 78 /9 2/
22 24 25 7913 /8 86 18
9/ 16
IclofJred III 74 7
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afl~rllooo 110146 2 62 /2
63 24 665 7 8621 8720
9312
.tfterwl1rds II) 60 6
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2020 27 7 2924 3725
38 II 39 22 42 /4 43 /2
49 24 25 50 21 51 7 78 9
XO 16
I~rtt .hlt., III 28 24
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/3 6 /6 23 22 23 25 3
3012 32 7 17 3724 46 16
482/ 50 I 95 7
.lgreed-upon [1 J 87 5
agreement (8) 1424 /6 11
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43 11 8216
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,"norate III 74 24
,nnotat~ [2149 1/ 15
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applccatlon~ [2132 /4 58 24
apply 111694
IIpprel.lllte (II 69 16
approlleh 12) 66 23 732/
llppnlprtHt~161 22 16 296
/4 35 2/ 2J 596
dpprol'rtllt~ly(II 26 9
.tpprClvdl121 57 9 8/ /6
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Vol 2 101
(1) PRO C E E 0 I N G S
(2) THE CLERK. Please nse This court now resumes In

(3) session Please be seated
(4) THE COURT Counsel where are we anyway? Do you
(5) have the packet?
(6) MR OPPENHEIMER Yes we have a package of Jury
(7) instructions ThiS - the only thing thiS does not contain Is
(8) the superseding cause instruction and It s otherwise In the
(9) order that I believe everyone has agreed to We have numerous

(10) copies Your Honor and we left them unnumbered at the top
but
(11) the pages are sequentially numbered
(12) On the superseding cause Instruction Your Honor a couple
(13) of things Under-
(14) THECOURT By the way do you have a verdict form?
(15) MR OPPENHEIMER I thought It was at the back Your
(16) Honor, we can have - there s no remaining disagreement about
(17) that
(18) THE COURT I need It
(19) MR OPPENHEIMER Can we get It within the hour?
(20) THE COURT No problem
(21) MR OPPENHEIMER You may have copies of It
(22) MR McCALLION We have a clean set I think
(23) MR OPPENHEIMER ThiS Is all for Chenega Do you
(24) have one for each or - Why don t you put together one set
(25) Your Honor on the superseding cause instruction two
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III FOR THE OEFENDANTS

H RANDALL OPPENHEIHER
121 a Helveny & Hyers

400 South Hope Street
(31 Los Angeles Ca1I foml a 90071 2699

213/669 6000

(6)
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Reported by
JOY S BRAUER RPR
Regl stered Professl ona1 Reporter
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Vol 2 102
(1) observations We have done two - actually Your Honor we ve
(2) done four different versions but they re really -It s
(3) simpler than that might Imply We took Your Honor s advice

and
(4) went back and looked at the pattern Instruction and found It
(5) was very workable We also did what we said we would do and
(6) researched the law on the burden Interestingly enough under
(7) Williford versus L J Carr It appears to us to be the
(8) plaintiffs burden
(9) THE COURT Interestingly enough there s a California

(10) case that says It s the defendants version
(11) MR OPPENHEIMER This IS Alaskan, Your Honor I
(12) haven t had a chance to say that yet
(13) THE COURT It must give you great glee to say that
(14) MR OPPENHEIMER I have been addreSSing that argument
(15) for two months
(16) THE COURT Let me see where-
(17) MR OPPENHEIMER I think, Your Honor, the prOVisions
(18) that I would draw your attention to In Williford page 237
(19) subsection three starts the superseding cause And under
(20) under the second full paragraph It establishes the part of the
(21) standard which IS picked up In our instruction and then on
(22) page 240 the bottom of the first column the Court observes
(23) that plaintiff must establish all other elements of proximate
(24) cause Including the necessary assertion that the cham of
(25) events leading from the alleged negligence to death was not In
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(I) retrospect hIghly extraordInary which In the context of the
(2) statement page 237 Is a reference to superseding cause
(3) MR FORTIER Your Honor If I could Mr Petumenos IS
(4) coming down
(5) THE COURT I know he Is He s already called
(6) Just wanted to come In here and start the -
(7) MR FORTIER Okay
(B) MR OPPENHEIMER Your Honor whatwedfd Just so we
(9) could be ready to go however thiS worked out Is that we have

(10) generated an Instruction which Is based on our old Instruction
(11) with the plaintiffs' burden We have one where It Is the
(12) defendants' burden though we do not think that s consistent
(13) with the case And we then also have done the same thing with
(14) the two different burdens using the 3 07 the pattern
(15) Instruction which would be fine as well We have whatever we
(16) decide to do I thlnk-
(17) MR PETUMENOS Catch me up JUdge I m sorry I m
(16) late
(19) THE COURT Question number one whose burden Is It
(20) MR PETUMENOS We ve done some research and we
(21) believe the burden Is on the defendant
(22) THE COURT So far, I ve got a California case that
(23) says It Is and I ve got an Alaska case that says It Isn t
(24) MR PETUMENOS That It Is not?
(25) THE COURT Yes

Vol 2 104
(1) MR PETUMENOS That one we dldn t find
(2) THE COURT That s Williford versus L J Carr
(3) Investments page 240 240 says Plaintiff must establish all
(4) elements of proximate cause Including the necessary assertion
(5) that the chain of events leading from Oaken Keg s alleged
(8) negligence to Tomaganuk s death was not In retrospect highly
(7) extraordinary see Osborne versus Russell That s what they
(B) said
(9) MR PETUMENOS The explanation I have for that IS

(10) that the Restatement Is pretty clear that when there are two
(11) or more actors Involved In a problem that then It becomes an
(12) affirmative defense that must be proved by the defendant That
(13) Is the Restatement Section 440 and we have found - and the
(14) Restatement Section 433(b) Which I can hand up and that
seems
(15) to Include the srtuatlon where you would have two or more
(lS) actors as In thIS case which Is what the defense Is
(17) apparently alleging as opposed to whether you have to prove
(lB) proximate cause and whether the proximate cause as you re
(19) asserting Is an extraordinary result from the -the act that
(20) led to It
(21) So I would Interpret the case you re talking about as
(22) distinguishable as being a proximate cause case wherein the
(23) plaintiff has the burden as opposed to where you have
(24) different actors where the defendant has the burden And I 
(25) If I can hand up the Restatement sections and I have a case

9-12-94 VOLUME 2 XMAX(2)

Vol 2·105
(1) called Morrow versus Newman Homes (ph) which merely says

that
(2) In affirmative defense the defendant bears the burden and I
(3) too have some out-of state cases Indicating thatlntervenrng
(4) cause Is an affirmative defense - excuse me superseding cause
(5) IS an affirmative defense And that Is a case from 1993 case
(S) from Virginia and a 1966 case from California And that s the
(7) one that the Court found Sparks versus Bledsoe (ph)?
(B) THE COURT No mine's Maupin versus Wldllng 237
(9) California Reporter 521

(10) MR PETUMENOS All of these materials suggest when
(11) you have two or more actors and the plaintiff has proved
(12) proximate cause that that Is when the defendant has the
burden
(13) of proving that the other actors actions are an Intervenrng
(14) cause And I think the case that -In Alaska stands for the
(15) proposition that you must prove proximate cause as a plaintiff
(lS) and that's not-
(17) THE COURT It might except that It talks about the
(1 B) extraordinary, highly extraordinary chain of events leading
(19) from Oaken Keg s alleged negligence to Tomaganuk s death
and
(20) In retrospect highly extraordinary It seems to me to be -I
(21) mean I think It s a dictum not a whole
(22) MR PETUMENOS May I conferwrth counsel?
(23) THE COURT Yeah By the way I want to do -I hate
(24) to do this, because I know you ve worked very hard on thiS, but
(25) I ve been looking at these cases Mattingly and Sharp and

Vol 2 106
(1) frankly I think thiS 's a proximate cause problem I don t
(2) think It's a superseding cause problem And here s the
(3) reason because the acts of third parties are not - are not
(4) claimed In this case that have cut off liability The damage
(5) that Is asserted Is the loss of confidentiality and the need to
(6) spend money In order to remedlate It That s - that - the
(7) question of foreseeabIlity there and being WithIn the nsk
(B) those seem to me to be the initial proximate cause
(9) determinations

(10) MR OPPENHEIMER Your Honor there s no damage that
(11) flows from the confidentiality Even If you assume
(12) responslblllty-
(13) THE COURT Think of It thiS way counsel Suppose
(14) because there were people flooding onto the land the
(15) defendants had deCided all of their archaeological sites were
(16) In danger and they went out and spent the money It wouldn t
(17) be the acts of the third parties that caused the damage It
(lB) would be the acts of the plaintiffs
(19) And that s exactly whatthey re claiming We ve gotto
(20) spend this money that s our damage
(21) MR OPPENHEIMER Your Honor the reason they re
(22) saying We have to spend thiS money IS so vandals don t get to
(23) the property Without that nsk there IS no baSIS
(24) whatsoever
(25) THE COURT The damage Is the exposure counsel

I I
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(1) MR OPPENHEIMER The damage IS exposure to acts which
(2) we would not be liable because they would be superseding
(3) causes
(4) TH E COU RT I know what your position IS but I really
(5) would like to take a nice calm look at thiS I think there s a
(6) serious problem with the analysIs of thiS case IS If It s a
(7) superseding cause case I think It s a proximate cause case
(8) MR PETUMENOS I think the Court might be right and I
(9) think another way of analyzing that IS If the defendants were

(10) to be found liable and were to pay the remediation money and
(11) there were to be vandalism they would owe not one dollar
And
(12) that s the flaw In Mr Oppenheimer s logic They are either
(13) responsible for the remediation for prevention of damages or
(14) they re not a matter of proximate cause and If they are found
(15) liable then they re no longer liable for anything that happens
(16) thereafter because they have done the remediation of damages
(17) which would suggest the entire Instruction would go And what
(18) the Osborne case actually stood for as I think counsel for
(19) Exxon pOinted out the error of giving the InstructJon In the
(20) first place when It wasn t a superseding cause problem
(21) So the other - the other possibility here IS Simply not
(22) give It and make the matter a proximate cause
(23) THE COURT In that connection you know I haven t
(24) had the time to do any research ThiS Is one of those
(25) late breaking but Important Issues ThIS case out of
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(1) California holds Its error to give the superseding cause
(2) instruction In Similar circumstances they re not - they re
(3) not exactly like thiS case but - but you might want to read
(4) the case and rethink your positions
(5) It seems to me that the foreseeability Issue and the scope
(6) of the risk Issue are encompassed In the principle of proximate
(7) cause so that the Instruction should be the same and the
(8) burden s on the plaintiffs
(9) MR OPPENHEIMER Your Honor the problem IS that

(10) there what you re dOing IS setting the stage for them to be
(11) able to argue that If It was foreseeable that there would be a
(12) disclosure of the location of these sites that they can
(13) recover remediation damages
(14) MR PETUMENOS That s the law
(15) MR OPPENHEIMER That s not the law I don t
(16) believe
(17) THE COURT Say I m dOing what?
(18) MR OPPENHEIMER Where we re headed In thiS IS that
(19) they re gOing to be able to argue that If It was foreseeable
(20) that our acts would disclose the location of these sites that
(21) they can recover for remediation
(22) THE COURT I don t think so because the - because
(23) the damages they re claiming $40 million for remediation
(24) under Mattingly I think may very well not be - there s a very
(25) serious factual Issue as to whether - whether they re Within
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(1) the scope of the nsk that IS prOVided I mean I think
(2) that s - If you look at Mattingly I think that question Is a
(3) very senous thing to have to overcome and It would be
(4) overcome In the proximate cause determination
(5) MR PETUMENOS Just so our position Is clear our
(6) first posItion would be to strike the Instruction entirely and
(7) not give It
(8) I have drafted an instruction that would place the burden
(9) of proof on the defendants If there Is to be a superseding

(10) instruction and then of course we have the one as the Court s
(11) written then the third POSSibility but my primary posrtlon
(12) here would be that the - I would Object to the Instruction and
(13) ask that It be Withdrawn
(14) MR OPPENHEIMER And our POSition Your Honor would
(15) be that the only baSIS for harm In thiS case Is the threat of
(16) conduct by third parties for whom we re not responSible and
(17) that that IS the one aspect of foreseeability which we ve never
(18) conceded And 1- therefore the Instruction that should be
(19) given Is the - either the pattern Instruction or the
(20) Instruction we submitted and we would submit based on the
(21) Alaska Supreme Court deCISion the Williford deCISion from 89
(22) that the burden would be on - on the plaintiffs
(23) THE COURT Okay now JUst let me -let me explain
(24) something to you because It seems that I should
(25) The way I read Mattingly there are a number of things that
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(1) have to happen In order for it to be proximate cause Under
(2) that case under Mattingly the loss asserted - and the loss
(3) asserted here IS the expense flOWing from the presence of 011
(4) spill workers and aSSOCIated people on the land and the need to
(5) remed late archaeological sites The damage IS the expense
(6) according to the plaintiffs
(7) The question under Mattingly would first be are these
(8) expenses reasonably to be antiCipated by Exxon to be Within

the
(9) risk created by the 011 spill That s the - that s the

(10) foreseeability Issue That would be Mattingly at 361
(11) And then I think there s also a question as to whether
(12) reasonable persons could conclude that the remediation costs
(13) would not have occurred but for the 011 spill and the spill
(14) was so Important In requiring the expenditure 01 the costs of
(15) remediation that reasonable persons would regard the
Exxon s
(16) behaVior or Exxon s action as a legal cause of the damage
(17) these remediation costs and attach responSibility to It All
(18) of which has to be proved by the plaintiff
(19) MR PETUMENOS Is that an instruction the Court Is
(20) THE COURT No I m Just telling you that when I read
(21) Mattingly and when I read Sharp that s what It appears to me
(22) to be a proximate cause problem not a superseding cause
(23) problem There IS no superseding cause here
(24) MR OPPENHEIMER Your Honor the problem I have
(25) Your Honor raises an interesting POint I m trying to work
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(1) through thiS with you
(2) I think that what we are dOing here Is confusing their
(3) remedy with the claimed damage Their remedy is the cost of
(4) remedlatlon or so they assert and It Is a remedy to cure a
(5) situation that they argue we have created where the
(6) archaeological resources are vulnerable to future vandahsm
(7) which we claim - of course we beheve IS a matter of law But
(8) we certainly beheve It is a factual matter should be
(9) determined to be not our responsibility and therefore the

(10) costs of remediation which have not yet been incurred and
(11) therefore have not - they have no more occurred than the acts
(12) of vandalism In the future Neither should occur
(13) We don t not believe they will occur but that s not the
(14) Issue Even If they do occur we do not believe they are
(15) responsible - we are responsible for them In a legal sense
(16) Therefore we are - to protect against those acts by the
(17) Native corporations would be an act of volunteerlsm It s not
(18) an act we believe should be undertaken It s not a cost for
(19) Which we should be liable It Is a remedy not a damage The
(20) damage Is the -Is the exposure of these resources allegedly
(21) to future vandalism and If we are not responsible for the
(22) future vandalism as a matter of law or because It s determined
(23) to be a superseding cause we can t be responsible for the cost
(24) of remediation
(25) That would be the argument and In that sense It seems to
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(1) me to still best understood as a superseding cause argument
(2) Nobody has Incurred costs for lost costs that the remediation
(3) costs haven t occurred They re just a remedy It s not a
(4) broken leg for which we re going to ascertain the money

damages
(5) for cost and suffering where all of the things but the pain and
(6) money have occurred It Is a remedial act which Is only
(7) necessary to protect against future acts of vandals that we re
(8) not responsible for That Is our legal positron
(9) THE COURT Okay, but - well I understand what

(10) you re saying counsel I still see this as - as an aspect of
(11) probable cause and they re both aspects of probable cause
(12) superseding cause and the normal proximate cause
determination
(13) are both aspects of proximate cause No questlon about It
(14) MR OPPENHEIMER That s nght It s a continuum I
(15) suppose Your Honor and what I guess I m focusing on here Is
(16) we ve taken a bit of a journey the defendants In the course
(17) of the jury Instructions We were at one end where we started
(18) with two very specific Instruction requests on vandalism and
(19) we ve migrated to the point where we have a general discussion
(20) on superseding cause and now we are talking about potentially
(21) not having that And the problem I have Is that this Is an
(22) unusual claIm In that It doesn t - It s not focused on the
(23) fact that 011 got Into anything or anything was broken or
(24) dislodged In that sense It s very unconventional What It Is
(25) is a claim for a future act because without the future act

(1) there s no harm here
(2) THE COURT There s no damage
(3) MR OPPENHEIMER And there would be no damage
(4) correct
(5) THE COURT So there s no damage to have been
(6) proximate cause
(7) MR OPPENHEIMER That s rrght But the damage Your
(8) Honor, has - only anses If we are responsible for paying for
(9) the steps that are alleged to be necessary to protect against

(10) future harm that we say - or future act excuse me which we
(11) say we re not responsible for The one thing that gets lost In
(12) just treating It as a general proximate cause Issue and a
(13) general foreseeability Issue Is that the jury receives no
(14) Instructlon on this all-Important Issue of the - of the acts
(15) of future vandals and I thought where we were headed here IS
(16) that they should be allowed to focus on whether the - we are
(17) responsible for those acts And certainly a part of the answer
(18) to that turns on whether as you can see both In the patterned
(19) Instruction you directed us to and I think In our old
(20) Instruction the way we modified It, does turn In part on
(21) foreseeability but It s the foreseeability of the acts of that
(22) third party And It s Important that the jury I think be
(23) allowed to focus on the fact that what s being asserted here Is
(24) that we should pay for steps to be taken now for the acts not
(25) of our people not for what our 011 did but for the acts of a
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(1) third party and I don't think that really comes through If
(2) we - what we ask them to do Is ascertain the damage for the
(3) money they would spend for remediation It s really why are
(4) we being asked to be held accountable for the - responsible
(5) for the remediation
(6) The answer Is the acts of the third parties In the future
(7) And unless we can get the jury to think about that Issue I
(8) think It won t and therefore they won t make the connectlon
(9) that I think needs to be made between the remedial measures

and
(10) the actual harm that those measures are designed to protect
(11) which again we think Is the acts - the acts of Individuals
(12) we re not responsible for legally And I would remind the
(13) Court that It Is stili our position that It Is - that as a
(14) matter of law we cannot be responsible for the acts of
(15) vandals
(16) THE COURT I know that and thats a separate
(17) question
(18) MR OPPENHEIMER I m not arguing that
(19) MR PETUMENOS I don t know how much more to add
(20) except I think this Is -
(21) THE COURT I m trying to figure out what the position
(22) really IS Are you objecting to a superseding cause
(23) Instruction?
(24) MR PETUMENOS I m sorry?
(25) THE COURT Are you objecting to a superseding cause

\ ~ l
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(1) mstructlon?
(2) MR PETUMENOS Yes I thmk after looking at these
(3) cases and I thmk this IS - this IS somethmg that In law
(4) school was covered by Pfalzgraf (ph) not my strongest pOint 10

(5) law school and probably the reason why I m gettmg around this
(6) position rather than 10 the diScussion but It seems to me to
(7) be a straight Pfalzgraf problem It IS a straight proximate
(8) cause problem because It IS certamly the case once you prove
(9) a defendant has caused a risk of harm to eXist which requires

(10) remediation If you can prove that that property right that
(11) nsk of harm that property right has been trespassed on by the
(12) defendant - which IS what we are contending - then It IS for
(13) the JUry to determme All the arguments that Mr Oppenheimer
(14) Is making are made under the gUise of proximate cause
(15) Instruction In which the Jury can determine that our - that
(16) they have no reasonable foreseeablhty that this happened we
(17) have the eVidence In 1he record contrary that It Is
(18) reasonably foreseeablhty And we argue It as a matter of fact
(19) under the proximate cause Instruction our position IS that
(20) should be the Instruction given
(21) If you look at the pattern of proximate cause Instruction
(22) It talks about this very Issue and It says If two forces
(23) operated to cause the harm one because of the defendants
and
(24) the other not and each force by Itself was suffiCient to
(25) cause the harm the defendants act or failure to act IS a

Vol 2 116
(1) proximate cause of the harm If It was so Important In bringing
(2) about the harm that a reasonable person would regard It as a
(3) cause and attach responslblhty to It
(4) And that s the language that the defendants have to assert
(5) that they did not have reason to beheve that thiS was within
(6) the ambit of what would happen With the 0,1 spill
(7) MR OPPENHEIMER Your Honor I think there are a
(8) couple of responses to that It s an interesting argument
(9) actually but I think -let me do Pfalzgraf and let me do the

(10) legal clause instruction because I thmk It helps
(11) The reason thiS Isn t Pfalzgraf IS the POint Mr Petumenos
(12) started our diSCUSSion With We have another actor mvolved
(13) That s the claSSIC distinction between what Is sometimes taught
(14) as attenuated circumstances and Pfalzgraf I think It was
(15) dynamite that fell off the train whatever It was that
(16) ultimately Injured the person And the question about In the
(17) act Itself as It occurs IS there some pOint 10 time when you
(18) say that the effect no longer can be said to be the legal cause
(19) of the harm It s Just too odd the series of events IS too
(20) unpredictable
(21) Where you have the act of another party Intruding on the
(22) sequence of events you then have Intervenmg cause That s a
(23) different set of rules It Imphes shared responslblhty and
(24) In the most extreme case the total responsibility of the
(25) mtervenlng party for the mtervenlng effect

9-12-94 VOLUME 2 XMAX(5)
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(1) That s what Williford IS You have a truck dnver
(2) Intervenes In the sequence of the case and the question IS what
(3) IS the effect of hiS mdependent act on the ultimate outcome
(4) The legal cause mstructlon that refers to two forces
(5) operating I beheve thiS IS not Critical to my argument I
(6) beheve that what that IS talking about IS two Simultaneous
(7) causes the mUltiple cause event Again It does not address
(8) the Situation which IS claSSIC superseding cause where you

have
(9) an event of intervention down the hne down the sequence of

(10) events from the original event
(11) And that s what s so unique about thiS case Your Honor
(12) ThiS IS - as much as we disagree With It and believe It s a
(13) thin chmb on the facts and on the theory nonetheless I have
(14) to - you know I have to give It to plaintiffs that It s an
(15) Interesting Intellectual notion this Idea that we are
(16) responSible for the acts of parties who are not our employees
(17) or our agents and who would be acting Illegally In the future
(18) on the sites allegedly
(19) But however one views the ultimate merits of that theory
(20) It seems to me on Its face structurally morphologically Is a
(21) classic case of Intervening or superseding cause It s not
(22) that those vandals and we were working the sites at the same
(23) time and there s a question which of us IS more responSible
(24) how do we allocate responsIbility It s not a question of our
(25) agents or representatives It s a totally - but for learning
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(1) of the sites through us wouldn t have argUably vandalized
(2) them One has to assume they would be acting against the law
(3) and agamst the rights of the property owners and that that
(4) Will cause the damage
(5) So I believe that that s why we need to have the
(6) superseding cause Instruction because It fits the classic
(7) definition and It s actually helpfUl to consider Mr Petumenos
(8) example of Mrs Pfalzgraf and to conSider the way In Which thiS
(9) case differs from that and the way It differs from the

(10) Simultaneous JOint cause In the legal cause instruction which
(11) Immediately precedes It 306 which IS legal cause that
(12) precedes 307 Is different and set apart as a different
(13) explanation I thmk because this distinction IS Implicit In
(14) the two Instructions and so I think we do need a superseding
(15) cause argument
(16) Your Honor has hit upon a POint here which IS that you ve
(17) said these acts haven t occurred yet and I think that s an
(18) argument that we obViously Will be making strongly on the
(19) facts apart from whatever the Instruction IS you know we
(20) obViously argue that there IS no reason to beheve these aets
(21) are gOing to occur They haven t occurred for five years but
(22) that s a different Issue
(23) THE COURT But that argument IS were they damaged
(24) MR OPPENHEIMER Well Your Honor the problem - we
(25) would argue no

I '
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(1) THE COURT They say they were damaged and you say no
(2) nght? You say no because for five years there s been none of
(3) these acts of vandalism they sImply were not damaged?
(4) MR OPPENHEIMER They will then argue You should
(5) allow us to prevent against the possibility of damage because
(6) they through their conduct let the world know where these
(7) resources were and at that point we must be able to say, Wait
(B) a minute that s not a bill we should pay and the reason for
(9) that Is that they re referring to acts that will occur In the

(10) future that we are simply not responsible for because they re
(11) intervening acts
(12) THE COURT Or what you re saying Is these acts-
(13) thiS fonn of damage, not reasonably to be anticipated by us to
(14) be within the rlsk created by the oil spill Mattingly
(15) MR OPPENHEIMER Although as I said the problem I
(16) have WIth that Is that It wllI- they will argue I think
(17) Your Honor, that what the Jury should focus on Is the
(IB) foreseeability of the disclosure of the breach of
(19) confidentlalrty, and what as a matter of law the Jury must
(20) conSIder Is our liability for the future acts of those other
(21) indiViduals as well-I mean I believe both can be argued
(22) But frankly, Your Honor I don t think we have a very
(23) slgniflcant chance of persuading the Jury that there wasn t
(24) some possibility that people would learn about some of the
(25) sites as a result of the cleanup

Vol 2-120
(1) I mean I think there s - the evidence Is - certainly
(2) It s there for them to argue and If I had to flip a coin or
(3) make a bet I d say they are gOing to have an easier point on
(4) that
(5) Our legal point that begIns but does not end the analysis
(6) because the question then becomes, Even If that s true let s
(7) assume for the moment that they could argue that that was
(B) foreseeable under Mattlngly and otherwise that people would
(9) learn where the sites where The questton then becomes what

(10) hanns flows from that are we responsible for It And the
(11) answer Is that the hann that has been Ident1fled Is potential
(12) acts of future vandals and our position is that we are not
(13) responsible for because It s a superseding cause or would be
(14) If It occurred
(15) THE COURT Why IS that?
(16) MR OPPENHEIMER It's the act of a third party over
(17) whom we have no control
(IB) THE COURT That s one aspect of superseding cause
(19) but-
(20) MR OPPENHEIMER It s notforeseeable
(21) THE COURT It s not foreseeable
(22) MR OPPENHEIMER That s correct But of course
(23) that s bUIlt Into the superseding cause Instruction The
(24) benefit In tenns of the legal analysis for the Jury to
(25) conSider It In the context of superseding cause Is that

9-12-94 - - VOl;;UME 2 XMAX(6)
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(1) they - they may - they need to answer the question whether we
(2) are responsible for the acts of those parties In the future
(3) They need to address that question and to address the - as
(4) part of that the foreseeability of that as well as the other
(5) factors that are discussed and If It s Just a proxImate cause
(6) instruction I m very concerned Your Honor, that the reason
(7) we re going to have serrous error IS that they I believe WIll
(B) only In the real world make a deCISion as to whether It was
(9) foreseeable that we disclose the presence of the sites and they

(10) won t make the next analySIS which I believe the law requires
(11) them to do which is even If that were true, do you - was It
(12) foreseeable that these third-party vandals would come in and
(13) vandalize and the other requirements of superseding cause
met
(14) THE COURT Okay I think I understand your position
(15) counsel I d like you to read this - let me tell you that
(16) thiS -I m not saying that this California case is a
(17) beautifully wntten piece of legal literature It s -In fact
(IB) when you read It you may find It just about as confUSing as I
(19) did and I had some quarrels with It It was - stands for the
(20) proposition that this court at least thought the burden was
(21) on the defendants to prove Intervening cause
(22) I need to read your Williford case and go back over these
(23) cases I really need you to think about thiS because It s a
(24) very Important issue In thiS case
(25) And frankly I'm leaning toward Just a proximate cause

Vol 2-122
(1) Instruction I don t want to do that without giving you an
(2) opportunrty to read things and think these things out
(3) MR PETUMENOS I wantto give you a short
(4) hypothetical I think will help, and say one more thing about
(5) our claim
(6) Assume that we had property and the defendants tore down a
(7) fence and that property had WIthin It valuable heavy equipment
(B) and we sued the defendants to say put the fence back up
(9) because we are at risk of losing our material on the property

(10) It would not be a defense to that action to put the fence back
(11) up that If somebody came In and stole the property, It would be
(12) the Intervening act of a third party The cases are Lee John
(13) that, when you put an Increased risk of hann because of your
(14) tortfeasance upon a plaintiff you - one of the remedies they
(15) have is to be put back to where they are safe and that s the
(16) construct that I think of the argument and secondly
(17) remember that vandalism Is not the only harm that we have
(IB) asserted with respect to the need to remedlate There has been
(19) other kinds of hanns respect to the phySical Intrusion the
(20) changing of the beaches the-
(21) THE COURT That s not why they wantthe superseding
(22) cause Instruction
(23) MR PETUMENOS I know but the problem Is that s why
(24) It s a matter of proximate cause because that s not the only
(25) hann that shere
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That superseding cause Instruction the way we - If we re
not careful would apply to everything we're claiming under the
archaeological claim That s only one aspect I think the
fence analogy IS on POint that you can t trespass cause a
change In the circumstances around property put that property
at Increased risk and not be charged With remediation to make
the property safe again
THE COURT Thank you III read the cases
MR OPPENHEIMER And If I can borrow Your Honor s
California case -
THE COURT Sure Please
MR OPPENHEIMER The Irony of studying a California
case to over come an Alaska case I can t understand It
THE COURT Well It s almost shocking
MR OPPENHEIMER It Is almost shocking
THE COURT But believe me It won t be because It was
a California case I ve always thought superseding cause was
the burden was on the - on the defendant Always And the
instruction the patterned Instruction seems to put It there
MR OPPENHEIMER Your Honor one of the observations
about the pattern Instruction was It was wntten before
Williford
THE COURT It was what?
MR OPPENHEIMER It was written before WIlliford

This may not - as sometimes happens thiS may not be the first
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(1) MR OPPENHEIMER And acts of third parties
(2) THE COURT And substantial factor but for cause
(3) Those things have to be dealt with
(4) MR OPPENHEIMER Some POint Your Honor at some place
(5) we must deal with acts of third parties The Jury has to be
(6) given an Instruction with respect to acts of third parties
m whether It s part of a proximate cause Instruction -
(8) THE COURT You can propose one I m not sure I m
(9) going to deal with the speCIfiC fact of the CIrcumstances I

(10) feel It s my duty 10 give you an Instruction that allows you to
(11) argue your - your POSition
(12) MR PETUMENOS I don 1know whether Im-
(13) THE COURT Do you understand what I mean? I mean
(14) III draw a loose distinction argumentative Instructions I m
(15) not going to give an Instruction that unduly emphasizes your
(16) theory On the other hand If you give me an Instruction, III
(17) certainly look at It to see whether it should be given
(18) Independently of a proximate cause Instruction I don 1
(19) normally deal with the factual situations when I Instruct on
(20) proximate cause I Just put It down what the law Is Okay
(21) anything else?
(22) MR PETUMENOS I have my cases to give you Judge Is
(23) all
(24) THE COURT Please give It to me
(25) MR FORTIER Your Honor there was one more matter
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(1) time that the high court has reasoned wrongly but It - It s
(2) deCided
(3) THE COURT The problem with a case like thiS IS It
(4) can be Interpreted your way and It can be Interpreted
(5) Mr Petumenos way It could be Just a proximate cause
(6) problem
m MR OPPENHEIMER That s what I was going to say
(8) here The Irony here In theory IS we come all the way to the
(9) proximate cause instruction that takes out vandalism then of

(10) course the burden Will be back on Mr Petumenos
(11) MR PETUMENOS I m lost as to what we re dOing next
(12) THE COURT You re gOing the read the cases I m
(13) gOing to read thiS one and I m gOing to come back In and tell
(14) you what I m gOing to do If I deCide It s a proximate cause
(15) instruction - do you have one?
(16) MR OPPENHEIMER Your Honor I think very clearly If
(17) that turns out to be the case I think we ought to be entitled
(18) to try to come up to a proximate cause instruction that does
(19) take Into account the vandalism Issue
(20) THE COURT Absolutely
(21) MR PETUMENOS We re getting another proximate cause
(22) Instruction than the one that s In there
(23) THE COURT No you have to have a proximate cause
(24) instruction that deals with all of the Issues foreseeability
(25) scope of the risk and -

Vol 2-126
(1) WIth the OPA instruction I JUst had a chance to look at It
(2) now You removed the paragraph beginS third Native
(3) corporations do not have any legaltl1le or nght of possession
(4) for lands that have been selected but not conveyed and It s
(5) back In the instruction Maybe that was an oversight
(6) THE COURT III be back In here in a minute and we II
(7) talk about that when I come back In
(8) MR FORTIER Okay
(9) THE COURT Here s the California case You can read

(10) over each other s shoulders
(11) (Recessfrom415pm t0435pm)
(12) THE CLERK Please rise This court now resumes In
(13) session Please be seated
(14) MR OPPENHEIMER We have a proposal Your Honor
(15) THE COURT Uh oh
(16) MR OPPENHEIMER We think It works
(17) MR PETUMENOS Because I m not sure where thiS IS
(18) gOing to end up In the way of a proximate cause Instruction
(19) I m Just - and I m running out of time because I need to get
(20) to my final, I m prepared to stipulate with the defendants and
(21) I think both of us are WIthdraWing all objections to the
(22) Instructions on thiS so there s no further Issue to the
(23) instruction that the Court wrote this morning on the
(24) Intervening cause where the burden ot proof IS left
(25) essentially - I guess It tends to be leaning towards the

,
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(1) plaintiff but It s fairly ambiguous as to who has It and I
(2) show It to the Court and by stipulation we Will accede to
(3) thiS instruction
(4) THE COURT Is thiS a proposal by both of you?
(5) MR PETUMENOS Yes
(8) MR OPPENHEIMER Yes Your Honor That Is the workup
(7J that was done this morning It deletes the express provIsion
(8) of It being Exxon s burden
(9) THE COURT All right Now you both agree to this

(10) Instruction?
(11) MR PETUMENOS Yes
(12) THE COURT You agree It can be given?
(13) MR OPPENHEIMER Yes Your Honor
(14) THE COURT That s In the face of the knowledge that
(15) I m leaning toward a proximate cause instruction right and
(16) not a superseding cause Instruction both of you accept that?
(17) MR OPPENHEIMER Yes Your Honor
(18) MR PETUMENOS Yes Your Honor
(19) THE COURT Now I beheve that this Is not the
(20) situation where a party proposes an Instruction and the other
(21) party doesn t object It s more than that It s a waiver and
(22) It -It s an estoppel situation In good conscience neither
(23) of you haVing lost can come back on appeal and claim that
(24) thiS was an erroneous Instruet10n I believe that that s what
(25) your agreement means

Vol 2 128
(1) MR OPPENHEIMER With one exception on our part Your
(2) Honor that we do not Wish to waive our POSition that this is
(3) a - that there Is a superseding cause as a matter of law based
(4) on the theory of the case
(5) THE COURT Weli that s fine I mean that s 
(6) well walt a minute that there Is a -
(7) MR OPPENHEIMER I don t think that s inconsistent
(8) With the resolution
(9) THE COURT You are claiming there s a superseding

(10) cause as a matter of law
(11) MR OPPENHEIMER Correct
(12) THE COURT And you don t waive that position
(13) MR OPPENHEIMER We do not wish to waive that
(14) posltlon
(15) THE COURT And I certainly beheve there IS not a
(16) superseding cause as a matter of law I might go further than
(17) that proposition and say there Is not a superseding cause but
(18) your agreement does away with that the need for me to do
(19) that As long as you understand that you Ii be bound by your
(20) posltlons-
(21) MR PETUMENOS The only-
(22) MR OPPENHEIMER The only thing 1- go ahead
(23) MR PETUMENOS My concern as I understood where the
(24) Court was gOing Is you were going to wnte more than the
(25) proximate cause Instruction that s In the packet right now

9-12-94 VOLUME 2 ><MAX(8)

Vol 2 129
(1) which I believe covers the Issue and when you left the bench
(2) before you were indicating to us that you were gOing to write
(3) something else -
(4) THE COURT No I was Indicating to you that I would
(5) certainly - because of this late breaking development It
(6) would be unfair to the defendants for me to reject a
(7J superseding cause instruction that you had so painstakingly
(8) negotiated out and not give them an opportUnity to give me 
(9) to draft an instruction that allowed them a fair opportunity to

(10) argue their position
(11) What I would give IS not something that I necessanly would
(12) draft It might be something that you would draft or that
(13) opposing counsel would draft but when you make an
agreement
(14) like this you - you step past those Issues and you agree that
(15) thiS IS an appropnate instruction to be given In the course of
(16) thiS case And you - and you can t later come back - I
(17) believe the law Is you can t later come back and say oops I
(18) was wrong and this Is such a horrendous error that I ought to
(19) be able to claim It on appeal because I believe you re
(20) estopped In good conscience from changing your posItion
(21) MR OPPENHEIMER Your Honor our position Is that
(22) Insofar as the superseding cause Instruction is to be given and
(23) at our request which Is sort of clear for an Instruction that
(24) we - that the acts of third party vandalism In the future
(25) would be a superseding cause as a matter of law would cut off

Vol 2 130
(1) our liability that given that that instruction IS requested
(2) but denied Instruction that If a superseding cause Instruction
(3) Is to be given we re prepared to live with this Instruction
(4) and we understand we would be waiving our nght to an appeal

on
(5) a differently worded superseding cause Instruction
(6) THE COURT And certainly you re waiving your right to
(7) claim that the burden of proof was wrong
(8) MR OPPENHEIMER That s correct
(9) THE COURT All nght counsel

(10) MR PETUMENOS I need a momentto confer
(11) THE COURT All right
(12) (Discussion off record between counsel)
(13) MR PETUMENOS We don t have agreement on the
(14) plaintiffs side for the waiver
(15) THE COURT Excuse me?
(16) MR PETUMENOS We don t have agreement on the
(17) plaintiffs side for the waiver So the POSition of ali of the
(18) plaintiffs IS that It IS not unanimous on the waiver so I
(19) beheve that we have to - there IS objection on the part of
(20) Port Graham and English Bay and Chenega to the superseding
(21) cause Instruction So we look back to the Court on the
(22) proximate cause instruction
(23) THE COURT Are you gOing to give me the Issue then or
(24) do you want further argument?
(25) MR PETUMENOS Yes the Issue s yours
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(1) MR OPPENHEIMER Your Honor I think we ve probably
(2) talked this -
(3) THE COURT Don t forget counsel the nsk you run
(4) here IS that not havmg done this that If I mstruct and
(5) don t give a supersedmg cause Instruction and I m wrong you
(6) get reversed You know that
(7) MR PETUMENOS We don t think you're wrong That s
(8) not the Issue We are 10 some trepidation based upon the
(9) Court s remarks that further error might be committed 10 the

(10) drafting of the proximate cause mstructlon
(11) THE COURT That s always a pOSSibility
(12) MR PETUMENOS And It Is not out of trepidation
(13) that - we think the Court s nght that the superseding cause
(14) Instruction IS - IS not correct on these facts So I guess
(15) the situation Is there s not unanimity on the plamtlffs Side
(16) to the agreement of the waiver I agree WIth you what we would
(17) be domg Is makmg the waiver I can t represent that all
(18) plamtlffs will make It so we can t do It The Issue IS back
(19) to the Court
(20) THE COURT Counsel?
(21) MR OPPENHEIMER Your Honor our position Is that
(22) It s of the utmost Importanca that the jury reason through our
(23) responSibility If any for future acts of third parties I
(24) don t think there IS an argument that we haven t discussed this
(25) afternoon on that subJect

Vol 2 132
(1) I look at the proximate cause Instruction on page 26 and I
(2) do not think It goes through all of the provisions that are set
(3) forth 10 either 3 07 or the Instruction that we had thiS
(4) mornmg It has no diSCUSSion with respect for example to
(5) the harm bemg different In kind from that which could have
(6) been reasonably expected from the onglnal act And It doesn t
(7) diSCUSS future acts of third parties and the only referenca It
(8) makes to the acts of more than one force I believe, In context
(9) are pretty clearly simultaneous forces operatmg Which would

(10) be the 3 06 Issue from the standard or pattern mstructlons
(11) I believe It Is Vitally Important for the defendants to be
(12) able to talk With the Jury about the notlon of a superseding
(13) event and I don t think as a practical matter we can do that
(14) WithOUt an appropnate instruction and that s our concern
(15) We - you know we persist Your Honor in our view for the
(16) reasons stated and I don t think that the Instruction on page
(17) 26 of the JOint submiSSion which 's the proximate cause
(18) Instruction does an adequate Job of Identifying the thlnkmg
(19) they have to do on the third party
(20) THE COURT So I m gomg to give you a step by step
(21) deCISion two steps The first IS I do not believe that I
(22) should inStruct on superseding cause here because I don t see
(23) It I don t see one fairly raised by the argument
(24) Second I see what - I see the defendants problem and I
(25) think that page 26 the Instruction on proximate cause may be

9-12-94 VOLUME 2 XMAX(9)

Vol 2 133
(1) Inadequate to explam the concept of proximate cause as It
(2) relates to the circumstances In thiS case to thiS JUry So I
(3) leave open the pOSSibility - the possibility that III accept
(4) another proximate cause Instruction thiS one may
(5) unfortunately be what I m left with now that I ve deCIded
(6) that supersedmg cause IS not legitimately before the JUry
(7) But I m certamly Willing to accept other versions of a
(8) proximate cause mstructlon and I would direct you to
(9) Mattingly which I mean I ve been looking in Mattingly for

(10) the situation that we re faced With here and It seems to me
(11) that It s on page 361 where they say and thiS may not -I m
(12) not suggesting this should be adopted verbatim but at least It
(13) seems to treat the issue It says In thiS context those
(14) economic losses are recoverable as damages when they are
the
(15) natural and probable consequence of a defendants negligence
In
(16) the sense that they are reasonably to be anticipated In view of
(17) defendants capacity to have foreseen that the particular
(18) plaintiff or identifiable class of plamtlffs IS demonstrably
(19) WIthin the nsk created by the defendants negligence
(20) Now that doesn t - and If you go on In the case the next
(21) two paragraphs you see that the Court says Mattingly stili
(22) faces a difficult task In proving his damages particularly
(23) lost profits to the degree of certainty reqUired In negligence
(24) cases He will also have to demonstrate that he could not have
(25) reasonably replaced his Injured employees and thereby
continued

Vol 2·134
(1) With the - you need to be able to argue first the damage did
(2) not occur and second thiS Is an absolutely unforeseeable
(3) consequence of an 011 spill
(4) I think those are legitimate Issues raised by the eVidence
(5) In thIS case and III give you a fair opportunity to get the
(6) appropriate instruction on those Issues
(7) MR PETUMENOS Then JUdge I have a further Issue and
(8) that IS that If we are that far Into Mattingly at thiS pOint
(9) every Important stipUlation that we have reached In this case

(10) has been part of the packet
(11) THE COURT Haswhat?
(12) MR PETUMENOS Has been part of the packet Every
(13) smgle one IS-
(14) THE COURT Counsel that may very well be true
(15) counsel but you face me With the problem and I deal WIth the
(16) problem
(17) MR PETUMENOS I understand
(18) THE COURT You gave me a problem and I dealt with
(19) It
(20) MR PETUMENOS I have a motion though 10 view of
(21) the Court s ruling on that and that IS that the stipulation
(22) regarding foreseeability In the case should be added to the
(23) instructions that list the stipulations reached In the case
(24) because now we are defmltely In the area where the stipUlation
(25) IS critical

I !
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Vol 2-135
(1) THE COURT You can take that position counsel, and I
(2) mayor may not reject It
(3) MR PETUMENOS I understand
(4) THE COURT The polntls I have to have a drafted
(5) Instruction In the absence of a drafted Instruction that I
(6) accept page 26 will be given and you live WIth the record
(7) you ve created both of you If I have an alternatlve
(8) Instruction that's acceptable to me I II substtMe It for
(9) page 26 If I have two competing versions one of them

(10) Including the &tIpulation I will tell you whether or not I
(11) will -I will give the language of the &tIpulatron But I
(12) won Uell you now what IWill do
(13) MR PETUMENOS You need the Instruction first
(14) THE COURT Right I have to look at the Instruction
(15) Frankly I think your arguments are all there on this proximate
(16) cause Instruction, but to the extent that fairness requlres you
(17) to make your - to be allowed to argue specific language, I
(18) think that I-I need to try and draft an appropriate
(19) Instruction that s fair to both of you
(20) MR OPPENHEIMER I would Just say Your Honor that
(21) the only thing that disturbs me about Mr Petumenos comment
/s

(22) that I assume nothing's been undone about our conclusions
(23) yesterday that that &tIpulation Is not going to be argued to
(24) the JUry as a &tIpulation by us that the acts of third party
(25) vandalism In the future Is foreseeable

Vol 2-136
(1) THE COURT It can t be No matter what Instruction I
(2) give It can t be
(3) MR PETUMENOS That s not what It says
(4) MR OPPENHEIMER It won't be argued
(5) THE COURT That s exactly right But the danger Is
(6) they might think the problem IS It s In the record anyway and
(7) could be repeated verbatlm back to them
(8) MR OPPENHEIMER But nottor that proposition
(9) THE COURT Yes It certainly cannot be or hinted at

(10) for that proposition
(11) MR OPPENHEIMER Your Honor terms of the timing 
(12) THE COURT What do we do?
(13) MR OPPENHEIMER We can certainly try to do something
(14) nght now as soon as this Is over We can try to do
(15) something - well does Your Honor have any sort of
(16) preference? I realize your preference Is we not pursue this
(17) but I would like to at least see if I can produce something
(18) that addresses the Issue for us
(19) THE COURT I don tthlnk that It s my preference not
(20) to pursue -
(21) MR OPPENHEIMER I dldn t mean to say It that way
(22) THE COURT I want you to pursue It I think It s
(23) only fair to pursue It I know It will take some trme I m
(24) willing to work tonight if that s what It takes So what do
(25) you want to do, meet sometime later on thIs evening?

Vol 2-137
(1) MR OPPENHEIMER Well actually yes Your Honor or we
(2) could have a provIsion -
(3) THE COURT I don t wantto do It tomorrow
(4) MR OPPENHEIMER Pardon?
(5) THE COURT I don t wantto do It tomorrow
(6) MR PETUMENOS JUdge Ihave the courtroom from 5 15
(7) to eight If you recall That s 25 minutes from now
(8) MR McCALLION Your Honor could we have the use of
(9) the courtroom for perhaps 15 minutes? Perhaps we could try

and
(10) address the Issue now
(11) THECOURT Sure I II give you 15 minutes If you
(12) don t- if you can t resolve anything In 15 minutes I m going
(13) to let you go and I m going to bnng you back here at eight and
(14) we II talk about It at eight
(15) MR OPPENHEIMER Okay
(16) (Recess at 4 50 pm)

Vol 2 138
(1) STATE OF ALASKA)
(2) Reporter s Certificate
(3) DISTRICT OF ALASKA)
(6) I Joy S Brauer RPR a Registered Professional
(7) Reporter and Notary Public
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(9) That the foregoing transcnpt contains a true and
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13,24, 126 6, 9, 15, 127 4,9, differs [2]1189 explain [2]10923, 1331 Frankly [1]135 15
12,14,19,1285,9,12,15, difficult [1]133 22 explanation [2]104 9, 118 13 frankly [3]1061, 11922,
129 4,1306,9,11,15,23, direct [1]1338 exposure [3]106 25, 1071, 12125
1313,11,20,13220,13411, directed [1]113 19 11120 full [1]10220
14,18,135 1,4,14,1361,5, direction [1]138 13 express [1]1277 future [20]111 6, 12,21,22,
9, 12, 19,22, 1373,5, 11 disagree [1] 11712 extent [1]135 16 1127,25, 113 10, 15, 1146,
Court [16]10222, 105 7, disagreement [1]10116 extraordinary [6J 103 1, 11717, 119 10,20, 120 12,
1078, 109 10,21, 11019, disclose [2]10820, 121 9 104 7, 19, 105 18,20 121 2, 12924, 131 23, 132 7,
114 13, 12623, 1272, 12824, disclosure [2]108 12, 119 18 extreme [1]11624 13525
13021, 131 9, 13, 19, 13321, diSCUSS [1]132 7 Exxon [5J 10719, 1108, 15,
13421 discussed [2]121 5, 131 24 16,127 B -G-
court [4J 101 2, 121 20, Discussion [1J 130 12 gave [1]134 18
1241,12612 discussion [4J 112 19, 1156, -F- generated [1J 10310
courtroom [2J 1376,9 11612,132 4 face [3J 11720, 127 14, gets [1J 113 11
covered [1J 1154 dislodged [1J 11224 13415 give [21J 102 13, 10722,
covers [1]129 1 distinction [3]116 13, faced [1]133 10 108 1, 1097, 11714, 122 3,
created [5J 1109, 1115, 118 13, 125 14 faces [1J 13322 125 10, 15, 16,22,24, 1298,
119 14, 133 19, 135 7 distingUishable [1]104 22 fact [5J 11223, 11323, 11, 13023, 131 5, 13220,
crnlcal [2]1175, 134 25 disturbs [1J 13521 11518, 12117, 1259 134 5, 135 11, 1362, 13711
cure [1J 1114 doesn't [4J 11222, 12721, factor [1J 1252 given [10J 109 19, 11520,
cut [2J 106 4, 12925 1326,13320 factors [1J 121 5 1256, 17, 12712, 129 15, 22,

-0-
dollar [1J 10711 facts [3]11713, 11819, 130 1, 3, 1356
draft [5]1299, 12, 13, 135 18 13114 giving [2J 107 19, 122 1

damage [2OJ 106 4, 10, 17,
drafted [3] 1098, 1354, 5 factual [3]10825, 111 8, glee [1]102 13

20,25, 1071, 1105, 16, drafting [1J 13110 12519 goes [1J 1322
1113, 19,20, 1132,3,5, 7, draw [2]102 18, 125 14 failure [1J 11525 Graham [1J 13020
1142, 1184, 1195, 13, 134 1 drIVer [1]117 1 fair [4J 1299, 134 5, 13519, great [1J 102 13
damaged [3J 11823, 119 1, 3 duty [1J 125 10 13623 guess [3J 112 15, 12625,
damages [7] 10713, 16, dynamite [1J 116 15 fairly [2J 1271, 13223 13114
108 13, 23, 1124, 133 14, 22 -E- fairness [1]135 16 gUise [1J 11514
danger [2J 10616, 1365 feel [1]125 10
DATED [1]138 14 easier [1J 1203 fell [1]116 15 -H-
day [1J 138 14 economic [1]133 14 fence [4J 122 7, 8, 10, 1234 hand [3]104 14, 25, 125 16
deal [4J 1255,9, 19, 134 15 effect [3]116 18, 25, 1173 figure [1J 11421 happens [2J 10715, 12325
deals [1]12424 eight [3J 1377, 13, 14 final [1J 12620 hard [1]10524
dealt [2J 1253, 134 18 elements [2J 10223, 104 4 find [2J 104 1, 12118 harm [16]109 15, 113 1, 10,
death [3J 10225, 104 6, emphasIZes [1J 125 15 fine [2J 103 15, 1285 114 10, 1159, 11,23,25,
10519 employees [2J 11716,13325 first [8J 10222, 10720, 1096, 1161,2,19, 12011, 122 13,
deCide [2J 103 16, 124 14 encompassed [1J 1086 1107, 12325, 13221, 134 1, 17,25,1325
deCided [3J 10615, 1242, end [3J 112 17, 1205, 12618 13513 harms [2J 120 10, 122 19
1335 English [1J 13020 fits [1]1186 hate [1]10523
deCISion [4J 109 21, 121 8, entitled [1] 124 17 five [2J 11821, 1192 haven't [6]102 12, 10723,
13221 equipment [1J 122 7 flaw [1]10712 1123, 11817,21, 13124
defendant [8]10321, 10412, erroneous [1]12724 flip [1]1202 headed [2J 10818, 11315
24, 1052, 12, 1159, 12, error [5J 10719, 108 1, 121 7, flooding [1] 106 14 heavy [1]122 7
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held [2]1144, 138 11
help [1]122 4
helpful [1]118 7
helps [1]116 10
HERBY [1]138 8
high [1]124 1
highly [4]103 1, 104 6,
10518,20
hinted [1]1369
hit [1]118 16
holds [1]108 1
Homes [1J 105 1
Honor [45]101 10, 12, 16, 25,
102 1, 3, 11, 17, 1033, 8,
106 10, 21, 1089, 109 14,
11024,25, 112 15, 1138,
1167, 11711, 11816,24,
119 17,22, 121 6, 1239,20,
124 16, 1254, 25, 126 14,
1276, 13, 17, 18, 1282,
12921, 1311,21,
132 15, 135 20, 136 11. 15,
1371.8
hOlT8ndous [1]129 18
hour [1]10119
hypothetical [1J 122 4

-1-
I'd [2]120 3, 121 15
I've [6]10322, 23, 10525,
123 17, 1335, 9
Idea [1J 11715
Identifiable [1]133 18
Identified [1]120 11
Identifying [1]132 18
Illegally [1]11717
Immediately [1J 118 11
Implicit [1J 118 13
Implies [1J 11623
Imply [1]102 3
Importance [1]131 22
Important [6]11014, 11322,
1161, 12124, 13211, 134 9
Inadequate [1]133 1
Include [1J 104 15
inconsistent [1]128 7
Increased [2]122 13, 123 6
Incurred [2J 11110, 1122
Independent [1]1173
Independently [1]12518
Indicating [3J 1053, 1292,4
IndIViduals [2J 114 11, 11921
Initial [1J 106 8
Injured [2J 11616, 13325
Insofar [1J 12922
Instruct [3]125 19, 131 4,
13222
Instruction [97]101 8, 12,25,
1024,21, 103 10, 15, 107 17,
19, 1082, 7, 109 6, 8, 10, 12,
18, 19,20, 110 19, 112 18,
113 14, 19,20, 11423, 115 1,
15,19,20,21, 11610, 1174,
1186, 10, 19, 12023, 121 6,
122 1,22, 123 1, 19,21,
1249.15,18,22.24, 125 6, 7.
10.15,16,18,1261.5,18.
23,1273.10,15,16,20,24,
12825, 129 7. 9. 15,22.23,
1301.2.3.5.21,22,1315.
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10,14,1321,3,14,16,18,
25, 133 4, 8, 134 6, 135 5, 8,
13, 14, 16, 19, 136 1
instructiOns 17]101 7,
112 17, 118 14, 125 14,
12622, 132 10, 134 23
Intellectual [1J 11715
Interesting [3]11025, 1168,
11715
Interestingly [2J 1026,9
Interpret [1]104 21
Interpreted [2]1244
Intervenes [1]1172
Intervening [10]1053, 13,
11622,25, 11721, 11911,
12121, 122 12, 12624
Intervention [1J 1179
Intruding [1J 11621
Intrusion [1J 122 19
Investments [1]104 3
Involved [2J 104 11, 11612
Irony [2J 123 12, 124 8
Issue [24]1085,6,25,
110 10, 11114, 113 12, 13,
14, 1147, 11522, 11822,
12124, 124 19, 12622, 129 1,
13023,25, 131 8, 18, 132 10,
133 13, 134 7, 13618, 13710
ISSUes [5J 10725, 12424,
129 14, 134 4, 6

-J-
job [1]132 18
John [1]122 12
JOint [2]118 10, 132 17
journey [1]112 16
JOY [1J 13821
Judge [4J 103 17, 12522,
134 7, 1376
JUry [17]101 6, 112 17,
113 13,22, 114 7, 115 13, 15,
119 17, 19,23, 12024, 1255,
13122, 132 12, 133 2, 6,
13524

- K-
Keg [2]104 5, 10519
kinds [1]122 19
knowledge [1J 12714

-L-
L J [2] 102 7, 104 2
land [2]106 14, 1104
lands [1]1264
language [3]1164, 13511,
17
late [1]103 18
late-breaking [1]1295
late-breaklng-but-Importa
[1]10725
law [17]102 6, 108 14, 15,
111 7,22, 114 14, 1153,5,
1182, 119 19, 12110, 12520,
1283, 10, 16, 129 17, 25
leading [3]10225, 104 5,
10518
leaning [3]121 25, 12625,
12715
learn [2]11924, 1209
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learning [1J 11725
leave [1J 133 3
Lee [1J 122 12
leg [1J 1124
legal [12]110 16, 11115,
1128, 116 10, 18, 1174,
11810, 11, 1205,24, 12117,
1263
legally [1]114 12
legitimate [1]134 4
legitimately [1]133 6
liability [3]106 4, 11920,
1301
liable [5]1072, 10, 15,
11119
line [1]1179
list [1]134 23
literature [1]12117
live [2]130 3, 135 6
location [2]108 12,20
logic [1J 10712
loose [1J 125 14
losing [1]122 9
loss [3J 106 5, 1102
losses [1]133 14
lost [5J 1122, 113 11, 124 11,
12723,133 23

-M-
material [1]122 9
materials [1J 10510
matter [16]10714, 22, 111 7,
8,22, 114 14, 115 18, 119 19,
122 24, 12525, 1283, 10, 16,
12925, 132 13, 136 1
matters [1]138 11
Mattingly [14]10525, 10824,
1092,25, 1102, 7, 10,21,
11914, 1208, 1339,21,
1348
Maupin [1]1058
McCALLION [2]101 22,
1378
mean [9]10521, 109 1,
11921, 1201, 12513, 1285,
1339,13621
means [1]12725
measures [2]1149, 10
meet [1J 136 25
menta [1J 11719
migrated [1]112 19
million [1]10823
mine [1]1058
minute [3]1198, 1266, 128 6
minutes [4]137 7, 9, 11, 12
modified [1]11320
moment [2J 120 7, 130 10
money [8]106 6, 16,20,22,
10710, 1124, 6, 1143
months [1]102 15
morning [3]12623,1277,
1324
morphologically [1]11720
Morrow [1]1051
motion [1]134 20
Mrs [1]1188
multiple [1]1177

-N-
NatIVe [2]111 17, 1262
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natural [1]133 15
needs [1] 1149
negligence [6]10225, 104 6,
105 19, 133 15, 19,23
negotiated [1]1298
Newman [1] 1051
nice [1]1075
Nobody [1]1122
nonetheless [1]11713
normal [1]112 12
normally [1]12519
Notary [1]138 21
notes [1]138 10
notIOn [2]11715, 132 12
number [2]10319, 100 25
numbered [1]10111
numerous [1] 101 9

-0-
Oaken [2]104 5, 10519
object [2]100 12, 12721
objecting [2] 11422,25
objection [1]130 19
objectIOns [1]12621
observatiOns [2]102 1,
12320
observes [1]10222
obViously [2] 11818, 20
occur [6]11112, 13, 14,
11821, 1199, 134 2
occurred (7] 110 13, 11111,
1123, 6, 118 17,21, 120 14
occurs [1]116 17 "
odd [1]11619
011 [8]1103,9, 13, 11223,
11325, 1166, 11914, 134 3
Okay (7] 1037, 100 23,
1129, 12114, 12520, 126 8,
13715
old [2]103 10, 113 19
oops [1]129 17
OPA [1]1261
open [1]133 3
operated [1J 11523
operating [2J 1175, 132.9
OPPENHEIMER [60]101 6,
15, 19,21,23, 102 11, 14, 17,
1038, 10610,21, 1071,
1089, 15, 18, 100 14, 11024,
112 14, 1133, 7, 114 18,
1167, 11824, 1194, 15,
120 16, 20, 22, 1239, 12, 15,
20, 24, 124 7, 16, 125 1, 4,
126 14, 16, 1276,
13.17,1281,7,11.13,22,
129 21,130 8,131 1,21,
13520,1364,8,11,13,21,
1371,4.15
Oppenheimer [2]107 12,
11513
opportunity [4]122 2, 129 8,
9,134 5
opposed [2]104 17,23
opposing [1]12913
order [3]101 9, 106 6, 110 1
original [2]117 10, 132 6
Osborne [2]104 7, 10718
ought [2]124 17, 129 18
out-of-state [1] 1053
outcome [1]1173
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pm
packa
pack
134
page
104
135
pag
pain
pain
para
para
Pard
part
121
134
part
114
6,1
party
116
127
135
patt
109
132
patt
pa
pa
pea
11
pe
pe
pe
pe
PEru
24
10
11
12
12
23
12
13
1
P
1
P
1
P
P
P
P
P
P
P
1

-Q- resoome [2J 109 3, 4 point [13J 11025, 112 19,
resolve [1J 13712Ight [1J 1265 1154, 11611, 17, 11816,

quarrels [1J 12119 resources [3J 111 6, 20,[1J 10711 1197, 1203,5 1234, 1254,
Question [1J 103 19 1197rs [1J 1183 134 8,1354
question [14J 106 7, 1092, respect [4J 122 18, 19, 1256,pOinted [1J 10719
1107, 11, 11213, 114 17, 1324-p- Port [1J 13020
11616, 1172,23,24, 1206, responses [1J 1168[3J 126 11, 13716 position [22J 1074, 1095,6,
9,1211,3 responsibility [8J 106 12,11, 14, 1128, 11413 21,

110 17, 111 9, 1163,23,24,
ge [1J 101 6

1156, 19, 12012, 12114,
-R- 11724, 13123

et [4J 101 5, 12825,
125 11, 1282, 12, 14, 129 10,

responsible [19J 107 13,
10,12

20,21, 130 17, 13121, 135 1 raised [2J 13223, 134 4
10916, 11115,21,23, 1128,

[10J 102 18,22, 1032,
positions [2J 1084,12820 raises [1J 11025

1138, 11, 17, 1144, 12, 14,
3, 1321, 16,25, 133 11,

possession [1J 126 3 read [12J 1083, 10925,
11716,23, 119 10, 120 10,

6,9
possibility [7] 10721, 109 11, 11020,21, 12115, 18,22,

13,1212
es [1J 10111

1195,24, 13111, 1333 122 2, 1238, 124 12, 13,
Restatement [4J 104 10,13,

[1J 1125
potential [1J 120 11 1269

14,25
staklngly [1J 1297

potentially [1J 11220 real [1J 121 8
result [2J 104 19, 11925

graph [2J 10220, 1262
practical [1J 132 13 realIZe [1J 13616

resumes [2J 101 2, 126 12
graphs [1J 133 21

precedes [2J 118 11, 12 reason [9J 106 3,21, 1155,
rethink [1J 1084

on [1J 1374
preference [3J 136 16, 19 1165, 11, 11820, 1198,

retrospect [3J 1031, 104 6,
[9J 10220, 113 17,20,

prepared [3J 12620,1303, 1216,13122
10520

4, 125 7, 128 1, 130 19,
13812 reasonable [4J 110 12, 15,

reversed [1J 131 6
10,12

presence [2J 1103, 1219 11516,1162
Right [1J 135 14

les [11J 106 3,17, 10916,
pretty [2J 104 10, 1329 reasonably [6J 1108, 11518,

nght [17J 1078, 112 14,
6, 11716, 1212, 125 1, 5,

prevent [1J 1195 119 13, 1326, 133 16, 25
1137, 115 10, 11, 1192,

3123,1327
prevention [1J 10713 reasoned [1J 124 1

1263, 1279, 15, 12825,
[11J 11322, 114 1,

pnmary [1J 10911 reasons [1J 132 16
1304, 6, 9, 11, 13113, 1365,

21,25, 120 16, 122 12,
principle [1J 1086 recall [1J 1377

14
20, 21, 12924, 132 19,

probable [3J 112 11, 133 15 receives [1J 11313
rights [1J 1183

24
problem [23J 10120, 10411, Recess [2J 12611, 13716

rise [2J 101 2, 126 12
em [6J 102 4, 103 14,

1061,2,1076,20,1089, record [4J 115 17, 130 12,
risk [14J 106 7, 23, 1086,

19, 11521, 12321,
11022,23,24, 11221, 1157, 1356,1366

109 1, 1109, 1159, 11,
10

8, 11824, 11915, 122 23, recover [2J 10813,21
119 14, 122 9, 13, 1236,emed [2J 113 18, 123 19

1243, 6, 13224, 134 15, 16, recoverable [1J 133 14
12425, 131 3, 133 19Y[3J 10710, 11324, 1198 18,1366 reference [2J 1032,1327
RPR [1J 13821

ylng [1J 1138
produce [1J 136 17 referring [1J 1199

rules [1J 11623
pie [5J 106 14, 1104,

profrts [1J 13323 refers [1J 1174
ruling [1J 134 21

325, 11924, 1208
proof [3J 1099,12624,1307 regard [2J 110 15, 1162

run [1J 1313
rslst [1J 132 15

property [11J 106 23,11510, regarding [1J 134 22
running [1J 126 19

rson [2J 1162,16
11, 1183, 1226,7,9, 11, reject [2J 129 6, 1352

Russell [1J 104 7
rsons [2J 110 12, 15

1235,7 relates [1] 1332rsuadlng [1J 11923
proposal [2J 12614, 1274 remaining [1J 10116

-5-MENOS [4OJ 103 17, 20,
propose [1J 1258 remarks [1J 1319

safe [2J 122 15, 123 7
,1041,9,10510,22,

proposes [1J 12720 remedial [2J 1126, 114978, 108 14, 1095, 110 19,
proposition [5J 10515, remedlate [3J 106 6, 1105, saying [4J 106 22, 112 10,419,24,1152,122 3, 23,
121 20, 128 17, 1368, 10 12218 119 12, 121 16411,21,12512,22,
protect [4J 11116, 1127, remediation [17] 107 10, 13, school [2J 1154,56 17, 1275, 11, 18, 12821,
1139,11410 16, 108 13, 21, 23, 110 12, 15, scope [3J 1085,1091,, 130 10, 13, 16, 25, 131 7,
prove [5J 104 17, 105 15, 17, 1114, 10,24, 1122, 12425, 134 7, 12, 17, 20, 135 3,
1158, 10, 12121 1143,5, 115 10, 1236 seated [2J 1013, 12613,1363,
proved [3J 104 12, 10511, remedies [1J 122 14 Second [1J 13224376
11018 remedy [5J 111 3,4, 19, 1123 second [2J 10220,134 2etumenos [6J 1033,11611,
provided [1J 109 1 remember [1J 122 17 secondly [1J 122 16187, 1245, 10, 135 21
proving [2J 10513, 13322 remind [1J 11412 Section [2J 104 13, 14falzgraf [6J 1154, 7, 1169,
provision [2J 1277,1372 removed [1J 1262 sections [1J 104 251,14,1188
provisions [2] 102 17,1322 repeated [1J 1367 selected [1J 1264h [3J 105 1, 7, 1154
proximate [49J 10223,1044, replaced [1J 13325 sense [4J 11115,25, 11224,hysical [1J 122 19
18,22, 105 12, 15, 106 1, 8, Reporter [1J 1059 13316Icked [1J 10221
1077, 14, 22, 108 6, 1094, represent [1J 131 17 separate [1J 114 16lece [1J 12117
110 1,22, 112 12, 13, 1136, representatives [1J 11725 sequence [3J 11622, 1172,9lace [3J 10720, 109 8, 1254
12, 1157, 14, 19,21, 1161, request [1J 12923 sequentially [1J 10111lalntlff [1J 104 3
1215,25, 122 24, 1245,9, requested [2J 130 1, 138 10 series [1J 11619lalntlff [8J 10223, 104 23,
14, 18,21,23, 1257, 18,20, requests [1J 112 18 senous [4J 1076,10825,0511, 15, 110 18, 122 14,
126 18, 12715, 12825, reqUired [1J 13323 1093,12171271,13318
13022, requirements [1]121 13 session [2]101 3,12613plaintiffs [13J 102 8, 10311,
13110,1321,17,25,1331, requires [3]1159, 121 10, setting [1J 10810106 18, 1088, 10922, 1106,
4,8,13515 13516 shared [1J 11623117 14, 130 14, 17, 18,
Public [1J 13821 reqUiring [1] 110 14 Sharp [2J 10525, 1102113115, 18, 133 18
pursue [4J 136 16, 20, 22, 23 research [2J 10320, 10724 shocking [2J 123 14, 15Please [6]1012, 3,12311,

researched [1J 1026 shorthand [1J 1381012524, 126 12, 13



I
I
I I

I I

I
-J

I

I
I I

I

I I

~

u
I I

~J

I I
----J

8lIooc SyslemI ApphclIbDftlI

shoulders [1]126 10
show [1]1272
significant [1]11923
simpler [1]102 3
simultaneous (3) 1176,
11810,1329
single (1) 134 13
sites [10]106 15, 108 12,20,
1105, 11718,22, 118 1,
11925, 1209, 121 9
situation [7] 104 15, 1115,
1178, 12720,22, 131 15,
13310
situations [1]12519
somebody [1]122 11
sorry (2) 103 17, 11424
sort [2]12923, 13615
Sparks [1]105 7
specific [3]112 18, 1259,
13517
spend [4]106 6, 20, 22, 1143
spent [1]106 16
spill [7] 1104, 9, 13, 1166,
11914,134 3
stage [1]108 10
standard [2]10221, 132 10
stands [2]105 14, 121 19
start [1]103 6
started [2]112 17, 116 12
starts [1]102 19
stated [1]132 16
statement [1]1032
step (3) 129 14, 13220
steps (3) 1139,24, 13221
stipulate [1]12620
stipulation [8]1272,134 9,
21,24, 135 10, 11,23,24
stipulations [1]134 23
stole [1]122 11
straight [2]115 7
strike [1]109 6
strongest [1]1154
strongly [1]118 18
structurally [1]11720
studying [1]123 12
subject [1]131 25
submiSSion [1]132 17
submit [1]10920
submitted (1) 10920
subsection [1]102 19
substantial [1]1252
substitute (1) 1358
sued (1]1228
suffering [1]1125
suffiCient (1) 11524
suggest [2]105 10, 107 17
suggesting (1]133 12
superseding (48]101 8, 12,
25, 102 19 1032, 1054,
106 2, 1072, 7, 20, 108 1,
1099, 11022,23, 11123,
1121, 12,20, 11422,25,
1178,21, 1186, 14, 12013,
18 23,25, 121 13, 122 21,
123 1, 17, 127 16, 1283, 9,
16, 17, 129 7, 22,
25,1302,5,20, 131 5,13,
132 12,22, 133 6
Suppose [1]106 13
suppose [1]112 15
Supreme [1]10921
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-T-
takes [2]124 9,13624
talk [3]126 7, 132 12, 13714
talked [1]1312
talking [3]104 21, 11220,
1176
talks [2]10517, 11522
task [1]13322
taught [1]116 13
telling [1]11020
tends [1]12625
terms [2]12024, 13611
Thank [1]1238
theory [5]117 13, 19, 1248,
12516,1284
thereafter [1]10716
thereby [1]133 25
They're [1]1123
they're [13]1022, 106 19, 21,
107 14, 15, 1082, 19, 23, 25,
11211, 1199,10
thin [1]11713
thinking [1]132 18
third [18]106 3, 17, 109 11,
16, 11322, 1141,6, 12016,
122 12, 125 1, 5, 6, 1262,
12924, 131 23, 132 7, 19,
13524
third-party [1]12112
threat [1]109 15
three [1]102 19
timing [1]13611
title [1]1263
Tomaganuk [2]104 6, 105 19
tomorrow (2]1373, 5
tOnight [1]13624
tore [1]122 6
tortfeasance [1]122 14
total [1]11624
totally [1]11725
towards [1]12625
train [1]116 15
transcript [2]138 9, 12
transcription [1]138 10
treat [1]133 13
treating [1]113 12
trepidation [2]131 8, 12
trespass [1]1234
trespassed [1]11511
truck [1]117 1
true [4]1206, 12111, 134 14,
1389
turns [2]113 18, 124 17

-u-
Uh-oh (1]126 15
ultimate [2]1173, 19
ultimately [1]116 16
unammrty [1]131 15
unammous [1]13018
unconventional [1]11224
understand [8]1129, 121 14,
123 13, 125 13, 128 19, 1304,
13417,1353
understood (2]1121, 12823
undertaken [1]11118
undone [1]13522
unduly [1]125 15
unfair [1]129 6
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unforeseeable [1]134 2
unfortunately [1]133 5
unique [1]11711
unnumbered [1]10110
unpredictable [1]11620
unusual [1]11222
utmost [1]131 22

-v-
valuable [1]122 7
vandalism [12]10711, 111 6,
12,21,22, 112 18, 1193,
122 17, 124 9, 19, 12924,
13525
vandalIZe [1]12113
vandalIZed [1]118 1
vandals [7] 106 22, 1127,
11315, 11415, 11722,
120 12, 121 12
verbatim [2] 133 12, 136 7
verdict [1]10114
version [1]102 10
versions [3]1022,1337,
1359
versus [6]102 7,104 2,7,
1051,7,8
view [3]132 15, 133 16,
13420
views [1]117 19
Virginia [1]1056
Vitally [1]132 11
volunteensm [1]11117
vulnerable [1]111 6

-w-
Walt [1]119 7
walt [1]1286
waive [3]1282, 12, 13
waIVer [6]12721, 130 14, 17,
18, 131 16, 17
waIVing [2]1304, 6
wanted [1]1036
we'll [2]1266, 137 14
We're [1]12421
we're (12]108 18, 109 16,
1124, 7, 113 11, 114 12,
121 7, 123 1,2, 124 11, 1303,
13310
We've [2]10320, 106 19
we've (5] 102 1, 109 17,
112 16, 19, 131 1
whatsoever [1]106 24
wherein [1]104 22
Widling [1]1058
Williford [8]1027, 18, 104 2,
10921, 1171, 121 22, 12322,
24
Willing [2]1337, 13624
Wish [2]1282, 13
withdraWing [1]12621
withdrawn [1]109 13
won't [6]1148, 12110,
123 16, 135 12, 136 4
worded [1]1305
work [2]11025,136 24
workable [1]1025
worked (2]1039,105 24
workers [1]1104
working [1]11722
works [1]126 16

Concan.nce by Look-s.e(l5)

workup [1]1276
world [2]119 6, 121 8
wouldn't [2]106 16, 118 1
wnte [2]12824,1292
written [4]109 11, 12117,
12321,24
wrong [4]129 18, 130 7,
1315,7
wrongly [1]1241
wrote [1]12623

-y-
Yeah [1]10523
years [2]11821, 1192
yesterday [1]135 23
yOU'll [1]128 19
you've [3]105 24,11816,
1357
yours [1]130 25
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Superior Court Judge

Vol 3-141
(1) PRO C E E DIN G S
(2) (Juryoutat812p m)
(3) THE CLERK. On record
(~) THE COURT I ve been given two competing
(5) Instructlons I need to know one !tung The plaIntiffs
(6) proposed Instructlon IS one paragraph Instruetlon ttlat
(7) paraphrases pOSSibly In quotes language straight out of
(8) Mattingly correct?
(9) MR PETUMENOS Correct

(10) THE COURT The defendants use concepts ttlat are
(11) stated In Mattingly but doesn t closely paraphrase or quote
(12) ttle language Isn tttlat Is nght?
(13) MR OPPENHEIMER Correct Your Honor Well It-I
(1~) ttllnk It does closely paraphrase some aspects of It but It
(15) uses the concepts
(16) THE COURT What I need to know The plaintiffs I
(17) think are uSing ttllS Instruetlon as a supplement to ttle
(18) proXimate cause Instruetlon
(1.9) MR PETUMENOS Correct
(20) THE COURT What are defendants dOing?
(21) MR OPPENHEIMER The same Your Honor Some of the
(22) addltlonal matenalln defendants Your Honor IS from ttle
(23) patterned Instruetlon
(2~) MR PETUMENOS Judge I have lust gIven a temble
(25) final argument In preparatlon next door and the Instruetlons I

, J
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Vol 3 140
[\1 Reported by

JOY S 8AAlJER RPR
lZl Reqlstered ProfessIonal Reoorter

Htetll'1't S.., Court Reoorters
III 2550 Denali Street Suite 1505

AAd10cage AIaska 9950J
"I 9071258 7100

Vol 3 142
(1) gave my staff were It s late In the day I dldn t want to try
(2) and get any - we listened - I told them to listen carefully
(3) to what you saJd on the record In the last proceeding to
(~) review Mattrngly to stick nght to the language not try to
(5) take any license or any advantage and to hope to end thIS
(6) qUick

(7) I have a huge problem WIth paragraph three of the
(8) defendants proposed It s I believe dead wrong The but
(9) for' language at the end of that paragraph would mean that the

(10) Exxon defendants would be exonerated 11 there were for
(11) example a very slight nsk of Incursion on the sites
(12) MR OPPENHEIMER 111 delete three Is It
(13) acceptable?
(1") MR PETUMENOS No It s not
(15) And the other problem I have WIth It IS that there are -
(16) as I Indicated In the last heanng future vandalism IS not the
(17) only damage that has caused us to need to remedlate There IS
(18) eVidence In the record that the traffiC In the area has caused
(19) erosion that there has been a need to - to excavate because
(20) of other reasons relatlng to incursion of 011 and traffiC and
(21) other things in addmon to the loss of confidentiality and
(22) our Instructlon covers ttlat and you know It s - my position
(23) was to be very conservatlve WIth the language have It
(24) supplement ttle proXimate cause Instruetlon as given so that
(25) thiS court wouldn t have much controversies and I was hoping
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Vol 3 143
(1) that s where we d be
(2) MR OPPENHEIMER Your Honor the problem that we
(3) have -11rst 01 all with respect to Mr Petumenos POint
(4) about1uture vandalism IS not the only reason to remed,ate
(5) This JUry instructIon deals WIth one aspect 01 causation
(6) however we want to call It that IS prob/ematlc to us which IS
(7) the lost confidentiality business It doesn t speak to the
(8) other damages 10r which they would be seeking remedlatlon
(9) There IS a separate instruction that deals WIth remediation 10r

(10) archaeology There s a restoration and remediation
(II) Instruction
(12) THE COURT Which one Is ft?
(13) MR OPPENHEIMER Thatls-
(14) MR PETUMENOS It s an InstruCtIon we agreed upon
(15) Judge that tells the JUry a remedy IS available r1 we
(16) establish proximate cause It doesn t address the proximate
(17) cause Issue
(18) MR OPPENHEIMER It s page 35 Your Honor And the
(19) reason that we have been 10cused on thIS particular Issue thiS
(20) particular set 01 addItional Instructions is that the proposed
(21) Instruction that you got tonIght underscores the problem we
(22) have WIth an instruction that SImply says that you look to see
(23) whether the loss 01 confldentlallty IS a natural and probable
(24) consequence 01 the 011 spill Insofar as we were talking
(25) con11dentlallty and not other damages which IS - which might

Vol 3 144
(1) reqUIre remediation and restoration which IS picked up at page
(2) 35 Insofar as we re 10cused on con11dentlallty It sour
(3) strong position that an InstructIon that Simply says the jury
(4) can determine that there are damages 1rom determining that

loss
(5) of con11dentlallty IS the natural and probable consequence of
(6) the 011 spill Will ineVItably lead them to conclude that they
(7) don t have to deal WIth the Issue 01 whether the acts 01 third
(8) parties In the 1uture IS - IS Itself something 10r which Exxon
(9) IS responsIble Wlthtn the - WIthin the foreseeable results 01

(10) the 011 spill and that /s Important because disclosing the
(11) arc - the site 01 the archaeological resources In and of
(12) Itself is not harmful It doesn t yield a cognizable tort
(13) claim under stnct liability or any other theory It is not a
(14) harm There s no Inlury that flows 1rom It
(15) What IS beIng complained about In connection WIth thiS one
(Hi) aspect 01 the spill Sconsequences on the archaeology loss of
(17) con11dentlallty /s that It - It WIll lead to the acts of
(18) third-party vandalism and It s Imperative that the Jury have
(19) an understandmg that not only do they have to 1lnd that the
(20) lost con11dentlallty 110ws from the oil spfll but what they re
(21) being asked to determme that acts that haven t yet occurred
(22) but may be Incurred In the 1uture by third parties are the
(23) responSibility of Exxon and that the 10reseeabliity of that IS
(24) something they have to determine separate and apart 1rom
(25) con11dentiallty

Vol 3 145
(1) And they re gOing to be led Into - I think quite clearly
(2) from these other mstructlons - Into concluding that r1 the
(3) rather unexceptionable conclUSion IS reached that the cleanup
(4) workers that there was gOing to be some disclosure 01 the
(5) sites In the course 01 cleanup that s the end 01 the Issue
(6) and It Isn t because that In and of Itself doesn t lead to any
(7) damage What leads to the harm and damage and cogmzable
(8) claim as 1ar as confidentiality IS concemed IS that It - It
(9) IS the predIcate -It s the thing that causes the POSSibility

(10) 01 these third party acts 10r which Exxon s alleged to be
(11) responsible and they have to determine the 10reseeabillty 01
(12) that
(13) That s why when we came back we were gOing through the
(14) same exerCIse 01 trying to hew as care1ully as we could to
(15) Mattingly We obViously went back Into Mattingly as well as
(16) the 10rm instructions and the concept that we had here was
(17) that 11 you see POint one thiS IS right out 01 Mattingly
(18) We should have 10reseen these plalntr11s were an
(19) IdentIfiable class 01 plalntr11s were that risk 01 damage to
(20) the archaeological resources - and thiS IS critical - as a
(21) result of loss 01 con11dentlallty lead to potential acts by
(22) third parties that have not yet occurred And then pertaining
(23) to the case archaeological damages would ensue and JUst to
(24) use an instruction that says they have to 1lnd that the natural
(25) and probable consequence of the 0,1 spill was lost

Vol 3 146
(1) con11dentlallty IS gOing to guarantee to get a verdict against
(2) us on thiS but not on the baSIS of any acts of vandalism In the
(3) 1uture and whether It s reasonably 10reseeable that they would
(4) perpetrate these acts In the future and that s the last
(5) remnant we have of an instruction that focuses attention on
(6) third party acts In the 1uture acts which have not yet
(7) occurred
(8) THE COURT Hang on a minute I m gOing back to
(9) Mattlngly to see how close the instruction IS

(10) MR OPPENHEIMER The language Your Honor IS at page
(11) 361 that s what we went back to
(12) THE COURT 360 Isn t it?
(13) MR OPPENHEIMER 360 and 361
(14) MR PETUMENOS When you re 11nlshed reading I have a
(15) brle1 response
(16) MR OPPENHEIMER In fact two and three Your Honor
(17) are right out of the Instruction
(18) THE COURT I m sorry What did you say about two and
(19) three?
(20) MR OPPENHEIMER Factors two and three are right out
(21) 01 the patterned Instruction
(22) THE COURT Yes but they re also an Instruction on
(23) page 26
(24) MR PETUMENOS And In 26 It s phrased dr1ferently
(25) It s not phrased In terms of the 1acts 01 the claIm There s a

I I
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(1) huge difference and anyway I wantto JUst show the Court a
(2) Restatement sectJon
(3) MR OPPENHEIMER Your Honor In thiS case we think
(4) that the - that the facts of the c1atm are entlcal because
(5) the facts of the claim are that there will be a particular type
(6) of injury so I agree WIth Mr Petumenos thiS does - It
(7) contains the smallest reference that we could make to make
(8) sense to the facts of the case We definitely did not want It
(9) to be argumentative we don t think It IS but It does try to

(10) calibrate ItSelf giVing both sides the opportunity to argue
(11) that you know these acts were or were not - let me use the
(12) shorthand here foreseeable but It - It does something for us
(13) that I think IS very Important which IS that It IS an
(14) InstructJon that Will allow the jury to think through the fact
(15) that an element of thiS claim IS the acts of third parties
(16) MR PETUMENOS I stili think paragraph three IS dead
(17) wrong And I will - If I can approach the Court WIth a
(18) Restatement section that applies as Mr Oppenheimer pOints
(19) out kind of claim section -for the record Section 448
(20) Restatement and-
(21) THE COURT 448 IS the superseding cause Instruction
(22) counsel
(23) MR PETUMENOS I know that
(24) THE COURT Superseding cause I thought we were past
(25) that

Vol 3-148
(1) MR PETUMENOS We are but the POint IS thiS What I
(2) think that they are putting Into thiS ln6tructlon IS the
(3) eqUivalent of the superseding cause instruction you rejected
(4) before and here s the reason why The damage to the
(5) archaeological resources resulting from the potential acts 01
(6) third parties have not yet occurred but for the 011 spill Is
(7) wrong because 11 there were a modest or mild or very unlikely
(B) nsk that the sites could be damaged by the kinds of incursions
(9) we re talking about and that nsk were greatly enhanced by the

(10) actions of the tort feasor they are stili liable under the
(11) proXimate cause law of thiS state for that enhanced nsk
(12) And they must - they can stili be liable as a substantial
(13) factor In bnnglng about the need for remediation which Is the
(14) pOint of the section I m reading to you the third party
(15) actors
(16) I would understand -I guess my POint IS I m not sure
(17) Mr Oppenheimer IS correct that he IS Insulated from
(lB) liability He IS Insulated from liability In the sense he pays
(19) remediation and the JUry finds It s appropnate He s not
(20) liable for any actions of third parties The Issue IS has the
(21) nsk been so substantially Increased by Exxon that they should
(22) pay the remediation and prevention of loss
(23) I go back to my hypothetical If they tear down a fence
(24) It s a factual question of whether teanng down the fence
(25) requires the remediation and under our instruction they re

9-12-94 VOLUME 3 XMAX(3)
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(1) free to argue that 11 you take a took at It they re perfectly
(2) free to argue that the - In the last sentence that these
(3) particular plalntJ11s or class of plalntJ11s were demon6trably
(4) WIthin the nsks created by the defendants actJons
(5) If they want to argue that despite the confidentiality
(6) issues that their conduct In protectJng the confidentiality
(7) for example resulted - was effective and resulted In there
(8) being no Increased nsk that thiS remedy Isn t necessary or
(9) that there was never any nsk In the first place and they were

(10) humonng us when they engaged In the conduct all of those
(11) arguments are fair game under the conCIse language of
(12) Mattingly WIthout -for the first time our InstruCtIons
(13) Incorporating the claims and making It argumentative
(14) I thought thiS was not what we were supposed to do If It
(15) wasn t what we were supposed to do I would have tried to wnte
(16) something different myself I tned to stay close to the
(17) language and not put some of the argumentative stuff In I
(18) think thiS instruCtIon cen be misread dm fact the JUry
(19) concludes that the nsk of harm was greatly Increased although
(20) It may have -frankly I think that s what s the eVidence
(21) shows we can t prove there was never any vandalism on a site
(22) before the 011 spill and we re not held to that standard of
(23) proof but we can prove It seems to me that the nsk was so
(24) heightened by the tort feasor that remediation remedy IS

(25) appropnate

Vol 3 150
(1) ThiS instruCtIon says that they have to be the sole cause
(2) of any nsk and that s not the law And they are -
(3) everything that Mr Oppenheimer said he wanted to argue is In
(4) the plaintiffs Instruction There s nothing to prevent him
(5) from dOing that
(6) MR OPPENHEIMER Your Honor the but for' ISn t the
(7) sole clause
(8) THE COURT The buttor Isn tthe sole clause the
(9) but for' IS In the instruction

(10) MR OPPENHEIMER It s In

(11) THE COURT It s In there You ve given me two
(12) versions I have to choose or I have to adopt my own
(13) InstruCtIon
(14) I m gOing to choose the plaintiffs but I want to make a
(15) suggestion to you and I think that thiS should be Incorporated
(16) In the eXlstlng thing so It s all one continuous InstructJon
(17) That paragraph should be inserted in number 26 but here s the
(18) thing that 1- that I worry about
(19) The Mattingly has language that sort of leads us to the
(20) concepts but may not be preCIse enough for an Instruction The
(21) fact IS that these particular plaintiffs have to be foreseeable
(22) plaintiffs and the nsks - better not say riSks the damage
(23) that they claim has to be WIthin the risk created by the
(24) defendants actson ThiS language doesn t say that
(25) Mattingly doesn t - Mattingly and - I ve forgotten the

I
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(1) New Jersey case It comes 1rom which IS basically the basis for
(2) Mattingly - does not say that but I think thiS IS more
(3) aCCtJrate If you say that In the last phrase In view of
(4) Exxon s capaerty to have foreseen that these particular
(5) plaintiffs - stnke the words or class of plaintiffs we re
(6) not talking about the class of plaintiffs we re talking about
(7) these plaintiffs So you would say In view of Exxon s
(B) capaerty have foreseen that these particular plaintIffs and the
(9) damage claimed by them were demonstratIVely WIthin the risk

(10) created by defendants action Or some vanant of that
(11) MR PETUMENOS Judge In the Interest of getting to
(12) bed tOnight and -I m prepared to accept that that language
(13) MR OPPENHEIMER Your Honor a couple of
(14) observations I d really rather - I have lots of problems
(15) WIth thIS instruction and obViously we re gOing to Include our
(16) Instruction In Court s 40
(17) THE COURT Sure
(1B) MR OPPENHEIMER But I think It makes It worse to put
(19) It In 26 I think It s - I think 26 IS - IS workable In Its
(20) current form I d lUst as soon put thiS behind 26
(21) MR PETUMENOS That s fine I have no objection to
(22) that
(23) MR OPPENHEIMER But what - Your Honor what stili
(24) troubles me is that I think the jury tneVltably Will conclude
(25) from thiS instruction as It s currently worded that If they

Vol 3 152
(1) find that It was reasonably to be antiCIpated that there would
(2) be a loss of srte location conflden1Jallty they can award
(3) damages for the acts of third parties and I beheve that that
(4) Is-
(5) THE COURT That s why I say and the damage claimed
(6) by them because essentlally there mey have been a nsk of
(7) loss of confidentIality but there may also a fact pattern in
(B) thIS case that the Jury WIll find IS tembly tnflated claim of
(9) damages and - and you have the baSIS for the argument If the

(10) damages are not WIthin the nsk
(11) These damages wholesale claiming of remedlatlon for every
(12) pOSSible site in the en1Jre Pnnce WIlliam Sound area may very
(13) well be found by thiS JUry to be not damage that plaintiffs
(14) suffered And f think that s what thiS particular issue
(15) revolves around
(16) MR OPPENHEIMER I have a suggestion Your Honor We
(17) have - we say here loss of srte location confidentIality and
(1B) other harms I suggest that the word other' should be
(19) replaced WIth resulting
(20) MR PETUMENOS The problem WIth that Is we do have
(21) other harms tn the case as I Just stated ConfidentIality IS
(22) not the only theory upon which the remediation Is betng put
(23) forward That s the reason why other harms Is there
(24) THE COURT What was the word you wanted?
(25) MR OPPENHEIMER Instead of saYing other harms was

Vol 3 153
(1) reasonably to be antiCIpated It would say loss of site
(2) location confidentiality and resulting harms was reasonably to
(3) be antiCIpated
(4) MR PETUMENOS Do you understand my pOint JUdge?
(5) THE COURT I see your POint I m sure that
(6) reasonable people can find somethtng that would say more
(7) appropnate to me
(B) MR PETUMENOS I m sorry
(9) THE COURT I m sure reasonable people could frod a

(10) solution to thiS problem so find It
(11) MR OPPENHEIMER Your Honor we could say WIth
(12) respect to platntlffs claims for damages for lost
(13) confidentiality of archaeological resources so It would be
(14) clear that thIS only speaks to that Issue It does not speak
(15) to other harms that follow those are picked up tn 26 along
(16) WIth any other harms We re not argutng
(17) THE COURT Howaboutthls With respect to
(1B) plaintiffs claims for archaeologIcal remedIation
(19) MR OPPENHEIMER That won t address Mr Petumenos
(20) POint because he I guess has an argument he 5 entitled to
(21) other forms of remuneration from -
(22) MR PETUMENOS I have one archaeological damages
(23) based upon confidentiality - based upon loss of
(24) confidentiality Will that work counsel? After the first
(25) line the comma IS Insert the words based upon loss of

Vol 3 154
(1) confidentiality
(2) MR OPPENHEIMER So we would add after damages based
(3) upon loss of confidentiality we would change tn the fourth
(4) line from the bottom the word other harms to resulting harms
(5) We would stnke or class of plalntlffs and replace It with and
(6) the damage claimed by them
(7) MR PETUMENOS Right
(8) MR OPPENHEIMER Your Honor tn the SPirit of getting
(9) everyone home tOnight we - we have not articulated thiS

(10) correctly We can hve WIth thIS given we re not getting the
(11) Instruction we asked for We would stili like to - for our
(12) record we would stili like to Include our Instructlon WIthout
(13) waiver In Court s 40
(14) THE COURT All nght
(15) MR OPPENHEIMER That Includes 01 course the pnor
(16) to vandalism requests whIch were made earlier We had two
(17) specrfic-
(18) THE COURT Whatever-
(19) MR OPPENHEIMER Whatever Sin 40 We re not
(20) waiving
(21) THE COURT Yes I want you both to check your
(22) exhibits so you know that It s clear I don t want - I don t
(23) want the specter of a waiver occurring because somebody
dldn t
(24) look at the exhibits to see that the appropnate instructions
(25) the rejected instructions were left out
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MR OPPENHEIMER Your Honor I understood 
THE COURT Frankly I haven t reviewed the
defendants yet
MR OPPENHEIMER We II Include In 40 then what I
showed Your Honor thiS evenrng as our proposal which we II
JUst call Jury Instructlon No September 12 830 pm for
lack of anything else and we II Include that WIth Court s 40
THE COURT Okay I m not understanding are you
talking about the Instructlon I ve got here that you proposed?
MR OPPENHEIMER Yes the alternative we proposed
THE COURT You ve got a version
MR OPPENHEIMER I do and I JUst called It September
12th
THE COURT That s fine It can simply be placed at
the end of your other packet of instructions
MR OPPENHEIMER That s what we d like to do
THE COURT So I can toss this one
Now with regard to the proximate you want this
Instructlon to be a separate InstrUctlon?
MR OPPENHEIMER Yes Your Honor
MR PETUMENOS To follow proximate cause
THE COURT Right after the proximate cause
instruction
MR OPPENHEIMER It doesn t matter We can do that
or It can go Wlth the archaeology instruction
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(1) III put It In and It Will have the whole Instructlon packet
(2) that I m gOing to give
(3) MR OPPENHEIMER Your Honor you re gOing to number
(4) It A after the JUry instruction on page 26 or you JUst want to
(5) make a note?
(6) THE COURT I don't think I have to I II lust leave
(7) a space III JUst Jump a number on these and III 11t yours
(8) In the one In the next consecuttve number
(9) MR OPPENHEIMER So you have the set you don t need

(10) another separate set
(11) THE COURT I have a set but what I don't have Is the
(12) verdict form
(13) MR FORTIER Then Your Honor III take care of some
(14) of the OPA
(15) THE COURT Just one second counsel I JUst want to
(16) look at one more thing
(17) MR McCALLION It s next door
(18) THE COURT This Is yours Mr Petumenos and I don t
(19) think It has any place In these diSCUSSions of either of the
(20) exhibIts And here s your Restatements I don t want to
(21) confuse the cnmlnal judges coming tn In the morning
(22) MR PETUMENOS Iflde was so Simple as who hit who
(23) Wlth a bottle
(24) MR OPPENHEIMER I think we re close to the pOint
(25) where Mr Petumenos can put hiS shoes back on

:l
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(1) MR PETUMENOS I think It should go right after the
(2) proximate cause
(3) MR OPPENHEIMER Okay
(4) THE COURT And - all right so you agree that thiS
(5) instruction can be given given the fact that I ve - I ve
(6) Insisted that thIS IS a proximate cause Issue one and two
(7) that I ve rejected your proposed instruction on the
(8) archaeological damages confidentiality theory right?
(9) MR OPPENHEIMER Correct Your Honor understanding

(10) you to mean that our request for a superseding cause
(11) Instructlon has been denied and the alternative thiS evening
(12) has been denred
(13) THE COURT Right
(14) MR OPPENHEIMER Yes that s correct
(15) THE COURT So that s It?
(16) MR PETUMENOS Thanks for staying late
(17) MR OPPENHEIMER Thanks Your Honor
(18) THE COURT You re gOing to give me a clean one
(19) tomorrow?
(20) MR OPPENHEIMER We II give you a clean one
(21) tomorrow
(22) THE COURT Why don t you do thiS Give me three and
(23) I II put them In the packets and give you each a copy I Will
(24) have these instructions the one that - I II have two copies
(25) made number them and gIve you - once you give me thiS one
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(1) THE COURT Thank goodness Is that It?
(2) MR OPPENHEIMER I believe so Your Honor
(3) THE COURT Old you have something else Mr Fortier?
(4) MR FORTIER The other thing I &aId IS III put my
(5) obJectlons to the OPA Instruction tomorrow
(6) THE COURT Your what?
(7) MR FORTIER My proposed OPA Instructlon that you
(8) rejected today The parts of it I need to put It In the
(9) record

(10) THE COURT It s not In the Court s exhibit
(11) MR FORTIER Right
(12) THE COURT Okay When you do that give It to the
(13) clerk tell her what It IS so that I can look at It 'lUst
(14) want to make It s consistent WIth our diSCUSSIons
(15) Thank you very much
(111) MR McCAUlON Your Honor may I hand up the verdict
(17) forms?
(18) THE COURT Yes absolutely please do that
(19) MR McCALLION Give It to the clerk
(20) THE COURT You can hand them to me And we can go
(21) off the record
(22) (Recess at 8 37 pm)
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(1) PRO C E E DIN G S
(2) (Jury In at 9 18 am)
(3) (Call to Order of the Court)
(4) THE COURT Good morning everybody I d like to-
(5) before we start with the final arguments I want to give you I
(6) want to tell you what s gOing to happen and how you use final
(7) argument In the case because you might - might have

forgotten
(8) some of the things that I said at the beglnOing of this ace
(9) You re gOing to hear the final arguments of the parties

(10) and the plaintiffs final argument because the plaintiff has
(11) the burden of proof on most Issues the pl81ntIffs will split
(12) their argument Each of the arguments In this case I mean
(13) from each side will be approXImately two and a half hours In
(14) length
(15) So what you re going to hear is the opening portions of the
(16) plaintiffs final arguments, then you II hear the entire
(17) defense argument then you will hear a bnef bnef rebuttal
(18) argument maybe about a half an hour from the plaintiffs So
(19) the way I ve set It up is the morning belongs to the
(20) plaintiffs and they wlll do that opening partlon In the
(21) morning Then I will give you an hour s break
(22) Then after that break the defense entire final argument
(23) Will occur the rebuttal will occur and, at the end of the
(24) trial day I wlll then read these Instructions to you and then
(25) you will be excused to go deliberate

Vol 53 8473 Vol 53 8475
(\) FOR TliE OEFENOANTS (1) Now I d like you to understand one very Important thing

CHARLES P OI.oHJNl)
(2) and that Is that what you re about to hear Is not evidence In

(2) H RANllAlL OPPEMiEIHER
LINDA JANE SHITli (3) thiS case Remember I told you very early In the case that

(31 o He1veny & MYers (4) the arguments statements and remarks of counsel are not
400 South Hope Street (5) eVidence in the case so you don t base your factual deCIsions

(41 Los Angeles Calffomta 90071 2899
on what the lawyers say213/669 6000 (6)

-1 JOON F CLOO}l III (7) On the other hand thiS is a very complicated case It s

I I
(S) Clough & Associ ates (8) lasted a long time and there s a lot of eVidence here and the

431 N Frantltn St '202 (9) lawyers know thiS evidence better than anybody else so when
(7) Jl.<1eau Alasta 99801

9071586 5777 (10) they - when they state what they believe the facts are In the
Reported by (11) case you shOUld listen very carefully to what they say

(9) JOY S BlWJER RPR (12) As the Jury though you re the JUdges of the facts so,- Registered Profess1onal Reporter
(13) It s your Job If the versions of the facts that you hear In

(101 H1 dnl9ht Sl.<1 Court Reporters
2550 Dena It Street Sui te 1505 (14) final argument conflict It s your Job to figure out what the

1II1 Mchorage Alasta 99503 (15) facts really are and If you disagree wlth the recollection of
907/258 7100 (16) counsel as counsel stated to you what s In the record what s

(17) In the evidentiary record then It s your Job to find the facts
(18) and uSing the Instructions I give you come to factual
(19) deCIsions In thiS case

I (20) You II have a verdict form at the end of the case that will
- (21) allow you to do that for IndiVidual parties So remember now

(22) thiS is not eVidence you re about to hear It s extremely
~

I (23) Important because It tells you the posltJons of the parties

I (24) and at thiS point the lawyers are entitled to do what we call
(25) argue to you In other words try to persuade you that the

,
I

I I
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(1) evidence Justifies a certain conclusIon by you So listen very
(2) carefully
(3) Mr Petumenos will be giving the larger part of the
(4) plaintiffs' argument Mr Stoll will then give about a half an
(5) hour - right counsel?
(B) MR STOLL That's correct Your Honor
(7) THE COURT And then we will take break for lunch
(8) Mr Petumenos
(9) CLOSING ARGUMENT BY MR PETUMENOS

(10) MR PETUMENOS May It please the Court Mr DIamond
(11) my co-counsel and members of our trial Jury Good morning
(12) We made It I have learned a little bit In thIs trial and
(13) I remember my opening statement so I brought - I forgot to
(14) bring a handkerchief this mornIng so I asked my staff to bring
(15) me a handkerchief and this trial being what It Is, I have
(1B) three now, so If anybody gets warm, let me know and III have
(17) one
(18) I wanted -I m a little nervous this morning and I wanted
(111) to start I think to calm myself down by thanking you for your
(20) service A long time ago you got a little slip In the
(21) paper - little slip of paper that was a Jury summons If you
(22) remember that came to court and you found out you were on
the
(23) Exxon Valdez case and you saId - and then you ended up In a
(24) room with a hundred and some people and you said Well,
thats
(25) good because that means maybe It won t be after all And then

Vol 53-84n
(1) there was a bunch of Jurors here and some of you felt Well
(2) that s good
(3) And now we re down to the final day and here you are and
(4) It s a big case It s an Important case and we have to thank
l5J you for giving us your summer because we know It was no

small
(S) sacrifice and It s a sacrificed for the Jury system which Is
(7) something that Is very precious, because when we get to the

end
(8) of an endeavor like this It s Ultimately the folks who come In
(II) and listen to this and decide what should happen and It s a

(10) big case and the worid Is watching and we have a good portion
(11) of the world with us today It seems like It s broader than
(12) that because the Issues of the case were so big and so
(13) Important and I wanted to kind of go through with you what
(14) they are why they re so Important and why the world Is
(15) watching
(IS) We have an enormous environmental event that occurred here
(17) under unique and Interesting circumstances We have the Issue
(18) of the land what kind of land Is this what kind of value do
(19) we place on land like this It s unique In so many ways, It s
(20) Important In so many ways and there s been a bIg dispute here
(21) as to what this land Is what It means and what the value of It
(22) Is and that s Important to your consideration and to your
(23) decision and we have a big dIspute here about what happens
to
(24) the environment when 11 million gallons of ollis dumped Into
(25) the ecosystem and what It means and how It s valued when It

9-13-94 VOLUME 53 XMAX(2)
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(1) comes to the land and we have a dispute here about culture

and
(2) certain clashes of culture and what s important about all
(3) that
(4) And we have a big problem Members of the Jury because we
(5) have one Side that says thiS whole thing amounts to a million
(S) and a half dollars and we have another side when you add It
(7) up It comes to over a hundred and ten or 120 million
(8) It s not like we re real together here this morning and I
(9) want to discuss with you In my final argument how Is It this

(10) has happened what are the battle hnes that have been drawn
(11) what are the differences between us that cause this enormous
(12) diSparity In the analysIs of what has occurred here
(13) Now obviously when you have a dIspute like this, the
(14) Issues of credibility rise right to the top because you ve got
(15) people on both sides saying very different things
(IS) The law the Instructions that JUdge Shortell Is going to
(17) give you when this Is over helps you with some of these
(18) things and these are Instructions that have been given for
(111) years and years over how to evaluate the credibility of
(20) witnesses One of the most Important It s the first on the
(21) list Is the witness appearance attitude and behavior on the
(22) stand and the way the witness testified And you became, It
(23) seems to me after two years - after two years - after two
(24) months fairly expert at listening to the way the Interchanges
(25) go on the witness stand Think about who the WItnesses were

Vol 53 8479
(1) who were able to say In response to a question on
(2) cross examination If It was nght and If It was true that s
(3) correct and who It was that had to fight every single answer
(4) no matter how obVIOUS Do you remember when Mr Stoll asked
(5) the question of Mr Dorchester, are there any glaciers on
(61 Kodiak Island and Mr - Mr Dorchester s response was well
(7) there s snow on the mountains In Alaska In the winter on Kodiak
(8) Island
(9) Compare and contrast that sort of performance with Keith

(10) Gordaoff John Christensen Edgar Blatchford Pat Norman
Now
(11) perhaps some of these witnesses are at a disadvantage
because
(12) they don t know how all this - not used to this lawyer land
(13) that we re in But I put It to you when you get Into the Jury
(14) room and you start eValuating the credibility of some of these
(15) things that were said that will be a valuable thing for you to
(16) consider
(17) You Will also find out that elsewhere in this Instruetton
(18) you will hear that the - a Witness who will testify falsely as
(19) to one aspect of his testimony Is to be distrusted In others
(20) and we II come back to that In a moment
(21) There Is another Instruction that relates to expert
(22) WItnesses - same problem Isn t It? We have experts who
(23) appear to be diametrically opposed as to what happened and
what
(24) went on In this case The speCial qualification of the
(25) expert - and I know It seems sometime painful when we went

I I
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(1) through each and every expert and we talked about you know
(2) where they went to school what they did and after the sixth
(3) or seventh witness and you re hearing that
(4) But It wasn t JUst the JUdge saying yes he may testify as
(5) an expert was not the only reason we were gOing through that
(6) exercise because the law tells you that when you actually
(7) evaluate their credibility you look to the experience and the
(B) acquaintance that the expert has With the subject area
(9) And I also would like you to remember that a good and

(10) skillful examiner on direct examination can make an expert
(11) sound very skilled very experienced and you may want to
(12) remember the opening questions on cross examination to
(13) determine If the expert WItness really did have the skill and
(14) experience that we were talking - that he professed to have
(15) And we II getto that In a minute
(16) How the expert got the Information Is a entlcal factor
(17) and we Will talk about that With respect to some of the
(1 B) experts what facts they relied upon and where they got them
(19) and the clanty of the testimony
(20) Now what I would like to do In thiS final argument IS I
(21) would like to take you through the direct examination which
(22) was so long ago of Dr Mundy I want to use that as the
(23) structure of the argument and talk about the things that keep
(24) us so far apart and they will be the highest and best use of
(25) the land because the lost use of the land and how you

Vol 53 - 8481
(1) calculate the lost use of the land Will help you determine how
(2) thiS Issue of what the land means and what It s worth whether
(3) It s natural land whether It s limited use land and not of
(4) much value will be very Important and thiS is on the screen
(5) because thiS you recall IS a map of the experience and the
(6) background of Dr Mundy ThiS IS the number of times that he
(7) had been In Alaska working on Alaska lands
(B) And you II also remember that Dr Mundy had a huge amount
(9) of experience In the area of contaminated lands He had

worked
(10) for all companies before In evaluating contaminated lands He
(11) had wntten on It And he was one of the - I put It to you
(12) one of the most experienced expert that you heard In the real
(13) estate area relating to those two Important topics Alaska and
(14) Wilderness Native lands and contamination
(15) We re gOing to go through hiS examination and we re gOing
(16) to talk about highest and best use and lost use because one of
(17) the other Instructions you re gOing to get IS that we are not
(lB) gOing to be asserting In thiS laWSUit claims for lost
(19) marketability or the inability to sell thiS land because as
(20) you ve heard the Native corporations In this case don t try
(21) and sell the land they re Interested In keeping the land and
(22) uSing It but they don t get rent from It, they don t get lots
(23) of money In cash paid out So the Issue of highest and best
(24) use and the unique aspects of thiS land Its subSistence
(25) value the Wilderness and pristine nature of It and Its

9-13-94 VOLUME 53 XMAX(3)
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(1) source ANCSA leading to the conclusion of what Its highest
(2) and best use IS WIll be entlcal because what we're gOing to
(3) In thiS case IS not whether - why did we put on all the
(4) eVidence of the marketing and whether Ellamar sold and so
(5) forth It IS because that those that tried to market their
(6) property and had difficulty produced evidence If It s lands
(7) that are nearby of what the lost use of the land like the
(B) Wilderness land IS
(9) It helps you determine what the lost use of the land Is

(10) because when we get to the Instruction - JUdge, I might mess
(11) your courtroom up here a IltlJe bit - on what we are going to
(12) be talking about damages we II be talking about something
(13) called falr rental value
(14) The falr rental value will determine the lost use of the
(15) property - and note the words of the Instruction Imagine
(16) that a plaintiff puts his land up for rent and was allowed a
(17) rental tlme to rent It In arriving at this figure you must
(lB) assume that the plalntlff would be free to rent, because the
(111) approach of Dr Mundy I think It s a valid one, Is to
(20) determIne what the highest and best use of the property Is as
(21) conservatlon land as park land not to develop It but to keep
(22) It In Its pristine condition determine what the value of land,
(23) that Is, that has that highest and best use goes for, determine
(24) a rental rate assume a rental rate as the Instruction states,
(25) and then help you determine for the period of time that the

Vol 53·8483
(1) land Is Impaired determine the dollar value of It That Is a
(2) big Issue In thiS case And that s the one I want to address
(3) first
(4) Highest and best use Is a term that Dr Mundy used And
(5) remember that we ve called Dr Seldin at the end of the case
(6) who talked to you about what can happen If you get the wrong
(7) highest and best use It Is a critical Issue In this case and
(B) It Is what brings you to the Issue of what Is this kind of land
(9) worth Is It -Is the only measure of the land what

(10) Mr Dorchester would say Is well you can't build a lodge on
(11) It you can t get a boat Into It because It s got rocks or Is
(12) It more like what Dr Peterson said when he said It Is
(13) prollflc,lt Is Important It Is critical to the ecosy5tem and
(14) that s what gives this land Its highest value And that s the
(15) controversy, those are the battle lines that have been drawn
(16) Could we have the next exhibit, please?
(17) What will help you understand where we re going with
(1 B) respect to that IS some of the - some of the Information I
(111) read to Mr Dorchester on cross-examination This comes from
(20) the congressional declaration of findings from ANILCA some of
(21) the statutes that actually created this land In the first
(22) place and It talks about subsistence uses by residents of
(23) rural Alaska The Native physical economic traditional and
(24) cultural existence of the people those are clues that tell you
(25) what the highest and best use of this land IS because from

I
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(1) It - from Its Inception at the time that It was selected at
(2) the time that Congress decided to give thIs to the people who
(3) are not according to Dr Green, a conquered people this IS
(4) what got It started this was the use at the time
(5) Mr Gordaoff testified to you that at the time they were
(6) selecting the lands, they were thinking about the eXchange
(7) value for park land what they could get In the way of an
(8) economic benefit to stili keep the land as conservation land
(9) as pnstlne land for use by the Native peoples and for use by

(10) all of us
(11) The exchanges that are discussed In the statute talk about
(12) the secretary they re to be for equal value unless the
(13) secretary determines that It s In the public Interest that the
(14) exchange be for other than equal value And what s going on
(15) here Members of the Jury Is a recognition that there Is value
(16) in thiS kind of property that gives It Its highest and best
(17) use
(18) And when Mr Seldin cerne on he talked to you about what
(19) gives property Its value and It doesn t always come In the
(20) form of a check When we think about the Native corporation
(21) and when It provides some of these services to the
(22) shareholders It Is not unlike a corporation that writes a
(23) dividend check to Its shareholders except you don't see It
(24) but It Is every bit an economy as Mr Christensen told you It
(25) is not an emotional thing It's the thIng that people use to

Vol 53 8485
(1) prOVide their very livelihood and more than that because the
(2) entrre SOCIal structure out there Is at stake
(3) This was a memorandum from the deputy secretary of the
(4) Intenor that I read to Mr Roddewlg I believe It was that
(5) talked about the factors relating to the value for exchanges In
(6) ANWR and the Secretary of Interior wrote they re unique
(7) environmental qualltres and prodUctiVIty as the second Item of
(8) conslderatron
(9) Now that bnngs me I think to the issue of Mr Green and

(10) the bundle of rights the right of qUiet use and enjoyment the
(11) right to not develop your lands If you don t want to the
(12) actual policy of the Native corporations to make sure that the
(13) economic uses of the property dldn t Interfere with some of the
(14) higher Interests of the corporatron relating to conservation
(15) And rlpanan - excuse me littoral rights Is a very
(16) Important concept to our point of view Uttoral rights
(17) remember are the right that a property owner has In the
(18) surrounding water the nght to the resources around It
(19) Remember this land was a marine environment These people
(20) were a manne people as we learned from the archaeological
(21) proof for hundreds of years The value of this land IS taken
(22) from the water and It Is a - It Is a common notion In real
(23) estate littoral - that the value of the land Includes the
(24) value of the water Now why Is that Important?
(25) Well Members of the Jury we ve talked a lot about oiling

9-13-94 VOLUME 53 XMAX(4)
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(1) In this case and we II talk about It some more I want to show
(2) you the Instruction that requlres you to ftnd that the land has
(3) to be oiled before you can award money Watch carefully
(4) There It Is That s the Instruction that tells you that the
(5) land has to be oiled before you can award money It s not
(6) there It Isn t In there and It Isn t in there because the
(7) law Is not a fool
(8) When the waters of Prince William Sound are polluted and
(9) the people who rely on the waters of Pnnce William Sound are

(10) polluted - and we II see a clip of the Costello video In a
(11) moment - and the pollution Is hanging off the shore and the
(12) creatures are dead and all the things that have happened have
(13) happened the law Is not a fool and It doesn t require you to
(14) find 011 on the shoreline before you find that the land has
(15) been Impacted and the people who use the land have been
(16) Impacted
(17) Remember the testimony of Mr Fall about the SUbsistence
(18) economy and what happened to It
(111) And now, I have to talk about the defendants the Nerf
(20) ball I call this Page and Gllftllan ball It says no damage
(21) on It It says no damage on It everywhere you look If I tum
(22) around and I throw It over my head and every time It falls,
(23) every time you catch It It s going to say no damage Now
(24) what do I mean?
(25) If you take - It s a big case and if you take the amount

Vol 53-8487
(1) of money that Is spent per hour on this witness stand for some
(2) of the testimony that you heard It Is staggering It IS
(3) staggenng If you divide It up on a per hour basis
(4) Remember Mr Nagel - who worked for Chugach and now

works
(5) for Alyeska - came In and said the subsistence economy Is not
(6) that big a deal and we showed you the map that he wrote when
(7) he was at Chugach and every Single Village said subsistence

was
(8) the major Industry of the village when he was working with us
(9) And then he gets laid off and he works for Alyeska And It s a

(10) sed thing, but keep In mind the stakes here and what s being
(11) contributed
(12) Remember the Blatchford testimony He was there when this
(13) land was selected He talked about what happened In
(14) Washington 0 C and how the land was selected not primarily
(15) for subsistence but subSistence was Involved In every single
(16) parcel and they talk about It and they forego business
(17) opportunities to keep the land the way It Is And then the
(18) appraisers line up
(19) Green calls It environmental lands Wallace who was the
(20) appraiser for the Seal Bay transaction he s the one that
(21) pointed out to you that the whole land had to go they weren t
(22) gOing to sell It just for the timber and leave the mountains 
(23) mountains behind because It went as a block Native
(24) corporations aren t that stupid and that s what you consider
(25) when you determine a highest and best use 01 property how
was
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(1) It being dealt WIth on the market and Mr Shorett agreed WIth
(2) the natural land theory was appropnate Mr Lee came In and
(3) disputed It but when I cross examined him I pOinted out to him
(4) that he had approved a parcel where the term was management

for
(5) conservation purposes
(6) And all of these transactions come up and we get a graph
(7) like this Page and Gilfillan ball from Mr Roddewlg It says
(B) Okay well there are not many transactions so there really Is
(9) no market for natural land but none of the exchanges are on

(10) them There were a number of - of transactions that I asked
(11) him about where are they? Well they re not on there
(12) Page and Gilfillan ball
(13) And Maury Seldin amounted to this He came In and he told
(14) you and -I had a bad teacher In Junior high school I can t
(15) remember who It IS It s Galileo or somebody when they re
(16) haVing this debate about Is the world flat or Is the world
(17) round anyway Mr Galileo kept on saying somebody the
moons
(lB) round the day - goes from day to night, sure seems to me that
(19) the world IS round
(20) That s the kind of debate that we re having here Exxon
(21) does not want to concede that the world Is round They don t
(22) want to concede that natural land eXIsts They don t want to
(23) concede that there's a market for It and there's a good reason
(24) fO(lt
(25) Remember when we played the - when I played the video of
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(1) Mr Dorchester I took the Video to the POint where there was a
(2) rocky shore as close as I could get It to Mr Peterson s
(3) board remember With all the little things that stuck on It
(4) And showed him that rocky shore and I started asking him

about
(5) It Do you consider what this land can prodUce did you
(6) conSider how thiS land could be a farm for the people
(7) No It wasn t a factor The market' he says 'doesn t
(B) value It you won t see It
(9) That s the difference between us That s why we have a big

(10) reason as to why we have big dlspanty In damage It s an
(11) Important case and the world Is watching That s an Important
(12) Issue How are you going to decide It? What does this land
(13) mean? How Is It Important? What s Its value?
(14) Mr Dorchester was cross examined don tyou remember I
(15) talked to him about - I want to clear-cut the land I want to
(16) get the timber off there and the other party says no I want to
(17) have It for a park and the Native corporation says no at that
(1 B) price I m gOing to cut the land - cut the timber no I want
(19) Itfor a park and then It sells
(20) And when It sells that s the value of the land and when
(21) It sells In a block like It does Exxon Oiled an Island talk
(22) about the real world here Mr Dorchester diVides things up
(23) Into the quote shoreline related area LaTouche Island has
(24) never been diVided up that way never ever Knight Island has
(25) never been diVided that way never ever

9-13-94 VOLUME 53 XMAX(5)
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(1) Mr Dorchester does It for a reason because he can lower
(2) the value to 500 bucks an acre he can diVIde It make It a
(3) limited shoreline related area and he can lower the damage
(4) And that s a big difference between us
(5) We talked - could I have the Roddewlg deposition segment
(6) please?
(7) We talked about training and experience of the experts that
(B) came and talked to you and I seem to recall that
(9) Mr Dorchester prior to the Exxon Valdez 011 spill dldn t

(10) have a whole lot of Wilderness expenence He fudged around a
(11) bit that he had one or two and on contamination he was talking
(12) about some swampland In Florida We didn't have much of that
(13) either
(14) (VIdeotape Played)
(15) BY VIDEO SPEAKER
(16) Q Do Alaska natives have abonglnal rights to hunting and
(17) fishIng In Alaska?
(lB) A Yes
(Ill) Q Upon what do you base that?
(20) A Articles that I ve reviewed conversations I ve had with
(21) people during the course of our work
(22) Q What was the -
(23) (End of tape)
(24) MR PETUMENOS That was wrong The very fundamental
(25) basis for the Alaska Native Claims Settlement Act was the
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(1) giving up of abonglnal hunting and fishing nghts in return
(2) for ANCSA and that s the problem With the WItness who comes

in
(3) as an expert who has no acquaintance with what he s dealing
(4) with This was the most fundamental point about this land and
(5) do you hear what he said from talking to experts from reading
(6) articles all that?
(7) Folks that never happened He never did those things He
(B) never talked to an expert he never read an article because It
(II) wasn t true

(10) Page and Gilfillan ball throw the ball up and It comes
(11) down no damages
(12) You want to hear about deposition testimony, III wager,
(13) where they bring In a Native witness someone from the
(14) corporation and say Can you think of any uses this land was
(15) put to that were Interfered With by the 011 spill? And they
(16) say No I can t think ofany uses Some - some fellow In a
(17) depOSItion
(18) Well, Members of the Jury I think we re beginning to see
(19) what the use of thiS land Is what the highest and best use of
(20) this land Is and why the valuation proceeds the way It does
(21) The Villages are reqUired to select the land near the
(22) Village so that they can preserve Native culture There are
(23) three things that the Native corporations were reqUired to do
(24) One was reserve the culture preserve the way of life and the
(25) economics and culture and history and we talked about that In
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(1) our opening statement
(2) So as you see you know In the openrng statement of Exxon
(3) everything looks so simple Bnng In the charts Joel bnng
(4) up the Video Bill come on show thiS photograph of the clean
(5) rock Bob and run the video let s take the helicopter ride
(6) Joe I had dreams at night of Exxon lawyers coming at me
(7) half man half-bar chart with pants coming out from under the
(8) bar chart
(9) But slow down there s more to thiS than that Take It

(10) slow
(11) It s an ecosystem It's productive Fish sWim from Oiled
(12) shoreline to unolled shoreline to 011 slick and things happen
(13) to them So do seals Birds fly Into these uplands that we re
(14) talking about and that s what gives the land Its value
(15) Before that I need to see the -I m going to close thiS
(16) off I m at the end of my discussion with you about highest
(17) and best use I want to go next to the next topic But before
(18) I do remember that there s an Instruction In here that talks
(19) about difference between the shareholders in the Native
(20) corporations and an Issue of there not being double recovery
(21) The Native corporations are the only people who own the
(22) land They re the only people that can do anything about It
(23) They re the only title holders to the land If any restoration
(24) Is to be done If anything Is to be done with this land to fix
(25) It they're the only ones that can take the money and do It
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(1) and they are distinct from the shareholders In thiS case
(2) And we are asking for recovery based upon the land and
(3) when thiS Instruction Is read by you you should keep that In
(4) mind The shareholders and the Native corporations are
(5) separate and distinct from the shareholders and the
(6) shareholders don t own one square Inch of the property not
(7) one You recall the testimony that there was a - there are
(8) resolUtIons In place regarding the return of some of thiS money
(9) and the corporation s desire to use It to restore and rebuild

(10) Shareholders can t do It This Is the only shot that the land
(11) owner has
(12) Could I have the Mundy exhlbrt please on the screen
(13) relating to severity?
(14) When you don t -In conclusion when you don t get the
(15) highest and best use right you get the value wrong, you get
(16) the parcel definition wrong and you make a huge mistake and
(17) that's a big part of the problem between Exxon and the Native
(18) corporations
(19) Moving on Dr Mundy then talked about how contamination
(20) affects value He talked about physical OIling and he talked
(21) about severity And that s the thing that I want to talk to
[22) you about next
[23) Roll the video If you would please Starting to sound
(24) like Exxon
(25) Peterson talked about - Dr Peterson talked about the fact
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(1) that one of the most Important things he wanted to tell you was
(2) that most of the species that he was talking about had not been
(3) studied that that whole restoration bUSiness In the early part
[4) of the spill came to an end before many of the species were
(5) studied so most of the species that were hit by the spill
(6) Inrtlally were not studied
(7) But he did - when he talked about that he said that one
(8) of the most Important sources of Information are the indigenous
(9) people s observation about the land and remember when he

talked
(10) about the fact that- with me Joel? - Remember when he
(11) talked about the fact that I guess It was some
(12) cross-examination about some Ute Magazine photographer or
(13) editor or something that went through the sound and said, Oh
(14) It looks terrific to me He said, Depends how often you go out
(15) there It depends whether you have the practiced eye to be
(16) able to see and It s the Indigenous people that we tum to
(17) that are able to tell us
(16) And you remember the testimony of Mr Chnstensen about the
(19) wildlife video we saw about the fellow that gets Into the sound
(20) about once or twice a week couple weeks a season In Prince
(21) William Sound seventy In this 011 spill was unbelieVable
(22) 51 percent of the harbor seals were killed, according to
(23) Dr Peterson 10 to 90 percent decline In fucus a heavy kill
(24) of HarleqUin ducks not recovered much at all 17 percent were
(25) left after years 3 500 to 5 000 sea otters were killed Clam
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(1) reduction of 90 percent from 1989 to 1991 and a poor
(2) recovery
(3) ThiS IS 1989 folks and we talk about this because of the
(4) seventy of the Impacts to the environment Dr Mundy Phil
(5) Mundy talked about how It was like turning off a sWItch the
(6) shock was so severe
(7) Mr Peterson told you that the hot water wash removed from
(8) 50 to 90 percent of the biota on the beach In a lose lose
(9) srtuatlon

(10) The defendants by the way did things like this I
(11) promised Mr Stoll I would show you thiS because he worked so
(12) hard at It The water column study down to a hundred meters
(13) I don t know If any of you are scuba divers you know what a
(14) hundred meters Is like you know how dark and cold It Is down
(15) there
(16) What Dr Kocan told you the mlcrolayer the pollutants are
(17) 100 to 1 000 times the denSity of elsewhere In the water
(18) column and that was the one thing that the water column study
(19) dldn t measure for Exxon
(20) Page and Gilfillan ball Throw the ball over your head
(21) It lands and says no damages
(22) Dr Kocan talked to you about a species that Mr Peterson
(23) told you was a keystone species In the food web Do you
(24) remember the food web where Dr Peterson was crawling
around
(25) on the floor with us and he was telling us that - that could
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'~I (1) take some time In deliberations I guess and he was telling (1) largest 011 spill In the North Amencan continent and here

(2) you how complex It was and how they were key - that s good (2) come the graphs now
(3) enough I m not gOing to go through too much of It There were (3) The laboratory reared -laboratory reared larvae and the
(4) key species among them the sea otter the hernng upon which (4) freld-exposed larvae, and look at the graph And he talked to
(5) lots of animals feed /' (5) you about what the concentratlons were of the 011 that
(6) And Members of the Jury what happened to the herring? (6) revealed - could we run the Video please?
(7) That s an Interesting story that Exxon likes to twist (7) The concentrations of the 011 that revealed the
(8) The hernng you remember were descnbed by Dr - by (8) laboratory reared larvae and he told you that when he ran the
(9) Dr Kocan as haVing Immediate lethal effects and Immediate (D) test In the laboratory the 011 was so diluted that you

(10) kill We saw the - the larvae that were deformed as a result (10) couldn t see It And what I m going to show you next Is a
(11) of being around the mlcrolayer after they re being hatched (11) little portion of the video from Herring Bay where the divers
(12) The egg mortality In the orled areas It affected them In a (12) go down with their little - take a moment and look
(13) number of ways one of which was the Immediate lethality of the (13) (VIdeotape Played)
(14) herring (14) MR PETUMENOS This Is what happened In 1989 and It
(15) He talked about the fact that there are acute effects (15) IS no wonder that Dr Kocan was able to match In the laboratory
(18) subchronlc effects and chronrc effects We re talking about (18) with the InfUSion of 011 what was found In the fteld This
(17) seventy now and Dr Mundy s conSideration of seventy We II (17) diver Is taking his cloth and he Is rubbing It onto fucus where
(18) come back to some of the ones that might relate to the (18) the herring lay their eggs and that s what s coming off of

I 1 (19) persistence of oil over time but nght now we re talking about (lg) them and In the laboratory Dr Kocan couldn t even S88 the
I

(20) the severity of the Impact And Exxon came In and said why we (20) oil and he was getting the kind of mortalities that he was
'--' (21) had the best herring runs In history In 1990 and 1991 as If (21) talking about and he told you that, with thiS kind of

(22) that were a good thing (22) concentration It was way beyond way beyond what he was
(23) When are we going to stop Simplifying the Issue of dOing

I I (24) pollutants on the environment? When are we gOing to stop (23) In the laboratory
(25) saying that once It s off the beaches - and I think It s one (24) Let s go to persistence If we could put the Mundy exhibit

(25) backup

I
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(1) of the admirals said It once It s Into the water or wherever
(2) It goes that we re finished with the consideration of the
(3) Issue
(4) Because there s another explanation for what went onto that
(5) weird record run of hernng In 1991 and that IS of course
(6) that the otters were dead the birds were dead the animals
(7) that preyed and kept the ecosystem In balance were dead
(8) And In 1993 Members of the Jury what happened? The
(9) biggest crash In the hernng population In the history of

(10) Pnnce William Sound I don t mean a slow run or a low run I
(11) mean a crash and lesions on the scales and blood on the fish
(12) and people were scared And the record run In 1990 and 1991
Is
(13) a Simple answer and a bad answer to what s happened here to
(14) thiS land and to thiS enVIronment
(15) Dr Kocan talked to you remember about the field
(16) mortality and the laboratory mortality and he had graphs that
(17) he put up and he would duplicate In the laboratory the same
(18) level of mortality and the graphs would match - Ms Johnston
(19) Is working frantically to get them up here for you
(20) What he did remember was he took the field data on - one
(21) of the ones I m going to show you IS the weight of larvae by
(22) Oiled and unolled area - that s not the one - then he took
(23) the one In the laboratory and they matched
(24) Members of the Jury the seventy of the inrtlallmpacts of
(25) the 011 spill was enormous In thiS 011 spill which was the
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(1) Dr Mundy remember, had studied how contamination affects
(2) value You have - by the way let me go back to natural land
(3) I forgot something
(4) The two articles that we - we put them Into evidence on
(5) natural land they II be InterestJng for you to read One s by
(6) Mundy and one s by Roddewlg There s a big difference and It
(7) relates to my ball here
(8) ThiS was a publication by Mr Roddewlg In the appraisal
(9) Journal With no disclosure no disclosure that before the thing

(10) went to the appraisal journal It was sent to an Exxon lawyer
(11) for review in a draft form Now Members of the Jury thiS Is
(12) going Into the professional literature to Influence what
(13) happens not just in this case but all over
(14) The second thing that we talk about Is how contamination
(15) affects value and that relates to the persistence of the oil
(16) and how It- how It Impacts the land over time
(17) And Joel If you d be ready With my video as well
(18) Mr Bush told you that he had some senous concerns about
(19) the JOint surveys And remember that the Joint surveys were
(20) conducted according to Mr Piper, under emergency
situations
(21) under emergency conditions In 1989 and only Exxon went and
he
(22) had a very senous concern that those many shoreline surveys
(23) did not find the oil for purposes of determlnrng persistence
(24) and these are the shoreline history maps that he presented to
(25) you and remember he looked at them and the colors would
be
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(1) the - the shoreline surveys over time and It d go the wrong
(2) direction In sUbsequent years there would be more 011 on them
(3) than there were In prevIous years and he d say walt a minute
(4) that s a problem
(5) And we talked about the surveys haVing covered a huge
(6) amount of area at the beginning, but If there wasn t a reason
(7) to go back and survey them again they weren t looked at after
(B) 1989 and we talked about the fact that the 1989 surveys dldn t
(9) show - the 1989 surveys dldn t show the amount of beach that

(10) was walked per segment because Mr Teal conceded that each
(11) segment was not walked in Its entirety And they have no data
(12) none on how much of the segment they looked at
(13) See what happens here 1989 Exxon was out by themselves
(14) 1990 they go out In the Joint survey, and look how much
(15) they're surveying
(16) Every witness In this case conceded that these surveys were
(17) not done for the purpose of determIning persistence for
(18) damage Who were they? Mr Harrison even - and there s an
(19) exhibit for Mr Harrison that I want you to - remember that
(20) one we talked about that related to the admiral and we had the
(21) dispute about whether It was part of the admiral s -It s a
(22) memorandum, and you II find It In there from a Mr Chipper
(23) Loggle discussing the problems with the surveys and the
(24) difficulties they were having and the Infighting that was going
(25) on between the various agencies and so forth Yet we got the
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(1) Impression from Mr Harrison that everything was gOing
(2) smoothly
(3) But take him at his word He told you that those surveys
(4) had nothing nothing to do W1th thiS litigation or WIth any
(5) litigation That s not what they were for, and Mr Piper told
(6) you that same thing And he went back to Green Island and he
(7) walked Green Island, and he went to some of the places that he
(B) knew were affected by the survey process because he knew

that
(9) what was gOing on there was an - a given segment might be

(10) abandoned for purposes of treatment and stili have 011

(11) And he went back to one of those Green Island beaches and
(12) he walked It remember, It had shale on It and slate he said
(13) and It was hard to clean And there between the slate, as he
(14) walked there was 011 everywhere And It wasn t on the survey
(15) because It couldn t be cleaned
(16) Remember this document - this Is on the Joint surveys and
(17) on thiS Issue that - that the Native corporations had Input
(1 B) and remember they had to write In the box that said "treatment
(19) required' because Exxon had only put a little box for no
(20) treatment required and they would write in these comments
(21) Well let me tell you something about this We wasted a
(22) lot of time on this because Mr Teal told you In his
(23) cross-examination that these - this - these Inputs from the
(24) Native corporations and from everybody else dldn t get Into the
(25) SMAD data base that resulted In the oiling maps
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(1) Isn t that something? It dldn t get Into the Information
(2) that they used to determine oiling So It dcasn t matter
(3) What Dorchester used despite the fact he said he
(4) considered other OIling what he really used was the shoreline
(5) data was the survey data
(6) Members of the Jury the only persistence data In thiS case
(7) designed to tell you how to evaluate the damage Is the
(8) plaintiffs It s the only persistence data In the case It s
(9) the only analysis that has been done The persistence curves

(10) are the only thing In the case
(11) So what did Mr Bush do? He found these problems and he
(12) went and he looked HIS work and testimony has been brutally
(13) mlscharactenzed by Exxon In their case In chief They re
(14) throwing the ball
(15) Mr Bush looked for areas where he knew the surveys dldn t
(16) make sense to confirm that those surveys were not reI/able for
(17) determining the persistence of 011 Confirmed what Mr Piper
(18) said and others said In the case to the same effect and so he
(19) built hiS transects - not because he was, as Exxon says
(20) looking for 011 but because he was trying to figure out If
(21) these surveys were accurate And the answer Is that they
(22) weren't
(23) He went to a special Investigation site and looked at what
(24) the Impact of the cleanup wes on subsurface 011 - and
(25) remember that on the Issue of subsurface 011 Mr Piper
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(1) testtfled and Mr Taft which was a deposition that may have
(2) escaped you we read It - the one depOSition we forced you to
(3) listen to In our case he said they dldn t begin looking or
(4) mapping subsurface 011 until 1991
(5) And this takes more time In the Jury room but this Is what
(6) happens and this nice lookIng one here this Is mechanical
(7) tilling This Is what destroys a beach This Is what you do
(B) with a bulldozer This beach Is already gone and thiS is what
(9) happens If you do medium cleaning and this Is what happens If

(10) you do none at all and for every beach out there that they
(11) missed you can count on there being some subsUrface 011 out
(12) there
(13) Run the video please Oh very briefing that was a-
(14) that photograph is an example of the beaches bleeding from
(15) 1989 bleeding off the beach and reolllng other beaches
(16) That s what Mr Bush was trying to show you This Is why the
(17) surveys can be wrong
(lB) Could we run the video please I m going to show you a
(19) segment of the Bush video that further illustrates the point of
(20) persistence
(21) (VIdeotape Played)
(22) MR PETUMENOS This was the swash bars, you remember,
(23) and you II see here on the Video It s a little grainy but this
(24) Is the sand that covers the gravel This Is where they went
(25) and somebody said This Is a clean beach And they started
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(1) looking at the swash bars and trying to figure out what
[2) happened and they took samples along the edge where the

sand
(3) was covering It up and thiS IS what they found In 44 I think
(4) It was of48 sample sites that Mr Bush went to from that
(5) other map I had out they found 011 The surveys don t work
(6) This map - you see all these little black triangles?
(7) OIling not shown by SCAT2 mapping This IS where cleanup

crews
(8) actually went and picked all up off the Veco crews What were
(9) they doing out there? SCAT2 dldn tget It

(10) So Mr Bush - where d my Video go? Let It run
(11) 1992 SqUirrel Island Chugach archaeological site You II
(12) see another one coming up for 1994 This Is the one where they
(13) had to squeeze around In front of the sun so you could see It
(14) Remember that one of the things that Exxon says Oh well
(15) you know. there are asphalt from -from an earthquake of 30
(16) years ago and that gets mistaken for Exxon 011
(17) Excuse me? 30 years gettlng mistaken for Exxon oil? What
(18) do you suppose IS gOing to happen WIth the Exxon 01130 years
(19) from now If that s the case? I think they maybe proved a
[20) little too much on that one
(21) (VIdeo concluded)
(22) MR PETUMENOS And Mr Bush did something else, he
(23) went to the other all spills and there s a key that goes with
(24) this and he found that the persistence W8sfalrly lengthy on a
(25) number of these other all spills and there s a sheet that
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(1) matches these numbers to every one and you can look at It

you
(2) can see what kind of spill It was you can evaluate the
(3) differences and I think you II come to the conclusion we have
(4) the only persistence analysIs In thiS case
(5) I d like the Exxon bneflng book exhibit please because
(6) the Exxon bneflng book exhibit IS really interesting This Is
(7) your key to thiS map when you go to look for 11
(8) Sometimes you have to look for clues Members of the Jury
(9) when people say what they really think when they re not In a

(10) trial and It s not 'Bnng up the Video log and come up here
(11) WIth thiS Bill' I want to show you an exhibit that I think
(12) you II find most Interesting
(13) Bneflng book please - sorry? No the bneflng book that
(14) has the little graph of the - that s the one
(15) This IS an exhibit that Mr Bush used to check his
(16) persistence values It came from Exxon s briefing of their own
(17) management at the beginning of the spill when they were trying
(18) to tell them what to expect from the Exxon Valdez 011 spill
(19) Take a look at thiS when you get Into the jury room It s
(20) most interesting It s an Exxon document It talks about the
(21) persistence of 011 It was not Intended for purposes of
(22) litigation, and It tells you a lot Up thiS chart here are the
(23) kinds of beach and thiS Is the time reqUired for ecological
(24) recovery You got to look for clues sometimes
(25) FINSAP remember was named FINSAP before the details of
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(1) the survey was worked out And Mr Piper told you that - his
(2) words were Interestlng he said - you know talked about
(3) everything being a negotiation and struggle between them all
(4) and he S81d that was polltlcally okay to call It FINSAP The
(5) state could do Its own thing but reallstlcally very stupid
(6) You see FINSAP final survey program was called FINSAP
(7) before they went out and looked because 11 was time folks to
(8) get off the beaches
(9) Take a look at the Tumeo tape If that doesn t give you a

(10) clue
(11) And let s go back finally to Mr Kocan Because Mr Kocan
(12) talks to you about the same sort of graphs on the genetic and
(13) chromosomal damage the sublethal effects the things that go
(14) on and on the things that go on and on from generation to
(15) generation In fish that's a form of persistence, and the
(18) persistence that we used In the case folks was not
(17) persIstence related to biology but In fact was perslstence
(18) was much narrower than that
(19) Field observed chromosomal damage and
laboratory observed
(20) chromosomal damage coming up next That s something that
Isn t
(21) lethal It doesn t happen right away, but It goes from
(22) generation to generation and I1s a form of persistence and
(23) 11 s the same thing This Is what Mr Kocan duplicated In the
(24) laboratory
(25) How we doing? You hot and tired and need a break or need
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(1) me to keep going for a while?
(2) THE COURT It Is about time to take a break
(3) counsel
(4) MR PETUMENOS If I could just finish thiS one area
(5) THE COURT Sure
(6) MR PETUMENOS I m gOing to talk to you now about
(7) what the defendants do with their persistence and we II take a
(8) break We re gOing to talk about the Gilfillan ball one more
(9) time

(10) Run the video If you would You got to look for clues
(11) you see because not once did Mr Dorchester - he had
(12) Interestlng terms throughout hiS report and throughout hiS
(13) testimony but do you remember when I asked him this
(14) Go ahead and run the Video please Joel This is what he
(15) said folks on his resume when he goes to look for his next
(16) job served as a consultant to the legal team handling one of
(17) the world s largest contamination accidents
(18) And remember when I asked him what that was and he said
(19) wart that was a nuclear contamination case I showed 11 to
(20) him and he said yeah you re right It s this case Look for
(21) the clues of what people really think what they really say
(22) when no one s looking
(23) Got the vIdeo coming?
(24) Remember the meeting when we play this Video of Roddewlg
(25) and Papke and Page and Gilfillan? That was In 1990 before
many
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(1) of the trips and the green dots on the map were - came Into
(2) being In that 1990 meeting -
(3) (VIdeotape Played)
(4) MR PETUMENOS - they talked about tough creatures
(5) rough enVIronment wlnter storms 011 seeps and they were
(8) talking about the Amoco Cadiz case this IS the Raynor Video
(7) taken from 1993 this Is the fellow who went In the Knight
(8) Island area and filmed
(II) The excuses of Exxon were It s a complex ecosystem the

(10) food chain Is not affected, they can always eat something
(11) else It sounds like Marie Antoinette and the French
(12) Revolution let them eat cake
(13) Tanks from the 1964 quake the fish processing plant
(14) fishing boats make pollutants the media exaggerates - you
(15) always got 10 blame the media right? Toxic shellfish
(18) poisoning wasn't that a good one? We ve been eating clams In
(17) this state for years and years and years and they come In and
(18) say to you We spilled 11 million gallons of 011 In the area
(19) and killed all the clams but don t forget why there s toxic
(20) shellfIsh poisoning out there
(21) And what you heard In the meeting between Page and
(22) Gilfillan was the creation of a defense Let s get our story
(23) together And how do we know that? Because remember
when I
(24) asked Mr Roddewlg how that meeting came to be? Remember
(25) that? I said How did you end up meeting Page and Gilfillan
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(1) and Page and - and Mr Roddewlg said, I was cruising through
(2) the literature and I found Page and Gilfillan s name and I
(3) thought they d be Interesting guys to talk to and so I tried to
(4) figure out how to get hold of them and Exxon Insisted on
(5) haVing the lawyer present It wasn t me
(6) And then we talked to Mr Papke - these are some of the
(7) notes from that meeting and these are not In eVidence so
(8) you re going to have to remember It from the record but they
(9) talked about some of the same things Here s the seeps and

the
(10) microbial process and so forth that you heard In this
(11) courtroom and when we asked Mr Papke how the meeting
came
(12) about he was a little more forthright and he said Yeah we
(13) went10 Exxon told them we wanted to talk to somebody
(14) scientifically knowledgeable and they set us up with Page and
(15) Gilfillan and they had a lawyer present
(18) Why was Mr Roddewlg doing that? Why wouldn t he say so?
(17) Why was he saying he was cruising through the literature found
(18) Page and Gilfillan s name and just happened to -to set up the
(19) meeting? The reason Is the ball The reason Is the sample
(20) sites near glaCiers where there Isn t much biota In the first
(21) place that Mr Peterson talked about that they compared WIth
(22) others
(23) The reason Is that they were putting together their case
(24) Instead of doing an objec1Jve Investigation
(25) Now the prOXimate cause Instruction tells you that when
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(1) two acts - this Is the cause of what happens 10 something In
(2) response to an actionable event like an 011 spill when two
(3) acts act In concert and one Is a SUbstantial factor they re
(4) stili liable for the damage
(5) So If you ve got a seal popUlation In decline If you got
(6) things that make the ecosystem fragile and they hurt It more
(7) folks they can t get out of It because of toxic shellfish
(8) poiSOning or the seals were declining or anything else
(9) Read the instructions

(10) I want to talk next about stigma and about the numbers and
(11) archaeology and then III be done but first JUdge let stake
(12) abreak
(13) THE COURT Okay
(14) THE CLERK Please nse this court stands In
(15) recess
(18) (Jury out at 10 20 am)
(17) (Recess from 10 20 am 10 10 32 am)
(18) (Jury In at 10 32 am)
(19) THE CLERK Please rise this court now resumes Its
(20) session Please be seated
(21) THE COURT Counsel
(22) MR PETUMENOS Judge I was worned about running out
(23) of time so I left an Instruc1Jon up for them to read on the
(24) way In This was the one we talked about wlth two actors
(25) working In concert, the defendants are one of them and they re
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(1) a SUbstantial factor, you don t get out of It because the seals
(2) were In decline or whatever the other business Is It s part
(3) of the proximate cause Instruction, which will be In your
(4) packet Persistence curves the closing off Other analysis In
(5) the case the kind of oiling that s present the kind of beach
(6) that s here thiS was an analysis that went 011 spill
(7) area Wide It covered areas that -It took care of the
(8) problem that places were surveyed and not returned to It Is
(9) an average

(10) Mr Bush said that he went out and checked his persistence
(11) curves found some higher, found some lower, but found some
he
(12) could confirm and generally speaking the oiling the kind of
(13) beach how protected It was And all that dovetailed 10 tell
(14) him how long the persistence would last
(15) And folks Its Interesting he did not Include at
(16) Dr Mundy s request the ecosystem and biological persistence
(17) which very well could have been part of the persistence factor
(18) and as a consequence these numbers are low
(19) And just so we understand this Is an Interesting thing
(20) that you can do you take Mr Mundy s spread sheets and you
(21) look at them over time and see how the damage Is calculated
(22) over time each color being a - thiS Is a final argument
(23) exhibit so It won t be in the jury room but you could recreate
(24) It real easy
(25) These are the different colored corporations one for each

-
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(1) one These are the amount of damages over time In the years
(2) across here And you II find that most of Dr Mundy s damage
(3) IS In fact fairly front end loaded for all of the
(4) protestations of Exxon on the Issue of persistence
(S) Let s go to 1196 again which IS how contamination affects
(6) value and go to the next thing that Dr Mundy talked about He
[7) talked about stigma And he talked about how contamination
(8) affects value In terms of disruption of the activities of the
(9) uses that can be made of Pnnce William Sound, how

observable
(10) IS the contamination - we ve heard a lot about that - What
(11) It does to the aesthetic effect some of the others the fear
(12) penl and uncertainty and nsk that accompanies the - a
(13) catastrophe like thiS
(14) We had a lot of testimony about how that can - can affect
(lS) value and If we could have the Mundy Exhibit 1144 up please
(16) The magnitude of the spill Itself In terms of how It can
(17) affect some of these factors relating to stigma Is demonstrated
(18) on this exhibit Massachusetts to Virginia some people called
(19) It -I can t remember It all but from Washington down to
(20) northern California the shear size of thiS thing had an
(21) enormous affect upon the Impact of the ecosystem upon the
(22) fear, upon the uncertainty And If there s one thing I told
(23) you would happen In the opening statement which I m certain I
(24) did Is that when you were done listening to the scientifiC
(25) experts on both sides there would be nothing If there wasn t
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(1) uncertainty about what the effect of thiS thing And
(2) uncertainty Is the enemy of the - of the peacefUl use of one s
(3) property and you heard testimony of Dr Bndgen about nsk and
(4) about the Informatlon that came out and about how the
(5) information was confllctlng and Incomplete and how people

were
(6) fnghtened
[7) Could we have the Costello tape please? And I want to go
(8) back to Dr Green s diSCUSSion With you of littoral nghts and
(9) the use of the water and the fact that -

(10) (VIdeotape Played)
(11) MR PETUMENOS -thiS was a tape that we played at
(12) the beginning of the case and It s taping near Tatitlek and
(13) Bligh Island, and my reason for playing you thiS tape IS that
(14) you will see the lands of Tatitlek close by an area where
(15) Mr Costello filmed Incredibly thick toXIC - at thiS POint
(16) this Is the day after - after the spill 011 on the water and
(17) remember thiS these are the two ducks that he said that he
(18) said were gOing to die because he d seen them earlier with 011
(19) on them And those are the Tatitlek lands surrounding the huge
(20) and tOXIC slick on the water
(21) Remember thiS Video If you Will when you see the
(22) little round zeros next to Tatltlek and Eyak, because Exxon
(23) says that the property wasn t Oiled and so therefore the use
(24) of the property wasn t affected zero nothing send them
(25) home
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(1) The plalntlffs have the only value appraisal for the
(2) Tatitlek and Eyak lands In thiS case I suggest to you In the
(3) absence of an appr81se to the contrary by Exxon on Tatltlek and
(4) Eyak Give them their damages don t discount It a dollar
(5) The arrogance of Exxon In refUSing even to appraise those
(6) lands based upon the notlon that the 011 dldn t touch the
[7) beaches Is unbelievable And you can send them a message

by
(8) telling them that these lands up here were Indeed harmed This
(9) Is my bookends exhibit and I wasn t going to argue this I was

(10) gOing to let - some bookends have birds and some don t This
(11) was the Aleut Corporatlon which way down here on the ch81n
(12) Which Mr MacSwaln made the pOint well they dldn t find land
(13) contamlnatlon an Issue and Tatitlek and Eyak and the Aleut
(14) Corporatlon are like bookends do you remember that? And we
(15) talked to Mr MaCSwaln about what got killed In here what got
(16) killed In here what got killed up here, Mr MacSwaln?
(17) Page and Gilfillan ball Bookends? Excuse me?
(18) Remember the blank page I showed you In the Instructions
(18) Remember Mr Homan talking about the perceptlon of land and
the
(20) Level One audits and so forth We're not sUing for lost
(21) marketability and seiling property under those circumstances
(22) It Is evidence of what happens to the value of property It Is
(23) evidence of what lost use Is all about when you have - when
(24) you re reqUired by the law to Imagine the rental situation and
(25) to assume the fair rental rate Those Issues are evidence that
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(1) will help you determine what the fair rental rate Is for this
(2) property And there Is no requirement that the property be
(3) oiled
(4) Now Exxon did a study about stigma and came to the
(5) conclUSion there wasn t any stigma In the form of
(8) Mr Roddewlg and these are the places he chose to study The
[7) Florida barge spill back when I was In high school I suppose
(8) that s not too long ago
(9) One of these I can t remember which next to Disneyland In

(10) which the beaches were being opened In two weeks you
remember
(11) that And the Issue was the life guard and the people would
(12) sWim on the beach and they cleaned It up relatively qUickly and
(13) every single one of these had the same story
(14) One of them there was a boom around the ship and they got
(15) most of the 011 before It left the ship, and so when he looks
(16) at all this property and he omits the Nova Scotla spill, four
(17) million gallons was - yeah four million gallons was one spill
(18) and two million In the same area was another And we talked to
(19) him about was It a cobble beach was there Natlve land present
(20) did the flshenes crash? It dldn t make it Into the detailed
(21) studies and so they say well there s no stigma despite the
(22) fact that Roddewlg Dorchester both agreed that stigma can
(23) happen from an 011 spill It s Just that the biggest 011 spill
(24) in the history of the North Amencan continent dldn t have
(25) any

MIDNIGHT SUN COURT REPORTERS 907-258-7100 Page 8512 to Page 8515



ElSA STATE TRIAL TRANSCRIPT
Vol 53 8516

(1) Page and Gilfillan ball toss It up In the air and It comes
(2) down no damage
(3) So turning back then to Mr Mundy and his final figures
(4) he goes through his spread sheet he does the stream of

Income
(5) for you At the conclusion of which he provides you with some
(8) final - remember how this works? Down In this comer one
(7) little - one little Item of explanation that we went by
(8) quickly and might leave you Remember they have

archaeology
(V) srtes In this case - and we're going to be talking about them

(10) here In a minute
(11) And there Is restoration damages that have been asked for
(12) In other words, to remedlate get the archaeological context
(13) out and when that happens the use of that land as an
(14) archaeological site Is gone It no longer Is It's excavated
(15) It turns Into what Mr Mundy calls the next highest and best
(16) use below that because archaeology was the highest value per
(17) acre of any of the highest and best uses so what he's done
(18) down In this comer and It s not a lot of acreage and I don t
(19) wantto spend a lot of time on It but he has taken out the
(20) value from the highest and best use from archaeology and
(21) dropped It to the next highest and best use to account for that
(22) use
(23) And here s the Income stream and you can take a close look
(24) at those charts
(25) And then he gives you the surface estate value He values
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(1) the subsurface the same way as you would anything else
(2) Remember that there's a spirt estate here The surface and
(3) subsurface estate are owned by two different entrtles and you
(4) have to divide up the damages and there have been

comparable
(5) sales and comparable situations with conservation land where
(6) both have been sold separately, because they have to be and
(7) when you try to obtain a park you don t want people digging
(8) mines In It so you have to take care of both estates and the
(9) nghts of both

(10) And here we are, natural land, severity persistence
(11) stigma, after years of study and now I want to talk about the
(12) defendants numbers, because that s most Interesting
(13) First we have Mr -I don t know which one Is coming up
(14) first but we have a number of different approaches here
(15) 5 900 000 This Is Mr Roddewlg's effort
(16) And Members of the Jury all thiS Is is taking Dr Mundy s
(17) analySIS and turning It In to Mr Dorchester s analysis He
(18) takes out the uplands Sometimes they call It uplands
(19) sometimes they call It landlocked properties because we have
(20) thiS dispute over parcel definltlon related to highest and best
(21) use
(22) Then he takes out the unolled property because he wants
(23) to - to Impose a reqUirement on you that the law does not
(24) Then he takes out the subsurface and by the time he gets done
(25) here he gets down to thiS figure and then he says no premium
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(1) for natural land values
(2) By the way Dr Mundy never testified to a premium for
(3) natural land values He never did That s what Exxon WIshes
(4) he had done He didn't He used natural land as a highest and
(5) best use found the comparables and those are the figures he
(6) used
(7) And then he takes off for persistence basically and comes
(8) up WIth Mr Dorchester s numbers That s all he s dOing He s
(9) backing out Exxon s theory from Mr Mundy s theory and that s

(10) how he comes out
(11) Let s show the next one
(12) Now I want to talk to you about Mr Dorchester's numbers
(13) What happened here was most Interesting as well This Is how
(14) Mr Dorchester comes out and remember the way he does It Is
(15) land s worthless limited use so the Chicago approach to land
(18) valuation can t build McDonalds on It so It Isn't worth very
(17) much low value to start with Then he has a low persistence
(18) based upon the - the surveys and then he uses as his model
(111) not a lease not a fair rental value But remember It went by
(20) quick - remember the picture I showed him of a permit of a
(21) license? He uses a license he says It s a nonexclUSive use
(22) and you can stili use the land
(23) And we showed him a picture of a cabin and we - thiS Is
(24) like when you have somebody come In and they have
permission to
(25) bnng their kayaks on the beach as a permrt and he analogizes
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(1) that activity to the 011 spill So It s a low rate And he
(2) comes up with $1 330 000, total damage all corporations
(3) English Bay folks four pickUp trucks except you probably
(4) couldn t get them to English Bay for $83 000, It takes a
(5) little - costs a little more to put them on a barge for that
(6) Four pickUp trucks for the 011 spill and send the people from
(7) English Bay home and tell them everything s okay
(8) And you know what? I think Exxon s embarrassed I think
(9) they're embarrassed by that, because the next thing that they

(10) do Is they get Mr Dorchester to start negotiating with
(11) himself Exxon negotiates with themselves at the end of this
(12) This Is where he goes and puts In the nine percent rent and six
(13) percent rent and both and adds another column assuming that
(14) the value for natural lands Is $950 - and let me tell you
(15) what s going on here They re hoping that you the Jury will
(16) negotiate with Exxon and compare this number with the
(17) Dorchester numbers and It Will get drawn Into Exxon negotiating
(18) with Itself because all this Is Is If you take a low number
(19) and you move one variable Dorchester has It at 400 an acre
and
(20) we have It at 950 an acre It II go up 20 percent and you know
(21) what 20 percent of $84 000 and four pickUp trucks Is very
(22) different than 20 percent of a whole bunch of millions of
(23) dollars according to Dr Mundy's numbers And that s the
(24) debate they re trying to get us Into
(25) It s clever but It s like Page and Gilfillan Sball

I I
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Don t get sucked In Don t get sucked Into that compromise
With Exxon negotiating WIth Itself because that s what they re
trying to get you to do Stick WIth the issues
That wasn t Mr Dorchester s chart remember that last one
With the handwntlng we put up If you listen carefully he
said Mr Diamond asked me to run the numbers
That was hiS lawyer s chart that wasn t part of hiS - he
said one more thing that was qUite startling for a man who has
earned $3 5 million on thiS case and another one who earned
1 5 Mr Roddewlg and then Mr MacSwaln had a
million something else - and that was the sCientist he said
That s a lot of money In my family Look at those Native
corporations In the eye and saYing that s a lot of money You
think about the amount of money that was spent per minute on
the WItness stand and what IS gOing on?
Let s talk about archaeology and then III Sit down
Confidentiality Mr Gordaoff was the first to say there

was always a - there was always a policy of protecting the
sites Map of the Chugach sites there s others In the - In
the folder there And It was consistent said Lora Johnson of
the Native way that the sites were to be left alone the Indian
way that they be left alone and not disturbed If at all
pOSSible
Now Ms Johnson was a very interesting lady
As you may have been able to figure out I m Greek and my
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(1) go through the cultural resources program that Exxon was
(2) putting Into place they were working to keep the
(3) confidentiality of these srtes whole throughout the entire
(4) spill That s what they were working on
(5) And Ms Johnston s going to blow up some of the passages
(6) from thiS exhibit and you II see It some of the suggestions
m that were made by the Exxon archaeologists to keep these sites
(8) confidentiality They should be resurveyed because we

missed
(9) some It says They could be endangered by treatment Says

(10) the cursory reconnaissance conducted under emergency
(11) circumstances In 1969 undoubtedly missed sites as confirmed
by
(12) the reassessment program The archaeological monitoring
(13) program and the post cleanup assessment program
(14) We should conSider expanding the scope of the monitoring
(15) program to Include other means of srte protection This
(16) approach IS In line of the quality of work conSideration for
(17) the resources from Exxon to the Native benefrt and so that
(18) Exxon Cultural Resource Program retained control over the
(19) compliance expert - to the compliance effort
(20) And do you have the Dekln article? Because when I
(21) cross examined Mr Dekln you know I showed him an article of
(22) hiS own relating to confidentiality and remember that
(23) Dr Johnson said and Otto Hamson said they had
archaeologists
(24) on site within a week after the 011 spill started within a
(25) week
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(1) dad was from the old country and I was raised I have some
(2) familiarity with oral tradition the stones that are told and
(3) I was told lots of stones
(4) I can tell you that after I went and studied mythology
(5) not all of them are that accurate but I was told lots of
(6) stories by my dad about my culture and my background so

forth
m and I found her testimony very compelling because here was a
(8) lady who began studYing my culture and then discovered that

her
(9) own culture was worth studYing that her own culture was

(10) something to be an archaeologist for and she came back home
(11) And we presented for you I think one of the most qualified
(12) experts In the form of Dr Jack Lobdell and wasn t It
(13) Interesting when he told us about the culture that eXisted In
(14) Kachemak Bay at the time that Rome was being bUilt and he
came
(15) to the conclusion that It was more advanced In many ways than
(16) the culture that eXisted at that time I had no Idea I had
(17) no Idea
(18) And Dr Johnson came back and began studYing her own
(19) culture and then we somehow got Into a debate about whether
(20) confidentiality of these archaeological sites was something
(21) real
(22) And I find It extraordinary because here IS a memo gOing
(23) too qUick for the - the memo to Andy Teal who Is - you know
(24) about who testified and Jim Haggarty and Chuck Mobley
dated
(25) January 10 1990 who were Exxon archaeologists And when
you
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(1) And she did say there was 11 for hundreds and hundreds of
(2) workers but the control of cleanup personnel - this is from
(3) hiS arucle Dekln s article This is not In evidence because
(4) It s an article, but It Is In the record and you should
(5) consider It so here It Is
(6) The control of cleanup personnel Is a dlfflcult task
m Given the large numbers of people involved and the way In

which
(6) they were organized Which vessels and tasks an Important
(9) element of protecting archaeological sites and historic

(10) resources was to restrict access by unauthonzed personnel
(11) The restriction of cleanup personnel to the beach and off the
(12) adjacent uplands was Important albeit a drtflcult mission to
(13) advance both when people were worklng and when they were
off
(14) duty
(15) Now I asked Mr Teal whether - Mr Teal toed to tell you
(16) that Chugach Alaska Corporation, the Native corporations were
(17) the only ones that were concerned about this as If we made It
(18) up and I said to him Does the state have some Interest in
(19) this to07 And he said I don t seem to recall that Issue
(20) And I said Well Mr Piper testified - and I think the Jury
(21) does and you do because In your eXhibits Is the state
(22) response plan from 1991 and in the &tate response plan In
1991
(23) was thiS language written by the state and wntten by
(24) Mr Piper The work plan must Include a program approved by
(25) Alaska Department of Natural Resources for preservation and

L
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(1) Protection of significant cultural and archaeological sites to
(2) prevent desecration or destructroQ of sites access to
(3) Information about the location or descnptlon of the sites may
(4) be restricted at the discretion of the commissioner of natural
(5) resources
(e) They weill worried too Because the state has a lot of
(7) archaeological sites as well and we went through a long and
(8) tortuous and difficult cross-examination of Dr Johnson over
(9) the Issue of Whether confidentiality was an Issue with these

(10) sites
(11) Carroll Kompkoff we called to the stand to try to bring
(12) some light to this Issue Remember Mr Kompkoff was a fellow
(13) who perhaps has some personal reason to care about the
things
(14) that we're talking about helll and I hope we were successful In
(15) letting you understand that these things are not just
(18) Interesting to these people they re part of theIr lives
(17) They're real WIthin months after he lost hiS dad, he went and
(18) was In an archaeological site
(111) This Is an Instruction, and I went over all this to tell
(20) you that one of the tests for this archaeological - the
(21) archaeological damages Is whether this was a foreseeable
event
(22) was It foreseeable by Exxon when thIs 011 spill happened that
(23) this could be a damage and a need for remedy that the Native
(24) corporations were entitled to and this Is the Instruction
(25) You must consider Whether the damage was a natural and
probable
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(1) consequence of the 011 spill and SUbsequent cleanup effort
(2) and It says that the loss and location of confidentiality and
(3) resulting harms were reasonably to be anticipated
(4) Remember we had a stipUlation as to foreseeability and
(5) I m going to put It up here and you can read it
(6) Remember that we were going to prove In the case this
(7) business about what was said - you have to remember way

back
(8) to opening statement for this that we were going to prove what
(8) happened between the 011 companies and the Natives when

they
(10) laid claim to land on the pipeline and the promises and the
(11) conversations that were made between them as to Okay we II
(12) give up our property but you have to promise us certain
(13) things
(14) We forewent that proof and In return this was the
(15) stipUlation that Exxon entered Into It Is not In the Jury
(18) packet Instructions It wes read to you during the case but
(17) take careful note of it please because It relates to
(18) foreseeability
(19) Now while you re doing that I want to bring you over
(20) here When you look at exhibits about the archaeological
(21) proof these are the plaintiff exhibits Backed up each one
(22) with the notes and the field notes and the state historical
(23) preservation descriptions for every entry that we have put into
(24) these summary charts
(25) Compare and contrast that with Mr Dekin s testimony where
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(1) he goes Type I Type II and Type 11/ because you won tflnd
(2) the backUp to that eXhibit to hIS Mr Dakin'S testimony
(3) IS - trust me I ve looked at the records It s there
(4) After the Page and Gilfillan ball and the number of times
(5) I ve had to take that out of that box are you WIlling to do
(6) that or do you want to rely on what s over there? Compare and
(7) contrast Mr Dekln s thoroughness and the way he backs up

that
(8) effort with the way the plalnttffs have done
(9) And the other thing I want to tell you when we get to

(10) Mr Lobdell- remember Mr Lobdell who's spent more time In
(11) Alaska doing this work than anybody worked for 011 companies
(12) worked for large firms putting together remedIation programs 
(13) has the only testimony In the case for how to run this
(14) remediation program
(15) When I cross-examined Mr Dakin - remember that I
(18) cross examined Mr Dakin about a site that he did on Kodiak
(17) and didn't It sound like Dr Lobdell's First you do the
(18) literature search then you do the monitoring then you do the
(18) surveys and then you dothe excavation then you write a
(20) report then you do the curatlon and then you write your final
(21) report
(22) And Dr Lobdell went through this with float planes,
(23) accounted for man hours everything that you d have to do, and
(24) came up with the damage numbers And It s a long way out
there
(25) and It s not cheap It is the only evaluation In the case like
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(1) Tatitlek and Eyak And If you conclude that these sites were
(2) damaged I would put it to you that you ought to tell Exxon
(3) that haVing failed to even consider whether these numbers are
(4) properly the correct ones you ought not to discount them you
(5) ought not to compromise them you ought to put it down just
(6) exactly the way it Is because It s the only evidence In the
(7) case by a man who s done It for folks like 011 companies who s
(8) done It In Alaska and knows
(9) MR PETUMENOS Your Honor I reserve the remainder of

(10) my time and I believe Mr Stoll has - needs a short break
(11) Members of the Jury I will be addressing you as the Judge
(12) said again In the rebuttal argument Thank you for your
(13) attention and we II see you this afternoon
(14) THE COURT Thank you Mr Petumenos
(15) Do you want a break counsel?
(16) MR STOLL I just need a few minutes to set up
(17) THE COURT Sure that s fine
(18) THE CLERK Please rise This court stands In
(19) recess
(20) (Jury out at 11 03 am)
(21) (Recess from 11 03am t01112am)
(22) (Jury In at 11 12 am)
(23) THE CLERK This court now resumes Its session
(24) Please be seated
(25) (Bench Conference off the Record)
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(1) MR OPPENHEIMER Your Honor very briefly thiS was
(2) from our conference with respect to exhibits
(3) MR STOLL Your Honor-
(4) THE COURT Hold on It was a Joke counsel
(5) MR OPPENHEIMER Then III Sit down
(6) THE COURT It was a Joke That s my problem
(7J MR STOLL Thank you Your Honor
(S) (End of bench conference)
(9) MR STOLL Thank you

(10) CLOSING ARGUMENT OF MR STOLL
(11) MR STOLL Your Honor Mr Petumenos counsel ladles
(12) and gentlemen I have 30 minutes to talk to you a little bit
(13) about Kodiak Islantl Borough my client
(14) As you can see I put a - some photographs up there It s
(15) been a long time Since you saw some of these folks Mr Selby
(16) IS In the courtroom and some of the other people but these are
(17) some of the witnesses that testified about Kodiak and you ve
(1 S) heard a lot of testimony over the last two and a half months
(19) and I m sure you may have forgotten some of these people
(20) Just as the Native corporations have a responsibility to
(21) their shareholders the MUniCipality of Kodiak Island Borough
(22) has a serious responsibility to Its taxpayers and Its citizens
(23) to protect Its assets and those assets of course Include
(24) most Importantly the land on the borough and the property
(25) that s owned by the borough And the comments that
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(1) Mr Petumenos made about the use of the land and the lack of
(2) use the Interference With that use being the value the use
(3) of the property IS the value of the property In Kodiak
(4) We started off thiS case we talked about the Interaction
(5) of the sea the resources In the sea and the land and that s
(6) what we talk about when we talk about uses and loss of uses as
(7J a result of the Exxon Valdez 011 spill
(S) You recall that there was testimony about what happened
(9) before what Kodiak was like before there was the 011 spill

(10) It was a - even Mr Dorchester conceded that It was a
(11) relatively stable economy It s a fishing Industry based
(12) economy It was a fairly stable economy
(13) And the fishing Industry as you Will recall was based
(14) upon primarily red salmon and remember we got Into thiS
(15) teStImony about the cycle of pink salmon and red salmon and
so
(16) on
(17) Now what happened With the 011 spill? Just as In Prince
(IS) William Sound and Lower Kenai In Kodiak also there was
(19) tremendous disruption You heard about the testimony of the
(20) Dally Emergency Service CounCil meetings that lasted I think
(21) untJllate August or September Not until then did they
(22) meet - go down to I think three days a week
(23) Those meetings continued you II recall the testimony of
(24) Mayor Selby into 1990 because of the concern of what was
(25) gOing to happen With their Industry the concern of what was
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(1) happening With the all the concern about the uses and the
(2) Interference With the uses on the property
(3) And thiS fear and uncertainty was borne out unfortunately
(4) and thiS IS why we put on some of the eVidence about the cycle
(5) of red salmon
(6) You II recall that the testimony Was that there was a
(7J five year life cycle for red salmon I don t have the
(S) photograph up there but Dr Phil Mundy who was the biologist
(9) for the Trustees who testified about what happened at the Red

(10) Lake area - could we have that on the Barco please?
(11) You recall that the Red Lake area is down In thiS area of
(12) Kodiak It s one of the four major fishing areas In Kodiak
(13) And because of the closure of the fishing season for all of
(14) Kodiak In - virtually all of Kodiak for 1989 the
(15) overescapement Into the Red Lake system was over three times
(16) what the escapement goal was And what did that do? That
(17) depleted the resources In the Red Lake area So when the fish
(18) went out the mortality was higher the whole cycle was thrown
(19) off and the worst - wor51 concern that people had In Kodiak
(20) was met out thiS year because five years later 1994 the red
(21) salmon season In the Red Lake area was nonexistent It never
(22) opened because those fish - because of this overescapement
(23) problem And there s no testimony, no testimony at all
(24) contradicting that That Was the Significance of that
(25) And you heard the testimony - remember Mr Keplinger
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(1) Mr Keplinger - not a very good photograph of him we took
(2) these snapshots as these people came up to testify - but
(3) Mr Keplinger and Mr Knault who are young fishermen that

have
(4) lived In Kodiak most their lives Mr Keplinger Is also a
(5) teacher during the school year
(6) And they described how the usage - uses of the - of the
(7J Kodiak property had diminished the all the picnic I think
(8) Mr Keplinger Was talking about - you heard testimony about
(9) people haVing problems with Just taking their animals for a

(10) walk on the beaches because the paws the animals were
messed
(11) up with the 011
(12) This obviously had a slgmflcant effect on the uses of the
(13) Kodiak parcels
(14) Now Exxon complams or says Well you dldn t have this
(15) property on the market You weren t earning Income This Ii
(16) property that Kodiak holds for Its citizens for their use If
(17) you can t use It you lose the value
(lS) That s what - that Is what the value Is and there s been
(19) a lot of testimony about that
(20) Now you Will have with you In the Jury room these
(21) exhibits and these are Exhibits 1521 through 1526 There s
(22) SIX of these boards They cover the 13 parcels that are
(23) Involved on - for Kodiak Island Borough
(24) The situation In Kodiak the Oiling In Kodiak was a lot
(25) different than we heard about in the Exxon opening statement
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(1) Could we have the famous pIcture pen and boot?
(2) I know you got sick of this dunng my examlnatlon because
(3) we heard testimony about tar balls mousse and so on but If
(4) you II recall the testimony I think It was of Mr Chlchenoff
(5) Mr Chlchenoff here - or maybe It was Mr Squartsoff or both
(6) of them - I showed them this and said Is this what we re
(1) talking about and one of them laughed They couldn t even
(8) believe we were talking about the same thIng
(9) And you recall the testimony about the eight miles of beach

(10) where the tar balls and mousse were ten to 20 Inches apart and
(11) they said That s just light oiling
(12) Maybe It s light oiling wh.en you have the largest oil spill
(13) In North America history but It s very very slgmficant as
(14) far as the usages 01 these properties are concerned and you II
(15) recall that down In Sltklnak Mr Keplinger testffled he was
(16) the fellow that went around with his boat for the Alaska
(17) Department 01 Fish and Game, and was supposed to - he
covered
(18) the area from Old Harbor down around Sltklnak and back And
he
(19) testJ1led that the worst oiling he saw altogether was down here
(20) In Sltklnak And that the 011 was going through this lagoon
(21) here through here and was getting oiled through this area that
(22) was used for picnickIng and other recreational uses
(23) And on the oiling maps that Exxon wanted to use or has
(24) used there s no evidence on there of any OIling
(25) Now as I mentioned to you - one other example I might
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(1) mention to you and that Is another place that they dldn t show
(2) any oiling - was In larsen Bay Could we see Larsen Bay
(3) photographs please?
(4) You recall Natalie Fobes' testimony - got It upside down
(5) You recall her testimony One of the places that she Visited
(ll) and photographed was larsen Bay This Is In marked contrast

to
(1) the - what I call the pen and boot photograph
(8) And this area likewise was shown on Exxon s map as not
(II) being oiled Of course there were thousands and thousands

(10) of- 01 bags of debris that were picked up in that area
(11) With these parcel maps we have prepared a blowup of
(12) exhibit 1041 And this exhibit 1041 Is a summary - you II
(13) have this with you In the jury room - Is a summary of the
(14) appraisal that was made by Mr Carlson
(15) When we talk about damages In Kodiak or anywhere forthat
(16) matter you have to take three variables Into account One Is
(17) what Is the fair market value of the property the second IS
(18) what Is a reasonable rental rate or damage calculation rate
(19) and the third Is the number of years of - that there was
(20) damage there
(21) Now everyone agrees that as far as Kodiak Is concerned
(22) Mr Pat Carlson the assessor - and here s his picture up
(23) here you saw hIm he testified last week -Is the most
(24) knowledgeable person In KodIak as to the value of property In
(25) Kodiak and what was going on there
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(1) And Mr Carlson evaluated the 13 parcels that are owned by
(2) Kodiak Island Borough and he Issued a report that you Will
(3) have With you In the JUry room It s exhibit 906A and It s
(4) a -It s a thick report and on the - could we have page 9
(5) please?
(6) For each parcel Involved you II recall this Is page 9
(1) this deals with Sltklnak and the Sltkfnak Lagoon property
(8) whIch Is contained on this board that you II have also with
(9) you this Is Just an example Mr Carlson did a detailed

(10) analysis - could I have the follOWing page please?
(11) And he took you II recall comparable sales comparable
(12) properties that s this column here And he s got a list of
(13) them and he s got the sale dates and he s got the per acre
(14) price he s got the size of the acreage He makes a time
(15) adjustment which Is relatively minor, he does a size
(16) adjustment Which can be very slgnl1lcant and he makes
various
(17) other adjustments and then he ends up with a net value
(18) And this - in thiS case he ends up with an ocean acre
(Ill) value of $1300 per acre This Is for Sltklnak notwithstanding
(20) the fact that a lot of hiS comparables are In substantlally
(21) higher value but he diminishes that He takes a very
(22) conservative approach And then he has what he calls excess
(23) landI which Is the land that Is further back from the ocean
(24) and he discounts this figure by 73 percent In other words he
(25) takes 27 percent of this value for this upland property And
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(1) so In this Instance It would be 4OQ-and some dollars an acre
(2) and he ends up with a total figure for each parcel
(3) And you will see ladles and gentlemen on exhibit 1041 for
(4) each parcel there Is a cross reference here to exhibit 906A
(5) as to the page number And you can see In the SUbsequent
(6) pages each - each descrIption Is two or three pages long
(1) And In the back of exhibit 906 Is the very thorough analysis of
(8) all of the comparables that Mr Carlson utilized
(9) Okay Once we had this appraisal, then we retained

(10) Mr Shorett who was the head of one of the largest appraisal
(11) firms In the Northwest He has a large office in Seattle and
(12) for over 20 years he s had an office here In Anchorage
(13) presently It s right across the street from this courthouse
(14) And he started doing appraisal work you II recall In Alaska
(15) followIng the 1964 earthquake and tsunamis
(16) And he found that a standard method of computing damages
(17) was using what s called a discount factor In this case he
(18) said the standard rate at the time of the 011 spill 1989 was
(19) 14 percent a 14 percent discount factor which works out to
(20) approximately a 12 percent Interest or rental rate And so If
(21) you take 12 percent for Instance of this $56 million figure
(22) you end up with this figure here of $6 B1B 000 And a discount
(23) factor was taken because you had at that time a ten percent
(24) pnme rate and a four percent Inflatlon rate and he explained
(25) how that was the standard that was used In the real estate
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(1) Industry at that penod of time So he calculated thiS damage
(2) the damage for only one year
(3) Now ladles and gentlemen we know that the damage - that
(4) the 011 In Kodiak lasted well Into 1990 In a number of areas
(5) In particular there was testimony in Shuyak which IS one of
(6) the - IS the largest parcel here With a value of over $32
[7) million Shuyak Island the northern part of Kodiak where
(8) there was tremendous - there used to be tremendous kayaklng
(9) and fishing all through these lagoons and hunting up here - of

(10) course to getto the hunting you had to go through the - you
(11) had to get access up through the shoreline
(12) But we know that there were thousands - remember the
(13) testimony of Mayor Selby there were thousands of bags of
(14) debns that were stili being taken off of Shuyak In 1990
(15) So once you reach the damage calculation for one year you
(16) can then - It Is up to you to determine how long to continue
(17) thiS damage calculation In all or In part In other words
(18) should this be for one year should It be for two years or
(19) should part of It be for one year or two years And If you
(20) think that part of It for Instance the Shuyak part should
(21) continue for a second year then you would Simply take the $32
(22) million figure multiply that by 12 percent and add that onto
(23) thiS figure
(24) If you thought that the rental rate of 12 percent was too
(25) high and It should be 10 percent you can take 10 percent of
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(1) thiS number and do a calculation as to what It should be per
(2) year
(3) Now what did we get from the defendants In response to
(4) thiS? First of all Mr MacSwaln testified well there was no
(5) damage and he took a - he wrote on a board - thiS IS a
(6) photocopy of what he wrote on you II have the onglnal of thiS
(7) exhibit In the Jury room WIth you
(B) He said Oh there was no damage because all the
(9) transactions JUst continued, and he wrote it down I thought

(10) It was very cunous This was data he said he got from
(11) Mr Hurley the title person In Kodiak I think It s very
(12) Interesting Well there s no damage because the number of
(13) transactions continued And he said Well thiS Is
(14) Mr Diamond s wntlng here Kodiak sales It wasn tactually
(15) Mr MacSwaln
(16) But It s Interesting that he wrote this down as opposed to
(17) introdUCing to you the actual letter of Mr Hurley
(18) Could we have that on the Elmo please? And then the
(19) second page
(20) What s interesting IS - thiS IS a plaintiffs' exhibit
(21) ThiS IS Plaintiffs Exhibit 9011 This IS Defendants Exhibit
(22) 14784 And the Significance of thiS IS that thiS when you
(23) read the letter and look at the actual data that Mr Hurley
(24) presented the fact of the matter IS thiS contains all
(25) transactions It doesn t mean whether there s a divorce and
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(1) one person Is transferring the property from one spouse to the
(2) other or It s a name change of a corporation or It s a gift or
(3) It Sa death All of these things this doesn t mean anything
(4) about arm s length transactions let alone dealing WIth what
(5) happens In a -In the remote property area
(6) And you look in thiS letter this Isn t even on his page
(7) here you II find that there 10 a later column here that shows
(8) Larsen Bay Tribal Council transfers The Larsen Bay Tribal
Ii) Council, lot of these transaction.. were transfernng property

(10) to their shareholders
(11) Now the much more meaningful I would suggest to you
(12) evidence of what happened on Kodiak Is shown by Mr
Carlson s
(13) study of sales of remote property This Is Exhibit 2902 A and
(14) It shows a steady Increase In the sales and then the Exxon
(15) Valdez all spill and the falloff and you II recall also his
(IB) testimony In rebuttal this Is Exhibit 8605 as to what
(17) happened to prices before and after the 011 spill
(IB) Now the significance of these Is not that Kodiak was
(19) trying to sail their property They weren t The significance
(20) Is that when the use of the property Is diminished Is value of
(21) the property diminishes And that s what the significance of
(22) these things are
(23) Then the defendants used - had Mr Papke testify and he
(24) did some studies of what he called the oiled areas He said
(25) Oh there 10 no difference

Vol 53-8539
(1) Could we have Mr Papke 10 oiled - the screen here Look
(2) at the size of the area that he 10 consldenng here He 10 not
(3) looking at the remote market in Kodiak or the remote Kenai and
(4) Prince William Sound He 10 got an area that extends far and
(5) Wide It 10 what I would consider I submit to you Is
(B) Irrelevant data as opposed to looking at the actual
(7) transactions that were gOing on In the SUbject area and that
(B) Is a marked difference between these experts
(9) Mr Dorchester, he testJfled about some comparables This

(10) Is not eVidence ThiS Is my handwrltJng on the exhibit I had
(11) a picture made of my scribbling It 10 not a very good
(12) scribbling and It s not a very good reprodUction of It I
(13) don t know If you can see that but I think thiS tells you
(14) something about the kind of information the million dollar
(lS) multi million dollar experts were giVing you
(IB) First of all he takes three - he has private
(17) transactions he said this Is his Justification for his value
(1 B) three to $700 an acre He takes three transactions prlvate
(19) what he calls private transactions Two of these are In
(20) WaSilla under water He dldn t tell you that 1- that was
(21) brought out In cross examination I don t know If you recall
(22) that or not and I wrote on there 'water'
(23) The third one turns out wasn t actually a transaction
(24) ThiS was an appraisal that was at $500 an acre I don t know
(25) who - If Mr Dorchester or somebody else dId the appraisal

L
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(1) But rt was an appraisal The buyer or the potential buyer
(2) made an offer out here In the seven to $800 range and the
(3) seller wouldn t accept the price because he said It wasn t
(4) enough So this Isn t a transaction even He s got It In
(5) his - In his graph this Is the kind of data that they re
(S) furnishing you
(7J They say Well let s look at public purchases The only
(B) purchase that he used that was In Kodiak IS the Salome Creek
(9) and In cross-examination It comes out that this 700 nearly

(10) 800 acres that was purchased for $800 an acre, nearly $800 an
(11) acre was a gunnery range that had been used as a gunnery
range
(12) since the Second World War
(13) Do you know how many nitrates there are, how many unspent
(14) and spent shells there are, what the contamination problems
(15) would be what the market - marketability of that property
(1 B) would be and even that property eight miles away It s - I
(17) think Mr Carlson testified to this It's between - there's
(IB) two mountain peaks and It comes down between and there s
the
(19) gunnery range, I think over half of that property Is the
(20) mountain peaks Eight miles from any water from the ocean
(21) and that property, with all Its contamination stili sold for
(22) nearly $800 an acre
(23) So utilizing this data Mr Dorchester comes In and then
(24) as Mr Petumenos said slicing off the access to the property
(25) by taking the narrow strip along the shoreline and saying
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(1) Well It doesn t matter, you can t get access to your property
(2) we re just going to rent the beaches and the access He then
(3) does a calculation even though he acknOWledges that five - at
(4) least five of the parcels on Kodiak - which Incidentally he
(5) dldn tVlslt until 1992, but at least five of the parcels are
(8) oiled
(7J He says Well there s only damage on three He had done
(8) some appraisal of only those portions of three He does a SIX
(9) percent rental rate which he says he doesn t call It a rental

(10) rate he calls It a compensation this Is what I consider to be
(11) fair compensation and I would say to you, ladles and
(12) gentlemen whether you take his number or our number or
some
(13) other number It s not a question of what the expert says Is
(14) fair compensation It's what you determine Is fair
(15) compensation
(18) But he takes those figures and somehow miraculously comes
(17) up with a hundred thousand dollan; of damage 46,000 acres
(18) $2 26 an acre for Kodiak
(19) Ladles and gentlemen what I would simply ask you Is this
(20) Not to simply spilt the difference this Is not a situation
(21) where Kodiak Is asking for one year of damages $6 8 million
(22) You take that on one end and you take $105 000 on the other
and
(23) three and a half million dollan; Is about halfway In between
(24) and that should spirt the baby. so to speak
(25) I think what you need to do Is look at the hard evidence,
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(1) do your own Judgment look at Exhibit 906 Look at the
(2) calculations look at what the pnme rate was In 1989 of ten
(3) percent and the Inflation rate of four percent do your own
(4) calculations do your own calculations as to how long thls
(5) this 011 lasts how long this Interfered WIth the use
(S) You recall the testimony of these witnesses wherever they
(7J are back here about how their families are stili concerned
(8) about uSing the shellfish eating the shellfish because of the
(9) oil You make the evaluation what those damages are

(10) Now I m about to rest and I d like to say this that I m
(11) sure this afternoon Mr Petumenos - and I know that you re
(12) going to hear and see a very, I m sure colorful show with lots
(13) of video and lots of pictures but It s for you to evaluate the
(14) evidence I know you will. and look at the substance of the
(15) evidence
(IS) Look at what Mr Petumenos has shown you the
(17) archaeological data that was used or you look at the substance
(18) of Mr Carlson's report Exhibit 908A, you contrast that with
(19) the kind of data that Exxon gave you keep an open mind
Thank
(20) you very much for your time Remember that the jury system Is
(21) how our system works The largest corporation In the world
(22) the largest corporations In the worid are equal before you with
(23) the humblest pen;on and the most remote areas of Alaska
Thank
(24) you very much
(25) THE COURT Counsel could you take that down for just
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(1) a minute?
(2) MR STOLL Surely
(3) Where are you anyhOW, Judge?
(4) THE COURT Move that please Thanks very much Mr
(5) Stoll
(S) Okay I m gOing to let you go and I want you back here at
(7J 12 30 Now remember this Is a cntlcal stage of the trial
(8) so you have to aVOid contact With anybody who's Involved In
(9) this case So be very careful about that You do not want to

(10) come Into contact WIth or hear the conven;atlons of people who
(11) are Involved In the trial They know what the rules are they
(12) wllf avoid you But you have to know what the rules are also
(13) so you completely avoid them
(14) Remember there s more to come this case Is not over
(15) There are other arguments to be heard and I have to give you
(16) the Instructions In the case to give you the full picture So
(17) keep an open mind and this case will be submitted to you for
(18) deliberation thiS afternoon
(19) All nght we II take a 45-mlnute break come back at
(20) 1230 - yes 1230 III excuse you
(21) (Jury out at 11 45 am)
(22) THE COURT Counsel you wanted to bring something
(23) up?
(24) MR OPPENHEIMER Yes Your Honor Your Honor I have
(25) a concern about the Juxtaposition of the - It s exactly what I
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was afraid of the juxtaposition of the instruction with
respect to foreseeability on archaeological damages and the
foreseeability stipulation right at the end of the diSCUSSion
about confidentiality I don t know that It s appropriate to
seek a curative on that Issue right now but I do see a problem
developing for rebuttal which I think perhaps we can head
off
I m qUite sure we Will be arguing as we ve said to Your
Honor repeatedly on the subject of the need to establish
independently the foreseeability of the acts of third party
vandals In the future and my - my concern Your Honor IS
that If a similar Juxtaposition of the foreseeabllrty
stipulation and the Instruction IS made after Mr Diamond makes
his argument It IS gOing to walk right Into that mine field
we ve been talking about for two days In connection WIth these
instructions
Your Honor s statement last night was to reiterate that
there can t even be a hint of the propOSition that the
foreseeability stipulation covers the acts of third party
vandals In the future which IS something Mr Diamond Is gOing
to be talking about And I - If that IS the last time that
the stipulation IS gOing to be mentioned perhaps we don t have
a problem but It seemed to me that the line got crossed I
don t think intentionally but It got crossed already thiS
morning In exactly the way we were concerned It would be
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(1) MR PETUMENOS I couldn t disagree WIth
(2) Mr Oppenheimer more about any of what he said The only

thing
(3) the Court saJd was the stipulation says what the stipulation
(4) says I put the stipulation on the board at the time of the
(5) foreseeability instruction because the - there IS only one
(6) foreseeability instruction In the case It s the only one we
(7) have And there Is only one stipulation on foreseeability in
(8) the case and If we re to have the benefit of the
(9) foreseeability instruction It has to be viewed In the context

(10) of the Jury Instruction
(11) I dldn t do anything more than put the stipulation up and
(12) then argue the eVidence as It relates to Exxon s conduct and
(13) what everybody knew In the &tate s 1991 response plan
(14) Mr Oppenheimer Is taking very great license with the
(15) record If he s to say that we have a stipulation that can t
(16) relate to the only foreseeability Instruction that we have If
(17) that s the case the stipUlation Is worthless The
(18) stipulation - we should have put the proof on because It s
(19) the only place where foreseeability s an Issue In the case Is
(20) the foreseeability of this particular area And alii did
(21) Judge was put it on the easel and then argue the eVidence
(22) And that s exactly what you said I could do because you also
(23) refused to put It into the instruction - the packet of
(24) Instructions and the only time that they could see It was when
(25) the eVidence was played and you told me I could put It up on
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(1) THE COURT Tell me how
(2) MR OPPENHEIMER Because the instruction WIth respect
(3) to foreseeability of archaeological claims which Includes all
(4) harms was - was up on the board and the other board that was
(5) up here for three or four minutes was the foreseeabllrty
(6) stipulation and all of that came at the end of the diSCUSSion
(7) of confidentiality
(8) The reason I m not asking Your Honor for a curative at thiS
(9) pOint IS because the - the matter that cannot be hinted at as

(10) a result of our diSCUSSions over the last two days IS that the
(11) foreseeability stipulation somehow covers the acts of
(12) third party vandals Because Mr Diamond had not yet made
that
(13) explicit analySIS to the Jury In argument about the fact that
(14) Exxon has to be found -If it s gOing to be found
(15) responSible - to have been responSible for acts that have not
(16) yet occurred of third party vandals
(17) I think we re Just shy of the pOint where a curative would
(18) be required But If Mr Diamond finishes hiS argument and
(19) Mr Petumenos or anyone else juxtaposes that Instruction With
(20) that foreseeability stipulation again certainly If they say
(21) anything beyond that what we II have Is exactly the Implication
(22) that Your Honor has been saymg now for days cannot be drawn
(23) and Which was the baSIS for some of our jury Instruction
(24) resolutions
(25) THE COURT I understand your POSition
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(1) the board make sure the Jury remembered It and understood It
(2) and they can take the foreseeability stipulation for whatever
(3) weight they want to put to It
(4) And so I don t know frankly, what Mr Oppenheimer s
(5) talking about If I can t put the stipulation up In connection
(6) with the foreseeability instruction then the stipulation has
(7) no - no weight None
(8) MR OPPENHEIMER Your Honor the discussion we had
(9) yesterday this was at our evening -

(10) THE COURT I remember the diSCUSSion counsel and
(11) you re reporting It accurately There s two questions here
(12) One has there - has something Improper happened in final
(13) argument and my answer to that question Is no It hasn t
(14) Two Is there a danger that somehow there may be misleading
(15) information given to this Jury In the rebuttal and my answer
(16) to that Is no there won t be, because III guard against It
(17) And - and clearly Mr Diamond s going to have an explicit view
(18) of what that stipulation means and what It doesn t mean that
(19) everybody In thiS case agrees with and If In fact there's a
(20) disagreement or some misleading method of presentation In the
(21) rebuttal then III step nght In
(22) MR OPPENHEIMER Thank you Your Honor Understood
(23) TH E COU RT All nght Now I want to ask you a very
(24) triVial question
(25) I have the - the cover sheet that you gave me for the -
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(1) for the Jury Instructions here
(2) MR OPPENHEIMER Yes
(3) THE COURT It ,ncludes case No 3K09213H City of
(4) Seward et aI versus Exxon That shouldn t be on the cover
(5) sheet should It?
(6) MR PETUMENOS It s been settled
(7) MR OPPENHEIMER I m glad you said the question was
(8) tnYlal Your Honor because I don t have an Immediate answer
(9) for you Let me Just check for you

(10) THE COURT You only answer Petumenos questions
(11) MR OPPENHEIMER Yes Well, those are the only ones
(12) I prepare for Im not sure I answer them We II correct It
(13) THE COURT Well I can correct It no problem
(14) MR OPPENHEIMER Thank you
(15) THE CLERK Please rise this court stands in
(16) recess
(17) (Recess from 11 52 a m to 12 37 pm)
(18) (Jury In at 12 37 pm)
(19) THE CLERK Please rise this court now resumes in
(20) session Please be seated
(21) MR DIAMOND May I proceed, Your Honor?
(22) THE COURT You may counsel
(23) CLOSING ARGUMENT OF MR DIAMOND
(24) MR DIAMOND Ladles and Gentlemen of the Jury
(25) distinguished opposing counsel my colleagues on thIs side of
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(1) the podium
(2) The Exxon Valdez 011 spill was a terrible thing It was a
(3) temble accident and It did a lot of damage No one's denying
(4) that It damaged principally wildlife It damaged habitat It
(5) did short term damage The spill also hurt people and It hurt
(6) entrtJes and It hurt to some extent some of the plaintiff
(7) Native corporations In this case and they Just like everybody
(8) else are entftled to be compensated for their losses
(9) We make no bones of that fact They re entftled to be made

(10) whole and that s your Job to make them Whole But they re
(11) not entftled to end up better off as a result of the 011 spill
(12) than they would have been had It never happened and keeping
(13) that from happening Is part of your Job as well
(14) I d like to make some preliminary points I ve wanted to
(15) make them to you now for 46 days of trial about who we re
(16) dealing with here who the parties are and truly what the
(17) Issues are for you to declde
(18) Counsel for plaintiffs frequently lapse Into talking about
(19) Individual losses about harm to subsistence harm to
(20) fisheries harm to way of life harm to culture harm to
(21) lifestyle Those are legitimate grievances but they're
(22) gnevances that IndiViduals have Individuals subsist
(23) corporations don t subSist IndIviduals have lifestyles
(24) corporations don t have lifestyles
(25) You know and you ve heard from the Instructions that JUdge
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(1) Shortell has given you In the course of the tnal that there
(2) are other claims pending In other courts being deCIded by other
(3) Junes like you and the individual claims - claims of lost
(4) subSistence loss of culture loss to folks who make their
(5) liVing from the fishenes - are gOing to get resolved there
(6) and they're going to get taken care of
(7) The plaintiffs here are not indiViduals They re
(8) for-profit corporations their purpose Is to make money for
(9) their shareholders just like the company I work for and I

(10) Imagine Just like the companies many of you work for And
(11) that s not to say that they shouldn t be compensated for their
(12) loss but corporations suffer economic harm not IndiVidual
(13) harm And they ought to be compensated for the economic
harm
(14) that they've suffered and you ought to do that because that
(15) Will make them whole But you ought not to compensate them
for
(16) harms they ve never suffered because If you do that,lt II
(17) make them better off
(18) Another point I ve wanted to make to you for some time
(19) Counsel for the Native corporations suggests to you that we
(20) don't value the land that we have no sense of appreclatlon for
(21) Prince William Sound for the Gulf of Alaska That s wrong
(22) Those of us who have been fortunate enough as a result of this
(23) case to spend time In Prince William Sound are awestruck It
(24) Is magnificent It Is beautifUl But that s really not the
(25) Issue here We don t devalue the Iand
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(1) In fact Mr Dorchester came pretty close to Dr Mundy
(2) Dorchester's valued the land at 300 to $700 an acre Mundy s at
(3) 950 It doesn t really make a big difference In this case
(4) But we do place value on this land, we place appropnate
(5) value but bear In mind that the plaintiffs plaintiff
(6) corporations In thiS case view the land prinCIpally In
(7) economic terms, too Recall the testimony of Carl Propes the
(8) young land manager for Chugach Alaska who was probably

much
(9) younger some 14 years ago when he partlclpated In

negotiations
(10) In Washington over what land Chugach was going to select
And
(11) he told you that you know the corporation would have
(12) preferred acquiring properties In Southeast Alaska In fact
(13) would have preferred acqulnng timber stands In Washlng10n
and
(14) Oregon would have preferred coal properties in Utah and
(15) Wyoming but they couldn t get those
(16) Now that s not to say that these lands aren t Important to
(17) people but the corporations that are ,n thiS court view these
(18) assets pnnClpally as such Now that s not to say that they
(111) shouldn t be compensated for any harm legitimately suffered
(20) that you determine to have occurred under the Instructions that
(21) JUdge Shortell will shortly be giving you They should They
(22) should be made whole they shouldn t be made better off
(23) I fear that to a large degree that s what s happening In
(24) thiS case They want to be made better off and I think that
(25) was nowhere better Illustrated than the statement that

I I
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(1) Mr Peterson - I m sorry Dr Peterson made dunng the course
(2) of his cross examination when Linda was examining him dUring
(3) hiS rebuttal appearance here He admitted to having written a
(4) letter to the editor of the New York Times two weeks ago In

(5) which he said Exxon should pay even If the claims are
(6) exaggerated or are Imagined And there s a feeling that Exxon
(7) ought to pay even If the claims are exaggerated or Imagined
(8) A lot of the claims In thiS case I submit to you ladles
(9) and gentlemen are just that They re not real At a minimum

(10) they re exaggerated and most of them are Imagined How can
an
(11) 011 spill really damage mountains and glaCiers? How can an 011

(12) spill do harm to landlocked properties like the Snow River
(13) parcel that Sits right on top of the Seward Highway?
(14) We ve all been through It 30 miles from the nearest body
(15) of water How could that have been harmed by the 011 spill?
(16) How can an 011 spill harm underground minerai rights that
(17) Mr Petumenos client Chugach Alaska Is seeking tens of
(18) millions of dollars for? How can an 011 spill justify claims
(19) for archaeological damage to resources that are nowhere near
(20) the water?
(21) We re here you know not because we quarrel WIth the
(22) plaintiffs over natural lands we re here not because we don t
(23) recognize the value of their lands or we don t concede that
(24) they ve been harmed to some extent we re here because they
(25) want compensation for harms they dldn t suffer
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(1) I ask you to use your common sense In evaluating some of
(2) these claims You re gOing to find something qUite startling
(3) I think as lay people not exposed to the law that the law Is
(4) gOing to match what you would do Simply as a matter of

common
(5) sense
(6) I have the Instructions here With me I dldn t bring Jeff
(7) Bob Mike and Joe I do have Mr Clough and Mr

Oppenheimer
(8) however who Will going to assist me In putting up some
(9) boards I want to show you what we believe to be the principal

(10) law In thiS case that you ought to focus your attention on
(11) And let s start WIth No 24 The measure of damages for
(12) harm to land In the circumstances of thiS case IS the fair
(13) rental value attnbutable to any use of the property that could
(14) have been made but for the 011 spill
(15) What that says to me ladles and gentlemen IS did the
(16) spill disrupt any uses that the plaintiffs in thiS case would
(17) have made of their property If so they ought to be
(18) compensated To the extent that It did they ought to be made
(19) whole
(20) What don t you see In thiS instruction? Do you see
(21) anything about stIgma? Do you see anything about market
value
(22) somebody s property being worth less than - than It was before
(23) the spill? Do you see anything In thiS Instruction about lost
(24) subSistence use by shareholders?
(25) It s the fair rental value attributable to any use of the
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(1) property that could have been made but for the 011 spill and
(2) it wasn t because there was an 011 spill
(3) In the words of one of the most distingUished judges I ve
(4) ever known there may be a dozen and a half words In thiS
(5) sentence and I asked counsel for the plaintiffs which one of
(6) them don t they understand Let & assume that some uses were
(7) disrupted and we concede that uses were disrupted of their
(8) property and I m going to be talking to you about that What
(9) do they get?

(10) They get the fair rental value attrlbutable to that use,
(11) and Instruction No 24 Is going to tell you what that means
(12) It s the amount of rent that the plaintiff would receive from a
(13) fully Informed renter of that land in an open rental market
(14) If I could have the next board
(15) When you retire to consider 46 days of testimony - I ve
(16) lost count fifty some-odd wltne66es not inclUding deposltlons
(17) BOO exhibits you have four questions to ask yourself What
(18) uses could the plaintiffs have put the parcels to before the
(19) spill did the spill Interfere with any of those uses and 11
(20) so what would an arm s length renter have paid to use the land
(21) In that way and how long did the Interference last
(22) That s the law of the case You re gOing to be Instructed
(23) probably for a half hour 40 minutes This Is the meat of the
(24) case
(25) Let s talk now about the extent to which - you can take
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(1) these down - the extent to which the plaintiffs In this case
(2) could not have used their property because of the 011 spill
(3) think there are really three things you ought to ask
(4) yourself - thiS IS the way I ve sort of diVided It up In my
(5) own mind How much got Oiled how long did that 011 stick
(6) around that Interfered With anybody s use of the property what
(7) effect did It have on use of the property
(8) Let s talk about how much The startling fact In this case
(9) Is that In Prince William Sound 80 to 85 percent of the

(10) shorelines were never even touched by 011 and of those that
(11) were touched by 011 70 percent were either lightly Oiled or
(12) very lightly Oiled
(13) We haven t heard a lot about most of the plaintiffs
(14) parcels In thiS case Anybody remember Nelson TownSite?
There
(15) hasn t been a lot of diSCUSSion about Nelson Townsite except
(16) we brought It up Culross - a whole host of parcels that we
(17) mentioned the plaintiffs don t talk about them Why? Because
(18) In Prince William Sound they re amongst the 80 percent that
(19) were never Oiled or they re amongst the 70 percent of oiled
(20) parcels that were very lightly or lightly oiled and qUickly
(21) recovered
(22) Let s go to the Kenol 90 percent of the Kenol according
(23) to the SCAT2 data was never touched by 011 You ve seen the
(24) maps Plaintiffs parcels line the Kenai Most of that wasn t
(25) Oiled most of that which was Oiled was JUst lightly oiled
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(1) And In Kodiak we II talk about later Kodiak was an
(2) entlrely different 011 spill It was mostly mousse It was
(3) mostly tar patties but realistically we're not talking about
(4) the homble pictures that Mr Petumenos likes to put up on the
(5) Barco everywhere Those were a handful of places They don t
(6) typify what happened and you ought not to base JUdgments on
(7) what happened In one place and just assume that It was all like
(8) that because that wasn t the case
(9) How long?

(10) David Page came and talked to you I don t know not as
(11) a - as a paid professional WItness although he was being
(12) compensated for his time He's done a lot of work as a paid
(13) witness or as a scientist you be the JUdge of that
(14) But David Page knows Prince William Sound He spent what
(15) did he tell us 130 orso days In Prince William Sound since
(16) 1989 He s been to literally hundreds and hundreds of
(17) shorelines he s really devoted himself to studying the effects
(18) of the Exxon Valdez 011 splllln the sound along the gUlf and
(19) In Kodiak
(20) What s - what did he do In this case? He simply dldn t do
(21) some walking and looking You heard when Linda examined
him
(22) he described the program that he and others Initiated In 1989
(23) of sampling and they picked 64 randomly selected sites and
(24) they dropped three transects and along each of those three
(25) transects they dug three holes one In the upper Intertidal
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(1) one In the middle one In the lower two beneath the water 15
(2) pits they dug or 15 cores at each of these sites 64 times 15
(3) thousands of holes
(4) You ve seen the terrain here You ve seen pictures of what
(5) It looks like That was an awful lot of work That was an
(6) enormous undertaking And he did It In 1989 and he did It In
(7) 1990 and he retumed In 1991 and 1992
(8) What did he tell you? He told you that really by 1990 In
(9) most locations there had been a dramatic dramatic

(10) Improvement Lightly and very lightly oiled shorelines were
(11) basically clean Those that had been more heavily oiled were
(12) well on their way to recovery ,
(13) We have a quote from - as of today he was asked the 011
(14) that was left on the shorelines In 1989, Is all that 011 stili
(15) there today?
(16) And his answer the part that Is oflnterestto me Unless
(17) you know where to look unless you know what beach to go to
(18) you would be hard pressed to find anything
(19) You know It s interesting that there's no big controversy
(20) about this The plaintiffs principal expert stacked up
(21) against David Page Jim Bush, basically told you the same
(22) thing He did his transect analysis - we II get to that
(23) later because that Involved coming up with his scientific
(24) wild - swag estimates of persistence that we II talk about a
(25) little bit later but what did he say In 1994?
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(1) In 1994 he went out looking for 011 Wasn t SCIentifiC
(2) research he went out looking for 011 And he asked land
(3) owners many people you saw who testified where to go
(4) Mr Petumenos told us In 40 out of 44 places that he looked at
(5) In 1994 there was some remnants of 011 What did he tell us?
(6) There s no doubt this time when you were headed back out
(7) you were looking for 011 And he answered Mr Oppenheimer s
(8) question that s correct
(9) That Is your prime consideration Go out find the 011

(10) study the 011

(11) Answer Iwouldn t say It was to find the 011 We were out
(12) looking at 011 that others had already observed and claimed to
(13) be present or that we knew was there
(14) What did he say when he was cross examined about what he
(15) saw? Basically the same thing David Page has been telling
you
(16) that If you know where to go and you know what to look for In
(17) wave shadows and other protected places you can tum over a
(18) rock If you know which one to tum over and you can find some
(19) remnants of oil
(20) The question for you to decide Is whether the presence of
(21) any of that 011 is Interfering WIth the plaintiffs
(22) corporation, plaintiff corporations use of their land and
(23) we II talk about use a little bIt later But I submit to you a
(24) spatter of tar under a rock a patch of asphalt under a
(25) boulder-cobble beach Is not preventing anybody from making
any
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(1) valuable use out of these properties that they would be making
(2) had there been no 011 spill
(3) Let s talk about subsurface 011 the bugaboo of this case
(4) The plaintiffs would have you believe that Prince William Sound
(5) Is literally floating on a sea of subsurface 011 and that It s
(6) highly dangerous It s toxic It threatens their use of the
(7) property Does that comport with the evidence that you heard
(8) In this courtroom?
(9) Can we have the map?

(10) You will remember David Page told you about a 1973 -I m
(11) sorry 1993 program that was undertaken to locate all of the
(12) subsurface 011 In Prince William Sound and the gulf and do you
(13) know what? We know where It Is
(14) Here s what he told you As of July 1993, 80 percent of
(15) It was In five locations Half of It half of that 80 percent
(16) is at Point Helen the rest Is as you see There s some at
(17) North LaTouche there s some at Sleepy Bay there s some at
(18) Knight and there s some at Smith which Isn t even a parcel
(19) Everybody knows It s there Everybody knew It was there In
(20) 1992 when the commandant of the Coast Guard determined to
(21) suspend cleanup operations but nothing was done In an
attempt
(22) to remove that because as Mr Page told you most of It s
(23) located well under the beach where It s not In a position to do
(24) harm to the biota You ve heard from others that Yeah we
(25) could dig that up but It would probably do more harm than It
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would benefit anything Because any subsurface all that s
there Is not humng anything It s at the high Intemdal
It s not near where any of Ed Gilfillan s critters hve
Plaintiffs aren t even asking us to go back and dig all

thiS up Subsurface olliS In thiS case pnnclpally for Its
scare value And I submit you ought not be scared about that
This Is a use case plain and simple It s an Impaired use
case What uses of the property have plaintiffs lost because
of the all spill? How can they not use their land anymore In a
way that they would have?
Unda says a picture Is worth a thousand words and I I

couldn t come here WithOut bringing these pictures but let s
take a look at some of the places that David Page took us to
He was really the only one who took you to every Oiled parcel
In Pnnce Wilham Sound
There were two Chugach Alaska parcels In Pnnce Wilham
Sound only two that were oiled and my companions have -

thiS Is southeast LaTouche thank you
MR OPPENHEIMER Shocking
MR DIAMOND Shocking
This IS southeast LaTouche Remember what he told you
HeaVily oiled In 1989 ThiS Is an example of a high energy
beach the waves pounded thiS over the winter by 1990 clean
Does It look to you looking at thiS photograph that
Chugach Alaska can t make use of thiS parcel that they would
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have had there not been any 011 had there not been a spill?
The other Chugach Alaska parcel Bay of Isles he took you
to
Glad I m dOing the talking
You remember the Bay of Isles This Is 29 miles of
coasthne the distance from here to Girdwood Some of It was
heavily oiled Take a look at It Right now the only
remnants of the all are at the far end of the bay at the peat
bog You remember the peat bog the size of a McDonalds
parking lot Yes you can go find some all there yes you
can and I ve been there You can see It If you go looking for
It But the Bay of Isles otherwise has no 011 on It
Does It look to you that thiS land Is not usable?
DaVid took us on a Journey down the Bay of Isles
(VIdeotape Played)
MR DIAMOND He took us along all the coastline we
can see on that picture He showed you the lichen the biota
the lushness of all of thiS that s returned He explained to
you how and where thiS had been heaVily oiled
Look at It for yourself use your own eyes Don t listen

to what the lawyers tell you all this means Can you think of
any use that the corporations In thiS case can t make of thiS
lush beautiful parcel because there was an all spill? It s
breathtaking It s magical This Is gorgeous land
As Mr Petumenos says this IS breathtaking But It s
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(1) every bit restored,lt s every bit as usable as It was on March
(2) 22 1989
(3) Here s the peat bog That s It That s where If you look
(4) hard enough you can find that there was an all spill In 1989
(5) Come out of the peat bog and you wouldn't know It had
(6) happened
m We think Chugach Alaska ought to be compensated for the
(8) penod of time when they couldn t use thlll property, but that
(9) period has long since ended That period according to their

(10) experts Is grossly exaggerated It 18 restored now
(11) (Tape concluded)
(12) MR DIAMOND On Knight Island final parcel, Chugach
(13) Alaska Rua Cove Heavily heavily hit Look at It with your
(14) own eyes Does It look like It s awash In all? Does It look
(15) like It s In disrepair, no one would use that for any pUrpOll8?
(111) When DaVid Page was asked whether It was awash In 011 he
(17) said No It s awash In 58lmon
(18) Let 8 go to some of the Chenega parcels North Chenega,
(19) another parcel heaVily oiled Look at It today Does It look
(20) like It s &till In a sea of all? Does It look like It s not
(21) usable for any purpose?
(22) This IS a beautiful spectacular shot We dldn t only show
(23) you these pictures David came With near shots and close-ups
(24) They're all In evidence They re all avatlable for you to look
(25) at
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(1) I urge you take the time take a look at them and ask
(2) yourself whether this land looks like It s In disrepair from
(3) the standpoint of whether It could be used
(4) Sleepy Bay how many times have we heard about Sleepy Bay?
(5) If I call them up on my computer. doing a search on the
(6) transcript, It takes forever to scan through them all
(7) ThiS IS Sleepy Bay now though Look at It It s one of
(8) the most gorgeous spots In Pnnce Wilham Sound Does It look
(9) like It s not usable?

(10) This Is the site of the Tesoro test You re going to see
(11) that on video when I sit down I guarantee It
(12) Is there 011 on this beach? David walked thiS beach, he
(13) walked It With you and he showed you exactly where you can
find
(14) 011 exactly what you Will find exactly what It looks hke
(15) He told you where the subsurface 011 Is located and he
(16) explained to you why It wasn t hurting anyone
(17) Does It look like this Is In disrepair?
(18) Here s a closeup Ask yourself, given the lushness of this
(19) biota and Just the awesome beauty of that spot Does that look
(20) to you hke the folks at Chenega can t use It? It s been
(21) rendered totally unusable? I don t think so
(22) North LaTouche ThiS IS around the corner from Sleepy
(23) Bay Sleepy Bay Is over here ThiS Is another area that was
(24) heaVily hit It s beautiful It s recovered Can you believe
(25) anybody who tells you this Is not recovered?
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(1) Eshamy This Is over on the mainland ThIs Is another
(2) Chenega parcel and the last that we II show you This you
(3) WIll recall was Jim Bush s transect srte ThiS was - thiS
(4) was Oiled dunng the 011 spill And rt was ugly
(5) Look at It now Does It look ugly? You remember Jim Bush
(6) told you that there was a continuous tar mat underneath the
(7) sand He explained to you how theoretically 011 can
(8) penetrate - theoretically 011 can penetrate and create long
(9) continuous bands the spofflng of property

(10) This Is David Page remember? He dug up the tar mat and he
(11) dug one of hiS doughnuts and that s all there Is There s
(12) some asphaltic material that s like road tar You held It In
(13) your hands or at least some of you did If you crumble It It
(14) crumbles like dirt
(15) Can you Imagine any use that the Chenega Corporation could
(16) not be making of this land now because there was an 011 spffl
(17) In 1989?
(18) We showed you pictures of places that weren t even
(19) parcels Least I forget POint Helen
(20) Least I forget Point Helen How many times have we heard
(21) about Point Helen? David walked you on both sIdes of this
(22) beach You recall the 011 came from the northeast and washed
(23) up on thIs shoreline and you remember that there was a buoy
(24) here some period of time, trying to catch oil, and you saw
(25) pIctures David showed you pictures of what this looked like In
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(1) 1989 Remember this Is where half of the 80 percent of the
(2) subsurface 011 that I talked about earlier Is located but It s
(3) hidden It s burled high up on the shoreline where It s not
(4) hurtlng anything
(5) And DaVid walked you along this side and then walked you
(6) along this side and said that today It s Indistinguishable
(7) from what was virtually never oiled to what was amongst the
(8) worst in Pnnce William Sound It s recovered
(9) Can you Imagine any use that the Chenega Corporation can t

(10) make of this parcel because In 1989 there was an 011 spffl?
(11) DaVid took you to parcels that weren t even parcels In thiS
(12) case the Natalie Fobes collection of places
(13) Meares POint It s not a parcel but Natalie Fobes said
(14) this was temble This Is where she got a lot of her
(15) photographs from Look at It today Does this look like It
(16) has not recovered to you? Does this look like It s not
(17) usable?
(18) Let s go to Kenai quIckly That s fast
(19) Verdant Cove Verdant Cove David said was typical of the
(20) type of lightly oiled beach he found on Kenai That s what It
(21) looks like today Lush full of biota teaming with life
(22) Beautiful
(23) Taroka Arm a Bush transect site This was a - I believe
(24) moderately oiled beach In 1989 Look at It now
(25) Can we Jump to Kodiak? Let s go to KodIak You know It s
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(1) Interesting that Mr Stoll has shown you a lot of photographs
(2) of Kodiak, you have yet to see from him one photograph taken

on
(3) a parcel that s In dispute In thiS case
(4) There were three places on Kodiak that were heaVIly hit
(5) Chief Harbor whIch he showed you the workers cleaning up

He
(6) said It was Larsen Bay It wasn t Larsen Bay It was Chief
(7) Harbor Perevalnle Passage Shuyak Harbor
(8) You remember you heard from Mr Purdom he was the guy

who
(9) volunteered to come up from Louisiana and spent a year In

(10) Kodiak worktng on the spffl He saId there were three places
(11) In all of Kodiak where they had to use any kind of mechanical
(12) cleaning Perevalnle Pass Shuyak Harbor and Chief Harbor
(13) Look at two of them today Can you think of any use that
(14) the borough can t make of these parcels because there once
was
(15) oil? They're breathtaking They ve recovered, they re fully
(16) usable and they ve been fully usable for years
(17) I want to talk to you about - I want to talk to you about
(16) Ed Gilfillan I want to talk to you about the only biologist
(19) who s come to court and told you from a firsthand perspective
(20) what It s like out there Bear In mind the only biologist that
(21) the plaintiffs have called to the stand Is Mr Peterson-
(22) Dr Peterson and Dr Peterson has spent a total of - what did
(23) he tell us - SIX days In five years? He s been to he
(24) believes eight parcels or eight sites
(25) Ed Gilfillan has lived and breathed the Exxon Valdez 011

Vol 53 B567
(1) spffl for the past five years He spent over 500 days studying
(2) It He s spent over 130 days In the field He has walked
(3) something like 400 beach segments many of them over and

over
(4) again
(5) And he came and told you about the condition that he s seen
(6) them and what did he conclude? He concluded that by 1990

70
(7) to 90 percent of the - of the biota of the nearshore ecology
(8) the shorelines that he Inspected had recovered And why? He
(9) explained to us something that - that most of us don't really

(10) understand, that the critters his crrtters the plants and
(11) animals that live In Prince William Sound get hammered and get
(12) battered and basically get Wiped out every year, and they ve
(13) evolved to regenerate themselves And one of the great
(14) surprIses to come out of this 011 spffl has been the fact that
(15) recovery was so quIck
(16) Again don t listen to me don t listen to Mr Petumenos
(17) Use your own eyes
(18) Can we put up the comparison boards?
(19) Do you remember these? These aren t 1990 photos they re
(20) not 1993 photos these are 1990 comparisons, compansons
that
(21) he did between heavily oiled and never oiled What did he tell
(22) you? That they were vIrtually IndistingUishable
(23) Could I have the next one?
(24) The difference between heaVily Oiled and never Oiled - and
(25) he showed you pictures for each of the shoreline types
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(1) sheltered bedrock I forget what the last one was - but he
(2) told you that just after a year there was not an appreCiable
(3) difference not a measurable difference between never oiled
(4) heavily Oiled at 70 to 90 percent of the places that he looked
(5) at
(6) Let s take a look at the next one
(7) Boulder cobble never Oiled versus heavily Oiled What did
(8) he tell you? That the action of the winter storms JUst throws
(9) these things around scours these beaches cleans them and

what
(10) lives regenerates In the next sprrngtlme and he was amazed to
(11) find the recovery had happened as qUickly as It did
(12) Let s see the final one Pebble gravel never oiled
(13) heavily Oiled One year later Do you see a difference? Do
(14) you see anything that would suggest to you that thiS shoreline
(15) was notfully usable In 1990?
(16) The - the plalntlffs In thiS case have disturbingly talked
(17) not about the quality of the work that our people have done
(18) not about the qUality and the reliability of the results that
(19) they presented to you, but really about sort of the quality of
(20) the people that they had there and I don t want to engage
(21) Mr Petumenos In a diSCUSSion of reliability and believability
(22) and trustworthiness but the people that we brought In the
(23) courtroom the SCientiSts and the appraisers everyone from the
(24) top down had hands on experrenca they knew what they were
(25) talking about

Vol 53-8569
(1) Mr Dorchester Mr Dorchester was paid a lot of money
(2) Not what Mr Petumenos said or maybe Mr Stoll, not three and

a
(3) half million dollars to work on this case He was paid a lot
(4) of money to work on a lot of cases to do a lot of things But
(5) he was paid a lot of money but he put In enormous effort and
(6) he assembled a team that put In an enormous effort and he
(7) deserved to get paid for hiS time and deserved to get paid for
(8) hiS labors, as did everybody else
(9) In the case of Mr Gilfillan Mr Peterson came back from

(10) North Carolina on rebuttal to take him on where he lives and 
(11) and Peterson testlfled that Ed Just messed up his sCience and
(12) I m sure we II hear about It from Mr Petumenos on the rebuttal
(13) case but that all the samples that Mr Gilfillan took could
(14) fit on a board the size of a Barco And that s - he was
(15) baSing all of hiS find Ings and all of the testlmony he gave
(16) based upon that sample size
(17) That wasn t true You know Mr Peterson was talking about
(18) a very small portion sheltered bedrock middle Intertidal
(19) Ed Gilfillan told you that hiS analySIS was based on much
(20) much more It was based on literally hundreds and thousands
of
(21) samples and It was based on literally months and months of
(22) walking shorelines It was based on photographic
comparisons
(23) It was based on hiS years and years of expenence dOing the
(24) work he was dOing And I suggest to you ladles and
gentlemen
(25) that he IS a reliable and credible Informer for you to make
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(1) Judgments about concerning the condl1lon of Prrnce William
(2) Sound
(3) Ultlmately what he told you was that most of these
(4) shorelines 70 to 90 percent of them were well on the road to
(5) recovery by 19- - I m sorry, were recovered by 1990 and that
(6) the remaining were clearly on the road to recovery and had
(7) recovered by 1993 from an ecological standpoint and he

wasnt
(8) wrong
(9) We ve heard time and tlme agaln about how quiet Prince

(10) William Sound is, things are not there where they re supposed
(11) to be things that used to be there are not there Use your
(12) own eyes
(13) Could we have the Day Video?
(14) (VIdeotape Played)
(15) MR DIAMOND Nassau Fjord this IS near Columbia
(18) GlaCier This IS a pnnclpal place where subSlstenca
(17) aetivltles are conducted Does this look barren, does this
(18) look desolate? Wildlife Is there sound s not quiet Sound s
(19) teaming teaming with wildlife
(20) Iktua Bay - this Is just off the runway from the Chenega
(21) Village airport This Is where you can tflnd seals anymore
(22) The Chenegans have to go far away Is that nght? Right off
(23) the runway
(24) Everywhere you go In the sound It s teaming with birds
(25) It s teaming With Wildlife

Vol 53-8571
(1) Ladles and gentlemen use your own eyes We brought In
(2) video we brought In photographs we brought In people who
(3) tried to descnbe the best they knew how what It sllke out
(4) there We trred to transport you to Prince William Sound We
(5) med to take you there through the ViSUalS and through the
(6) descrrptlons If you ever go thiS IS what you II see
(7) Your Honor may we take a break?
(8) THE COURT Yes
(9) THE CLERK Please nse This court stands In

(10) recess
(11) (Jury out at 1 24 pm)
(12) (Recess from 1 24 pm to 1 34 pm)
(13) (Jury In at 1 34 pm)
(14) THE CLERK. This court now resumes Its session
(15) Please be seated
(16) MR DIAMOND I apologize Your Honor Mr Petumenos
(17) and I share a common malady middle age
(18) MR PETUMENOS You re more middle aged than I am
(19) MR DIAMOND I thought thiS was my clOSing argument
(20) MR PETUMENOS Sorry
(21) MS SMITH You can argue about that later
(22) MR DIAMOND Ladles and gentlemen the message that I
(23) know DaVid Page hoped to leave you with was that It s okay out
(24) there It s been okay out there for a long long time If you
(25) know what to look for and you know where to go you can find
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(I) out that there once was an 011 spill but baSically the land
(2) has recovered
(3) It s not only David Page telling you that and It s not only
(4) Exxon telling you that Cleanup Involved literally tens of
(5) thousands of people, all under the supervision of the Coast
(8) Guard and the Coast GUard and their science advisors NOAA
(7) had the final word They could have kept Exxon working until
(8) 2004 or 2014 What did we hear from the Coast Guard?
(e) (Videotape Played. Examination of Admiral Robbins)

(10) BY VIDEO EXAMINER
(II) Q Having spent the summer of '89 there having seen the oil
(12) firsthand uncleaned - I mean hit the beach In '89 - what was
(13) your reaction to the beach as you saw when you went back In
(14) 91?
(IS) A Frankly I was surprised, because I had said that I thought
(18) that we were looking at seven to ten years before the shoreline
(17) would be as clean as It Is now and as clean as It was In 91
(18) I was quite surprised that It had been as effective as It was
(19) I think that s a combination of the cleanup a combination of
(20) the winter storms and the bloremedlatlon activities
(21) (Examination of Admiral ClancagllnQ
(22) BY VIDEO EXAMINER
(23) Q As of June of 1982 - of 1992 when It was determined to
(24) cease cleanup operations were there shorelines which
remained
(25) contaminated by oil spilled by the Exxon Valdez?

Vol 53 8573
(1) A Well your definition of 'contamlnatlon There were
(2) shorelines that had 011 stili on them but as I said In my
(3) previous testimony, you couldn t remove every bit of 011 on
(4) those shorelines To the best of our knowledge there were no
(5) large concentrations of shoreline - of 011 anywhere on any of
(6) the shorelines In Pnnce William Sound Kenai Kodiak and the
(7) Katmal areas We took care of that
(8) Q So your understanding Is that there did remain 011 on the
(9) surface of some of the shorelines but not In heavy or marked

(10) concentrations?
(II) A If there were -If there was 011 remaining on the
(12) shoreline It was extremely light and as far as we were
(13) concerned posed no harm to the public or the environment If
(14) It did then we would not have released that shoreline we
(IS) would have continued working on It
(16) Q And again as of June of 1992 was there 011 remaining
(17) underneath the surface of shorellnas for example underneath
(18) the surface of beaches on some -In some areas?
(19) A There was some subsurface 011 In -In some locations In
(20) Prince William Sound yes there was
(21) QAnd-
(22) ABut again In our mind It posed no problem Ifft did we
(23) would have effected a cleanup on It
(24) Q In June of 1992, did there remain 011 within the waters of
(25) Prince William Sound?
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(1) A To the best of my knowledge no there was no leaching
(2) caused by the Exxon Valdez spill
(3) They are very very close to the pre spill condition and
(4) the way they differ Is the small amount of 011 that remains In
(5) very very scattered remote locations throughout Pnnce William
(6) Sound the Kenai Katmai and Kodiak areas There s very very
(7) Irttie 011 There s traces of 011 out there now and WIth
(8) time Mother Nature as It has done In other spills It Will be
(II) gone

(10) (Tape conclUded)
(11) MR DIAMOND Let s remember this Is a land case and
(12) that s what we II talk about a little bit later We ve already
(13) talked about measure of damages what loss of use has there
(14) been of the land
(15) It may have baffled many of you, why you were hearing so
(16) much about fish It baffles me to this day why we ve heard so
(17) much about fish but we have
(18) Plaintiff corporations don't fish They're not fishermen
(19) They don t - they can t even by law as Mr Parker told us
(20) own a fishing permit They don t use any of their lands as
(21) marrnas or harbors or staging areas for fishing such that the
(22) spill caused them any harm
(23) But we have heard witness after witness talk about fish so
(24) I better talk about fish
(25) Herring Dr Kocan Dr Kocan came Into court and told

Vol 53 8575
(I) you that In his laboratory studies that he dosed the 011

(2) herring larvae to the same extent that they were dosed
(3) according to him by the 011 spill he could produce genetic
(4) mutations
(5) He dldn t entirely come clean with you He dldn t tell you
(6) that genetic mutations and deformities In hernng are the norm
(7) that somewhere between 50 and 80 percent of herring larvae

are
(8) born with deformities and he dldn t tell you that when he
(9) replicated, or at least said he was replicating the Exxon

(10) Valdez 011 spill In his laboratory, what he was really doing
(11) was dosing these - these larvae every 48 hours with new fresh
(12) 011 Mr Brannon had to come tell you about that
(13) Basically he subjected his test samples to a new 011 spill
(14) every two days And could he define detectable differences?
(IS) Yes he found detectable differences In the number of
(16) deformities But Dr Kocan has a problem explaining record
(17) catch year after year after year after the spill and prior to
(18) the crash What did he tell us?
(19) Would you agree that In 1990 91 and 92thatthesplll
(20) had no perceptible popUlation Impact on the herring biomass
as
(21) shown by the outstanding harvests In 90 '91, '92?
(22) 'Yes III agree that there were outstanding harvests •
(23) Now, ladles and gentlemen you don t have to be a rocket
(24) scientist to scrutinize the testimony of somebody who comes In
(25) and tells you that all these herring were exposed to all this
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(1) 011 that created bad things for the hernng and yet there are
(2) record harvests in the three years after the spill
(3) So Dr Kocan had a little bit of a problem What he did
(4) was he pOinted to the crash In 1993 Everybody recognizes
(5) that the crash was attributable to thiS ViruS that the hemng
(6) In Pnnce William Sound contracted Not a new ViruS It s been
(7) around elsewhere But he went a step further and he blamed

the
(8) spread of the virus on the 011 spill that In some way he really
(9) couldn t explain to us It had weakened their Immuno - Immune

(10) system
(11) He or counsel drew the analogy to AIDS Unprecedented No
(12) one else had ever suggested thiS before
(13) Dr Kocan In an effort to bolster hiS views referred to
(14) Dr Meyers I m not the only one he said who subscnbes to
(15) thiS 011 spill ViruS theory Dr Meyers the state
(16) tOXicologist also subscnbes to It In fact I was talking to
(17) him just the other day and he confirmed for me that he thought
(18) my theones were all Impeccably correct
(19) Didn t take Dr Meyers iong to agree to jump on a plane
(20) from Juneau come here before you and say, Hogwash This
(21) theory Is ridiculous It can t be expl8lned by hernng
(22) statistiC popUlations I have never subscnbed to It and the
(23) conversation that Dr Kocan told you about was a complete and
(24) utterfabncatlon
(25) So much for herring There was a time In this case that

Vol 53-8577
(1) the principal focus of attentton was on salmon What have we
(2) heard about salmon recently? Virtually nothing In fact
(3) Mr Petumenos dldn t even raise It at all Mr Stoll made
(4) reference to Red Lake but if you II recall the testtmony on
(5) Red Lake salmon from Dr Mundy Phil Mundy the fish expert

he
(6) said We don t know whether there s a problem With Red Lake
(7) because It takes three years and we re only halfway through so
(8) we don t know If there s a problem with Red Lake salmon
(9) But let s step back Red Lake salmon IS only one of many

(10) many many Kodiak lakes Which is a source of salmon for
(11) Kodiak And what does this have to do WIth the borough s use
(12) of Its land anyway?
(13) As to the pinks Well you know the trustees told us that
(14) really It would take a decade decade before the pinks
(15) returned And Dr Peterson who - I m sorry pl8lntlffs
(16) salmon expert whose name escapes me for the moment said
really
(17) that the two sort of linchpin fish species here were hemng
(18) and salmon and that the spill had done temble things to the
(19) salmon
(20) Well what do we know about salmon in 1994? We know that
(21) Since the 011 spill 1990 was the largest commerCIal salmon
(22) catch In the history of record keeping for salmon and those
(23) were the salmon that fed In the streams at the ttme of the 011

(24) spill And the 1991 catch was the second largest catch In
(25) recorded history of salmon records for those who keep them
and
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(1) those were the same fish that Incubated In allegedly Oiled
(2) streams and have salmon crashed the way the trustees have

told
(3) us that s what s happened wouldn t be back for ten years?
(4) What do we know about the 1994 salmon catch? Could we

have
(5) the Video?
(6) (VIdeotape Played)
(7) Snug Harbor August 1994 What you re about to see the
(8) part of the thIrd largest salmon catch In reported history
(9) What did we hear? The pinks are back They re back In record

(10) numbers This at opening statement was one of the linchpins
(11) of the plaintiffs case We had decimated the value of their
(12) lands because we had killed off the most Important fishery to
(13) Pnnce William Sound and Gulf of Alaska Does It look like the
(14) 011 spill killed off the salmon?
(15) (Tape conclUded)
(16) MR DIAMOND Ladles and gentlemen the SClentlflc
(17) evidence that you ve heard Is -Is really sort of just
(18) confirmation that these - these lands recovered qUickly and
(19) that plaintiffs really dldn t lose very much use of anything
(20) for very long
(21) One of the things I found most strllong and I mentioned
(22) thiS bnetly earlier What have we heard about and what have
(23) we not heard about? When It comes to the effects of the all
(24) spill on land we hear about the same handful of places In
(25) Prince William Sound Point Helen Sleepy Bay, North
LaTouche

Vol 53-8579
(1) Rua Cove maybe the Bay of Isles
(2) Where do all the photographs that the plaintiffs show you
(3) come from? Where are all the videos taken? What are all their
(4) witnesses talking about? They re talking about four or five
(5) places There are 1200 miles of shoreline on the parcels for
(6) which plaintiffs want damages The ones that I ve just
(7) menttoned compnse two three miles five miles - give them
(8) ten miles There are 1200 miles of shoreline
(9) You haven t seen any pictures of anything over here any of

(10) the Eyak properties You haven t really seen anything from
(11) Tatitlek except we saw Mr Costello s home video of Bligh
(12) Island And Incidentally, Mr Bush and ICF after talking to
(13) or getting an anecdotal report of oiling there said 26 miles
(14) of shoreline Oiled I believe
(15) What did Mr Costello show you It was one-elghth of a mile
(16) along the rocky outcropping When he came back a week later
(17) It was gone
(18) But we ve heard virtually nothing about anything here
(19) What about the parcels up here? Really, nothing
(20) In the Kenai we have 16 parcels that are owned by English
(21) Bay HarriS Bay McArthur and TarokaArm You ve heard
(22) mentton from the plaintiffs witnesses three of 16 English Bay
(23) parcels that s It What aboutthe other 13? Why do they get
(24) damages for 13 parcels they haven t even shown you pictures
(25) of? No one s come In with any evidence that there was oiling
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(1) of a nature that prevented any use of those In fact they
(2) haven t even put on a witness from English Bay
(3) Port Graham 14 parcels Two out of 14 have been
(4) mentioned In this case with the exception of their part of
(5) McArthur We ve heard about the southeast block Kenal-
(6) that s Windy Bay We heard that from Pat Norman In the closing
(7) week of the trial Chugach Bay Mr Bush I think talked
(8) about Chugach Bay
(9) You heard no mention of anything at the end of the

(10) peninsula You heard no mention of any oiling of any harm to
(11) the Kachemak Bay parcels
(12) Ask yourself Does It mak.e sense If you re trying a land
(13) damage case and your property really has been despoiled
(14) wouldn t you come forward with evidence? Wouldn t you have
(15) somebody talk about the English Bay property and how - how It
(16) was affected by the spill and what the consequences were?
(17) All we hear about - and all you II hear about when
(16) Mr Petumenos gets up again I Imagine Sleepy Bay Bay of
(18) Isles Point Helen northeast LaTouche maybe Rua Cove
maybe
(20) not We ought to pay them for the five for the six or seven
(21) parcels that really were oiled and really were affected But
(22) there are 97 parcels they re seekIng damages for and you ve
(23) heard vIrtually nothing about any of them
(24) Kodiak You know all we hear Is Shuyak Harbor Chief
(25) Harbor Perevalnle Pass Notparcels You know, If they

Vol 53 8581
(1) really had suffered a loss of use why dldn t they come forward
(2) with much more credible eVidence of It?
(3) There s another piece of evidence you ought to consider
(4) terms of what really was damaged and for how long You heard

a
(5) bit about It from Admiral Clancagllnl on this video snippet
(6) but remember there was land owner participation Before
(7) anybody walked off of Bear Cove or east Alallk Bay whether
(8) anybody said west arm of Nuka bay Is done we re not going to
(9) clean It up anymore there was land owner Input

(10) You know you heard from Pat Norman slttlng up here that he
(11) could sort of bring down the - the head of the Coast Guard
(12) operation the head of Exxon s operation to the Kenai
(13) Peninsula because he had a complaint
(14) He acknowledged when Mr Clough was cross-examining him
(15) It had been that way In 1990 91 92 all of these parcels
(16) had to be Signed off on by somebody And probably the best
(17) eVidence Is not litigation evidence not what people say In
(18) depOSitions not what people sayan the witness stand but
when
(19) they re dealing with one another as people to people land
(20) owner to Coast Guard land owner to Exxon - Isn t really
(21) that the most persuasive evidence? And they signed off on all
(22) of these parcels years and years before Mr Bush predicts
(23) persistence will end
(24) What did - thank you
(25) You II remember Chenega and Admiral Clancagllnl told us
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(1) the Chenegans were real sticklers they were the hardest to
(2) deal with they wanted every spot of all removed they wanted
(3) their lands returned to their pre spill conditions
(4) Steve Ward lives In the Village 1992 no one s holding a
(5) gun to his head He s not thinking about lawsuits he s not
(6) thlnklng about Juries and judges What does he say? Major
(7) mechanical has done a great job this beach looks great A
(8) mess In 89 and a very good cleanup job has returned this

beach
(9) to normal

(10) You know that was Sleepy Bay Here Is LA 15 down from
(11) Sleepy Bay
(12) thiS beach very usable by residents of Chenega
(13) this one Is Point Helen this beach Is usable to the
(14) Village people for any and all SUbsistence activities a very
(15) good surprise
(16) Ladles and gentlemen your job Is going to be to decide
(17) whether the 011 spill disrupted the plaintiff corporations use
(18) of their properties And I submit to you that this Is probably
(18) the best evidence of what happened and when It happened and
(20) when the property was restored
(21) Bear In mind the plaintiffs are seeklng damages for years
(22) and years and years on these parcels Steve Ward said they
(23) were very usable by the people of Chenega In 1992
(24) There s one other piece of evidence What did Admiral
(25) Ciancagllnl tell us? Very very few dIsputes We re dealing

Vol 53-8583
(1) with literally thousands of shoreline segments 1200 miles of
(2) parcel shoreline very few disputes as to whether the cleanup
(3) had ended
(4) Could we have the clip?
(5) (VIdeotape Played)
(8) BY VIDEO EXAMINER
(7) Q Cleanup operations were terminated whether it was on a
(8) shoreline or for the summer only upon approval of the Coast
(9) Guard?

(10) A By the federal on scene coordinator yes That s right
(11) Let me - let me backtrack It just wasn t the Coast Guard
(12) saying we re done It - we had people on the shoreline that-
(13) that represented the state of Alaska the land manager whoever
(14) that may be If we were worklng -If we were In the southern
(15) part of the Sound, normally Chenega Village Corporation or
(16) Chugach Corporation or - or the state - state department of
(17) Wildlife or the state department of natural resources we had
(18) about 30 40 different land managers
(19) So what I m saying to you Is that before my deCIsions were
(20) made to whether or not to walk off I had an Input from the
(21) land manager from the state of Alaska from the Coast Guard
(22) from Exxon, and from my sclentlflc advisor, NOAA
(23) Most of - mostly all the shorelines most of them most of
(24) them we were In agreement Where we weren t then we had a
(25) deCIsion maklng process to resolve those disputes
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(1) (End of tape)
(2) MR DIAMOND Sleepy Bay POint Helen Rua Cove-
(3) same names over and over again Why have we heard so much
(4) about so few places and so little about so many? It s
(5) ultimately the plaintiffs want compensation for landlocked
(6) parcels miles away from the nearest shorefront They want
(7) compensation for never oiled parcels They want

compensation
(B) for underground minerai rights and that s why we haven t

heard
(9) about them

(10) Can I have blowup of Instruction No - that s It
(11) MR CLOUGH Can you all see It?
(12) MR DIAMOND Now let me talk law to you something
(13) I m more comfortable With than geomorphology and Intertidal
(14) biology I know something about thiS
(15) ThiS IS a Jury Instruction You ve seen the Jury
(16) Instructions on the measure of damages and the circumstances
of
(In this case a land case loss of use There are a couple of
(1 B) things that are no longer In this case things for which you
(19) may not award damages because under the circumstances
they re
(20) not appropnate
(21) Let me focus first on any alleged reduction In the market
(22) value of any of the plaintiffs properties as a result of the
(23) 011 spill You may be asking yourself why In heaven s name
(24) did we listen to so many witnesses who told us about pre spill
(25) and post spill market values?

Vol 53 6585
(1) On our Side of the case Steve MacSwaln probably spent a
(2) day of your time Norm Lee the parks department appraiser
(3) Wayne Haerer from Kenai - all talking about market values all
(4) diSCUSSing whether market values In the spill affected areas
(5) had gone down as a result of the spill
(6) Well ladles and gentlemen It s no longer In the case
(7) There s a reason for that Everyone concedes that the Exxon
(B) Valdez 011 spill did no permanent harm to the plaintiffs
(9) property

(10) Dr Peterson saId It s a matter of time Mr Bush saId
(11) It s a matter of time The real estate experts Dr Mundy
(12) said No this IS only a temporary harm And when your land
(13) has only been temporarily damaged you don t get any
damages
(14) for lost market value
(15) Now there s a reason for that You know suppose my
(16) towering spruce tree on my yard falls over and It lands on your
(In yard either because my teenage son ran Into It or because I
(IB) dldn t take care of It or Just because It got hit by lightning
(19) It s covering your dnveway you can t get your car In and out
(20) It s covering the walkway you can t get Into your house very
(21) conveniently
(22) As soon as that tree falls on your property It s worth
(23) less It may have been worth $75 000 before but If you had
(24) somebody walking up ready to sign escrow papers they
probably
(25) would want to renegotiate that pOint
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(1) Now once I go out there and chop down the tree and haul It
(2) away and clean up your yard and make whatever repairs have

to
(3) be made. your property IS worth every penny that It was worth
(4) before my tree fell down on It and you haven t lost any market
(5) value
(6) That s what s happened In thiS case There IS agreement
(7) that there IS no long term permanent harm to plaintiffs
(B) property and as a result of that the measure of damages In
(9) this case Is not the reductfon In market value because

(10) ultimately If you compensate the plaintiffs for a reduction In
(11) market value you give them something they dldn tlose
(12) Under the circumstances of this case the measure Is loss
(13) of use My neighbor can t get hiS car In and out he s got to
(14) go rent a car I m on the hook for that
(15) If he was haVing a grand plano delivered that day and they
(16) have to come back another day and they charge him extra I
have
(1 n to pay for that But hiS property Isn t worth any less
(1 B) The plaintiffs agree that ultimately their property will
(19) not be worth any less today or any less In the future than on
(20) March 22nd 1989 So they re not entitled to recover for lost
(21) market value And I regret to be the one to Inform you you
(22) sat through a lot of testimony unnecessarily
(23) You may not award damages for any alleged harm for
(24) plaintiffs ability or right to sell or lease their property
(25) If you had your house on the market when my tree fell down on
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(1) It and you lost a sale because the guy walkrng up the path
(2) couldn t get to your front door to sign the escrow papers and
(3) you ended up haVing to sell for $5,000 less you can recover
(4) for damages to your right to sell or lease the property
(5) But unless that happens unless you put your property on
(6) the market and you can prove that you lost the sale you don t
(7) get recompense for temporary Impairment for a temporary harm

to
(B) the property because If you do you end up better off
(9) Plaintiffs In thiS case admit that they never Intended to

(10) sell any of thiS property They never would have sold any of
(11) this property Some of the witnesses you heard from our
(12) depOSItions said that was a cornerstone of - of their
(13) contract With their shareholders We don t sell ANCSA
(14) property
(15) They have not lost any sales So you cannot award them
(16) damages because they ve lost an ability to sell
(17) Where does that leave you with all the witnesses who ve
(IB) told you about bundle of rights Professor Green s whole
(19) damage analysis sort of rests on the n01l0n that the land owner
(20) lost a bundle of nghts I don tthlnk Professor Green s
(21) analySIS has really very much relevance to thiS case anymore
(22) Can I go to Mr Stoll s famous words7 This was Kodiak
(23) Island Borough s property -I m sorry Kodiak Island Borough 8

(24) claim at the beginning of this case according to Mr Stoll
(25) Did we start on July 57 That was a long 1Ime ago

L
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(1) What does he say? 'After the spill land on Kodiak became
(2) Unmarketable You II see and hear testlmony as to how

property
(3) In Kodiak could not - there just weren t any transactions for
(4) a period oftlme '
(5) And Kodiak s entire approach to this case Is based on the
(6) notion that they lost an opportunity to sell
(7) Remember what Larry Shorett did, their expert? He took
(8) Mr Carlson s pre-spill evaluation and said essentially let s
(8) assume that Kodiak Island Borough had sold these properties

for
(10) their pre-spill value We'll Invest that money at 12 percent
(11) Wish I could get 12 percent but we'll Invest that money at 12
(12) percent They've lost that year s worth of Income
(13) His entire approach to damages In this case was predicated
(14) on the assumption of a recovery for the loss of the ability or
(15) right to sell or lease property
(18) Well not surprisingly the Kodiak Island Borough dldn t
(17) have a for-sale sign on Shuyak Island Dldn t have a for sale
(18) sign on Raspberry Island dldn t have a for sale sign on any of
(18) the properties In dispute Given that fact they can t recover
(20) for lost opportunity to sell, and given that fact I wonder
(21) what relevance Mr Shorett s testimony has to any Issue In this
(22) case He certainly dldn t talk about loss of use
(23) There's something - something else they - they can t
(24) recover for And I mentioned this briefly In my first five
(25) minutes with you Subsistence
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(1) I guess the relevance to all of the testimony that we heard
(2) about concerning the Intertidal zone and health of the
(3) nearshore biota and Its ability to support fish and Its ability
(4) to support wildlife all comes In because of the notion that
(5) that had an Impact on the ability of corporate shareholders to
(6) subsist
(7) Well, what have you heard In this case? Subsistence Is
(8) done by Individuals Corporations don t subsist They may

own
(8) lands on which people subsist but they themselves don t

(10) subsist
(11) What else do you know about subsistence claims? Judge
(12) Shortell Instructed you months ago that the loss of subsistence
(13) harvests Is something that the Individuals own They own that
(14) claim Corporation can t bring It for them
(15) What else do you knoW? They re bringing that claim
(18) That s being adjudicated elsewhere
(17) The shareholders 01 Chenega the shareholders of Port
(18) Graham and English Bay Tatitlek and Eyak will eventually be
(19) compensated what they re due for all past present and future
(20) loss of subsistence harvests Do you award the corporation
(21) damages for the same thing?
(22) Purpose 01 this lawsuit Is to make the plaintiff
(23) corporations whole, not make them better off Your goal also
(24) should be to make Exxon pay for what It legitimately owes but
(25) not make Exxon pay twice
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(1) What do we know about subsistence? What do we know about
(2) whether the loss of subsistence has had any effect on the
(3) corporations? We know that the corporations gain no economic
(4) benefit from subsistence
(5) Kerth Gordaoff first witness to testify before you
(6) testified quite frankly So you mean Whether the shareholders
(7) hunt or fish on the land has no frnanclallmpact one way or
(8) another on the Chugach Alaska Corporation? Answer 'Not to
(9) my knOWledge It doesn t

(10) 'And as we ve already discussed the subsistence actlvrtJes
(11) that are conducted on Chugach Alaska Corporation s lands
don t
(12) pay anything to the corporation correct?
(13) Answer 'That s correct'
(14) Chuck Totemoff second witness In the trial Now, did
(15) Chenega Corporation, before the spill, have policies regarding
(16) shareholder uses of the land?
(17) 'Yes
(18) Question Can you tell us what those were please?
(19) Answer 'Well the policy before the 011 spill was that our
(20) shareholders had the right to go onto our lands and SUbsist and
(21) do other subSistence activities at no charge'
(22) Corporations have not been hurt Maybe the Individuals
(23) have something we don t have to argue about In this court
(24) Maybe elsewhere but not In this court
(25) Mr Petumenos drew an analogy at the very beginning of this

Vol 53 8591
(1) case to a farm He said that Native corporation was like a
(2) farm like a maritime farm We ve had abundant maritime
(3) resources right at Its doorstep and the value of the land was
(4) like the value of a crop to the farmer And If somebody does
(5) something which despoils the crop there ought to be

recompense
(6) and therefore hiS clients - Chugach Alaska Eyak Tatitlek
(7) and Port Graham English Bay, Chenega and Port Graham

ought to
(8) be compensated
(9) Is that a proper analogy? The proper analogy ladles and

(10) gentlemen I suggest Is the one that Mr Dorchester
(11) mentioned It s like a farm co-op The co-op exists to
(12) collect the crops from the farmers It goes out Into the
(13) market and sells them and then It distributes the revenues and
(14) gives them to the farmers
(15) If something happens to the community farm land and all the
(16) farm crops are Wiped out then the farmers sue and recover
what
(17) they re entitled to Why should the co op be allowed to sue and
(18) collect the same damages? The co-op here because It doesn t
(19) charge the shareholders for the rlghtto subsist are the
(20) Native corporations The farmers here are the subSIstence
(21) users
(22) Ladles and gentlemen I suggest to you It would be totally
(23) unjust totally unfair and JUst not nght to hit Exxon twice
(24) for the same loss
(25) All nght SubSistence Is out no reduction In market
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(1) value can be recovered no recovery for any Impairment of the
(2) nght for the ability to sell or lease What does that leave
(3) us With? It leaves us with what we started out with loss of
(4) use
(5) The test bOils down to what uses did the plaintiffs lose
(6) the ability to make of their lands for which somebody would pay
(7) them a fair market value rent
(8) MS SMITH Chuck we have a Juror who needs a pad
(9) MR DIAMOND Glad to know something I m saYing to one

(10) IS reasonably Important
(11) I think we ought to start by asking ourselves a very basic
(12) question Based on the eVidence In thiS case what uses could
(13) the - were the plaintiffs making of their property before the
(14) 011 spill
(15) We subJected you to one of the most painful processes a
(18) C1vll/ury can go through, and that IS making you sit through
(17) the reading of depOSition testimony And for that I apologize
(18) on behalf of Mr Oppenheimer who did more of it than anybody
(19) else
(20) But there was a method to our madness We spent a lot of
(21) time you can Imagine gOing out and taking deposItions of
(22) people from all of these Native corporations and people from
(23) the borough and asking them In the setting of a conference
(24) room but under oath under penalty of surgery Important facts
(25) and we can t drag everybody here and we can t take your time
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(1) out to parade 16 witnesses before you when really there s only
(2) one or two facts we need and that s why we subjected you to
(3) the painful process of listening to deposition testimony
(4) But one of the facts we went out to collect was Tell me
(5) Mr Director tell me Mr Officer of Plaintiff Corporation
(6) how did you use your land before the spill?
(7) And I have my cheat sheet here so I get It right but you
(8) heard through depOSItion - and If you want these during
(9) deliberations read back to you you probably can get them

(10) You heard from Feona Sawden the Port Graham - Port
Graham
(11) director from 1976 to 1989 and she knew of no pre spill uses
(12) of any corporation lands That s what she testified to
(13) Don Emmal the president of English Bay could recall
(14) quote no senous proposals regarding any development or
(15) bUilding on English Bay lands
(IS) Robert Kvasnlkoff, the chairman of the board of English
(17) Bay from 19n to 1992 Corporation explored every opportunity
(18) to make some sort of profitable use of their lands only
(19) conducted one timber sale No other business conducted on ItS
(20) land no leases sales tounsm related actiVities permIts for
(21) hunting and fishing
(22) Edgar Blatchford who did appear In the rebuttal case we
(23) had deposed him and we asked him about Chugach s lands
Other
(24) than the Growler Island lease Stan Stephens that Mr
MacSwaln
(25) told you went up after the all spill Edgar Blatchford knew of
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(1) no uses CAC was making of its land pnor to the spill
(2) And that s consistent WIth live testimony you heard
(3) You remember Peter Nagel the fellow who had worked for
(4) Chugach and before that two other Native corporations and
(5) had some difficult time of It but he told you that except for
(6) clear cut timber - which was not disrupted In any way - CAC
(7) did not at the time he left the employment of the corporation
(8) 1991 make any uses of its lands He did mention Growler
(9) Island

(10) So the fact of the matter Is these lands were not being put
(11) to a lot of uses before the spill and we had a piece of
(12) eVidence that I want to show you you ve seen before but just
(13) to remind you how httle productive use any of these
(14) corporations made of their parcels
(15) This IS the chart for Chugach Alaska Corporation that
(111) Mr Dorchester prepared which compared revenues that Mr
Mundy
(17) projected the corporation would make In his damage analysis
(18) versus real ones
(19) And what he did - you can forget about everything this
(20) Side of the hne What I want to focus on Is what Chugach
(21) Alaska was dOing With Its land In the five years prior to the
(22) 011 spill
(23) And you -If you dldn t wnte down these numbers and you
(24) think they re Important, you may want to write them down now
(25) because this will not be avallable during deliberations - but
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(1) the total revenues of Chugach Alaska from all of its land based
(2) activities all uses of its land In the five years prior to the
(3) spill amounted to $487 000
(4) It s not a tiny small sum but bear In mind how much
(5) profit 12 parcels some of them ranging up to 30 000 or more
(6) acres That s the total revenue Including clear-cut timbering
(7) being conducted on Patton Bay
(8) Chenega five years prior to the spill all revenue
(9) generated by use of its land $2751 That sit

(10) Rather than pull up all the boards III tell you what they
(11) show
(12) Old we bring them all?
(13) MR CLOUGH I don t think so
(14) MR DIAMOND Okay
(15) For 011- for Port Graham It Is 239 580 and for the
(16) other plalntlff corporation with Oiled properties English Bay
(17) It was $4 917
(18) My pOint here Is not to despalrthe land In anyway and not
(19) say that It doesn t have enormous value to the people that own
(20) It My point here Is In terms of uses they could have made of
(21) the land for which people would pay falr market rent When you
(22) look at what was gOing on before the spill the corporations
(23) weren t malong a lot of use of their property
(24) Did the spill prevent them from making any use of these
(25) parcels? I remind you of Mr Nagel s testimony Really.
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(1) Mr Nagel IS the only one who s come In to thiS court and he
(2) was a defense wrtness and he took us on a tour of
(3) corporations parcels
(4) You dldn t get that from anybody from English Bay English
(5) Bay was unrepresented In the case
(6) Pat Norman didn't take you for a tour to the parcels that
(7J were owned by Port Graham You didn't really get - dldn t get
(8) a tour of any of the Eyak or Tatitlek parcels but what did
(g) Nagel leave you with? What he said was that there were 12

(10) parcels and that use on all 12 had not been disrupted in any
(11) way by the all spill
(12) That was - that was confirmed, If you want to check by
(13) deposition testimony
(14) Paul Tweeten who testified by deposition who Is another
(15) CAC land manager confirmed No Interruptions of corporate
use
(16) of the land because of the spill
(17) Collin Middleton corporate counsel for English Bay and the
(18) designated representative of the corporation when the
(lg) corporation was deposed, No harm to any of the corporation s
(20) activities
(21) Emily Swennlng. English Bay director sInce 1987 Knew of
(22) no ongoing or planned use of the corporation In the KenaI
(23) Fjords that was disrupted
(24) Mary Gordaoff president of Tatitlek Spill did not change
(25) the corporation's ability to use Its lands In any way

Vol 53 8597
(1) John Black Chugach Alaska executive vice president No
(2) Interference with any CAC leases or any Interference wrth Its
(3) business operation
(4) Steven UJloka Eyak s controller These revenues Increased
(5) before the spill
(6) Chuck Totemoff who testified in person said pretty much
(7J the same thing
(8) It s not surprising and I don't know that It should be
(9) surprising to you that there wasn't a whole lot of use being

(10) made of these parcels before the spill and there weren t a
(11) whole lot of - whole lot of disruption on account of the
(12) spill
(13) As a reminder, let me show you a clip from one of Steve
(14) MacSwaln s videos This Is Just assembled footage of what
(15) we're dealing with
(16) (VIdeotape Played)
(17) MR DIAMOND These are not HawaIIan beaches These
(18) are wlldemess lands They are rugged They are Isolated
(19) There re not a whole lot of productive uses to which these
(20) lands can be put That's not to depreclate them
(21) (Tape concluded)
(22) MR DIAMOND Thatsnottosaytheyrenotvaluable
(23) to those that own them but In terms of generating fair market
(24) rental which Is the measure of damages for lost use there s
(25) not much of a baSIS for them
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(1) Just to remind you they re pretty desolate Steve
(2) MacSwaln gave you some population numbers
(3) Here s Pnnce William Sound popUlation outSide Chenega
(4) Village on the Westem Pnnce William Sound the Side that was
(5) oiled In all of these census dlstnets which are much larger
(6) than the parcels, remember there are 42 people If you add
(7J the 50 or 60 or 70 that live In Chenega there sunder 125
(8) people that live here This Is not land that has IntenSive use
(9) potential

(10) Kenai Is much the same thing If you put to one side the
(11) Villages of Port Graham and English Bay which are about 125
(12) 150 each all the way from Resurrection Bay down all the way
(13) Just before you get to the Kachemak tum there are 26 people
(14) There s not a lot of use that s being made of this land
(15) today There wasn t a lot of use being made of this land
(16) before the spill, and the spill dldn t disrupt a lot of ongoing
(17) uses
(18) Let me remind you what uses to which these parcels were
(19) being put We saw some subdiVisions baSically unsuccessful
(20) LaTouche town site was one of two private subdivisions
(21) (VIdeotape Played)
(22) MR DIAMOND Both economic failures
(23) The only other productive use that the Native corporations
(24) have made of any of their parcels - English Bay Port Graham
(25) and Chugach Alaska partiCUlarly -Is clear cut timber come
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(1) in and mow It down
(2) This Is Windy Bay We heard from Pat Norman who testified
(3) last week he was one tree stand away from clearcuttJng one
(4) line of trees between the shoreline and cfearcuttlng
(5) (Tape concluded)
(6) MR DIAMOND That s the productive use that was made
(7J the prlncfpal productive use that was made of these parcels
(8) and guess what? The spill had no Impact on that
(9) May I take a break?

(10) THE COURT Sure
(11) THE CLERK Please nse This court stands In
(12) recess (Tlme now 2 27 P m
(13) (Jury out at 2 27 pm)
(14) (Recess from 2 27 P m to 2 38 pm)
(15) (Jury In at 238 pm)
(16) THE CLERK Please rise This court now resumes Its
(17) session Please be seated
(18) MR DIAMOND I wantto talk to you very briefly about
(19) KIB lands what uses were arguably not made I want to talk to
(20) you about OPA 90 and selected but unconveyed lands I d like
(21) to talk to you briefly about damage calculations and then I
(22) Will be done
(23) But let s talk about KIB Totally different kind of
(24) oiling Wayne Purdom came In told you about the places that
(25) were heavily 011 told you what It was like In the balance of

-,
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(1) the borough and told you that the plaintiffs parcels In the
(2) balance of the borough
(3) We ve seen 400 - basically 400 feet of heavily oiled
(4) shoreline In Kodiak none of It owned by the borough versus
(5) 3 000 miles of shoreline
(6) There was no little all In Kodiak of substance that I d
(7) like to remind my friend Mr Stoll that he had to go to
(8) MalaYSia to bring us a mousse patty or at least that s what
(9) the chemists say It was

(10) Let s talk recreatIOnal uses of Kodiak Island Borough
(11) property because really that s the only Impairment that
(12) anyone has ever suggested might have happened
(13) You II remember when Mayor Selby who Is with us today was
(14)! on the stand John Clough took us through the StatiStiCS the
(15) hunting fishing statistiCS And the numbers don t lie
(16) Hunting and flshmg m Kodiak did not decline In fact
(In Increased from 1988 to 1989
(18) Let s take a brief look at some Video from Kodiak just as
(19) a remmder of what the OIling was like and ask yourself Do
(20) you think that any Significant Impairment was made to any use
(21) of this property
(22) (VIdeotape Played)
(23) MR DIAMOND This IS the Sltklnak parcel These were
(24) Fred Byars Videos you remember he was the fellow who had
hiS
(25) own helicopter And thiS IS July of 1989 at the height of the
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(1) worst for Kodiak
(2) Does that look like It s awash of all? Does It look like
(3) It s In a sea of tar balls or mousse?
(4) And bear In mind these are parcels These are pictures of
(5) the land that we re litigating over unlike the pictures that
(6) Mr Stoll has shown you of land that we re not litigating
(7) over This IS the delta parcel the south arm parcel
(8) And we are coming up on a - right here IS a setnet site
(9) July of 1989 fishing contmued Here s the Hidden Basm

(10) parcel
(11) Does It look like these parcels are any less usable than
(12) you could Imagine them before the all spill?
(13) As we tum the corner we re coming up on a fisherman In
(14) the water This IS Pasagshak Again ask yourself Does It
(15) look like these parcels were not available to the community for
(16) recreational purposes?
(1 n These are pictures of what we re fighting over not
(18) pictures of what we re not fighting over
(19) Somebody In the water at the very end kids sWimming July
(20) 11 1989 Pictures don t lie
(21) (Tape conclUded)
(22) MR DIAMOND But beann mind not only did we have
(23) pictures from KIB we had two alleged - two representatives of
(24) KIB government who testified m court - I m sorry testified
(25) by way of depOSItion Could we put up the CaSSidy quote?
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(1) ChUck CaSSidy who IS KlB s land manager and resource
(2) manager testified about recreational use In 1989
(3) 'Have you spoken With anyone who has had their recreational
(4) plans affected as a result of the 011 spill s effect on
(5) property?
(8) On borough property anyway not just borough property?
(7) Let s start with Just borough property
(8) You re saying SUbsequent to the oil spill?
(9) Correct

(10) Answer No I can t think of any
(11) Now come on ladles and gentlemen thiS Is the land use
(12) manager Who would know better If the spill disrupted the
(13) borough s principal use of these parcels for recreation? You
(14) know maybe the only person who would know better would be
(15) Unda Freed the communrty development director who also
(16) testified by way of depOSItion who told you that she could not
(In think of any affect on the use of any borough property with the
(18) exception of somebody who she thought delayed a kayaklng
triP
(19) to Shuyak Island
(20) Now Kodiak I; not a big place We ve heard that from Mr
(21) Stoll Unda Freed and Chuck CaSSidy would know If the all
(22) spill truly disrupted recreational use of borough property
(23) These people aren t lying to you They re telling you It Just
(24) dldn t happen What other uses could they have made of the
(25) property? None These are recreational properties
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(1) Let s talk an Issue only pertains to Port Graham English
(2) Bay and Chugach Alaska And I know It s an Issue that at
(3) least one of you Is CUriOUS about Selected but unconveyed
(4) parcels Could we have the whole jury mstructlon for that on
(5) the Barco?
(8) MS SMITH Itssolonglhadtoputltontwo
(7) pages
(8) MR DIAMOND Jury InstructJon No 21s so long that
(9) It Sbeen put on two pages

(10) It Will tell you everything you ever wanted to know about
(11) selected but unconveyed parcels and what the legal status of
(12) those parcels are under the law But here s page 1 of 2
(13) You will find out that Native corporations do not have any
(14) legal title or right of possession for lands that have been
(15) selected but not conveyed Therefore Native corporations do
(16) not have a right to use lands that have been selected but not
(In conveyed without the consent or approval of the federal
(18) government
(19) In short sweet terms they may be getttng legal title
(20) eventually but In the interim they have no right to possess
(21) no right to explOit no right to use
(22) This IS a use case If you don t have the right to use the
(23) property then you haven t lost any use and you re not entitled
(24) to compensation
(25) Now you heard testimony about thiS Peter Nagel with CAC

l
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(1) talked about CAC s parcels You may want to wnte this down
(2) because he Identified three parcels which In their entirety
(3) were simply selected but not conveyed at the time of the 011

(4) spill and continued In that status untll he left at least
(5) until he left employment with CAC In Apnl of 1991
(6) And they re big parcels They were the Silver Lake parcel
(7) Nellie Juan and Comfort Cove Three Sliver Lake parcels that
(6) CAC did not have any right to use He also said portions of
(9) the Snow River parcel, that s the parcel on the Seward Highway

(10) and Macleod Harbor that s down on Montague
(11) It s theIr adjunct timber parcel he told you about They
(12) did not have the nght to use them at the time of the spill and
(13) through 1991 And If they didn't have the right to use them
(14) It s hard to see how they have been harmed In terms of loss of
(15) use
(16) Pat Norman admitted - Pat Norman Is Port Graham -
(17) admitted during the deposition portion that was read to you
(18) that It would be at least three years before the land In the
(19) Kenai Fjords that Port Graham had selected would be conveyed
(20) and that was as of 1992 so they don t anticipate getting that
(21) land at least until 1995 and he said until they get It they
(22) have no benefit from It They can't use It
(23) AgaIn If they can't use the land, what are they doing
(24) suing for loss of use of the land? It doesn t make sense And
(25) It s not small potatoes, ladles and gentlemen we re talking
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(1) about a lot of parcels that fall Into thIs category I II read
(2) them to you qUickly but go back and look at plaintiffs
(3) exhibit 1126 and Plaintiffs Exhibit 1127 They re the Port
(4) Graham maps and they distinguish what's been conveyed and

what
(5) hasn t
(6) And there are eight Port Graham parcels that Port Graham
(7) has no right to use and maybe that's why we dldn t hear very
(8) much about them They re East Alallk Bay Harris Bay - don t
(9) write them down, you can look them up McArthur Peninsula

(10) Paguna Bay Sandy Bay South Surpnse and Quartz Bays West
(11) Alalllk Bay and the West Arm of Nuka Bay
(12) Of the $17 8 million that Port Graham Isseeking under
(13) Dr Mundy s analysis those eight parcels represent
(14) $9 138 000 It they dldn t have the right to use them then
(15) the 011 spill dldn t prevent them from making any use of them
(16) and therefore they re not entitled to damages for them
(17) Finally English Bay Don Emmal English Bay's president
(18) admitted that English Bay residents were restricted from using
(19) the Kenai Fjords parcels because quote It s In the park and
(20) not owned by us That was deposition testimony that was read
(21) to you It s consistent with Jury Instruction 26 which Is the
(22) law of thIs case that JUdge Shortell will give to you
(23) In terms of English Bay parcels I think It s - I ve
(24) forgotten the count, I think It s eight of 14 but look at
(25) PX1132 and PX1133 those are the English Bay maps They II
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(1) tell you whIch ones are selected and which ones are conveyed
(2) The ones that aren t conveyed are Simply selected but
(3) unconveyed They are Bear Cove Beauty Cove Hams

Peninsula
(4) James Lagoon McArthur Pass North Arm of Nuka Bay Paguna

Arm
(5) Ragged Island Sandy Bay North and Taroka Arm
(6) Those accountfor $6 138 000 for English Bay s 11 million
(7) dollar claim In this case If they dldn t have any right to
(8) use them then the 011 spill dldn t prevent them from using
(9) them and they ought not to be compensated for them

(10) Your job Is to make English Bay Port Graham and CAC whole
(11) It s not to put money In their pocket representing uses that
(12) they never had a right to engage In That s alii m gOing to
(13) say on selected but unconveyed
(14) let s talk about how the Natlve corporations calculate
(15) theIr damages I have selected by way of example the
(16) worksheet - and you re going to get a package of these these
(17) are PX1541 there s one for each parcel There Is one for each
(18) subsurface estate that Chugach Alaska Is seeking damages for
(19) They re all laid out In the same way
(20) These are Dr Mundy s analyses of the parcels and If you
(21) can keep yourself from lookIng at the marginal notes before I
(22) get there, let me take you through how the calculation Is
(23) done
(24) Basically he added up the number of acres and came up with
(25) a pnce per acre and came up with three million - thiS IS I
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(1) shOUld have told you the north LaTouche Island parcel
(2) Remember LaTouche Is divided CAC owns south LaTouche

North
(3) LaTouche is owned by Chenega this Is the Chenega pornon
(4) He came up with a total value of three million and-change
(5) Camed It over to here assumed a rent rate of mne percent
(8) and nine percent tlmes this three million generates this stream
(7) of numbers which he carries out for 37 years $277 277 per
(8) year
(9) He then said Okay this Is what they would have got had

(10) there been 011 spilled and thIs Is what they got because of the
(11) 011 spill, zero Here s the difference I m going to
(12) present-value the difference so It s expressed In terms of
(13) today s dollars and I m going to come up with an Impaired
(14) valuatlon and the Impaired valuation Is In the damage
(15) conclusIon It s right here total damage to parcel actually
(16) here economic rent loss 2441 000
(17) So his analySIS Is that on this parcel over the next 30
(18) years the Chenega Corporation Is gOing to lose $24 million
(19) that 11 otherwise would have earned had there been no 011
(20) spill and he does this for all the parcels He does thiS for
(21) all the subsurface estates
(22) let s talk about some problems with this analysis Number
(23) one what does he start off with as Impaired property? The
(24) total acreage of the north Chenega parcel on LaTouche - I m
(25) sorry the Chenega parcel on North LaTouche Is 3 243 acres
He

I I
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(1) assumes that Chenega lost rent on all 3 200 acres
(2) Now that Includes ladles and gentlemen the mountams on
(3) that Island It Includes every bit of property And you have
(4) to ask yourself whether that makes sense whether In fact the
(5) 011 spill caused the Chenega Corporation to lose the use of the
(6) entire parcel
(7) You have to ask yourself first what would they have done
(8) with It? The Intenor IS mountainous We have a short Video
(9) clip on North LaTouche Let s run It

(10) Bear In mind we were told by Carl Propes that thiS was a
(11) parcel that the federal government basically abandoned In
(12) negotiations they dldn t really see any great need for It
(13) (VIdeotape Played)
(14) \ MR DIAMOND It s got a mountamouslntenor It s
(15) got abandoned mines no present mmeral resources The
timber
(16) IS scrub timber, not usable for any commerCIal purpose and
(17) It s got two failed town sites, two failed subdivisions on It
(18) (Tape concluded)
(19) MR DIAMOND YetDr Mundysaysthatthecorporatlon
(20) could have used the entire thing Ask yourself whether that
(21) makes sense This Is probably not the best example You
know
(22) the best example IS the Silver Lake parcel and you II remember
(23) Mr Dorchester took you on a flight over the Silver Lake
(24) parcel I won t make you do that all over again But Just
(25) remember what It looked like
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(1) (VIdeotape Played)
(2) MS SMITH Sorry, III make you do It all over
(3) agam
(4) MR DIAMOND Chugach Alaska property
(5) Now senously folks how were they gomg to use thiS
(6) before the spill? I mean It s beautiful It s grandeur It s
(7) spectacular but we re 5 000 feet up These are truly
(8) mountams and glaCiers Dr Mundy says the 011 spill prevented
(9) the use of thiS land

(10) Give me a break How were they gOing to use It before the
(11) spill? They dldn t use It at all before the spill What uses
(12) did It prevent? It s gorgeous beaUtIful spectacular natural
(13) land but the owner of thiS land dldn t lose any use by virtue
(14) of the 011 spill
(15) (Tape conclUded)
(16) MR DIAMOND Dr Mundy does thiS throughout On
(17) every parcel, he s got the whole parcel, lock stock, barrel,
(18) mountain and glacier Ask yourself whether that makes sense
(19) Let s assume It does I won t quarrel WIth Itfor the time
(20) bemg He comes up WIth a value total value by mUltlplymg
(21) all of the acres by hiS pnce comes up with a land rent uSing
(22) a mne percent figure And the mne percent figure was based
(23) on the fact that these are natural lands that the government
(24) would acquire them for preservation value Keep them
available
(25) for posterity
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(1) Hold It a second folks Maybe the federal government and
(2) the trustees buy land for posterity, but they don t lease
(3) lands Who Is going to pay nine percent of $3 million Where
(4) does that come from?
(5) There Is - could I have Mr Mundy speak to us?
(6) (VIdeotape Played)
(7) BY VIDEO EXAMINER
(8) Q And based on your research do you believe there Is a
(9) rental or a lease market for natural lands In Alaska?

(10) A I do not believe that there s a rental market for natural
(11) lands
(12) (End of tape)
(13) MR DIAMOND Mr seldin s partner was asked Does It
(14) make any sense If you can't - there s no lease market to do
(15) an analysIs which assumes that you use a nine percent lease
(111) rate? Look at thiS
(17) (VIdeotape played)
(18) BY VIDEO EXAMINER
(19) Q Now Dr Mundy has testlfled there really Is no rental
(20) value or lease - no rental market or lease market for lands
(21) as natural lands That being the case, do you see any
(22) theoretical problem WIth him applying a rental rate based on a
(23) underlYing fee value established by a highest and best use of
(24) natural lands?
(25) A Well, If I can assume that what you said Is correct and
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(1) accurate I would say yes, there III a problem
(2) (End of tape )
(3) MR DIAMOND We got a big problem, because this Is
(4) Dr Mundy s analysis and his analysis Is based on the
(5) assumption that you could fmd somebody to pay this falr market
(6) rent and remember, that s the Instruction Find what uses
(7) they lost fmd what somebody would pay as falr market value
(8) rent He uses mne percent to derive a rent of $2n 000 a
(9) year, but he admits that nobody would pay that because there Is

(10) no rental market for this property
(11) Problem number two But problem number two leads to
(12) problem number three $2n OOO? Can you Imagine anybody
(13) paying $2n 000 for rent on north Chenega? Why In heaven s
(14) name would they do It? It s lovely to look at, It doesn t cost
(15) you anything to look at It You take your boat by It There s
(16) no productJve economic use of that parcel, and If you look at
(17) the total-Its relationship to Chenega s total rents earned
(16) In the five years before the 011 spill, It s a hundred times a
(19) hundred times what they earned on all of their parcels
(20) Dr Mundy assumes they would earn on Just this parcel In one
(21) month
(22) Somebody s trying to put one over on you Because this Is
(23) JUst not real world
(24) Ultimately Mr Mundy - or Dr Mundy admitted It under
(25) penetrating cross-examination that these are simply flctJons
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(1) of one's Imagination Mr Oppenheimer asked him about
(2) hypothetical revenue stream and he asked him "There Is not a
(3) Single number on this worksheet that represents any actual
(4) Income Isn tthat nght?
(5) 'That s correct
(6) 'Not a single one? I Just wantto be sure' -
(1) Mr Oppenheimer really likes to be careful when he does
(8) cross examination
(9) Am I right, there s not a single revenue number there?

(10) If I'm not missing anything that - that Is an actual
(11) revenue number
(12) 'No that s correct '
(13) Now you could put whatever numbers you want down on
paper
(14) and Dr - Dr Mundy could have Just easily moved the decimal
(15) point to the left or to the right We could be talking about
(16) $2 million a month In rent $2 billion a month In rent Where
(17) does It come from? You re entitled to compensate the plaintiff
(18) corporations to make them whole but this Is not representative
(111) of anything that they lost any use they could have made of the
(20) property that would have generated any Income
(21) Well that takes us to number four I don t really want to
(22) engage In the great debate of the appralsallndustry over
(23) natural lands versus unnatural lands because I don't think It
(24) makes a whole heck of a lot of difference when you get down to
(25) It $950 an acre you know where does It come from? This Is

(1)

(2)

(3)

(4)

(5)

(6)

(1)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(111)

(20)

(21)

(22)

(23)

(24)

(25)
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Jim Bush Is a lovely guy he has to - he looks so much
like my partner Mr Oppenheimer
What did he say? You know no one had ever tried to
estimate - estimate persistence and he COined the phrase that
will live In the annals of this case Sctentlflc wild ass
guess It s just swag
You know - and the next - the very next witness was
Dr Mundy who got up - Just lean It against the chart
The very next witness to get up was Bill Mundy who said
Well my appraisal Is sort of like this It s like Mr Bush
said sclentlfic wild ass guess we do the best we can
I believe he s doing the best he can with very limited
Information and on behalf of clients who want him to be able
to come up with the longest persistence estimates possible
Mr Petumenos showed you a sheet from the Exxon briefing
book, and I urge you to take a look at that sheet Dldn t put
In the entire briefing book
That s something that Jerry Neff prepared before anybody
did any research on the Exxon Valdez 011 spill before anybody
had the benefit of any of the sctentlfic work and even If you
look at It It's got two bars and some of them are very short
and some of them are very long for persistence But It was
done before anybody knew what persistence would be like In
Prince William Sound and the Gulf of Alaska
But I have a final problem with this 19 years? Come on
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(1) what the federal government paid for a piece of park land
(2) adjacent to Disney World In Flonda and that s the fair market
(3) value for land wilderness land In Alaska?
(4) Every WItness has told you that you know you can call It
(5) natural lands whatever you want the government only pays
(6) going rates So to the extent that he comes up with a value
(1) number to generate Income numbers It s got to be real And
(8) 950 ladles and gentlemen Is not real It s a figment of
(9) Dr Mundy s Imagination It s what Mr Seldin told us the

(10) government should pay but It s too cheap Mr Lee told us
(11) they never paid that they pay what the commercial going rate
(12) Is for property In the area
(13) And we had Mr Wallace who the plaintiffs called as a
(14) rebuttal witness he s the apprelser who did the appralsels on
(15) Seal Bay and Tonk! Cape down In Kodiak That s the - the land
(16) that the trustees bought for $38 million
(17) And he admitted the reason the trustees paid $38 million
(18) was because It had timber on It valuable stands of timber that
(19) made the going rate In the commerclal market that much but
(20) when we boiled It all down the value of the land on a per acre
(21) basis was $262 Dr Mundy uses 950
(22) One more I could go on on this chart, but one more
(23) Impairment 19 years of Impairment on this parcel
(24) Mr Petumenos said, you know they ve really been the only
ones
(25) that have come forward with Impairment estimates
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(1) 19 years the Chenega Corporation s not going to be able to use
(2) thiS land? I mean does that strike you nght? Based on
(3) everything you ve heard about the speed of recovery of

property
(4) In this area 19 years? It has no bearing It may be
(5) scientifically accurate that for 19 years you could find specks
(6) of 011 or asphaltic material somewhere on the shoreline but It
(1) has no relationship whatsoever to whether the land can be
(8) used
(9) Let s go to Steve Ward s comments on north LaTouche

(10) parcel
(11) What does Mr Ward tell us about the very parcel that
(12) Mr - that Dr Mundy says Is going to be Impaired for 20
(13) years? He says this beach looks great this Is a very high use
(14) area for the Village It s a mess In 89 and a very good
(15) cleanup has returned the beach to normal In 1992
(16) Ladles and gentlemen, 1992 was right here and Dr Mundy s
(17) got this - this parcel impaired for another 15 years
(18) Somebody s trying to pull one over on you
(19) What else did he say elsewhere on this Island? Area has
(20) light asphalt In a few places We agree we acknowledge that
(21) Heavier 011 also removed by team This beach very usable by
(22) residents of Chenega
(23) No one s holding a gun to Steve Ward s head He s got
(24) every Interest In the world every Incentive In the world to
(25) tell the Coast Guard that this land really is In sick shape
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(1) And what does he tell them? Signs off, no further treatment
(2) reqUired very usable by residents of Chenega 15 years before
(3) Dr Mundy s persistence estimates end
(4) There s a real problem With thiS analySIS a real problem
(5) The persistence numbers are unreal The rental rate numbers
(6) are unreal The valuation numbers of the land on a per acre
(7) baSIS are unreal and assuming that the corporation lost the
(B) entire use of the entire parcellS unreal
(9) Now you can criticize Mr Dorchester and Mr MacSwaln for

(10) lots of things, you know you can criticize them for running up
(11) a tab and doing too much work and spending too many days In
the
(12)-fleld and hiring too many people and bUying too expensive
(13) computer equipment but at least they dldn t make fundamental
(14) stupid assumptions like thiS Is based on In computing
(15) damages maybe you want to start WIth this and maybe you
want
(16) to try to fiX It up and maybe you want to make adjustments for
(17) some of the grandiose assumptions that are not based on
(lB) anything except absolute fantasy land Maybe that s a starting
(19) place If you prefer that than starting with Mr Dorchester
(20) That's what Mr Roddewlg did and I'm gOing to get to that
(21) In a minute but I got to talk to you about archaeology I
(22) JUst have to take a couple of minutes
(23) 44 sites that you ve heard about They really do fall In
(24) four categones sites which aren t sites sites which are
(25) sites but weren t In harm s way and sites that were close

~lI I
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(1) nowhere close to where the all Was
(2) If you stop and think about It It makes a great deal of
(3) sense We dldn t all trees We didn't all uplands What got
(4) Oiled was what got earned In with the tides And the all got
(5) as far as the top of the upper intertidal In some Instances
(6) It may have splashed Into the splash zone and arguably maybe
(7) It got to the storm berms that you ve seen pictures of
(B) Well. most of that Is not owned by the Native corporations
(9) In the first place The Intertidal zone - and you re going to

(10) get an Instruction from JUdge Shortell on this -Is owned by
(11) the state of Alaska You folks own It You own those
(12) artifacts To the extent any harm was done, we ought to pay
(13) you not them
(14) But what artifacts were there that could have been oiled?
(15) I mean If It was In the Intertidal zone the middens or
(18) whatever was there would have decayed a long time ago and
would
(17) have fallen and we d just have artifact scatter
(18) Where there are artifacts, where there are Intact
(Ill) artifacts where there are true sites that are worthy of
(20) Investigation they re In the uplands And I spent a fair
(21) amount of time - and maybe I bored you a little bit talking to
(22) Lora Johnson about sites - thiS fox farm up here and this old
(23) tent frame and bunch of springs here and the 15 5O-gallon
drums
(24) over here my point wasn t to disparage her or Insult her It
(25) wasn t to bore you It was to bring home the point that most of
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(1) misses They could have been hurt by the all for one reason or
(2) another but weren t wlth two pOSSible exceptions But I want
(3) to talk first about Sites which aren t sites
(4) You heard from Professor Dekln who spoke at 40 miles an
(5) hour that 22 of the 44 sites all they are artifacts that have
(8) fallen out of decayed now no-longer eXistent middens and
(7) every day they wash up and down In the Intertidal zone and to
(B) the best of anyone s knOWledge there Is nothing else there
(9) Well, $30 million 20 years worth of archaeological

(10) expeditions and digs to deal WIth artifact that Professor Dekln
(11) said Once they fall out of context they re simply objects
(12) Mr Petumenos said the plaintiffs really have the only
(13) eVidence of what s there and what s not there These are the
(14) summary sheets the summary sheets that Lora Johnson
testified
(15) that she prepared based on the paralegals s work In
(16) Mr Fortier s office
(17) They re very thorough They attach all of the Exxon field
(18) notes I Invite you I urge you before you award a dollar s
(19) worth of archaeological damage to comb through these and do
It
(20) on a site by site baSIS And as to the 22 sites that Professor
(21) Dekln says are really not Sites, they re just Isolated
(22) artifacts see If you can find anybody who says There re
(23) really sites there
(24) What s In here are - maybe this Is a site indication of a
(25) site but not sites and In any event they put them In places
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(1) these materials are In the uplands and they weren t even close
(2) to being oiled And I Invite you to look at the record and see
(3) If you can find any evidence that says I m wrong
(4) We have eight sites that were within harm s way SIX of
(5) them are like the - the Short Arm Shipyard you saw pictures
(6) of All that remains of the site are creosoted pilings In the
(7) water
(8) Could they have been oiled? Arguably Maybe those were
(9) oiled But were they harmed In any way? I mean seriously

(10) you award damages based on that?
(11) There are only two places two places that were at all
(12) affected by the all spill There IS Chenega schoolhouse
(13) Lunch break?
(14) MS SMITH You forgot the Lobdell chart
(15) MR DIAMOND All nght we IIsklp the Lobdell
(16) chart The Chenega schoolhouse It got graffiti on It This
(17) was one of the Sites that was harmed In 1989 Has anybody
been
(18) able to connect thiS up to Exxon?
(19) You know the quote here - when you go Into the jury room
(20) and you read thiS - I think it says Exxon sucks •
(21) Now that could have been wntten by an Exxon employee I
(22) don t know any of those people and I certainly would not have
(23) done that It could have been and maybe that s connected up
(24) With Exxon but has that been proved by a preponderance of
the
(25) eVidence
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(1) But so what award damages for this what you think Is
(2) appropriate to fix up that graffiti
(3) Here IS the only other archaeological site that anybody has
(4) said was harmed In any way this Is - thiS IS a test I m
(5) going to know it without looking It's North Crafton North
(8) Crafton burial cave
(7) You remember there was some testimony and some video
(8) footage that Lora Johnson showed us of some digging and
(9) scratchlngs Nobody knows who did It this has been a site of

(10) prior acts of vandalism No known connection to Exxon If you
(11) think we oughtto pay for it you know come up with a
(12) reasonable number to enclose that to cover it up so that it
(13) doesn t happen anymore but I submit to you it s got no
(14) connection WIth the 011 spill
(15) All right let s get to the truth of the matter The heart
(18) of the archaeological claim Is not that anything got damaged by
(17) 011 because anythIng that got damaged by 011 could have been
(18) cleaned off could have been repaired could have been
curated
(111) as It was
(20) Nothing - the heart of the matter Is not that during the
(21) course of the cleanup people WIth high pressure nozzles rUined
(22) known archaeological Intact resources this Is all about the
(23) threat of future vandalism what they call the loss of
(24) confidentiality
(25) Now I don t want to disparage confidentiality. but no
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(1) one s testified that it s a method of resource protection and
(2) it really doesn t stack up very well because If you want to
(3) find out where artifacts are In Prince William Sound it s not
(4) real hard to do that That s not the principal grounds Why I
(5) think you ought to just tum a deaf ear to this claim
(8) What they re telling you Is that because Exxon brought
(7) cleanup workers to some of these sites - and it s not 11 000
(8) because Andy Teal told you we never had more than 3 000

people
(9) In the field put that aside Because we brought 011 spill

(10) workers to some of these sites they will one day pillage
(11) desecrate vandalize and loot
(12) Now I leave you with two simple thoughts What s the
(13) baSIS of It? It hasn t happened In five years Today Is
(14) Tuesday Thursday will mark the fifth anniversary of the
(15) termination of the 1989 cleanup In five years no one s
(18) returned to vandalize pillage desecrate or othelWlse harm a
(17) single one of these 44 sites It defies credulity to think
(18) that It s gOing to happen In the Sixth or the seventh year or
(1 B) that they have proven by a preponderance of the evidence that
(20) It s gOing to happen It's a fiction It s Just not real
(21) world It s Just like Dr Mundy s charts
(22) Make them whole not better off They re not going to be
(23) harmed by future vandalism and there s no evidence to the
(24) contrary
(25) But even If there was ask yourselves after you ve gotten

9-13-94 VOLUME 53 XMAX(38)

Vol 53 8622
(1) the Instructions and after you ve read them and after you ve
(2) thought about them Is It reasonable to hold Exxon responsible
(3) If after five years one of Its employees comes back and digs
(4) around at the Chenega schoolhouse or Disk Island or Crafton
(5) Island burial cave or any of the others? There s an
(6) instruction that s called proximate cause and ultlmately what
(7) It says Is Is it reasonable to hold the person responsible for
(8) the conduct of somebody else or for the consequences of the
(9) conduct of somebody else

(10) I pose it to you the following hypothetical My tree has
(11) fallen down and Instead of cutting it all up myself I hire
(12) some kIds In the neighborhood And dunng the course of
(13) cutting up that tree that fell down over your dnveway they
(14) happened to discover that under the tarpaulin in the garage Is
(15) a vintage 1954 Falrlane In mint condmon And then five years
(18) later one of those teenagers who goes bad comes back and
(17) steals that Falrlane
(18) Are you going to hold me responsible for that? Are you
(19) gOing to hold Exxon responsible, If somebody they hired In
1989
(20) returns In 1995 96 '98 years later for dOing an act not
(21) under the company s control and commits an act of vandalism?
(22) Even If there was some evidence that this was gOing to happen
(23) I submit to you it would be unfair unjust and unreasonable
(24) for you to attach responsibility to Exxon
(25) Enough on archaeology Let s go back to land damages and
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(1) III close
(2) I said you could start with Dr Mundy s numbers and you
(3) could try to fix them up or you could start from scratch and
(4) work your way from the bottom up Let s start from the top
(5) down
(8) You ve seen this chart before I think Mr Roddewlg talked
(7) about It I think Mr Dorchester talked about It If you
(8) could put up on the screen just so that the jury knows what it
(9) looks like If we could have DX1403n

(10) Okay this chart will not be available for you for among
(11) other reasons these magnets are so big It will demagnetize
(12) your watches We have put In simple tabular form for those of
(13) you who write these things now DX14037 It s got the same
(14) Information
(15) But If you want to start with Mr Mundy s numbers or
(18) Dr Mundy s numbers and try to make some reasonable
real world
(17) adjustments for what really got harmed here this Is what you
(18) want to work from And I II caution you these numbers already
(lB) start off as high because we ve included the $6 9 million for
(20) CAC s claims that are selected but unconveyed and 9 1 million
(21) for Port Graham and English Bay 6 1 million Those are In
(22) here so we re not taking those numbers out
(23) In fairness some of them would fall off by themselves
(24) because some of those for example are landlocked The
Silver
(25) Lake parcel as an example or the Nellie Juan parcells an
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(1) example of that But &tart with 86 million 751 (SIC) and If
(2) you take off for parcels like Snow River that sits off the
(3) Seward Highway you know and If you take off all of the other
(4) unolled parcels Eyak Tatitlek and If you take off the
(5) underground mineral rights of CAC -
(6) I ask you something How could those have been hurt by an
(7) 011 spill? Old that stop anybody from digging for gold did It
(8) stop anybody from exploiting these resources?
(9) And here s the big one mountains and glaciers Old It

(10) stop any of the Native corporations from using their uplands?
(11) Could they have used them? Should they get rents for them If
(12) they couldn t have used them? You take those off you get
down
(13) to 18 8 Then you got to make some other adjustments
(14) Could I have the other board?
(15) We talk about natural lands If you put In a reasonable
(16) figure more than the $262 an acre that Mr Wallace told you
(17) was really the land value at seal Bay but If you put In a
(18) reasonable number, say three $400 an acre Instead of the 950
(19) that Dr Mundy uses, continuing land use he assumes that the
(20) corporatlons get zero value You saw the LaTouche numbers
(21) zero value during the first couple of years regardless of
(22) whether they were partially usable mostly usable he says
(23) zero
(24) We say you got to give us credit for continuing uses
(25) It s not fair to say that even the oiled shoreline segment had
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(1) no use and no long term effects Get rid of swag and plug In a
(2) four year max number period of persistence and It gets you
(3) down to 5 951 000 There s stili some discount rates that will
(4) make your head Spin If you work In finanCIal markets There s
(5) some other assumptions that If you look In your notes our
(6) WItnesses talked about - but thiS IS a far cry from
(7) 86751 000
(8) Let s work from the bottom up What did Mr Dorchester
(9) do? I submltto you, If you think about It what he did Is

(10) exactly what JUdge Shortell Is going to Instruct you to do He
(11) looked at which lands really were rendered not usable by the
(12) spill and he eliminated non oiled parcels because they were
(13) unolled It dldn t - the spill did not prevent anybody from
(14) uSing them And then he said okay let s assume that the 011

(15) spill had an effect on these parcels what portions of those
(16) parcels could they not use?
(17) And then he said what uses what use could they have made
(18) He looked at manne commercial are they valuable for setnet
(19) sites are they valuable for log transfer faCIlities are they
(20) valuable for potential subdiVISions and he aSSigned some
(21) reasonable rental rate for those values to the extent that he
(22) had them and he used reasonable persistence numbers then
he
(23) used reasonable rental rates and he came up WIth - his working
(24) assumption was that Exxon should pay - sounds like
(25) Dr Peterson - but we put 011 on these properties we took
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(1) over the use of at least the shorelln.related properties where
(2) we did put 011 we put people there we ought to pay Just
(3) compensation for that which we really used and therefore
(4) prevented the plalntlff from using
(5) These are the numbers You heard how he derived them
(6) Even If you have problems with some of his assumptions
(7) even If as Mr Petumenos said he II too stlngy and that a six
(8) percent rental rate Just doesn't cut It where does It get
(9) you? And I think at least one of you took most of these

(10) numbers down -If they're Important to you, you should, I
(11) don t think this will be avallable to you, but even If you use
(12) the most generous assumptions, you get up to $3 250 000 and
(13) change If you Jump over and use the natural lands value of
(14) Dr Mundy assuming we capitulate and we think the federal
(15) govemment Is In the business of giving the money away for
park
(16) land you only get the $2 5 million
(17) I suggest to you ladles and gentlemen that the plaintiffs
(18) here have bloated these numbers They re entitled to what they
(19) lost but that s really the limit of It
(20) You re going to hear when we re done - you heard It a
(21) preview of It - that how could It be, how could you spill 11
(22) million gallons and over 1200 miles and only be responsible for
(23) damages amountlng to a million three or 3 2 or 2 5? The
reason
(24) Is under the law, we did not Interfere with the Native
(25) corporations use of these properties This could have been a
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(1) lot worse One of the reasons the numbers are so low Is that
(2) Exxon dldn t sit on Its haunches after the Valdez went aground
(3) on Bligh Reef It acted In a way that a lot of American
(4) corporations might not
(5) But what you ve heard in thiS courtroom Is a testament to
(6) the sprntual commitment the monetary commitment the
(7) commitment of people and resources to fixing what went wrong
(8) You heard It from Otto Hamson, you heard It from Andy Teal,
(9) you heard It from others who were outside of Exxon Exxon

(10) brought the best people here In the organization and the best
(11) people delivered their best product and this got taken care of
(12) a lot faster than It otherwIse would have And these people s
(13) property was restored a lot sooner than It otherwise might have
(14) been and you ought to take that Into account
(15) And you don t have to take my word for It let s listen to
(16) the admirals
(17) (VIdeotape Played Examination of Admiral Yost)
(18) A I had a professional relationship WIth Otto Harrison I
(19) considered him a - a responsible professional, and we sat
down
(20) and discussed the plan He was extremely frank and so was I
(21) And where there were differences of opinion we'd largely work
(22) those out between us largely
(23) BY VIDEO EXAMINER
(24) Q Old you state that In your opinion Exxon had behaved as an
(25) outstanding corporate crtJzen In connectlon WIth Its response
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(1) to the spill of the Exxon Valdez?
(2) A I did say that I ve said It several times I thought the
(3) result of that cleanup was - was very very good and It was
(4) gone about In a craftsman like manner That doesn t mean that
(5) everything was done In my view just exactly the way that I
(6) would do It but you know It was a craftsman like job and I
(7) take my hat off to Exxon and Otto Harrison for the job they
(8) did
(9) Q Is It -Is It accurate to say Admiral Yost that when you

(10) became Involved you found that - that Exxon was able to - to
(11) mount such an effort more effectively than the United States
(12) government would have !;)een In the same circumstances?
(13) AThat - that was my Impression, and Iso stated It Both
(14) pUblicly and up my chain of command I never felt that money
(15) was an Issue In the cleanup If equipment was needed If It
(16) was - If there was a way In this world of getting It there
(17) Exxon was able to get It Money Just wasn t an Issue
(18) I thought the quality of the management team that Exxon had
(19) put together was very high If I had a like Incident that I
(20) was going to manage I would try to get Otto Harrison to head
(21) It I thought that he did a superb job In very difficult
(22) conditions That doesn t mean that he was 'Charlie Nice GUy
(23) by any stretch of the Imagination He s a tough Individual
(24) that - that does a very good job of managing an extremely
(25) large and complicated operation
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(1) (Examination of Admiral ClancagllnQ
(2) AAnd so It was a monumental task for everyone and Exxon
(3) they acted as responsibly as anybocly could In that Incident
(4) and - you know and I have praise for them I have praise for
(5) the Coast Guard people, I have praise for the state of Alaska
(8) people who were out there working very very hard the whole
(7) time and the federal agencies and - and just the people from
(8) the communities Everybody worked hard they all did
(9) Q In bringing the cleanup operations to a close were you

(10) satisfied with the performance of Exxon that you had overseen
(11) for almost four years four summers?
(12) A Yes I was It was - and III add on to that, not only
(13) yes but It was totally professional and superb
(14) (End of tape)
(15) MR DIAMOND ladles and gentlemen I began by saying
(16) that your miSSion In this case should be to make plaintiffs
(17) here whole not better off The law gives you the means WIth
(18) which to do that Follow the Instructlons the Instructlons
(111) say you re to compensate them for any losses of use that they
(20) could have made of their property And you are to compensate
(21) them according to the fair rental value which Is defined as
(22) what somebody really would pay And think about that
(23) Mr Petumenos said the world Is watching and Indeed It
(24) IS The world Is awatting what you do with thiS case Mr
(25) Stoll said equal justice under the law for the littlest as well
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(1) as the big I ask you to deal WIth Exxon as an 011 corporation
(2) the way you would deal with any corporation as a Native
(3) corporation They are one In the same And I ask you to do
(4) jUstlce In this case by making the plaintiffs whole not better
(5) off
(6) On behalf of my colleagues who have enjoyed spending as
(7) much time as we have with you over the last two and a half
(8) months I thank you for paying attention to us I thank you
Ii) for putting up WIth us I thank you for listening as Intently

(10) as each and every one of you have And on behalf of them and
(11) on behalf of themselves myself and on behalf of my client
(12) the Exxon Corporation we await your word Thank you
(13) THE COURT Thank you very much Mr Diamond I m
(14) going to give you a break It s going to be about a20-mlnute
(15) break here and then we II hear rebuttal
(16) THE CLERK Please rise this court stands In
(17) recess
(18) (Jury out at 3 30 pm)
(19) (Recess from 3 30 P m to 3 52 pm)
(20) (Jury In at 3 52 pm)
(21) THE CLERK Please rise thiS court now resumes Its
(22) session Please be seated
(23) THE COURT Counsel
(24) REBUTTAL CLOSING OF MR STOLL
(25) MR STOLL Thank you Your Honor I m gOing to speak
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(1) to you very briefly and then Mr Petumenos Is gOing to talk to
(2) you a little more
(3) I put up these photographs again because I think there Is a
(4) clear Implication In Mr Diamond s statements Mr Keplinger
(5) Mr Knault Mayor Selby. some of these other witnesses Zack
(6) Chlchenoff, some of these people were lying when they said

that
(7) they saw 011 on the beaches and they couldn t use the beaches
(8) their families couldn t use the beaches their friends couldn t
(9) use the beaches for their picnics for their hiking for their

(10) kayaklng for the fishing and for the other uses they d used
(11) the beaches, Including the KIB properties
(12) And you II recall that I went through with Mr Keplinger
(13) and Mr Knault and the others and Identified the locations of
(14) these various parcels and they described how they went Into
(15) the various coves - for just as an example Mr Keplinger
(16) Matt Keplinger school teacher who worked for the Department
of
(17) Fish and Game that summer described how he went Into Ugak
Bay
(18) which Is located down here went to the various parcels, saw
(19) the various parcels and observed the oil on those parcels But
(20) the point Is as Mr Petumenos told you during his prior
(21) statement as the Judge Will Instruct you the total
(22) instruction requlnng that there be proof of OIling of the
(23) parcels consists of thiS There s no instruction to that
(24) effect
(25) Exxon has now gone from thiS light OIling what they called
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(1) light oIling which IS their term from the pen and boot
(2) photograph that you are sick of seeing I know to now saying
(3) Well there was some tar balls and mousse on the beaches of
(4) Kodiak
(5) And you II recall some of the exhibits that were some of
(6) the mOnltonng reports that are - were testIfied to where
(7) there was mousse and tar balls for miles You remember my
(8) asking about - there was one with 4 4 kilometers another one
(9) 15 300 meters that s five and a half miles of mousse and tar

(10) balls And you look at this map of 1354A and look at the
(11) beaches that are Identified on here as being oiled under
(12) various programs and the summary of the eVidence of where
Veco
(13) had been picking up thousands of bags of 011 and where the
(14) ADF&G had located 011 notwithstanding what the SCAT maps
may
(15) or may not have shown In 1969 and ask yourself again What
(16) were these people doing In 1969 and 1990 when they were
(17) removing thousands of bags of debns
(18) This was clearly 011 as Mr Keplinger said In 19 -In
(19) the first summer when hiS family went out to picnic and they
(20) couldn t find - they got 011 on what they thought had been
(21) previously a clean beach that stopped their usage and It was
(22) a common and reasonable reaction
(23) Now Mr Diamond said Look at the properties today I
(24) want to tell you ladles and gentlemen Kodiak Island Borough
(25) IS not making any claim for damages today We re making
damage
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(1) claims for what happened In 1969 It s unfortunate that these
(2) witnesses who came In here and testified before you did not
(3) have a film maker With them or a Video crew With them that
(4) they could do some nice movies for you to show what the

beaches
(5) looked like In 1969 They did not antiCipate that they were
(6) gOing to have to testify In a court of law to - on thiS - on
[7) thiS matter
(8) The aenal photos I think the witnesses have all
(9) testified - they showed these nice aenal photos There s a

(10) lot you cannot see from an aenal photograph In terms of the
(11) mousse and tar balls
(12) Mr Diamond said that I had said In my opening statement
(13) that our entire case was based on an attempt to sell We never
(14) said that and you use your own - own recollection of the
(15) record but In no - no way have we ever said that Kodiak
(16) Island Borough was trying to sell Its property It s always
(17) held its property as recreational property Occasionally It
(18) sells some lands
(19) The Significance of all the testimony about the properties
(20) being sold IS to Identify a value for that property out of
(21) which you can determine what IS a fair rental rate And Judge
(22) Shortell Will Instruct you and Mr Petumenos Will refer to thiS
(23) further but there s no requirement that the property actually
(24) be up for rent or that It actually be on the market to sell
(25) We know the law Just as well as Mr Diamond knows the law
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(1) Then the questIon was asked Why Is thiS all thiS
(2) testimony on fish The reason ladles and gentlemen of
(3) course Is that thiS property Is tied to the sea He says
(4) Well the Red Lake system IS Just one area I think you II
(5) recall that the Red Lake system which Involves thiS drainage
(6) area on the south end of Kodiak IS one of the four major
(7) fishing areas In Kodiak And red salmon do not have a
(8) three year life cycle they have a five year life cycle, and so
(9) when you wipe out a quarter of the - of the - of the fishing

(10) areas there It has a significant Impact on what s going on In
(11) that -In that area
(12) The eVidence of decrease In the market value and the
(13) decrease In the sales of remote properties IS relevant because
(14) It shows that the market values the lack of use If thiS - If
(15) you have thiS property and you cannot use that property how Is
(18) that reflected? It Is reflected In the fact that the
(17) property s value surrounding property s value has decreased
(18) and transactions are diminished That s the relevance of
(19) those - of that data
(20) Thank you very much for your attention Mr Petumenos will
(21) address you now and I ask you only that you not Simply split
(22) the baby down the middle and take the $6 6 million that Kodiak
(23) is asking for and the 105 000 that Exxon says Is a reasonable
(24) compensation to Kodiak and look at Exhibit 906A the appraisal
(25) data and Exhibit 1041 which is the damage analysis done for
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(1) Kodiak
(2) Thank you very much
(3) MR PETUMENOS How much time do I have JUdge?
(4) THE COURT Counsel you ve got 20 minutes
(5) MR PETUMENOS Okay Let s try somethmg novel and
(6) do most of thiS WithOUt bars bar charts and pictures I m
(7) gOing to talk to you
(8) REBUTTAL CLOSING OF MR PETUMENOS
(9) MR PETUMENOS You know there wasn t a whole lot

(10) surpnslng I suppose that we heard In Exxon s argument The
(11) battle lines are I think fairly well drawn but one of the
(12) things that struck me Is as we watched the Exxon air force do
(13) their thing they went through miles and miles of beach you
(14) notice from about anywhere I think a thousand feet to 2000
(15) feet and showed you the shorelines and showed you how
terrifiC
(16) they were And the testimony of Mr Bush who was on the
(17) ground and who did the research and who talked about wave
(18) energy and he talked about what he was finding in the transects
(19) and so forth IS really what we ought to be talking about when
(20) It comes to persistence Isn t It?
(21) I mean the loss of use of thiS land stIli comes down to
(22) not a minor Issue of natural land as to whether it s 950 or
(23) 500 It comes down to the highest and best use of this land
(24) and It comes down to parcel definition and let me tell you a
(25) short story
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(1) I managed to get In the evidence that I grew up on
(2) Nantucket Island and In the summertime we used to have to go
(3) down to the bunk room It was called which was really an old
(4) coal bin because my mom used the house for - as a guest

house
(5) for people who came down to the Island to use the beaches

and
(8) 11 the 011 spill had hit Nantucket Island the way It hit this
(7) land you'd have had a hard time explaining to my mom that
(8) something went wrong or dldn t go wrong with the property and
(9) she hadn t lost the use of It

(10) And It may be a little clearer to think of a guest house
(11) and rental rooms In a -In a house but the same Is true of
(12) natural land
(13) And you know thinking about this mountaintop and glaCIer
(14) thing -Incidentally do take a look at the path that the
(15) helicopter ran Into Sliver Lake It followed a mountain ridge
(18) straight through There slots of other ways through there s
(17) a map that shows you the way In
(18) There s a topo look at It They followed the ridge all
(19) the way through but natural lands Doesn t mean there s a loss
(20) of use to the parcel And that s the crux of what we re
(21) talking about here
(22) Remember Mr Green talked about the shoreline related hear
(23) and said It was worth a lot of money 1300 to 1400 dollars an
(24) acre and divide that all up but Mr Dorchester came to the
(25) conclusion that It was worth, the whole thing shoreline or
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(1) not mountain or not 500 an acre
(2) And what this comes down to as I told you In the opening
(3) argument was Exxon simply misperceives or doesn t want to
(4) perceive what a Native corporation Is Old you hear them when
(5) they said It s a for profit corporation just like any other-
(6) JUst like Exxon
(7) I II bet you there s some people In the back of that room
(8) that would take exception to that statement Because a Native
(8) corporation does three things It preserves the culture, It

(10) preserves the Native way ofll1e It provides economic benefit
(11) to Its shareholders as best It can, and It preserves the
(12) archaeological and cultural history of the people
(13) And we said that at the beginning of the opening statement
(14) and It s Ironic that the Native corporation lands were
(15) conveyed 11 you remember Mr Roddewlg s testimony In
(18) connection WIth the very constructlon of the pipeline and the
(17) transport of 011 through Prince William Sound, Itself And I
(18) don t get the sense - and It s a little scary to think that
(19) the people who are transporting the 011 through that Sound
(20) stili don t get It when It comes to what this land and what
(21) these corporatlons are all about Because they re not a co-op
(22) they re nothing like a co-op They provide benefits to their
(23) shareholders just like a corporation might prOVide a check and
(24) they don t Ignore the subsistence value and what the people
(25) told you who testified Is there are many commeretal valuable
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(1) economic uses that are foregone In order to proVide those
(2) benefits to the shareholders
(3) There 's no other Native corporation like It - no other
(4) corporation like a Native corporation What set them up makes
(5) them different What their duties are are different And
(6) that s why the world IS WBltlng It Is to see how the modem
(7) world dealing WIth an Issue like th,s IS go.ng to Interrelate
(8) to these sorts of - of new Ideas as to how we handle natural
(II) lands the environment and land for the purpose of not

(10) bUilding on It
(11) And what we heard from Mr Diamond all through his argument
(12) was Let s take a look at the amount of money that the
(13) corporation made on the lands prior to 1989 Isn t It horrible
(14) that Mr - Dr Mundy talks about a rental rate that no one
(15) WJlI pay he says
(18) And that Is exactly where Dr Seldin takes him to task
(17) Isn t It? Because both sides of this case talk about
(18) hypothetical rental rate Mr Dorchester did It, too
(19) Mr MacSwaln In his cross examination admitted readily that
(20) when you are dealing with a temporary loss, you have to
(21) hypothecate a rental rate So we re not talking about whether
(22) you should hypothecate a rental rate or whether It should be
(23) based on what was actually paid we re just talktng about the
(24) amount folks
(25) What Dr Mundy did Is he took the amount of money -
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(1) remember Seal Bay? For mountains cliffs the whole unit was
(2) not 250, what Mr Diamond said It was 925 an acre And he
(3) spread the rent out over time so you could understand on a
(4) per-year basis how much that value Is worth And he took the
(5) penod of persistence that Mr Bush gave him which was

decades
(6) and decades he said and he gave you the result
(7) Now Members of the Jury It was not me who took on
(8) people It was Mr MacSwaln who destroyed notes In violation
(9) of a court order and It was Mr Roddewlg who only when asked

(10) the question on the - on the surveys 11 he got the right
(11) answer - remember the oiling question that he asked? How
they
(12) would only ask the question 11- Be careful asking thiS
(13) question It s not wise to ask it And they took the question
(14) out when they faxed it to the lady
(15) Remember that cross-examination?
(18) And if you want to talk about cheap shots, let s talk about
(17) scientific wJld ass guess
(18) Now these lawyers are very thorough And they re very
(19) careful And way down burled down In some notes when one
(20) SCIentist was trying to wrestle with this problem talking to
(21) another at the very beginning of the process they began to
map
(22) out theIr ideas as scientists do and he said, This Is my Idea
(23) said Mr Bush to his other scientist what do you think we
(24) need to develop it we need to work on it we need to make it
(25) come alive we need to make this thing work

1 I
1
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(1) And that s what they pUlled out and repeated and repeated
(2) and repeated hoping It would be become bigger than life And
(3) the fact of the matter IS that the persistence numbers that
(4) Dr Mundy used In thiS loss of use relates to a way of looking
(5) at thiS problem that Exxon simply will not see
(6) If you can t build on It If you can t develop It If It s
(7) not got enough people on It then It doesn t matter And It
(8) makes one fear for the people who own the property In Prince
(9) William Sound one would think If that s how they view the

(10) Issue
(11) And another point Members of the Jury don t the - don t
(12) the admirals love Exxon and doesn t Exxon love the admirals
(13) Here's the situation here We ve got a cleanup to do The
(14) federal government has no way of federaliZing the cleanup
You
(15) have - III give you one of the tougher fellows in the 011

(18) Industry coming In to do the Job
(17) And we got admirals moving In and out And there s
(18) something gOing on here Members of the Jury Remember
that
(19) opening Instruction when we talked about the credibility? Did
(20) you see the way the questions were served up to the admirals?
(21) It might be helpful to go back and listen to It
(22) They dldn t JUst answer the question They went on and on
(23) and on and on, and that has Implications for ISSUes relating to
(24) the credibility that you might want to think about
(25) And the admirals were In a tough spot Remember the
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(1) admiral who talked In the beginning about I had some

problems
(2) WIth the - WIth the way the cleanup was gOing and so I went
(3) and talked to my superiors the Secretary of the Department of
(4) Transportation and he deCided that It would be all right so I
(5) said It would be okay There s something gOing on Members

of
(6) the Jury with respect to thiS
(7) Remember Mr Piper s testimony about the state haVing a
(8) weak hand and haVing not much to negotiate With VIS a VIS the
(9) federal government? And when the federal government finally

(10) Signed off at the end they had an action to defend by the time
(11) these depOSitions were taken They had to agree that It was
(12) time to end the cleanup
(13) Now, all of that said remember what the cleanup was - and
(14) It goes back to this bUSiness of oiling and the percentage of
(15) the shorelines and so forth The only decision that s made by
(16) the admirals Is stop the cleanup stop Intruding on the land
(17) It s not gOing to be worth It anymore
(18) It IS not a determination that the persistence has
(19) stopped There s a stipulation that was entered Into In this
(20) case relating to that We II put on the Elmo here In a minute
(21) and the stipUlation that we read to you was exactly to that
(22) effect It was to the effect that there s nothing about the
(23) slgnoff of the - of the admirals that tells you that
(24) persistence has stopped And It s Important to remember that
(25) when we talk about - It s Important to remember that when we
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(1) talk about persistence because It Is stili the case that
(2) aside from f1y-overs In a helicopter, the only analysis of
(3) persistence In the case that was done was done by Mr Bush
(4) I also want you to be careful I m going to run out of
(5) time but I had some breakout boards here about the testimony
(6) of the plaintiffs witnesses and the charactenzatlon of the
(7) testimony of pl81ntlffs witnesses by other WItnesses
(6) For example, thiS business of a continuous band of asphalt
(9) that was on the beach that Mr Bush Is to have testified to he

(10) dldn t say that He said It was a discontinuous band and the
(11) testimony of the Exxon witnesses mlscharacterlzed him
(12) Dr Kocan dldn t testify the way Mr - Mr Diamond said he
(13) did about the conversation with Meyers or any of that If you
(14) have any doubts, you can get transcript and you II find that
(15) the testimony Is qUite a bit different than what we heard
(16) Let s talk about the OPA 90 Instruction Because they
(17) dldn t show you all of It
(18) Can you see that from there? Kind of? III try and read
(19) It to you
(20) The part that they dldn t read you was In 1990 afterthe
(21) 011 spill the Alaska Native Claims Settlement Act was amended
(22) to prOVide that Native corporations could elect to accept
(23) Intenm conveyance of selected but not-yet-conveyed lands by
(24) filing a notice called an Irrevocable election The law
(25) prOVides that, upon a filing of the notice of IrreVocable
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(1) election, all right title and Interest In and to the lands are
(2) deemed to have vested In the respective Native corporations as
(3) of March 23rd 1989
(4) Do you know what Is significant about that date Members of
(5) the Jury what Congress did here? The day before the spill
(6) that s what they did
(7) The only thing that the Court Is asking you to do Is think
(8) about the uses that - to which this land Is put and
(9) everything we have talked about up until now about natural

(10) lands and the ecosystem and how It works and the persistence
(11) applies eqUally to these lands as It does to any other so
(12) that s the whole story on OPA 90
(13) Congress s intent was to turn the claim over to the Native
(14) corporations as of March 23rd 1989 While you stili have to
(15) find lost use remember that the use that we are asserting Is
(16) the use to natural land and the use to the ecosystem and the
(17) use to preserve the Native way of life, and to preserve the
(18) culture And those are the things that a Native corporation
(19) does different than any other corporation you can think of
(20) Mr Diamond Is baffled about fish And I dldn t hear
(21) Mr Diamond talk once about the littoral rights of a property
(22) owner Did you? And the reason he dldn t talk about the
(23) littoral rights of the property owner Is the entire structure
(24) of the argument Whether it s persistence or any form of
(25) damages by Mr Diamond Is tied to the issue of the OIling
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(1) How much 011 was on the beach how many flecks of 011 remain
on

(2) a - on a rock and you know that - that Mundy board that he
(3) put up do you know what - after all this do you know what
(4) land that was that Dr Mundy had all of the lost use for for
(5) all that tlme?
(6) That was Sleepy Bay It was one of the most heaVlest-olled
(7) properties, It s the lands that the Tesoro fllm was made
(8) about - which Is why he thought I was going to play It for you
(9) In the rebuttal

(10) So he takes to try and ridicule Dr Mundy's work the area
(11) which almost everyone would concede was the most severely
hit
(12) most long lasting beach In the whole case and that s where he
(13) has the big problem
(14) And so Members of the Jury Exxon can t make the Native
(15) corporations whole They can t do It Exxon did what they did
(16) because they were required by law to do It They were required
(17) by law to respond to the 011 spill that they created and they
(18) were required by law to do as good a job as the federal
(19) on scene coordinator could jawbone them Into doing And the
(20) federal on scene coordinator had to justify his decision to
(21) stop
(22) And when we talked about all those Steve Ward exhibits from
(23) Chenega, that was arlttle - that was an InterestIng approach
(24) by Mr Diamond and good advocacy on his part When you
take a
(25) look at Mr Ward's notes you II find that Mr Ward didn't
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(1) spell things real well he was not a geomorphologlst And we
(2) cross examined Mr Ward with some other documents
(3) III give you the numbers If It II help Plaintiff 9066
(4) 9064 9067 Those are documents that relate to some of the
(5) work that was done and the evaluatlons that were done on

those
(8) very same beaches after Mr Ward was done
(7) Mr Ward was not the deflnltlve word on loss of use to
(8) those beaches and the work and the Issues on those beaches
(9) that they're talking about Is stIli going on today And these

(10) are the notes and the documents that relate to some of the
(11) surveys that have gone on sometimes called POSTSAP since
the
(12) time that those notes were made
(13) Now remember the map on the archaeology that I showed
(14) you? I don t know If you have It there B J but there was a
(15) map I cross examined Mr Dekln with that showed all of the
(16) artifacts that were carefully mapped over the course of the
(17) beach And If you go back Into the testimony of some of the
(18) stuff you II find that what the Exxon - what the Exxon
(19) Cultural Resources Program concluded was these artlfacts
were
(20) clues to sites that extended from the Intertidal zone up Into
(21) the uplands
(22) And by the way Mr Diamond m/sspoke We own the property
(23) to the mean high tide Une and that s smack dab In the center
(24) of the Intertldal zone He indicated to you that we owned
(25) nothing In the Intertldal zone That s wrong
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(1) And the Instructlon that deals WIth the foreseeability of
(2) the damages we re assertlng we re not assertlng damages for
(3) somebody coming In and stealing artlfacts That s not-
(4) Exxon s not liable for that We re assertlng restoratlon
(5) damages because when two actors under the proXimate cause
(6) Instructlon serve to Increase a nsk the nsk may be little
(7) when It starts but If the act of the - of the wrong - the
(8) party that s wrong greatly Increases the risk that something
(9) might happen then you ve got as long as It s a substantial

(10) factor damages to prevent the harm that that risk created
(11) And the evidence Is overwhelming from the beginning of this
(12) case that the risk was known understood and there were huge
(13) attempts made to try and prevent It throughout the spill with
(14) 11 archaeologists conducting what they could do on miles and
(15) miles and miles of shoreline
(llS) How am I doing on time JUdge?
(17) THE COURT Just about there counsel
(18) MR PETUMENOS Thank you
(19) I just have a few more things to say As an officer of the
(20) Court and as somebody who believes In this system alot I have
(21) some people to thank on the record here - and I could thank
(22) them In the hallway I could thank them somewhere else But I
(23) am glad to have been your lawyer I am pleased to have done
my
(24) best for you I hope I ve carried your cause well at a time
(25) when probably the most devastating thing that s ever happened
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(1) to the owners of this property happened since the 64 quake
(2) And I Implore my clients to accept the judgment of this Jury
(3) lUst as I Implore you to see the Issues that are before you
(4) through the right eyes
(5) These corporations are different Their duties are
(6) different under the law and they re different In fact We do
(7) have to stop looking at the Issues the way Exxon s looking at
(8) them If we re going ever to be sure that what befell these
(9) people In 1989 1990 as far as you think It ought to be taken

(10) Is notto happen again
(11) Put It In your hands and we thank you
(12) THE COURT Thank you Mr Petumenos
(13) Could you do me one favor and move this - move thiS easel
(14) here?
(15) MR PETUMENOS Absolutely JUdge
(16) THE COURT I have the Instructions to read to you
(17) Legality Instructlons can be kind of dry and If you need a
(18) break Iii give you one but generally what I do Is I read the
(19) Instructlons as a whole after the arguments That s what 1m
(20) going to do
(21) Members of the Jury You have now heard and seen ali the
(22) evidence In the case and you have heard argument about the
(23) meaning of the evidence Now your duty Is to decide a number
(24) of questIons I will explain to you the Instructions I am now
(25) about to give you cover several different topics They cover
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(1) your responSibilities as Jurors and how you are to proceed to
(2) decide the queStions you are given
(3) These instructions offer some suggestions as to how you
(4) might WIsh to think about the witnesses and the eVidence that
(5) have been presented They also cover the law that you must
(6) apply In this case
(7) It IS important that each of you listen carefully to the
(8) Instructions Your duty as Jurors does not end With your fair
(9) and Impartial conSideration of the eVidence It Includes your

(10) careful attention to the instructions so that the law Will
(11) properly and justly be applied to the parties In this case
(12) You Will have a copy of my Instructions With you when you
(13) retire to the jury room to deliberate to reach your verdict
(14)' but It Is stili absolutely necessary for you to pay careful
(15) attention to the instructions now Sometimes the spoken word
(16) Is clearer than the wntten word and you should not miss the
(17) chance to hear the Instructions I Will give them to you as
(18) clearly as I can In order to assiSt you as much as pOSSible
(19) The order In which the Instructions are gIven has no
(20) relatIon to their Importanca The length of Instructions also
(21) has no relation to Importance Some concepts require more
(22) explanation than others but this does not make longer
(23) Instructions more Important than shorter onas
(24) All of the Instructions are Important All should be
(25) carefUlly conSidered You should understand each Instruction
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(1) and how - understand how It relates to the others given
(2) When I finish the InstrUctions you Will go to the jury
(3) room to begin your deliberations I Will have more to say
(4) about that at the close of these Instructions Now I will give
(5) Instructions on evaluating the teStimony given by the witnesses
(6) and the eVidence presented to you
(7) You should not a&&ume that I have any views about the case
(8) because of the instructions I am now giVing you What I am
(9) telling you In these Instructions is the law that applies to

(10) all parties appearing before the Court Nothing I m saying
(11) should lead you to think I favor or disfavor any party I try
(12) to be fair and Impartial just as you are reqUired to be But
(13) If anything I ve said or done dUring the tnal or In these
(14) Instructions has caused you to believe I favor or disfavor any
(15) party I now Instruct you It IS your duty to Ignore those
(16) actions and to deCIde the case WIthout favor or prejudice on
(17) the baSIS of the eVidence and the law as It IS explained to
(18) you
(19) As you know, the plaintiffs In thiS laWSUit are comprised
(20) of SIX Native corporations Plaintiffs Including five Village
(21) Corporation plaintiffs - Chenega Corporation Port Graham
(22) Corporation English Bay Corporation Tatitlek Corporation
and
(23) Eyak Corporation one regional corporation plaintiff Chugach
(24) Alaska Corporation and one muniCipal plaintiff Kodiak Island
(25) Borough

Vol 53·8650
(1) For purpose of lawsuits and awarding of damages Alaska law
(2) recognizes any corporation as a person diStinct from rt&
(3) shareholders Just as an IndiVidual IS entitled to own land
(4) and recover for Injury to his or her property so too does a
(5) corporation, without regard to the number of shareholders It
(6) may have
(7) The defendants In this case are Exxon ShIpping Company and
(8) Exxon Corporation They have been referred to as the Exxon
(9) defendants or Exxon and may for purposes of this trial be

(10) considered one party
(11) Exxon Corporation Is liable In this litigation for the acts
(12) and omissions of Exxon Shipping Company Its agents and
(13) employees Captain Hazelwood an employee of Exxon
Shipping
(14) Company was negligent In leaVing the bridge of the Exxon
(15) Valdez on or about 11 53 Alaska Standard Time on March
23rd
(16) 1989 and such negligence was a proximate cause of the
(17) grounding of the Exxon Valdez
(18) The Exxon defendants are liable for that act and strlctiy
(19) liable for all damages legally caused by the 011 spill Thus
(20) your role In thiS trial Is not to determine who If anyone was
(21) at fault rather your job Will be to determine what If any
(22) actual damages were caused to the plaintiffs by the discharge
(23) of oil from the Exxon Valdez
(24) Many of you may be aware that a trial against Exxon
(25) Corporation Is also proceeding In the United States DIstrict
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(1) Court As you may have heard the c1atms being litigated there
(2) Include claims of commercial fishermen for lost fish catch and
(3) claims of Alaska Natives for lost subsistence harvests of
(4) traditional foods These claims belong to individuals not to
(5) Native corporations and they are not being pursued here
(6) Evidence of damage to subsistence resources and damage to
(7) commercial fisheries has been allowed here because It may be
(8) relevant to whether the 011 spill reduced the value of Native
(9) corporation properties or caused them damages by Interfering

(10) with the corporation s uses of their lands
(11) You are Instructed not to consider any aspect of the
(12) federal court proceeding whether by comment of counsel
media
(13) Information or other source You are to consider the claims
(14) before you on their own merit only on the basiS of Information
(15) and instructions presented to you In thiS courtroom You are
(16) not to conSider whether any other party Will or may recover for
(17) any claims In the federal action If you hear or see anything
(18) pertatnlng to the federal trial or a result there you should
(19) disregard that Information because the evidence and Issues In
(20) that court are different from those In this court
(21) Also the Information you receive may be Incomplete or
(22) Inaccurate as It will be second- or third hand and It Is not
(23) eVidence In this tnal
(24) In fUlfilling your duties as jurors in thiS trial you
(25) should conSider only eVidence I have permitted to be admitted
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(1) In this trial and you should consider only the Issues
(2) presented in this trial Exxon and the muniCIpal plaintiffs In
(3) the case before you have now settled the claims that were
(4) before you that do not relate to the municipalities' land
(5) damages thus the claIms of all the plaintiffs In this case
(6) both the Native corporations and the municipalities relate to
(7) damages to theIr lands as a result of the Exxon Valdez 011
(8) spill
(9) You may award damages only for losses suffered by the

(10) plaintiffs In this case not other persons or entities Exxon
(11) may not be compelled to pay twice for the same InjUry A
(12) Native corporation Is separate and distinct from Its
(13) shareholders
(14) Attorneys for either side may have objected to an Item of
(15) evidence I wantto tell you that objections are notto be
(18) held against either party An objection Is a way of asking me
(m to determine whether the law allows certain evidence to come
(18) before you Unless parties object I may not know there Is a
(19) possible problem with the evidence so when an objectlon Is
(20) made you should keep in mind that It is a normal part of a
(21) trial and It signifies that one party wants me to decide
(22) whether~e law allows you to hear certain evidence If I
(23) decide that It does theilvldence will come before you and you
(24) will decide how much weight If any to give It If I decide
(25) that It does not, the evidence will be excluded Remember that
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(1) questions are not evidence If I direct a witness not to
(2) answer a question the question should be completely
(3) disregarded
(4) From time to time the parties and I may have had a
(5) conversation out of your presence or we may have excused you
(6) from the courtroom Sometlmes It Is necessary for complex
(7) legal matters to be resolved before I can decide whether to
(8) admit or exclude evidence as the law reqUires All parties
(9) have a right to have the law property applied to them this

(10) reqUires that all legal questions be carefUlly considered so
(11) that you can hear all the relevant eVidence
(12) You have heard a number of witnesses testify In this case
(13) You must decide how much weight to give to the testimony of
(14) each WItness In deciding -In deciding whether to believe a
(15) witness or how much weight to give a witness testimony you
(18) should consider anything that reasonably helps you to assess
(17) the testimony Among the things you should consider are the
(18) follOWing the witness appearance attitude and behavior on
(19) the stand and the way the witness testified the WItness age
(20) Intelligence and experience the witness opportunity and
(21) ability to see or hear things about which he or she testified
(22) the accuracy of the witness memory any motive of the witness
(23) not to tell the truth, any Interest that a witness had In the
(24) outcome of the case any bias of a WItness opinion or
(25) reputatlon about the witness' truthfulness and the Internal
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(1) consistency of the WItness testimony and Its support or
(2) contradiction by other eVIdence
(3) If you believe a witness testified falsely as to part of
(4) hiS or her testimony you may choose to look WIth distrust on
(5) other parts also but you are not reqUired to do so You
(6) should bear In mind that Inconsistencies and contradictions in
(7) a witness testimony or between his or her testimony and that
(8) of others does not necessarily mean that you shOUld disbelieve
(9) the witness

(10) Memory failures and mistaken memones are common and may
(11) explain some InconsistenCIes and contradictions and It Is
(12) common for two honest people to WItness the same event and
see
(13) or hear things differently It may be helpfUl, when you
(14) evaluate Inconsistencies and contradictions to consider
(15) Whether they relate to Important or unimportant facts
(16) You may believe all part or none of the testimony of any
(17) WItness You need not believe any witness even though the
(18) testimony Is uncontradicted but you should act reasonably In
(19) deciding whether or not you believe a witness and how much
(20) weight to give the particular testimony You are not reqUired
(21) to accept testimony as true simply because a number of
(22) witnesses agree with each other You may decide even the
(23) unanimous testimony of witnesses Is erroneous You should
act
(24) reasonably In deciding whether to reject uncontradicted
(25) testimony
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(1) When witnesses are In conflict you need not accept the
(2) testimony of a majortty of witnesses You mayor you may not
(3) find the testimony of one witness or a few WItnesses more
(4) persuasive than the testimony of a larger number The test Is
(5) not which side brings the great number of witnesses or presents
(6) the greater quantity of evidence but which witness and which
(7) evidence appeals to your minds as being most accurate and
(8) otherwise trustworthy
(9) Additionally you should not assume because a WItness holds

(10) an Important position In the community that the WItness'
(11) testimony Is more likely to be correct than the testimony of
(12) another witness You should not assume because a WItness
holds
(13) a position with less prestige that his testimony Is less likely
(14) to be correct than any other witness You may however,
(15) consider any special trainings or skills of the witness that
(16) relate to the testimony given
(17) Several witnesses testified as experts because of special
(18) ed - training education skills or knowledge In deCIding
(19) whether to believe experts and how much weight to give to their
(20) testimony you should consider the same things you would
when
(21) any other witness testifies In addition you should consider
(22) the following thIngs the special qualifications of the
(23) expert the expert s knowledge of the sUbJect matter Involved
(24) In the case how the expert got the Information that he
(25) testified about the nature of the facts upon which an opinion

Page 8652 to Page 8655 907-258-7100 MIDNIGHT SUN COURT REPORTERS



I
, ~

~ I

J
I I

BSA STATE TRIAL TRANSCRIPT
Vol 53 BS56

(1) IS based and the clarity of the expert s testimony
(2) As WIth other WItnesses you must decide whether or not to
(3) beheve an expert and how much weight to give to expert
(4) testimony You may beheve all part or none of the testimony
(5) of an expert witness You need not believe any expert witness
(6) even though hiS or her testimony IS uncontradicted but you
(7) should act reasonably In deCIding whether or not you beheve a
(8) WItness and how much weight to give to testimony
(9) You are not required to accept expert testimony as true

(10) simply because a number of expert WItnesses agree With each
(11) other You may decide even the unanimous testimony of expert
(12) witnesses Is erroneous but you should act reasonably In
(13) decldlng whether to reject uncontradicted expert testimony
(14) When expert witnesses are In conflict, you need not accept the
(15) testimony of the maJonty You may find the testimony of one
(16) witness or a few witnesses more persuasive than the testimony
(17) of a larger number
(18) If an expert gives an opinion based In whole or In part on
(19) assumed facts you should consider the following questions In
(20) deCiding how much weight to give the testimony What are the
(21) facts assumed by the expert remember that you are to decide
(22) which facts are true on the basis of the eVidence In the case
(23) does the expert s opinion take Into account most or all of the
(24) Important facts you are to - you deCide are true does the
(25) expert s opinion adequately account for the Important facts you
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(1) deCide are true
(2) Yes answers to these questions may offer support for an
(3) expert s opinion No answers may suggest reasons for concern
(4) about the expert s opinion
(5) You also may conSider whether the expert has relied on
(6) facts that you deCIde are false If so thiS may be an
(7) additional reason for concern about the expert s testimony
(8) The testimony of some witnesses was read to you from
(9) depositions as shown to you on Videotape When a deposition

IS
(10) taken Whether Videotaped or not the witness takes an oath
(11) that Is Identical In purpose to the oath given to the witnesses
(12) who testified before you here In the courtroom A Witness who
(13) takes an oath at a depOSItion IS promising to tell the truth
(14) and IS subject to the same penalties for fBJlure to testify
(15) truthfUlly that are applicable to the witnesses who appeared
(16) here In the courtroom
(17) All parties are given an opportunity to ask questions of a
(18) witness during a deposition DepOSItion testimony should be
(19) weighed by you as you would weigh any other testimony
(20) However you may consider that the witness did not actually
(21) testify In your presence or that you have not seen or heard the
(22) witness testify It IS for you to deCide whether thiS Is
(23) Significant Where witnesses testify by Videotape you can
(24) conSider the fact that the witness could be seen and heard on
(25) the Videotape
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(1) A WItness may be discredited or Impeached by contradictory
(2) eVidence or by eVIdence that at some time some other time the
(3) WItness has said or done something or has failed to say or do
(4) something which IS InconSistent With the WitnesS present
(5) testimony
(6) If you believe any witness has been Impeached and thus
(7) discredited It IS your exclUSive province to give the
(8) testimony of that Witness such credibility If any as you may
(9) think it deserves If a WItness has been shown knowingly to

(10) have testified falsely concerning any material matter you have
(11) a right to distrust such witness testimony In other
(12) particulars and you may reject all the testimony of that
(13) witness or give It such credibility as you think It - as you
(14) may think It deserves
(15) An act or omiSSion Is knOWingly done If done voluntanly
(16) and Intentionally and not because of mistake or aCCIdent or
(17) some other innocent reason
(18) The eVidence that you have heard also includes oral
(19) wntten - oral and written statements attributed to persons
(20) who when they made their statements were not testifying here
(21) In court or In a depOSition In this case If you are deciding
(22) whether or not to accept these statements as true you should
(23) Judge these statements as you would the testimony of any
(24) witness I already have told you some of the factors you
(25) should consider In evaluating the testimony of witnesses
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(1) In addItion you mlghtflnd it helpful to consider the
(2) follOWIng questions when JUdging each of these statements

Was
(3) the statement made under oath, Is It clear what the speaker
(4) Intended to say when he spoke, did the party agalnst whom the
(5) statement IS being used have a chance to ask the speaker
(6) questions about the statement was there anything about the
(7) circumstances In which the statement was made to suggest
(8) whether or not the speaker was careful to speak the truth can
(9) you tell from the statement or the circumstances In which the

(10) statement was made anything about the memory of the speaker
at
(11) the time he spoke and hiS opportunity to observe the matter
(12) about which he spoke can you tell from how detailed the
(13) statement was how much knOWledge the speaker had of the
matters
(14) about which he spoke
(15) The more certain you are that the speaker was sincere that
(16) hiS statement was carefully and clearly made that his memory
(17) was good when he spoke and that he was In a position to
observe
(18) the event about which he spoke, the more confidence you may
(19) have In the statement Please also remember that eVidence
(20) about some statements was given to you for one purpose only
(21) you must confine your use of such eVidence as preViously
(22) Instructed
(23) Statements that the plalntlffs or defendants made to anyone
(24) to the other side - to a fnend to a witness to anyone -
(25) can be used against that party by any other party In the case
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(1) You must decide what weight to give the statements but be
(2) cautious In using oral statements of a party especially If you
(3) find they were made In a casual or offhand way
(4) In evaluating the statements made by a party you might
(5) find It helpful - evaluating the statements made by a party
(e) you might find It helpful to consider whether or not the
(7) statements were detailed since they were made at a time when
(8) the party knew the facts about - of which he or she spoke
(9) since knowledge of the facts might tend to support the accuracy

(10) of the statements whether or not when the party made the
(11) statements there was time to make them complete since
hurried
(12) or Incomplete statements might tend to be less valuable than
(13) ones made more deliberately, whether or not the party had
legal
(14) assistance In making the statements since a party with legal
(15) help may be more careful than someone without a lawyer and
(18) whether the physical or mental condition of the party or the
(17) circumstances In which the statement was made Impaired the
(18) ability to make an accurate statement
(111) Statements by a party, other than those made here In court
(20) are to be used only against the party who made them
(21) A stipulation Is sImply a way of resolving what might be
(22) contested Issues of fact As you know, you are the JUdges of
(23) the facts In this case so normally you would hear evidence and
(24) then decide what the facts were But the parties In the case
(25) are allOWed to stipulate that certain facts are true and once
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(1) they do stipulate then you the jury are to accept the facts
(2) that are stated In the stipulation as true
(3) There are also exhibits to conSider as evidence In
(4) deciding how much weight If any to give the exhibit you should
(5) examine Its contents and see how It relates to the other
(6) evidence In the case The exhibits will go with you when you
(7) deliberate However the fact that an exhibit may be given to
(8) you for your examination does not mean that It Is entitled to
(9) more weight than oral testimony

(10) I want to tell you there Is something about this
(11) Instruction that s not written down here but I need to tell
(12) you many of these exhibits that you ve seen In blowup form
have
(13) not been admitted In this case they ve been used for
(14) illustrative purposes It s - everything that you ve seen Is
(15) not In the evidence I ve admitted some of the things and I ve
(16) kept - and I ve not admitted others so don t be surprised If
(17) you - If you don t see every single piece of documentary
(18) evidence here that you see In this courtroom
(19) On the other hand If you think that I have admitted
(20) something and you don t see It you re entitled to ask about It
(21) and I II let you know whether or not It Is admitted
(22) Statements and questions by the lawyers are not evidence
(23) thus statements by the lawyers as to purported facts are not
(24) evidence of the facts Also any question which an objectlon
(25) was sustained must be dIsregarded You must not speculate
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(1) about what answer might have been given Although questions
(2) are not eVidence you will have to refer to the questions asked
(3) In order to understand the answers of the WItness And thIS Is
(4) permiSSible of course
(5) There are rules of law that prevent some types of
(8) Information from being presented as evidence In a court of
(7) law This Is why dUring trial objections are made to certain
(8) questions of counsel answers of witnesses or exhibits and
(9) objections are designed to two things - to do two things

(10) First they try to help you focus on Important and reliable
(11) evidence by keeping out unimportant or unreliable Information
(12) second the rules help you to decide the case objectively
(13) without being swayed by Information that might cause you to
(14) respond emotionally It Is because the law protects what we
(15) hear that we have such confidence In the Impartiality and the
(18) Integnty of the Jury
(17) The rest of this Instruction Is duplication counsel I m
(18) not going to give It I'm not going to read It I II leave it
(19) In the Instruction
(20) In a moment I m going to tell you about the specific law
(21) that you are to use In this case These Instructions on the
(22) law will require you to answer several questions about this
(23) case
(24) I first want to remind you that you are to answer these
(25) questions on the baSIS of the evidence presented The law
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(1) relies on you to fairly evaluate the eVidence you ve heard
(2) You must not be governed by mere sentiment unsupported
(3) conjecture sympathy passion prejUdice pUblic opinion or
(4) public feeling You should consider the evidence In light of
(5) your own observations and experiences In every day life You
(6) may not consider other sources of Information not presented to
(7) you In this court
(8) There are generally speaking two types of evidence from
(9) which a jury may properly find the truth as to the facts of

(10) the case One Is direct evidence such as the testimony of an
(11) eyeWItness The other Is Indirect or circumstantial evidence,
(12) the proof of a chain of circumstances pointing to the existence
(13) or nonexistence of certain facts
(14) To find the truth as to the facts of the case you are
(15) permitted to use this evidence and draw such reasonable
(18) Inferences as may seem Justified In light of your expenence
(17) and the eVidence presented As a general rule the law makes
(18) no distinction between direct and circumstantial eVidence but
(19) simply requires that the jury find the facts In accordance WIth
(20) the preponderance of all of the evidence In the case, both
(21) direct and circumstantial
(22) Many of the Instructions that follow ask you to decide
(23) whether something Is more likely than not true something Is
(24) more likely true - true than not true If you believe the
(25) chance that It Is - It Is true - wait a minute there s
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(1) something wrong WIth thiS one
(2) Yes Something IS more likely true than not true If you
(3) believe the chance that It IS true IS even the slightest bit
(4) greater than the chance that It Is false The more familiar
(5) language something Is more likely true than not true If you
(6) believe there s a greater than 50 percent chance that It Is
(7) true 51 percent certainty Is sufficient No more Is required
(8) for you to deCide that something Is more likely than not-
(9) more likely true than not true

(10) If you believe that the chance that something is true Is
(11) SO/50 or less you must deCide that It is false In other
(12) words, when you find something to be more likely -likely true
(13) than not true you are to accept It as true When you find
(14) otherwise you WlIi accept it - you reject It as false
(15) Please forgive me for the my reading of this Instruction
(16) It s a bad proofreading I ve done on this one and I had to
(17) correct It myself but Iii correct It and you Ii see my
(18) handwritlng on It and when I do It with my own handwriting It
(19) Will probably be correct
(20) I Will now define proximate cause for you
(21) A proximate cause of harm Is an action or a failure to act
(22) which Is a substantlal factor In bringing about the harm
(23) caused For the 011 spill to be a substantial factor In
(24) bnnging about harm caused in thiS case the evidence must
show
(25) that It IS more likely true than not true that first the 011
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(1) spill was so important In bnnglng about the harm that a
(2) reasonable person would regard It as a cause and attach
(3) responsibility to It and two the harm would not have
(4) occurred but for the 011 spill
(5) There Is however one exception to the requirement that
(6) the harm would not have occurred but for the act or failure to
(7) act of the defendants If two forces operated to cause the
(8) harm one because of the defendants and the other not and

each
(9) force by Itself was suffiCient to cause the harm then the

(10) defendants' act or fBllure to act IS a proximate cause of the
(11) harm If It was so Important In bringing about the harm that a
(12) reasonable person would regard It as a cause and attach
(13) responsibility to It
(14) With respect to plaintiffs claims for archaeological
(15) damages based upon loss of confldentlality you must consider
(16) whether the damages are the natural and probable
consequence of
(17) the 011 spill and SUbsequent cleanup effort in the sense that
(18) the alleged loss of site location confldentlallty and resulting
(19) harms was reasonably to be antiCIpated In view of Exxon s
(20) capacity to have foreseen that these particular plalntlffs and
(21) the damages claimed by them were demonstrably WIthin the
nsk
(22) created by the defendants actions
(23) As I have previously Instructed you Exxon IS stnctly
(24) liable for these - those damages proximately resultlng from
(25) the 011 spill Therefore, your task Is to decide how much

,
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(1) money If any Will falriy compensate the plalntlffs You may
(2) not assume that because I list an Item of loss or explain how
(3) to measure a particular loss that you are reqUired to make an
(4) award for that loss
(5J The Items of foss claimed by the plaintiffs are the
(6) follOWing first the first Item of claimed loss Is damages to
(7) real property second the second Item of claimed loss Is for
(8) damage to archaeological resourcas The measure of damages

for
(II) temporary Impairment or loss of use of plalntlffs lands as a

(10) result of the 011 spill Is the lost or Impaired fair rental
(11) value of the property for the period of lost use
(12) I will now Instruct you on the damages that the plaintiffs
(13) may be entitled to for harm to their lands The measure of
(14) damages for harm to land In the c1rcumstancas of this case Is
(15) the fair rental value attributable to any use of the property
(16) that could have been made but for the all spill
(17) Iwill now tell you that - what 15 meant by fair rental
(18) value and under what c1rcumstancas the plaintlffs are entitled
(19) to compensation for a use of their land that was lost as a
(20) result of the all spill
(21) I will now explain the concept of fair rental vaiue
(22) Imagine that a plaintiff put Its land up for rent and was
(23) ailowed a reasonable time to rent It The fBlr rental vaiue Is
(24) the amount of rent that the plaintiff would receive from a
(25) fully Informed renter of that land In an open rental market
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(1) In arriVing at this figure you must assume that the plalntlff
(2) would be free to rent or not to rent and the prospective
(3) renters would aiso be free to rent or not to rent
(4) Natlve corporations obtain title to their lands under a
(5) selection process set forth In the Alaska Native Claims
(6) Settlement For lands that Were selected but not conveyed
(7) plaintiffs may bring a claim for damages In this action but
(8) they must establish that they could have used such lands and
(II) that they lost some of those uses

(10) The partles agree that some of the lands of the Native
(11) corporatlons have been selected but not conveyed under the
(12) provisions of the Alaska Native Claims settlement Act The law
(13) recognlzeslnterlm-conveyed lands as titled property with the
(14) same rights as 11 they were patented
(15) selected but not-conveyed lands are treated somewhat
(16) differently under the law than conveyed lands First, these
(17) lands are administered by the federal government, which has
the
(18) authority to make contracts and to Issue leases, permits,
(19) rights of way or easements for such land second so long as
(20) the lands are In selected but not conveyed status the Secretary
(21) of the Interior has a continuing duty to obtain and consider
(22) the Views of the Natlve corporatlons that have selected the
(23) lands concerning any proposed uses of the selected but not
(24) conveyed lands
(25) However, the secretary does not have to have consent of the

L
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(1) Native corporations before permitting uses to be made of the
(2) lands
(3) Third Native corporations do not have any legal trtIe or
(4) right of possession for lands that have been selected but not
(5) conveyed Therefore Native corporations do not have a right
(6) to use lands that have been selected but not conveyed WIthout
(7) the consent or approval of the federal government
(8) In 1990 after the 011 spill the Alaska NatIVe Claims
(8) Settlement Act was amended to provide that Native

corporations
(10) could elect to accept Interim conveyance of
(11) selected-but not yet conveyed lands by filing a notice called
(12) an Irrevocable election The law provides that upon the
(13) filing of the irrevocable election all right title and
(14) Interest in and to the lands are deemed to have vested In the
(15) respective Native corporation as of March 23 1989
(16) This requirement has been met as I have previously adVised
(17) you This law allows the Native corporations to bring claims
(18) for selected-but not-conveyed lands but It does not mean that
(18) the corporations orthefrshareholders could use such lands at
(20) the time of the spill or afterward except with the consent or
(21) approval of the federal government
(22) In determining what damages" any were suffered by the
(23) Native corporations for selected-but not-conveyed lands you
(24) must consider first whether the Native corporations were
(25) permitted to use the selected but not-conveyed lands for which
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(1) they are asserting claims and second, whether the

corporations
(2) suffered any loss or Interruption of uses for such lands
(3) PlaIntiffs are not asserting any of the following as a
(4) basis for any of their claims and therefore you may not award
(5) damages for any alleged harm to plaintiffs ability or right
(6) to sell or lease any of their property as a result of the 011

(7) spill any alleged reduction in the market value of any of
(8) their properties as a result of the 011 spill
(8) Neither harm to plaintiffs ability or right to sell or

(10) lease nor reduction In the market value of any of their
(11) properties is a lost use for which you may award damages
(12) WIth regard to the archaeological resources for which
(13) plaintiffs are claiming damages "you find that It Is more
(14) likely true than not true that the resources claimed were
(15) damaged as a proximate result of the 011 spill or SUbsequent
(16) cleanup activities the appropnate measure of damages is the
(17) cost to repair restore or remedlate those resources
(18) Before you may award damages for harm to archaeological
(19) resources, you must first decide whether the plaintiff making
(20) the claim for that location owns the land where the
(21) archaeological resource Is located You must consider this
(22) question Individually for each location
(23) Plaintiffs do not own land below the mean high tide line
(24) That Is the land located within the average high and low
(25) tides Nor do they own land below the low tide zone All of
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(1) this land IS owned by the state of Alaska and any
(2) archaeological resources on or underneath this land IS the
(3) property of the state
(4) The purpose of the dollar damages award is primarily to put
(5) an injured person In a posrtlon as nearly as possible
(6) equivalent to hiS or her position prior to the injury As I
(7) previously Instructed however the plaintiffs are not entitled
(8) to a dOUble recovery In considering whether Native
(8) corporation plaintiffs are entitled to an award of damages for

(10) Injury to their archaeological resources you should bear in
(11) mind that these plaintiffs also ask you to award them damages
(12) caused by the effect of 011 on their land inclUding the land
(13) containing archaeological resources
(14) In order to recover damages for Injury to archaeological
(15) resources plaintiffs must prove Injury to those resources and
(16) that Injury must be separate distinct and different from the
(17) injury of 011 to their land
(18) You may not make an award of damages based on mere
(19) speculation However as long as there are -Is a reasonable
(20) basis In the evidence for plaintiffs damages as established by
(21) such evidence as might reasonably be expected to be available
(22) under the circumstances the defendants may stili be held
(23) responsible even though there Is difficulty In proving those
(24) damages exactly Remember that the burden Is on the plaintiffs
(25) to establish by a preponderance of the eVidence the amount of
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(1) their damages as explained In these Instructions
(2) The law forbids you to decide any question In this case by
(3) relying on chance For example It would be unlawful for each
(4) juror to make an Individual estimate of damages and for the
(5) Jury as a whole to agree In advance to use the average of these
(6) estimates as the proper measure of any damages that are to be
(7) awarded Each juror may express views on the correct measure
(8) of demages 50 that all jurors may thoughtfully consider each
(8) other s views In order to determine - to determine what

(10) damages "any, should reasonably be awarded In light of the
(11) law and the evidence
(12) I will finish Instructing you in a few moments I have
(13) told you how to evaluate the evidence and the witnesses and
(14) what the law - what law applies to this case Here s what
(15) happens next
(16) Until now I ve asked you not to diSCUSS the case with
(17) anyone else not even With other members of the Jury I told
(18) you this was important to assure that every member of the jury
(19) Independently sees and hears all of the evidence before
making
(20) even tentative comments to someone else and also to prevent
(21) anyone from InfluenCing you before all of the eVidence was
(22) presented
(23) When I finish Instructing you you will go to deliberate In
(24) the JUry room When you reach the jury room you can and you
(25) should talk with each other about this case Each Juror must
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(1) act upon his or her own Judgment concerning the eVidence In
(2) thiS case But all of you should listen to each other with
(3) open minds Each of you should consider whether your views

are
(4) fair and reasonable and try your best to decide the questions
(5) you have been given according to these Instructions
(6) You should not hesitate to change an opinion If you are
(7) convinced that It IS wrong However you should not agree to
(6) decide any question In a particular way Just because some of
(9) the Jurors even a maJonty favor such a deCISion

(10) In order to reach a verdict In thiS case ten of you must
(11) be In agreement You Will take my instructions the exhibits
(12) the JUry verdict forms With you to the JUry room In the Jury
(13) room you Will select one JUry member to be a spokesperson for
(14) the JUry This person Will preside over your deliberations
(15) will communicate with me on your behalf If that Is necessary
(16) and Will complete and sign any verdicts to which ten of you
(17) agree
(16) If you believe that It Is necessary to ask for further
(19) questions - for further Instructions the spokesperson should
(20) wnte a note to me Indicating as speCificallY as possible what
(21) assistance you need I Will then meet With the parties and
(22) decide what help If any I can prOVide
(23) In order to reach a verdict In thiS case ten of you must
(24) be In agreement The same - same ten of you need not agree
on
(25) each answer When at least ten of you reach a verdict you
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(1) should have your foreperson date and sign It and then adVise
(2) the bailiff by a written note that you have reached a verdict
(3) The bailiff Will adVise the Court which Will contact the
(4) parties and counsel It may take a while but as soon
(5) thereafter as the parties and counsel and the Court can
(6) assemble you Will return your verdict together With the
(7) exhibits and the instructions Into open court in the presence
(6) of the entire JUry
(9) You are to deliberate between the hours of 8 30 a m and

(10) 430 pm each day except Sunday until you reach a verdict
(11) You may decide among yourselves when you will take your
lunch
(12) break
(13) That won t be today
(14) At the beginning of the tnal I told you that It was for
(15) you to deCide IndiVidually whether or not you wanted to take
(16) notes When you begin your deliberations you may have your
(17) notes With you Remember that one juror s notes are not
(16) necassanly to be given more weight In your deliberations than
(19) the memory of another JUry who chose to carefully conSider the
(20) eVidence Without taking notes When the case IS over your
(21) notes Will be collected and kept as confidential matenal In

(22) the records of the Court I ve dated and Signed thiS on the
(23) last page
(24) Now when you re In the JUry room first these Instructions
(25) Will come Into the JUry room so that you can read them while
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(1) you re deliberating And what Will also come In WIth them are
(2) verdict forms There are Individual verdict forms for each
(3) plaintiff s claims In this case, and they are
(4) self-explanatory They re really not that complicated but
(5) there are a number of questions you II have to answer
(6) Remember for each verdict you fill out ten of you have to
(7) be In agreement
(6) All nght That concludes the Instructions In this case
(9) I said - I usually say 8 30 to 4 30 for deliberations If

(10) you re deliberating for a full day I m going to send you out
(11) now
(12) You can - I always tell jurors at this point In the trial
(13) thiS IS the point where you become the boss So you can - you
(14) can govern your own deliberations as you see fit Once you
(15) elect your spokesperson you can deCIde how - for what
periods
(16) you will deliberate when you II take your lunch breaks when
(17) you might take smaller breaks during your deliberations All
(16) of those things are your responsibility with the help of the
(19) bailiff
(20) Now If you have any questions you re of course entitled
(21) to wnte a note to me and III try to help you If you have any
(22) of those questions You can choose -If you go out of here
(23) nght now you can choose because It s been a very long day
(24) to go home Immediately, Just tell the bailiff and you can do
(25) that Or you can - you can choose to start your
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(1) deliberations elect a spokesperson and maybe set the - set
(2) the structure for your deliberations And that s your-
(3) you re entitled to do that
(4) The only thing that III do Is If you want to deliberate
(5) past the 4 30 time there Will be a time dunng any day that
(6) you re deliberating that I Will probably say You ve been In
(7) there long enough you can recess and go to your homas
(6) Now when you do that If you have to recess and you
(9) certainly - you certainly will have to do that today,

(10) remember, when you re not deliberating In the Jury room, you
(11) shouldn t be discussing this case with anyone even another
(12) Juror because this Is a collective process The 12 of you
(13) have to make these deCISions the 12 of you have all to be
(14) consulted In the same room when you re deliberating So If I
(15) excuse you It IS always with the admonition that you don t
(16) talk about the case at all don t talk to your family or to a
(17) fellow Juror
(16) All right I think that Will do Itforthe Instructions
(19) I m gOing to excuse you now to deliberate It will take time
(20) to get the exhibits that are admitted to you And you can
(21) choose whether to start your deliberations now or start them at
(22) 8 30 tomorrow morning
(23) If you start them at 8 30 tomorrow morning I want you back
(24) here promptly at 8 30 60 everybody can start and start
(25) diSCUSSing the case as soon as you come In
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(1) I really want to thank you This has been a very long and
(2) very complicated trial and I m very Impressed with the way
(3) you ve concentrated on the evidence and Iknow you II do a flOe
(4) Job when you're deliberating so I II excuse you now to do
(5) that
(6) (Jury out at 4 59 pm)
(7) THE COURT All right The jury Is out of the
(8) courtroom
(9) Counsel I want to say as to Instruction No 18 I had a 

(10) there were a couple misprints In It I believe that I ve
(11) corrected them Before -If you saw any other misprints that
(12) I dldn t slide over you sh9Uld let me know all right? I
(13) think I got the ones that were necessary to get and this was
(14) the only one that really threw me so you can certainly let me
(15) know
(16) I want to cover a couple of other things before I give you
(17) your much needed -
(18) MR OPPENHEIMER Your Honor I was under the
(111) Impression It was 58 percent but-
(20) THE COURT 58 That was your Instruction, counsel
(21) but I rejected It dldn t I?
(22) There s been a document filed that's called Plaintiffs'
(23) Objection to Defendants Filing of Proposed Jury Instruction
(24) Regarding OPA 90
(25) MR FORTIER Right I told you I was going to do
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(1) that yesterday Your Honor
(2) TH E COURT I ve got It and I looked at It
(3) Now have you seen It?
(4) MR OPPENHEIMER No
(5) THE COURT All nght It -It contains the proposed
(6) Instruction the original proposed Instruction and It contains
(7) the Instruction I gave but what It doesn t do Is It doesn t
(8) talk about the - about the concessions that were made durrng
(9) the discussion of the Instruction Itself

(10) Now, In order to determine what I gave over objection, this
(11) document the Plaintiffs Objection to Defendants filing Of
(12) the Proposed Jury Instruction Regarding OPA 90 I believe
(13) can t - can t be fully evaluated unless the whole record IS
(14) looked at because as I see this process I said that the
(15) Instruction needed editing editing
(11l) The editing was discussed and certain concessions were made
(17) by the plaintiffs And so all I m saying Is, this will go In
(18) and will be attached to the plaintiffs exhibits rejected or
(111) those given over objection but the full question can t been
(20) considered unless the record Is referred to
(21) All right do you understand me?
(22) MR OPPENHEIMER Your Honor the reason I don tIs
(23) that I thought the only submission that was going to be made
(24) was for the Court s record exhibit In two categories
(25) Instructions Given Over Objection and Rejected Instructions
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(1) I m thrown off by the objection concept being part of the
(2) Court s record
(3) THE COURT Because you don t think there was an
(4) objection to thiS instruction?
(5) MR PETUMENOS No Judge I thlOk the Issue was you
(6) 100tlally said there should be one packet of objections one
(7) packet of Instructions not given but this one was late and you
(8) told Mr Fortier late In the evening Indicated that he needed
(9) time to file on this one That s the only difference between

(10) this one and the others
(11) THE COURT Well except thatto the extent that thiS
(12) particular filing might Indicate that what I did was I Simply
(13) refused to give the proposed Instruction I don t think that s
(14) correct What I did was I said It needed editing and the
(15) parties agreed to edit In many respects so It may very well
(16) be when you - when the appellate court would evaluate thiS
(17) they might find that there was no objection
(18) MR PETUMENOS JUdge the only caveattothatthat I
(111) have, and I was not part of the dlscusslons,ls that just so
(20) long as the record s not mispercelved with respect to the Issue
(21) that the plaintiffs, before we started drafting this
(22) instruction took the posrtJon that all nght title and
(23) Interest and that It was an assumption of the entire claim 
(24) THE COURT Yes
(25) MR PETUMENOS -Is preserved and there s nothing
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(1) about the Instruction process we lost that Issue then we
(2) began negotiating the Instruction
(3) TH E COURT That s true
(4) MR OPPENHEIMER Your Honor I think the state of the
(5) record should be that Mr Fortier s original proposal and ours
(6) should each be In our court s record as requested rejected
(7) Instruction
(8) THE COURT That may very well be so, counsel but
(9) yours - I don t think yours Is here I only have the one that

(10) they proposed and the one that I finally gave
(11) MR OPPENHEIMER Could -I m just confused by the
(12) Issue
(13) THE COURT That s why I brought It up I want you to
(14) look at this and, to the extent you wantto make a record In
(15) supplementation you re welcome to do so
(16) I think the record s complete The discussions make It
(17) plain what was accepted and what wasn t, I think
(18) MR PETUMENOS The only matter I have JUdge Is
(19) exhibit 9900 Is the photographs of the witnesses I don t know
(20) If I technically need to move It Into evIdence There s no
(21) objection to It If I do then I do It and I m doing that I
(22) believe the defendants have one as well
(23) MR OPPENHEIMER Looks like tit for tat Your Honor
(24) except our - and two different colored notebooks
(25) MR PETUMENOS Yours Is white and mine Is black
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(1) MR OPPENHEIMER That s not an aCCIdent
(2) Mr Petumenos
(3) THE COURT Are there pictures of the lawyers In
(4) there too?
(5) MR OPPENHEIMER Your Honor I have no Idea what s In
(6) thiS notebook It appears to be pictures -
(7) MR CLOUGH Artist sketches Your Honor
(8) MR OPPENHEIMER -of one of the Wltness
(9) granddaughters

(10) MR PETUMENOS That might not be a bad Idea There
(11) are some lawyers that came through this case that the jury may
(12) not remember
(13) THE COURT I was afraid we were gOing In that
(14) direction
(15) MR OPPENHEIMER Your Honor for the record our
(16) exhibit Is Defendants DX14795
(17) THE COURT Is there a cover sheet that says why those
(18) things are going In?
(19) MR OPPENHEIMER Isthereacoversheetwhat?
(20) THE COURT Is there a cover sheet thatsays these are
(21) the witnesses that testified?
(22) MR OPPENHEIMER Yes
(23) THE COURT Is there In the plaintiffs?
(24) MR OPPENHEIMER It s on the cover
(25) MR PETUMENOS It s on the binding
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(1) MR OPPENHEIMER We prefer It on the cover We can
(2) meet later Your Honor
(3) THE COURT You can resolve the question Wlthout me
(4) Is there anything else?
(5) MR PETUMENOS Not that I know of Judge
(6) MR STOLL Nothing for the record Your Honor
(7) MR PETUMENOS I thought you learned not to ask that
(8) question
(9) THE COURT I m Just waiting

(10) MR McCALLION Your Honor there are a couple of
(11) eVldentlary housekeeping Issues In getting the eVidence Into
(12) the boxes ready for the JUry for example some of the eVidence
(13) used dUring clOSing arguments was not formally entered
(14) obViously It s being used here
(15) THE COURT Not formally entered what do you mean?
(16) MR McCALLION Not formally placed In the boxes and
(17) checked off last night
(18) MR PETUMENOS We had to Withdraw exhibits from the
(19) boxes to use In final argument Now we have to put them back
(20) THE COURT The clerk Will help you to do that
(21) counsel It s your responsibility after I walk out of thiS
(22) courtroom to make sure that everything that s admitted goes to
(23) that jury so you have to make a final check
(24) Anything else?
(25) MR McCALLION Your Honor there s a couple of Items
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(1) that were loose ends from last nlgh1 that we would go over with
(2) the other Side Will you be avallable for a couple of
(3) mlnutes-
(4) THE COURT No
(5) MR McCALLION -If we can't resolve the Issue?
(8) THE COURT No I won't be So If there are loose
(7) ends you better tie them up yourself counsel
(8) MR McCALLION Your Honor I d raise the Issue, then
(9) THE COURT III be here for about 15 minutes All

(10) right?
(11) MR McCALLION Thank you very much
(12) MR DIAMOND I had understood there was some
(13) diSCUSSion yesterday concerning calculators
(14) THE COURT Veah we re going to - my secretary
(15) assured me that she would find two ceJculators with tapes that
(16) they could use
(17) MR DIAMOND Maylsuggestthatwewaitforthejury
(18) to request ceJculators? I think It sends a message that
(19) calculatlons are necessary Part of my clOSing argument was
(20) that ceJculatlons are not necessary
(21) THE COURT Vou mean I had to marshal all the-
(22) MR DIAMOND I think they may very well ask for them
(23) and they ought to be given them but If they don t ask for them
(24) they shouldn't
(25) THE COURT I m going to give them ceJculators

Vol 53-8683
(1) counsel After haVing gotten the whole court system machinery
(2) In operatlon to get two ceJculators you really don t want me
(3) to stop that do you?
(4) MR PETUMENOS Judge I think the problem is there s
(5) a - there s an exhibit a Videotape exhibit about which
(6) there s some controversy I m not familiar WIth the
(7) controversy we better resolve It
(8) THE COURT That s unusual
(9) MR PETUMENOS Ves Lora Johnson Video Is there

(10) some problem?
(11) THE COURT We re gOing off the record to change
(12) tape
(13) (Off record)
(14) THE COURT All right we re going to be done In just
(15) a second
(18) Okay go back on the record Counsel we re back on the
(17) record
(18) I generally do thiS at the end of the trial Vou know how
(19) much I hate to compliment lawyers but thiS IS really - It s
(20) been a priVilege for me to sit on thiS case
(21) MR PETUMENOS QUiet I wantto hear this
(22) TH E COU RT It really has been a priVilege for me to
(23) Sit on thiS case I guess enjoyment Isn t the right word but
(24) I ve been very Impressed WIth all of you and there ve been very
(25) few really rough spots that I ve had to go through and that s
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(1) because your efforts were so professional and I really
(2) appreCIate that for all of you so I hope you II take that as
(3) a sincere compliment
(4) MR CLOUGH Thank you Your Honor
(5) MR DIAMOND Thank you Your Honor
(6) THE COURT Off record
(7) THE CLERK Off record
(8) (Recess at 5 10 pm)

Vol 53 8685
(1) IN 0 EX
(3) CLOSING ARGUMENT BY MR PETUMENOS

8476
(4) CLOSING ARGUMENT OF MR STOLL 8528
(5) CLOSING ARGUMENT OF MR DIAMOND

8548
(7) REBUTTAL CLOSING OF MR STOLL 8630
(8) REBUTTAL CLOSING OF MR PETUMENOS

8635

Vol 53 8686
(1) STATEOFALASKA)
(2) Reporter s Certificate
(3) DISTRICT OF ALASKA)
(6) I Joy S Brauer RPR a Registered ProfeSSional
(7) Reporter and Notary Public
(8) DO HERBY CERTIFY
(9) That the foregOing transcript contains a true and

(10) accurate transcription of my shorthand notes of all requested
(11) matters held In the foregOing captioned case
(12) Further that the transcnpt was prepared by me
(13) or under my direction
(14) DATED this 13th day of September 1994
(20) JOY S BRAUER RPR

Notary Pubhcfor Alaska
(21) My CommiSSion expires 51097
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$1,330,000 [1]85192
$105,000 [1]8541 22
$1300 [1]8534 19
$17 8 [1] 8605 12
$2 [2] 8612 16
$2,751 [1]85959
$2 26 [1] 854118
$24 [1]8607 18
$26 [1] 8626 16
$262 [2]861321, 8624 16
$277,000 [3] 8611 8, 12, 13
$277,277 [1] 86077
$3 [1] 86103
$3,250,000 [1] 8626 12
$3 5 [1] 85209
$30 [1) 86179
$32 [2] 8536 6, 21
$38 (2)8613 16, 17
$4,917 [1]8595 17
$400 [1] 8624 18
$487,000 [1] 85953
$5,000 [1] 85873
$500 [1] 853924
$56 [1] 853521
$6,138,000 [1]8606 6
$6,818,000 [1]853522
$6 8 [2] 8541 21, 8634 22
$6 9 [1] 8623 19
$700 [2] 853918,85512
$75,000 [1] 858523
$800 (4) 85402, 10, 22
$83,000 [1] 85194
$84,000 [1] 851921
$9,138,000 [1]8605 14
$950 [2] 8519 14, 861225

-1-
1020 (2)8510 16, 17
1032 [2) 851017,18
11 03 [2) 8527 20, 21
1112 [2) 852721,22
11 45 (1)854321
11 52 [1] 8548 17
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1153 [1]8650 15
1230 [3] 8543 7, 20
1237 [2] B54B 17, 18
1354A [1]863210
13th [1] 868614
1 24 [2]857111, 12
1 34 [2]8571 12, 13

-2-
20-mlnute [1]8630 14
22nd [1]858620
23rd [3]8643 3,14,865015
2902-A (1)8538 13
227 [3] 85gg 12, 13, 14
2 38 [2] 8599 14, 15

-3-
330 [2] 8630 18, 19
352 [2] 8630 19, 20
3K09213H [1] 854B 3

-4-
400-and-some [1] 8535 1
45-mlnute [1] 854319
4 30 [3] 8673 10, 8674 9,
86755
459 [1] 86766

-5-
5-10-97 [1] 868621
50-gallon [1] 861823
50/50 [1] 8664 11
510 [1] 8684 8

-8-
8 30 [5] 8673 9, 8674 9,
8675 22, 23, 24

-9-
906A [4] 8534 3,85354,
8542 18, 8634 24
918 [1] 8474 2

-A-
a m [12] 8474 2, 8510 16, 17,
18, 852720,21,22, 8543 21,
8548 17, 8673 9
abandoned [3] 8501 10,
860811,15
ability [13) 858624, 8587 16,
8588 14, 8589 3, 5, 85922, 6,
8596 25,865321,866018,
86695,9
able [10]8479 1, 8494 16, 17,
849815,852025,861413,
8615 1, 8619 18, 8628 10, 17
abOriginal [2]8400 16,
84911
absence [1]8514 3
absolute [1] 8616 18
Absolutely [1] 864715
absolutely [1]8648 14
abundant [1]85g1 2
accept [12] 8540 3, 864222,
86472,8654 21,86551,
8656 9,14,865822,86611,
8664 13,14,866810
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accepted [1]8679 17 addressing [1]852711
access [6]852310,85242, adds [1]851913
853611, B540 24,85411,2 adequately [1]8656 25
accident [3] 85493, 8658 16, ADF [1] 8632 14
86801 adjacent [2]8523 12, 86132
accidents [1] 8507 17 adjudicated [1]8589 16
accompanies [1]851212 adjunct [1] B604 11
accordance [1]8663 19 adjustment [2]8534 15, 16
according [10] 8484 3, adjustments [4] 8534 17,
8494 22,849920, 851g 23, 861616,862317,862413
855522,8562 9,85753, adminIStered [1] 866717
858724,862921,86725 Admiral [B]8572 9, 21,
account (7] 851621, 8533 16, 8581 5,25, 858224, 862717,
859711,8606 6,862714, 86289,86291
8656 23, 25 admiral [3] B500 20, 21,
accounted [1] 852623 86411
accuracy [2] 865322,8660 9 admirals [9) 84!}71, 862716,
accurate [B) 850221, 8521 5, B640 12, 17, 20, 25, 8641 16,
86111,86155,86289, 23
86557,866018,868610 admit [2]85879,86538
accurately [1] 854711 admits [1]8611 g
ace [1] 8474 8 admitted [15]85523,
acknowledge [1]861520 8604 16, 17, 860518,
acknowledged [1]858114 861124,861317,8638 19,
acknowledges [1]8541 3 8651 25, 866113, 15, 16, 19,
acquaintance [2] 84808, 21,867520,868122
84g1 3 admonition [1] 8675 15
acquire [1]860924 advance [2]852313,8671 5
acquiring [2] 855112, 13 advanced [1]852115
acre [20] 8516 17, 8519 19, advISe [2] 8673 1, 3
20, 8534 18, 19, 8535 1, adVised [1] B66B 16
853918,24,8540 10,11,22, adVisor [1] 85B3 22
854118,85512,8606 25, advISOrs [1] 8572 6
861225, 8624 16, 18, advocacy [1) B644 24
863624,86371, 863f} 2 aerial [3] B633 8,9, 10
acreage [3] 8516 18, 8534 14, aesthetic [1]8512 11
860724 affect [4] 8512 14, 17,21,
acres (7] 8540 10, 8541 17, 8602 17
85956,8606 24,860725, affected [B] 849612, 8501 8,
8608 1, 860921 8508 10, 851324, B5BO 16,
Act (4) 8400 25, 864221, 21, 86024, 8619 12
866712,8668 g affects [5] 84g32O, 84gg 1,
act [16] 85103, 862220,21, 15, 85125,8
8646 7,865018,8654 18,23, afraid [2] 8544 1, 8680 13
86567, 12, 8658 15, 8664 21, afternoon [3] 8527 13,
86656, 7, 10, 8672 1 8542 11, 8543 18
acted [2] 86273,86293 afterward [1]866820
action [5] 8568 8, 8641 10, age [2] 8571 17, 8653 19
865117,8664 21,86677 agencies [2] 8500 25,86297
actionable [1]85102 agents [1] 8650 12
actions [2] 864916,866522 agree [13]857519, 22,
activities [10] 85128, 857619,858618,861520,
857017,857220,858214, 864111,8654 22,865610,
8500 10,21,859320,85952, 866710,8671 5, 8672 7,17,
8596 20,866916 24
activity [1] 85191 agreed [2]851522,867815
actors (2) 851024, 8646 5 agreement (5) 8583 24,
acts [B) 8510 1,3, 8544 10, 85866, 8672 11,24, 86747
19, 8545 11, 15, 8620 10, agrees [2]8533 21, 854719
8650 11 aground [1] 86272
actual [7] 8485 12, 853717, Alcullk [1]8605 11
23, 8539 6, 86123, 10, Aiallk [2] 8581 7, 8605 8
865022 AIDS [1] 857611
acute (1) 8496 15 air [2] 8516 1, 8635 12
add [4] 84786, 8536 22, airport [1]857021
85986, 8629 12 al [1] B54B 4 \
added [1] 8606 24 Alaska [52] 8479 7, 84817,
addition (2) 865521, 8659 1 13, 848323, 8400 16, 17,25
additional [1] 86577 852316,25,852611,85278,
Additionally (1)8655 9 8532 16, 8535 14, 854223,
address [2] 84832, 8634 21 8550 21, 8551 8, 12, 8552 17
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B J [1] 8645 14

8560 16, 25, B561 2, 8562 7,
13, 8583 13,21, B590 B, 11,
B591 6, B594 15,21, B595 1,
B5971,
8598 25, 8603 2, 8606 18,
8609 4, 8610 9, 8613 3,
861424,861811,86295,
8642 21, 8649 24, 8650 1, 15,
86513,86675,12, B668 8,
8670 1, 8686 20
albeit [1] B52312
Aleut [2] B514 11, 13
alIVe [1] B63925
alleged [6] B584 21, B58623,
8601 23, 8665 18, B669 5, 7
allegedly [1] B57B 1
allow [1]847521
allowed [5] 84B216, B59117,
B651 7, B66025, B66623
allows [3] B652 17, 22,
B66817
alone [3] B520 21, 22, B5384
altogether [1]853219
Alyeska [2]84875,9
amazed [1]856810
amended [2] B642 21, 8668 9
America [1]8532 13
American [3] 8498 1,
851524,86273
Amoco [1]85086
amongst [3]855518,19,
85657
amount [14] 8481 8, 848625,
8500 6, 9, 8512 1, 8520 14,
8554 12, B5744, B61821,
863812,24,25,866624,
867025
amounted [1]85953
amounting [1]862623
amounts [1] 8478 5
analogizes [1]851825
analogy [4]857611,8590 25,
85919
analyses [1]8606 20
analysIs [24] 8478 12, 8502 9,
85054, 8511 4, 6, 8517 17,
8534 10, 85357,854513,
8557 22,856919,858719,
21, 8594 17, 8605 13,
860717,22,8610 15, 8611 4,
86164, 8634 25, 86422
Anchorage [1] 8535 12
ANCSA [3] 84821, 84912,
858713
Andy [3] 8521 23, 8621 8,
86278
anecdotal [1] 8579 13
ANILCA [1] 84B320
ammals [5] 8496 5, 8497 6,
85319, 10, 856711
annals [1] 86145
anniversary [1] 8621 14
Answer [5] 8558 11, 8590 8,
13, 19, 8602 10
answer [18]8479 3,849713,
B50221, 854713, 15, 8548 8,
10,12,855716,863911,
8640 22, 86532, 8662 1, 22,
24, 8672 25, 8674 5
answered [1] 8558 7
answers [4] 8657 2,3,

alOOllte B J

86623,8
anticipate [2] 8604 20, 8633 5
anticipated [2] B525 3,
866519
AntoInette [1]8508 11
ANWR [1] 84856
Anybody [1] 855514
anybody [22] 8475 9,
847616,852611,8543 8,
B555 6, B558 25, B563 25,
B5B1 7, B, B592 1B, 8596 4,
B61112, B614 1B, 19,23,
861722, B619 17, 8620 3,
86247,8,862513, B629 3
anyhow [1] 8543 3
anymore [6] 8560 9, B57021,
B581 9, B58721, B620 13,
B64117
anyway [2] 8577 12, 8602 6
anywhere [3] B533 15,
8573 5, 8635 14
apart [2] 848024, 8532 10
apologize [2]857116,
859217
appeals [1]8655 7
appear [2] 8479 23, 8593 22
appearance [3]847821,
8552 3, 8653 18
appeared [1]865715
appeanng [1]8649 10
appears [1] 8680 6
appellate [1]8678 16
applicable [1]8657 15
applied [2]864811, 86539
applies [3]8643 11, 86499,
867114
apply [1]8648 6
applying [1] 861022
appraisal [14] 84998, 10,
8514 1, 8533 14, 85359, 10,
14, 853924,25, 8540 1,
85418,861222,861410,
863424
appraIsals [1] 861314
appraise [2] 8514 3, 5
appraiser [3] 848720,
85852,861314
appraisers [2] 8487 18,
856823
appreciable [1] 85682
appreciate [1J 8684 2
appreciation [1] 855020
approach (7] 8482 19,
851815,852216,8534 22,
8588 5, 13, 8644 23
approaches [1] 851714
appropriate [5] 8544 4,
8551 4, 8584 20, 8620 2,
866916
approval [4] 8583 8, 8603 17,
86687,21
approved [1] 852324
approximately [2] 8474 13,
853520
April [1] 8604 5
archaeological [32J 848520,
8504 11,851612,14,
8521 20, 8522 12, 8523 9,
8524 1, 7, 18,20,21, 852520,
8542 17, 8544 2, 8545 3,
8552 19, 86179, 19, 8620 3,

16, 22, 8637 12, B665 14, 8597 14
86668,8669 12, 18,21, asserting (7] 8481 18,
86702, 10, 13, 14 8643 15, 8646 2,4, 8669 1, 3
archaeologist [1] 852110 assess [1]8653 16
archaeologists [4] 8521 25, assessment [1] 8522 13
8522 7, 23,864614 assessor [1J 853322
archaeology [6] 8510 11, assets [3] 852823,855118
85168,16,20,8520 16, assigned [1J 862520
861621,862225,864513 assist [2J 85538,864818
Area [1]8615 19 assistance [2]8660 14,
area [32]84BO B, 8481 9, 13, 867221
849722,8500 6, B5074, assume [14J 8482 1B, 24,
85088, 18, B513 14, 8515 18, 851425, 8554 6, 85567,
8530 10, 11, 17,21,853218, 85889,860919,861025,
21,85338,10,85385, 862514,86497,86559,12,
8539 2, 4, 7, 854620, 86662, 8667 1
8563 23,861312,86154,14, assumed [3J 86075,865619,
8634 4,6, 11,8644 10 21
area-wide [1] 8511 7 assumes [4J 8608 1, B610 15,
areas [14] 8496 12, 8502 15, 861120, 8624 19
8511 7, 8530 12,85364, assuming [3J 8519 13,
853824,854223,85737,18, 86167,862614
85746,21,85854,8634 7,10 assumption [4] 8588 14,
aren't [8] 848724, 8551 16, 8611 5, 8625 24, 8678 23
8560 4,856719,860223, assumptions [5J 861614,17,
8606 2, 861624, 86173 86255, 86266, 12
Arguably [1] 86198 assure [1] 8671 18
arguably [2]8599 19, 86186 assured [1J 8682 15
argue [6] 847525, 8514 9, attach [4J 8617 17, 8622 24,
B546 12, 21, 8571 21, 8590 23 86652, 12
arguing [1] 8544 8 attached [1] 867718
ARGUMENT [3] 84769, attempt [2] 855921, 8633 13
852810,8548 23 attempts [1J 864613
argument [25] 8474 7,10,12, attention [7) 852713,
17, 18,22, 8475 14, 84764, B553 10, 85771, 86308,
84789,848020,23,851122, 8634 20,864810,15
852712,8544 14, 8545 13, attitude [2] 847821,865318
18, 854713, 857119, Attorneys [1] 8652 14
863510,86373,863811, attributable [5] 855313, 25,
8643 24, 864722, 8681 19, 8554 10, 85765, 8666 15
868219 attributed [1J 865819
arguments [8] 8474 5, 9, 12, audits [1] 851420
16,84754,854315, B64719, August [1J 852921
868113 authority [1] 866718
Arm [7J 8565 23,857921, available [8] 8562 24,
860511,8606 4,5,86195 859425,860115,860924,
arm [4]85384, 8554 20, 8623 10, 862611, 867021,
8581 8, 8601 7 8682 2
arriving [2J 848217,86671 average [3] 8511 9, 8669 24,
arrogance [1J 85145 8671 5
article [6] 8491 8, 8522 20, aVOid [3] 85438,12,13
21, 85233,4 await [1] 8630 12
Articles [1] 8490 20 awaiting [1] 862924
articles [2] 84916, 84994 award [18] 84863,5,
artifact [2] 861710, 8618 17 8584 19, 858623, 8587 15,
artifacts [10] 86175,22, 858920,861718,861910,
861812, 14, 18, 19,86213, 86201,86529,86664,
864516, 19, 86463 86694, 11, 1B, 86704,9, 11,
Artist [1] 8680 7 18
aSide [2] 8621 9, B6422 awarded [2] 8671 7, 10
asking [12J 84932, 854121, awarding [1] 8650 1
85458,8560 4,8584 23, aware [1] 865024
859211,23,86328,8634 23, awash [4J 8562 14, 16, 17,
863912,8643 7,865216 86012
aspect [2] 847919,865111 awesome [1] 856319
aspects [1] 8481 24 awestruck [1] B55023
asphalt [4J 8504 15, 855824, awful [1] 85575
861520,86428
asphaltic [2] 8564 12, 86156
assemble [1 J8673 6
assembled [2] 8569 6,
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cabIn [1] 851823
CAC [12] 8594 1, 6, 859615,
85972, 8603 25, B604 1, 5, 8,
860610,86072,862320,
86245
CadIZ [1] 8508 6

bIndIng [1] 86BO 25 - Boulder-cobble [1] B56S 7
biological [1] 851116 boulder-cobble [1) 855825
biologist [3) 8530 8,8566 18, box [3] 850118, 19,85265
20 boxes [3) 8681 12, 16, 19
bIology [2) 8506 17, 85B4 14 Brannon [1] 8575 12
bIomass [1] 857520 BRAUER [1] 8686 20
bloremedlatlon [1) 857220 break (18) 847421,22,
bIota [8] 8495 8, 8509 20, 8476 7, 8506 25, 85072, 8,
8559 24, 8561 17, B563 19, 8510 12, 8527 10, 15,
856521,85677,85893 854319,8571 7,8599 9,
Birds [1] 8492 13 8609 10, 8619 13, 8630 14,
birds [3] 84976,851410, 15,864718,867312
857024 breakout [1] 8642 5
bit [16) 8476 12, B4B2 11, breaks [2] 8674 16, 17
B4B4 24,852812,855725, breathed [1]8566 25
8558 23, 8562 1, 8573 3, breathtaking [3] 8561 24, 25,
857412,85763,85815, 856615
86083, 861821, 8642 15, bridge [1]8650 14
8664 3 Brldgen [1] 8513 3
Black [1] 8597 1 brief [3] 8474 17, 8600 18
black [2) 8504 6,867925 BriefIng [1] 850513
blame [1] 8508 15 briefing (7] 8503 13, 85055,
blamed (1) 8576 7 6, 13, 16, 8614 15, 17
blank [1) 8514 18 briefly [6] 8528 1, 857822,
Blatchford (4) 847910, 8588 24,859918,21,86311
848712,859322,25 bringing (7] 856012,
bleeding [2]8503 14, 15 8589 15, 86299, 8664 22, 24,
Bligh [3] 8513 13, 8579 11, 8665 1, 11
86273 brings [3] B4B3 8, B4B5 9,
bloated [1]8626 18 86555
block [2] 848723, 85805 broader [1] 84n 11
blood [1] 849711 brutally [1]850212
blow [1] 8522 5 bugaboo [1] 8559 3
blowup [3] 8533 11, 8584 10, build [3] B4B3 10, 8518 16,
8661 12 8640 6
board [11] 8534 8,85375, building [2] 8593 15, 8638 10
85454, B548 4, 8547 1, bUIlt [2] 8502 19, 852114
8554 14, 8569 14, 8593 16, bulldozer [1] 8503 8
862414,8644 2 bunch [3] 84n 1, 851922,
boards [5]8531 22, 85539, 861823
856718,859510,86425 bundle [3] B4B5 10, 858718,
boat [3] B4B3 11, 8532 16, 20
861115 bunk [1] 8636 3
boats [1] 8508 14 buoy [1]8564 23
Bob [2] 84925,85537 burden [2] 847411,867024
body [1) 8552 14 burial [2]86206,8622 5
bog [4] 8561 9, 8562 3,5 bUried [2] 8565 3,863919
boiled [1] 861320 Bush (25) 8499 18, 8502 11,
bolls [1] 85925 15, 8503 16, 19, 8504 4, 10,
bolster [1] 8576 13 22, 8505 15, 851110,
bones [1] 85499 855721,8564 3,5,856523,
book [6] 85055,6, 13, 857912,8580 7,858122,
8614 16, 17 8585 10, 8614 1, 10, 8635 16,
Bookends [1] 851417 86395,23,86423,9
bookends [3] 85149, 10, 14 bUSIness [9] 848716, 8494 3,
boom [1] 8515 14 85112, 8525 7, 8593 19,
boot [1] 8532 1 85973, 8626 15, 864114,
bore (1) 861825 86428
bored [1] 8618 21 buy [1] 86102
born [1] 8575 8 buyer [2]8540 1
borne [1] 85303 buyIng [1] 8616 12
Borough [12] 8528 13, 21, Byars [1] 8600 24
8531 23, 8534 2, 858723,
85889, 16,8600 10, 863224,
8633 16, 8649 25
borough [14] 852824,25,
856614, 85n 11, 859223,
8600 1, 2, 4, 8602 6, 7, 13, 17,
22
boss [1] 8674 13
bought [1] 8613 16

8613 15,8623 21, 8624 17,
8631 17,8639 1, a644 6,
864922
bay [2] 8561 8, 8581 8
Bays [1] 8605 10
beach [40] 8495 8, 8500 9,
85037,8, 10, 15,25,850523,
85115, 13, 8515 12, 19,
851825, 8523 11, 85329,
855717, 8SS825, 855923,
8560 23, 8563 12, 8564 22,
856520,24,85673,857212,
13, 8582 7, 8, 12, 13, 8615 13,
15,21, 863221,
863513,86429,86441,12,
864517
beaches [24] 8496 25,
8501 11, 8503 14, 15, 8506 8,
85147, 8515 10, 853110,
85412,85689,857318,
859717,8631 7,8,9, 11,
86323,11,8633 4,86365,
86456,8
Bear [5] 856620, 8581 7,
858221,8606 3,860810
bear [6] 8551 5, 8595 4,
86014,22,8654 6, 8670 10
bearing [1] 86154
Beautiful [1] 856522
beautIful [6] 8550 24,
8561 23, 8562 22, 8563 24,
86096,12
Beauty [1] 8606 3
beauty [1] 8563 19
bedrock [2] 8568 1, 8569 18
befell [1] 86478
behalf [7] 8592 18, 8614 13,
86306, 10, 11, 8672 15
behaved [1) 862724
behaVior [2] 847821,
865318
behind [1) 848723
believability [1] 856821
believe [32] 8475 10, 84854,
852710,85328,85539,
8559 4, 8563 24, 8565 23,
8579 14, 86108, 10, 8614 12,
864914,865314,8654 3,16,
17, 19, 8655 19, 86563, 4, 5,
7, 8658 6, 8663 24, 8664 3, 6,
10, 8672 18, 867610,
86n 12, 8679 22
believes [2] 856624, 8646 20
belong [1] 8651 4
belongs [1] 8474 19
Bench [1] 852725
bench (1) 85288
beneath [1) 85571
benefit [8) B4B4 8,8522 17,
85468,85601,8590 4,
8604 22, 861420, 8637 10
benefits [2] 8637 22, 8638 2
berms [1] 8618 7
bet [1] 86377
bias [1] 865324
bIgger [1] 8640 2
biggest [2] 84979, 851523
Bill [3) 84924,850511,
86149
billion [1) 8612 16
bIn [1] 86364

baby [2] 8541 24, 8634 22
Backed [1] 852521
background [2] 8481 6,
85216
backing [1] 85189
backs [1] 8526 7
backtrack [1] 8583 11
backup [1] 85262
baffled [2] 857415,8643 20
baffles [1) 8574 16
bags [4] 8533 10, 8536 13,
863213,17
bailiff [4] 86732, 3, 8674 19,
24
balance [3] 8497 7, 8599 25,
86002
ball [14] 848620, 8491 10,
849520,84997,850214,
85078, 8509 19, 8514 17,
8516 1, 851925, 85264
balls [7) 85323, 10,86013,
8632 3, 7, 10, 8633 11
band (2) 86428,10
bands [1] 8564 9
bar [2) 8492 8, 8635 6
Barco [4] 8530 10, 85565,
856914,86035
barge [2] 8515 7, 85195
barrel [1] 8609 17
barren [1] 857017
bars [4] 850322,8504 1,
861421, 86356
base [4] 84755, 8490 19,
8501 25, 8556 6
Based [2] 8592 12, 8615 2
based [25] 84932,85146,
8518 18, 8529 13, 8569 16,
19,20,21,22,23, 85885,
860922,86108,22,86114,
8616 14, 17, 8617 15,
8619 10, 8633 13, 863823,
8656 1, 18, 8665 15, 8670 18
baSIC [1] 8592 11
BaSIcally [3] 8558 15,
857513,860624
baSIcally [8] 8518 7, 855711,
21, 8567 12, 8572 1, 8598 19,
8600 3, 8608 11
BaSin [1] 8601 9
baSing [1) 856915
basis [15] 84873,8490 25,
854523,859725,861321,
8616 7, 861720, 8621 13,
86394, 8649 17, 8651 14,
8656 22, 8662 25, 8669 4,
867020
battered [1) 856712
battle [3] 8478 10, 8483 15,
863511
Bay [79] 8487 20, 8498 11,
8519 3, 4, 7, 8521 14, 8533 2,
6,85388,855917,85612,5,
12, 14, 85634, 7, 23, 8566 6,
857020,857825,85791,21,
22, 85802, 6, 7, 8, 11, 15, 18,
8581 7, 8582 10, 11, 8584 2,
8589 18, 8591 7, 8593 13, 15,
17,85957,16, B596 4, 5,17,
21,859811,12,24,85992,
8603 2,8605 8,10,11,17,18,
23 25, 8606 4, 5, 6, 10,

I I,
I I

From baby to Cadiz
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cake [1] 8508 12
calculate [2] 8481 1, 8606 14
calculated [2] 8511 21,
85361
calculation [6] 8533 18,
853615, 17,85371,85413,
860622
calculations [6] 8542 2, 4,
8599 21,868219,20
calculators [5] 8682 13, 15,
18, 25, 8683 2
California [1] 851220
Call [1] 84743
call [10] 847524, 848620,
8506 4, 8517 18, 19, 8533 7,
8541 9, 8563 5, 86134,
862023
calls [5] 848719, 851615,
8534 22, 8539 19, 8541 10
calm [1] 847619
capacity [1]866520
Cape [1] 8613 15
capitulate [1] 862614
Captain [1] 865013
captioned [1] 868611
car [3] 8585 19, 858613, 14
care [7] 8511 7, 85178,
8524 13, 8550 6, 8573 7,
8585 18, 8627 11
careful [10] 8525 17, 85439,
86127,863912, 19, 86424,
8648 10, 14, 86598, 8660 15
carefully [10] 8475 11,
84762, 8486 3, 8520 5,
8645 16, 8648 7, 25, 8653 10,
8659 16, 8673 19
Carl [2] 85517,860810
Carlson [9] 8533 14,22,
8534 1,9,85358,853812,
8540 17, 8542 18, 85888
Carolina [1] 8569 10
Carned [1]86075
carned [2] 8618 4, 8646 24
carries [1] 8607 7
Carroll [1] 8524 11
case [170] 8474 7, 12, 84753,
5, 7, 11, 19,20, 847623,
8477 4, 10, 12, 8479 24,
8481 20, 8482 3, 8483 2, 5, 7,
8486 1, 25, 8493 1, 8499 13,
8500 16, 85026, 8, 10, 13, 18,
85033,8504 19, 8505 4,
850616,850719,20,85086,
850923,
85115,851312,85142,
85169,85209,8525 6,16,
852613,25,85277,8529 4,
8534 18, 853517, 8543 9,14,
16,17,8546 6.8,17,19,
8547 19, 85483, 85497,
8550 23, 8551 3, 6, 24,
85528,855310,12,16,
8554 22, 24,85551,8,14,
8556 8, 20, 8559 3,
85605, 7, 8, 8561 22,
8565 12, 8566 3, 8568 16,
8569 3, 9,13,857411,
857625,85804,13,858417,
18, 8585 1, 6, 8586 6, 9, 12,
8587 9, 21, 24, 8588 5, 13, 22,
8589 7,8591 1,8592 12,

cake to column

8593 22, 8596 5, 8603 22,
8605 22, 8606 7, 8610 21,
86145, 8629 16.
24,86304,8633 13, 8638 17,
864120,86421,3,864412,
8646 12, 864722, 8648 6, 11,
86497, 16, 8650 7, 86523,5.
10, 8653 12,24, 8655 24,
8656 22, 8658 21, 8659 25,
8660 23, 24, 8661 6, 13,
8662 12, 21, 23, 8663 10, 14,
20,866424,866614,86712,
14,16,25,86722,10,23,
867320, 8674 3, 8, 8675 11,
16, 25, 8680 11, 8683 20, 23,
868611
cases [1] 8569 4
cash [1] 8481 23
Cassidy [3] 8601 25,86021,
21
casual [1]8660 3
catastrophe [1] 8512 13
catch [B] 8486 23, 8564 24,
8575 17, 8577 22, 24, 85784,
86512
categories [2]861624,
867724
category [1] 8605 1
caused [10] 85742,22,
86085,864914,865019,22,
86519,8664 23, 24,867012
caution [1]8623 18
cautious [1]8660 2
cave [2] 8620 6, 8622 5
caveat [1]8678 18
cease [1]8572 24
census [1]85985
center [1]864523
certainty [1]8664 7
CERTIFY [1]8686 8
chain [4] 8508 10, 8514 11,
8628 14, 8663 12
chairman [1] 8593 16
chance [B]8648 17, 86595,
8663 25,8664 3, 4, 6,10,
86713
change [5] 8538 2, 8596 24,
862613,8672 6,868311
charactenzatlon [1] 8642 6
charge [3] 858616, 8590 21,
859119
Charlie [1] 862822
chart [12] 8492 7, 8, 8505 22,
8520 4, 7, 8594 15, 8613 22,
8614 8, 8619 14, 16, 8623 6,
10
charts [5] 8492 3, 8516 24,
852524,862121,86356
cheap [3] 852625,861310,
B63916
cheat [1] B593 7
check [7] 84B4 20, 23,
850515, B54B 9,859612,
B63723, B6B1 23
checked [2] B51110, B6B117
chemists [1] B600 9
Chenega [34] 85621B,
B563 20, B564 2, 15, B5659,
B570 20, 8581 25, 8582 12,
23, 8583 15, 8589 17,
B590 15, 8591 7, 85958,

85983,7, B6073, 18,24,25, cleaning [3] 85039,85665,
86081,5,861113, 17, 12
B615 1,22,86162,861912, cleans [1] 85689
16,86224,8644 23,864921 Cleanup [2] B572 4, 85B37
Chenegans [2] 8570 22, cleanup [28] 8502 24, 8504 7,
B582 1 8522 13, 8523 2, 6, 11,
Chicago [1] 851815 B525 1, 855921, B57219, 24,
Chlchenoff [3] B532 4, 5, 8573 23, 8582 B, B583 2,
8631 6 8615 15, B620 21, B621 7, 15,
Chief [4] 85665, 6, 12, 862B 3, 15, 8629 9, 8640 13,
858024 14, B641 2, 12, 13, 16,
chief [1] B502 13 8665 17, B669 16
Chipper [1] 8500 22 clear [2] 8631 4, B6593
choose [5] 8654 4, B67422, clear-cut [3] B594 6, B5956,
23, 25, 8675 21 B59B 25
chop [1] 8586 1 clearcutting [2] B5993, 4
chose [2] 85156,867319 clearer [2] 863610, 864B 16
Christensen [3] 8479 10, CLERK [13] 8510 14, 19,
84B4 24,849418 B5271B,23, 854B 15,19,
chromosomal [3] 850613, 85719, 14, B599 11, 16,
19,20 863016,21, B684 7
chronic [1] 849616 clerk [1] 8681 20
Chuck [6] 8521 24, 8590 14, clever [1] 851925
8592 B, 85976,86021,21 client [3] B528 13, 8552 17,
Chugach [30] 84874, 7, B630 11
B504 11, 8520 19, 852316, clients [3] 8591 6, 8614 13,
8551 8, 10, 8552 17, B560 16, 86472
25, B561 2, 8562 7, 12, cliffs [1] B639 1
B580 7, B, 8583 16, 8590 8, clip [4] 8486 10, B5834,
11, B5916, 859323,85944, 859713, 860B 9
15,20,85951, B5971, close-ups [1] 8562 23
859825,86032, B60618, closeup [1] B5631B
B6094, 864923 CLOSING [5] 84769,
Clancagllnl [5] 857221, 852B 10, 854823,863024,
85B1 5, 25, 8582 25, B629 1 8635 8
circumstances [15] 847717, closing [5]85114,857119,
B514 21,8522 11, 8553 12, 85806, B68113, 86B2 19
B584 16, 19, B58612, closure [1] B530 13
B628 12, B659 7, 9, B660 17, cloth [1] 849B 17
B663 12, B66614, 1B, B67022 CLOUGH [4] B584 11,
circumstantial [3] B663 11, B595 13, 8680 7, 8684 4
1B,21 Clough [3] B553 7, B5B114,
citizen [1] B62725 8600 14
citizens [2] B52B 22, B53116 clue [1] B506 10
City [1] B54B 3 clues [6] 848324, 8505 B, 24,
civil [1] B592 16 B50710, 21, B64520
claim [12] B525 10, B58724, co-counsel [1] 847611
85B914, 15, B606 7, B620 16, co-op [6] B59111, 17, 1B,
B6215, B63225, B64313, B637 21,22
B6677, B669 20, 867B 23 coal [2] B551 14, B6364
claimed [6] B55B 12, B66521, Coast [11] B5592O, 8572 5,6,
86665, 6, 7, 8669 14 B, B5B111, 20, B583 B, 11,21,
claiming [1] 8669 13 861525, 86295
Claims [5] 8490 25,864221, coastline [2] 85616,16
B6675, 12, B668 8 cobble [1] B515 19
claims [26] 84811B, 85453, COined [1] B614 4
85502,3, B552 5,7,8,18, cold [1] 849514
85532,858911, B6232O, colleagues [2] 854825,
86331, B6511, 2, 3, 4,13, 17, B6306
86523,5, B665 14, 8668 17, collect [3] 859112, 18,
B669 1,4, B674 3 B5934
Clam [1] 849425 collected [1] 867321
clams [2] 850B 16, 19 collection [1] B565 12
clanty [2] 84BO 19, B6561 collective [1] B67512
clashes [1] 84782 Collin [1] B59617
clean [11] 84924, B50113, color [1]851122
850325,855711, B56023, colorful [1]8542 12
8572 17, 85755,85819, colors [1]849925
B5862, 863221 Columbia [1] 8570 15
cleaned [3] 850115, 8515 12, column [6] 8495 12, 18,
862018 8519 13, 8534 12,85387
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comb (1) 861719
combination [2] 8572 19
Comfort [1] 8604 7
comfortable (1) 8584 13
coming [12] 8492 6, 7,
8498 18, B504 12, B506 20,
B50723, B51713, B55723,
B601 B, 13, B640 16, B6463
command [1] 8628 14
commandant [1] 855920
comment [1] 865112
comments (4) 8501 20,
852825, B6159, 8671 20
commercial [8] B577 21,
B60B 16, 8613 11, 19,
B625 1B, B63725, B651 2, 7
Commission (1) 868621
commiSSioner (1)8524 4
commitment [3] 8627 6, 7
commits [1] B62221
common (7] 8485 22,85531,
4,857117, B63222, B654 10,
12
communicate (1)867215
communities [1]86298
community (4)859115,
860115,860215,865510
companies (5) 8481 10,
B525 9, 8526 11, 8527 7,
855010
companions (1) B560 17
Company [3]8650 7, 12, 14
company [2J 8550 9, 8622 21
comparable (4) B5174, 5,
B53411
comparables (4) B518 5,
8534 20, B535 8, 8539 9
Compare [3] 8479 9,
8525 25, 8526 6
compare [1] B519 16
compared [2]850921,
859416
comparison [1]856718
comparisons [3] 856720,
B56922
compelled [1]8652 11
compelling [1] B521 7
compensate [6]8550 15,
858610,861217,862919,
20,86661
compensated [10] B549 8,
8550 11, 13, 8551 19,
8553 18, 8556 12, B562 7,
B5B9 19, 8591 B, B6069
compensation [12] B541 10,
11, 14, 15,855225,8584 5, 7,
8603 24, 8626 3, 8634 24,
866619
complains [1] 853114
complaint [1]8581 13
complete [4] B57623,
B660 11, 8672 16, 8679 16
completely [2]854313,
86532
complex [3] 8496 2, 8508 9,
86536
compliance [2] 852219
complicated [4] 8475 7,
B62825, B6744, 86762
compliment [2] B683 19,
86843

comport [1]8559 7
comprise [1] 8579 7
comprised [1] B649 19
compromise [2]8520 1,
B5275
computer [2] B5635, 861613
computing [2]8535 16,
861614
concede [3] 8552 23, 8554 7,
8644 11
conceded [3] B500 10, 16,
852910
concedes [1] 8585 7
concentrated [1]86763
concentration [1] 849822
concentrations [4] 84985,7,
85735,10
concept [3] 848516,
866621, 8678 1
concepts [1]8648 21
concern [9] 8499 22,
852924,25,85301,19,
B543 25, 8544 11, 8657 3, 7
concerned [6]8523 17,
853214,8533 21,85427,
8544 25,857313
concerning [6] 8570 1,
8589 2, 8658 10, 866723,
86721,8682 13
concel1l5 [1] 8499 18
concert [2] 8510 3, 25
concessions [2]8677 8, 16
conclude [2]85271, 85676
concluded [11] 8504 21,
8562 11, 85676, 8574 10,
8578 15, B59721, 85995,
860121, 860B 18, B609 15,
864519
concludes [1]86748
conclUSion [9] 8476 1,
84821,849314,85053,
85155, 85165, 852115,
8607 15, 863625
condition [6] 848222,
8567 5, 8570 1, 8574 3,
862215,866016
conditions [3] 849921,
8582 3, 8628 22 _
conduct [3]854612,86228,
9
conducted [7] 8499 20,
852210,857017,8590 11,
8593 19, 8595 7
conductmg [1]8646 14
Conference [1] 852725
conference [3] 8528 2, 8,
859223
confidence [2] 8659 18,
866215
confidential [1] 8673 21
Confidentiality [1]8520 17
confidentIality [12] 8521 20,
8522 3, 8, 22, 8524 9, 8525 2,
8544 4, 8545 7, 8620 24, 25,
866515,18
confine [1]865921
confirm [2] 8502 16, 851112
confirmation [1]8578 18
Confirmed [1] B502 17
confirmed [4]8522 11,
857617, 8596 12, 15
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conflict [3] 8475 14, 8655 1, 866721
8656 14 continUOUS [3]8564 6, 9,
conflicting [1] 8513 5 86428
confused [1]8679 11 contract [lJ 858713
Congress [3] B4B4 2,8643 5, contracted [lJ 85766
13 contracts [1] 8667 18
congressional [1] B4B3 20 contradicting [1] 8530 24
conjecture [1]8663 3 contradiction [1]8654 2
connect [1]8619 18 contradictions [3]8654 6, 11,
connected [1]861923 14
connection [6]8544 15, contradictory [1]8658 1
85475,862010, 14,862725, contrary [2] 8514 3,862124
863716 contrast [5] 84799,852525,
conquered [1] B4B4 3 8526 7,8533 6,854218
consent [4] 8603 17, 866725, contributed [1] 848711
86687,20 control [4] 8522 18, 85232,
consequence [3] 851118, 6, 8622 21
85251,866516 controller [1] 85974
consequences [2] 8580 16, controversy [4] B4B3 15,
8622 8 8557 19, 8683 6, 7
conservation [4J 848221, conveniently [1] 8585 21
B4B4 8, 8485 14, 85175 conversation [3J 857623,
conservative [lJ 8534 22 864213,86535
consider [38] 847916, conversations [3] 8490 20,
848724,8522 14, 85235, 852511,854310
8524 25, 85273, 8539 5, conveyance [2] 864223,
854110,8554 15, 8581 3, 866810
865111, 13, 16,25, 8652 1, conveyed [14J 8603 15, 17,
8653 16, 17,8654 14, 8604 3, 19, 86054, 8606 1,2,
865515,20,21,865619, 863715,86676, 11, 16,24,
86575, 20, 24, 8658 25, 8668 5, 6
86591,8660 6,86613, convinced [1] 8672 7 •
86634,6,866515, coordinator [3] 858310,
8667 21, 8668 24, 8669 21, 8644 19, 20
8671 B, 86723. 8673 19 copy [1] 8648 12
consideration [7] 8477 22, cores [1] 85572
84858, 8496 17, 84972, comer [4] 85166, 18,
852216,85589,8648 9 B563 22,860113
considered [6J 85024, cornerstone [1] 858712
862719,864825,865010, corporate [4J 8589 5,
8653 10, 8677 20 8596 15, 17, 862725
considering [2] 85392, Corporation [28J 851411, 14,
86708 852316,856415,85659,
consistency [1] 8654 1 8583 15, 16, 858914,8590 8,
consistent [3] 852020, 11, 15,85935, 17,8594 15,
8594 2,860521 860718,86085,86151,
consISts [1] 8631 23 863012,864921,22,23,24,
construction [lJ 863716 8650 8, 11,25
consultant [lJ 850716 corporation [45] B4B4 20,22,
consulted [1] 8675 14 B485 14, 849114, 84939,
contact [3J 8543 8, 10, 86733 8538 2,854221,855111,
contained [lJ 8534 8 855822,858920,8590 12,
containing [lJ 867013 85911,859312,8594 7, 17,
contains [4J 853724,8677 5, 859516,859618,19,22,25,
6, 86869 8608 19, 8616 7, 8630 1, 2, 3,
contaminated [3J 8481 9,10, 86374,5,9,14,23,86383,4,
8572 25 13, 8643 18,
contamination [13] 8481 14, 19, B649 23. B650 2, 5.
849319,84991, 14,850717, 8651 9,10.865212,8668 15.
19, 85125, 7, 10, 8514 13, 86709
8540 14,21,85731 CorporatiOns [2J 85898,
contents [lJ 8661 5 8590 22
contested [lJ 866022 corporations [69] 8481 20,
context [3J 8516 12, 8546 9, B485 12, 848724, 8491 23,
861711 849220,21,84934, 18,
continent [2J 84981,851524 850117,24,851125,85192,
continue [2] 853616, 21 852013,852316,852424,
continued [6] 8529 23, 8528 20, 8542 22, 8549 7, 23,
85379, 13, 8573 15, 8601 9, 24, 8550 8, 12, 19, 8551 6, 17,
8604 4 8558 22,856122,857418,
continuing [3]862419,24, 858217,858923,

From comb to corporations
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B590 3,859120,8592 22,
B594 4, 14, 8595 22, B596 3,
8598 23, 8603 13, 15,
8606 14, 8612 18, 86188,
8624 10, 20, 8626 25, 8627 4,
863721,864222,86432,14,
864415,86475,864920,
8651 5, 8652 6, 8667 4, 11,
22,8668 1,3,5,9,17,19,23,
24,86691
corrected [1]867611
cost [2]861114,8669 17
Costello [5] 8486 10, 8513 7,
15, 8579 11, 15
costs [1]85195
Council [3] 8529 20, 8538 8,
9
Counsel [9]851021,
8542 25, 8543 22, 8549 18,
8550 19, 863023, 8635 4,
86769, 8683 16
counsel [25]84754, 16,
84765,85073,852715,
85284, 11,854710,8548 22,
25,8554 5, 8576 11, 8596 17,
864617,865112,8662 8, 17,
8673 4, 5, 8676 20, 867!J 8,
868121,86827,86831
count [3]8503 11, 8554 16,
860524
country [1]85211
couple [9] 8494 20, 8584 17,
861622,862421,867610,
16, 8681 10, 25, 86822
course [13]8490 21,84975,
852823,85339,853610,
8550 1,8552 1, 862021,
862212,8634 3,864516,
8662 4, 8674 20
COURT [59] 84744, 8476 7,
85072, 5, 8510 13, 21,
8527 14, 17, 85284, 6,
854225, 85434, 22, 8545 1,
25,854710,23,85483,10,
13,22,8571 8, 8599 10,
863013,23,86354,864617,
864712,16,86767,20,
8677 2,5,86783, 11,24,
8679 3, 8, 13, 86803, 13, 17,
20,23, 8681 3,9, 15,20,
8682 4,6,9,14,21,25,
8683 8,11,14,22,8684 6
Court [12]8474 3,847610,
8546 3, 8643 7, 8646 20,
864910,86511,86733,5,
22, 8677 24, 8678 2
court [33] 847622, 8510 14,
19, 8527 18, 23, 8548 15, 19,
8551 17, 8566 19, 8571 9, 14,
857425,8590 23,24,85961,
859911,16,860124,
863016,21,86336,86399,
8651 12, 20, 865821,
8660 19, 8662 6, 8663 7,
86737,867816,86796,
86831
courthouse [1]8535 13
courtroom [13] 8482 11,
8509 11, 8528 16, 8559 8,
8568 23, 86275, 8651 15,
86536,865712,16,866118,
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8676 8, 8681 22
courts [1]85502
Cove [10]856213,856519,
85791,858019,85817,
8584 2, 8604 7, 8606 3
cover [13] 8531 22, 854725,
8548 4, 8620 12, 864725,
8648 5, 8676 16, 8680 17, 19,
20, 24, 8681 1
covered [3] 8500 5, 8511 7,
853217
covering [3] 8504 3, 8585 19,
20
covers [3]850324,8544 19,
854511
coves 11]863115
Crafton [3] 8620 5, 6, 8622 4
craftsman-like [2] 8628 4, 6
crash [6] 8497 9, 11, 8515 20,
8575 18, 8576 4, 5
crashed [1]85782
crawling [1]849524
create [1] 8564 8
created [5]848321,85761,
8644 17, 864610, 866522
creation [1] 850822
creatures [2] 8486 12, 8508 4
credibility [8] 8478 14, 19,
8479 14, 8480 7, 8640 19, 24,
86588,13
credible [2] 8569 25, 8581 2
credit [1]862424
credulity [1]862117
Creek [1]8540 8
creosoted [1]86196
crew [1]86333
crews [2] 8504 7, 8
critical [5] 8480 16, 84822,
84837,13,85437
criticize [2] 86169, 10
critters [3]85603,856710
crop [2] 8591 4, 5
crops [2] 8591 12, 16
cross-examination [13]
84792, 8480 12, 8483 19,
8494 12, 850123,85248,
8539 21, 8540 9, 8552 2,
861125,86128,863819,
863915
cross-examined [6]8522 21,
8526 15, 16, 8558 14, 86452,
15
cross-examining [1]8581 14
cross-reference [1] 85354
crossed [2] 8544 23, 24
cruising [2] 8509 1, 17
crumble [1] 8564 13
crumbles [1] 8564 14
crux [1] 863620
cry [1]8625 6
Culross [1] 855516
Cultural [2] 8522 18, 8645 19
cultural [4] 848324, 8522 1,
85241,863712
culture [16] 8478 1, 2,
8491 22, 24, 25, 8521 6, 8, 9,
13, 16, 19, 854920,8550 4,
86379, 8643 18
curated [1] 8620 18
curatlon [1] 852620
curative [3] 8544 5, 8545 8,

17
cunous [2] 8537 10, 8603 3
cursory [1] 852210
curves [3] 8502 9, 8511 4, 11
cut [1] 8626 8
cutting [2] 8622 11, 13
cycle [6] 8529 15, 85304, 7,
18,8634 8

-0-
DC [1]848714
dab [1]864523
dad [3] 8521 1, 6, 8524 17
Dally [1]8529 20
damage [44] 848620,21,23,
8500 18, 85027,850613,19,
20,85104,851121,85122,
85162, 85192, 852423, 25,
8526 24, 8533 18, 20, 8536 1,
2, 3, 15, 17, 85375, 8, 12,
8541 7, 17, 8549 3, 5,
8552 11, 19, 8580 13,
858719,8594 17,
8599 21,8607 14,15,
861719,8632 25,8634 25,
8651 6, 8666 8
damaged [8] 85272, 8549 4,
8581 4, 8585 13, 8620 16, 17,
866915
damages (78]848212,
849111,849521,8512 1,
85144, 851611, 85174,
852421,853315,853516,
854121,85429,8544 2,
855311,857413,85796,24,
858022,858221,8584 16,
19, 8585 13, 85868, 23,
85874, 16, 8588 13, 858921,
859118,
859724,860516,860615,
18,861615,861910,86201,
8622 25, 8626 23, 8632 25,
8643 25,8646 2, 5,10,
86501,19,22,86519,
86525,7,9,8665 15, 16,21,
24,8666 6,8, 12, 14, 8667 7,
866822,86695,11,13,16,
18,86704,9,11,14,18,20,
24,
8671 1,4,6,8,10
danger [1]854714
dangerous [1] 8559 6
dark [1]849514
data [17]849720, 8500 11,
8501 25, 8502 5, 6, 8,
853710,23,85396,85405,
23,854217, 19,855523,
863419,25
date [2] 8643 4, 8673 1
DATED [1]868614
dated [2] 8521 24, 8673 22
dates [1]8534 13
David [18] 8556 10, 14,
8557 21,855815,855910,
8560 13, 8561 14, 8562 16,
23, B563 12, 8564 10,21,25,
85655, 11, 19,8571 23,
85723
Day [1]8570 13
day [17] 847424, 8477 3,

8513 16, 8574 16, 8576 17,
85852, 8586 15, 16, 86177,
862110,86435,8663 5,
8673 10, 8674 10, 23, 86755,
868614
days [12] 8529 22,8544 15,
8545 10, 22, 8549 15,
8554 15, 855615, 856623,
8567 1,2, 8575 14, 8616 11
dead [4]848612, 84976,7
deaf [1]8621 5
deal [6] 8487 6, 8582 2,
861710,86182,86301,2
dealing [8] 8491 3, 8538 4,
854916,858119,858225,
859715,86387,20
deals [2] 8534 7, 8646 1
death [1]85383
debatJl [3] 851924, 8521 19,
861222
debris [3]8533 10, 8536 14,
863217
decade [2]857714
decades [2] 8639 5, 6
decayed [2] 86176, 8618 16
decide [36] 8477 9, 8549 17,
8558 20, 8582 16, 864723,
86482,864916,865221,23,
24, 8653 7, 13, 8654 22,
86562, 11,21,24, 8657 1, 6,
22,8660 1,24,8662 12,
8663 22, 8664 8, 11, 8665 25,
8669 19, 8671 2, 8672 4,8,
22,867311, 15,
867415
deCided [3] 8484 2, 8550 2,
86414
deciding [10] 8653 14,
8654 19,24,865518,86567,
13,20,865821,86614
decimal [1]8612 14
decision [4] 8477 23,
864115,8644 20,86729
deCISion-making [1] 858325
deCISIOns [4]84755, 19,
8583 19, 8675 13
declaration [1]8483 20
decline [4]8494 23,85105,
85112, 8600 16
declining [1]85108
decrease [2]8634 12, 13
decreased [1] 8634 17
deemed [2] 8643 2,866814
defend [1] 864110
Defendants [4]853721,
867623, 8677 11, 8680 16
defendants [17] 8486 19,
8495 10, 8507 7, 851025,
851712,85373,853823,
8650 7, 9, 18, 8659 23,
8665 7, 8, 10, 22, 867022,
867922
defense [4] 8474 17, 22,
8508 22, 8596 2
defies [1] 862117
define [2] 8575 14, 8664 20
defined [1]8629 21
definition [4]8493 16,
851720,85731,863524
definitive [1] 8645 7
deformed [1]849610



VOLUME 53 Concord.- by Look..s.e(61)

-
S-CSv-temoApplICll!JoM STATE TRIAL TRANSCRIPT
deformities (3) 85756, 8, 16 8659 12, 8660 7
degree (1)8551 23 details (1) 850525
Dekm (12)852220,21, detectable (2)857514,15
85233,852525,85262,7, determmatlon (1)864118
15, 16,86174,10,21, determine (22)8480 13,
8645 15 84811, 84829, 14,20,22,23,
delayed (1)860218 25,84831,848725,85022,
deliberate (8) 847425, 85151,853616,854114,
8648 13, 8661 7, 8671 23, 8551 20, 8633 21, 8650 20,
86739, 8674 16, 86754, 19 21, 8652 17, 8671 9, 86n 10
deliberately (1)866013 determined (2)855920,
deliberating (6)8674 1, 10, 857223
86756,10,14,86764 determines (1) B4B4 13
deliberation (1)8543 18 determlnmg (4) 849923,
deliberatiOns (13) 84961, 8500 17, 8502 17, 866822
85939,8594 25,86493, devalue (1)8550 25
8672 14, 8673 16, 18, 86749, devastating (1) 8646 25
14, 17, 86751,2,21 develop (4)848221, B485 11,
delivered (2) 8586 15, 8639 24, 8640 6
862711 developing (1)8544 6
delta (1) 8601 7 development (2) 8593 14,
demagnetIZe (1)8623 11 860215
demonstrably (1)866521 devoted (1)855617
demonstrated (1)851217 diametrically (1) 847923
density [1] 8495 17 DIAMOND (36)854821,23,
denying (1)85493 24,856020,856116,
Department (4)852325, 8562 12, 8570 15, 857116,
8532 17, 863116, 8641 3 19,22, 8574 11, 8578 16,
department (3)858316, 17, 8584 2,12,85929,859514,
85852 859717,22,859822,85996,
Depends (1) 8494 14 18,8600 23,860122,86038,
depends (1) 8494 15 8608 14, 19, 86094, 16,
depleted [1] 8530 17 8610 13, 8611 3, 8619 15,
deposed (2)859323, 8629 15, 868212, 17,22,
8596 19 8684 5
Deposition (1)865718 Diamond (21) 847610,
deposition (17) 8491 12, 17, 85206, 8537 14, 8544 13, 20,
85031,2,859217,85933,8, 854512,18,854717,
859613,14,860125, 863013,86314,863223,
860216,860417,860520, 863312,25,8638 11, 86392,
86579,13,18,865821 864212,864320,21,25,
depositions (6)8554 16, 8644 24,864522
858118, 858712, 859221, die (1)8513 18
864111,86579 differ (1)8574 4
depreCiate (1)859720 difference (14) 8492 19,
deputy (1) 84853 84996,853825,8539 8,
derive (1)8611 8 854120,85513,856724,
derived (1)86265 85683, 13, 860711, 12,
describe (1)85713 861224,86789
described (5) 84968,85316, differences (5) 847811,
855622, 8631 14, 17 85053, 8575 14, 15, 862721
description (2) 8524 3, different-colored (2)
85356 851125,867924
deSCriptions (2)852523, differently (2)8654 13,
8571 6 866716
desecrate (2)862111, 16 difficult (5)85236, 12,
desecration (1)85242 85248,8594 5,862821
deserved (2)8569 7 diffiCUlties (1)8500 24
deserves (2)86589, 14 diffiCUlty (2) 8482 6, 867023
designated (1)859618 dig (2)855925,85604
designed (2) 8502 7, 86629 dlggmg (3) 85177, 86208,
desire (1) 84939 8624 7
desolate (2)8570 18, 8598 1 digs (2)861710,86223
despair (1)859518 diluted (1) 84989
despite (2)85023,851521 diminished (3)8531 7,
despOiled (1)8580 13 853820, 8634 18
despOils (1)8591 5 diminishes (2)8534 21,
destroyed (1)86398 853821
destroys (1)8503 7 direct (6) B480 10,21, 8653 1,
destruction [1J 8524 2 866310, 18,21
detailed (4)851520,8534 9, direction (3)8500 2,868014,

9-13-94
868613
Director (1)8593 5
director (3) 8593 11, 8596 21,
860215
dirt (1)8564 14
disadvantage (1)8479 11
dISagree [2J 8475 15, 8546 1
dISagreement (1)854720
disbelieve (1)8654 8
discharge (1)865022
disclosure (2) 84999
dIScontinuous (1)864210
discount (6) 8514 4, 8527 4,
8535 17,19,22,86253
diSCOUnts (1)8534 24
dIScover (1)8622 14
discovered (1)8521 8
discredited (2) 8658 1, 7
dIScretion [1] 8524 4
dISCUSS [2] 84789,867116
dISCUssed [4] B4B4 11,
8590 10, 862720, 86n 16
discussing [4] 8500 23,
8585 4, 8675 11,25
discussion (10) 849216,
85138, 8544 3, 8545 6,
85478, 10, 8555 15, 856821,
86n 9, 8682 13
diSCUSSIOns [3] 8545 10,
867819,867916
disfavor (2)864911, 14
Disk [1] 8622 4
DISney (1)86132
DISneyland (1)85159
disparage [2] 861824,
862025
dlsparrty (1) 847812
dispute [8] 84n 20, 23,
8478 1, 13, 8500 21, 851720,
8566 3, 8588 19
diSputes (3) 8582 25, 8583 2,
25
dISregard (1)865119
disregarded (2) 8653 3,
866125
dISrepair (3)856215,85632,
17
disrupt (2)855316,859816
disrupted (8) 8554 7,
858217,8594 6, 859610, 23,
860212,22
disruption (3)85128,
852919,859711
distance (1)8561 6
dlstmct [5] 8493 1, 5, 8650 2,
8652 12, 8670 16
dlstmctlon [1] 8663 18
dIStingUish [1] 86054
distingUished [2] 8548 25,
85543
dIStributes [1] 859113
District [1J 8650 25
dIStricts (1)85985
dIStrust (2)8654 4,865811
distrusted (1)8479 19
dISturbed (1) 852022
disturbingly [1] 8568 16
dIVer (1) 8498 17
divers (2) 8495 13, 8498 11
dIVide (3) 84873,85174,
863624

divided (2) 8555 4, 86072
dividend (1) B4B4 23
divorce [1] 853725
document (4) 8501 16,
8505 20, 867622, 86n 11
documentary [1] 866117
documents [3] 86452,4,10
Doesn't [1] 863619
doesn't [26] B4B4 19,
848613,85022,8506 9,21,
853725,8538 3,85411,9,
854718,85513,8590 9,
859118,859519,860424,
861114,862013,86212,
8626 8, 8628 4, 22, 8637 3,
8640 7, 12, 86n 7
dollar (7) 8483 1, 85144,
8539 14, 15, 8606 7, 8617 18,
86704
dollars (9) 8478 6, 851923,
85351,854117,23,855218,
8569 3, 8607 13, 8636 23
Don [2] 859313, 860517
door (1)85872
doorstep [1] 85913
Dorchester (32) 8479 5, 6,
848310,19,85023,850711,
851522, 851717, 85188, 12,
14, 8519 10, 17, 19, 8520 4,
8529 10, 8539 9, 25, 8540 23,
85511,2,8569 1,859110,
8594 16, 860823,86169,19,
8623 7, 8625 8, 863624,
863818
dosed (2)85751,2
dosmg (1)857511
dots (1)85081
double (2) 8492 20, 8670 8
doubt (1)8558 6
doubts (1)8642 14
doughnuts (1)8564 11
dovetailed (1) 8511 13
dozen (1)8554 4
Dr [84] 8480 22, 8481 6, 8,
8482 19, 8483 4, 5, 12,
B4B4 3, 8493 19, 25, 8494 23,
84954, 16, 22, 24, 8496 8, 9,
17,849715,849815,19,
84991,851116,85122,6,
85133,8,851716,85182,
851923,852112,18,
8522 23, 8524 8, 8526 17,
22, 8530 8, 8551 1, 8552 1,
8566 22,857425, 8575 16,
85763,13,14, 15, 19,23,
8577 5,15,858510,11,
860513,8606 20,860819,
8609 8,16,861019,86114,
20,24,861214,86139,21,
86148,861512,16,86163,
8621 21,8623 2,16,862419,
862525,
8626 14,8638 14, 16,25,
86404,864212,8644 4,10
draft [1] 8499 11
drafting [1] 867821
drag [1] 8592 25
drainage [1] 8634 5
dramatiC (2) 8557 9
draw [1J 8663 15
drawn [5] 847810, 848315,

From deformities to draw
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851917,854522,863511
dreams [1]8492 6
drew [2]857611,8590 25
dnveway [2]858519,
862213
dropped [2]851621,855624
drums [1]861823
dry [1]864717
ducks [2] 8494 24, 8513 17
due [1]8589 19
dug [4] 855625, 8557 2,
856410,11
dumped [1]8477 24
duplicate [1] 8497 17
duplicated [1]8506 23
duplication [1] 8662 17
duties [3] 8638 5, 8647 5,
865124
duty [5] 8523 14, 864723,
8648 8, 8649 15, 8667 21
DX14037 [2]8623 9,13
DX14795 [1]8680 16

-E-
ear [1]8621 5
earty [2] 8475 3, 8494 3
earn [1] 8611 20
earned [5] 8520 9, 8607 19,
861117,19
earning [1]853115
earthquake [2]8504 15,
853515
easel [2]854621,864713
easements [1] 866719
easily [1]8612 14
East [1]86058
east [1]8581 7
easy [1] 8511 24
eat [2]850810, 12
eating [2] 8508 16, 8542 8
ecological [2] 8505 23,
85707
ecology [1]8567 7
economic [12] 8483 23,
8484 8,848513,855012, 13,
8551 7, 8590 3, 8598 22,
860716, 861116, 863710,
86381
economics [1]849125
economy [6] 8484 24,
848618,84875,8529 11, 12
ecosystem [10]8477 25,
8483 13, 8492 11, 8497 7,
85089, 85106, 851116,
851221, 8643 10, 16
Ed [5] 8560 3, 8566 18, 25,
856911,19
ed [1] 8655 18
Edgar [3]847910,859322,
25
edge [1] 85042
edit [1]8678 15
editing [4]8677 15, 16,
867814
editor [2]8494 13, 85524
education [1]8655 18
effect [12] 8502 18, 8512 11,
8513 1, 8531 12, 8555 7,
8590 2,86024,862515,
863124,864122,867012

dreams to exclusive

effected [1]857323
effectIVe [1]8572 18
effectIVely [1]8628 11
effects [8]8496 9, 15, 16,
8506 13, 8556 17, 857823,
86251
effort [9]8517 15, 8522 19,
8525 1, 8526 8, 8569 5, 6,
857613,862811,866517
efforts [1] 8684 1
egg [1] 8496 12
eggs [1]8498 18
Eight [1]8540 20
eight [8]85329,8540 16,
856624, 8605 6, 13, 24,
86194
elect [4]864222,866810,
8674 15, 8675 1
election [4] 864224, 8643 1,
866812,13
element [1]8523 9
eliminated [1] 8625 12
Ellamar [1] 8482 4
Elmo [2] 8537 18, 8641 20
elsewhere [6]8479 17,
8495 17, 8576 7, 8589 16,
8590 24,861519
embarrassed [2] 8519 8, 9
Emergency [1]8529 20
emergency [3] 849920, 21,
852210
emily [1]8596 21
Emmal [2] 8593 13, 8605 17
emotional [1] 8484 25
emotionally [1]8662 14
employee [2] 8619 21,
865013
employees [2] 8622 3,
865013
employment [2] 8594 7,
86045
enclose [1] 8620 12
End [6] 8490 23, 8528 8,
8584 1, 8610 12, 86112,
862914
end [24]847423,847520,
8477 7,84835,849216,
8494 4,850825,851911,
8535 22, 8541 22, 8544 3,
8545 6, 8549 11, 8561 8,
8580 9, 8581 23, 8587 8,
8601 19, 8616 3, 8634 6,
864110, 12,86488,868318
endangered [1] 8522 9
endeavor [1]8477 8
ended [4] 847623, 8562 9,
8583 3, 85873
ends [5]8534 17, 18,85352,
86821,7
enemy [1]8513 2
energy [2] 8560 22, 8635 18
engage [3] 8568 20, 8606 12,
861222
english [29] 8519 3, 4, 7,
857920, 22, 85802, 15,
858918,85917,859313,15,
16, 8595 16, 8596 4, 17, 21,
8598 11, 24, 8603 1, 8605 17,
18,23,25,8606 6,10,
862321, 864922
enjoyed [1] 8630 6
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enjoyment [2]8485 10, 85497,8569 8,859225,
8683 23 8675 24
enormous [8]8477 16, EVidence [1]8651 6
847811,849725,851221, evidence [110]84752,5,8,9
85576, 8569 5, 6, 8595 19 22, 8476 1, 84824, 6, 84994,
entered [4] 852515,864119, 85097, 851422,23,25,
8681 13, 15 85233, 85276, 85304,
entirety [2]8500 11, 8604 2 853224,853812,853910,
entities [3]85173,85496, 854125,854214, 15,
865210 854612,21,25 85597,
entitled [20] 8475 24, 8562 24, 8578 17, 8579 25,
852424,85498,9, 11, 858014,85812,3, 17,21,
858620,859117,860323, 858219,24,859212,
8605 16, 8612 17, 8626 18, 8594 12,8617 13.86193.25,
86503,86618,20,866613, 8621 19,23.8622 22,
18, 8670 7, 9, 867420, 86753 863212.8634 12, 8636 1,
entry [1]852523 8646 11, 864722.23, 86484,
environment [8]8477 24, 9,86496,17,865119.23,25,
8485 19, 84954, 8496 24, 8652 15. 17. 19,22.23.25,
8497 14, 85085, 8573 13, 8653 1. 8, 11, 8654 2. 8655 6,
8638 9 7, 8656 22. 8658 2. 18,
environmental [3]8477 16, 865919,21.
84857,848719 866023.86613.6.15,18,22,
equal [4]8484 12, 14, 24, 86622, 6. 11.25. 8663 1.
854222, 862925 4.8. 10, 11. 15, 17. 18,20,
equally [1] 8643 11 8664 24, 867020,21,25,
equipment [2]8616 13, 8671 11. 13. 19,21, 8672 1,
8628 15 8673 20, 8676 3, 8679 20,
equivalent [1]86706 8681 11. 12
erroneous [2] 8654 23, eVidentiary [2] 8475 17,
8656 12 8681 11
escaped [1] 85032 evolved [1] 856713
escapement [1]8530 16 exactly [13]85276,8543 25,
escapes [1]857716 8544 25,854521,8546 22,
escrow [2]8585 24,85872 8563 13, 14,862510,86285,
Eshamy [1] 8564 1 863816,864121,867024
essentially [1]8588 8 exaggerated [4] 85526,7,
establish [3] 8544 9, 86678, 10, 8562 10
867025 exaggerates [1] 850814
established [2] 861023, examination [4] 85729, 21,
8670 20 8627 17, 8629 1
estate [8]848113, 848523, examination [5]8480 10, 21,
851625,85172,3,853525, 848115,85322,86618
8585 11, 8606 18 examine [1]8661 5
estates [2] 85178,860721 examined [1] 855621
estimate [3]86144,86714 EXAMINER [6] 857210, 22,
estimates [5] 855724, 85836,86107, 18,862723
861325, 8614 14, 86163, examiner [1]8480 10
8671 6 examining [1]85522
et [1]85484 example [15] 8503 14,
evaluate [9]847819,84807, 853225,8534 9,856022,
85027,85052,854213, 857317,860615,860821,
8654 14. 86631, 867113, 22,862324,25,86241,
867816 863115,86428,86713,
evaluated [2] 8534 1, 8677 13 868112
evaluating (7] 8479 14, excavated [1] 8516 14
848110, 8553 1, 86495, excavation [1]8526 19
865825, 86604, 5 except [10] 8484 23, 85193,
evaluation [3]852625, 855515,857911,85945,
85429,85888 861618,866820,867310,
evaluations [1] 86455 867811,867924
evening [2] 85479, 8678 8 exception [4] 85804,
event [6]8477 16,85102, 860218,86378,86655
852421,861725,8654 12, exceptions [1]86172
865918 excess [1]8534 22
eventually [2]858918, exchange [2]8484 6, 14
8603 20 exchanges [2] 8484 11,
Everybody [4] 8559 19, 84855
85764,86298 exclude [1]86538
everybody [8]8474 4, excluded [1]865225
850124, 8546 13, 854719, exclUSIVe [1]8658 7

-
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fabrication [1]857624
facilities [1] 8625 19
fact [34]849325,8494 10,
11,849615,8500 8,85023,
8506 17, 8512 3, 85139,
851522,8534 20,853724,
8545 13, 8547 19, 85499,
8551 1, 12, 85558, 856714,
857616,8577 2,85801,
8588 19, 20, 8594 10,
8600 16, 86084, 860923,
863416,
8640 3, 8647 6, 8657 24,
8660 22, 8661 7
factor [10] 8480 16, 85103,
85111,17,853517,19,23,
864610,8664 22, 23
factors [3] B4B5 5, 8512 17,
865824
facts [29]8475 10, 12, 13, 15,

I~

I I
_J

Excuse [2]8504 17,851417 extent [11]85496,855224,
excuse [5] B4B5 15, B543 20, 8553 18, 8554 25, 8555 1,
867515, 19, 86764 85752, 86136, 8618 12,
excused [2]847425,86535 862521,867811,867914
excuses [1]85089 extra [1]858616
executive [1] 85971 extraorchnary [1] 8521 22
exercise [1]84806 extremely [4]847522,
Exhibit [17] 8512 15, 8533 12, 8573 12, 862720, 862824
8534 3,85353,4,7,853721, Exxon [132]847623,84922,
8538 13, 16, 8542 1, 18, 6, 8493 17,24, 8495 19,
86053, 8634 24, 25, 8679 19 8496 7, 20, 8499 10, 21,
exhibit [23]8483 16, 8493 12, 8500 13, 850119, 8502 13,
849824, 8500 19, 85055, 6, 19, 8504 14, 16, 17, 18,
11, 15, 851123, 8512 18, 85055, 6, 16, 18,20, 85089,
8514 9, 8522 6, 85262, 85094, 13, 85124, 851322,
8533 12, 85377,20,8539 10, 85143,5,85154,85183,9,
86614, 7, 8677 24, 8680 16, 85198, 11, 16, 17,
86835 85202, 8521 25, 8522 1, 7,
Exhibits [1]8531 21 17,18,852422,8525 15,
exhIbits [17) 852321, 85272, 8529 7, 8531 14,25,
852520,21,85282,853121, 8532 23,8533 8,853814,
8554 17, 86325,8644 22, 854219,854514,854612,
8661 3, 6, 12, 8662 8, 8548 4, 8549 2, 85525, 6,
867211,86737,867520, 855618,8566 25,85724,7,
8677 18, 868118 25, 85742,85759, 8581 12,
eXisted [2]852113, 16 20,8583 22,8585 7,8589 24,
eXIStence [2] 8483 24, 25, 8591 23,
8663 12 8614 15, 19, 8617 17,
exists [1]859111 861918,20,21,24,862010,
expanding [1]8522 14 8621 6, 8622 2, 19,24,
expect [1]850518 8625 24,86272,9,24,
expected [1]867021 86281,7,,10,17,18,8629 2,
expeditions [1]861710 10,86301,12,863125,
expensIVe [1]861612 8634 23,8635 10, 12, 86373,
experience [8] 8480 7, 14, 6, 86405, 12, 8642 11,
84815,9,856824,856923, 8644 14, 15, 864518, 8646 4,
865320,866316 86477,86507,
experienced [2]8480 11, 8,9,11,12,13,14,17,18,23,
848112 24,86522,7,10,866519,23
experiences [1] 8663 5 Eyak [12]851322, 85142,4,
expert [39]8478 24, 847921, 13, 85271, 8579 10, 8589 18,
25, 8480 1, 5, 8, 10, 13, 16, 8591 6, 8596 8, 85974,
848112,84913,8,852219, 86244,864923
854113,855720,8577 5, 16, eye [2]8494 15, 8520 13
85887,865523,24,86561, eyes [6]8561 20,8562 14,
3,5,9, 10, 11, 13, 14, 18,21, 856717,857012,85711,
23, 25, 86573, 4, 5, 7 86474
experts [11]847922, eyewitness [1]866311
848018,84915,851225,
8521 12, 85398, 15, 8562 10,
8585 11, 8655 17, 19
Expires [1] 868621
explain [5] 8576 9, 864724,
8654 11, 86662,21
explained [8] 8535 24,
856118,856316,8564 7,
85679, 857621, 8649 17,
86711
explaining [2]8575 16,
86367
explanation [3] 84974,
85167,864822
explicit [2] 8545 13, 8547 17
exploit [1]860321
exploiting [1]86248
explored [1]8593 17
exposed [2] 8553 3, 8575 25
express [1]8671 7
expressed [1]860712
extended [1]864520
extends [1]85394
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17,8480 18, 859224,85932, fellows [1]8640 15
4,8654 15, 865525,865619, felt [2]84771, 8628 14
21,22,24,25,86576,8660 8, Feona [1]8593 10
9,23,24,25,86611,23,24, fiction [1] 8621 20
86639, 13, 14, 19 fictions [1]8611 25
factual [2]84755, 18 field [9]849715,20,849816,
failed [4]85273,8608 17, 852522,8544 14, 85672,
86583 8616 12, 8617 17, 8621 9
failure [4]8657 14, 8664 21, fleld-exposed [1] 84984
86656, 10 Fleld-observed [1]850619
failures [2]859822, 8654 10 fifth [1] 8621 14
fair [30]848213, 14,851425, flfty-some-odd [1]8554 16
8515 1, 8518 19, 8533 17, fight [1]8479 3
854111, 14,855312,25, fighting [2]860117, 18
8554 10, 85927, 859521, figment [1]86138
859723, 8611 5, 7, 86132, figure [17) 8475 14, 8482 17,
861820,862425,862921, 850220,8504 1, 8509 4,
8633 21,8648 8,864912, 851725,852025,8534 24,
866610, 15, 17,21,23, 853S 2,21,22, 853622,23,
86724 860922, 8624 16, 8667 1
Falrlane [2]8622 15, 17 figures [3]85163,85185,
fairly [7) 847824,8504 24, 854116
85123, 8529 12, 8635 11, file [1]86789
8663 1, 86661 flied [1]867622
fairness [1]862323 Filing [1]867623
Fall [1] 84B6 17 filing [6] 8642.24, 25,
fall [5]8538 15, 8605 1, 8668 11, 13, 867711, 8678 12
861623,861711, 862323 fill [1]86746
fallen [3] 86176,861817, film [2] 8633 3,8644 7
8622 11 filmed [2]85088,851315
falls [3] 8486 22, 858S 16, 22 final [22] 84745,6,9, 10, 16,
false [4] 86576,8664 4, 11, 22,847514,8477 3,84789,
14 8480 20,8506 6,851122,
falsely [3]8479 18, 8654 3, 85163,6,8526 20,854712,
865810 8562 12, 8S68 12, 8572.7,
familiar [2] 8664 4, 8683 6 861425, 868119, 23
familiarity [1] 8521 2 financial [2]8500 7, 8625 4
families [2]8542 7, 8631 8 Find [1] 8611 6
family [3] 852012,863219, find [51]8475 17, 8479 17,
8675 16 B486 2, 14, 8499 23, 8500 22,
famous [2] 85321,858722 8505 12, 8512.2, 8514 12,
fantasy [1]861618 852122,8526 1, 8538 7,
farm [7] 85911, 2, 11, 15, 16, 8553 2,855718,8558 9, 11,
861822 18, 856110,8562 4, B563 13,
farmer [1]8591 4 14, 8568 11, 857021,
farmers [4]859112, 14, 16, 8571 25, 8603 13, 8611 5, 7,
20 86155,861722,86193,
fast [1]8565 18 8621 3,8632 20,864214,
faster [1]862712 864315,8644 25,864518,
fault [1]865021 8655 3,865615, B659 1,
favor [5]864713, 8649 11, 86603,5,6,8663 9, 14, 19,
14, 16, 86729 8664 12. 13,8669 13,
faxed [1]8639 14 8678 17, 8682 15
fear [5] 8512 11,22, 85303, finding [1]8635 18
855123,86408 findings [2] B483 20,856915
fed [1]8577 23 fine [2]852717, 86763
federal [18]8583 10, 8603 17, finish [4]85074,86492,
8608 11, 8610 1, 8613 1, 867112,23
862614,86297,8640.. 14, finished [1]84972
86419,8644 18,20,865112, finishes [1] 854S 18
17,18,866717,86687,21 FINSAP [5]8505 25,8506 4,
federalIZing [1]8640 14 6
fee [1]861023 firms [2]852612, 853S 11
feed [1]8496 5 Firat [6]851713, 8526 17,
feeling [2] 8552 6, 8663 4 85374, 8539 16, B662 10,
feet [4]8600 3,86097, 866716
863514, 15 first [22]847820, B483 3, 21,
fell [3] 8586 4,25,8622 13 8509 20,851011,851714,
fellow [8]849116, 8494 19, 8520 17, 8S84 21,8588 24,
8508 7, 8524 12, 8532 16, 8590 5, 8608 7, 86173,
8594 3,8600 24,867517 86189,862421,8632 19,

From Excuse to flrat
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867B 7, 8682 23
gIVes [B] 8483 14, 84B4 16,
19, 8492 14, 851625,
8591 14, 8629 17, 8656 18
giving [7] 84763,8477 5,
8491 1, 8539 15, 8551 21,
8626 15, 8649 8
GlaCier [1] 8570 16
glaCier [2] 860918,863613
glaciers [5] 84795,8509 20,
8552 11, 8609 8, 8624 9
Glad [2] 85614, 85929
glad [2] 8548 7, 8646 23
goal [2] 8530 16, 858923
goes [12] 8482 23, 84972,
8504 23,8506 21,850715,
B5164, 8519 12,8526 1,
859112,862216,864114,
868122
gold [1] 8624 7
Gordaort [5] 8479 10, 8484 5,
8520 17, B590 5, 8596 24
gorgeous [3] 8561 24,
8563 8, 8609 12
gotten [2] 8621 25, 8683 1
govern [1]8674 14
governed [1]8663 2
government [16]8601 24,
860318,860811,8609 23,
8610 1, 8613 1, 5, 10,
862615,8628 12, 8640 14,
8641 9, 8667 17, 8668 7, 21
graffiti [2]8619 16, 8620 2
Graham [20]85803,858918,
85917,859310,859515,
8596 7,859811,24,86031,
8604 16, 19, 86054, 6, 12,
860610,862321,864921
grainy [1] 850323
grand [1]8586 15
granddaughters [1] 86809
grandeur [1] B609 6
grandiose [1]861617
graph [3] 84984,850514,
85405
graphs [4] 849716, 18,
84982,850612
gravel [1] 850324
great [9] 8546 14, 8567 13,
B5827, 8608 12, 861222,
8615 13, 86182, 86555
greater [3] 8655 6, 8664 4, 6
greatly [1] 8646 8
Greek [1]852025
Green [10] 84B4 3,84859,
84B719, 8501 6, 7, 11,
85138, 8587 1B, 20,863622
green [1]8508 1
grew [1] 8636 1
grievances [2] 854921,22
grossly [1] 8562 10
ground [1] 8635 17
grounding [1] B650 17
grounds [1] 8621 4
Growler [2] 8593 24, 8594 8
guarantee [1]8563 11
Guard [11] 8559 20, 8572 6,
8, 858111,20, 85839, 11,21,
8615 25, 8629 5
guard [2] 8515 11, 8547 16
guess [B) 8494 11, 8496 1,

9-13-94
8674 10, 8677 19
fully [6] 8554 13, 8566 15, 16,
856815,866625,867713
fundamental [3] 8490 24,
8491 4, 8616 13
furnishing [1] 8S40 6
Mure [6] 8S44 11,20,
8586 19, B589 19, 8620 23,
862123

gain [1] 8590 3
gallons [5] 8477 24, 8508 18,
8515 17, 862622
Game [2] 8532 17, B631 17
garage [1] 8622 14
gave [9] B542 19, 854725,
8569 15, B5982, 86395,6,
B677 7, 10, B679 10
generate [1] 8613 7
generated [2] 8595 9,
B61220
generates [1] 86076
generating [1] 859723
generation [4] B50614, 15,
22
generous [1]862612
genetic [3] 850612, B5753, 6
Gentlemen [1] 8548 24
gentlemen [25] 8528 12,
8535 3, 8536 3, 8541 12, 19,
85529,855315,8569 24,
8571 1, 22, 8575 23, 8578 16,
858216,85856,859110,22,
8602 11, 8604 25, 8608 2,
86138,861516,862617,
8629 15, B63224, B634 2
geomorphologlst [1] 86451
geomorphology [1] 8584 13
gets [8] 847616, 84879,
8494 19, 8504 16, 851724,
25, 8580 18, 8625 2
gift [1]85382
Gilfillan [20] 848620,
8491 10, 8495 20, 85078, 25,
850822,25,8509 2, 15, 18,
8514 17, 8516 1, 851925,
8526 4, B560 3, 8566 18, 25,
8569 9, 13, 19
Girdwood [1] 85616
Give [2] 85144, 8609 10
gIVe [37] 84745,21, 8475 18,
84764, 847B 17, 84B4 2,
8506 9, B525 12, 8543 15, 16,
B579 7, 8586 11, B605 22,
862424, B630 14, 8640 15,
86453,864718,25,864817,
86494,865224,865313,15,
B654 20, B655 19, 86563, 8,
20,86587,
13, 8660 1, 8661 4, 86S2 18,
867616,867813,868225
Given [3] 8523 7,858819,
867725
gIVen [21] 8478 18, B501 9,
B547 15, B550 1, 8563 18,
8588 20, 864B 2, 19, 8649 1,
5, 8655 16, 865711, 17,
865920,8661 7, B662 1,
8672 5,867318,867719,

forces [1] 8665 7
forego [1] 8487 16
foregoing [2] B686 9, 11
foregone [1] 863B 1
foreperson [1] 8673 1
foreseeability [21] B5254,
18, BS44 2,3, 10, 12, 19,
8545 3, 5, 11, 20, BS46 5, 6, 7,
9, 16, 19,20, B5472, 6,
86461
foreseeable [2] 852421,22
foreseen [1] 866520
forever [1] 8563 6
forewent [1] 852514
forget [5] 8508 19, 8564 19,
20, B568 1, B594 19
forgive [1] 8664 15
forgot [3] 847613,8499 3,
861914
forgotten [3] 8474 7, 852B 19,
B60524
fonn [10] 847520,8484 20,
849911,850615,22,85155,
852112,862312,8643 24,
8661 12
fonnally [3] 868113, 15, 16
forms [3] 8672 12, 86742
forth [8] 8482 5, 8500 25,
850910,851420,85216,
863519,864115,86675
forthright [1] 8509 12
FORTIER [1] 867625
Fortier [3] B61716, 86788,
86795
fortunate [1] 855022
forward [3] 8580 14, 85811,
861325
found [20] 847622,849816,
850211,85043,5,24,
85092, 17, 851111, 85185,
8521 7,853516, B545 14,
856520,857515,857821,
862810
Four [1] B519 6
four [15] 8515 16, 17, 85193,
21, 8530 12, 853524, 8542 3,
85455,8554 17, 85794,
861221, 861624, 8629 11,
86346
four-year [1] 86252
fox [1]861822
fragile [1] 85106
frame [1] 861823
frank [1] 8627 20
Frankly [1] 8572 15
frankly [2] 8547 4, 8590 6
frantically [1] 849719
Fred [1]8600 24
free [3] 848218,86672,3
Freed [2] 860215, 21
French [1] 850811
frequently [1] 8549 18
fresh [1]857511
friend [2] 8600 7, 8659 24
friends [1] 8631 8
frightened [1] 8513 6
front [2] 8504 13, 8587 2
front-end [1] 8512 3
fucus [2] 8494 23, 8498 17
fulfilling [1] 8651 24
full [4] 8543 16, 856521,

8662 24, 8664 25, 8666 6,
866824,866919,867324
firsthand [2] 856619,
857212
Fish [3] 8492 11, 8532 17,
863117
fish [18] 8497 11, B506 15,
850813,853017,22,
8574 16, 17, 18,23,24,
8577 5, 17, 8578 1, 8589 3,
8590 7, 8634 2, 8643 20,
86512
fisheries [4] 851520,
854920, 8550 5, 8651 7
fishennan[1]860113
fishennen [3] 8531 3,
8574 18, 8651 2
fishing [17] 8490 17, 8491 1,
8508 14, 8529 11, 13,
853012,13,85369,857420,
21, 859321, 8600 15, 16,
86019,863110,8634 7, 9
fit [2] 856914,867414
five [21] 853020,85413,4,5,
855915,8566 23,85671,
8579 4, 7, 8580 20, 8588 24,
8594 21, 8595 2, 8, 8611 18,
862113, 15, 8622 3, 15,
8632 9, 864920
five-year [2] 8530 7, 8634 8
fix [4] 849224, 8616 16,
86202, 8623 3
fixing [1] 8627 7
Fjord [1] 8570 15
Fjords [3] 8596 23, 8604 19,
860519
flecks [1] 8644 1
flight [1] 860823
float [1] 852622
floating [1] 8559 5
floor [1] 849525
Florida [2] 8515 7,86132
fly [1] 8492 13
f1y-overs [1] 86422
Fobes [3] 85334,856512, 13
focus [5] 8553 10, 85771,
8584 21,8594 20,8662 10
folder [1] B52020
Folks [1] 8491 7
folks [16] 8477 8,84953,
B506 7, 16, B507 15, B510 7,
B51115, B5193, 85277,
8528 15, 8550 4, 8563 20,
86095, B610 1, B61B 11,
863824
Follow [1] B629 18
follow [1] 8663 22
followed [2] 863615, 18
following [9] 8534 10,
853515,8622 10, B653 1B,
8655 22, 8656 19, 8659 2,
8666 6, 8669 3
food [3] 8495 23, 24, B508 10
foods [1] 8651 4
fool [2] 8486 7, 13
footage [2]859714, 8620 8
for-profit [2] 8550 B, B637 5
for-sale [3] 8588 17, 18
forbids [1] 8671 2
force [2] 863512, 86659
forced [1] 85032

firsthand to guard
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I'd (8]84744,84751, B505 5,
8542 10, 8549 14, 8599 20,
8600 6, 8682 8
I've (26]847419, 8490 20,
8526 3,5,854914,8550 18,
8554 3, 15,85554,856111,
8579 6, 860523, 8628 2,
B646 24,864913,866115,
16, 8664 16, 8671 16,
867322,867610,8677 2,
868324,25
ICF (1] 8579 12
Idea [5J 852116, 17, B639 22,
B6805,10
ideas (2] B63B 8, B639 22
identical (1] 8657 11
Identified [3] B604 2,
863113, B632 11
identify (1] B633 20
Ignore (2]863724,864915
II (1]8526 1
III (1]85261
Ildua (1]857020

8589 1, 85998, 86146, 11,
863917,8683 23
guest [2]86364, 10
Gulf [2]8550 21,861424
gulf [2] 8556 18, 8559 12
gun [2]85825,861523
gunnery [3]8540 11, 19
Guy [1]862822
guy [3]85668,85871,
86141
guys [1] 85093

-H-
habitat [1]85494
hadn't [1]86369
Haerer [1]8585 3
Haggarty [1] 8521 24
Half [1]8559 15
half [14]8474 13, 18, 84764,
84786,852818,854019,
854123,8554 4, 23,855915,
8565 1, 8569 3, 8630 7,
86329
half-bar [1]8492 7
half-man [1]8492 7
halfway [2]854123,8577 7
hallway (1] 8646 22
hammered (1] 856711
hand [3] 8475 7, 8641 8,
866119
handful (2] 8556 5, 8578 24
handkerchief (2]847614, 15
handle (1]8638 8
handling [1]850716
hands [2]8564 13, 864711
hands-on (1] 856824
handwntlng (4] 8520 5,
8539 10, 8664 18
hanging (1] 848611
happemng (3] 8530 1,
8549 13, 8551 23
happens (13] 8477 23,
849913,8500 13, 85036,9,
8510 1, 851422, 8516 13,
85385,85875,859115,
867115
Harbor [9] 8532 18, 8566 5, 7,
12, 858024, 25, 8604 10
harbor (1] 8494 22
harbors [1]857421
hard [9]849512,850113,
854125,8562 4,860414,
8621 4, 8629 6, 8, 8636 7
hard-pressed (1] 855718
hardest (1] 85821
HarleqUin [1]8494 24
hann [43) 8549 19, 20,
8550 12, 13, 8551 19,
8552 12, 16, 8553 12,
855924,25,857313,
857422,858010,85858,12,
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8643 5, 8644 14, 864721, 85741,8590 9,86178, 849714,8499 2, 5,16, 852818,8533 23,8544 17.

8676 6, 23, 8677 12 865518,23,865913,86609 851412,19,851519, 21, 8545 10, 8554 21, 8564 2,

JUry [55]847512,847611, knowledgeable [2) 8509 14, 851613,85175,10,85181, 8568 1, 8599 3, 8630 7,

21, 8477 6, 8479 13, 8503 5, 853324 3,4,15,22,8525 10, 852824, 867323,868117,86821

8505 19, 8511 23, 8519 15, Kocan [16) 8495 16, 22, 8529 1, 5, 8534 23, 8550 20, lasted (3) 8475 8, 8529 20.

852320,852515,853120, 8496 9,849715,849815, 19, 25, 8551 2, 4, 6, 8, 10, 85364

8533 13 8534 3,85377, 850611,23,857425, 8553 12, 8554 13,20, 8558 2, lasts (1] 85425

8542 20, 8545 13, 23, 857516,85763,13,23, 22,8560 9,856113,24, late (3)852921,86787,8

8546 10, 85471, 15, 8548 1, 864212 8563 2,8564 16, LaTouche (16) 8559 17,

8584 15,859216,86034, Kodiak (75)8479 6,7, 85721,857411,14,857712, 8560 18, 21, 8563 22,
857825,858019,859820,

I I
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Nagel (6) 8487 4, 8594 3,
859525,85961,9,860325
name (6) 8509 2, 18, B538 2,
8577 16, 8584 23, 861114
named [1]850525
names [1] 8584 3
Nantucket [2] 8636 2, 6
narrow [1]8540 25
narrower [1] B5D6 18
Nassau (1) 857015
Natalie [3] 8533 4, 8565 12,
13
Native (71)848114, 20,
8483 23,8484 9, 20, 848512,
848723,8490 25,849113,
22,23,849219,21,84934,
17, 8501 17, 24, 8515 19,
8520 12,21, 8522 17,
8523 16, 852423, 852820,
85497,8550 19, 85911,20,
8592 22, 8594 4, 8598 23,
8603 13. 15, 8606 14, 861 B B,
8624 10, B626 24. 8630 2,
86374. B, 10. 14, B638 3, 4,
864221.22,86432,13.17,
1B, 864414. 8649 20,86515,
B, 8652 6.12,86674,5,10.
12,22,8668 1,3,5. B, 9,15.
17,23,24,86708
Natives [2] 8525 9, 8651 3
natives [1]8490 16
Natural (1) 8523 25
natural [29] 8481 3, 8499 2, 5,

861621,864120, 8663 25 movies (1)8633 4
minutes [9] 8527 16, 8528 12, MOVing [1]8493 19
B545 5,8554 23,8588 25, moving (1)8640 17
861622, 8635 4, 86823,9 mow [1] 8599 1
miraculously (1)854116 MS [5] 8571 21,85928,
mlScharactenzed (2) 8603 6, 8609 2, 8619 14
850213,864211 M. (3)849718, 852024,
mISleading (2) 8547 14, 20 8522 5
mlspercelved (1)867820 much-needed (1)867617
misperceIVes [1] 86373 multI-million (1) 8539 15
misprints [2]8676 10, 11 multiply [1] B536 22
miss (1)8648 16 multiplying (1)8609 20
missed (3) 850311,8522 8, Mundy [62]8480 22,84816,
11 8, 8482 19, 8483 4, 8493 12,
mISseS (1)8617 1 19, 84954,5, 8496 17,
mISSing [1]8612 10 8498 24, 8499 1, 6, 851116,
mission (2) 8523 12, 8629 16 20, 85122,6, 15, 85163, 15,
mlSSpoke [1]864522 851716, 85182,9, 851923,
mIStake (2)8493 16, 8658 16 8530 8,85511,2,8577 5,
mIStaken [3] B504 16, 17, 8585 11, 8594 16, 860513,
865410 8606 20,860819,
Mobley (1)8521 24 8609 B. 16,86105.19,
model (1) 8518 18 8611 4.20,24.8612 14.
moderately [1] 856524 86139,21, 8614 B. 9,
modem (1) 8638 6 861512.16,86163,862121,
mom [2]8636 4, 7 B623 2. 15. 16, 8624 19,
moment (5)847920, 862614. B638 14,25,8640 4,
848611,849812,857716, 8644 2. 4,10
8662 20 municipal (2) 8649 24, 8652.2
moments (1)867112 municipalities (2)8652.4,6
monetary [1] 86276 Municipality [1] 852821
Money (1) 862817 mutations [2]85754,6
money [22)8481 23,8486 3, myself (4)847619,862211,
5,84871,849225,84938, 8630 11, B664 17
852012, 13, 14,8550 8, mythology (1) 85214
8569 1, 4, 5, 8588 10, 11,
8606 11, 8626 15, 8628 14,
8636 23, 8638 12, 25, 8666 1
monitoring (4) 8522 12, 14,
8526 18, 8632 6
Montague (1)8604 10
month [3)8611 21,861216
months (7] 8478 24, 8524 17,
8528 18, 8569 21, 8589 12,
86308
monumental (1)86292
morning (10) 84744, 19, 21,
847611, 14, 18, 84788,
8544 25, 8675 22, 23
mortalities [1] 849820
mortality [5] 8496 12,
849716,18,853018
mostly (4) 85562,3,8583 23,
862422
Mother [1]8574 8
motIVe [1)865322
mount [1)8628 11
mountain (5) 8540 18, 20,
8609 18, 8636 15, 8637 1
mountainous (2)8608 8,14
mountains (8) 8479 7,
848722, 23, 8552 11, 8608 2,
8609 8, 8624 9, 8639 1
mountaintop (1)863613
mousse (9) 85323,10,
85562, 8600 8, 8601 3,
8632 3, 7, 9, 8633 11
Move (1) B543 4
move (4) 8519 19, 8647 13,
867920
moved [1]8612 14

memorandum (2) 8485 3,
850022
memories (1)865410
Memory [1]8654 10
memory [4]865322,
8659 10, 16, 8673 19
mental [1)8660 16
mention (5) 8533 1, 857922,
85809, 10, 8594 8
mentioned [B) 8532 25,
8544 22,855517,857821,
8579 7, 8580 4, 8588 24,
859111
mere [2) 8663 2, 8670 18
merit (1)865114
mess [3)8482 10, 85828,
861514
message [3] 8514 7, 8571 22,
868218
messed (2) 853110, 8569 11
meters [3] 8495 12, 14,
86329
method (4) 8535 16, 854720,
859220,86211
Meyers [4] 8576 14, 15, 19,
864213
microbial (1) 8509 10
mlcrolayer [2]849516,
849611
middens (2)86176, 8618 15
middle (4)85571, 8569 18,
8571 17, 8634 22
middle-aged [1]857118
Middleton [1] 8596 17
Mike [1] 8553 7
mile [1]8579 15
miles [23] 8532 9, 8540 16,
20, 8552 14, 8561 5, 8579 5,
7, 8, 13, 8583 1, 8584 6,
8600 5,86174,862622,
86327,9,863513,864614,
15
million [31]8477 24,84785,
7, 8508 18, 8515 17, 18,
85209,853521,85367,22,
8539 14, 854121,23, 85693,
8605 12, 8606 6, 25, 8607 6,
18, 8610 3, 861216, 8613 16,
17, 86179, 8623 19, 20, 21,
8626 16, 22, 8634 22
mllllon-751 [1]8624 1
mllllon-something-else [1)
852011
million-three (1)862623
millions [2] 851922, 8552 18
mind [16)848710, 84934,
854219, B543 17, 8551 5,
8555 5, 856620, 8573 22,
858221, 85954, 8601 4, 22,
860810,865220,8654 6,
867011
minds [2)8655 7, 86723
mine [2)8544 14, 867925
minerai [4]8552 16, 8584 8,
8608 15, 8624 5
mines [2] 85178, 8608 15
minimum [1]85529
minor (2) 8534 15, 8635 22
mint [1)8622 15
minute [8]8480 15,8500 3,
851610, 8520 14, 8543 1,

Mary [1) 8596 24
Massachusetts [1]8512 18
mat [2]8564 6, 10
match [3] 8497 18, 8498 15,
85534
matched [1)849723
matches [1) 8505 1
material [4)8564 12, 86156,
8658 10, 867321
materaals [1)8619 1
Matt [1) 8631 16
matter [19] 8479 4, 8502 2,
8533 16, 853724, 85411,
85459, 85534, 8585 10, 11,
8594 10, 8620 15,20,8633 7,
8640 3, 7, 8655 23, 8658 10,
8659 11, 8679 18
matters [3)8653 7, 865913,
868611
max [1]86252
Mayor [4]8529 24,853613,
8600 13, 8631 5
McArthur [4) 857921,
8580 5, 8605 9, 8606 4
McCALLION [6) 8681 10, 16,
25, 8682 5, 8, 11
McDonalds [2)8518 16,
85619
mean (24) 8474 12, 848624,
849710, 11,853725,85383,
854718,857212,8590 6,
86096, 86152, 8618 15,
86199,86284,22,863521,
8636 19, 8645 23, 8654 8,
8661 8, 8668 18, 8669 23,
868115, 868221
meaning [1]864723
meaningful (1) 8538 11
means (9)847625,8477 21,
25,84812,852215,854718,
8554 11, 8561 21, 8629 17
meant [1] 8666 17
Meares [1]8565 13
measurable [1]85683
measure [14]84839,
8495 19, 8553 11, 8574 13,
8584 16, 85868, 12,859724,
8666 3, 8, 13, 8669 16,
86716,7
meat [1] 8554 23
mechanical [3) 8503 6,
856611,85827
media [3]8508 14, 15,
865112
medium [1]85039
meet [3]852922,867221,
86812
meeting (8) 8507 24, 8508 2,
21,24,25, 85097, 11, 19
meetings (2) 8529 20, 23
member [2]867118,867213
Members [19] 84784,
8484 15, 848525,849118,
8496 6, 8497 8, 24, 8499 11,
85026,85058,851716,
852711,86397,8640 11, 18,
8641 5, 8643 4, 8644 14,
864721
members [2) 8476 11,
867117
memo [2] 8521 22, 23

From Mary to natural
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851710, 8518 1, 3, 4,
851914,85244,25,855222,
8583 17, 8609 12, 23, 86109,
10,21,24, 861223, 86135,
8624 15, 8626 13, 863522,
863612,19,86388,8643 9,
16,866516
Nature [1] 8574 8
nature (3) 8481 25, 8580 1,
865525
nearby [1]8482 7
nearest [2] 8552 14, 8584 6
nearshore [2] 8567 7, 8589 3
needs [2] 8527 10, 8592 8
Neff [1] 8614 18
negligence [1] 8650 16
negligent [1] 8650 14
negotiate [2] 851916,86418
negotiates [1] 8519 11
negotiating [4] 851910, 17,
8520 2, 8679 2
negotiation [1] 8506 3
negotiations [2] 8551 9,
860812
neighbor [1] 858613
neighborhood [1] B622 12
Nellie [2] 8604 7, 8623 25
Nelson [2]8555 14, 15
Nerf [1] 848619
nervous [1] 847618
net [1] 8534 17
n&ver-olled [1] 8584 7
Nice [1] 862822
nice [2] 86334,9
nice-looking [1] 8503 6
night [4] 8492 6, B544 17,
868117,86821
nine [8] 8519 12, 86075, 6,
8609 22, 86103, 15, 8611 8
nitrates [1]8540 13
NOAA [2] 8572 6, 8583 22
Nobody [1] 8620 9
nobody [1] 8611 9
non-oiled [1] 8625 12
nonexclusive [1]851821
nonexistence [1] 8663 13
nonexistent [1] 853021
Norm [1]85852
norm [1]85756
normal [3] 85829, 8615 15,
865220
normally [2] 858315,866023
Norman (7] 847910,85806,
858110,8596 6,85992,
860416
North [15]8498 1, 851524,
8532 13, 8559 17, 8562 18,
8563 22,8569 10, 857825,
8606 4, 5, 8607 2, 25, 8608 9,
86205
north [4] 86071, 24,861113,
86159
northeast [2] 8564 22,
858019
northern [2] 8512 20, 8536 7
Northwest [1] 8535 11
Notary [1] 868620
note [5]8482 15, 8525 17,
867220,86732,867421
notebook [1] 86806
notebooks [1] 867924

Nature to opportunity

notes [17] 8509 7, 852522,
8606 21,861718,86255,
86398, 19,8644 25,864510,
12, 8673 16, 17, 20, 21,
868610
notice [4] 8635 14, 864224,
25,866811
notion [5]848522,85146,
8587 19, 8588 6, 8589 4
notwithstanding [2] 8534 19,
863214
Nova [1] 8515 16
novel [1]86355
now-no-Ionger-exlstent [1]
B6176
nowhere [3] 8551 25,
855219, 8618 1
nozzles [1]8620 21
nuclear [1] 850719
Nuka [3] 8581 8, 8605 11,
86064
Number [1] 860722
number [37] 84816, 849613,
8504 25, 8517 14, 8519 16,
18, B5264, 853319, 85355,
85364, 8537 1, 12, 8541 12,
13,857515,8606 24,
861111, 12, 86123, 9, 11,21,
86137, 8620 12, 8624 18,
8625 2, B64723, 8650 5,
B653 12, 8654 21,86554,
5.865610.17.86745
numbers [34]85051,
8510 10, 85111B, 851712,
85188,12,851917,23,
8520 6, 8523 7, 852624,
85273, 8594 23, 8598 2,
8600 15, 86077, B61213,
86137, B616 5,6, 86232, 15,
16, 1B,22, 862420, B62522,
86265, 10, 1B, 86271,
B640 3,
86453

-0-
oath [5] B592 24,865710, 11,
13,86593
object [1]865218
objected [1] 8652 14
Objection [3] 8676 23,
B67711,25
objection (9) 865216, 19,
8661 24, 8677 10, 19, 8678 1,
4, 17, 867921
objections [4] 865215,
B662 7, 9, 8678 6
objectIVe [1] B509 24
objectIVely [1]8662 12
objects [1]8617 11
observable [1] 85129
observation [1]8494 9
observations [1] 8663 5
observe [2] 865911, 17
observed [2] B558 12,
863119
obtain [3] 8517 7, B6674, 21
obvious [1] 84794
obviously [3] 8478 13,
8531 12, 8681 14
Occasionally [1] 8633 17

occur [2]8474 23
occurred [6]847716,
8478 12, 8545 16, 8551 20,
86654,6
ocean [3]8534 1B,23,
B54020
offer [3] 8540 2, B648 3,
B6572
offhand [1]8660 3
office [3] 853511, 12,
861716
Officer [1] 8593 5
officer [1] 8646 19
Oh [5) 8494 13, 8503 13,
8504 14, B537 B, B53825
oh [1] 8560 17
011 [226] 8477 24, 8481 10,
848614,849115,849212,
8494 21,849619,849725,
84981,5, 7,9, 16,20,
849915,23.8500 2, B50110,
14, 8502 17,20, 24, 25,
85034, 11,8504 5, 8, 16, 17,
1B, 23, 25, 8505 1B, 21,
85085, 1B, 85102,85116,
851316, 18, 85146,851515,
23,85191,6.8522 24.
8524 22, 8525 1. 9, 8526 11,
85277,8529 7,9,17.85301,
85317.11.853212.20,
8535 18, 8536 4,853815,17,
8542 5. 9. 8549 2. 11,
855211,15.16,18,855314,
85541,2,8555 2.5.10.11.
23.
8556 2,18, B557 13. 14,
85581.2.5.7.9,10.11.12,
19.21.85592.3.5.12,
85601.5,9,8561 1.8.10.12,
23, B562 4.14,16,20,
8563 12. 14, 15, 8564 4. 7.8.
16.22.24,85652.10,
856615.25,856714,85721.
11.25,85732,3.5.8.11.16.
19.24,85744.7, 8575 1.3.
10.12,13,85761.8.15,
B577 21,23, 8578 23, 8582 2.
17,8584 23,8585 8, 8590 19,
859214,859325,8594 22,
859515,859611. B599 25,
8600 6.8601 2, 12, 86024,8,
21, 8604 3, 8605 15. 8606 8,
860710,11.19,86085.
8609 8,14,861118,861419,
86156.21,86171,86181.3.
4, 8619 12, B620 14. 17,
8621 9,86247, B625 14.25,
8626 2, 8630 1, 8631 7, 19,
863213,14.18.20. B636 6,
863717.19,864015,
864221, B644 1,17,8650 19.
23, 8651 8, 86527. B664 23,
25,
B665 4.17,25,866610.16,
20, 8668 8, 8669 6. 8. 15,
867012,17
oiled [56] 8486 3, 5, 8492 11,
849612,849722,851323,
85153, 853221, B5339,
853824, 8539 1, B541 6,
85555, 11, 12, 19,20,25,

B55710, 11,856014, 17,22,
8561 7, 19,8562 19, 8564 4,
85657,20,24,856721,24,
8568 3, 4, 7, 12,
13, 8578 1, 8579 14, 858021,
8595 16, 8598 5, 8600 3,
86184,14,86192.8.9,
8624 25, 8632 11
Oiling [1] 8504 7
oiling [25] 8485 25, 8493 20,
8501 25, 8502 2, 4, 8511 5,
12, 8531 24, 8532 11, 12, 19,
23, 24, 8533 2, 8579 13, 25,
8580 10, B599 24, B600 19,
B631 22,25, B632 1, B639 11,
864114,8643 25
Okay (9) 851013,852511,
85359,8543 6,859514,
86079, 8623 10, 8635 5,
868316
okay [6] 8506 4, B519 7,
8571 23,24,862514, B641 5
Old [1] B53218
old [3] 85211, 861B 22,
86363
omission [1] 8658 15
omiSSions [1] B650 12
omits [1] 8515 16
on-scene [3] B5B3 10,
864419,20
on-site [1] 8522 24
one-elghth [1] B579 15
ones [15]849225, 84961B,
849721,852317,85274,
8548 11, 8579 6, B594 18,
86061,2,861324,864823,
8660 13, B676 13
ongoing [2] B596 22,859816
OPA [5] B599 20, B64216,
864312, B67624, 867712
open [6] 8542 19, 8543 17,
8554 13, 866625, 8672 3,
86737
opened [2]851510, B53022
opening [13]847415,20,
847613, 84BO 12, 8492 1,2,
851223, 85258, 8531 25,
B633 12, 86372, 13, 8640 19
operated [1] 8665 7
operation [5] B58112,
8597 3, 8628 25, 8683 2
operations [4] 855921,
8572 24, 85B3 7, B629 9
opinion [11] 862721,24,
865324, B65525, B6561B,
23, 25, 8657 3, 4, 8663 3,
86726
OPPENHEIMER [25] 8528 1,
5, 8543 24, 85452, 8547 8,
22, 85482, 7, 11, 14, 8560 19,
8676 18, 8677 4, 22, 8679 4,
11,23,86801,5,8, 15, 19,
22, 24, 8681 1
Oppenheimer [9] 8546 2, 14,
85474, 8553 7, 8558 7,
8592 18, 8612 1, 7, 86142
opportunities [1]848717
opportunity [6] 8588 6, 20,
859317,865320,865717,
865911
opposed [3] 8479 23,
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853716,85396
opposing [1]8548 25
oral [5] 85212,865818,19,
8660 2, 8661 9
Order [1] 8474 3
order [10] 86381,86399,
8648 18, 19, 8662 3, 8670 14,
8671 9,867210,23, 86n 10
Oregon [1] 855114
organIZation [1] 8627 10
organIZed [1] 85238
onglnal [3] 85376, 86n 6,
86795
otter [1] 84964
otters [2] 8494 25, 8497 6
Otto [5] 852223,86278,18,
86287,20
ought [29] 85272, 4, 5,
8550 13, 14, 15, 8552 7,
855310, 17,18,85553,
8556 6, 8560 6, 8562 7,
8580 20, 8581 3, 8591 5, 7,
859211,8606 9,861812,
8620 11, 8621 5, 86262,
862714,863519,86479,
868223
ours [1] 86795
ourselves [1] 8592 11
outcome [1] 865324
outcropping [1] 8579 16
outside [2] 8598 3, 8627 9
outstanding [3] 857521,22,
862725
overescapement [2] 8530 15,
22
overseen [1]8629 10
overwhelming [1]864611
owes [1] 858924
owned [12] 85173, 852825,
8534 1, 857920,85967,
8600 4, 8605 20, 8607 3,
86188,10,864524,86701
owner [10] 8485 17, 8493 11,
8581 6, 9, 20, 8587 19,
860913,864322,23
owners [2] 8558 3, 8647 1
owns [2] 86072, 8669 20

-p-
p m [18] 8548 17, 18,
857111, 12, 13, 8599 12, 13,
14, 15, 8630 18, 19,20,
867310,86766,8684 8
package [1] 860616
packet [5]85114, 852516,
8546 23, 8678 6, 7
pad [1] 85928
Page [2S] 848620,849110,
849520,850725,850821,
25, 8509 1, 2, 14, 18, 8514 17,
8516 1, 851925, 85264,
8556 10, 14, 855721,
8558 15, 8559 10,22,
856013,856216,856410,
8571 23, 8572 3
page [9] 851418, 8534 4,6,
10,85355,853719,85386,
860312,867323
pages [4] 85356,86037,9
Paguna [2] 8605 10, 8606 4

paid [13] 8481 23, 8554 20,
855611, 12, 8569 1,3,5, 7,
8613 1, 11, 17, 8638 23
painful [3] 847925,859215,
85933
pants [1] 8492 7
paper [3] 847621, 8612 13
papers [2] 8585 24, 85872
Papke [5] 850725, 8509 6,
11, 8538 23, 8539 1
parade [1]8593 1
paralegals [1] 8617 15
parcel [52] 848716, 849316,
851720,8533 11, 8534 6,
85352,4,85366,855213,
855918,856014,25,85612,
23,8562 12,19,8564 2,
856510,13,85663,8583 2,
8600 23,86017,10,8604 6,
9, 11, 8606 17, 8607 1, 15, 17,
24, 25, 8608 6,
11,22,24,860917,861116,
20,861323,861510,11,17,
86168, 8623 25, 8635 24,
863620
parcels (74] 853113, 22,
8534 1, 8541 4, 5, 8554 18,
8555 14, 16, 20, 24, 8560 16,
8562 18, 8564 19, 8565 11,
8566 14, 24, 85795, 19, 20,
23,24,85803,11,21,22,25,
858115,22,8582 22,8584 6,
7, 8594 14, 8595 5, 25,
85963,6,8,
10, 8597 10, 8598 6, 1B, 24,
8599 7, 8600 1, 8601 4, 11,
15,860213,86034,11,12,
8604 1,2,6,7,86051,6,13,
19,23, 8606 20, 860720,
8611 19,86242,4,8625 12,
15,16,863114,lB,19,23
park [6] 848221,8484 7,
85177, 8605 19, 8613 1,
862615
Parker [1] 8574 19
parking [1]856110
parks [1] 8585 2
Part [1] 8682 19
part [26] 84763,849317,
84943, 8500 21, 85112, 17,
85207,852416,85367,17,
19,20,854913,855716,
8580 4, 8583 15, 864220,
8644 24,865220,8654 3,16,
86564, 18, 8678 1, 19
partially [1] 8624 22
participated (1) 8551 9
partiCipation [1] 85816
particulars [1] 8658 12
parties [16] 84749,847521,
23, 8549 16, 8648 11,
864910,865218,86534,8,
8657 17, 866024, 8667 10,
867221, 86734,5, 8678 15
partner [2]8610 13, 86142
parts (1) 8654 5
party [20] 8646 8,864911,
15, 8650 10, 865116,
8652 16, 21, 86594,25,
86602,4,5, 8, 10, 13, 14, 16,
19,20
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Pasagshak [1] 8601 14 84951, 8, 8519 12, 13,20,21,
Pass [3] 856612,8580 25, 22,853424,25,8535 19,20,
8606 4 21,23,24,8536 22,24,25,
Passage [1] 8566 7 8541 9, 85423, 85559, 11,
passages [1] 8522 5 18, 19,22, 8559 14, 15,
passion [1] 86633 8565 1, 85677,85684,
Pat [8] 847910, B533 22, 85704,85757,8588 10, 11,
85806,858110,8596 6, 12,86075,
85992,8604 16 6,860922,86103,15,
patch [1]8558 24 8611 8, 8626 8, 8664 6, 7,
patented [1] 866714 867619
path [2] 85871,863614 percentage [1]864114
patties [1] 8556 3 perceptible [1] 857520
Patton [1]8595 7 perception [1] 8514 19
patty [1] 8600 8 Perevalnle [3] 8566 7, 12,
Paul [1] 8596 14 858025
paws [1]853110 performance [2] 84799,
pay [23] 85525, 7, B580 20, 8629 10
858617,8589 24,25, peril [1] 8512 12
8590 12, 85926,859521, period [10] B482 25,85361,
8610 3, 8611 5, 7, 9, 8613 10, B562 8, 9, B564 24, 8588 4,
11,861812,862011, 86252, B639 5,8666 11
862524,86262,862922, perIOds [1] 867415
863815,864814,865211 permanent [2] B5B5 8, B5B6 7
paying [2] 861113,8630 8 permlulble [1]8662 4
pays [1] 8613 5 permission [1] 851824
peaceful [1] 85132 permit [3] 851820,25,
peaks [2] B540 18, 20 857420
peat [4] 85618, 9, B562 3,5 permits [2] 859320,866718
Pebble-gravel [1] 856812 permitted [3] 8651 25,
pen [1] 85321 866315,866825
pen-and-boot [2] B533 7, permitting [1]8668 1
86321 Persistence [1] 8511 4
penalties [1]865714 persistence [47] 849619,
penalty [1]859224 849824,849915,23,
pending [1] 85502 B500 17,85026,8,9,17,
penetrate [2] 8564 8 850320, B504 24, B505 4,16,
penetrating [1] 8611 25 21, 8506 15, 16, 17,22,
Peninsula [3] 8581 13, 85077, 851110, 14, 16, 17,
86059, 8606 3 85124, 851710, 85187, 17,
peninsula [1] 85BO 10 855724,858123,86144,14,
penny [1] 85863 22,23, 86163,5, 86252,
people [82] 847624, 8478 15, 22, 8635 20, B639 5, 8640 3,
B4B3 24, B4B4 2, 3, 25, 8641 18, 24, 8642 1, 3,
848519,20,84869,15, 864310,24
8490 21,849221,22,8494 9, person [12] B533 24,853711,
16,849712,85059,850721, 8538 1, 8542.23, 85976,
8512 18, 85135, 8515 11, 8602 14, 8622 7, 8650 2,
85177,85196,85237,13, 86652,12,86705,867214
8524 16, 8528 16, 19, personal [1] 8524 13
8530 19, 8531 2, 9, B543 10, personnel [4] 85232, 6, 10,
8549 5,8551 17,85533, 11
85583, 856B 17,20,22, persons [2]865210, 8658 19
8571 2,85725,8581 17, 18, perspective [1]8566 19
19, 8582 14,23, 8583 12, persuade [1] 847525
8589 9,859222,859519,21, persuasIVe [3]8581 21,
85986,8,13,860223, 86554, 8656 16
8616 12, 8619 22, 862021, pertaining [1] 865118
8621 B, 8626 2,86277,10, pertains [1] 86031
11, 12, 8629 5, 6, 7, 8631 6, Peter [2] 8594 3, 860325
8632 16, 8636 5, Peterson [19] B4B3 12,
86377,12,19,24,86398, 849325,8494 23,84957,22,
86407,8, 8646 21, 86479, 24, 850921, 8552 1, B566 21,
B654 12 22, 8569 9, 11, 17, 85n 15,
peoples [1] B4B4 9 858510,862525
per-acre [3] 853413, PETUMENOS [35] 84769,
861320,86166 10,8490 24,849814,
per-hour [1] 84873 850322,8504 22,85074,6,
per-year [1] 86394 85084, 851022, 8513 11,
perceive [1]86374 85279,85461,8548 6,
percent [51] 8494 22,23,24, 857118,20,8635 3,5,8,9,

From opposing to PETUMENOS
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864618,864715,86785,18, 85156,8533 5,85565,
25,8679 18, 25,8680 10,25, 85584, 17, 8560 13, 8564 18,
8681 5, 7, 18, 86834, 9, 8565 12, 8566 4, 10, 85684,
21 8578 24, 8579 5, 8584 4,
Petumenos [33] 84763,8, 8599 24,861520,861725,
852714,852811,85291, 861911
8540 24,854211,16, plaIn [2] 8560 7,867917
854519,854810,855217, PlaIntiff [3] 857418,85935,
85564, 8558 4, 8561 25, 8645 3
856716,856821,8569 2, 12, plaintiff [20] 847410,
857116,8577 3,858018, 8482 16, 18, 852521,85496,
8590 25,861324,861415, 85515,8554 12, 855822,
8617 12, 86267, 8629 23, 8582 17, 8589 22, 8595 16,
8631 1, 8612 17, 86264, 864923, 24,
20,8633 22,8634 20, 866622,24,86671,866919,
8647 12, 86802 8674 3
Phil [3] 84954, 85308, PlaintIffs [10] 853721,
8577 5 8555 24, 8560 4, 85879,
photocopy [1] 85376 86053,864920,8669 3,23,
photograph [9] 84924, 867622,867711
8503 14, 85308, 85311, plaintiffs [78] 8474 10, 11, 16,
8533 7, 8560 24, 8566 2, 18, 20, 84764, 8502 8,
8632 2, 8633 10 8514 1, 85268, 853720,
photographed [1] 8533 6 854918,8550 7, 8551 5,
photographer [1] 8494 12 855222,855316,8554 5, 18,
photographic [1] 8569 22 85551, 13, 17,8557 20,
photographs [8] 8528 14, 855821,85594,8560 8,
8533 3,856515,85661, 856621,856816,857715,
8571 2, 85792, 8631 3, 8578 19, 85792, 6, 22,
8679 19 8582 21,
photos [4] 8567 19, 20, 8584 5, 22, 8585 8, 8586 7,
8633 8, 9 10, 18, 24, 8592 5, 13, 8600 1,
phrase [1] 86144 8605 2, 8613 13, 8617 12,
physical [3] 848323, 8626 17, 8629 16, 86304,
849320,8660 16 86426,7,864919,21,
plano [1] 858615 865022,86522,5,10,
picked [3] 8504 8,853310, 8659 23,866514,20,86661,
855623 5,9,12,18,8667 7,8669 5, 9,
pIcking [1] 863213 13,86707,9,11,15,20,24,
pickup [3] 8519 3, 6, 21 86n 17,
picnic [2] 85317,863219 18,867821,868023
picnicking [1] 853222 plan [5] 852322,24,854613,
picnics [1] 8631 9 862720
picture [8] 851820,23, plane [1] 857619
85321,853322,853911, planes [1] 852622
8543 16, 8560 11,856117 planned [1] 8596 22
Pictures [1] 8601 20 plans [1] 8602 4
pictures [21] 8542 13, 85564, plant [1] 8508 13
8557 4,856012,8562 23, plants [1] 856710
8564 18, 25, 8567 25, 8579 9, play [2] 850724, 8644 8
24, 8601 4, 5, 17, 18,23, Played (17) 8490 14, 8498 13,
8618 7, 86195, 86356, 850321, 85083, 8513 10,
86803,6 856115,857014,85729,
piece [5] 8581 3, 858224, 85786,85835,859716,
8594 11, 8613 1, 866117 859821,8600 22,860813,
pilIngs [1] 8619 6 8609 1, 86106, 8627 17
pillage [2] 862110, 16 played [3] 8513 11, 8546 25,
pink [1J 8529 15 8610 17
pinks [2J 8577 13, 14 playing [1] 8513 13
pipeline [2] 8525 10, 8637 16 Please [18] 8510 14, 19,20,
PIper [8] 849920,85015, 852718,24,854815, 19,20,
8502 17, 25, 8506 1, 852320, 8571 9, 15, 8599 11, 16, 17,
24, 8641 7 8630 16, 21, 22, 8659 19,
pits [1J 85572 8664 15
place [14] 8477 19, 848322, please [20] 8476 10, 8483 16,
84938,8509 21,8522 2, 849312,23,84986,850313,
8533 1, 8546 19, 85514, 18, 85055, 13, 850714,
85567,857016,8602 20, 851215,85137,852517,
861619, 86189 8530 10, 8533 3, 8534 5, 10,
placed [1J 868116 853718, 8543 4, 8590 18
places [21J 8501 7, 8511 8, pleased [1] 8646 23

Petumenos to prIVate

plug [1] 8625 1
pocket [1] 860611
podium [1] 8549 1
Point [9J 855916,8564 19,
20,21,856513,857825,
858019,858213,8584 2
point [19] 847524,848516,
8491 4, 8503 19, 8513 15,
8514 12, 85459, 17, 8550 18,
8585 25, 8595 18, 20,
861215,861824,25,
863120, 8640 11, 8674 12, 13
pointed [2] 848721,85764
pointing [1] 8663 12
points [1] 8549 14
poisoning [3J 850816,20,
85108
policies [1] 8590 15
policy [3] 8485 12, 8520 18,
8590 19
politically [1] 85064
pollutants [3] 8495 16,
8496 24,850814
polluted [2] 84868, 10
pollution [1] 8486 11
poor [1] 8495 1
popUlation [5] 8497 9,
8510 5, 8575 20, 8598 2, 3
populations [1] 857622
Port [20] 8580 3, 8589 17,
8591 7,859310,859515,
8596 7, 8598 11, 24, 8603 1,
8604 16, 19, 86053, 6, 12,
8606 10, 862321, 864921
portion [6] 8474 20, 8477 10,
849811,8569 18, 8604 17,
86073
portions [4] 8474 15, 8541 8,
8604 8, 8625 15
pose [1] 8622 10
posed [2] 8573 13, 22
position [8] 8545 25,
855923,865510,13,
8659 17, 8670 5, 6, 8678 22
pOSitiOns [1 J 8475 23
possess [1] 8603 20
possession [2] 8603 14,
86684
post [1] 8522 13
post-spill [1] 8584 25
posterity [2] 8609 25, 8610 2
POSTSAP [1] 8645 11
potatoes [1] 8604 25
potential [3J 8540 1, 85989,
862520
pounded [1J 856023
practiced [1] 8494 15
praise [3] 8629 4, 5
pre-spill [6J 85743,85823,
8584 24,85888,10,859311
precIous [1J 8477 7
predICated [1] 8588 13
predIcts [1] 8581 22
prefer [2] 8616 19, 8681 1
preferred [3] 855112, 13, 14
prejudice [2] 8649 16, 8663 3
preliminary [1] 8549 14
premium [2] 851725,85182
prepare [1] 854812
prepared [5J 8533 11,
8594 16,8614 18,861715,

868612
preponderance [4] 861924,
8621 19, 8663 20, 8670 25
presence [4] 855820,
86535,865721,86737
present [8] 8509 5, 15,
8511 5, 8515 19, 8558 13,
858919,860815,86584
present-value [1] 860712
presentation [1] 854720
presented [13] 8499 24,
852111, 853724, 8568 19,
86485,86496,865115,
8652 2, 8662 6, 25, 8663 6,
17,867122
presently [1] 853513
presents [1] 86555
preservation [3] 8523 25,
8525 23, 8609 24
preserve [4] 8491 22, 24,
864317
preserved [1] 867825
preserves [3] 86379, 10, 11
preside [1] 8672 14
president [3] 8593 13,
8596 24,860517
prestige [1] 8655 13
pretty (3] 8551 1, 8597 6,
85981
prevent [10] 85242,859524,
8605 15, 8606 8, 8609 12,
862513,864610, 13,8662 5,
867120
prevented [3] 8580 1, 8609 8,
86264
preventing [1] 855825
preview [1] 862621
previous [2J 8500 3, 8573 3
previously [5J 863221,
865921,866523,866816,
86707
preyed [1] 84977
price [4] 8534 14, 8540 3,
8606 25, 8609 21
prices [1] 8538 17
pnmarily [3] 848714,
8529 14, 86704
pnme [3] 8535 24, 8542 2,
85589
Prince [35J 8486 8, 9,
8494 20, 8497 10, 85129,
852917,85394,8550 21,23,
85559, 18,855614, 15,
8559 4, 12, 8560 15, 16,
8563 8, 8565 8, 8567 11,
8570 1, 9, 8571 4, 8573 6, 20,
25, 8574 5, 8576 6, 8578 25,
85983,4,861424,86213,
8637 17, 86408
principal (7) 8553 9, 8557 20,
8570 16, 8577 1, 8599 7,
860213,86214
pnnclpally (4] 8549 4,
8551 6, 18, 85605
prior [9] 8575 17, 8594 1,21,
85952,8,862010,863120,
8638 13, 8670 6
pristine [3] 8481 25, 8482 22,
84849
pnvate [4] 8539 16, 18, 19,
859820
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Ragged [1J 8606 5
raise [2J 85n 3, 8682 8
raised [1J 8521 1
ran [3J 84988,858517,
863615
randomly [1J 855623
range [4J 8540 2, 11, 19
ranging [1J 85955
Raspberry [1J 8588 18
rate [29J B4B2 24, 851425,
8515 1, 8519 1, 8533 18,
853518,20,24,853624,
85419, 10,85422,3,86075,
8610 16,22, 8613 11, 19,
8616 5, 8625 21, 8626 8,
8633 21, 8638 14, 18,21,22

quake [2J 8508 13, 86471
qualification [1J 847924
qualifications [1J 865522
qualified [1J 852111
qualities [1J 8485 7
quality [5J 8522 16, 8568 17,
18, 19, 8628 18
quarrtlty [1J 8655 6
quarrel [2J 855221,860919
quarter [1J 8634 9
Quartz [1J 860510
Question [1J 8590 18
question [25J 8479 1, 5,
8541 13, 8547 13, 24, 854B 7,
85588,20,859212,86341,
863910,11,12,13,8640 22,
8653 2, 8661 24, 8669 22,
8671 2,86728, 86n 19,
86813,8
questions [25J B4BO 12,
854711, 854B 10, 8554 17,
8640 20, 864724, 8648 2,
8653 1, 10, 8656 19, 8657 2,
17, 8659 2, 6, 8661 22,
8662 1, 2, 8, 22, 25, 86724,
19,86745,20,22
qUick [3J 851820,852123,
856715
quickly [7J 8515 12, 85168,
855520, 8565 18, 8568 11,
8578 18, 8605 2
QUiet [1 J8683 21
qUiet [3J 848510, 85709, 18
quote [5J 8557 13, 8593 14,
8601 25, 8605 19, 8619 19

Purpose [1J 8589 22 rates [3J 8613 6,86253,23
purpose [10] 8500 17, Raynor [1J 8508 6
8550 8,856215,21,860816, reach [7] 853615,864813,
86389,86501,865711, 8671 24,867210,23,25,
865920,86704 867310
purposes [6J 849923, reactIOn [2J 8572 13, 8632 22
850110, 850521, 860116, Read [1] 85109
86509,866114 read [25J 847424, B483 19,
pursued [1J 8651 5 84854,84918, 84933,
puts [2J 8482 16, 8519 12 84995, 85032, 851023,
putting [5J 850923, 8522 2, 85255, 16, 853723, 85939,
852612,85538,86309 8604 17, 86051,20,861920,
PX1132 [1J 860525 8622 1, 864121,864218,20,
PX1133 [1J 860525 864716,18,86578,8662 18,
PX1541 [1J 8606 17 867325

readily [1J 8638 19
reading [3J 8491 5, 8592 17,
866415
real [2OJ 8478 8, 8481 12,
B485 22, 8511 24, 852121,
8524 17, 8535 25, 8552 9,
85821,8585 11, 8594 18,
861123,86137,8,86164,
86214,20,86451,86667
real-world [1J 8623 16
realistically [2J 8506 5,
85563
reason [18J B480 5, 8500 6,
8509 19, 23, 8513 13,
8524 13, 8545 8, 8585 7, 15,
8613 17, 8617 1, 862623,
8634 2, 8643 22, 8657 7,
8658 17, 86n 22
reasonable [18] 8533 18,
862012,8622.2,7,862316,
862415, 18,862521,22,23,
8632 22, 8634 23, 8663 15,
86652,12,866623,867019,
86724
reasonably [10J 85253,
8592 10, 8653 16, 8654 18,
24, 8656 7, 12, 8665 19,
867021, 867110
reasons [3J 8623 11, 86271,
86573
reassessmerrt [1J 8522 12
rebuild [1 J8493 9
REBUTTAL [2J 863024,
86358
rebuttal [14J 8474 17, 23,
8527 12, 8538 16, 8544 6,
854715,21, 85523, 8569 10,
12, 859322, 8613 14,
8630 15, 8644 9
Recall [1J 8551 7
recall [26J 8481 5, 8493 7,
852319,85298, 13,23,
8530 6, 11, 85324,9, 15,
8533 4, 5, 8534 6, 11,
8535 14, 8538 15, 8539 21,
8542 6, 8564 3, 22, 85n 4,
859313,863112,86325,
86345
receive [3J 8554 12, 865121,
866624
recerrtly [1J B5n 2
Recess [7] 8510 17, 852721,
854B 17, 857112, 8599 14,
8630 19, 8684 8
recess [8J 851015,852719,
854816,857110,859912,

848725,84936,85133,23,
24, 851421,22, 85152, 16,
851722, 8525 12, 8528 24,
8529 3, 8530 2, 8531 7, 15,
16,8533 17,24,8534 7, 25,
8538 1,5,9, 13, 19,20,21,
8540 15,16,
19,21,24,85411,855313,
17,22, B554 1,8,8555 2, 6, 7,
8559 7,85608,8562 8,
8564 9, 8580 13, 15, 8582 20,
8585 9, 22,8586 3,8,17,18,
24,85874,5,8,10,11,14,
23, 8588 2, 15, 8592 13,
8595 23, 8600 11, 21, 8602 5,
6,7, 17,22,25, 8603 23,
8607 23, 8608 3, 8609 4,
861110,861220,861312,
86153,862713,862920,
863316,17,20,23,86343,
15, 17,8636 8, 86408,
8643 21, 23, 8645 22, 8647 1,
86504,86667,11,15,
8667 13, 8669 6, 86703
Propes [2J 8551 7, 8608 10
proposal [1J 86795
proposals [1J 8593 14
Proposed [2J 867623,
86n12
proposed [5] 8667 23,
86n 5,6,867813,867910
proposition [1] 8544 18
prospective [1J 86672
protect [1]852823
protected [2]851113,
855817
protecting [2] 8520 18,
85239
protection [3J 8522 15,
8524 1, 8621 1
protects [1] 8662 14
protestations [1] 85124
prove [4J 85256, 8, 85876,
867015
proved [2] 8504 19, 861924
proven [1]862119
proVide [7J 8485 1, 8637 22,
23, 8638 1, 864222, 8668 9,
867222
provides [5J B484 21,85165,
8637 10, 8642 25, 8668 12
province [1J 8658 7
proving [1J 867023
provIsions [1]866712
proximate [9] 8509 25,
8511 3, 8622 6, 8646 5,
865016,8664 20, 21,
8665 10, 8669 15
proximately [1]866524
Public [1]868620
public [5] 8484 13, 8540 7,
8573 13, 8663 3, 4
publication [1] 84998
pUblicly [1]8628 14
pull [2]8595 10,8615 18
pulled [1]8640 1
purchase [1]8540 8
purchased [1]8540 10
purchases [1]8540 7
Purdom [2J 85668, 8599 24
purported [1J 8661 23

privilege [2J 8683 20, 22
probable [2] 8524 25,
866516
Problem [1J 861111
problem [3OJ 8478 4,
8479 22, 8491 2, 8493 17,
8500 4, 8511 B, 852B 6,
B53023, 8544 5,23, 854B 13,
857322,857516,85763,
B5n 6,8,861022, B6111, 3,
11, 12, 861425, 86164,
863920,8640 5,8644 13,
8652 19, 86834, 10
problems [7J 8500 23,
8502 11, 8531 9, B540 14,
860722, B626 6, 8641 1
proceed [2J 854821, B648 1
proceeding [2J 865025,
865112
proceeds [1J 8491 20
process [9J 8501 B, 8509 10,
8583 25,85933, B63921,
B6675, 8675 12, 86n 14,
B6791
processes [1J 8592 15
processing [1J 8508 13
produce [1J 85753
produced [1 J8482 6
product [1J 8627 11
productive [7] 8492 11,
8594 13, 859719, B59B 23,
B5996, 7, 8611 16
productiVity [1J 8485 7
professed [1] 8480 14
professional [6] 8499 12,
855611, 862718, 19,
862913,8684 1
Professor [5J 858718, 20,
86174, 10, 20
profit [1 J8595 5
profitable [1J 8593 18
Program [2J 852218, 864519
program [10J 8506 6, 8522 1,
12, 13 15, 852324, 8526 14,
855622, 8559 11
programs [2J 8526 12,
B63212
projected [1J 8594 17
prolifiC [1J 8483 13
promise [1] 8525 12
promised [1J 8495 11
promises [1J 8525 10
promising [1J 865713
promptly [1J 867524
proof [7] 847411,848521,
8525 14,21, 854618,
863122,866312
proofreading [1J 8664 16
proper [3] 8591 9, 8671 6
properly [4J 85274,864811,
8653 9, 8663 9
properties [25J 8517 19,
8532 14, 8534 12, 8551 12,
14, 8552 12, 8559 1, 8579 10,
858218,8584 22,85889,19,
8595 16, 8602 25, 8625 25,
86261,25,863111,863223,
863319,8634 13, 8644 7,
8651 9, 86698, 11
property [118] 84826,15,20,
B4B4 16, 19, 8485 13, 17,

I I

From prIVilege to recess



STATE TRIAL TRANSCRIPT 9-13-94 VOLUME 53 Concotds>cebylook-&te(74)

863017,86757,8
recognition [1] 8484 15
recognize [1] 8552 23
recognIZes [3] 85764,
86502, 8667 13
recollection [2] 847515,
863314
recompense [2] 8587 7,
85915
reconnaissance [1] 852210
Record [1] 852725
record [30J 8475 16, 17,
8497 5, 12, 8509 8, 8523 4,
854615,857516,85762,
8577 22,86192,863315,
8646 21, 8677 13, 20, 24,
8678 2, 20, 8679 5, 6, 14, 16,
8680 15, 8681 6, 8683 11, 13,
16, 17, 8684 6, 7
recorded [1] 8577 25
records [3] 8526 3, 8577 25,
867322
recover [8] 858620, 85873,
858819,24,859116,86504,
865116, 8670 14
recovered [13] 8494 24,
855521,856324,25,85658,
16,856615,85678,85705,
7, 8572 2, 8578 18, 8592 1
recovery [13] 8492 20,
8493 2, 8495 2, 8505 24,
855712, 856715, 8568 11,
85705,6,858814,85921,
86153, 86708
recreate [1] 8511 23
recreation [1] 8602 13
recreational [8] 8532 22,
8600 10, 860116, 8602 2, 3,
22, 25, 8633 17
Red [12] 85309, 11, 15, 17,
21,8577 4,5,6,8,9,8634 4,
5
red [6J 852914, 15,85305, 7,
20,8634 7
reduced [1] 86518
reduction [7] 8495 1,
8584 21,85869, 10, 859125,
8669 7,10
Reef [1] 86273
refer [2J 8633 22, 8662 2
reference [1] 8577 4
referred [3J 857613,86508,
867720
reflected [2J 8634 16
refused [2] 8546 23,867813
refusing [1] 8514 5
regard [4J 8650 5, 86652, 12,
866912
RegardIng [2] 867624,
867712
regarding [3J 8493 8,
8590 15, 859314
regardless [1 J8624 21
regenerate [1] 856713
regenerates [1] 856810
regIonal [1] 864923
regret [1] 858621
reiterate [1 J8544 17
reject [4J 8654 24,865613,
8658 12, 8664 14
Rejected [1] 8677 25

recognition to resulting

rejected [3] 867621,
867718,86796
relate [B] 849618, 854616,
8645 4, 10, 8652 4, 6,
8654 15, 8655 16
related [4] 8500 20, 8506 17,
851720,859320
relates [8] 8479 21, 8499 7,
15,852517,854612,8640 4,
8649 1, 8661 5
relating [B] 848113,8485 5,
14, 8493 13, 8512 17,
8522 22, 8640 23, 8641 20
relation [2] 8648 20, 21
relationship [3] 861117,
86157, 8627 18
relatively [3] 8515 12,
852911,8534 15
released (1] 8573 14
relevance [4] 858721,
858821,85891,8634 18
relevant [3J 8634 13, 8651 8,
865311
reliability [2] 8568 18,21
reliable [3] 8502 16, 8569 25,
866210
relied [2] 8480 18, 8657 5
relies [1] 8663 1
rely [2] 8486 9, 8526 6
relying [1] 8671 3
remain [3] 8573 8, 24, 8644 1
remaInder [1] 85279
remained [1] 857224
remaining [3] 8570 6,
857311,16
remains [2J 85744, 86196
remarks [1] 84754
remedlate [2] 8516 12,
866917
remediation [2J 852612, 14
remedy [1] 852423
Remember [33J 8475 3,
848519,848617,84874, 12,
8494 10, 8501 16, 8504 14,
850724,850824,851321,
8514 18, 19, 85168, 85172,
8524 12, 8525 4, 6, 8542 20,
8543 14, 856021,85651,
8588 7, 86072, 863622,
863915,8640 18,25,86417,
8652 25,867024,867317,
86746
remember [B1] 847521,
847613,22,84794,84809,
12,84818,84835,848517,
8492 18, 8494 9, 18, 8495 24,
8496 8,849715,20, 8499 1,
19,25, 8500 19, 850112, 18,
8502 25, 8503 22, 8505 25,
850713,18,850823,85098,
8512 19, 8513 17,
851414,85159,10,85166,
851814,19,20,8520 4,
8522 22,8525 7,852610,15,
8529 14, 853025, 8536 12,
B543 7,854710,855514,
8559 10, 8561 5, 9, 8564 5,
10,23,8566 8,856719,
8574 11, 8581 6,25, 8594 3,
85986,860013,24,8608 22,
25,86116,

B620 7, 8632 7, 8637 15, 851424, 8545 18, 86162,
86391,11,864113,24,25, 864416,18,864912,8654 5,
8643 15, 8645 13, 8656 21, 20,86569,8664 7, 86663
865919,867510,868012 requirement [5J 85152,
remembered [1] 85471 851723,863323,86655,
remind [6] 8594 13, 859525, 866816
85981, 18,8600 7,8662 24 requires [4] 84862,86538,
reminder [2] 859713, 10,8663 19
8600 19 requIring [1J 8631 22
remnants [3] 85585, 19, research [4] 8558 2,86108,
85618 861419,8635 17
remote (7] 8538 5, 13, reserve [2J 8491 24, 8527 9
8539 3,854223,85745, residents [5J 848322,
8634 13 858212,860518,861522,
remove [2] 8559 22, 8573 3 86162
removed [3J 8495 7, 8582 2, resolutions [2] 8493 8,
861521 854524
removing [1] 8632 17 resolve [4] 858325,86813,
rendered [2] 8563 21, 86825,86837
862511 resolved [2] 85505,86537
renegotiate [1] 858525 resolving [1] 8660 21
rent [30] 8481 22,848216, Resource [1] 8522 18
17, 18, 8519 12, 13, 8541 2, resource [3] 8602 1, 8621 1,
8554 12, 858614, 85927, 8669 21
859521,86075, 16, 8608 1, Resources [2J 852325,
8609 21,86116,8, 13, 864519
861216,863324,86393, resources [25J 848518,
866622,23,24,86672,3 8522 1, 17,852310,85245,
rental [42] 8482 13, 14, 17, 85295, 8530 17, 8552 19,
24, 851424,25, 8515 1, 8583 17, 8591 3, 8608 15,
851819,853318,853520, 862022,86248,86277,
853624,85419,855313,25, 86516,86668,8669 12, 14,
8554 10, 13, 859724, 86109, 17, 19, 86702, 10, 13, 15
10, 19,20,22,861110, respect [8] 8480 17, 8483 18,
86165,862521,23,86268, 85282,8544 2,85452,
8629 21, 8633 21, 863611, 8641 6, 866514, 867820
863814, 18,21, respective [2] 8643 2,
22,866610,15,17,21,23,25 866815
renter [3J 8554 13,20, respects [1] 8678 15
866625 respond [2] 864417, 866214
renters [1] 86673 response [8] 8479 1, 6,
rents [2] 861117,862411 85102,852322,85373,
reaillng [1J 8503 15 854613,862725
repair [1] 8669 17 responsibilities [1] 8648 1
repaired [1] 862018 responsibility [7] 852820,
repairs [1] 85862 22, 8622 24, 86653, 13,
repeated [3J 8640 1,2 8674 18, 868121
repeatedly [1] 8544 9 responsible [9] 854515,
replicated [1] 85759 86222, 7, 18, 19, 862622,
replicating [1J 85759 862719,867023
report [7] 850712,852620, responsibly [1] 86293
21,8534 2, 4,854218, rest [3] 854210, 8559 16,
857913 8662 17
reporting [1J 854711 restoration [4] 849223,
reports [1] 86326 84943, 8516 11, 8646 4
represent [1] 8605 13 restore [2J 84939,8669 17
representative (2J 859618, restored [4] 8562 1, 10,
8612 18 8582 20, 8627 13
representatives [1J 8601 23 restnct [1J 8523 10
represented [1] 8583 13 restricted [2J 85244,860518
representing [1J 860611 restriction [1] 852311
represents [1] 8612 3 rests [1] 858719
reproduction [1] 8539 12 result [18] 849610, 8529 7,
reputation [1] 865325 854510,854911,8550 22,
request [2] 851116,868218 8584 22,85855,85868,
requested [2] 8679 6, 8602 4, 8628 3, 8639 6,
868610 865118,86527,866610,20,
require (3] 848613,864821, 8669 6,8, 15
8662 22 resulted [1] 8501 25
reqUired [17] 8491 21, 23, resulting [3] 85253, 8665 18,
8501 19, 20, 850523, 24
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results [1]8568 18
resume [1]850715
resumes [6]8510 19,
852723,854819,857114,
8599 16, 8630 21
Resurrection [1]8598 12
resurveyed [1]8522 8
retained [2] 8522 18, 8535 9
retire [2] 8554 15, 8648 13
return [4]84911, 84938,
852514,86736
returned [8]8511 8, 85577,
856118,857715,85823,8,
8615 15, 862116
returns [1]8622 20
revealed [2] 8498 6, 7
revenue [5] 8595 6, 8, 8612 2,
9,11
revenues [4] 8591 13,
8594 16, 8595 1, 85974
review [1] 8499 11
reviewed [1]8490 20
Revolution [1]850812
rid [1]8625 1
ride [1]84925
ridge [2]8636 15, 18
ridicule [1]8644 10
ridiculous [1]857621
Right [3]85617,857022,
867625
right [76]84765,847814,
84792, 8485 10, 11, 17, 18,
849315,849619,8506 21,
8507 20, 8508 15, 8535 13,
854319,8544 3,5, 14,
854721,23,855213,
857022,858310,858624,
8587 4, 8588 15, 8590 20,
85913, 19,23,25,85922,
85937,
8601 B, 8603 14, 16,20,21,
22, 8604 8, 12, 13, 8605 7, 14,
8606 7,12,860715,86124,
9,15,86152,16,861915,
862015,8639 10, 8641 4,
8643 1, 8647 4, B653 9,
865811,86684,5,13,
8669 5, 9, 8674 B, 23,
867518,86767,12, 86n 5,
21,867822,
868210, 86B314, 23
rights [15] 8485 10, 15, 16,
8490 16, 8491 1, 85138,
85179,855216,8584 8,
858718,20, 86245, 864321,
23,866714
rights-of-way [1] 866719
riparian [1]8485 15
rise [11]8478 14, 8510 14,
19, 852718, 854B 15, 19,
85719, 8599 11, 16, 8630 16,
21
rISk [8] 8512 12, 85133,
86466, 8, 10, 12, 866521
River [3]855212,86049,
86242
road [3] 8564 12, 8570 4, 6
Robbins [1] 85729
Robert [1]8593 16
rock [4]8492 5,855818,24,
86442

rocket [1]857523
rocks [1] B483 11
rocky [1] 8579 16
Roddewlg [15]84854,
8499 6, 8, 850724, 8508 24,
8509 1, 16, 85156,22,
851715, 8520 10, 861620,
8623 6, 8637 15, 8639 9
role [1]865020
Roll [1]849323
Rome [1]852114
room [23] 847624, 8479 14,
85035,850519,851123,
853120,853313,8534 3,
85377,859224,861919,
86363,86377,8648 13,
86493,8671 24,867212,13,
867324,25,867510,14
rooms [1] 863611
rough [2]85085,868325
round [1]851322
RPR [1] 868620
Rua [4] 8562 13, 8579 1,
858019,8584 2
rubbing [1]8498 17
rugged [1] 8597 18
ruined [1] 862021
rule [1] 8663 17
rules [4] 8543 11, 12,8662 5,
12
Run [2] 8503 13, 850710
run [13]84925,84975, 10,
12, 84986, 8503 18, 8504 10,
850714,85206,852613,
8608 9, 8642 4
runmng [2] 851022, 8616 10
runs [1]8496 21
runway [2] 8570 20, 23
rural [1]848323

-5-
sacnflce [1]8477 6
saCrificed [1]8477 6
sad [1] 8487 10
sale [4] 8534 13, 8587 1, 6,
859319
sales [8]85175,8534 11,
8537 14, 8538 13, 14,
858715,859320,8634 13
salmon [24]8529 14, 15,
85305,7,21,856217,
8577 1, 2, 5, 8, 9, 10, 16, 18,
19,20,21,22,23,25,85782,
4,8634 7
Salome [1] 8540 8
sample [3] 8504 4, 8509 19,
856916
samples [4]8504 2,856913,
21,857513
sampling [1] 855623
sand [3] 8503 24, 8504 2,
8564 7
Sandy [2] 8605 10, 8606 5
sat [2] 858622,862719
satisfied [1]862910
Sawden [1]8593 10
saying [15]8478 15, 84804,
849625,850917,852013,
8540 25,854522,858312,
19,85929,86028,862915,
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86322, 8649 10, 8677 17 8536 13, 8600 13, 86315
scales [1]849711 seldin [5] B483 5,8484 18,
scan [1]8563 6 8610 13, 86139, 8638 16
scare [1]8560 6 select [3]8491 21, 855110,
scared [2]849712,8560 6 867213
scary [1] 863718 selected [19]8484 1,
SCAT [1] 8632 14 848713, 14, 8556 23,
SCAT2 [3]8504 7,9, 855523 8603 15, 16, 8604 3, 19,
scatter [1]861817 86061,2, 13, 15,862320,
scattered [1]85745 86676, 11,22,23,86684,6
school [4]84802,85157, selected-but-not-conveyed
8531 5, 863116 [1]866715
schoolhouse [3] 861912, 16, selected-but-not-conveyed
8622 4 [4] 866720,866818,23,25
sCience [2]8569 11, 8572 6 selected-but-not-yet-conv
Scientific [1]86145 [2]864223,866811
scientific [8]851224, selected-but-unconveyed
855723, 8558 1, 8578 16, [1]86033
8583 22,861411,20,863917 selected-but-unconveyed
scientifically [2] 850914, [2]859920,860311
86155 selecting [1]8484 6
scientISt [5]8520 11, selectIOn [1]86675
855613,857524,863920,23 self-explanatory [1]86744
scientiSts [2]856823, sell [19]848119,21,848722,
863922 853819,858624,85873,4,
scope [1]8522 14 10, 13, 16, 8588 6, 15,20,
Scotia [1]8515 16 85922, 8633 13, 16,24,
scours [1]85689 86696,9
scratch [1] 86233 seller [1] B540 3
scratchlngs [1] 86209 seiling [1] 851421
screen [4]84814,849312, sells [2]859113,8633 18
8539 1, 86238 send [4]851324, 8514 7,
scribbling [2]8539 11, 12 85196, 8674 10
scrub [1]8608 16 sends [1]8682 18
scrutinIZe [1] 857524 sense [13]8502 16, 855020,
scuba [1]8495 13 85531,5,858012,8604 24,
sea [8]8494 25, 8496 4, 86084,21, 8609 18, 8610 14,
85295,85595,8562 20, 86183,863718,866517
86013,8634 3 sentence [1]8554 5
Seal [4]848720,861315, sentiment (1]86632
862417,86391 separate [3]84935,865212,
seal [1]85105 8670 16
seals [5]8492 13, 8494 22, separately [1]85176
85108, 85111, 857021 September [2]8529 21,
search [2]852618, 85635 868614
season [3]8494 20,853013, seriOUS [4]8499 18,22,
21 852822,859314
seated [6]851020,852724, seriously [2]8609 5,86199
8548 20,857115,859917, serve [1]8646 6
863022 served [2]850716, 8640 20
Seattle [1]8535 11 Service [1]852920
Second [3] 8540 12, 8662 12, service [1]847620
866719 serviCes [1]8484 21
second [12]84857,849914, session [6]851020,852723,
8533 17, 853621, 8537 19, 8548 20, 8571 14, 8599 17,
8590 14, 8610 1, 8651 22, 863022
86667,86691,8683 15 setnet [2]8601 8, 8625 18
second-largest [1]8577 24 setting [1]859223
Secretary [3] 8485 6, 8641 3, settled [2] 8548 6, 8652 3
866720 Settlement [5] 8490 25,
secretary [5]8484 12, 13, 864221,86676, 12,86689
84853, 866725, 8682 14 seven [3] B540 2, 8572 16,
seek [1] 8544 5 8580 20
seeking [5]8552 17, 858022, seventh [2]84803,862118
858221,860512,860618 severe [1]84956
seeps [2] 8508 5,85099 severely [1] B644 11
sees [1]867119 severity [9]8493 13, 21,
segment [6]8500 10, 11, 12, 8494 21, 84954, 8496 17, 20,
8501 9, 8503 19, 862425 849724, 8517 10
segments [2]85673,8583 1 Seward [4]8548 4,855213,
Selby [5]852815,852924, 8604 9,86243
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shadows [1] 855817
shale [1] 850112
shape [1] 861525
share [1] 857117
shareholder [1] 8590 16
Shareholders [1] 8493 10
shareholders [25] 8484 22,
23,849219,84931,4,5,6,
852821,853810,85509,
855324,858713,8589 5, 17,
8590 6, 20,859119,863711,
23, 8638 2, 8650 3, 5,
865213,866819
shear [1]851220
sheet [10] 8504 25, 85164,
854725, 8548 5, 8593 7,
8614 15, 16, 8680 17, 19,20
sheets [3] 8511 20,861714
shellfish [5)8508 15,20,
8510 7, 85428
shells [1] 8540 14
sheltered [2]8568 1, 8569 18
ship [2] 8515 14, 15
Shipping [3] 8650 7, 12, 13
Shipyard [1] 86195
shock [1]84956
Shocking [2] 8560 19, 20
shore [1]8486 11
shorefront [1] 8584 6
shoreline [31]8486 14,
849212,849922,24,8500 1,
8502 4, 8536 11, 8540 25,
8564 23, 8565 3, 856725,
856814,857216,85735,12,
14, 85795, 8, 14, 8583 1, 2, 8,
12, 8599 4, 8600 4, 5, 8615 6,
862425,863625,864615
shoreline-related [2] 8626 1,
863622
shorelines [16]8555 10,
8556 17, 8557 10, 14, 85678,
8569 22, 8570 4, 8572 24,
85732,4,6,9, 17,858323,
863515,864115
Shorett [3]853510,85887,
21
short-tem [1]85495
Shortell [B]8478 16, 8550 1,
855121,858912,860522,
861810,862510,863322
shorthand [1]868610
shot [2]8493 10, 8562 22
shots [2]8562 23,863916
show [24] 84861,84924,
8495 11, 849721, 8498 10,
8500 9,850316, 18,850511,
8518 11, 8533 1, 8542 12,
8553 9, 8562 22, 8564 2,
85792, 15,8594 12, 8595 11,
8597 13, 8633 4, 8642 17,
866424
shows [4] 8538 7, 14,
8634 14, 8636 17
Shuyak [9] 85365, 7, 14,20,
85667, 12, 858024,858817,
860219
shy [1]8545 17
sic [1] 8624 1
SIck [3] 8532 2, 8615 25,
86322
Sides [4] 8478 15, 851225,

shadows to splash

8564 21,863817
sign [7] 8585 24, 85872,
858817, 18, 8672 16, 8673 1
signed [4] 8581 16, 21,
864110,867322
significance [6] 8530 24,
8537 22, 8538 18, 19, 21,
863319
significant [B]8524 1,
853112,853213,8534 16,
8600 20, 8634 10, 8643 4,
865723
signifies [1] 865221
slgnoff [1]8641 23
Signs [1] 8616 1
Sliver [6] 8604 6, 7, 8608 22,
23,862324,863615
simple [5] 84923,849713,
8560 7,862112,862312
simplifying [1]8496 23
sincere [2]8659 15, 8684 3
single [9]84793,84877, 15,
8515 13, 86123, 6, 9,
8621 17, 8661 17
sit [7] 8520 16, 8528 5,
8563 11, 8592 16, 8627 2,
868320,23
site [17) 850223, 8504 11,
851614, 8522 15, 8524 18,
852616,8563 10, 8564 3,
8565 23, 859820, 8601 8,
861724, 25, 8619 6, 8620 3,
9,866518
slte-by-slte [1] 861720
sites [43] 8504 4, 850920,
85169, 8520 19, 21, 8521 20,
8522 3, 7, 11, 85239,8524 1,
2,3,7,10,85271,8556 23,
85572, 856624, 8608 17,
861623,24,25,86173,5,20,
21,23,25, 8618 19,22,
86194, 17, 8621 7, 10, 17,
862519,
864520
Sltklnak [7] 8532 15, 18,20,
8534 7, 19, 8600 23
sits [2]8552 13, 86242
sitting [1] 858110
situation [5] 84959, 851424,
8531 24, 8541 20, 8640 13
situations [2] 8499 20, 8517 5
Six [1]8619 4
six [7] 8519 12, 8531 22,
8541 8, 856623, 8580 20,
8626 7, 8649 20
sixth [2] 8480 2, 8621 18
size [7] 851220, 8534 14, 15,
85392,85619,856914,16
sketches [1]8680 7
skill [1]8480 13
skilled [1] 8480 11
skillful [1]8480 10
skills [2] 8655 15, 18
skip [1]8619 15
slate [2]850112, 13
Sleepy [12] 8559 17, 8563 4,
7,22,23,857825,858018,
8582 10, 11,8584 2,8644 6
slicing [1]8540 24
slick [2]849212,851320
slide [1]8676 12

slightest [1]8664 3 spatter [1]8558 24
slip [2] 847620, 21 speak [4] 8541 24, 86105,
slow [3] 84929, 10, 8497 10 863025, 86598
smack [1]864523 SPEAKER [1] 8490 15
SMAD [1] 8501 25 speaker [6] 86593,5,8, 10,
smaller [1]8674 17 13, 15
SMITH [5]857121,85928, speaking [2] 851112,86638
8603 6, 86092, 8619 14 speCIal [5] 847924, 850223,
Smith [1]8559 18 8655 15, 17,22
smoothly [1] 8501 2 species [7]8494 2, 4, 5,
snapshots [1]8531 2 849522,23,8496 4,857717
snippet [1] 8581 5 specific [1]8662 20
Snow [3] 8552 12, 8604 9, specifically [1]8672 20
86242 specks [1] 86155
snow [1] 8479 7 spectacular [3]8562 22,
social [1] 84852 86097, 12
sold [6] 84824,85176, speculate [1] 8661 25
8540 21, 858710, 85889, speculation [1] 8670 19
863320 speed [1]86153
Somebody [3] 860119, spell [1]8645 1
8611 22, 8615 18 spend [2]851619,855023
somebody [20]850325, spending [2]861611, 86306
850913,851824,8539 25, spent [13] 84871, 852014,
855322,857524,858015, 852610,854014,855614,
858116,858524,85914, 85669,22,85671,2,
85926,8602 18, 8611 5, 7, 857211,85851,859220,
8622 8, 9, 19, 862922, 861820
8646 3,20 Spill [1]8596 24
somehow [4]852119, spill [151]849115, 8494 4,5,
854116, 8545 11, 854714 21, 849725, 8498 1, 85052,
someone [3] 849113, 17, 18,85102,85116,
8660 15, 8671 20 8512 16, 8513 16, 8515 7, 16,
somewhat [1] 8667 15 17,23,8519 1,6,8522 4,24,
somewhere [3] 8575 7, 8524 22, 8525 1, 8529 7, 9,
86156, 8646 22 17, 8532 12, 8535 18,
son [1]8585 17 8538 15, 17, 85492,5, 11,
sooner [1] 8627 13 8552 11, 12, 15,
Sony [2] 8571 20, 8609 2 16, 18, 8553 14, 16, 23,
sony [8]8505 13, 8552 1, 8554 1,2,19,8555 2, 8556 2,
855911,85705,857715, 18,85592,85609,8561 1,
858723,860124,860725 23,8562 4,8564 4.16,
sort [10] 84799,850612, 856510,856610,85671,14,
85554, 8568 19, 8577 17, 8572 1, 8574 2,22, 8575 3,
857817,858111,858719, 10,13,17,19,85762,8,15,
859318,861410 857718,21,24,857824,
sorts [1]86388 8580 16, 8582 17, 8584 23,
Sound [38] 8486 8, 9, 8585 5,
8494 21,849710,85129, 8,85881,859015,19,
852918,85394,855021,23, 859214,85936,25,85941,
85559,18,855614,15, 11,22,8595 3,8,22,24,
85594,12,856015, 17, 8596 11,16,85975,10,12,
8563 8,85658,8567111.. 859816,8599 8,860112,
85702, 10, 18, 8571 4, 86024,8,12,22,8604 4, 12,
85736,20,25,85746, 860515,8606 8,860711,20,
8576 6, 8578 25, 8583 15, 8608 5, 8609 6, 8, 11, 14,
85983,4,861424, 8611 18,861419,861912,
8621 3,863717,19,86409 862014,
sound [B] 848011,849323, 86219,86247,862512,13,
8494 13, 19, 8526 17, 15,8626 21,8628 1, B636 6,
855618,857018,24 864221,8643 5,8644 17,
sounds [2]8508 11, 862524 8646 13, 8650 19, 8651 8,
source [3] 84821, 857710, 86528,8664 23,8665 1,4,
865113 17,25,8666 10, 16,20,
sources [2] 8494 8,86636 86688,20,8669 7,8,15
South [1]8605 10 spill-affected [1] 8585 4
south [3] 8601 7,86072, spilled [3] 8508 18, 857225,
8634 6 8607 10
Southeast [1] 855112 spills [3] 8504 23,25,85748
southeast [3] 8560 18,21, spin [1] 86254
85805 spiritual [1] 86276
southern [1] 858314 splash [1]86186
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splashed (1) 86186 8660 19, 8661 22 8499 1, 8521 4 8533 12, 13, 861714, B632 12
spirt (5] 8474 11, 85172, statements [18) 84754, studies [3) 851521,8538 24, summer (5] 84n 5,857211,
854120,24,8634 21 8631 4, 8658 19, 20, 22, 23, 85751 B5B3 8, 8631 17, 8632 19
spoIling [1] 8564 9 8659 2, 20, 8660 1, 2, 4, 5, 7, study [7] 849512, 18,85154, summers [1) 8629 11
spoke (8]86174,86594, 11, 10, 11, 12, 14, 8661 23 6,851711,8538 13, 8558 10 summertime [1] B636 2
12, 14, 17, 18, 86608 States [2] 8628 11, 8650 25 studying [5] 8521 8, 9, 18, summons [1] 847621
spoken [2] 8602 3, 8648 15 states [1) 848224 8556 17, 8567 1 sun (1] B504 13
spokesperson [4] 8672 13, statistic [1] 857622 stuff [1]8645 18 Sunday [1] 8673 10
19, 8674 15, 8675 1 statistiCS [2]8600 14, 15 stupid [3] 848724, B506 5, superb {2] 862821,862913
spot [3] 8563 19, 8582 2, status [3]8603 11, 8604 4, 861614 superiors [1]8641 3
864025 866720 subchronlc [1] 849616 superviSion (1) 85725
spots [2) 8563 8, 8683 25 statute [1] 8484 11 subdIVISions [4) 859819,20, supplementation [1) 8679 15
spouse [1]8538 1 statutes [1) B483 21 8608 17, 8625 20 support (5] 85893,4,8654 1,

-.J spread [4] 8511 20, 85164, steady [1) 8538 14 subject [5) B480 8,8539 7, 86572, 8660 9
8576 8, 8639 3 stealing [1) B646 3 8544 9, 8655 23, 8657 14 suppose (4]8504 18, 8515 7,
springs [1) 8618 23 steals (1] 8622 17 subjected [3] 8575 13, 8585 15, 8635 10
springtime (1) 8568 10 step (3] 854721,85767, 8592 15, 8593 2 supposed (2] 853217,
spruce (1) 8585 16 85n9 sublethal [1) 8506 13 857010
square (1] 8493 6 Stephens (1) 859324 submission (1] 86n 23 Surely (1] B543 2
Squartsoff (1) 85325 Steve (8] 85824,22,85851, submit [8) 8539 5, 8552 8, surface [5) 851625,85172,
squeeze (1]8504 13 8597 13, 8598 1, 86159, 23, 8558 23, 8560 6, 8582 18, 85739, 17, 18
SqUirrel [1] 8504 11 864422 8620 13, 8622 23, 8625 9 surgery [1] 859224
stable [2] 8529 11, 12 Steven [1]85974 submitted (1] B543 17 Surprise (1) 8605 10
stack (1) 8621 2 Stick (1) 85203 subscribed [1] 857622 surprise [1]8582 15
stacked [1) 8557 20 stick [1) 8555 5 subscribes [2) 857614, 16 surprised (3] 8572 15, 18,
staff (1] 8476 14 sticklers [1] 8582 1 SUbsequent (6] B500 2, 866116
stage [1) 8543 7 stigma [9) 8510 10, 8512 7, 8525 1, 8535 5, 8602 8, surprlS8S [1] 8567 14
staggering [2) 8487 2, 3 17,85154,5,21,22,851711, 8665 17, 8669 15 surprising [3] 8597 8, 9,
staging (1]857421 855321 subsist (S] 8549 22, 23, 863510
stake (1] 84852 stingy (1) 86267 8589 6, 8, 9, 10, 8590 20, surprISIngly [1] 8588 16
stakes (1) 848710 stipulate (2] 8660 25, 8661 1 859119 surroundIng [3) B4B5 18,
Stan [1] 859324 stIpulation [25] 85254, 15, Subsistence [3] 8588 25, 8513 19, 8634 17
stand [10] 847822,25, 8544 3, 13, 19,22,85456, 11, 85897,859125 survey [7] 8500 7, 14, 8501 8,
84871, 8520 15, 8524 11, 20, 8546 3,4, 7, 11, 15, 17, subSIstence [24] 8481 24, 14,85025,8506 1, 6
856621,858118,85993, 18, 85472,5, 6, 18, 864119, B483 22, 8486 17, 84875, 7, surveyed [1] 8511 8
8600 14, 8653 19 21, 866021, 8661 2 15,854919,85504,855324, surveyIng [1) 8500 15
Standard [1) 8650 15 stock [1]8609 17 857016,858214,858911, surveys [20) 8499 19,22,
standard (3]853516, 18,25 STOLL [11] 84766,852716, 12,20, 8590 1, 2, 4, 10,21, B500 1,5,8,9,16,23,85013,
standpOint [2]85633,85707 85283, 7,9, 10, 11,85432, 8591 20, 863724, 8651 3, 6 16, 8502 15, 16,21, 8503 17,

I I stands [B] 851014,852718, 8630 24, 25, 8681 6 substance (3]854214, 17, 85045,851818,852619,
I I 8548 15, 8551 13, 8571 9, Stoll [14) 84764, 84794, 86006 863910,864511
- 859911,861318,863016 8495 11, 852710, 85435, substantial [5) 85103, suspend [1) 855921

start [23) 84745,847619, 8566 1, 8569 2, 85n 3, 85111, B646 9,8664 22, 23 sustained (1]866125
8479 14, 8518 17, 8519 10, 858722, 24, 8600 7, 8601 6, substantially [1] 8534 20 swag (3] 855724,86146,
855311,858725,859211, 860221, 862925 Subsurface [1]8560 5 86251
86027,860723,861615, stop [11) 849623,24,86182, subsurface (16) 850224,25, swash (2) 850322, B504 1
86232, 3,4, 15, 19, 8624 1, 8624 7, 8, 10, 8641 16, 85034, 11, 8517 1, 3, 24, swayed [1] 8662 13
867425,867521,23,24 8644 21, 8647 7, 8683 3 8559 3, 5, 12, 8560 1, sweet [1] 8603 19
started [7] 8484 4, 8503 25, stopped [3] 863221, 856315,85652,857319, Swennang [1) 8596 21
8522 24, 85294, 8535 14, 864119,24 8606 18, 860721 sWim [2) 8492 11, 8515 12
8592 3, 8678 21 stOries (3] 8521 2, 3, 6 successful (1) 8524 14 swimmIng (1] 8601 19
Starting [1] 849323 storm [1) 8618 7 sucked (2) 8520 1 swrtch [1] 84955

l startIng [2] 861618, 19 storms (3) 8508 5, 8568 8, sucks [1] 861920 sympathy (1] 86633
-- startling [3] 8520 8, 8553 2, 857220 sue (2) 8591 16, 17 system [9] 84n 6, B530 15,

85558 story [5] 8496 7, 8508 22, suffer [2] 8550 12, 855225 854220,21,857610,8634 4,

IJ starts [1) 86467 851513,863525,864312 suffered [7) 8550 14, 16, 5, 8646 20, 8683 1
state [23] 8475 10, 8506 5, straight (1] 8636 16 855119, 85811, 86529,
850817,852318,21,22,23, stream [4] 85164, 23, 86076, 8668 22, 8669 2 -T-
85246,852522,854613, 86122 suffICient [2) 8664 7, 8665 9

tab (1] 8616 11857615, 8583 13, 16, 17,21, streams [2) 85n 23, 8578 2 suggest [10] 85142, 8538 11,
861811,862724,86295, street (1) 8535 13 856814,856924,859110, tabular (1) 8623 12

8641 7, 8670 1,3,86794 stretch [1]862823 22, 8626 17, 86573, 8659 7, Taft (1J 8503 1

stated [3] 8475 16, 8628 13, strIctly [2] 8650 18, 8665 23 868217 takes (18) 8503 5,851718,

86612 strike [1] 86152 suggested [2] 8576 12, 22,24,85187,85194,

'-J statement (23) 847613, striking [1] 857821 8600 12 8534 21, 25, 8539 16, 18,
8541 16, 8563 6, 85n 7,84921,2,851223,85258, striP (1] 8540 25 suggestIons [2] 8522 6,
861221,863816,864410,8531 25, B544 17, 8551 25, struck [1]8635 12 864B3

863121, 8633 12, 86378, 13, structure [4) 848023,84852, suggests [1) 8550 19 865710,13

86593,5,6, 7,9, 10, 13, 16, 8643 23, 8675 2 sUIng [2) 851420, 8604 24 talk [63] B480 17, 23, 848116,

19, 8660 17, 18 struggle [1] 8506 3 sum [1] 85954 B484 11, B486 1, 19, 8487 16,

Statements [3] 8659 23, studied (5) 8494 3,5,6, summary [6] 8525 24, 849321,84953,849914,
1

J From splashed to talk
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85076,8,8509 3, 13,
851010, 8517 11, 8518 12,
8520 16,852812,8529 6,
853315,8554 25,85558,17,
8556 1, 8557 24, 855823,
85593,856617, 18,
8574 12,23,24, 8580 15,
8584 12, 8588 22, 8599 18,
19,21,23,8600 10, 86031,
8606 14, 860722, 861621,
86173,862415,8631 1,
8635 7, 8638 17, 8639 16,
864125,86421,16, B643 21,
22, 8671 25, 8675 16, son 8
talked [53J 8480 1, 84836,
8484 18, 84855,25,848713,
8491 8, 25, 8493 19, 20, 25,
8494 7, 9, 11, 84955,22,
849615,849715,84984,
8500 5, 8, 20, 8506 2, 8508 4,
85096,9,21,851024,
85126, 7, 8514 15, 8515 18,
85294, 8556 10,
B565 2, 8568 16, 8574 13,
85807,8604 1, 86236,7,
8625 6, 8635 17, 18, B636 22,
864019,8641 1,3, B643 9,
864422
talking [39J 848014,848212,
84915,849214,8494 2,
8496 16, 19, 849821, 85086,
851419,85169,8524 14,
85318,8532 7, 8, 8544 15,
21,85475,854918,8554 8,
8556 3, 8561 4, 856825,
8569 17, 8576 16, 8579 4, 12,
8585 3, 8604 25,
861215,861821, B635 19,
8636 21, 8638 21, 23,
B639 20, 8645 9
talks [5J 8483 22, 8492 18,
850520,850612,863814
Tanks [1J 8508 13
Tape [BJ 8562 11, 8574 10,
8578 15, 859721, 85995,
860121, 8608 18, 8609 15
tape [10J 8490 23,8506 9,
8513 7, 11, 13, 8584 1,
8610 12, 8611 2, 8629 14,
868312
tapes [1J 868215
taping [1J 8513 12
tar [12J 85323, 10, 85563,
855824, 8564 6, 10, 12,
8601 3, 8632 3, 7, 9, 8633 11
Taroka [3J 856523,857921,
86065
tarpaulin [1] 8622 14
task [4J 8523 6, 8629 2,
8638 16, 8665 25
tasks [1] 8523 8
tat [1J 867923
Tatitlek [15J 8513 12, 14, 19,
22,85142,3,13,85271,
8579 11, 8589 18, 8591 6,
8596 8, 24, 8624 4, 8649 22
taxpayers [1J 852822
teacher [2J 85315,863116
Teal [7] 8500 10, 8501 22,
852123,852315,86218,
86278

talked to tougher

team [4] 8507 16, 8569 6,
861521, 8628 18
teaming [5J 856521,857019,
24,25
technically [1J 8679 20
teenage [1] 858517
teenagers [1] 8622 16
telling [9] 849525,8496 1,
85148, 8558 15, 8572 3, 4,
860223,86216,86499
tells [9J 8475 23, 8480 6,
84864, 8505 22, 8509 25,
853913,8563 25,857525,
864123
temporarily [1J 8585 13
temporary [5J 8585 12,
8587 7, 863820, 8666 9
ten [13J 8478 7,8532 10,
8535 23, 85422, 8572 16,
85783,85798,867210,16,
23,24,25,86746
tend [2] 8660 9, 12
tens [2] 855217,8572 4
tent [1] 861823
tentative [1] 8671 20
term [2] 8483 4, 8632 1
terminated [1] 8583 7
termination [1] 862115
terms [12J 850712, 85128,
16, 8551 7, 8581 4, 859520,
859723,860319,8604 14,
860523,860712,863310
terrain [1] 85574
terrible [4] 85492,3,
8565 14, 857718
terrific [2] 8494 14, 8635 15
Tesoro [2] 856310,8644 7
test [6] 84989,8563 10,
8575 13, 85925, 86204,
86554
testament [1J 86275
testified [41] 847822,8484 5,
8503 1, 85182, 8521 24,
852320,852817,85309,
853215,19,853323,85374,
8539 9, 8540 17, 8558 3,
856911,8590 6,859312,
8596 14, 85976, 8599 2,
860124,86022, 16,861019,
861714,86211,8632 6,
B633 2, 9, B637 25, 8642 9,
8653 19,21,8654 3, 8655 17,
25,865712,865810,868021
testifies [1J 865521
testify [12J 8479 18, 84804,
8531 2, 8538 23, 8590 5,
8633 6,864212,865312,
865714,21,22,23
testifying [1J 865820
testimony [110] 8479 19,
8480 19, 8486 17, 84872, 12,
849112,84937,849418,
8502 12, 850713, 8512 14,
85133,85217,852525,
85262, 13, 8528 18, 8529 8,
15, 19,23,85306,23,25,
85318,19,85323,4,9,
8533 4, 5, 8536 5, 13,
853816,85426,85517,
B554 15, B569 15, 8573 3,
8575 24, 8577 4, 8586 22,

85882,21,85891,859217, thoroughness [1J 8526 7
8593 3, B594 2, 8595 25, thoughtfully [1] 8671 8
8596 13, 8603 25, 8605 20, thoughts [1] 862112
86207, B633 19, 8634 2, thousand [3] 854117,
B635 16, 8637 15, 8641 7, 8560 11, 8635 14
86425,7, 11, 15, 8645 17, thousands [10J 85339,
86495,865313,15, 853612,13,8557 3,8569 20,
17,8654 1,4,7,16,18,20, 85725,85831,863213,17
21,23,25, B655 2,3,4, 11, threat [1] 8620 23
13,16,20,86561,4,6,8,9, threatens [1] 85596
11,13,15,16,20, B657 7, 8, Three [1] 8604 7
18,19,86585,8,11,12,23, three [31J 847616,849123,
25,86619,866310 852922,853015,853316,
tests [1] 852420 85356,8539 16, 18,8541 7,
Thank [18J 8527 12, 14, 8, 23, 85455, 85553,
8528 7, 9, 8542 19, 23, 855624, 25, 85664, 10,
854722,854814,863012, 8569 2,85762,8577 7,
13, 25, 8634 20, 8635 2, 8579 7, 22, 8604 2, 18,
864618,864712,868211, 8606 25,86076,861112,
8684 4,5 862418,86379
thank [11J 8477 4,856018, three-mllllon-and-change [1]
8581 24, 8630 8, 9, 864621, 86074
22,864711,86761 three-year [1J 8634 8
thanking [1J 8476 19 threw [1] 8676 14
Thanks [1J 8543 4 Throw [1] 849520
theoretical [1] 861022 throw [2J 848622,849110
theoretically [2J 8564 7, 8 throwing [1] 850214
theories [1] 857618 thrown [2J 8530 18, 8678 1
theory [4] 85189, 8576 15, 21 throws [1J 85688
There're [2] 859719, 861722 Thursday [1J 862114
there've [1J 868324 tide [3J 864523,8669 23,25
thereafter [1J 8673 5 tides [2J 86184,8669 25
they'd [2] 85093, 863110 tie [1J 8682 7
They'll [1] 860525 tied [2J 8634 3,8643 25
they'll [1] 84995 tilling [1] 8503 7
They're [22J 849222,23, timber [10J 848722,855113,
850213,851915,852417, 859319,85946,859825,
85499, 8550 7, 85529, 8604 11, 8608 15, 16, 8613 18
8562 24,856615,857418, timbering [1J 8595 6
85794,858915,860223, Times [1J 85524
86053,8,860619,861717, times [11] 84816, 849517,
862122,862618,86744 85264,853015,8557 2,
they're [45] 847714, 8481 21, 8563 4,8564 20,86076,
848412,84856,849225, 861118,19,86282
8496 11, 8500 15, 85059, tiny [1J 85954
85103,25, 85199,24, tired [1J 8506 25
85202,852416,8540 5, tit [1J 867923
854910,21,85506,855210, title [9J 849223,853711,
855518, 19, 856615, 860314, 19,8643 1, 86674,
856719,857010,858022, 86683,13,867822
858119, 8584 19, 858620, titled (1] 8667 13
8589 19, tomonow [2J 8675 22, 23
8591 17, 8594 24, 859722, Tonkl [1] 8613 15
85981,8604 6,8605 16, topic [1J 849217
861711,21,861820,8621 6, topics [2J 848113, 864725
8626 10, 863721,22, topo [1J 863618
863918,8645 9,86476 tortuous [1J 85248
They've [2J 856615,858812 toss [1J 85161
they've [8J 855014, 16, total [12] 85192,8535 2,
855224,856616,856712, 856622,85951,6,86074,
858716, 861324, 866113 15,24, 860920, 861117,
thick [2J 8513 15, 8534 4 863121
thinking [4J 8484 6, 85825, 6, Totally [1] 859923
863613 totally [4J 8563 21,859122,
Third [1] 86683 23,8629 13
third [2]8533 19, 853923 Totemoff [2J 8590 14, 85976
third-hand [1] 8651 22 touch [1J 8514 6
third-party [4J 8544 10, 19 touched [3J 8555 10, 11,23
854512, 16 tough [3J 85084,862823,
thorough [3] 8535 7, 8617 17, 8640 25
8639 18 tougher [1] 8640 15 n





-y-
yard (3)8585 16, 17,85862
Yeah (3) 8509 12, 8559 24,
868214
yeah (2) 850720, 8515 17
year (20) 8530 20, 8531 5,
85362, 15, 18, 19,21, 85372,
854121,85669,856712,
85682,13,857517,858812,
8607 8, 8611 9, 8621 18
years [59) 8478 19,23,
B4B5 21, 849425, B500 2, 3,
850416, 17, 18,850817,
8512 1, 851711, 853020,
853319,853512,853618,
19,85519,856616,23,
8567 1, 8569 23, B572 16,
8576 2, 8577 7, 8578 3,
858122,8582 21,22,
8594 21, 8595 2,
8,860418,86077,18,
8611 18, 8613 23, 8614 25,

8598 4, 864920
village (6) 8487 7, 8, 8491 22,
85824, 14, 8615 14
villages (2) 8491 21,859811
vintage (1) 8622 15
violation (1) 86398
Virginia (1) 8512 18
Virtually (1) B577 2
virtually (5) 8530 14, 85657,
8567 22, 8579 18, 8580 23
virtue (1) 860913
virus (4) 85765,6,8, 15
vis-a-vis (1) 8641 8
visit (1) 8541 5
visited (1) 85335
visuals (1) 8571 5
voluntarily (1) 8658 15
volunteered (1) 85669

-w-
wager (1) 849112
wart (4) 8500 3, 8507 19,
866325,868217
waiting (2) 8638 6, 8681 9
walk [4) 8531 10, 8544 14,
8583 20, 8681 21
walked [12] 8500 10, 11,
8501 7, 12, 14, 8563 12, 13,
8564 21,85655,85672,
85817
walking (4) 855621,8569 22,
8585 24, 8587 1
walkway (1) 8585 20
Wallace (3) 8487 19, 8613 13,
862416
wanted [13) 847618,
847713,8494 1,850913,
853223,8543 22,854914,
855018,85822,860310,
867315
wants [2) 851722, 865221
War (1) B540 12
Ward (11) 85824,22,86159,
11, 23, 8644 22, 25, 8645 2, 6,
7
warm (1) 847616
wash (2) 8495 7, 86177
washed (1) 8564 22
Washington (4) 8487 14,
8512 19, 8551 10, 13
Wasilla (1) 8539 20
wasted [1) 8501 21
Watch [1) 8486 3
watched (1) 8635 12
watches (1) 8623 12
watching (3) 847710, 15,
862923
water (19) 8485 18, 22, 24,
8495 12, 17, 18, 84971,
85139,16,20,853920,22,
B540 20,855215,20,85571,
8601 14, 19, 8619 7
waters [3) 8486 8, 9, 8573 24
wave (2) 855817,863517
waves (1) 8560 23
Wayne [2) 8585 3, 8599 24
ways [5) 8477 19, 20,
8496 13, 8521 15, 8636 16
we'd [2) 861817,862721
We'll [4) 8496 17, 8548 12,
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858810,864120
we'll (20) 8479 20, B4BO 15,
B4B2 12, 84861, 10, 85077,
8525 11, 8527 13, 8543 19,
854521, 8556 1, 855722, 24,
8558 23, 8564 2, 8569 12,
8574 12, 8588 11, 8619 15,
863015
We're [9) 848115, 8496 16,
85078, 851420, 855221,
8582 25, 8632 25, 86464,
868311
we're (42) 8477 3, 8478 8,
847913,848115,8482 2,
848317,849118,849213,
849619,84972,85169,
852414,85326,85412,
854517,85468,854915,
8552 22, 24, 8556 3, 8577 7,
85818,858312,859715,
86015,6,13,17,18,8604 25,
8609 7, B623 22,8626 20,
B636 20, 8638 21, 23, 8646 2,
86478, B682 14, B683 14, 16
We've [9] 8508 16, 855214,
8570 9, 8574 12, 8580 5,
8591 2, 8600 3, 8602 20,
864013
we've [9] 8483 5, 8485 25,
851210, 8544 8, 15, 8574 16,
8579 18, 8590 10, 8623 19
weak [1] 8641 8
weakened (1)85769
web [2] 8495 23, 24
week [B) 8494 20, 8522 24,
25, 8529 22, 8533 23,
8579 16, 8580 7, 8599 3
weeks (3) 8494 20,851510,
85524
weigh [1] 865719
weighed [1) 865719
weight (15) 849721, 85473,
7,865224,865313,15,
8654 20,865519,86563,8,
20, 8660 1, 86614,9, 8673 18
weird (1) 84975
welcome (1) 8679 15
weren't [14] 848721, 8500 7,
850222,853115,853819,
8564 18, 8565 11, 858324,
8588 3, 8595 23, 8597 10,
861625,86172,86191
West [2] 860510, 11
west (1) 8581 8
Western (1) 85984
whatsoever (1) 8615 7
where'd (1) 8504 10
wherever (2) 84971,85426
white (1)867925
who've (1) 8587 17
whoever (1) 8583 13
wide [1] 85395
wild (1)855724
wild-ass [3) 86145, 11,
863917
wilderness [5] 8481 14, 25,
8482 8, 8597 18, 8613 3
Wildlife (1)8570 18
wildlife (6) 8494 19, 8549 4,
8570 19, 25, 8583 17, 85894
William (35) 84868,9,
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8494 21, 8497 10, 85129, 8523 13, 8566 10, 8572 7,
852918,8539 4,855021,23, 857315,858314,862523,
85559, 18,855614, 15, 86296
85594, 12,856015, 16, works (6) 84874,9,85166,
8563 8, 85658, 8567 11, 8535 19, 854221, 8643 10
85701, 10 85714,85736, worksheet (2)860616,
20, 25, 8574 5, 85766, 86123
857825,85983,4,861424, World (2)8540 12, 86132
8621 3, world (15) 847710, 11, 14,
8637 17, 86409 850717, 854221,22,
Willing (1) 85265 861123,861524,862121,
Windy [2] 8580 6, 8599 2 8628 16, 8629 23, 24, 8638 6,
winter (5) 8479 7, 8508 5, 7
856023, 85688, 857220 WOrried (2) 851022, 8524 6
wipe (1) B634 9 worse (1) 8627 1
wiped (2) 8567 12, 8591 16 worst (5) 8530 19, 8532 19,
wise (1)8639 13 85658, 86011
Wish (1) 8588 11 worth (19) 8481 2, 8483 9,
wish (1) 86484 8518 16, 8521 9, 855322,
Wishes (1) 85183 8560 11, 858522,23,85863,
withdraw (1) 868118 17, 19, 8588 12, 86179, 19,
witness (76) 847821,22,25, 863623,25,86394,864117
847918,84803, 13,84871, worthless (2) 8518 15,
84912, 13,8500 16, 8520 15, 854617
855611,13,857423,85802, worthy [1] 861819
858118, 8590 5, 14, 8596 2, Wouldn't (1)8580 14
86134, 14,86147,9,86531, wouldn't (6)8509 16, B540 3,
14, 15, 18, 19,20,22,23,24, 8558 11, 8562 5, 85783,
25, 8654 1,3, 7,9, 12, 17, 8580 14
19,8655 3,6,9,10,12,14, wrestle (1) 863920
15,21,8656 5, 8,16,865710, write (11) 850118,20,
12, 18, 20, 22, 24, 8658 1, 3, 8526 19, 20, 8594 23, 24,
4,6,8,9,11,13,24,865924, 86041,86059,862313,
86623,86808 867220,867421
witnesses (45) 847820,25, writes (1) 8484 22
847911,22,852817,85426, writing (1)8537 14
8554 16,85794,22,8584 24, written (10) 848111,852323,
858711, 17, 8593 1, 86256, 85523, 861921, 864B 16,
86315,86332,8,86426,7, 865819,866111,86732
11, 864B 4,86495,865312, wrong (17) 84836,8490 24,
8654 22, 23,86551,2,3,5, 849315, 16,8500 1,850317,
17, 86562, 10, 12, 14, 16, 855021, 85708, 86193,
8657 8, 8627 7, 8636 8, 8645 25,
11,15,23,865825,86628, 86467,8,8664 1, 86727
8671 13, B679 19, 8680 21 wrote (7] 8485 6, 84876,
won't [B) 847625,8511 23, 85375,6,9, 16, 853922
85261,854716,860824, Wyoming [1) 855115
860919,867313,86826
wonder (2) 849815,858820
word [B) 8501 3, 8572 7,
862715,863012,86457,
864815,16,868323
words (11) 847525,848215,
8506 2,851612,8534 24,
853617,8554 3, 4, 8560 11,
858722, 8664 12
work [28] 8490 21, 8502 12,
8504 5, 8522 16, 8523 24,
852611, 8535 14,85509, 10,
855612,85575,856817,
8569 3, 4, 24, 861420,
861611, 8617 15, 86234, 18,
8625 4, 8, 862721, 8639 24,
25,864410,86455,8
worked (9) 8481 9, 84874,
849511,8506 1, 8526 11, 12,
8594 3, 8629 8, 8631 16
workers [4] 85232,85665,
86217,10
working (13) 8481 7, 84878,
8497 19, 851025, 8522 2, 4
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86151,4,5,13,17,86162,
86179, 8621 13, 15, 8622 3,
15, 20, 8624 21, 8629 11
yesterday [3] 8547 9, 8677 1,
868213
York [1]8552 4
Yost [2]862717, 86289
you'd [3] 8499 17, 852623,
86367
You'll [6] 847520, 8504 11,
8530 6, 8581 25, 8588 2,
8600 13
you'll [34] 8474 16, 8481 8,
8500 22,850323,85053, 12,
8512 2, 8522 6, 8529 23,
85324, 14, 8533 12, 8534 6,
8, 11, 8535 14, 85376,
8538 7, 15, 8571 6, 8577 4,
858017,860822,863112,
86325,8634 4,864214,
8644 25,864518,8664 17,
86745, 16, 86763, 8684 2
You've [S] 8555 23, 85574,
855924,857921,8584 15,
8623 6, 8675 6
you've [21] 847814,848120,
85105,852817,854925,
8578 17, 8580 22, 8594 12,
8615 3, 8616 23, 8618 7,
862125,8622 1, 86275,
8635 4, 8646 9, 8661 12, 14,
8663 1, 8676 3
young [2] 8531 3, 8551 8
younger [1]85519
Yours [1]867925
yours [2] 8679 9
yourself [16] 8554 17, 85554,
856120,85632, 18,858012,
8584 23, 8600 19, 8601 14,
8606 21,86084,7,20,
8609 18, 8632 15, 8682 7
yourselves [2] 8621 25,
867311

-z-
lack [1]8631 5
zero [5]851324,860711,
8624 20, 21, 23
zeros [1]851322
zone [9] 8589 2,86177,
8618 6, 9, 15, 8645 20, 24, 25,
866925
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From yesterday to zone
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