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RESOLUTION OF THE

ECEIVER
JUN 2 4 1995 L=/

We, the undersigned, duly authorizéd'me@erﬁ’&?#gh&o&gxgn ¥gldez
' ' ' STEE COUNGIL
0i1 Spill Trustee Council, after extensiAPMINSTRSTIVamtcorfter .

EXXON VALDEZ OIL SPILL TRUSTEE coun

consideration of the views of the public, £ind as follows:

1. The.Chenega Corporation ("Chenega"), an Alaska Native
Village Corporation, either owns or is entitléd to receive title to
the surface estate of certain lands and has expressed a willingness
to sell land or interests in lands iocated along the éouthwest~side
‘of Prince william.Sound, consisting of approximately 60,635 acres.
These lands were seléctea and conveyed,'or are td,be convéyed,
pursuané to the Alaska Native Claims Settlement Act ("ANCSA"). The
subsﬁrface.rights associated.with théée lénds aré held by Chugaéh

Alaska Corporation.

2.; Chenega desires to sell certain interests in these lands

to the United States‘or the State of Alaska as part of the Trustee

~ Council's program for restoration of the natural.resoﬁrces and
services that were injured or.reduced as a result of the Exxon
Valdez Oil Spill ("EVOS"). These land interests are specifically

described in Exhibit A ("the Lands).
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3. Tﬁe Lands aré within the oil‘spili area as defined by the
Trustee Council.in the Final Restoratién Plan. . The Lands are
located within thé area of Pfince.William Sound that. generally
sustained the highest level of injury, with residual oil still
persisting on beaches. The natural resources used by the residents
of this areé sufferéd significant injuries as a result of the EVOS

and some of these resources have yet to .recdéver..

4. - The Lands include important habitat for vario#s species of
fish and wildlifé for which signifiéant injury'resulting from the
spill has been aocumentéd. Based on the comprehensive habitat
review process utilized by the Trustee Council, two parcéls
included within the Landé,'Eshamy Bay and Jackpot Bay parcels, are
among the highest ranked.parcels in the entire 6il spill area for
restoration of injured resources and reduced services. The Jackpot
Bay parcel would be the highest ranked parcel acquired to date. as
part of the Trustee Council's habitat protection program. Eshamy
and Jackpot Bayé; located adjacent to the Port Nellie Juan

. Wilderness' Study Area, have the largest populations of wild pink
salmon in the Prince William Sound region and together contain
twenty-tﬁo anadromous streams. Eshamy Bay is also the highest
sockeye producing system in western Prince William Sound. Both
Jackpot and Eshamy Bays represent the northwestern most range for
cutthroat trout. The area has important winfering lakes for, and
supports. strong populations of, Dolly Varden. The area 1is an

important wintering habitat for harlequin ducks and pigeon
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guillemots. Eshamy Bay has also been documented as héving high
concentrations of river otters. The remaining Chenega lands,

although determined by the -comprehensive habitat protection
‘analysis to provide a moderate overall benefit for restoration,
still providé high potentiai benefit for "the following key
individual injured species and reduced services: pink -salmon,
black oystercatchefs, harbor seals, ha;leéuin dudks,. marbled
murrelets,'pigeon guillemots, sea otters, cultural resources, ahd
subsistence uses. These resources and uses will benefit from
acquisition of the Lands by preventing the loss of nesfing habitat,
maintaining water quaiity and riparian‘habitats,,and by preventihg
disturbances to nearshore and intertidal habitat use. The Lands
- ' have .high scenic value and also | support hiéh—value,
wilderneés-based recreation, including sport hunting and‘fishing,
hikihg, and camping. Overall, fhe Lands were analeed'by the
comprehensive habitat protection review process as having nearly
the highest benefit for the recovery of resources and associated
services injured or reduced by the spill. The Lands provide  some
of the highest valﬁed habitat for twelve injured resoﬁrces and four
associated services. Of the twelve injured resources found on tﬁe
Lands, five'are still not recovering. including: (1) harbor sealg;
(2) haflequin ducks;‘(S) marbled murrelets; (4) pigeon guillemots;
and (5) sea otters. Further discussion of the benefits from the
acquisition of interests in the Lands is described in the attached

‘Restoration Benefits Report.
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5. Existing laws and regulations, including but-not limited to
the Alaska Forest'Practiceé Act, the Anadromous Fish Protéction.
Acf, the Clean Water Act, the Alaska Coastal Management Act, the

.Bald Eagle Protection Act, and the Marine Mammal "Protection Act,
are intended, under normalvcircumstahces, to protect resources from
serious adverse effects from 1logging and other developmental
activities on private Iand. 4 However, resto;éfion, replacement, and
eﬁhancement of natural resources, and acquisitioﬁ of equivalent
resources and services injured, lost or reduced as a result of'the
EVOS present a unique situation. ﬁithout passing'judgmention the
adequacy or inadequacy of existing law and regulations to.protect
resources, biologists, other scientists, and other resoufce
specialists agreé that, in their best prqfessional judgment, -
protection of habitat in the spill-affected area to levels abové
and beyond those provided by existing law and regulations will have
a beneficial effect on recovery of injured resources an& lost or

diminished services provided by these resources.

6. There is widespread public support for the acquisition of

the Lands.

7. The purchase of the interests in the Lands offered by
Chenega is an appropriate,heans to restore a portion of the injured
resources and reduced services in the oil spill area. Acquisition
of the interests in the Landé is consistent with the Restoration

Plan and Final Environmental Impact Statement.
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8. A resolution Qas passed by the Trustee Council on December
2, 1994 authorizing funding for an offer to purehase a combination
of fee simple and4 coﬁservation easement in{:erests in the Lands.
‘The purchase price authorized for those 1interests was the'final,
approved appraised fair market value of the interests plus twenty
percent (20%) of the final, approved appraised fair market value,
so long as this price did not' exceed S48,660,000. . The additional
twenty percent was offered to provide Chenega a benefit for selling
its interests in the Lands by means of a six year deferred payment

schedule.

9. An approved abpraisal completéd for the" Trustee Council
determined that tﬁe fair market value of the fee and conservation
easement interests in the Lands to be acquired is $8,854,400. This ’
value 1is based upon the highest and best use of the Lands as
recreational use. Although the appraisal estimated a value for the
timber inventory located on the Lands as $56,000,000, the appraiser
concluded the total production costs to fen%ove the timber could
amount to as much as $53,000,000. Based on this analysis, it is
unlikely that an independent ‘party would currently bid on this
timber. ~ Accordingly, the appraisal did not consider the eale of
commercial timber rights to be the highesj:' and best use of the
Lands and it does not reflect any commodity value for the timber

located on the Lands.
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10. Although not reflected in the appraisal, the timber
located on the Lands represents a significant economic value to
Chehega. As is appropriate; the appraisal was. ba{sed on an analysis
of a disinterested buyer and seller and did not consider or reflect
economic values that Chenega as the owher might reasonably expect
to receive from its timber assets. Fof insfance, it was found by
the Forest Service review appraiser from éﬁé timber data compiled
for the appraisal that, as the 'iandowner, Chenega could take
advantage of peak mai'ket periods and harvest éonditidns, as well as
selective cutting methods, to realize an economic value of up 1_:0 S6

million from the harvest and sale of its timber.

11. 1In addition, Chenegé is a joint wventure partner of Koncor
Forest Products Company, a Native-owned timber company in Alaska.
Chenega has generally pledged its timber .assets' located on the
Lands .to the partnership in return for a pércentage ownership of
Koncor. Thi's ownership interest has, and continues to, generate
substantia_l net ihcome and cash .flow to Chenega. In order to sell
the Lands and the timbeﬁ: located on the Landé as part of thé
T’rustee Council habitat protection program, the Koncor partnership
agreement requires Chenega to withdraw. fi‘om -the part;nership, thus
requiring Chenega to forego this stream of income and 'l;he. potential

value increase in Koncor.

12. For the Trustee Council's restoration and recovery

objectives to be met as expeditiously as possible in the most
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heavily impacted oil spill area it is appropriate to preclude even
a selective harvest on the Lands. Chenega has indicated that it
can only justify a sale to its shareholders if they are fﬁlly
compensated for all the economic values associated with its timber
assets that Chenega would forego as a result of the sale. Chenega :
has also asserted that the abpraised fair market valﬁe does- not
fairly compensafe it for the Lands, which f;ﬁresent the majority of
the land selections it received_pursuant to ANCSA. Beéause the
purposes of ANCSA include‘ proQiding local residents both the
oéportdnity to maintain their traditional way of life and their .
economic viability and self-sufficienﬁy from the lands conveyed,
Chenega has indicated it will only sell +the Lands' if fhese

objectives are maintained and achieved.

13. It 1is ordinarily; the Federal and State Governments'
practice to acquire land interests at appraised fair market value.
However, Chenega has rejected the 'Trustee. Council's offer to
acquire the Lands at the appraised wvalue. La¢king the means to
otherwise acquire the Lands in the absence of a mutually agreed to
price, the Tfustee CouﬁcilAis faced with the choice 6f foregoing
this acquisition or negotiating an acquisition.price in excess of
the appraised value. Recognizing the above discussed benefits for
restoration as Qeli as the substantial public support that has been
expressed regarding this acquisition, we conclude that the latter
option 1is preferable. Accordingly, the Trustee Council has

negotiated with Chenega in an attempt to reach a mutually agreed
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upon purchase price in excess of the appraised value that is

reasonable.

14. Based on these ﬁegotiations,-the Trustee Council hereby
resolves to offer to purchase thé Lands from Cheﬁega, subject to-
the terms and conditions stated below, for a total sum of $34
million in one lump‘sum payment or, alterngiively,‘for.a total sum
of $36 million paid as follows: $20 million at closing, $3 million
one year after‘closing, $13:'million two years affer closing. The
Trustee Council finds that this offer represents a reasonable pricé
given the substantial benefitslfor the restoration of the injuréd
natural resources énd ielated services to be achieved by this
acquisition; the scope and pervasivehess of the EVOS; the need fbr
protection and restoration of the Prinée William Sound écosystem in-
general, and this portion of the Sound, which was hardest hit by
the o0il spill; and the priérify of this acquisition to other

expenditures of the Settlément funds for restorétion activities.

THEREFORE, we resolvé to provide the funds for the United
Sfates, abting through the Forest Service, and for the State of
Alaska, to offer to purchase and, if the offer is accepted, to
purchase the combination of fee simple and conservation easementl
interests in the Lands, as described in Exhibit A, pursuant to the

following conditions:
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" (a) receipt by the United States District Court for the
District of Alaska ("District Court™) of. the annual settlement

payments due from Exxon Corporation, et al;

(b) disbursement of these funde by the District Court to the
United States aﬁd/or to the State for the purpose of this

acquisition;

(c) completion of a satisfactory title search ensurlng that
Chenega is able to convey fee simple title or other interests in a
manner that compl;es with the United States Department of Justice

title standards:;

(d) the absence of timber harvesting or other development on -«

the Lands prior to closing:;

(e) completion o0f a purchase ~agreement(s) and all other
documents hecessary for conveyance of the interests in the Lands to’
the United States and/or the State in the form and substance
satisfadtory to the United States Department of Justice ana the
Alaska bepartmeet of Law:

By unanimous consent and upon execution of the purchase
- agreement(s) and written notice from the State ef Alaska, the
United States, and the Executive Director of the EVOS Restoration
Program that the terms and conditions set forth herein and in the

purchase agreement(s) have been satisfied, we request the Alaska
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Department of Law and the Assistant Attorney Genefal of the
Environment and Natural Resources Division of the U.S. Department
of Justice to petition the District Court for withdrawal from the
District Court Registry account the sum of $34 million at the time
of closing or, if tﬁe alternative payment schédule is accepted by
Chenega, that the sum of 8§20 million be paid at the time of

closing, and thereafter, to petition the Diéfrict Court as follows:

$3 million one year after the date of closing:

$13 million two years after the date of closing.

These amounts represent the only amounts due under this resolution
to Chenega from the EVOS joint settlement funds in the District
Court Registry and no additional amounts are herein authorized to

be paid to Chenega from such joint funds.
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Dated this day of ' , 1996 at Juneau, Alaska.

PHIL JANIK : BRUCE M. BOTELHO
Regional Forester _ Attorney General

Alaska Region State of Alaska
USDA Forest Service -

GEORGE T. FRAMPTON Jr. _ - STEVEN PENNOYER
Assistant Secretary for Fish, Director, Alaska Region
Wildlife and Parks } National Marine Fisheries Service
FRANK RUE .'MICHELLE BROWN

Commissioner Commissioner

Alaska Department of -Fish , Alaska Department of

and Game Environmental Conservation



5-31~96 12:47 ;F{V;ﬁT SERVICE ALASKA REGIONAL (;) 8075867840;x13/186
EXHIBIT A
GENERAL DESCRIPTION OF CHENEGA LANDS

The following description of interests to be acquired is approx1mate The
exact description and location of interests acquired and interests retained by
Chenega will be determined by the the United States and Chenega prlor to the
‘execution of any purchase agreement and will include the results of "any
necessary surveys.

FEE SIMPLE

All Chenega lands .north of Dangerous Passage, approximately 37,093 acres, which
excludes three development sites retained by Chenega. One development site not
to exceed thirty acres will be located in Eshamy Bay, one site not.cto exceed
five acres will be located in Jackpot Bay, and one site not to exceed five
acres will be located in Paddy Bay.

All Chenega lands located on Knight Island in TIN., RlOE., SMD.,-Sections 5 and
8, approx1mately 775 acres.

Total Fee Simple Interests to be acquired: 37,868 acres.
CONSERVATION EASEMENT -

Unless otherwise noted, the terms of the conservation easement will address
timber and other natural resources-uses, limits on development, and public
access. All development sites will be limited to uses consistent with
restoration objectives.

All remaining Chenegd lands on Knight Island, approximately 4,205 acres,
excluding a five acre site for development in Thumb Bay and specific one and
one-half acre shareholder homesites to be identified by Chenega.

All Chenega lands on Chenega Island in T3N., R8E.; T3N., R7E: T&4N.. R8E..
approximately 12,030 acres, excluding specific one and one-half acve
shareholder homesites to be identified by Chenega and three development sites
on south Chenega Island not to exceed a total of chircy acres. All remaining
Chenega interests on Chenega Island, approximately 3330 acres, to be acquired
as a conservation easement for timber only in T2N., R8E., excluding El/2 of
section 8, and the W1/2 of section 9.

All Chenega lands on Pleaides Islands, Whale Bay, and Fleming Island,
approximately 3202 acres, excluding.a five acre development site at Whale Bay
on Flemming Island. :

Total Chenega Lands encumbered by the Conservation Easement: 19,437 acres, with’
an additional 3330 acres constituting a timber only conservation easement.
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3 Exhibit B
Restoration Benefits Report
Chenega Lands

REGION
- Southeast Prince William Sound.
PROPOSED ACQUISITION DESCRIPTION

The Chenega Corporation lands identified to provide habitat protection through
fee simple and partial interest acquisition are composed of approximately
70,000 acres along the southwest side of Prince William Sound. Included are
Chenega Island and parts of Evans, Latouche, Flemming, and Knight Islands as
well as significant areas on the mainland on the west side of Dangerous
Pagsage. Chenega lands have some of the highest ranked parcels in the
Comprehensive Habitat Evaluation Process and have been identified as.providing
potential habitat protection for damaged resources'and services linked to the
spill. 4 '

The area is characterized by mountains with elevations to 2,500 feet. The
lower slopes adjacent to lakes, streams and bays are forested with old growth
Sitka spruce and western hemlock. Until recently, western Prince William Sound
was glaciated and still remains very remote and wild. In the Eshamy and
Jackpot area there are 22 anadromous streams of which two (Jackpot and Eshamy)
are major producers of pink and sockeye salmon. The area is very important for
commercial, sport, and subsistence fishing, with the village of Chenega being
the major user. The area is also an important destination point for recreation
users. :

All lands being considered for acquisition from Chenega Corporation have a
split estate with the subsurface ownership with the regional corporation,
Chugach Incorporated. :

Section 704 of the Alaska National Interest Lands Conservation Act required -
that within three years (by December 2, 1983), a study with recommendations as -
to the suitability or nonsuitability of wilderriess within the Prince William
Sound area of the Chugach National Forest be completed and submitted to
Congress. The report recommended that some lands be classified as wilderness.
The lands recommended for wilderness are contiguous to Chenega lands as shown
on the enclosed map. Congress has never acted on the report as submitted.
However, all land within the proposed study area is being managed as wi;derness
area pencing action on the study.

RESTCRATION BEXNEFITS

Western Prince William Sound is one of the areas most impacted by the 1989
Exxcn Validez Cil Spill. All resources and services in the area were injured
and will benefit form habitat protection.

In the £all of 1983, Chenega Corporation indicated a willingness to consider
selling fee simple title to two of their high ranked parcels, Jackpot Bay and
Eshamy Bay (CHEOl and CHEO2). These twc parcels are being appraised for fee
simple acquisition and consist of apprecximately 7,900 acres in CHEOl AND 12,00C
acres in CHEOZ, for a total of 19,900 acres. ©On the remainder of the Chenega
lands the corporation has proposed selling all timber harvest rights with
possible consideration for additional partial interests.. The remaining Chenega
lands considered available (approximately 36,000 acres} are presently being
appraised for timber interests. The lazds being appraised for timber include
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15,000 acres of mcderately ranked lands and 21,000 acres of low ranked lands as
evaluated in the Comprehensive Habitat Protection Process.

High value resources and services in the Eshamy/Jackpot area are: pink salmon,
sockeye salmon, cutthroat trout, Dolly Varden, bald eagles, black
.oystercatchers, harbor seals, harlequin ducks, pigeon gulllemots, river otters,
recreation/tourism, w11derness, and subsistence.

Of the high value resource and services identified on this parcel, sockeye
salmon, pink salmen, cutthroat trout, and Dolly Varden susceptible to water
quality and potential over-harvest impacts. Bald eagles are generally
considered to be more tolerant of development impacts if there is no loss of
nesting habitat. Impacts to bald eagles may be mitigated by proper planning
and adherence to existing regulations. River otters  are considered to be
generally tolerant of development if denning habitat is protected. 1Increasing
development has a high potential for user group conflicts if harvest and access
are restricted or the numbers of users increase. Subsistence, recreation, and
wilderness are all sensitive to development because of the concentrated nature
of the resources and topography that support these services. Harlequin ducks
are sensitive to disturbance and are highly likely to be lmpacted by possible
developments. Pigeon guillemot colonies requlre special protection from
habitat loss and disturbance.

High Benefits in the Eshamy/Jackpot area:

Eshamy and Jackpot Bays have the highest number of wild pink salmon in the
region with 22 anadromous streams. Eshamy Bay is also the highest sockeye
producing system in western Prince William Sound. Both Jackpot and Eshamy
represent the northwestern most range for cutthroat trout. The area has
important wintering lakes and supports strong populations of Dolly Varden as
well as fourteen documented bald eagle nest and important feeding .areas. The
area.is an important breeding area (although lingering damage from thée spill is
still apparent) and important overwintering area for. harlequin ducks. A large
colony of pigeon guillemots is located adjacent to the parcel. Eshamy has high
concentrations (kased on pre-spill documentation) of river otters. The area is
a destination for sport fishing from population centers, and it has a high
level of recreation with a potential for significantly more. The parcel is an -
inholding in a wilderness area within the preferred alternative for the Nellie
Juan Wilderness Study Area.” The parcel also has high value for the village of
Chenega.

The remainder of Chenega lands (CHEO03}! to CHEOS) have the following high value
resources and services: pink salmon, bald eagles, black oystercatchers, harbor
seals, harelequin ducks, marbled murrelets, pigeon guillemonts, sea otters, '
wilderness, cultural resources and subsistence.

On the remainder of Chenega, habitat was rated as high value for eleven
resource and services in the comprehensive habitat evaluation process.
Acquisition of timber rights for these land would benefit the injured resource
and services. Pink salmon are susceptible to water quality and timber harvest
impacts. Bald eagles are generally tolerazt of development impacts if there is
no loss of nesting habitat. Black oystercatchers are sensitive to loss of
nesting Habi:tat znd disturbance during nesting. Harlequin ducks are highly
sensitive to disturbance ard loss of nesting habitat. Impacts to harbor seals
are not know. Mzrbled murrelets are sensitive to loss of nesting habitat and
disturbance during nesting. Sea otters are sensitive to disturbance during
pupping whicx occurs in May and June. Picion guillemot colonies require
special protectizcn from habitat loss and disturbance. Subsistence, cultural
resources ard wilderness are all sensitive fo development because of the
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concentrated nature of the resources/services and the topography that support
them. :

The two fee simple parcels are among the most popular recreation destinations

in Prince William Sound. They are important sport fish'and hunting areas, and -
have excellent anchorages. They would be managed to maintain and restore

habitat and for recreational use. Recreational uses allowed within the area

would be those non-developed recreational uses consistent with wildermess.
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