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The Restoration Team introduced themselves. Mark Broderson
presented the status of settlement funds to date. Marty
Rutherford outlined the history and role of public
participation in develeping restoration programs and projects.
John Strand and Bob Loeffler presented the current status and
general schedule for the overall Restoration Plan (see Volume
II, Tab II). The draft Restoration Plan is due this winter.

Ken Rice discussed the requirements for National Environmental
Policy Act (NEPA) comliance for the Restoration Plan., A draft
environmental impact statement 4is being prepared by a
contractor, Walcoff & Associates, and ig due in February. A
scoping meeting is set for Anchorage on November 4. Sone
individual projects may need additional environmental
compliance actions. Mr. Rice also presented a status report
(Volume IXI, Tab V) on the analysis of threatened habitat that
may need protection via the acquisition of rights or title, or
the pursuit of other protection strategies. Habitat
protection is a significant portion of the 1993 budget.

Byron Morris outlined the upcoming symposium to present oil
spill damage assessment information. This is scheduled for
February 2-5, 1993, in Anchorage (see brochure and Volume I,
Tab VIII), J'erome Montaque reported on the process to develop
the 1993 work plan (see Volume II, Tab IV). Over 460 ldeas
were submitted from the public and agencies. These were
reduced to approximately 50 projects that are contained in the
1993 Work Plan, which is out for public review prior to a
December 11 meeting during which the Trustee Council will
approve projects for 1993, y

Each of the Public Advisory Group nembers in attendance
offered a brief statement or asked questions of the staff and
Restoration Team.

PUBLIC COMMENT: Public comment was presented by Arliss
Sturgulewski supporting the establishment of an Exxon Valdez
marine sciences endowment. Charles MgKee presented his views
on restoration. The meeting was adjourned at 5:00 pm.
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ACTION ITEMS: None.,
E@EQVEH
NEXT MEETING: December 2, 1992 at 9:30 a.ms Anchorage, {
ATTACHMENTS : 1. Agenda for next meeting. JAN 03 B
2. Handouts from the meetiéx xofmoga&%ozsm‘ Si;c!u,
in attendance. TRUSTEE GOUNGIL
CERTIFICATION: ADMINISTRATIVE RECORD
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h. Exxon Valdez oil spill symposium brochure (veol. I

tab VIII.C)
i, Valdez Charter Boat Assoc. letter (vol. I tab X)
3 Cordova District Fishermen United letter (vol. 1
tab X)

7. Handouts at the meeting not attached:

a. Restoration Team administrative record of 1993
project decisions

b, Look-up tables for 1993 projects

c. Public comments on 1993 projects

d. Agreement and Consent Decree: Alyeska case

e, pgions for Identifving and Protecting Strategic

Wildlife Ha s d Recreation Sites a

handbook by The Nature Conservancy.

K. CERTIFICATI
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PUBLIC PARTICIPATION WORK GROUP
JUNE 25, 1992

8:30 a.nm.

Attendees: Szﬂgﬁ?iiﬁﬁgﬁﬂﬁ-i F)

Eg]LIfx5gmd iop
Ken Rice E ﬂ epens . EjV
LJ Evans Ui oL {699
Barbara Iseah
Sandy Rabinowitch EXAGH VALDEZ oL oL
Marty Rutherford TRUSTER C@UQQE:
Tim Steele ADMINISTRATIVE RECORD
Peg Kehrer

The following agenda items were continued from the June 23,
meeting:

OPERATING PROCEDURES

14. Financial Procedures - one basic question is will ex-officio
and officio members be reimbursed for travel; Ken stated that
ex-officio members could pay for their own travel and per
diem; Sandy raised the question of whether there will be a
need for federal representation since the ex-officio members
represent the state; Pam’s suggested wording was accepted
regarding reimbursement; Tim suggested lowering the cost of
expenditures to $100 per month per member; it was decided that
$150 is a more reasonable amount; regarding Pam’s suggestion
of receipts and justification for expenditures, Tim suggested
using normal governmental processes which require receipts;
the following statement was added: normal federal reimburse-
ment procedures and requirements will be followed; Pam’s
statement regarding review by the Administrative Director of
submittals will be added.

15. Additional Operating Procedures - the Trustee Council has made
a policy decision that these procedures are in draft until the
PAG is operating and can review the operating procedures.

The Trustee Council will be provided an information copy of the
changes made, possibly at the August meeting; Tim will provide
Marty with the revised procedures as soon as possible for review by
the Financial Committee.

FEDERAL AND STATE ETHICS LAWS

The Trustee Council asked the Restoration Team to review the state
and federal ethics laws to determine if they: a) do apply or b)
should apply; Ken was told to talk with Regina Sleater for an
interpretation but has received no response; Marty provided copies
of the state ethics laws; Ken stated he would be reluctant for this
group to deal with these issues until legal comment is received;
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Ken will contact Maria Lisowski for more information; Peg added
that the ethics question should be clear at the beginning; Marty
will contact Maria and Craig O’Connor to see if they want to be
involved with Regina and Alex Swiderski in reviewing the ethics °
laws; a minimum of one state and one federal opinion will be
requested; Tim stated that Regina usually comes back with a very
restrictive interpretation, and he is nagged by the fact that by
definition the PAG has a conflict of interest; the state’s ethics
laws do not preclude this; Tim stated that this is an advisory
board and not a decision-making board; Ken stated that this could
give the illusion that this group has more ability to influence the
Trustee Council than they actually have; Marty stated that since
this is not a decisional body, the code of ethics may not apply;
Barbara will obtain a copy of the federal ethics laws and provide
copies to each Public Participation Work Group member.

PUBLIC INFORMATION

Peg would like to look at public information and writing a proposal
for planning public information; many comments have been received
regarding the need for understandable information about this
process and overall restoration; Tim argued that the process has
not been defined; Sandy suggested setting up a working meeting to
discuss what could be done to better inform the public; Ken
suggested that the experts can put together the elements of a
public involvement strategy, which could be brought back to the
group for discussion; LJ and Peg were tasked as a working subgroup
to 1) identify the elements of an effective public information
strategy and 2) put together some reading materials prior to the
next meeting.

LJ’s LETTERS

Dave Gibbons gave LJ a stack of letters to develop standard
replies, 100 of which have been replied to; a decision needs to be
made whether these letters should be made a part of the new
database tracking system; Marty stated that these letters should be
a part of the electronic public record; Tim disagreed and thought
that these letters should be dealt with as pre-automation corre-
spondence and filed; Peg stated that a two line note could be used
stating these letters were received prior to the automation pgeriod;
Marty raised the question of what are other groups doing with pre-
automation correspondence; LJ has the letters filed by subject; Tim
stated that future comments will need feedback as to how they were
responded to; LJ will bring a copy of these comments to Public
Participation Work Group meetings in the future; Marty asked if the
work group boxes are standing boxes or merely for a particular
issue; it was decided that these are standing boxes; Sandy stated
that comments to RPWG are dealt with as they are received and the
plan is the response; Tim stated that letters should be initially
screened by Dave and forwarded to the work groups for input; LJ
stated that the responses to letters need to be handled at a second
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level by someone making policy decisions; LJ will share these
comments with the Process Work Group for some decisions on
processing of comments; the Process Work Group asked LJ to write
steps for this process; it was decided that the old letters will °
not be factored into the automation process, and LJ will give these
to Peg Thompson for the Administrative Record; LJ stated that most
of the letters are regarding habitat protection; Marty will review
the letters on Thursday.

MEETING

The next meeting is August 10, 9:00 - 2:00, and the agenda may
include PAG implementation. Meeting adjourned at 10:15.
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PUBLIC PARTICIPATION WORK GROUP
JUNE 22, 1992

8:30 a.m. .
Attendees:
Marty Rutherford
Ken Rice
Barbara Iseah EXXGCil VALDEZ OIL BFILL
Tim Steele TRUSTEE CCULUCIL
Peg Kehrer ADMINISTRATIVE RECORD

Sandy Rabinowitch
Ron Bruyere
LJ Evans

PUBLIC ADVISORY GROUP OPERATING PROCEDURES:

Marty stated that the operating procedures should tier off from the
charter.

The following revisions were made to the operating procedures:
1. Membership - no revisions

2. Nomination and Selection - the sentence regarding nominations
merely explains what is in the charter and is okay; the
sentence regarding unanimous agreement of the Trustee Council
does not appear to be inconsistent with the charter but
refines it; Sandy suggested adding "“the" to Department of
Interior for accuracy; the sentence regarding filling unex-
pired terms means the entire selection process will have to be
performed to replace members; the implications of this need to
be discussed; the Trustee Council will recommend appointment
of individuals to fill unexpired terms through an open public
process; nomination and selection of individuals to fill
unexpired terms will be by the same process used to establish
original membership; selection of individuals to fill unex-
pired terms will be recommended by the Trustee Council from a
list of names generated through an open public process; Tim
will wordsmith the above to catch the essence.

3. Term - the sentence stating "members whose terms are expiring
will continue to serve until a replacement is named" was
previously removed as requested by Curt McVee; Ken suggested
replacing the previous sentence with "members will continue to
serve until reappointed or replaced at the discretion of the
Trustee Council;" it was decided to replace the sentence with
Ken’s suggestion; the sentence referring to staggering of
terms builds upon the charter and is not inconsistent and
provides for continuity; the sentence regarding renomination
and reappointment is important; the sentence on removal of
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members for malfeasance or 1ncompetence is consistent; the
date of January 1, 2002 will be left in as the termination
date of the Publlc Advisory Group.

Duties and Work Assignments - Mcvee stated that the operating
procedures should quote the language in the charter; the PAG’s
duty is to advise the Trustee Council in the-: restoration of
resources and services injured in the EVOS; the following
statement from the old language will be added: "“the PAG will
among other things comment on proposed policies, procedures,
budgets, plans, projects and actions of the restoration
process and through discussion provide ideas;" the PAG will
report to and be tasked by the Trustee Council and will
coordinate with the Restoration Team; Marty recommended ta-
bling the operating procedures until the next meeting and also
keeping the procedures as a draft until the PAG is seated and
has reviewed and signed the procedures.

Quorum - "officio" members should be replaced with voting
members.

Presiding Officer - the sentence regarding the chair and vice-
chair’s approval by the Trustee Council is consistent and will
be left as is; one year term will be added as requested.

Action/Rules of Voting - capitalization of "ex-officio" will
be changed.

Reporting to the Trustee Council - the first section is okay;
the sentence regarding reporting activities is appropriate;
this is a stand-alone document; therefore, the above sentence
should be included; Sandy suggested changing the name of this
section to "Reporting Requirements" and adding another
paragraph for reporting to Department of the Interior; Tim
suggested adding the following second paragraph: "to ensure
compliance with FACA, the PAG will provide an annual report to
the Department of the Interior through the designated offi-
cial.

Meetings - the issue of executive session capablllty was
discussed; executive sessions shall be kept to a minimum and
shall be used only for discussion of personnel issues and
litigation or legal advice; Ken stated that in order to repre-
sent a group of people, the PAG needs to be able to go back
and present information to the public; because this is a
stand-alone document, the sentences regarding the public
speaking at meetings is not redundant.

Minutes - the minutes shall include discussion of matters and
the resolution; the last sentence should include "entered in
the restoration program’s administrative record;" minutes need
to include copies of all meeting materials.
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11. Public Notification - no changes

12. Federal Designated Officer - should add: "the Federal Designa-
ted Officer in coordination with and supported by the Admin-
istrative Director...." the second "his/her designee" should
be deleted.

13. Administrative Support - the first sentence will be removed;
the second sentence is necessary because this is a stand-alone
docunment.

14. Financial Procedures - this section will be continued on
Thursday.

MEETING:

The next Public Participation Work Group meeting is Thursday, June

25,

at 8:30 to discuss the following agenda items:

Conclusion of Operating Procedures
Federal and State Ethics Laws
LJ’s Letters



PAG Meeting

Attendees: Ken Rice AN SRR
Cordell ROY cowdndutionble r'u.i'JUn\D
L. J. Evans ’
Tim Steele
Ray Thompson
William Knauer
Peg Kehrer
Cherri Womac

Mr. Knauer, USFS, Subsistence Management, was referred to the PAG
by Kurt McVee to speak on the Federal Advisory Committee Act
(FACA). FACA was passed in 1972. When the Federal government took
over land from the State, Federal councils needed to be created to
replace State councils. There are four types of federal advisory
committees:

1) Congress directs

2) Congress authorizes

3) Executive Order

4) Agencies request establishment
The DOI Secretary does all the appointing. Applications are
accepted and forwarded to the Secretary with recommendations by the
council. A Federal government employee may be appointed unless
there is a conflict of interest. It is a FACA policy that

membership should be balanced with regard to interests.

A major aspect of concern for the council is the "Sunshine Act" or
"Openness." All meeting are open to the public. The public may
submit written testimony at any meeting and if procedures permit,
verbal testimony may also be given. A meeting of two or more
members convened to do research or gather information does not have
to be public. Council members will not receive a salary but, will
be compensated for expenses, per diem and lodging.

The designated federal officer (DFO) must be a federal employee.
Appointment of the DFO should be covered in the Charter. The DFO
approves and/or calls the meetings, approves the agenda, attends
the meetings, and if directed by the Charter or Bylaws, chairs the
meetings. No committee or meeting until the Charter is filed with
GSA or Library of Congress. The agency can solicit nominations
without the Charter. Public¢ solicitation is recommended. It is
recommended but not required that solicitations be published in the
Federal Register. Solicitations can also be noticed in newspapers
or mailers.

Charter is only valid for two years maximum or date of legislation
whichever is shortest. Committee must be rechartered every two
years. Appointments can be 1longer than two years and with
staggered expirations. An appointee can serve for the length of




their appointment or until someone is appointed to take their
place. Appointments should be covered in the Charter.

Meeting notices should be placed a minimum of 15 days before
meeting. The notice should include: name of group, date, time,
place, summary of agenda, indicate whether meeting is open or
closed to the public, and a TTY phone number. Notices should be
given in the Federal Register and can also make use of regular
media.

The meeting room should have sufficient space to accommodate the
desired number of participants and be accessible to handicapped
individuals. The meeting is to be held at a time convenient to the
public in the meeting area.

A record of the meeting is required, whether by verbatim
transcript, tape with summary of minutes or written minutes. After
approval they are available to the public for the cost of copying.

The committee is required to submit an annual report to .
Forms for the report are available from GSA. (President’s Annua
Report on Federal Advisory Committees, 1990)

Becky Mullins, FWS

Carol Atens, NPS

Dave Jurvis, NPS

Vicky Varrious, DOI, Secretary’s representative re: appointments

The charter should be no more than three pages, with a standard
format, not too specific, yet requires the estimated operating
costs.

There is an emphasis on providing good training for committee
members, so they understand their responsibilities and authorities.

L.J. discussed responses she has received regarding public meetings
to take comments on the framework and workplan schedules: Kodiak,
English Bay (which is now Nanwalek), Seldovia and Tetutlik.
Seldovia and Tetutlik want meetings.

The workplan will include comments received at the public meetings
not just from written comments.

Tim Steele asked if any meetings were being planned for "outside."
No meetings are being planned at this time. He felt there should
be some offered in any areas with large amount of interested
parties. Which areas "outside" have large enough numbers.

The Juneau meeting is moved to May 7, 1992.

Meeting April 14, at 1:00 p.m. to discuss Operating Procedures
response backlog.

The letters received by L.J. need to be summarized and coded.



1992 WORK PLAN WORKING GROUP

. Byron Morris (NOAA)
"Carol Gorbics (FWS)
Mark Fraker (ADF&G)

Jim Slocomb (ADNR)

Joe Sullivan (ADF&G)

Peg Kehrer (ADF&G)
Annette Untalasco (USFS)
Ken Rice (USFS)

Jerome Montague (ADF&G)

Phone
789-6600
786-3494
267-2136
278-8012
267-2213
465-4125
586-8892
278-8012

465-4125

Fax
789-6608
786~3625
522-3148
276-7178
522-3148
586-9612
586-7892
276-7178

586-9612



1993 WORK PLAN WORKING GROUP

-Jerome Montague (ADF&G)
‘Mark Fraker (ADF&G)
/Jim Slocomb (ADNR)
- Peg Kehrer (ADF&G)

+ Ken Holbrook (USFS)

* Byron Morris (NOAA)
,Tim Steele (NOAA)

DOI

ADNR

ADEC

Phone
465-4125
267-2136
278-8012
465-4125
271-2839
789-6600

278-8012

Fax
586-9612
522-3148
276-7178
586-9612
271~3992
789-6608

276-7178



SUMMARY OF COMMENTS FROM COMMUNITY MEETINGS
ON A PUBLIC PARTICIPATION PROCESS FOR THE
EXXON/VALDEZ RESTORATION PROGRAM

Public Participation, Public Advisory Group, Trust in the Restoration Process

Most Frequent Comments:

Trust in the Process
Comments stated that people don’t trust the Trustee Council. They fear they won’t trust the
public process the Trustees will put in place, but feel a good public process can still make up for
the rocky start. Reasons given for distrust at this point are -

Trustees are political appointees. (C)

Trustees have not released as much of the damage study results as the public feels it
needs to give recommendations on restoration. (CF HV CBJ)

It seems that major decisions about use of the money have been made before the
public has a chance to review options. Agency reimbursements were only one of the
examples given. (A F HJ)
How this problem can be overcome:
The efforts so far to reach the public are, for the most part, appreciated - teleconferencing
appreciated in the villages although one meeting commented that early meetings showed great
disorganization. (CCB A VT S)

There needs to be a greater effort to get good advance materials out.

Travel costs are high, but spending money for TC and PAG to actually talk to communities,
including smaller villages, is worthit. (AKSHT)

PAG Relationship to the Trustee Council

A large majority of people who commented on the issue of membership of PAG member(s) on
the Trustee Council said at least one representative of the PAG should be seated on the Council
and be fully involved in Council decisions, but not have voting or veto power. Otherwise the
PAG would have no real power. (A H C S)

Public Advisory Group access to the process - The PAG should have direct access to the Trustees
and Restoration Team and its subcommittees and staff. (A C)



Seven speakers expressed some version of the following comment, which follows a on a model
the Regional Citizens Advisory Committee and Alyeska have agreed upon:

If the Trustee Council does not follow a PAG recommendation, they must explain
why in writing within a given time period. May also apply to questions asked of
the Council. A H VI S)

Public Advisory Group Composition and Selection

Most Frequent Comments:

The Trustees should not decide who they want on the Public Advisory Group. PAG members
should be selected by already existing groups or coalitions they represent. If such groups do not
exist, they should be given a chance to organize just for the purpose of trying to gain consensus
on who will represent them. (A H K)

A Clear Difference of Opinion on the following point:

One position - Assume groups and communities from different geographic areas can come to
agreement, not that they will oppose each other. Then you have the chance of consensus. Do
not "cluster" members from the various regions affected.

The other position - it is important to have small, subregional groups to develop community
CONSernsus.

Process Suggestions
Public Participation and Public Advisory Group

Most Frequent Comments:

The PAG should not function as a filter for all information flowing between the public and the
Trustees, although it should actively distribute information to the public. There should continue
to be direct contact between Trustees and public, including Trustee Council meetings being held
in affected communities and adequate public comment time at meetings. (S A K)

Strong comments in every community on the desirability and necessity of having both science
study results and working documents of the restoration process available to the public, Catalogue
the information and let everyone know where it can be obtained. Fairbanks meeting (several
researchers attended) very concerned with this point. (C FH 'V CBJ)

Scientific work should not be cut off now just to save money. Finish this work, review it and
make it the primary factor in planning restoration. (F V)



There should be timely notice of meetings and distribution of relevant materials. (C H J)

Public repositories for restoration information - Designate and advertise an office or library or
local contact person as the community site for restoration information . (A CK V)

Several comments that restoration process should not be moving forward now before there is
public review of plans and/or completion and review of damage assessment information. In
some cases, decisions seem to have been made, and then afterward the public is asked its opinion
on the same decision. (AFHI)

There should be a clear record of all Trustee Council decision-making. (K H)

Budget and Staff
Most Frequent Comments:

The Trustees should be willing to spend the amount of money it takes to do the job well. The
PAG and public participation effort should be adequately staffed - comments ranged from one
to two staff or PAG, other staff for public information functions. For comparison, the RCAC
budget is $1.5 million, and their task is somewhat similar, (H A S)



Need for Subgroups or Subcommittees of the PAG

The question of how to structure the PAG to get the best and broadest representation was a
common theme, although there was no unanimity on the solution.

Structures proposed included:

Each major geographic area could have a group, then these groups could select
members to serve on the PAG. One rationale was that fishing interests are so different
in the different regions. (K C H V)

Impacted towns and villages should have members on the PAG. Some comments
specified that these be elected representatives of local government, In addition, there
would be subcommittees to get input from the interest groups, €.g. fishing, subsistence,
recreation. Also, the opposite was proposed - PAG members could represent interest
groups and then, if more geographical representation were lacking, geographic reps
could be put on subcommittees. (A V T S)

There should be coordination groups recognized within communities - to focus and define
that communities concerns. Kodiak’s approach could be 2a model. After that, they would
be more ready to meet to consider other communities concerns. (K H CB)

Staff may also need to help the smaller communities write restoration proposals that have
a chance of being funded (CB).

Comment on patterns to be avoided:

Don’t explicitly or implicitly divide up the money between communities ahead of time or create
a structure which encourages this approach. This perpetuates feeling of "pork barrel politics".

A V)



How to Spend the Money

Note: Even though this was not the primary question these public meetings were asked to
address, comments were made and noted on how restoration money should be spent.

Immediate Actions Needed
Most Frequent Comments:

Pay immediate attention to the drop in availability of subsistence foods which is being reported
in villages. Show existing study information to residents. Continue the studies until restoration
options can be figured out because otherwise subsistence users won’t have information to base
restoration proposals on. And involve Jocal people whenever possible. (T CB H)

Get going on habitat acquisition for areas that may be logged this year because public interest
is high now and because some of the logging companies need to know now. (C A X H)

More General Comments
Money spent should remain in the oil affected area. (C CB) :

Concern that not enough has been or will be spent on the villagers concerns for absence of
subsistence species.

Some fish or wildlife management decisions, e.g. rockfish, may have long range restoration
needs - but are alternatives for short range improvements being considered as well.

Oyster mariculture needs to be better funded to succeed. (T)
Mussel beds and clams need to be reseeded. Deer, seal, crab, octopus, seaducks all are gone.

Since loss of subsistence has meant more reliance on the cash economy, then restoration should
mean helping residents of the Sound train or otherwise have more opportunities for cash jobs.
The economy of the Sound area will change in part because of the spill - people need help in
adapting.

Create an endowment (several different purposes were mentioned). Spend just the interest from
the fund. (K F H)

Do not use large portion of the money for an endowment. This is just a way to avoid putting
the necessary funds into habitat acquisition. Do not fund "unnecessary scientific studies" or
padding of agency budgets with settlement money. Spend as much as possible on habitat
purchase. (A)



Acquire land and habitat. (A C K H)

The Trustee Council should not let some trustees "philosophical opposition" to government
acquisition of private lands keep the Council from doing what is best and most cost-effective for
restoration of the resource and the communities which depend on those resources. (A)

Important to get concensus in communities on what money should be spent for. Also described
as "local control" or agreement with projects. Some speakers specified what they did not want
it spent on, e.g. buildings, ports, agency budgets or spill prevention and cleanup. (K H)

Specific proposals in Kodiak:

Note on comments from the Kodiak meeting - At least seven specific restoration proposals were
submitted at the Kodiak meeting, including a summarized list from the Borough. The Borough
has established a working group to help ensure that Kodiak issues are a part of the process. So
far, this appears to be a unique approach among the communities. The person presenting the
Borough proposal said it was an attempt to pull something positive out of the negative spill
experience.

Three state park proposals - an appraisal is needed for a Shuyak land exchange, buy

native owned land for state parks, and public education center and display about
archaeological resources in Shuyak and training in archaeological protection there.

Do a study of what opportunities will be lost through delay.

Need a research lab so that monitoring and related work can be done locally, instead of
sent away.

Kodiak Regional Aquaculture Assoc. - much more information needed - supports salmon
studies. Also supports land acquisition.

Area K Seiners - supports land acquisition, and careful prioritization of all suggestions
for use of the funds.

Proposal from Kodiak College (UA, Anchorage) - fund an Environmental Learning
Resource Center, a building attached to the college library.

Borough Proposals - proposes their own list of criteria to be used for project selection.
(A 3 page list of projects is attached.)

Money should be spent on prevention - Kodiak is in need of response preparedness - lags
far behind PWS - and is ready to work on it.



Homer comments:

On land acquisition: Land should be held in perpetuity; Trustees should act fairly quickly while
the public’s interest is high, decide now and pay over time; Trustees should look at conservation
easements as cheap and effective ways of acquiring habitat. Local group ready to help. (One
speaker suggested putting just $1 million in a endowment fund to encourage land trusts in the
spill area.)

Prevention and research: Spend money to get ready for next spill, on baseline data collection and
on response readiness. (H K V F)

Proposals in Cordova:

PWSAC Resolution - The Trustee Council should make directly funded or endowment-
backed funding available for cooperative salmon ecology and interaction programs by
PWSAC. It should also help fund actions by PSWAC and other agencies resulting
from such studies which lead to restoration, enhancement and management of the salmon
resources of the Sound.

Decisionmaking for such programs should be shared with PWSAC and the information
coming out of such programs should be shared with PSWAC and the public.

Habitat acquisition - buy as much as possible if it is not possible to buy whole areas,
e.g. Montague Is.

Expand cooperation with the Forest Service’s current study of the Sound - moratorium
on all increase in industry in Sound to buy time for good evaluation of plans.

Comments from the Fairbanks meeting:

Note: Most of the people who signed in are connected with UAF. Some are or were involved
in damage assessment studies.

Many studies are on the brink of really understanding the systems they have been studying -
don’t cancel studies now. Still left to be done are independent peer review and synthesis and
integration of studies. Also, because past studies were strongly influenced by litigation, there
may be a need for new studies to fill in the gaps in information needed for restoration. (A
researcher who is not state or federal agency funded)

Why is there a rush to begin restoration studies if this is the case? The rush to land acquisition
should not be at the expense of finishing the science and getting an impartial review of these
studies.



RRCG PUBLIC PARTICIPATION PUBLIC MEETING SCHEDULE

Homer 7 p.m. Monday, May 4
City Council Chambers
Contact: Mary Shannon, City Clerk 235-3130

Kodiak 7 p.m. Tuesday, May 5
Borough Assembly Chambers
Contact: Donna Smith, Borough Clerk 486-5736, FAX 486-2886
Note: broadcast via KMXT

Valdez 7 p.m.Monday, May 11
City Coun cil Chambers
Contact: Dave Janka, PWSCA 835-2799, FAX 835-8083
Location Contact: Sherry Caples, City clerk, 835-4313

Tatitlek Contact: Gary Kompkoff, IRA Council 325-2311, FAX 315-2298
Anytime OK, they’ll make it fit - could do same day as VDZ

Seward 7 p.m.Wednesday, May 13
Kenai Fjords Visitors Center
Contact: Anne Castellina 224-3175 FAX 224-7100

Whittier 5 p.m., Thursday, May 14
Contact: Linda Hyce or Kelly Carlisle, Mayor 472-2327
FAX 472-2343 (train schedules 6 daily starting May 10, last one to
Portage at 9 p.m. RCAC full meeting scheduled inWhittier on 5/14)

Coixltact: Library staff, 424-6667 after 1 p.m.

Cordova Council Chambers, Cordova Public Library =7 ﬂm ) md,a iél\
Wee An Loy # 474 —Gooo

Juneau Briefing for legislators/aides
Contact: Terence O'Malley 465-4968
Note: Send invitations to state legislators

Anchorage Date? Time?
At Restoration Offices, 645 G St.
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Fairbanks Date? Time



Tim Thompson is one of the nation's best known travel photographers. His photographs have appeared in National

Geographic, Modern Photography, Time, Oceans, and Travel and Leisure magazines. He was named photographer of the year
in 1986 by the Society of American Travel Writers.

' SUNDAY -

April

S M TWT
12
56 7 89

213 HIS 61718
1920 21 22 23 4 25

% 27 2828 30

1992
P
34

101

MONDAY
June 1992
S M TWTF S

1231 456§
73 910U RNB
14151617 1819 2
A BB UB BN
B W3

h 4

- 'TUESDAY" | WEDNESDAY | THURSDAY |- FRIDAY - .

May Day

SATURDAY -

3

4

300 @f{’\

L ¥ AR

8

9 2

10

Mother's Day

11

U T U b

e

14

& M

15

16

Armed Forces Day

17

18

| ra
o e

21

22

23

24

(

4th

25

31

New

Memorial Day

28

29

30




Ceeste bbb o

Federal Advisory Committee Act -- HIGHLIGHTS of 41 CFR Par+t 101-6

(SUMMARY ONLY, OF CRITICAL PROVISIDNS - - READ THE REGS)

101-6, 1001 Scope

101-6,.1002 Policy

- - Membership shall be balanced in terma of points of view
represented and the functions to be performed.

- - Meetings ashall be open to the public except vhere cloged
under criteria established per Government in the Sunshine Act.

i191-6, 1202 D +

101-6, 1004 Examples of advisory meetings or greoups NOT covered
by ¢ ct or ¢ ubpa

- - (a) Any committee compogsed wholly of full-time officers or

employees of the Federal Government,

- - (h) Any meeting initiated ... for the purpose of ebtaining
advice or recommendations from one individual.

- - (i) Any meeting initiated by a Federal official with more
than cone individual for the purpocse of ocbtaining the advice of
individual attendees and not Zfor the purpose of utilizing the
group to obtain consensus advice or recommendations. Hovever,
agencies should be avare that gsuch a group vould be covered by
the Act vhen an agency accepts the group’s deliberations as a
aource of conmsensus advice or recommendaticns.

= = (3) Any meeting initiated by a group ... for the purpcose of
expressing the group’a view, provided that the Federal official
does not use the group recurrently as a preferred source of
advice or recommendations.

- = (k) HMeetings of two or more advisory committee or
subcommittee members convened solely to gather information or
conduct research for a chartered advisory committee, to analyze
relevant issues and facts, or to draft proposed position papers
for deliberation by the advisory committee or a gubcommittee of
the advigory committee.

- = (1) Any meeting with a group initiated by a Federal official
for the purpose 0f exchanging facta or information.



1901-6, 1008 Authori<ies for establishment of advisory commitises

101-6. 1206 (Regerved)

-8, 7 4 o o) L] blishd sdvisor
committees

- = Contains requirement to send propoged charter and cover
letter with specific types of justification 4information tao GSA,

and further process.

- - Subccmmittees_‘that do not function independently of full
committee need not be sgeparately chartered. Howvever, they are
aubject to all other requirementg of the Act. Subcommittees must
be chartered if they function independently of full committee,
such as by making recommendations directly to the agency rather
than for consideratioen by the chartered advisory committee.

101-6.1008 The role of GSA
Q1-6. 100 Re 8 [ 1) head
- - ({g) =shall engure the appointment of a Designated Federal

QOfficer for each advisory committee and its subcommittees.
- - {(h) ghall ensure the oppertunity for reassonable public

participation in advigory committee meetings.

121-6. 1210 (Reserved)

. 191-6,1911 Responeibilities of the chairperson of an independent

v mm ®
101-6. 1012 (Reserved)
- mne

- - No advisory committee may operate, meet, or take any action
until itas charter has been filed.

- - Gives leocaticng where charters must be filed.



101-6.1014 {Resarved)

’

191-6.1015 Advigory committee information which must be
published in the Federal Regigter

- - After consgulting with GSA on proposed establighments and
reestablishments, notices shall appear in the Register at least
15 calendar days before the charter ig filed, unless GSA appraoves
lesg than 13 days. The 15-day advance natice regquirement does
not apply to committee renevals, notices of which may be
published concurrently with the filing of the charter.

- - For committee meetings, notice must be publigshed at least 15
calendar days prior to the meeting. MNust include:
«» »« the exact name of the advisory committee az chartered;
» » the time, date, place and purpose cof meeting;
= « a gummary cof the agenda; and
. = a statement whether all or part of the meeting is open
to the public or closed, and 1if closed, the reasonsg
. why, <citing the specific exemptions in Gov’t in the
Sunshine Act.

121-6.1018 (Regerved)

191-6.1217 Res sibilitien t a c Committee agement
Qfficer

101-6.1218 (Reserved)

a1-6. Dut h e ted Federa £ o

- - (@) Must approve or call the meeting of the advisory
committee, \

- - () Must approve the agenda.
- = {(c) Must attend the meetings.

- - (d) Shall adjourn the meeting when such adjournment is in
the public interest.

- - (e) Chairs the meeting when so directed by agency head.

191 -6. 1022 (Regerved)




- P art t acdvisory committee meetings

- - The agency head shall enaure that each meeting iz held at a
reasonable time and in a place reasonably accessible ta the
public; that the meeting room gize ig sufficient to accomadate
advisory committee members, agency staff and interested members
of the public; that any member of the public is permitted to file
a written gtatement with the advisory committee; and that any
member of the public may speak at the meeting if the agency’s
guidelines so permait.

101-6.1022 (Regerved)
- r u s viso committee meeti
- - Committee must gubmit a request to agency head with

sufficient time to do reviev and determination pricr to meeting
notice.

121-6. 1024 (Regerved)

- » ement mainta m uio- of advisor
mm ¢ neetings .

- = Agency head must ensure meeting minutes, which must include:

*»+» Time, date and place

++ List of persons as follovs:
~ committee members and staff
- agency employees
- members of public wheo presented coral or vwritten

statements

s+ Egtimated number of others present

#e* Accurate description of each matter discussed and the
regolution, if any, made by committee

¢ Copies of each report or other document received, issued
or approved by committee

= = Committee chairperscon shall certify accuracy of minutes.

101-6. 1026 (Reserved)

191-6, 1927 Terminaticn of sdvisory commitiges

- = Any committee ghall terminate not mere than two vyears after
egstablished/reegtablighed/reneved, unless ita duraticn iz
cthervise pravided Z2r by law, the agency head renews 1t pricr t

1)



S

end of two-year pericd, or the agency head terminates it before
that time by reveking or abolishing its establishment authority.

121-5.1028 (Reserved)

101-6.1922% Renewal and rechartering of advigory committices

- = Advisaory committees directed by law (and vhese duration
extends heyond two vyears) require rechartering (by filing new
charter) every two years. If newvw charter 12 not filed, the
committee i3 not terminated, but may not meet or take any action.

- - Legislatively-directed committees which would terminate, may
be reegtablished by the agency if they go through the chartering
processa.

- = Advigory committeesa authorized by law or established/used by
an agency may be reneved, provided that the agency sgubmits
justification and proposed nev charter to GSA between 30 and &Q
days before the committee terminates. o

121-6. 1230 {Regerved)
- m t m

- = Has distinctly different processases for f(a) committees
agpecifically directed or authorized by law or established by the
President, as opposed to (b)) committees established or used by

an agency.

1901~-6, 1232 (Reserved) i

‘0 - Compe t nd expense resimbursement of sdvisory

committes members, staffs and conmsultants

- - Agency head not required, but may compensate advisory board
members. May pay committee 8staff nc more +than GS-13 salary,
unlegsas determined higher by agency head. Staff members who are
Federal employees must serve with knovledge of Designated Federal

Officer and approval of their supervisor. (NOTE: It 1=
Departmental policy not to pay advisory beard members, nor to
have paid committee ataff unlesa there are excepticnal

ircumatances. )



)

- - Pay for consultants to committee shall be fixed with
conzideration of gignificance, scope and complexity of work.
(NQTE: It iz Departmental policy not to pay for congultants to
advisory committees.)

- - () In the absgence of any special limitations applicable to
a specific agency, nothing in thia subpart shall prevent an
agency from accepting the gratuitous services cf an advisory
committee member, ataff member, or consuwltant who agrees in
advance to gerve vithout compensation.”

- - Blind/deaf/handicapped members may be provided services by a
perscnal agsistant.

121-6.1834 (Reserved)

- + advige commitise

:

- - Agencies file annual report on fiscal year basgig. Advisory
committees holding closed meetings must issue reports at least
annually.
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Department of the Interior Advisory Committees



BASIC INFORMATION FOR MEMBERS OF

DEPARTMENT OF THE INTERIOR ADVISORY COMMITTEES

I. ADVISORY COMMITTEE

An advisory committee is any:

(1)
(2)
(3)
(4)

which is

committee, board, commission, council, conference,
panel, task force, or

other similar group, or

any subcommittee, or

other subgroup,

established for the purpose of obtaining advice or

recommendations for the President or one or more agencies or
officers of the Federal Government. The function of an
advisory committee is solely that of giving advice unless
otherwise provided by law.

Advisory committees may be established in one of four ways:

(1)

(2)

(3)
(4)

by law where the Congress specifically directs the
President or an agency to establish it; or

by law where the Congress authorizes it but does not
direct the President or an agency to establish it.
The responsible agency head will follow the
procedures set forth in 41 C.F.R. §101-6.1007 when
establishing the committee; or

by the President by Executive Order; or

by an agency under general agency authority set
forth in 5 U.S.C. or under other general agency
authorizing law. The agency head will follow the
procedures set forth in 41 C.F.R. §101-6.1007 when
establishing the committee.



I1. COMMITTEE MEMBER

A committee member is "an individual who serves by appointment
on an advisory committee and has the full right and obligation
to participate in the activities of the comnmittee, including
voting on committee recommendations." 41 CFR §101-6.1003.

A. CONFLICT OF INTEREST REQUIREMENTS

In determining whether Federal conflict-of-interest laws
apply to members of advisory committees, the Office of
Government Ethics distinguishes between:

1. those advisers who are selected as committee members
because of their individuval qualifications and are
thus deemed to be special government employees, and

2. those who were selected as representatives of
nongovernmental groups or organizations (or in some
cases, as independent contractors). .

Special government employees are subject to the conflict-
of-interest laws and financial filing requirements. The
most significant of these laws for advisory committee
members is Section 208 of Title 18, United States Code,
which makes it a criminal offense to participate
"personally and substantially" as a government employee
"through decision, . . . recommendation, the rendering
of advice, investigation, or otherwise, in . . . [any]
particular matter in which, to his knowledge, he, his
spouse, minor child, general partner, organization in
which he is serving as officer, director, trustee,
general - partner or employee, or any person or
organization with whom he is negotiating or has any
arrangement concerning prospective employment, has a
financial interest." The statute specifies that an
individual who violates this section shall be imprisoned
or fined or both. In addition, %1e individual may be

. assessed a civil penalty of not more than $50,000 for

each violation. However, the Secretary may waive the
application of this provision to advisory committee
menbers who are special government employees if the
Secretary "certifies in writing that the need for the
individual’s services outweighs the potential for a
conflict of interest created hy the financial interest
involved." 18 U.S.C. §208(b)(3).

§ )
: }a€



B. COMPENSATION

1. Compensation 1s rarely payable feor service on
advisory comnittees. However, under 5 U.S.C. § 5703
and other statutes, authority does exist for paying
travel expenses of members of the public serving as
advisory committee members.

2. Federal Government employees serving as members of
advisory committees will not receive any additional
compensation for such committee service over and
above their regular compensation as employees. They
are also eligible for payment of travel expenses
under appropriate authority.

IITI. DESIGNATED FEDERAL OFFICER
The agency head shall designate a Federal officer or a full-
time/permanent part-time employee to be the Designated Federal
Officer for each ddvisory committee and its subcommittees.
The Designated Federal Officer:

1. Must approve or call the meeting of the advisory
committee before a meeting may take place:

2. Must approve the agenda:;

3. Must attend the meetings;

4. Shall adjourn the meetings when such adjournment is
in the public interest: and

5. Chairs the meeting when so directed by the agency
head.

IV. ADVISORY COMMITTEE MEETINGS
A. Charter

No advisory committee shall meet or take any action until an
advisory committee charter is filed with (1) the General
Services Administration and the Library of Congress, in the
case of a Presidential advisory committee, or (2) for other
advisory committees, the Library of Congress, the standing
committees of the Senate and the House of Representatives
having legislative jurisdiction of the Department, and th-
General Services Administration.

3



B. Notice

In accordance with 41 CFR §101~-6.1015(b), the Departament shall
publish at least 15 calendar days pricr to an advisory
commit%ee meeting a notice* in the Federal Register,’ which

includes:
1. The exact name of the advisory committee as
chartered;
2. The time, date, place, and purpose of the meeting:;

3. A summary of the agenda; and

4. A statement whether all or part cof the meeting is
open to the public or closed, and if clcsed, the
reasons why, citing the specific exemptions of the
Government in the Sunshine Act (5 U.S.C. 532b) as
the basis for closure.

-

IN EXCEPTIONAL CIRCUMSTANCES, the agency may give less than
15 days notice, provided that the reasons for doing so are
included in the committese meeting notice published in the

Federal Register.

C. Public Participation

Each advisory committee meeting is to be open to the public
unless all or part of the meeting is closed in accordance with
the Government in the Sunshine Act (5 U.S.C. §552b). See E.,
below. The agency head shall ensure that:

1. Each advisory committee meeting is held at a
reasonable time and in a place reasonably accessible
to the public; .

2. The meeting rcom size is sufficient to accommodate
advisory committee nemters, committee or agency
staff and interested members of the public;

‘Intarnal Bureau requirements may establish a lcnger nctica
pericd. See for example, 43 C.F.R. § 1734.4-2(a).

) ily, the Office cf the Federal Registar raquiress fcur
dayvs ts process Federal Registar decuments. Thersfcre, meeting
L zas

=
nusT Se raceived at la2ast 13 Zavs pricr ts the meeting.

H

H
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3. Any member of the public is rermitted to file a
Wwritten statement with the advisory committse.

D. Minutes

The agency head shall ensure that detailed minutes of each

advisory committee meeting ars Kkept. The minutes mustc
include: :
1. Time, date and place:
2. A list of the following persons who were present:
a. Advisory committee members and staff;
b. Agency employees; and
c. Members of the public whe presented oral or
written statements:;
3. An estimated number of other members of the public
present;
4. An accurate description of each matter discussed and

the resolution, if any, made by the ccmmittee o
such matter; and

S. Copies of each repcrt or other document received,
issued or approved by the committze.

The chairperson of each advisory committee shall certify to
the accuracy of all minutes of adviscry committee meetings.

E. Closed Advisory Committee Meetings
1. Procedures

a. Assistant Secretaries are authcrized to make
written determinations under section 10(d) of
the Federal Advisory Committee Act (FACA) as
to whether to clocse to the public all cr a
gortion of the meeting. This authority may be
redelegated to heads c¢f bureaus and other
Departmental Offices. See 205 CM 15.1.

[§13



b. A request to close all or part of an advisory
committee meeting must cite the specific
provisions of the Government .n. the Sunshine
Act (3 U.S.C. §552b) that wculd justify the
closure. The request will provide the official
responsible for the decision sufficient time
to review the matter in order to make a
determination prior to publication of the
meeting notice required by 41 C.F.R. §l1l01~-
6.1015(b).

c. If the responsible official agrees that the
request is consistent with the provisions in
the Government in the Sunshine Act and the
FACA, the official will 1issue a written
determination that all or part of the meeting
will be closed. The written determination must
contain the reasons for the determination,
including which prevision(s) of the Government
in the Sunshine Act permits the closure.

d. The Office of the Sclicitor must review and
approve all requests for closed meetings prior
tc final determination.

e. Advisory committee members should assume that
all advisory committee meetings are copen to the
public unless advised specifically to the
contrary by the Department.

Date prepared: January 25, 1990.



Title 5 USCA APPENDIX 2 (1991 POCKET PART)

APPENDIX 2
FEDERAL ADVISORY COMMITTEE ACT

Pub.L. 92-463, Oct. 6, 1972, 86 Stat. 770, as amended Pub.L. 94-409, § 5(c), Sept. 13,
1976, 90 Stat. 1247, 1977 Reorg.Plan No. 1, § 5F, 42 F.R. 56101, 31 Stat. 1634
Pub.L. 96-523, § 2, Dec. 12, 1980, 94 Stat. 3040; Pub.L. 97-375, Title II,

§ 201(c), Dec. 21, 1982, 96 Stat. 1822.

Sec

{.  Short utle.

2. Findings and purpose.

3. Defimtions.

4. Applicability; restrictions,

5. Responsibilities of Congressional commut-
tees: reviev; gndelines.

&  Rosponsibilities of the “rezident; report to

Cougress; aus ! copoat to Congress; ex-
clusion.

7. Responstbilities of the Director. Office of
Management and Budget; Commuttee
Management Secretariat, establishment:
review; recommendations to President
and Congress; agency cooperation; per-
formance guiwdelines; uniform pay guide-
lines: travel expenses; expense recommen-
dations.

Law Review Commentaries
Advisers and secrets: The role of agency confi-
dentiality 1n the Federal Advisory Committee Act.
James T. O'Rueilly, 13 N.Ky L.Rev. 27 (1986).

§ 1. Short title

Sec.

8. Responsibilities of agency heads: Adwvisory
Comrmuttee Management Officer, designa-
tion.

§.  Establishment and purpose of advisory com-

mattees: publicanon-in Federal Register;
charter: filing, contents, copy.

10.  Advisory commitiee procedures; meetings;
notice, publication in Federal Register:
regulations; minutes; certificauion; annu-
al report: Federal officer or employee,
attendance.

11 Availabiity of transcripts; “agency proceed-
ing".

12.  Fiscal and administrative provisions: record-
keeping; audit; agency support services.

13. Responsibilities of Library of Congress; re-
ports and background papers. depository.

14. Termination of advisory committess; renew-
al; continuation.

15, Effective date.

This Act may be cited as the “Federal Advisory Committee Act”.

Cross References

Pacific Salmon Commussion, this Act not appli-
cable to consultations by Commussioners and Pan-
el members, see section 3632(h) of Title 16, Con-
servation.

Notes of Decisions

1. Disclosure of membership
This Act requires that the names of members of
the Humanities Panel of the National Endowment

§ 2. Findings and purpose

for the Humanities be made available to the public
by subgroup, but does not require that such dis-
closure occur until after the parttcular subgroup’s
work has been completed. 1980 (Counsel-Inf.
Op.) 4B 0p.O.L.C. 743

(a) The Congress finds that there are numerous committees, boards, commissions,
councils, and similar groups which have been established to advise officers and
agencies in the executive branch of the Federal Government and that they are
frequently a useful and beneficial means of furnishing expert advice, ideas, and
diverse opinions to the Federal Government.

(b) The Congress further finds and declares that—
(1) the need for many existing advisory committees has not been adequately

reviewed;

(2) new advisory committees should be established only when they are
determined to be essential and their number should be kept to the minimum

necessary;

(8) advisory committees should be terminated when they are no longer
carrying out the purposes for which they were established;
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§ 2

(4) standards and uniform procedures should govern the establishment, oper-
ation, administration, and duration of advisory committees;

(5) the Congress and the public should be kept informed with respect to the
number, purpose, membership, activities, and cost of advisory committees; and

(6) the function of advisory committees should be advisory only, and that all
matters under their consideration should be determined, in accordance with law
by the official, agency, or officer involved.

EXECUTIVE ORDERS
EXECUTIVE ORDER NO. 11686

Ex.Ord. No. 11686, Oct. 7, 1972, 37 F.R.
21421, set out as 8 note under this section. which
related to committee management, was superseded

by Ex.Ord. No. 11769, Feb. 21, 1974, 39 F.R.
7125, set out as a note under this section.

EXECUTIVE ORDER NO. 11769

Ex.Ord. No. 11765, Feb. 21, 1974, 39 F.R.
7125, formerly set out as a note under this section,
which related 1o commitiec management, was re-

voked by Ex.Ord. No. 12024, Dec. 1, 1977, 42
F.R. 61445, set out as & note under this section.

EXECUTIVE ORDER NO. 12024
Dec. 1, 1977, 42 F.R. 61445

TRANSFER OF CERTAIN ADVISORY COMMITTEE FUNCTIONS

By virtue of the authority vested in me by the
Constitution and statutes of the United States of
America, including the Federal Advisory Commit-
tee Act, as amended (5 US.C. App. I) [this
Appendix], Section 301 of Title 3 of the United
States Code [section 301 of Title 3, The Presi-
dent], Section 202 of the Budget and Accounting
Procedures Act of 1950 {31 US.C. 581c) [section
581c of Title 31, Money and Finance], and Section
7 of Reorganization Plan No. 1 of 1977 (42 FR
56101 (October 21, 1977} ) [set out in Appendix 11
of this title], and as President of the United States
of America, in accord with the transfer of adviso-
ry committee functions from the Office of
Management and Budget to the General Services
Administration provided by Reorgamization Plan
No. 1 of 1977 [set out in Appendix II of this utle],
it 1s hereby ordered as follows:

Section 1. The transfer, provided by Section
SF of Reorganization Plan No. 1 of 1977 (42 FR
56101) [set out in Appendix [I of this title], of
certain  functions under the Federal Adwvisory
Committez Act, as amended (5 US.CApp. I}
[this Appendix], from the Office of Management
and Budget and its Director to the Administrator
of General Services is hereby effective.

Sec. 2. There is hercby delegated to the Ad-
munistrator of General Services all the functions

§ 3. Definitions
For the purpose of this Act—

vested in the President by the Federal Advisory
Committee Act, as amended, except that, the
annual report to the Congress required by Section
6(c) of that Act [section 6{c) of this Appendix}
shall be prepared by the Administrator for the
President’s consideration and transmittsl to the
Congress.

Sec. 3. The Director of the Office of Manage-
ment and Budget shall take all actions necessary
or appropriate to effectuate the transfer of func-
tions provided in this Order, including the transfer
of funds, personnel and positions, assets, lisbilities,
contracts, property, records, and other items rejat-
ed to the functions transferred.

Sec. 4. Executive Order No. 11769 of Febru-.
ary 21, 1974 is hereby revoked.

Sec. 5. Any rules, regulations, orders, di-
rectives, circulars, or other actions taken pursuant
to the functions transferred or reassigned as pro-
vided in this Order from the Office of Manage-
ment and Budget to the Administrator of General
Services, shall remain in effect as if issued by the
Administrator unul amended, modified. or re.
voked.

Sec. 6. This Order shall be effective Novem-
ber 20, 1977.

Jimmy CaRTER

(1) The term “Administrator’ means the Administrator of General Services.

(2) The term “advisory committee’ means any committee, board, commission,
council, conference, panel, task force, or other similar group, or any subcommit-
tee or other subgroup thereof (hereafter in this paragraph referred to as
“committee”’), which is—

(A) established by statute or reorganization plan, or
(B) established or utilized by the President, or
«  {(C) established or utilized by one or more agencies,

in the interest of obtaining advice or recommendations for the President or one
or more agencies or officers of the Federal Government, except that such term
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FEDERAL ADVISORY COMMITTEE ACT

§3
Note 2

excludes (i) the Advisory Commission on Intergovernmental Relations, (ii) the
Commission on Government Procurement, and (i) any committee which is
composed wholly of full-time officers or employees of the Federal Government,

{3) The term ‘“‘agency” has the same meaning as in section 551(1) of Title 5.
(4) The term “Presidential advisory committee” means an advisory committee

which advises the President.

{As amended 1977 Reorg. Plan No. 1, § 5F, eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1634.}

Historical and Statutory Notes

Commission on Goverament Procurement. The
Commussion on ,Government Procurement, re-
ferred to in par. (2Xii), termmnated Apr. 30, 1973,
pursuant to PubL. 91-129, set out as a note
under section 251 of Title 41, Public Contracts.

Transfer of Functions. " ‘*Administrator’
means Admumstrator of General Services" was
substituted for ** ‘Director’ means Director of the
Office of Management and Budget” in par. (1),
pursuant to Reorg. Plan No. 1 of 1977, § 5F. 42
F.R. 56101, 91 Stat. 1634. set out in Appendix !
of this title. which transferred all functions of the
Office of Management and Budget and us Di-
rector reiating to the Committee Management
Secretaniat, which is responsible pursuant to sec-
tion 7(a) of this Act for all matters relating to
advisory committees, to the Administrator of
General Services, effective Nov. 20, 1977, as pro-
vided by section | of Ex.Ord. No. 12024, Dec. |,
1977, 42 F.R. 61445, set out under section 2 of
this Act in this Appendix.

Notes of Decisions

Advisory committee 2
Agescy 4
Exemptions §
Purpose 1

Standing to sue 3

—em—————

1. Purpose

Purpose of Federal Advisory Committes Act is
to control advisory committee process and to open
to public scrutiny manner in which government
agencies obtain advice from pnivate individuals
and groups, Washington Legal Foundation v.
American Bar Ass'n Standing Committee on Fed-
eral Judiciary, D.D.C.1986, 648 F.Supp. 1353.

This Appendix was intended to apply to com-
mittees created by agencies and to those not origi-
nally created by agencies but subsequently used by
them as advisory committees. Center for Auto
Safety v. Tiemann, D.C.D.C.1976, 414 F.Supp.
215, remanded on other grounds S8C F.2d 689,
188 U.S.App.D.C. 426

Purpose of this Appendix is to elimninate useless
advisory committees, strengthen independence of
remaining advisory commitiees, and prevent ad-
visory groups from becoming seif-serving. Con-
sumers Union of US., Inc. v. Depantment of
Health, Ed. and Weifare, D.C.D.C.1976, 409
F.Supp. 473, affirmed 551 F.2d 466, 179 U.S.App.
D.C. 280.

This Appendix was not intended to apply to all
amorphous, ad hoc group meetings; only groups
having some sort of established structure and
defined purpose constitute “advisory committees”

within meaning of this Appendix. Nader v. Ba-
roody, D.C.D.C.1975, 396 F.Supp. 1231.

In enacting this Appendix, Congress was con-
cerned with formally organized adwvisory commit-
tees which President or an executive department
or official directed to make recommendations on
identified governmental policy for which specific
advice was sought. Id.

2. Advisory committee

Federal Advisory Commitiee Act did not apply
to Jusuce Depanment’s solicitation of views of
ABA’'s Standing Committee on the Federal Judi-
ciary on prospective judicial nominees; commuttee
was not “advisory committee” within meaning of
Act, as it was not “utilized” within meaning of
statute by President or Department of Justice in
connection with those evaluations. Public Citizen
v. U.S, Dept. of Justice, Dist.Col. 1989, 109 S.Ct
2558, 105 L.Ed.2d 377.

Group of experts assembled by private scientific
organization pursuant to its contract with Food
and Drug Administration (FDA) to provide coun-
sel on food safety and quality issues was not an
“advisory committee” subject to requirements of
Federal Advisory Committee Act; panel was es-
tablished and utilized by organization. not by
FDA, and organization was private contractor
that did not have quasi-public status. Food
Chemical News v. Young, C.A.D.C.1990, 900
F.2d 328.

Determination that the American Association
of State Highway and Transportation Officials 1s
an advisory committee within the meaning of
Federal Advisory Committee Act, this Appendix,
when it provides input 10 the Federal Highway
Administration with respect to proposais to re-
quire that state highway construction plans pro-
vide for mimmum safety standards did not unper-
missibly impair the organization's freedoms of
speech and association under US.C.A. Const.
Amend. |. Center for Auto Safety v. Cox, 1978,
580 F.2d 689, 188 US.App.D.C. 426,

Panel of scientist-executives convened by the
Secretary of the Depariment of Energy to study
safety of a government-owned nuclear reactor in
operation in state of Washington in light of nucle-
ar disaster at a similar power station in the Soviat
Union was not an “advisory committee” within
meaning of the Federal Advisory Commuttee Act,
and thus, panel's labors would be permitted t0 go
forward as contemplated without attendance of
nonprofit environmental protection organization.
where panel members had not been asked to
comment upon nuclear power generally or manner
of its regulation, but merely to examine whether
government ought to allow a single reactor to
continue in operation, and panel members would
work independently and report alone. Natural
Resources Defense Council, Inc. v. Herrington,
D.D.C.1986, 637 F.Supp. 116
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Note 2

The Commussion on the Bicentennisl of United
States Constitution, created by Congress in 1983
to facilitate the celebration of the 200th anniversa-
ry of the Constitur' ~ 15 not an “advisory com-
mittee” within the meaning of the Federai Adviso-
ry Committee Act, which requires that advisory
committees hold open meetings and give reason-
able advance notice of meetings, where the Com-
muttee did not render advice to the federal govern-
ment, but made recommendations to state, local
and private entities. and was empowered to under-

take iself the federal projects which it was to

plan. Public Citizen v. Commission on the Bicen-
tenmail of US. Constutution, D.C.D.C.1985, 622
F.Supp. 753.

National Indusinies for the Severely Handi-
capped did not constitute an “advisory commit-
tee” as contemplated by the Federal Advisory
Committee Act [Federai Advisory Committee
Act, § 1 et seq., 5 US.C A App. [I] since its
advisory capacity to the Commuttee for Purchase
From the Blind and Other Severeiy Handicapped
was secondary to its operational activities. HLI
Lordship Industries, Inc. v. Committee for Pur-
chase from the Blind & Other Severely Handi-
capped, D.C.Va.1985, 615 F.Supp. 970.

Task forces cochaired by members of Executive
Committee of Private Sector Survey established by
the President to give advice on cost-effective
management of federal programs were not subject
to this Appendix, as they merely provided infor-
mation and recommendations for consideration to
the Committee, notwithstanding that they were
intimately involved in gathering of information
about federal programs and formulation of possi-
ble recommendations for considerauon of the
Committee. National Anti-Hunger Coalition v.
Executive Committee of President’s Private Sector
Survey on Cost Control, D.C.D.C.1983, 557
F.Supp. 524, affirmed 711 F.2d 1071, 229 U.S.
App.D.C. 143,

Although Nuclear Regulatory Commission's
Advisory Committee on Reactor Safeguards is an
“advisory committee” subiect to provisions of this
appendix the Commission’'s Atomic Safety and
Licensing Board is not an “advisory committee.”
Hunt v. Nuclear Regulatory Commission, D.C.
0Oki.1979, 468 F.Supp. 817, affirmed 611 F.2d
332, certiorari denied 100 S.Cr. 1084, 445 U.S.
906, 63 L.Ed.2d 322,

Organization consisting of representatives of
state highway and transportation departments and
officials of United States Department of Transpor-
tation was “utilized™ by Federal Highway Admin-
istration when adopting regulations relating o
certification acceptance of state safety standards
pursuant to the Federal Highway Act. section 101
et seq. of Title 23, 50 that discussions between the
Federal Highway Administrstion and the orgs-
nization were covered by this Appendix. Center
for Auto Safety v. Tiemann, D.C.1976, 414
F.Supp. 215, remanded on other grounds 580 F.2d
689, 188 US.App.D.C. 426,

Fact that Food and Drug Administration may
have lacked statutory sutherity 10 require cosmet-
ics industry 1o test ingredients in products would
not preclude Admunistration from appointing ap-
propnate -advisory committee on such subject,
which committee would be subject to this Appen-
dix. Consumers Union of U.S., Inc. v. Depan-
meat of Heaith, Ed. and Welfare, D.C.D.C.1976,

TITLE 5—~APPENDIX 2

409 F.Supp. 473, affirmed 551 F.2d 466, 179
US.App.D.C. 280.

Where organization representing cosmetics in-
dustry presented industry-sponsored proposal to
Food and Drug Administration, seeking its advice
and comments regarding voiuntary cosmetics test-
ing program, and Administration was unable ci-
ther to develop or require cosmetics testing pro-
gram, such presentation by organization did not
give rise to “advisory” relationship within mean-
ing of this Appendix. Id.

“Established,” within provision of this section
defining advisory committee as one established by
statute, does not inctude committess which merely
can be said to owe their existence to legislation.
Lombardo v. Handler, D.C.D.C.1978, 397
F.Supp. 792, affirmed 546 F.2d 1043, 178 US.
App.D.C. 277, certiorari denied 97 S.Ct. 2639,
431 U.S. 932, 531 L.Ed.2d 248,

Bi-weekly White House meetings with selected
groups, including major business organizations
and private sector groups, do not create “advisory
committees” within meaning of this Appendix,
such meetings are unstructured, informal and not
conducted for purpose of obtaining advice on
specific subjects indicated in advance. Nader v.
Baroody, D.C.D.C.1975, 396 F.Supp. 1231.

The Native Hawaiians Study Commission was
created to advise the Congress and not the Presi-
dent or federal agencies, and unless so utilized by
the President or an agency, is not subject to the
Federai Advisory Committee Act. 1982 (Coun-
sel-Inf.Op.) 6 O.L.C. 39.

3, Standing to sue

Neither private citizen nor United States Sena-
tor, either as consumers or by virtue of Senator's
position as such, had standing to complain that
National Petroleum Council and its subgroups
were unlawfully functioning as advisory commit-
tees because they were not fairly balanced in
membership and were improperly influenced by
petroleum industry special interests, contrary to
requirements of this appendix and Federal Energy
Administration Act, section 761 et seq. of Title
15, Metcalf v. National Petroleum Council, 1977,
553 F.2d 176, 180 US.App.D.C. 31.

Consumer representative, who asked 1o attend
certain bi-weekly meetings with selected groups
held at White House and who was denied admis-
sion, had standing to seek declaration that such
meetings created “advisory committees” within
meaning of this Appendix. Nader v. Baroody,
D.C.D.C.1975, 396 F.Supp. 1231.

4, Agency

National Academy of Sciences is not an “agen-
cy"” within this appendix, requiring certain public-
ity of committee meetings, and its committee on
motor vehicle emissions is not an “advisory com-
mittee” ¢ither as a committee established by stat-
ute or one established or utilized by the Environ-
mental Protection Agency. Lomberdo v. Han-
dler, D.C.D.C.1975. 397 F.Supp. 792, affirmed
546 F.2d 1043, 178 US.App.D.C. 277, certiorari
denied 97 S.Ct. 2639, 431 U.S. 932, 53 L.Ed.2d
248,

5. Exemptions
In order to be exempt from requirements of the
Federsl Advisory Committee Act, this Appendix,

188



FEDERAL ADVISORY COMMITTEE ACT

as a state or local commitiee, a2 group must show
that it is a state or local committes and that 1t was
established to advise or make recommendations to
state or local agencies. Center for Auto Safety v.
Cox, 1978, 580 F.2d 689, 188 U.S.App.D.C. 426.

Exemption from requiremnents of this Appendix
where commiztee 15 composed wholly of full-time
officers or employees of the federal government
did not apply to committee of siate and federal
employees. Center for Auto Safety v. Tiemann,

§5

D.C.D.C.1976, 414 F.Supp. 2135, remanded on
other grounds $80 F.2d 689, 188 US.App.D.C.
426.

The Congress did not intend the Federal Advis-
ory Committee Act to apply t0 a body created
jointly by the United States and another nation,
such a8 the U.S.-Japan Consultative Group on
Economic relations. 1979 (Counsel-Inf. Op.) 3
Op.O.L.C. 321

§ 4. Applicability; restrictions

(a) The provisions of this Act or of any rule, order, or regulation promulgated
under this Act shall apply to each advisory committee except to the extent that any
Act of Congress establishing any such advisory committee specifically provides
otherwise,

{b) Nothing in this Act shall be construed to apply 0 any advisory committee
established or utilized by—

(1) the Centrai Intelligence Agency; or
(2) the Federal Reserve System.

{c) Nothing in this Act shall be construed to apply to any local civic group whose
primary function is that of rendering a public service with respect to a Federal
program, or any State or local committee, council, board, commission, or similar
group established to advise or make recommendations to State or loea] officials or
agencies,

§ 5. Responsibilities of Congressional committees: review; guidelir(es

{a) In the exercise of its legislative review function, each standing committee of
the Senate and the House of Representatives shall make a continuing review of the
activities of each advisory committee under its jurisdiction to determine whether
such advisory committee should be abolished or merged with any other advisory
committee, whether the responsibilities of such advisory committee should be re-
vised, and whether such advisory committee performs a necessary function not
already being performed. Each such standing committee shall take appropriate
action to obtain the enactment of legislation necessary to carry out the purpose of
this subsection.

(b) In considering legislation establishing, or authorizing the establishment of any
advisory committee, each standing committee of the Senate and of the House of
Representatives shall determine, and report such determination to the Senate or to
the House of Representatives, as the case may be, whether the functions of the
proposed advisory committee are being or could be performed by one or more
agencies or by an advisory committee already in existence, or by enlarging the
mandate of an existing advisory committee. Any such legislation shall—

(1) contain a clearly defined purpose for the advisory committee;

(2) require the membership of the advisory committee to be fairly balanced in
terms of the points of view represented and the functions to be performed by
the advisory committee;

(3) contain appropriate provisions to assure that the advice and recommenda-
tions of the advisory committee will not be inappropriately influenced by the
appointing authority or by any special interest, but will instead be the result of’
the advisory committée's independent judgment;

(4) contain provisions dealing with authorization of appropriations, the date
for submission of reports (if any), the duration of the advisory committee, and
the publication of reports and other materials, to the extent that the standing
committee determines the provisions of section 10 of this Act to be inadequate;
and

(5) contain provisions which will assure that the advisory committee will have
adequate staff (either supplied by an agency or employed by it), will be provided
adequate quarters, and will have funds available to meet its other necessary
expenses.
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{¢) To the extent they are applicable, the guidelines set out in subsection (b) of
this section shall be followed by the President, agency heads, or other Federal
officials in creating an advisory committee.

Code of Federal Regulations

Committee management regulations—

Consumer Products Safety Commssion, see
16 CFR 1018.1.

Department of Agriculture, see 7 CFR 25.1.

Deparntment of Education, see 34 CFR 111

Department of Health and Human Services,
see 45 CFR 11.1.

Federal Emergency Management Agency, see
44 CFR 12.1.

Marine Mammai Commission, see 50 CFR
510.1.

Nuclear Regulatory Commussion, see 10 CFR
1.1

Notes of Decisions
Balanced point of view 3
Orders 2

Standing to sue 1
Task forces 4

1. Standing to sue

Nonprofit public interest law center. which
claimed that violation of Federal Advisory Com-
mittee Act section requiring membership of advis-
oty committees to be fairly balanced in terms of
points of view represented, by the American Bar
Association Standing Committee on Federal Judi-
ciary, contributed to exclusion of center from
judicial review process, pieaded sufficient injury to
confer standing to bring suit seeking 1o enforce
balanced membership requirement under Act,
where center claimed that Committee consulted
on regular basis with liberal public interest groups
to exclusion of conservative public interest orga-
mzations and that center had been “directly af-
fected” by lack of balance on Committce. Wash-
ington Legal Foundation v. American Bar Ass'n
Standing Commitiee on Federal Judiciary, D.D.C.
1986, 648 F.Supp. 1353.

In action for declaratory and injunctive relief
alleging that National Petroleum Council and its
subgroups were unlawfuily functioning as advisory
committess because they were not fairly balanced
in membership and were improperly influenced by
certain petroleum industry special interests con-
trary to requirements of this section and Federal
Energy Adminiseration Act provision, section 776
of Title 15, plaintiffs’ allegations of injury to
themselves as consumers: anticipated higher costs
for petroleum products; potential environmental
damage and threats to heaith and safety; and
anticipated derial of benefits from development of
alternative sources of energy, did not confer stand-
ing to sue upon plaintiffs, particularly in light of
fact that there was no nexus between plaintiffs’
alleged injuries and defendants’ challenged sction.
Metcalf v. National Petroleum Council. D.C.D.C.
1976, 407 F.Supp. 257, affirmed 553 F.2d4 176

In action by United States Senator alleging that
National Petroleum Council and its subgroups
were uniawfully functioning as advisory commit.
tees because they were not fully balanced in mem-
bership and were improperly influenced by certain

petroleum industry special interests, Senator did
not have standing to sue on theory that defen-
dants’ actions had affected effectiveness of his
votes for this Appendix and Federal Energy Ad-
ministration Act, section 761 et seq. of Title 15,
and had hindered him in carrying out his legisla.
tive duties through his inability to get unbiased
advice and accurate information from Department
of Interior and Federal Energy Administration
because of Council’s input into that process, par-
ticularly in view of fact that Senator showed no
nexus between his atleged injuries and defendants’
challenged action. Id.

2. Orders

Where dispute as to whether particular orga-
mzation was covered by the Federal Advisory
Committee Act, this Appendix, arose out of the
consultation by a federal agency with the orga-
nization over certain proposed regulations, and
where there was no allegation or proof that all
contacts between the agency and the organization
constituted a utilization of the organization as
advisory committee, order that any future meeting
between the representatives of the federal govern-
ment and the organization be subject (o the Feder-
al Advisory Committes Act was overbroad; the
order should apply only to consuitation for advice
or recommendations on proposed regulations.
Center for Auto Safety v. Cox, 1978, 580 F.2d
689, 188 U.S.App.D.C. 426.

3. Balanced point of view

Executive Committee of the President’s Private
Sector Survey on Cost Control did not violate
balanced viewpoint requirement of this Appendix
on basis that virtually every member of the execu-
tive committee was an executive of a major corpo-
ration and that no public-interest representatives
or beneficiaries of federal feeding programs had
been appointed where Survey was designed to
apply private sector expertise to attain cost-effec-
tive management in the federal government, since
Survey’'s members represented fair balance of
viewpoints given the functions to be performed.
National Anti-Hunger Coalition v. Executive
Committee of President’s Private Sector Survey on
Cost Control, 1983, 711 F.2d 1071, 229 U.S.App.
D.C. 143.

National Advisory Committee on Microbiologi-
cal Criteria for Foods met balanced membership
requirements of Federal Advisory Committee Act;
though public interest groups compiained of ab-
sence of consumer representation, Committee was
charged with highly technical mandate requiring
extensive scientific background and expertise in
processing and distribution practices. Public Citi-
2en v. National Advisory Committer on Microbio-
logical Criteria for Foods, D.D.C.1988, 708
F.Supp. 359

The Executive Committee of the Private Sector
Survey created by the President to give detailed
advice on cost-effective management of the federal
government and its agencies did not violate the
balanced viewpoint requirement of this Appendix
because most committee members were executives
of major corporations, with two being scademics
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and one from the labor community, and this
Appendix did not require representation of public
interest advocates or beneficianes of federal food
assistance programs. National Anti-Hunger Coa-
litton v. Executive Committee of President’s Pni-
vate Sector Survey on Cost Control, D.C.D.C.
1983, 557 F.Supp. 524, affirmed 711 F.2d 1071,
229 U.S.App.D.C. 143.

Failure of the defendant commission to appoint
more than one individual in outspoken opposition
to ratification of the Equal Rights Amendment
(ERA) to the United States Constitution when
setting up the state committee to coordinate lob-
bying activities for the amendment in state legisla-
ture was not such as to establish a violation of this
Appendix in that this Appendix did not, by its
terms or otherwise, require balancing of points of
view on the Equal Rights Amendment issue in the
state coordinating commuttee. Hall v. Siegel,
D.C.IIL. 1977, 467 F.Supp. 750.

Responsibilities of the President;
Congress; exclusion

§ 6.

§ 6
Note 1

All interests need not be represented or repre-
sented equally to meet applicable balance of mem-
bership requirements, but required standard must
be judged on case-by-case determination, depend-
ing on authority creating particular commuttee.
1981, 60 Comp.Gen. 386.

4. Task forces

Task forces established to assist Executive Com-
mittee of the President’s Private Sector Survey on
Cost Control in the study of domestic feeding
programs for low-income persons were not subject
to this Appendix where 1t appeared that task force
reports and recommendations would be exhaus-
tively reviewed and revised by Executive Commit-
tee. National Anti-Hunger Coalition v. Executive
Committee of President’s Private Sector Survey on
Cost Control, 1983, 711 F.2d 1071, 229 U.S.App.
D.C. 143.

report to Congress; annual report to

(a) The President may delegate responsibility for evaluating and taking action,
where appropriate, with respect to all public recommendations made to him by
Presidential advisory committees.

(b) Within one year after a Presidential advisory committee has submitted a
public report to the President, the President or his delegate shall make a report to
the Congress stating either his proposals for action or his reasons for inaction, with
respect to the recommendations contained in the public report.

(¢) The President shall, not later than December 31 of each year, make an annual
report to the Congress on the activities, status, and changes in the composition of
advisory committees in existence during the preceding fiscal year. The report shall
contain the name of every advisory committee, the date of and authority for its
creation, its termination date or the date it is to make a report, its functions, a
reference to the reports it has submitted, a statement of whether it is an ad hoc or
continuing body, the dates of its meetings, the names and occupations of its current
members, and the total estimated annual cost to the United States to fund, service,
supply, and maintain such committee. Such report shall include a list of those
advisory committees abolished by the President, and in the case of advisory commit-
tees established by statute, a list of those advisory committees which the President
recommends be abolished together with his reasons therefor. The President shall
exclude from this report any information which, in his judgment, should be withheld
for reasons of national security, and he shall include in such report a statement that
such information is excluded.

(As amended Pub.L. 97-375, Title II, § 201(c), Dec. 21, 1982, 36 Stat. 1822)

amendment by that section to subsec. (c) of this

Historical and Statutory Notes
section is effective July 1, 1983.

1982 Ameadment. Subsec. (c). Pub.L. 97-375,
§ 201(c), substituted provision that the President
shall, not later than Dec. 31 of each year, make an
annual report to Congress on the activities, status,
and changes in the composition of advisory com-
mittees in existence during the preceding fiscal
year, for provision the President. not later than

Notes of Decisions
Requests for documents 1

March 31 of each calendar year after 1972, make
an annual report to Congress on the activities,
status, and changes in the composition of advisory
committees 1n existence during the preceding cal-
endar year.

Effective Date of 1982 Amendment. Section
201{(c) of Pub.L. 97-375 provided in part that the

1. Requests for documents

Federal Advisory Committee Act does not im-
pose upon President or upon the Office of Admin-
istration special responsibility to guide document
requests. Federal Advisory Committee Act; §§ 6,
6(b, c), 10, 10(b)., S US.C.A.App. 2.—Nationsl
Sec. Archive v. Archivist of the US., C.A.D.C.
1990, 909 F.2d 541.
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§ 7. Responsibilities of the Administrator of General Services; Committee
Management Secretariat, establishment; review; recommendations to
President and Congress: agency cooperation; performance guidelines;
uniform pay guidelines; travel expenses; expense recommendations

(a) The Administrator shall establish and maintain within the General Services
Administration a Committee Management Secretariat, which shall be responsible for
all matters relating to advisory committees.

(b) The Administrator shall. immediately after October 6, 1972, institute a compre-
hensive review of the activities and responsibilities of each advisory committee to
determine—

{1) whether such committee is carrying out its purpose;

{2) whether, consistent with the provisions of applicable statutes, the respon-
sibilities assigned to it should be revised,

(3) whether it should be merged with other advisory committees; or
{4) whether is should be abolished.

The Administrator may from time to time request such information as he deems
necessary to carry out his functions under this subsection. Upon the completion of
the Administrator's review he shall make recommendations to the President and to
either the agency head or the Congress with respect to action he believes should be
taken. Thereafter, the Administrator shall carry out a similar review annually.
Agency heads shall cooperate with the Administrator in making the reviews required
by this subsection.

{¢) The Administrator shall prescribe administrative guidelines and management
controls applicable to advisory committees, and, to the maximum extent feasible,
provide advice, assistance, and guidance to advisory committees to improve their
performance. In carrying out his functions under this subsection, the Administrator
shall consider the recommendations of each agency head with respect to means of
improving the performance of advisory committees whose duties are related to such
agency.

(d)(1) The Administrator after study and consultation with the Director of the
Office of Personnel Management, shall establish guidelines with respect to uniform
fair rates of pay for comparable services of members, staffs, and consultants of
advisory committees in a manner which gives appropriate recognition to the respon-
sibilities and qualifications required and other relevant factors. Such regulations
shall provide that—

{A) no member of any advisory committee or of the staff of any advisory
committee shall receive compensation at a rate in excess of the rate specified for
GS~18 of the General Schedule under section 5332 of title 5, United States Code;

(B) such members, while engaged in the performance of their duties away
from their homes or regular places of business, may be allowed travel expenses,
including per diem in lieu of subsistence, as authorized by section 5703 of title 5.
United States Code, for persons employed intermittently in the Government
service; and

(C) such members—

(i) who are blind or deaf or who otherwise qualify as handicapped
individuals (within the meaning of section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 794)), and

(ii) who do not otherwise qualify for assistance under section 3102 of
Title 5, by reason of being an employee of an agency (within the meaning of
section 3102(aX1) of such Title §),
may be provided services pursuant to section 3102 of such Title 5 while in
performance of their advisory committee duties.

(2) Nothing in this subsection shall prevent—

(A) an individual who {without regard to his service with an advisory commit-
tee) is a full-time employee of the United States, or

(B} an individual who immediately before his service with an advisory com-
mittee was such an employee,
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from receiving compensation at the rate at which he otherwise would be compensat-
ed (or was compensated) as a full-time employee of the United States.

(e) The Administrator shall include in budget recommendations a summary of the
amounts he deems necessary for the expenses of advisory committees, including the
expenses for publication of reports where appropriate.

{As amended 1977 Reorg. Plan No. 1, § 5F, eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1634: 1978
Reorg. Plan No. 2, § 102, eff. Jan. 1. 1979, 43 F.R. 36067, 92 Stat. 3783; Pub.L. 36-523, § 2, Dec,

12, 1980, 94 Stat. 3040.)

Historical and Statutory Notes

References in Text. Section 501 of the Reha.
bilitatton Act of 1973, referred to in subsec,
(d¥IXeXi), is classified to section 791 of Title 29,
Labor. rather than to section 794 of Title 29 as
shiown 10 text.

1980 Amendment. Subsec.
96-523 added subpar. (C).

Effective Date of 1980 Amendment. Amend-
ment by Pub.L. 96523 effecuve sxty days after
Dec. 12, 1980, see section 3 of Pub.L. 96523, set
out as a note under section 3102 of this title.

Trapsfer of Functioms. “Administrator”,
meamng Administrator of General Services, was
substituted for "Director”, meaning Director of
the Office of Management and Budget, in text,
“General Services Administration” for “Office of
Management and Budget” in subsec. (a), and
“Admimstrator’s” for “Director’s” in subsec. (b),
pursuant to Reorg. Plan No. 1 of 1977, § 5F, 42
F.R. 56101, 91 Stat. 1634, set out in Appendix |
of this title, which transferred ail functions of the
Office of Management and Budget and its Di-
rector relsting to the Committee Management
Secretariat, which is responsible pursuant to sub-
sec. (a) of this section for all matters relating to
advisory committees, to the Administrator of

(dX1). Pub.L.

§ 8. Responsibilities of agency heads;
cer, designation

General Services, effective Nov. 20, 1977, as pro-
vided by section | of Ex.Ord. No. 12024, Dec. |,
1977, 42 F.R. 61445, set out under section 2 of
this Act in this Appendix.

“Director of the Office of Personnel Manage-
ment” was substituted for "“Civil Service Commis-
sion™ in subsec. {d) pursuant to Reorg, Plan No, 2
of 1978, § 102, 43 F.R. 36037, 92 Stat. 3783, set
out under section 1101 of this title, which trans.
ferred all functions vested by statute in the United
States Civil Service Commission to the Director of
the Office of Personnel Management (except as
otherwise specified), effective Jan. 1, 1979, as
provided by section 1-102 of Ex.Ord. No. 12107,
Dec. 28, 1978, 44 F.R. 1055, set out under section
1101 of this title.

All functions of the Office of Management and
Budget and the Director thereof relating to the
Committee Management Secretariat were transfer-
red to the Administrator of General Services by
Reorg. Plan No. 1 of 1977, § SF, 42 F.R. 56101,
91 Stat. 1634, set out in this Appendix, effective
on or before Apr. 1, 1978, at such time as speci-
fied by the Prasident.

Legisiative History, For legislative history and
purpose of Pub.L. 96-523, see 1980 US. Code
Cong. and Adm. News, p. 6530.

Advisory Committee Management Offi-

(n) Each agency head shall establish uniform administrative guidelines and

management controls for advisory committees established by that agency, which
shall be consistent with directives of the Administrator under section 7 and section
10. Each agency shall maintain systematic information on the nature, functions, and

operations of each advisory committee within its jurisdiction.

{b) The head of each agency which has an advisory committee shall designate an
Advisory Committee Management Officer who shall—

(1) exercise contrel and supervision over the establishment, procedures, and
accomplishments of advisory committees established by that agency;

(2) assemble and maintain the reports, records, and other papers of any such

committee during its existence; and

(3) carry out, on behalf of that agency, the provisions of section 552 of title 5,
United States Code, with respect to such reports, records, and other papers.

(As amended 1977 Reorg. Plan No. 1, § 5F, eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1634.)

Historical and Statutory Notes

Transfer of Fusctions. “Administrator”,
meaning Administrator of General Services, was
substituted for “Director”, meaning Director of
the Office of Management and Budget, in subsec.
(a), pursuant to Reorg. Plan No. | of 1977, § 5F,
42 F.R. 56101, 91 Stat. 1634, set out in Appendix
1 of this title, which transferred all functions of

the Office of Management and Budget and its
Director relating to the Committee Management
Secretariat, which is responsible pursuant to sec-
tion 7(a) of this Act for ail matters relating to
advisory committees, to the Administrator of
General Services, effective Nov. 20, 1977, as pro-
vided by section | of Ex.Ord. No. 12024, Dec. 1,
1977, 42 F.R. 61445, set out under section 2 of
this Act in this Appendix.
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§ 9. Establishment and purpose of advisory committees; publication in Federal
Register; charter: filing, contents, copy

{a) No advisory committee shall be established uniess sueh establishment is—
{1) specifically authorized by statute or by the President; or

(2) determined as a matter of formal record, by the head of the agency
involved after consultation with the Administrator with timely notice published
in the Federal Register, to be in the public interest in connection with the
performance of duties imposed on that agency by law,

{b) Unless otherwise specifically provided by statute or Presidential directive,
advisory committees shall be utilized solely for advisory functions. Determinations
of action to be taken and policy to be expressed with respect to matters upon which
an advisory committee reports or makes recommendations shall be made solely by
the President or an officer of the Federal Government.

{e) No advisory committee shall meet or take any action until an advisory
committee charter has been filed with (1) the Administrator, in the case of Presi-
dential advisory committees, or (2) with the head of the agency to whom any
advisory committee reports and with the standing committees of the Senate and of
the House of Representatives having legislative jurisdiction of such agency. Such
charter shall contain the following information:

(A) the committee’s official designation;

(B) the committee’s objectives and the scope of its activity;

{C) the period of time necessary for the committee to carry out its purposes;
(D) the agency or official to whom the committee reports;

(E) the agency responsible for providing the necessary support for the

comunittee;

(F) a description of the duties for which the committee is responsible, and, if
such duties are not solely advisory, a specification of the authority for such

functions;

{G) the estimated annual operatmg costs in dollars and man-years for such

committee;

{H) the estimated number and frequency of committee meetings;
(I) the committee’s termination.date, if less than two years from the date of

the committee’s establishment; and
(J) the date the charter is filed.

A copy of any such charter shall also be furnished to the Library of Congress.
(As amended 1977 Reorg. Plan No. 1, § 5F, eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1634.)

Historical and Statutory Notes

Transfer of Functions. “Administrator”,
meaning Administrator of General Services, was
substituted for “Director”, meaning Director of
the Office of Management and Budget. in subsecs.
(a) and (c), pursuant to Reorg. Plan No. | of
1977, § SF, 42 F.R. 56101, 91 Stat. 1634, set out
in Appendix 1 of this utle, which transferred all
functions of the Office of Management and Bud-
get and its Director relating 1o the Commttes
Management Secretanat, which is responsibie pur-
suant to section 7(a) of this Act for all matters
reiating to advisory committees, to the Admims-
trator of General Services, effective Nov. 20, 1977,
as provided by section 1 of Ex.Ord. No. 12024,
Dec. 1, 1977, 42 F.R. 61445, set out under section
2 of this Act in this Appendix.

Notes of Decisions

Complisnce. necessity of 2
Members of committee 3
Purpose 1 S
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1. Purpose

Purpose of this Appendix is to control the
advisory committee process and to open to public
scrutiny the manner in which government agen-
cies obtain advice from private individuals,. Food
Chemical News, Inc. v. Davis, D.C.D.C.1974, 378
F.Supp. 1048.

2, Complisace, necessity of

Where a federal agency utilizes an advisory
committes for the purpose of obtaining advice, the
agency must charter and establish the committee
in compliance with all the terms of this Appendix;
and failure to comply with such requirements
cannot be employed as a subterfuge for avoiding
the public access requirements of this Appendix.
Food Chemical News, Inc. v. Davis, D.C.D.C.
1974, 378 F.Supp. 1048.

If Energy Policy Task Force’s Plan drafting role
gives it more than solely advisory functions, its

charter should so state, citing authority given for
those functions. 1981, 60 Comp.Gen. 386,

3. Members of committee

Presence of retired Supreme Court justice and
active circuit judge on Presidential Commission to



FEDERAL ADVISORY COMMITTEE ACT

investigate organized crime did not violate cons-
tutional separation-of-powery doctrne; service of
judges was voluntary, judicial membership on ad-
visory commussion did not prevent i from carry-

§10

ing out its duties, and participation by judges did
not disrupt operation of courts. Martter of Pres-
dent's Com'n on QOrgamzed Crime Subpoena of
Scarfo, C.A.3 (N.J)) 1986, 783 F.2d 370.

Advisory committeef procedures; meetings: notice, publication in Federal
Register; regulations; minutes: certification: annual report; Federal
officer or employee, attendance

(ax1) Each advisory committee meeting shall be open to the public.

(2) Except when the President determines otherwise for reasons of national
security, timely notice of each such meeting shall be published in the Federal
Register, and the Administrator shall prescribe regulations to provide for other
types of public notice to insure that all interested persons are notified of such
meeting prior thereto.

(3) Interested persons shall be permitted to attend, appear before, or file state-
ments with any advisory committee, subject to such reasonable rules or regulations
as the Administrator may prescribe.

(b) Subject to section 352 of title 5, United States Code, the records, reports,
transcripts, minutes, appendixes. working papers, drafts, studies, agenda, or other
documents which were made available to or prepared for or by each advisory
committee shall be available for public inspection and copying at a single loeation in
the offices of the advisory committee or the agency to which the advisory committee
reports until the advisory committee ceases to exist.

te) Detailed minutes of each meeting of each advisory committee shall be kept and
shall contain a record of the persons present, a complete and accurate description of
matters discussed and conclusions reached, and copies of all reports received, issued,
or approved by the advisory committee. The accuracy of all minutes shall be
certified to by the chairman of the advisory committee.

(d) Subsections (aX1) and (a{3) of this section shall not apply to any portion of an
advisory committee meeting where the President, or the head of the agency to which
the advisory committee reports, determines that such portion of such meeting may
be closed to the public in accordance with subsection (c) of section 352b of title 5,
United States Code. Any such determination shall be in writing and shall contain
the reasons for such determination. If such a determination is made, the advisory
committee shall issue a report at least annually setting forth a summary of its
activities and such related matters as would be informative to the public consistent.
with the policy of section 552(b) of title 5, United States Code.

{e) There shall be designated an officer or employee of the Federal Government to
chair or attend each meeting of each advisory committee. The officer or employee
s0 designated is authorized, whenever he determines it to be in the public interest, to
adjourn any such meeting. No advisory committee shall conduct any meeting in the
absence of that officer or employee.

() Advisory committees shall not hold any meetings except at the call of, or with
the advance approval of, a designated officer or employee of the Federal Govern-
ment, and in the case of advisory committees (other than Presidential advisory
committees), with an agenda approved by such officer or employee.

(As amended Pub.L. 94409, § 5(c), Sept. 13, 1976, 90 Stat. 1247. 1977 Reorg. Plan No. 1, § 5F,
eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1634)

§ 10.

Transfer of Fuoctions. “Administrator”™,
meaning Administrator of General Services, was

Historical and Statutory Notes

1976 Amendment. Pub.L. 94-409 added “por-
tion of an” following “to any” and substituted
provisions relating to determinations for closing to
the public such porticn of the meeting in accord-
ance with section $52b(c) of Title 5. for provisions
relating to determinations of matters listed in
section $52(b) of Title §.

Effective Date of 1976 Amendment. Amend-
ment by Pub.L. 94-409 effective 180 days after
Sept. 13, 1976, sec section 6 of Pub L. 94409, set
out as a note under section 552b of this title.

substituted for “Director”, meaning Director of
the Office of Management and Budget, in subsec,
{aX¥2) and (3), pursuant to Reorg. Plan No. | of
1977, § SF, 42 F.R. §6101, 91 Stat. 1634, set out
in Appendix 1 of this title, which transferred all
functions of the Office of Management and Bud-
get and its Director relating to the Committee
Management Secretariat, which is responsible pur-
suant to section 7(a) of this Act for all matters
relating to advisory committees, to the Adminis-
trator of General Services, effective Nov. 20, 1977,
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as provided by section | of Ex.Ord. No. 12024,
Dec. 1, 1977, 42 F.R. 61445, set out under section
2 of this Act in this Appendix.

Legisiative History, For legisiative history and
purpose of Pub.L. 94409, see 1976 US. Code
Cong. and Adm. News, p. 2183.

Notes of Decisions

Burden of proof €
Construction with other laws 1
Coavening of meetings- 3b
Discretion of agency 3a
Exchange of information 5
Injunction 7

Intersgency or intra-agency memorsnds 9
Meetings within section 3
Public sccess 8

Public participstion 4

Purpose 2

Regulations 10

Standing to sue 11

1. Construction with other laws

Freedom of Information Act provisions, section
552 of this title. dealing with intra-agency and
interagency memoranda are applicable, under this
section to advisory committee mestings.  Aviation
Consumer Action Project v. Washburn, 1976, 535
F.2d 101, 175 US.App.D.C. 273.

Subsection (d) of this section, providing that a
meeting may be closed when it is determined by
agency head that such meeting will involve mat.
ters listed in Freedom of Information Act, section
£52 of this title, did not apply so as to permit
exciusion of public from all meetings of advisory
committees serving cost of living council. Nader
v. Dunlop, D.C.D.C.1973, 370 F.Supp. 177,

2. Purpose

Two separate “intormal™ meetings with con-
sumer and distilled spirits industry representatives
reiative to drafting proposed regulations of the
Bureau of Alcohol, Tobacco and Firearms of the
Treasury Department on ingredient labeling of
distilled spirits were meetings of “advisory com-
mittees” utilized by the Bureau Director to obtain
advice within the meaning of this Appendix, and
said meetings were therefore open to the public.
Food Chemical News, Inc. v. Davis, D.C.D.C.
1974, 378 F.Supp. 1048.

Subsection (dj of this section, providing that a
meeting may be closed when it is determined by
agency head that such meeting will involve mat-
ters listed in section 552 of this title, was not
intended to include all deliberative conversations
of commuttee meeungs. Nader v. Dunlop, D.C.D.
C.1973, 370 F.Supp. 177.

3. Moeetings within section

The Food and Drug Administration had “estab-
lished” an expert panel which it directed a private
contractor to assemble 10 assist the FDA in iden-
tifying and categorizing imporwant issues that
would influence FDA's responsibilities for food
safety and quality, for purposes of determining
applicability of Federsl Advisory Committee Act
requirements to the expert panel, although the
original. contract solicitation did not require a
panel and task order requinng assembly of panel

TITLE 5--APPENDIX 2

was issued in response to contractor’s technical
proposal in bid suggesting such a panel. Food
Chemical News v. Young, D.D.C.I989, 709
F.Supp. 5.

Where meeting between Food and Drug Ad-
ministration and organization representing cos-
metics industry was for purpose of presenting
organization's voluntary ingredient testing pro-
gram, and no matters of Administration policy or
regulation were at issue, parties were not bound
by provisions of this Appendix, and thus neither
public access to such meetings, nor chartering of
such organization, would be required. Consumers
Union of U.S., Inc. v. Department of Health, Ed.
and Welfare, D.C.D.C.1976, 408 F.Supp. 473,
affirmed- 551 F.2d 466, 179 US.App.D.C. 280.

At a minimum a relatively detailed analysis of
bases for closing various portions of meetings of
advisory committees serving cost of living council
must be provided. Nader v. Duniop, D.C.D.C.
1973, 370 F.Supp. 177.

Where Defense Advisory Committee on Wom-
en in the Services was group of outsiders called on
because of their expertise 1o offer views and com-
ments unavailable within agency, meeting of such
committee did not involve "inter-agency” nor “in-
tra-agency” affairs and meeting was required to be
open. Gates v, Schlesinger, D.C.D.C.1973, 366
F.Supp. 797.

3a. Discretion of agency

Under this section, advisory committees both
meet and render advice to governmental agencies
involved at the pleasure of those agencies and if it
pleasss agency in question to refrain from conven-
ing committee or soliciting its advice, agency is
entirely at liberty to do so. Dabney v. Reagan,
D.C.N.Y.1982, 559 F.Supp. 861,

3b. Convening of meetings

Fact that solar energy and energy conservation
bank's advisory committees’ charters provided
that they woukd ordinarily convene in full session
four times a year did not abrogate express subsec.
{f) of this section that advisory committees “shall
not hold any meeting except at the call of, or with
the advance approval of,”" the designated federal
employee. Dabney v. Reagan, D.C.N.Y.1982,
559 F.Supp. 861.

4, Public participation

While plaintiffs were entitled to have meeting of
Defense Advisory Committee on Women in the
Services conducted so as to be open to public,
there was no right of public parucipation in advis-
ory committee. Gates v, Schlesinger, D.C.D.C.
1973, 366 F.Supp. 797. -

5, Exchange of information

Executive committee's review of staff recom-
mendations concerning cost control under food
stamp program were deliberative and not 2 mere
sham and did not violate this section where task
force recommendstions were distributed to mem-
bers of executive committee for study in advance
of public hearing and at the hearing comments
were specifically brought to sttention of full mem-
bership even though belstedly filed and in other
instances the committee rejected recommendations
contained in the staff reports. National Anti-
Hunger Coalition v. Executive Committee of Pres-
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ident’s Private Sector Survey on Cost Control,
D.C.D.C.1983, 566 F.Supp. 1515

For purposes of this Appendix, exchange of
information does not make advisory comemittee
“part of " its government agency. (ates v. Schles-
inger D.C.D.C.1973, 366 F.Supp. 797.

6. Burden of proof

This section does not CONAN Same express
provision as Freedom -of [nformation Act, section
552 of this utle, which places burden of proof on
agency to sustain its action. but underlying policy
considerations are identical and burden of proof
should be comparable. Nader v. Dunlop, D.C.D.
C.1973, 370 F.Supp. 177.

7. Injuncticu

Where pleadings were limited to acuons of
Travel Advisory Board in holding closed meeting
and did not refer to any other advisory commat-
tees in the Department of Commerce, and where
ail evidence was directed towards the TAB. in-
junction which purported to require timely ad-
vance public notice of each meeting of the TAB or
any other advisory committee in the Department
was overbroad. Aviation Consumer Action
Project v. Washburn, 1976, 535 F.2d 101, 175
US.App.D.C. 273.

Imury to nonprofit environmental protection
organization if panel of scientist-executives con-
vened by the Secretary of the Department of
Energy to study safety of government-owned nu-
clear reactor in Washington were determined {o in
fact be subject to requirements of the Federal
Advisory Commttee Act was neither substantial
nor 1rreparable, whereas injury to the Secretary
and the remainder of the country caused by delay
would be substantial and irreparable, and thus,
organization was not entitled 1o preliminary in-
junction enjoining activities of panet until orga-
nization's representative should be allowed to at-
tend, where any recommendations by panel wouid
soon be available by request under the Freedom of
Informaton Act. Natural Resources Defense
Council. Inc. v. Hemnngton, D.D.C.1986, 637
F.Supp. 116.

Exemption relating to interagency or intra-
agency memorandum or letters did not apply so as
10 permit meeting of Defense Advisory Commitiee
on Women in the Services to be closed, and court
would issue preliminary injunction requinng such
meeting to be open to the public. Gates v. Schies-
nger, D.C.D.C.1973, 366 F.Supp. 797.

8. Public sccess

Public interest research institute’s misdirected
application to Office of Administration for Tower
Commission report, which investigated the sale of
arms to Iran and transfer of resulting proceeds to
the Contras in Nicaragua, was not sufficient under
the Freedom of Information Act or the Federal
Advisory Committes Act. since the request should
have been made to the Commission itself while it
existed, since Office had no authority or responsi-
bility over the Commussion’s records: institute
was unable to compel disclosure of those doc-
uments. National Sec. Archive v. Executive Of-
fice of The President, D.D.C.1988, 688 F.Supp.
25.

The press has a statutory right under this Ap-
pendix as weil as a privilege under US.CA.
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Const. Amend. 1 to report on the manner in
which government affairs are conducted. Food
Chemical News, Inc. v. Davis, D.C.D.C.1974, 378
F.Supp. 1048.

The privacy exemption of the open meeting
requirement 1n section 552 of Title 5, Government
Organization and employees, made applicable to
advisory committees may permit closing of some
portions of meetings of subgroups of the Humani-
ties Panel at which individual grant applications
are discussed. 1980 (Counsel-Inf.Op.) 4B Op.O.
L.C. 743.

Legislation that would grant the President's
Commission on the Acaident at Three Mile [sland
the power to issue subpoenas is sufficient also to
allow the closing of its meetings under certain
circumstances under the exemption contained n
section SS2b(cX10) of this title relaung to the
“agency’s issuance of a subpoena. 1979 (Counsel-
Inf. Op.) 3 Op.O.L.C. 208.

9. Interagency or intra-agency memoranda

Evidence that there had been more than 20
meetings of the Travel Advisory Board and that
on only three occasions had portions of the meet-
ing been closed to the public demonstrated that
the Board was not abusing exemption provided to
it urder subsec. (d) of this section from require-
ment of holding open meetings when interagency
and intra-agency memoranda were being dis-
cussed. Aviation Consumer Action Project v.
Washburn, 1976, 535 F.2d 101, 175 US.App.D.C.
273,

Provisions of this section dealing with open
meetings do not apply to any advisory committee
meeting which the head of an agency determines
is concerned with interagency or intra-agency
memoranda. [d.

Even after interagency or intra-agency memo-
randum has been disclosed to member of an advis-
ory committee, the memorandum may still be
considered an inter-agency or intra-agency memo-
randum so that fact that such disclosure is made
to a member of an advisory committee does not
preclude advisory committee from holding a
closed meeting in accordance with the exemption
provided for in subsec. (d) of this section and
section 552 of this title. Id.

10. Regulations

Where regulations which were challenged had
been revised through procedure in which the re-
vised reguiations were published in draft form and
public comment was invited and where the new
regulations were temporary, court would not over-
turn original regulations despite failure of Federal
Highway Administration to comply with require-
memnts of this Appendix in adopting the initial
regulations. Center for Auto Safety v. Tiemann,
D.C.D.C.1976, 414 F.Supp. 215, remanded on
other grounds 580 F.2d 689, 188 US.App.D.C.
426.

11, Standing to sue

Persons active in opposing enactment of Equal
Rights Amendment to United States Constitution
were without standing to bring suit against Na-
tional Commission on the Observance of Interna.
tional Women's Year, 1975, to enjoin it from
supporting enactment of the Equal Rights
Amendment, engaging in lobbying activities, and
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other pursuits. Mulqueeny v. National Commis-
sion on the Observance of Intern. Women's Year,
1975, C.AMILI977, 549 F.2d 1115,

Corporator in business of manufacturing and
supplying military decorations and insignia 10
government had standing to assert violations of
the Federal Advisory Commuittee Act in challeng-
g action of Committee for Purchase From the
Blind and Other Severely Handicapped to take
particular medals and medal sets out of competi-
tive bidding and place them on list as commodities
suitabie for procurement by government for quali-
fied nonprofit agencies for the biind or other
severely handicapped since corporation had injury
in fact based on Committee's decision. injury
. could be remedied if court mvalidated decision,
- and corporation’s interest feil within zone of inter-
est of the Act. HLI Lordsiup industnies, Inc. v.
Commuttee for Purchase from the Blind & Other
Severelv Handicapped, D.C.Va. 1985, 615 F.Supp.
970.

Individual recipients of federal food assistance
benefits and an antithunger coglition were granted
standing (o challenge membership on the Presi-

§ 1L
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dent's Executive Committee of the Private Sector
Survey as lacking the balanced representation re-
quired by this Appendix as well as to quesuon
Comemuttee’s compliance with procedural require-
ments of this Appendix. National Anti-Hunger
Coalition v. Executive Commuttee of President’s
Private Sector Survey on Cost Control, D.C.D.C.
1983, 557 F.Supp. 524, affirmed 711 F.2d 1071,
229 US.App.D.C. 143.

Nonprofit corporation whose activities centered
broadly upon transportation safety issues and
whose functions included monitoring activities of
Federal Highway Administration had standing to
challenge alleged failure of the Federal Highway
Administration to comply with rule-making provi-
sions of sections 551 et seq. and 701 et seq. of this
title when providing for alternative procedure for
approving state highway safety plans and failure
of the Federal Highway Administration to open
meetings with a particulsr organization to the
public pursuant to this Appendix. Center for
Auto Safety v. Tiemann, D.C.D.C.1976, 414
F.Supp. 215, remanded on other grounds 580 F.2d
689, 188 U.S.App.D.C. 426

Availability of transcripts; “agency proceeding”

(a) Except where prohibited by contractual agreements entered into prior to the
effective date of this Act, agencies and advisory committees shall make available to
any person, at actual cost of duplication, copies of transcripts of agency proceedings

or advisory committee meetings.

{b) As used in this section "‘agency proceeding” means any proceeding as defined
in section 551(12) of title 5, United States Code.

Historical and Statutory Notes
References in Text. Effective date of this Act,
referred to in subsec. {a), as meaning effective
upon expiration of ninety days following enact-
ment of Publ. 92-463 on Oct. 6 1972, see
section |S of Pub.L. 92-463.

Notes of Decisions

1. Standing to sue

Any person whose request for information un-
der this appendix had been denied has standing to

sue for the information. Center for Auto Safety
v. Tiemann, D.C.D.C.1976, 414 F.Supp. 215, re-
manded on other grounds 580 F.2d 689, 188
US.App.D.C. 426.

§ 12. Fiscal and administrative provisions; recordkeeping; audit; agency sup-
port services

{a) Each agency shall keep records as will fully disclose the disposition of any
funds which may be at the disposal of its advisory committees and the nature and
extent of their activities, The General Services Administration, or such other agency
as the President may designate, shall maintain financial records with respect to
Presidential advisory committees. The Comptroller General of the United States, or
any of his authorized representatives, shall have access, for the purpose of audit and
examination, % any such records.

(b) Each agency shall be responsible for providing support services for each
advisory committee established by or reporting to it unless the establishing authority
provides otherwise. Where any such advisory committee reports to more than one
agency, only one agency shall be responsible for support services at any one time.
In the case of Presidential advisory committees, such services may be provided by
the General Services Administration.

§ 13. Responsibilifies of Library of Congress: reports and background papers:
depository

Subjéct to section 552 of title 5, United States Code, the Administrator shall

provide for the filing with the Library of Congress of at least eight copies of each
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report made by every advisory committee and, where appropriate, background
papers prepared by consultants. The Librarian of Congress shall establish a -
depository for such reports and papers where they shall be available to public
inspection and use.

(As amended 1977 Reorg. Plan No. 1, § 5F, eff. Nov. 20, 1977, 42 F.R. 56101, 91 Stat. 1634.)

Historical and Statutory Notes

Transfer of Functions, “Adminstrator”,
meaning Administrator of General Services, was
substituted for “director”, meamng Director of
the Office of Management and Budget. in text,
pursuant to Reorg. Plan No. 1 of 1977, § SF, 42
F.R. 56101, 91 Stat. 1634, set out in Appendix 1
of this title, which transferred all functions of the

Office of Management and Budget and its Di-
rector relating to the Committee Management
Secretariat, which is responsible pursuant to sec-
tion 7(a) of this Act for all matters relating 10
advisory committees, to the Administrator of
General Services, effective Nov. 20, 1977, as pro-
vided by section | of Ex.Ord. No. 12024, Dec. |,
1977, 42 F.R. 61445, set out under section I of
this Act in this Appendix.

§ 14. Termination of advisory committees: renewal; continuation

(a)1) Each advisory committee which is in existence on the effective date of this
Act shall terminate not later than the expiration of the two-year period following
such effective date unless—

(A) in the case of an advisory committee established by the President or an
officer of the Federal Government, such advisory committee is renewed by the
President or that officer by appropriate action prior to the expiration of such
two-year period; or

(B) in the case of an advisory committee established by an Act of Congress,
its duration is otherwise provided for by law.

(2) Each advisory committee established after such effective date shall terminate
not later than the expiration of the two-year period beginning on the date of its
establishment unless—

{A) in the case of an advisory committee established by the President or an
officer of the Federal Government such advisory committee is renewed by the
President or such officer by appropriate action prior to the end of such period;
or

(B) in the case of an advisory committee established by an Act of Congress,
its duration is otherwise provided for by law.

{(b)1) Upon the renewal of any advisory committee, such advisory committee shall
file a charter in accordance with section 9(c).

(2) Any advisory committee established by an Act of Congress shall file a charter
in accordance with such section upon the expiration of each successive two-year
pericd following the date of enactment of the Aect establishing such advisory
committee.

(3) No advisory committee required under this subsection to file a charter shall
take any action (other than preparation and filing of such charter) prior to the date
on which such charter is filed.

(¢} Any advisory committee which is renewed by the President or any officer of
the Federal Government may be continued only for successive two-year periods by
appropriate action taken by the President or such officer prior to the date on whieh
such advisory committee would otherwise terminate.

upon expiration of ninety days following enact-
ment of Pub.L. 92463 on Oct. 6, 1972, sex
section 15 of Pub.L. 92-463.

Historical and Statutory Notes

References in Text. Effective date of this Act,
referred to in subsec. (2)(1), as meaning effective

EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 11827

Ex.Ord. No. 11827, Jan, 4, 1975, 40 F.R. 1217,  certain federal advisory committees, was supersed-
as amended. formerly set out as a note under this  ed by Ex.Ord. No. 11948, Dec. 20, 1976, 41 F.R.

section, which provided for the continuance of 55705, set out as & note under this section.
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EXECUTIVE ORDER NO. 11948

Ex.Ord. No. 11948, Dec. 20, 1976, 41 F.R.
$5705. as amended by Ex.Ord. No. 12007, Aug.
22. 1977, 42 F.R. 42839: Ex.Ord. No. 12029,
Dec. 14, 1977, 42 F.R. 63631, formerly set out as
a note under this section. which provided for the

continuance of certain federal advisory commit-
tees, was superseded by Ex.Ord. No. 12110, Dec.
28, 1978, 44 F.R. 1069, set out as a note under
this section.

EXECUTIVE ORDER NO. 12007
Aug. 22, 1977, 42 F.R. 42839

TERMINATION OF CERTAIN PRESIDENTIAL ADVISORY COMMITTEES

By virtue of the authority vested in me by the
Constitution and statutes of the United States of
Amenica, and as President of the United States of
America. 1n order to terminate certain advisory
commuittees in accordance with the provisions of
the Federal Advisory Committee Act (5 U.S.C.
App. D), it 1s hereby ordered as follows:

Section 1. (a) The Citizens' Advisory Council
on the Status of Women 1s terminated.

() Executive Order No. 11126 of November {,
1963, as amended by Executive Order No. 11221
of May 6, 1965 [set out as a note under Section
2000e of Title 42, The Public Health and Wel-
fare], is further amended as follows:

(1) Subsection (5) of Section 102 is revoked.

(2) Section 103, in order to delete a reference to
the Council. is amended to read as follows:

“Annually the Committee shall transmit a re-
port to the President concerning the status of
women."

(3) Part II is revoked.

(4) The second sentence of Section 301, in or-.
der to delete references to the Council, is amended
to read as follows:

“To the extent practical and to the extent per-
mitted by law (1) all Executive agencies shall
cooperate with the Committee and furnish it such
information and assistance as may be necessary
for the performance of its functions, and (2) the
Secretary of Laber shall furnish staff, office space,
office facilities ai.a supplies, and other necessary
assistance, facilities, and services for the Commit-
tee.”

Sec. 2. (a) The Citizens' Advisory Committee
on Environmental Quality is terminated.

(b) Part Il of Executive Order No. 11472 of
May 29, 1969, as amended by paragraphs (7) and
(8) of section 4 of Executive Order No. 11514 of
March 5. 1970 {set out as a note under section
4321 of Title 42, The Public Heaith and Welfare],
is revoked.

Sec. 3. (a) The Advisory Council for Minori-
ty Enterprise is terminated.

(b) Section 2 of Executive Order No. 11625 of
October 13, 1971 {set out as a note under section
631 of Title 15, Commerce and Trade}; is re-
voked.

Sec. 4. (8) The Consumer Advisory Council
is terminated.

() Executive Order No. 11583 of February 24,
1971 [set out as a note under section 887d of Title
20, Education], is amended ‘as follows:

(1) The second sentence of subsection (bX1) of
section 2 is amended by deleting “(including the
Consumer Advisory Council established in section
S of this order)".

(2) Section 5 is revoked.

Sec. 5. (a) The President’s Advisory Board
on International Investment is terminated.

(b) Executive Order No. 11962 of January 19,
1977 [set out as a note under section 3107 of Title
22, Foreign Relations and Intercourse], is re-
voked.

Sec. 6. Subsections (a), (g), (i), and (j) of
Section 1 of Executive Order No. 11948 of De-
cember 20, 1976 [set out as a note under this
section], which extended the above advisory com-
mittees until December 31, 1978, is superseded.

Jimmy CARTER

EXECUTIVE ORDER NO. 12029
Dec. 14, 1977, 42 F.R. 63631

TERMINATION OF A PRESIDENTIAL ADVISORY COMMITTEE

By virtue of the authonty vested-in me by the
Constitution and statutes of the United States of
America, and as President of the United States of
America, in order to terminate an advisory com-
mittee 1n accordance with the provisions of the
Federal Advisory Committee Act (5 U.S.C.App.
I), it is hereby ordered as follows:

Section 1. (a) The Quetico-Superior Commit-
tee 15 terminated.

(b) Executive Order No. 11342, as amended, is
revoked.

Sec. 2. Subsection (e) of Section 1 of Execu-
tive Order No. 11948 of December 20, 1976,
which extended the above advisory committee
until December 31, 1978, is superseded.

Jimmy CARTER

EXECUTIVE ORDER NO. 12110

Ex.Ord. No. 12110, Dec. 28, 1978, 44 F.R.
1069, formerly set out as a note under this section,
which provided for the continuance of certain

federal advisory committees, was superseded by
Ex.Ord. No. 12258, Dec. 31, 1980, 46 F.R. 1251,
set out as a note under this section.

200



FEDERAL ADVISORY COMMITTEE ACT

§ 14

EXECUTIVE ORDER NO. 12258

Ex.Ord. No. 12258, Dec. 31, 1980, 46 F.R.
1251, a5 amended by Ex.Ord. No. 12271, Jan, 15,
1981, 46 F.R. 4677. Ex.Ord. No. 12299, Mar. 17,
1981, 46 F.R. 17751; Ex.Ord. No. 12305, May §,
1981, 46 F.R. 25421: Ex.Ord. No. 12336, Dec.
21, 1981, 46 F.R. 62239, which provided for the
continuance of certain federal advisory commit-

tees, was superseded by Ex.Ord. No. 12399, Dec.
31, 1982, 48 F.R. 179, set out as a note below.

[Executive Order No. 12299, which had been
set out 1n the credit to this Executive Qrder, was
revoked by Ex. Ord. No. 12553, Feb. 25, 1986, 51
F.R. 7237]

EXECUTIVE ORDER NO. 12305
May 5, 1981, 46 F.R. 25421

TERMINATION OF CERTAIN FEDERAL ADVISORY COMMITTEES

By the authonty vested in me as President by
the Constitution of the United States of Amenca,
and in accordance with the provisions of the
Federal Advisory Committee Act, as amended (5
US.CApp. I), the following Executive Orders.
establishing adwvisory commuttees, are hereby re.
voked and the committees terminated:

(») Executive Qrder No. 12059 of May !l
1978, as amended, [set out as & note under section
44 of Title 28, Judiciary and Judicial Procedure],
establishing the United States Circuit Judge Nom-
inating Commussion;

(M Executive Order No. 11992 of May 24, 1977
[set out as a note preceding chapter 1 of Title 28],
establishing the Committee on Selection of Feder-
al Judicial Officers;

(e} Executive Order No. 12084 of September
27, 1978, as amended by Execuiive Order 12097
of November 8, 1978, {set ous as a note under
section 133 of Title 28], establishing the Judicial
Nominating Commussion for the Distnet of Puer-
to Rico; and

(d) Executive Order No. 12064 of June 5, 1978,
[set out as a note under section 7443 of Title 26,
Internal Revenue Code), establishing the United
States Tax Court Nominating Commission.

Subsections {g), (i). (i) and (k) or Section 1-101
of Executive Order No. 12258, [set out as 2 note
under this section], extending these committees,
are also revoked. :

RONALD REAGAN

EXECUTIVE ORDER NO. 12379
Aug. 17, 1982, 47 F.R. 30699

TERMINATION OF BOARDS COMMITTEES, AND COMMISSIONS

By the suthority vested in me as President by
the Constitution and statutes of the United States
of America, and to terminate the cstablishing
authontes for committees that are inactive or no
longer necessary, it is hereby ordered as follows:

Section 1. Executive Order No. 12071, as
amended [set out as & note under section 1001 of
Title 29, Labor], establishing the President’s Com-
mission on Pension Policy is revoked.

Sec. 2. Executive Order No. 12042 [not clas-
sified to the code], creating a Board of Inquiry to
Report on Labor Disputes Affecting the Bitumi-
nous Coal Industry in the United States, is re-
voked.

Sec. 3. Executive Order No. 12085 [not clas-
sified to the code], creating an Emergency Board
to Investigate & Dispute Between the Norfolk and
Western Railway Company and Centain of Its
Employees, is revoked.

Sec. 4. Executive Order No. 12132 [not clas-

sified to the code], creating an Emergency Board
to Investigate a Dispute Between the National
Railwsy Labor Conference and Certain of Its
Employees, is revoked.
" Sec. 8. Executive Order No. 12095 [not clas-
sified to the code], creating an Emergency Board
to Investigate a Dispute Between Wien Air Alas-
ka. Inc., and Certain Individuals, is revoked.

Sec. 8. Executive Order No. 12159 [not clas-
sified to the code], creating an Emergency Board
to Investigate Disputes Between the Chicago,
Rock Isisad. Pacific Railroad and Peoris Termi-
nal Company and Brotherhood of Railway, Air-
line and Steamship Clerks, Freight Handlers, Ex-

press and Station Employees; and the United
Transportation Union, is revoked.

Sec. 7. Executive Order No. 12182 [not clas-
sified to the code], creaung an Emergency Board
to investigate a Dispute Between the Long Island
Rail Road and Certain of Its Employees, 15 re-
voked,

Sec. 8. Executive Order No. 12207 [not clas-
sified to the code], creating an Emergency Board
to Investigate a Dispute Between the Port Author-
ity Trans-Hudson Corporauon and Certain of Its
Employees, is revoked.

Sec, 9. Exscutive Order No. 12262 [sat out as
a note under section 100! of Title 29, Labor],
establishing an Interagency Employee Benefit
Council, is revoked.

Sec. 10, Executive Order No. 12275 [set out
as a note under section 951 of Tide 20, Edu-
cation}, establishing the Design Liaison Council, is
revoked. .

Sec. 11. Executive Order No. 11829, as
amended [set out as a note under section 640d of
Title 25, Indians], establishing the Hopi-Navajo
Land Settlement Interagency Committee, is re-
voked.

Sec. 12. Executive Order No. 11022, as
amended [set out as & note under section 3001 of
Title 42, The Public Health and Welfare], estab-
lishing the President’s Council on Aging, is re-
voked,

Sec. 13. Executive Order No. 12192 [set out
as 8 note under section 2021 of Title 42], estab-
lishing the State Planing {Planning] Council on
Radicactive Waste Management, is revoked.
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Sec. 14, Executive Order No. 12075, as
amended {set out as a note under section 1450 of
Title 42], eswublishing the Interagency Coordinat-
ing Coungil, is revoked.

Sec. 15. Executive Order No. 11782 [set out
as a note under section 2281 of Title 12, Banks
and Banking], establishing the Federal Financing
Bank Advisory Council, is revoked.

Sec. 16. Executive Order No. 12089, as
amended [set out as a note under section 2401 of
Title 15, Commerce and Trade], establishing the
Nationa! Productivity Council, 15 revoked.

Sec. 17. Executive Order No. 11330, as
amended [set out as a note preceding section 2711
of Title 42, The Public Health and Welfare],
establishing the President's Councii on Youth Op-
portunity, is revoked.

Sec, 18. Executive Order No. 11256 [not clas-
sified to the code], establishing the President’s
Committee on Food and Fiber and establishing
the National Advisory Commussion on Food and
Fiber, is revoked.

Sec. 19. Executive Order No. 11654 [set out
as a note under section 278f of Title 15, Com-
merce and Trade], continuing the Federal Fire
Council, is revoked.

TITLE 5—~APPENDIX 2

Sec. 20. Executive Order No. 12083, as
smended [set out as & note under section 7101 of
Title 42, The Public Health and Welfare], estab-
lishing the Energy Coordinating Committee, is
revoked.

Sec. 21. Executive Order No. 12285, as
amended and ratified [set out a5 a2 note under
section 1701 of Title 50, War and National De-
fense], establishing the President’s Commission on
Hostage Compensation, is revoked.

Sec. 22. Executive Order No. 12202, as
amended {set out as 8 note under section 5848 of
Title 42, The Public Health and Weifare], estab-
lishing the Nuclear Safety Oversight Commuttee,
is revoked.

Sec, 23. Exccutive Order No. 12194 [set on:
as & note under section 432! of Title 42], estab-
lishing the Radiation Policy Council, is revoked.

Sec. 24. The veterans' Federal Coordinanng
Committee (Weekly Compilation of Presidential
Documents, volume 14, number 41, page 1743)
[not classified to the code] is terminated.

Sec. 25, The President’s Council on Energy
Efficiency (Weekly Compilation of Presidentisl
Documents, volume 16, numbers 18 and 30, pages
790 and 1404) [not classified to the code} 15
terminated.

RONALD REAGAN

EXECUTIVE ORDER NO. 12399

Ex.Ord. No. 12399, Dec. 31, 1982, 48 F.R. 179,
which related to the continuance of certain federal
advisory commiftees, was superseded by Ex.

Ord.No. 12534, Sept. 30, 1985, 50 F.R. 20319, set
out as a8 note under this section.

EXECUTIVE ORDER NO. 12489

Ex.Ord. No. 12489, Sept. 28, 1984, 43 F.R.
38927, which related to the continuance of certain
federal advisory committees was superseded by

Ex.Ord. No. 12534, Sept. 30, 1985, 50 F.R. 40319,
set out as a note under this section.

EXECUTIVE ORDER NO. 12534

Ex.Ord. No. 12534, Sept. 30, 1988, 50 F.R.
40319, which reisted to the continuance of certain
federal advisory committecs, was superseded by

Ex.Ord. No. 12610, Sept. 30, 1987, 52 F.R. 36901,
set out as & note under this section.

EXECUTIVE ORDER NO. 12610

Ex. Ord. No. 12610, Sept. 30, 1387, 52 FR.
36901, which provided for the continuance of
certain Federal advisory committees, was super-

seded by Ex. Ord. No. 12692, Sept. 29, 1989, 54
F.R. 406-27, set out as a note under this section.

EXECUTIVE ORDER NO. 12692

Sept. 29, 1989, 54 F.R. 40627, as amended by Ex.Ord. No. 12704,
Feb. 26, 1990, 55 F.R. 6969

CONTINUANCE OF CERTAIN FEDERAL ADVISORY COMMITTEES

By the authority vested in me as President by
the Constitution and laws of the United States of
America, and in accordance with the provisions of
the Federal Advisory Committee Act, as amended
(3 US.C.App.), it is hereby ordered as follows:

Section 1. Each advisory committee listed be-
low is continued until September 30, 1991:

(8 Committee for the Preservation of the
White House: Executive Order No. 11145, as
amended (Department of the Intenor} (set out as
a note under section 110 of Title 3, the President).

(b} Federal Advisory Council on Occupational
Safety and Health; Executive Order No. 12196, as

amended {Department of Labor) (set out as a note
under section 7902 of this title).

{¢) President’s Commission on White House
Fellowships; Executive Order No. 11183, as
amended (Office of Personnel Management).

(d) President’s Committee on the Arts and the
Humanities: Executive Order No. 12367, as
amended (National Endowment for the Arts).

{e) President’s Committee on the Internationai
Labor Organization: Executive Order No. 12216
(Department of Labor) (set out as & note under
section 271 of Title 22, Foreign Relations and
Intercourse). .
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() President's Commutiee on Mental Retarda-
tion: Executive Order No. 11776 {Department of
Heaith and Human Services) (set out as a note
preceding section 6000 of Tide 42, the Public
Heaith and Welfare).

(g) President's Commuttee on the National
Medal of Science: Executive Order No. 11287, ag
amended (National Science Foundation) {set out
as a note under section 1881 of Title 42).

(h) President’s Council on Physical Fitness and
Sports: Executive Order No. 12345, as amended
{Department of Health and Human Services) (set
out as a note under section 300U-§ of Title 42).

(i) President's Export Council; Execuuve Or-
der No. 12131, as amended {Department of Com-
merce) (set out as a note under section 2401 of the
Appendix to Title 50, War and National Defense).

(§) Pressdent’s National Secunty Telecommuni.
cations Adwvisory Commuties; Executive Order
No. 12382, as amended (Department of Defense).

Sec. 2. Notwithstanding the provisions of any
other Executive order, the functions of the Presi-
dent under the Federal Advisory Commuttee Act
{this Act] that are applicable 1o the committees
listed 1 Section 1 of this order, except that of
reporting annually to the Congress, shail be per-
formed by the head of the department or agency
designated after each committee. in accordance
with guidelines and procedures established by the
Administrator of General Services.

Sec, 3. The following Executive orders, which
established committees that have termunated or
whose work 1s completed, are revoked:

§ 15

(%) Executive Order No. 12462, as amended by
Execuuve Order No. 12533, establishing the Prest.
dent's Adwvisory Committee on Mediation and
Conciliation.

(b} Executive Order No. 12592 [set out as a
note under section 5382 of Title 5. Government
Organizauon and Employees), establishing the
President's Commussion on Compensaton of Ca-
reer Federal Executives.

(c) Executive Order No, 12668, establishing the
President’'s Commission on Federal Ethics Law
Reform.

{d) Executive Order No. 12607, establishung the
President’s Commussion on Privauzauon,

(e} Executive Order No. 12296, as amended by
Execuuve Order No. 12309 {set out as a note
under section 1023 of Title 15], establishing the
President’s Economic Policy Advisory Board.

(f Executive Order No. 12528, as amended by
Executive Qrder No. 12604, establishing the Presi-
dential Board of Advisors on Private Sector Initia-
lives.

{g) Executive Order No. 12601, as amended by
Executive Order No. 12603, establishing the Presi-
dential Commssion on the Human Immunodefici-
ency Virus Epidemic.

Sec. 4. Executive Order No. 12610 {formerly
set out as a note under this section) is superseded.

Sec. 5. This order shall be effective September
30, 1989.

(GEORGE Buse

Notes of Decisions

Powers and duties 3
Presumptions 4

Prospective effect |
Remedies availsble 2

1. Prospective effect

This Appendix Committee Act was intended to
have both immediate effect through this section
providing for termunation of advisory committees
and prospective effect through sections 5, 6 and 7
providing procedures which contemplate studied
decision on whether particular advisory commuttee
is necessary. Carpenter v. Morton, D.C.Nev.
1976, 424 F.Supp. 603.

2. Remedies svailable

Congress 1n enacting this Appendix was con-
cerned about proliferation of advisory commuttees
which had outlived their usefulness; to remedy
situation. Congress chose to terminate all advisory
committees. Carpenter v. Morton, D.C.Nev.
1976, 424 F.Supp. 603.

§ 15, Effective date

3. Powers and duties

Congress contemplated that this Appendix
would affect existing substanuve law and that of 1t
was later decided advisory commuittees were neces-
sary, Congress would enact legislation to recharter
them: Secretary of lnterior had no obligation or
authority to recharter advisory boards of which
plainuiffs were members. Carpenter v. Morton,
D.C.Nev.1976, 424 F.Supp. 601

4. Presumptions

The rebuttable presumption that, unless a stat-
ute creating an advisory committee deals expressly
with 1ts terminanon. the committee termmnates 2
years after enactment of the Federal Advisory
Commuttee Act or after the creation of the com-
mittee, whichever comes later, may be rebutted by
a showing that the Congress, in creating a com-
muttee, assigned 1o it a specific ongong function
that 1s integral to a particular statutory scheme.
1979 (Counsel-Inf.Op.) 3 Op.C.L.C. 170.

Except as provided in seetion 7(b), this Act shall become effective upon the
expiration of ninety days following October 6, 1972.
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GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-6
[FPMR Amendment A-40]

Felderat Advisory Committee
Management

AGENCY: Office of Administration, GSA.
ACTION: Final rule.

SUMMARY: This final rule provides
administrative and interpretive
guidelines and management controls for
Federal agencies concerning the
implementation of the Federal Advisory
Committee Act. as amended (5 U.S.C..
App.) (hereinafter “the Act”}. In a
previous issue of the Federal Register.
GSA published an interim final rule on
the management of Federal advisory
committees and requested comments (48
FR 19324: April 28, 1983). Additional
comments were requested through an
advance notice of proposed rulemaking
published in the Federal Register on
Februarv 13, 1987 (52 FR 4631). A new
proposed rule. removing suggested
limitations on the size of Federal
advisory committees, eliminating
requirements for the provision of
updated committee membership data on
a quarterly basis and restrictions on the
compensation of committee members,
and reflecting other actions to
streamline compliance with the Act, was
published in the Federal Register on
May 19. 1987 (52 FR 18774), with a 90-
day comment period ending on August
17. All comments received were
considered in formulating this final rule
which is intended to improve the
management and use of Federal
advisory committees in the Executive
Branch of the Federal Government.
EFFECTIVE DATE: January 4. 1988,
ADDRESSES: General Services
Administration. Committee Management
Secretariat (CTM), Washington, DC
20405,

Copies of all comments received are
available for public inspection in Room
7030 of the General Services Building,
18th and F Streets NW., Washington,
DC. .
FOR FURTHER INFORMATION CONTACT:
James L. Dean, Director, Committee
Management Secretariat. Office of

{anagement Services. Office of
«dministration. General Services
Administration. Washington, DC 20405
{202) 523-1343.
SUPPLEMENTARY INFORMATION:

Background .

GSA's authority for administering the
Act is contained in section 7 of the Act

.

and Executive Order 12024 (42 FR 61445,
3 CFR, 1977 Comp., p. 158). Under
Executive Order 12024, the President
delegated to the Administrator of
General Services all of the functions
vested in the President by the Act. as
amended. except that the Annual Report
to the Congress required by Section 6{c)
shall be prepared by the Administrator
for the President’s consideration and
transmittal to the Congress.

Discussion of Comments

As stated above. GSA issued a
proposed rule on the management of
Federal advisory committees in the
Federal Register and invited comments.
Nineteen commenters responded. Seven
commenters had no substantive
recommendations and were fully
supportive of the proposed rule. Twelve
others offered suggestions for improving
numerous sections and the disposition
of these recommendations is addressed
as follows:

Clarify the Distinction Between
Operational as Opposed to Advisory
Committees

Two commenters suggested that
further guidance in the final rule was
necessary to assist agencies in
interpreting what constitutes primarily
an operaticnal committee as opposed to
one which performs only advisory
functions, in order to determine
coverage under the Act. Accordingly,
(GSA has added language to § 101~
6.1004(g) in the final rule which more
fully describes what, in general,
constitutes operational functions.

While the legislative history of the
Act contains the concept for the
exclusion of operational committees.
there is no precise legal definition of
operational committee in either the Act
or its legislative history. GSA believes
that operational functions to be ,
performed by an advisory committee
must be so authorized by law, since the
making or implementation of
Government decisions is normally
reserved to Federal officials as opposed
to advisory committees. Additionally,
sections 2(b)(6) and 8{b] of the Act
provide that, unless specifically
provided by statute or Presidential
directive, advisory committees may not
make determinations or express policy
in matters under their consideration.
Given the additional language in this
final rule. GSA believes that it will be
easiet for agencies to identify
committees which perform primarily
operational functions.

Provide for Coverage Under thg Act
When Certain Groups Provide
Consensus or Recurrent Advice

One commenter stated that the
language in § 101-6.1004 {i) and (i) of the
proposed rule was too tentative to
specifically provide that acceptance of
consensus advice or advice on a
recurring basis from certain groups were
determinants for coverage under the
Act. GSA has accepted these
suggestions and has strengthened the
wording of these sections in the final
rule.

Agencies are. in effect. cautioned that
the Act would apply when an agency
accepts the delibérations of a group as a
source of consensus advice. when
heretofore the agency had been
obtaining the advice of attendees on an
individual basis only. Also. when an_
agency recurrently uses a group at the
group's request, as a source of advice on
a preferential basis, exclusion of
coverage under the Act may become
questionable even if the group continues
only to express its own views without
further solicitations from Federal
officials.

Strengthen the Provision for Excluding
Coverage of So-Called Fact-Finding
Subgroups

Several commenters were of the
opinion that so-called fact-finding
subgroups should continue to be
excluded from coverage under the Act.
However, it was their general consensus
that § 101-6.1004(k]) of the proposed rule
was less than clear in including both the
members of an advisory committee and
any of its subcommittee members in this
exclusion. One commenter felt strongly
that this exclusion should apply to all
members of an advisory committee and
its subcommittees, whether or not the
subcommittee members are members of
the parent committee. GSA agrees with
this recommendation since it parallels
the language and intent expressed in
§ 101-5.1007(b) (3) and (4) which clarify
certain requirements applicable to -
subcommittees. GSA has reworded the
definition of *Advisory Committee” in
§ 101.6.1003 of the final rule to follow
more precisely the language in section
3{2) of the Act, and has been more
consistent in the use of the term
“subcommittee” in § 101-8.1004({k]) and
§ 101-6.1007(b)(3) of the final rule.

Another commenter felt that the
language in § 101-8.1004(k} was not
strong enough to preclude fact-finding
subgroups from preparing what
ultimately becomes the advice and
recommendations of the chartered
advisorv committes. aa Annnead t~
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simply gathering information and
analyzing facts for the committee. GBA
has modified the language in this
provision to clarify that the results of
such fact-finding activities are to be
subject to the deliberation of a chartered
advisory committee, or a subcommittee
when subseqnentlv conducting a
mee!mg under the Act.

Provide Additional Guidance on the
Requirements Applicable to
Subcommittees

One commenter requested that the
final rule provide additional guidance on
the applicability of various requirements
of the Act to subcommittees. Since the
definition of “*advisory committee” in
section 3{2) of the Act specifically
includes *~ * * any subcommittee or
other subgroup thereof * * *", GSA
believes all requirements of advisory
committees in the Act also apply to
subcommittees. Furthermore. the Act
itself contains no provisions for
subcommittees which differ from those
applicable to a full or parent committee.
Absent more specific language in the
Act. additional guidance by GSA which
might serve to differentiate any
requirements of subcommittees from
those of advisory committees would be
inconsistent with the Act.

Exclude From Coverage Under the Act
Groups Convened by Agencies on an Ad
Hoc Basis

One commenter recommended that
the final rule contain an exclusion from
coverage under the Act for so-called ad
hoc groups lacking formal organization,
structure, or continuing existence;
convened by an agency to obtain views
on particular matters of immediate
concern. GSA is of the opinion that such
an exclusion is not appropriate since the
Act itself neither defines nor specifically
excludes such groups. In fact, section
8(c) of the Act, providing for the
President’s annual report to the
Congress. requires a statement for each
advisory committee, ”* * * of whether it
is an ad hoc or continuing body * * *”,
Accordingly. GSA has not accepted the
recommendation to exclude ad hoc
groups since GSA believes that the
language of section 6{c) of the Act
evidences the intent of the Congress that
a group is not to be excluded from
coverage merely because it is convened
on an ad hoc, or temporary basis.

‘ovide That Agencies May Exercise
olicy Decisions in Issuing Exclusions
for One-Time Meetings

In a comment directed toward GSA's
position stated in the discussion of prior
comments in the proposed ruie {see 52
FR 18774, SUPPLEMENTARY

INFORMATION: ], a commenter suggested
that the final rule should not preclude
agencies from issuing an exclusion for
one-time meetings. This commenter felt
that GSA’s opinion. that such an
exclusion in the rule was not
appropriate in view of the limited
litigation history, should not bar
agencies from issuing such exclusions.
In fact. it was the opinion of this
commenter that the absence of litigation
history was not sufficient reason to limit
management discretion.

GSA continues to believe that a one-
time meeting exclusion in the final rule
would be inconsistent with the Act, and
does not intend to provide either a
direct exclusion in § 101-6.1004 or
provide that such a decision may be left
to an agency, thereby implying GSA's
support for such exclusions.
Accordingly, GSA reiterates its opinion
that in the absence of any judicial
precedent to the contrary, meetings or
groups which take place or meet only
once should not be excluded from the
Act's coverage solely on this basis.

Eliminate the Agency Requirement fo
Assess Duplication of Advisory
Committees on a Governmentwide Basis

Two commenters pointed out the
impracticability of requiring an agency
to assess duplication of effort of already
existing committees on a
Governmentwide basis as opposed to an
individual agency basis. Both
commenters further asserted that this
Governmentwide role could be
performed by GSA during its own
review process subsequent to the receipt
of the agency's proposal in accordance
with § 101-6.1007{b} of the rule.

Since GSA is responsible for
reviewing and maintaining data on all
advisory committees in every agency
pursuant to several provisions of the
Act, GSA agrees that it can effectively
perform this function, GSA can also
provide agencies, on request,
information on other agency committees
relative to potential duplication of effort
issues,

GSA has rewritten the language in
§ 101-8.1007 {a} and (b)(2)(ii} of the final
rule to reflect this concept by providing
that an agency only consider the
functions of a proposed committee for
duplication of existing committees in the
same agency.

Include the Agency's Plan for Balanced
Membership in Federal Register Notices
and Charters

One commenter suggested that an
agency’s plan to attain balanced
membership for a proposed advisory
committee, to be submitted in
conjunction with the review required by

§ 101-6.1007(b) of the proposed rule,
should be included in both #e Federal
Register notice of establishment and in
the filed charter.

GSA has not adopted this suggestion
for two reasons. First. the agency letter
proposing the establishment of an
advisory commuttee under general
agency authority already contains this
information, as specified by § 101-
6.1007(b}{2}{iii) of the rule. and this letter
would be a public record following the
establishment of the advisory
committee. Second. inclusion of this
information in the Federal Register
notice of establishment and the filed
charter is not specifically required under
sections 9 (a}(2) and (c) of the Act. For
purposes of this comment. GSA has not
altered § 101-6.1007(b}{1) or § 101-
6.1015{a}{1) of the final rule

Provide Additional Guidance on
Balanced Representation and Seleétion
of Members

One commenter was concerned that
the proposed rule did not contain
sufficient guidance an balanced
representation and the selection of
members, and suggested that the final
rule praovide additional instructions for
agencies to follow in these areas. GSA
recognizes that the guidelines in the
proposed rule are limited to the
language of the Act. However. GSA
believes that the provisions of section
5(c) of the Act are broad enough to
allow agency discretion in determining
advisory comnmittee representation and
membership relative to applicable
statutes, Executive Orders, and the
needs of the agency responsible for the
committee. Accordingly, GSA will retain
the proposed guidelines in the final rule
based on the language of the Act.

Provide Revised Recordkeeping
Requirements

Two commenters, directly or
indirectly, expressed concern over the
recordkeeping requirements contained
in the proposed rule. One commenter
observed that it was not possible for the
Committee Management Officer (CMQ)
to ensure compliance with sections
10(b}, 12{a) and 13 of the Act, as
required by § 101-8.1017. Section 10(b)
of the Act requires that the records of an
advisory committee shal/ be available at
a single location at the advisory
committee or the agency to which it
reports during the committee's
existence. This commenter suggested
that GSA relax the requirement of
§ 101-6:1017.

Anocther commenter, taking a different
view, complained of the haphazard
approach by agencies to the public
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availability and retention of advisory
committee records. This commenter
recommended that the regulations be
strengthened in these aspects.

For the.fallowing reasons. GSA has
detdtmined not to adopt the specific
suggestions of either commenter. First.
section 8{b}{2) of the Act provides that
the CMQ shall “assemble and maintain
the reports. records, and other papers of
any such committee during its
existence.” When sections 8(b){2) and
10{b} are read together, it is clear that
the records of an advisory committee
are to be available at a single location
and it is the CMQ who is responsible for
ensuring that this is accompiished. GSA
has therefore decided against relaxing
the requirements of § 101-6.1017 in the
final rule.

The commenter who expressed
concern over the haphazard approach to
recordkeeping suggested that the final
rule should: (1} Require agencies to keep
committee records available for a
certain period of time after a committee
ras terminated. and (2} address the
serceived unavailability of the
deliberative process privilege under the
fifth exemption of the Freedom of
Information Act {FOIA) to advisary
committee records. For the following
reasons. GSA has not adopted these
comments.

First, pursuant to the National
Archives and Records Administration
Act of 1984, as amended. Pub. L. 98497,
the Archivist of the United States is
responsible for records management in
the Federal Government, including the
issuance of regulations and guidance for
. records retention and disposition, as
well as the process for identifying
records appropriate for transfer to the
permanent Archives of the United
States. Since the Federal Advisory
Cammittee Act is silent on records
disposition for advisory committees. we
see no reason or basis for GSA to alter
normal Governmentwide procedures in
this area which are the responsibility of
the Archivist of the United States.
Second. the commenter suggested that
the Government's settlement of the law
suit involving records of the Attormey
General's Commission on Pornography
was a concession that the deliberative

rocess privilege under the fifth
.xemption of FOIA does not apply to
advisory committees. Since cases may
be settled for a variety of reasons which
do not involve a decision on the merits,
GSA does not believe that the mere
settlement of a matter in litigation is
dispositive of the legal issues raised in
the litigation. Accordingly. GSA has
determined not to adont this suegestion.

Provide Guidance to Agencies
Concerning the Applicability of the
Anti-Lobbying Statute and Hatch Act to
Advisory Committee Members

With respect to § 101-6.1033 of the
proposed rule, one commenter stated
that unless provided by statute, agencies
should not compensate advisory
committee members if they provide
policy advice on proposals for
legislation because this compensation
would violate the anti-lobbying statute.
{See 18 U.S.C. 1913}. The same
commenter also stated that GSA should
direct agencies to ensure that any
members of an advisory committee who
are subject to the Hatch Act (5 US.C.
7321-7328) are aware of their obligations
under that law.

For the following reasons, GSA has
adopted neither suggestion. First, GSA
does not believe that the traditional
activities of an advisory committee fall
within the scope of the activities which
18 U.S.C. 1913 was designed to protect
against. Second. the Federal Advisory
Committee Act itself does not reference
the Hatch Act, and there is already a
body of regulations on political
activities by Federal employees which
has been issued by the Office of
Personnel Management, 5 CFR Part 733.
Also. the Special Counsel of the Merit
Systems Protection Board. who has
responsibilities for investigation and
administrative prosecution of alleged
Hatch Act violations, issues advisory
opinions on Hatch Act questions. GSA
sees no need to issue regulations in this
area when there are already regulations
in place and an administrative ’
mechanism available through agencies
with greater responsibilities in thls area
than GSA.

Clarify the Procedures for Transmitting
Follow-up Reports on Presidential
Advisory Committee Recommendations

One commenter requested
clarification in § 101-6.1035(a) of the
proposed rule on the procedures
required for transmittal of follow-up
reports to the Congress on the
disposition of Presidential advisory
committee recommendations, as
required by section 6{b) of the Act. GSA
has decided to retain the proposed
language in the final rule without fyrther
modification at this time. GSA agrees
that there has been some confusion as to
whether the agency responsible for
supporting the Presidential advisory
committee, or GSA. should transmit the
report. GSA intends to propose further
guidance in a future revision to this final

rule following more consultation with
the affertad saancioa

Procedural and Administrative «
Comments

The final rule incorporates numerous
technical and procedural
recommendations made by several
commenters, particularly in the
following sections:

Secton Mogification
101-6 1007(0)(2} . Requres proposed charter with agency
jettar
101-8 1007id)(1} Proviges that date of charter fiing con-
stitutes date of estabhshmant
101-6.1013 ()3}  Etmnates proposed requrement for
and [c}3) providing copes Of thng letters o
GSA by adding prowsion for fling
dates an charers. makes raigted
change to copies of Prasxdential adh-
. 30ty commyttes chansrs furmshed to
¢ the Congress.
101-6.1015 {(a2)  Prowdes for limely notices m the Fed-
angd ()N, ersé Register on a calencarcay
; bass.
101-6.1017 {a) , Adds requwements that membersmp
ang {d). lists and closed meebng detesmna. -

| tons be inciused in records.
101-6.1025(0)......... Adds raquarernant from secton 10{c} of
the Act on the ceruficabon o the

I accwracy of mnutes of meetings,
101-6.1027(5}.......... i Adds requrement 1o notly Secrstanat
1 when an agency head lerminates a
| commies.

.. Provides for location for fiting copres of

§ repons weih the Library of Congress.

101-6.1035(d) ...

Other sections were also amended or
revised for clarity of intent, or corrected
for errors in content and format,

These sections include:

Secton Moditicaton
i
101-6.1002(d)..... Chlngn atabon of “the At to the
P Govemnmen in the Sunshne Act,
101 Clanties provision for consxenng the
6. 1007 ()3, i solection of members with respact 10
| attmrng talance.
101-5,1008..............| Comects utie of secton to preciude
: dvertent $ of
directed or suthonzed Dy law: or es-
| tablished by the President.
101-8.1013¢b)........... e raacing of lo preciude

101-6.1015(a)1).....; Clanfies prowsion that a Federsi Reg-

ister notice of sstablsnment i3 not

T tor w8 spacificatly

directedt Dy 18w Or establisned by the

Prasient.

Efimanates sentence concermwng files o
PERCiuCE Msnierpretaton.

Cianfies the status and rpie of the
Designated Federat Officer.

101-8.1027(8)(3) .....| Specties he maans

10164017 .o

101-8.1019.........c....

101-8.1025(81{1) ._... Clathes the process ivoiving rn. re-

arectes by iaw whose draton ex-
tands bcymd 2 vowrs.
101-6.1031{a}.......... % of 16 ancom-
pass m suthorzed by law:
spacties ihat the agancy head 1§
responedie for mwnor charier amend.
mants,

O

101481031} ... Soacifies that the agency hesd retains
final suthonty for amending certan
chorers.

Additional Instructions

Pursuant to section 7{d) of the Act the
LI DG § DU S . L N
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with respect to uniform fair rates of pay
for comparable services for members,
staffs and consultants of advisory
committees have been established after
consultation by the Administrator with
the-Dirgctor, Office of Personnel
Management.

Executive Order 12291

GSA has determined that this final
rule is not a major rule for purposes of
Executive Order 12291 of February 17,
1981. because it will not result in an
annual effect on the economy of $100
million or more. will not cause a major
increase in costs to consumers or others,
and will not have significant adverse
effects. GSA has based all
administrative decisions on this final
rule ort adequate information concerning
the need for and consequences of this
final rule. GSA has also determined that
the potential benefits to society from
this final rule far outweigh the potential
costs. has maximized the net benefits,
and has chosen the alternative involving
the least net cost to society.

Regulatory Flexibility Act

These regulations are not subject to
the regulatory flexibility analysis or
other requirements of 5 U.S.C. 603 and
604.

List of Subjects in 41 CFR Part 101-6

Civil rights. Government property
management. Grant programs.
Intergovernmental relations. Surplus
Government property, Relocation
assistance, Real property acquisition.
Federal advisory committees.

Accordingly, 41 CFR Part 101-6 is
amended as follows:

PART 101-6—MISCELLANEQUS
REGULATIONS

1. The authority citation for'41 CFR
Part 101-6 continues to.read as follows:

Authority: Sec. 205(c), 63 Stat. 390: 40
U.S.C. 486(c}); sec. 7, 5 US.C., App.; and E.O.
12024, 3 CFR 1977 Comp.. p. 158.

2. Subpart 101-6.10 is revised to read
as follows:

Subpart 101-6.10--Federal Advisory
Committes Managemsent

Sec.

101-6.1001 Scope.

101-6.1002 Policy.

101-6.1003 Definitions.

101-6.1004 Exampies of advisory meetings
or groups not covered by the Act or this
subpart.

101-6.1005 Authorities for establishment of
advisory committees.

101-6.1006 [Reserved]

101-6.1007 Agency procedures for
establishing advisory committees.

"101-6.1026

Sec.

101-6.1008

101-6.1009
head.

101-6.1010 [Reserved|

101-6.1011 Responsibilities of the
chairperson of an independent
Presidential advisory commuttee.

101-6.1012 [Reserved]

101-6.1013 Charter filing requirements.

101-6.1014 [Reserved]

101-6.1015 Advisory committee information
which must be published in the Federal

The role of GSA.
Responsibilities of an agency

Register.
101-6.1016 {Reserved]
101-6.1017 Responsibilities of the agency

Committee Management Officer.

101-6.1018 [Reserved]

101-6.1019 Duties of the Designated Federal
Officer.

101-6.1020 {Reserved]

101-6.1021 Public participation in advisory
committee meetings.

101-6.1022 [Reserved]

101-6.1023 Procedures for closing an
advisory committee meeting.

101-6.1024 {Reserved]

101-6.1025 Requirement for maintaining
minutes of advisory committee meetings.

[Reserved]

101-8.1027 Termination of advisory
committees.

101-6.1028 [Reserved|

101-6.1029 Renewal and rechartering of
advisory committees,

101-6.1030 [Reserved}

101-6.1031 Amendments to advisory
comumittee charters.

101-6.1032 [Reserved]

101-6.1033 Compensation and expense
reimbursement of advisory committee
members. staffs and consultants.

101-6.1034 [Reserved]

101-6.1035 Reports required for advisory
committees.

§ 101-8.1001 Scope.

{a) This subpart defines the policies,
establish minimum requirements, and
provide guidance to agency management
for the establishment, operation,
administration, and duration of advisory
committees subject to the Federal
Advisory Committee Act, as amended.
Reporting requirements which keep the
Congress and the public informed of the
number. purpose. membership.
activities. and cost of these advisory
committees are also included.

(b} The Act and this subpart do not
apply to advisory meetings or groups
listed in § 101-6.1004.

§101-6.1002 Policy.

The policy to be followed by Federal
departments. agencies, and
commissions. consistent with the
Federal Advisory Committee Act, as
amended. is as follows:

{a) An advisory committee shall be
established only when it is essential to
the conduct of agency business.
Decision criteria include whether
committee deliberations will result in

the creation or elimination of. or change
in regulations, giridelines. or ryles
affecting agency business: whether the
information to be obtained is already
available through another advisory
committee or source within the Federal
Government: whether the committee
will make recommendations resulting in
significant improvements in service or
reductions in cost: or whether the
committee’s recommendations will
provide an important additional
perspective or viewpoint impacting
agency operations:

{b) An advisory committee shall be
terminated whenever the stated
objectives of the committee have been
accomplished: the subject matter or
work of the committee has become
obsolete by the passing of time or the
assumption of the committee's main
functions by another entity within the
Federal Government; or the agency
determines that the cost of operation is
excessive in relation to the benefits
accruing to the Federal Government;

{c} An advisory committee shall be
balanced in its membership in terms of
the points of view represented and the
functions to be performed: and

(d) An advisory committee shall be
open to the public in its meetings except
in those circumstances where a closed
meeting shall be determined proper and
consistent with the provisions in the
Government in the Sunshine Act. 3
U.S.C. 552(b).

‘§ 101-6.1003 Detfinitions.

“Act” means the Federal Advisory
Committee Act, as amended. 35U S.C..
App.

“Administrator’” means the
Administrator of General Services.

“Advisory committee” subject to the
Act means any committee, board.
commission, council. conference. panel.
task force, or other similar group. or any
subcommittee or other subgroup thereof.
which is established by statute. or
established or utilized by the President
or any agency official for the purpose of
obtaining advice or recommendations
on issues or policies which are within
the scope of his or her responsibilities.

“Agency" has the same meaning as in
section 551(1) of Title 5 of the United
States Code.

“Committee Management Secretariat”
(“Secretariat"}. established pursuant to
the Act is responsible for all matters
relating to advisory committees. and
carries out the Administrator's
responsibilities under the Act and
Executive Order 12024.

“Committee member” means an
individual who serves by appointment
on an advisory committee and has the
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e8! right and obligation to participate in
ae activities of the committee, including
voting on committee recommendations.
“Presidentia} advisory committee”
means any advisory committee which
adyises the President. It may be
established by the President or by the

Congress. or used by the President in the

interest of obtaining advice or
recommendations for the President.
“Independent Presidential advisory
committee” means any Presidential
advisory committee not assigned by the
President, or the President’'s delegate, or
by the Congress in law, to an agency for

adrministrative and other support and for

which the Administrator of General
Services may provide administrative
and other support on a reimbursable
basis.

“Staff member” means any individual
who serves in a support capacity to an
advisory committee. :

“Utilized" {or “used"), as referenced
in the definition of “Advisory
committee” in this section, means a
committee or other group composed in
whole or in part of other than full-time
officers or employees of the Federal
Government with an established

__existence outside the agency seeking its
“lvice which the President or agency

okicial{s} adopts, such as through
institutional arrangements, as a
preferred source from which to obtain
advice or recommendations on a
specific issue or policy within the scope
of his or her respongibilities in the same
manner as that individual would obtain
advice or recommendations from an
established advisory committee.

§ 101-6.1004 Exampies of advisory
maeetings or groups not coversd by the Act
or this subpart. ’

The following are examples of
advisory meetings or groups not covered
by the Act or this subpart;

{a) Any committee composed wholly
of full-time officers or employees of the
Federal Covernment:

{b) Any advisory committee
specifically exempted by an Act of
Congress;

{c] Any advisory committee
established or utilized by the Central
Intelligence Agency;

{d) Any advisory committee
established or utilized by the Federal
Reserve System:

{e) The Advisory Committee aon
Intergovernmental Relations;

{f) Any local civic group whose

¢ rimary function is that of rendering a
public service with respect to a Federal
grogram, or any State or local
committee, council, board. commission,
or similar group established to advise or

make recommendations to State or local
officials or agencies;

(g) Any committee which is
established to perform primarily
operational as opposed to advisory
functions. Operational functions are
those specifically provided by law. such
as making or implementing Government
decigions or policy. An operational
committee may be covered by the Act if
it becomes primarily advisory in nature.
It is the responsibility of the
administering agency to determine
whether such a committee is primarily
operational. If so, it would not fall under
the requirements of the Act and this
Subpart, but would continue to be
regulated under relevant laws, subject to
the direction of the President and the
review of the appropriate legislative
committees;

(h) Any meeting initiated by the
President or one or more Federal
official(s) for the purpose of obtaining
advice or recommendations from one
individual;

(i) Any meeting initiated by a Federal
official(s) with more than one individual
for the purpose of obtaining the advice
of individual attendees and not for the
purpose of utilizing the group to obtain
consensus advice or recommendations.
However, agencies should be aware that
such a group would be covered by the
Act when an agency accepts the group's
deliberations as a source of consensus
advice or recommendations;

{i} Any meeting initiated by a group
with the President or one or more
Federal official{s] for the purpose of
expressing the group’s view, provided
that the President or Federal official(s)
does not use the group recurrently as a
preferred source of advice or
recommendations;

{k} Meetings of two or mare advisory
committee or subcommittee members
convened solely to gather information or
conduct research for a chartered
advisory committee, to analyze relevant
issues and facts. or to draft proposed
position papers for deliberation by the
advisory committee or a subcommittee
of the advisory committee: or

{1} Any meeting with a group initiated
by the President or one or more Federal
official(s) for the purpose of exchanging
facts or information,

§ 101-8.1005 Authorities for sstabiishment
of advisory committees.

An advisory committee may be
egtablished in one of four ways:

{a) By law where the Congress
specifically directs the President or an
agency to establish it;

{b) By law where the Congress
authdrizes but does not direct the
President or an agency to establish it. In

this instance, the responsible agency
head shall follow the procedure®
provided in § 101-8.1007;

{c) By the President by Executive
Order: or

{d) By an agency under general
agency authority in Title § of the United
States Code or under other general
agency-authorizing law. In this instance.
an agency head shall follow the
procedures provided in § 101-6.1007.

§ 101-6.1006 [Reserved]

§ 101-6.1007 Agency procedures for
astablishing advisory commitiees.

(a) When an agency head decides that
it is necessary to establish a committee,
the agency must donsider the functions
of similar committees in the same
agency before submitting a consultation
to GSA to ensure that no duplication of
effort will occur. )

{b} In establishing or utilizing an ™~
advisory committee, the head of an
agency or designee shall comply with
the Act and this subpart, and shail:

{1) Prepare a proposed charter for the
committee which includes the
information listed in section 9(c} of the
Act; and

{2) Submit a letter and the proposed
charter to the Secretariat proposing to
establish or use, reestablish, or renew
an advisory committee. The letter shall
include the following information:

{i} An explanation of why the
committee is essential to the conduct of
agency business and in the public
interest:

{ii} An explanation of why the

"committee's functions cannot be

performed by the agency, another
existing advisory committee of the
agency. or other means such as a public
hearing; and

(iii) A description of the agency's plan
to attain balanced membership. For
purposes of attaining balance. agencies
shall consider for membership
interested persons and groups with
professional or personal qualifications
or experience to contribute to the
functions and tasks to be performed.
This shouid be construed neither to limit
the participation, nor compel the
selection of any particular individual or
group to obtain divergent points of view
that are relevant to the business of the
advisory committee.

{3) Subcommittees that do not
function independently of the full or
parent advisory committee need not
follow the requirements of paragraphs
{b])(1) and {b)(2} of this section.
However, they are subject to all other
requirements of the Act.
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{4) The requirements of paragraphs
{b){1) and {b)}{2) of this section shall
apply for any subcommittee of a
chartered advisory committee, whether
its members are drawn in whole or in
part from the full or parent advisory

.comimnittee, which functions

independently of the parent advisory
committee such as by making
recommendations directly to the agency
rather than for consideration by the
chartered advisory committee.

[c) The Secretariat will review the
proposal and notify the agency of G8A's
views within 15 calendar days of
receipt. if possible. The agency head
retains final authority for establishing a
particular advisory committee.

{d} The agency shall notify the
Secretariat in writing that either:

{1} The advisory committee is being
established. The filing of the advisory
committee charter as specified in § 101~
6.1013 shall be considered appropriate
written notification in this instance. The
date of filing constitutes the date of
establishment or renewal. The agency
head shall then comply with the
pravisions of § 101-6.1009 for an
established advisory committee: or

{2) The advisory committee is not
being established. In this instance, the
agency shall also advise the Secretariat
if the agency head intends to take any
further action with respect to the
proposed advisory committee.

§ 101-6.1008 The role of GSA.

{a) The functions under section 7 of
the Act will be performed for the
Administrator by the Secretariat. The
Secretariat assists the Administrator in
prescribing administrative guidelines °
and management controls for advisory
committees, and assists other agencies
in implementing and interpreting these
guidelines. In exercising internal
controls over the management and
supervision of the operations and

-procedures vested in each agency by

section 8(b) of the Act and by § 101-
6.1009 and § 101-8.1017 of this rule,
agencies shall conform to the guidelines
prescribed by GSA.

{b) The Secretariat may request
comments from agencies on
management guidelines and policy
issues of broad interagency interest or
application to the Federal advisory
committee program.

{c) In advance of issuing informal
guidelines, nonstatutory reporting
requirements. and administrative
procedures such as report.formats or
automation, the Secretariat shall request
formai or informal comments from
agency Committee Management
Officers.

§ 101-6.1009 Responsibilities of any
agency head.

The head of each agency that uses one
or more advisory committees shall
ensure:

{a) Compliance with the Act and this
subpart:

{b} Issuance of administrative
guidelines and management controls
which apply to all advisory committees
established or used by the agency:

{c) Designation of a Committee
Management Officer who shall carry out
the functions specified in section 8(b) of
the Act:

(d) Provision of a written
determination stating the reasons for
closing any advisory committee meeting
to the public;

(e} A review, at least annually, of the
need to continue each existing advisory
committees, consistent with the public
interest and the purpose of functions of
each committee:

(f) Rates of pay are justified and
levels of agency support are adequate;

(8} The appointment of a Designated
Federa! Officer for each advisory
committee and its subcommittees:

{h} The opportunity for reasonable
public participation in advisory
committee activities; and

(i} That the number of committee
members is limited to the fewest
necessary to accomplish committee
objectives.

§ 101-6.1010 [Reserved]

§ 101-8.1011 Responsibilities of the
chairperson of an independent Presidential
advisory committes.

The chairperson of an independent
Presidential advisory committee shall
comply with the Act and this subpart
and shall:

(a) Consult with the Administrator
concerning the role of the Designated
Federal Officer and Committee
Management Officer; and

(b] Fulfill the responsibilities of an
agency head as specified in paragraphs
(d) and (h) of § 101-6.1009,

§ 101-8.1012 [Reservad]

§ 101-6.1013 Charter filing requirements.

No advisory committee may operate,
meet, or take any action until its charter
has been filed as follows:

(8) Advisory committee established,
used, reestablished, or renewed by an
agency. The agency head shall file—

(1) The charter with the standing
committees of the Senate and the House
of Representatives having legisiative
jurisdiction of the agency:

(2) A copy of the filed charter with the
Library of Congress, Exchange and Gift
Division, Federal Documents Section.

Federal Advisory Commitige Desk.
Washington, DC 20540: an

{3) A copy of the charter indicating the
Congressional filing date. with the
Secretariat.

(b} Advisory committee specifically
directed by law or authorized by low.
Procedures are the same as in paragraph
{a} of this section.

{c) Presidential advisory committee.
When either the President or the
Congress establishes an advisory
committee that advises the President.
the responsible agency head or. in the
case of an independent Presidential
advisory committee, the President’s
designee shall file—

(1) The charter with the Secretariat:

(2} A copy of the filed charter with the
Library of Congress; and

{3} If specifically directed by law. a
copy of the charter indicating its date of
filing with the Secretariat, with the
standing committees on the Senate and
the House of Representatives having
legislative jurisdiction of the agency or
the independent Presidential advisory
committee.

§ 101-6.1014 [Resarved]

§ 101-6.1015 Advisory committee
infermation which must be published in thr
Federal Register.

(a) Committee establishment,
reestablishment, or renewal. (1} A
notice in the Federal Register is required
when an advisory committee. except a
committee specifically directed by law
or established by the President by
Executive Order, is established. used.
reestablished. or renewed. Upon
receiving notification of the completed
review from the Secretariat in
accordance with paragraph (c] of § 101-
6.1007, the agency shall publish a notice
in the Federal Register that the
committee is being established. used.
reestablished. or renewed. For a new
committee, such notice shall also
include statements describing the nature
and purpose of the committee and that
the committee is necessary and in the
public interest.

{2) Establishmeant and reestabhshmem
notices shall appear at least 15 calendar
days before the committee charter is
filed, except that the Secretariat may
approve less than 15 days when
requested by the agency for good cause.
The 15-day advance notice requirement
does not apply to committee renewals,
notices of which may be published
concurrently with the filing of the
charter.

(bl Committee meetings. (1) The
agency or an independent Presidential
advisory committee shall publish at
least 15 calendar days prior to an

—

~
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advisory committee meeting a notice in
the Federal Register, which includes:

{i) The exact name of the advisory
committee as chartered;

{ii} The time. date. place. and purpose
of the meeting:
. tii#} A summary of the agenda: and

+{1%} A statement whether all or part of

the meeting is open to the public or
closed. and if closed, the reasons why.
citing the specific exemptions of the
Government in the Sunshine Act (3
U.S.C. 552{b}) as the basis for closure.

(2} In exceptional circumstances, the
agency or an independent Presidential
advisory committee may give less than
15 days notice. provided that the
reasons for doing so are included in the
committee meeting notice published in
the Federal Register,

§ 101-6.1016. (Reserved]

§ 101-6.1017 Responsibiiities of the
agency Committes Management Officer.

In addition to implementing the
provisions of section 8(b) of the Act, the
Committee Management Officer will
carry out all responsibilities delegated
by the agency head. The Committee
Management Officer should also ensure
that section 10(b). 12(a} and 13 of the
Act are implemented by the agency to
provide for appropriate recordkeeping.
Records include. but are not limited to:

{a) A set of approved charters and
membership lists for each advisory
committee;

(b) Copies of the agency's portion of
the Annual Report of Federal Advisory
Committees required by paragraph (b) of
§ 101-6.1035;

{c) Agency guidelines on committee
management operations and procedures
as maintained and updated: and

{d) Agency determinations to close
advisory committee meetings as
required by paragraph (c) of § 101~
6.1023.

§ 101-6.1018 [Reserved]

§ 101-6.1019 Duties of the Designated
Federai Otficer.

The agency head or, in the case of an
independent Presidential advisory
committee, the Administrator shall
designate a Federal officer or employee.
who may be either full-time or
permanent part-time, to be the
Designated Federal Officer for each
advisory committee and its

ubcommittees, who:

(a) Must approve or call the meeting
of the advisory committee;

{b) Must approve the agenda:

{c} Must attend the meetings;

(d) Shall adjourn the meetings when
such adjournment is in the public
interest; and

{e) Chairs the meeting when so
directed by the agency head.

{f) The requirement in paragraph (b) of
this section does not apply to a
Presidential advisory committee.

§ 101-6.1020 [Reserved]

§ 101-6.1021 Public participation in
advisory committee mestings.

The agency head, or the chairperson
of an independent Presidential advisory
committee, shall ensure that—

{a) Each advisory committee meeting
is held at a reasonable time and in a
place reasonably accessible to the
public:

{b) The meeting room size is sufficient
to accommodate advisory committee
members, committee or agency staff,
and interested members of the public;

(c) Any member of the public is
permitted to file a written statement
with: the advisory committee; and

{d) Any member of the public may
speak at the advisory committee
meeting if the agency’s guidelines so
permit.

§101-8.1022 [Reserved]

§101-8.1023 Procedures for ciosing an
advisory committes mesting.

{a) To close all or part of a meeting,
an advisory committee shall submit a
request to the agency head or, in the
case of an independent Presidential
advisory committee, the Administrator,
citing the specific provisions of the
Government in the Sunshine Act (5
U.8.C. 552(b)) which justify the closure.
The request shall provide the agency
head or the Administrator sufficient
time to review the matter in order to
make a determination prior to
publication of the meeting notice
required by § 101-8.1015(b).

{b] The general counsel of the agency
or, in the case of an independent
Presidential advisory committee, the
general counsel of the General Services
Administration should review all
requests to close meetings.

(c} If the agency head or. in the case
of an independent Presidential advisory
committee. the Administrator agrees
that the request is consistent with the
provisions in the Government in the
Sunshine Act and the Federal Advisory
Committee Act, he or she shall issue a
determination that all or part of the
meeting be closed.

{d) The agency head, or the
chairperson of an independent
Presidential advisory committee, shall:

{1) Make a copy of the determination
available to the public upon request; and

{2) State the reasons why all or part of
the meeting is closed, citing the specific
exemptions used from the Government

in the Sunshine Act in the meeling
notice published in the Federal Register.

§101-6.1024 [Reserved]

§101-6,1025 Requirement for maintaining
minutes of advisory committee meetings.

{a) The agency head or. in the case of
an independent Presidential advisory
committee, the chairperson shall ensure
that detailed minutes of each advisory
committee meeting are kept. The
minutes must include:

{1) Time. date. and place:

{2} A list of the following persons who
were present:

(i} Advisory committee members and
staff;

(i1} Agency em\:loyees: and

(ili) Members of the public who
presented oral or written statements:

(3} An estimated number of other
members of the public present: .

{4) An accurate description of each
matter discussed and the resolution, if
any, made by the committee of such
matter; and

{5) Copies of each report or other
document received, issued, or approved
by the committee.

(b) The chairperson of each advisory
committee shall certify to the accuracy
of all minutes of advisory committee
meetings.

§101-6.1026 [Reserved)

§ 101-6.1027 Termination of advisory
committess.

{a} Any advisory committee shall
automatically terminate not later than 2
years after it is established,
reestablished, or renewed, unless:

{1) Its duration is otherwise provided
for by law;

{2) The President or agency head
renews it prior to the end of such period;
or

{3) The President or agency head
terminates it before that time by
revoking or abolishing its establishment
authority.

{b) If an agency head terminates an
advisory committee, the agency shall
notify the Secretariat of the effective
date of termination.

§101«6,1028 [Reserved]

§101-3.1029 HRenewal and rechartering of
advisory commitiees. .

{a} Advisory committees specifically
directed by law:

{1) Whose duration extends beyond 2
years shall require rechartering by the
filing of a new charter every 2 years
after the date of enactment of the law
establishing the committee. If a new
charter is not filed, the committee is not.
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terminated. but may not meet or take
any action.

(2) Which would terminate under the
provisions of section 14 of the Act. and
for which renewal would require
reauthorization by law, may be
regstablished by an agency provided
that the agency complies under general
agency authority with the provisions of
§ 101-6.1007.

(b} Advisory committees established
by the President may be renewed by
appropriate action of the President and
the filing of a new charter.

(c) Advisory committees authorized
by law or established or used by an
agency may be renewed. provided that
at least 30 but not more than 60 days
before the committee terminates. an
agency head who intends to renew a
committee complies with the provisions
of § 101-6.1007.

§ 101-6.1030 [Reserved)

§ 101-6.1031 Amendments to advisory
committee charters.

{a) Committees specifically directed
by law or authorized by law: or
established by the President. The
agency head shall be responsible for
ensuring that any minor technical
changes made to current charters are
consistent with the relevant statute or
Executive Order. When the Congress by
law. or the President by Executive
Order. changes the authorizing language
which has been the basis for
establishing an advisory committee, the
agency head. or the chairperson of an
independent Presidential advisory
committee, shall:

{1) Amend those sections of the
current charter affected by the new law

- or Executive Order: and

(2) File the amended charter as
specified in § 101-6.1013.

{(b) Committees established or used by
an agency. The charter of an advisory
committee established under general
agency authority may be amended when
an agency head determines that the
existing charter no longer accurately
reflects the objectives or functions of the
committee. Changes may be minor, such
as revising the name of the advisory
committee, or modifying the estimated
umber or frequency of meetings.
“hanges may also be major such as
inose dealing with the objectives or
composition of the committee. The
agency head retains final authority for
amending the charter of an advisory
committee. Amending any existing
advisory committee charter does not
constitute renewal of the committee
under § 101-6.1029.

{1) To make a minor amendment to a
committee charter. an agency shall:

(i} Amend the charter language as
necessary, and

(ii) File the amended charter as
specified in § 101-6.1013.

(2) To make a major amendment to a
committee charter. an agency shall:

(i) Amend the charter language as
necessary;

(ii) Submit the proposed amended
charter with a letter to the Secretariat
requesting GSA's views on the amended
language. along with an explanation of
the purpose of the changes and why
they are necessary. The Secretariat will
review the proposed changes and notify
the agency of GSA's views within 15
calendar days of the request. if possible:
and

(iii) File the amended charter as
specified in § 101-6.1013.

§ 101-6.1032 [Reserved]

§ 101-6.1033 Compensation and expense
reimbursement of advisory committee
members, staffs and consultants.

(a) Uniform pay guidelines for
members of an advisory committee.
Nothing in this subpart shall require an
agency head to provide compensation.
unless otherwise provided by law. to a
member of an advisory committee.
However, when compensation is
deemed appropriate by an agency. it
shall fix the pay of the members of an
advisory committee to the daily
equivalent of a rate of the General
Schedule in 5 U.S.C. 5332 unless the
members are appointed as consultants
and compensated under 5 U.S.C. 3109. In
determining an appropriate rate of pay
for the members. an agency shall give
consideration to the significance. scope,
and technical complexity of the matters
with which the advisory committee is
concerned and the qualifications
required of the members of the advisory
committee. An agency may not fix the
pay of the members of an advisory
committee at a rate higher than the daily
equivalent of the maximum rate for a
GS-15 under the General Schedule,
unless a higher rate is mandated by
statute, or the head of the agency has
personally determined that a higher rate
of pay under the General Schedule is
justified and necessary. Such a
determination must be reviewed by the
head of the agency annually. Under this
subpart, an agency may not fix the pay
of the members of an advisory
committee at a rate of pay higher than
the daily equivalent of a rate for a GS-
18, as provided in 5 U.S.C. 5332.

{b) Pay for staff members of an
advisory committee. An agency may fix
the pay of each advisory committee staff
member at a rate of the General
Schedule 1n which the Staff member's

position would appropriately be placed
(5 U.S.C. Chapter.31). An agency may
not fix the pay of a staff membé& at a
rate higher than the daily equivalent of
the maximum rate for GS-15. unless the
agency head has determined that under
the General Schedule the staff member's
position would appropriately be placed
at a grade higher than GS-15. This
determination must be reviewed
annually by the agency head.

(1) In establishing rates of
compensation. the agency head shall
comply with any applicable statutes.
regulations. Executive Orders. and
administrative guidelines.

(2} A staff member who is a Federal
employee shall serve with the
knowledge of the Designated Federal
Officer and the approval of the
employee's direct supervisor. [f a non-
Federal employee. the staff member
shail be appointed in accordance with
applicable agency procedures, following
consultation with the advisory
committee.

(c) Pay for consultants to an advisory
committee. An agency shall fix the pay
of a consultant to an advisory
committee after giving consideration to
the qualifications required of the
consultant and the significance. scope.
and technical complexity of the work.
The compensation may not exceed the
maximum rate of pay authorized by 5
U.S.C. 3109. and shall be in accordance
with any applicable statutes.
regulations, Executive Orders and
administrative guidelines.

(d) Gratuitous services. In the absence
of any special limitations applicable io a
specific agency. nothing in this subpart
shall prevent an agency from accepting
the gratuitous services of an advisory
committee member. staff member. or
consultant who agrees in advance to
serve without compensation.

{(e) Travel expenses. Advisory
committee members and staff members.
while engaged in the performance of
their duties away from their homes or
regular places of business. may be
allowed travel expenses, including per
diem in lieu of subsistence. as
authorized by section 5703 of Title 5.
United States Code. for persons
employed intermittently in the
Government service.

(f) Services for handicapped
members. While performing advisory
committee duties, an advisory
committee member who is blind or deaf
or who qualifies as a handicapped
individual may be provided services by
a personal assistant for handicapped
employees if the member:

(1) Qualifies as a handicapped
individual as defined by section 501 of
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the Rehabilitation Act of 1973 (29 U.S.C.
794); and

{2) Does not otherwise qualify for
assistance under 5 U.8.C. 3102 by reason
of being an employee of an agency.

(g} Bxclusions. (1) Nothing in this
séction shall prevent any person who
{without regard to his or her service
with an advisory committee) is a full-
time Federal employee from receiving.
compensation at a rate which he or she
otherwise would be compensated as a
full-time Federal employee.

{2) Nothing in this section shall
prevent any person who immediately
before his or her service with an
advisory committee was a full-time
Federal employee from receiving
compensation at the rate at which he or
she was compensated as a full-time

. Federal employee.

{3) Nothing in this section shall affect
a rate of pay or a limitation on a rate of
pay that is specifically established by
law or a rate of pay established under
the General Schedule classification and

pay system in chapter 51 and chapter 53
of Title 5, United States Code.

§ 101-6.1034 [Reserved]

§ 101-6.1035 Reports required for
advisory committees,

{a) Within one year after a
Presidential advisory committee has
submitted a public report to the
President. the President or his delegate
will prepare a follow-up report to the
Congress detailing the disposition of the
committee's recommendations in
accordance with section 6{b) of the Act:

(b} The President's annual report to
the Congress shall be prepared by GSA
based on reports filed on a fiscal year
basis by each agency consistent with
the information specified in section 6(c}
of the Act. Reports from agencies shall
be consistent with instructions provided
annually by the Secretariat. This report
has been cleared in accordance with
FIRMR 201-45.6 in 41 CFR Chapter 201
and assigned interagency report control
number 0304-GSA-XX,

(¢} In accordance with section 10(d} of
the Act, advisory committees holding
closed meetings shall issue reports at
least annually, setting forth a summary
of activities consistent with the policy of
Section 552{b) of Title 5. United States
Code.

(d) Subject to section 552 of Title 5.
United States Code. eight copies of each
report made by an advisory committee.
including any report on closed meetings
as specified in paragraph {c) of this
section, and. where appropriate.
background papers prepared by
consultants. shall be filed with the
Library of Congress as required by
section 13 of the Act. for public
inspection and usk at the location
specified in paragraph {a)(2) of § 101~
6.1013.

Dated: November 24, 1987.

T.C. Golden,

Administrator of General Services.

{FR Doc. 87-27778 Filed 12-1-87; 8:45 am}
BILLING CODE 8320-34-M
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GENERAL SERVICES SUPPLEMENTARY INFORMATION: renewing agency must provide a
ADMINISTRATION description of its plan to attain fairly

41 CFR Part 101-8
(FPMR Amdt. A-48]

. Federul Advisory Committee

Management

AGENcY: Office of Administration, GSA.
AcTiON: Final rule.

suMmany: This final rule provides
additional administrative and
interpretive guidelines and management
controls for Federal agencies concerning
the impiementation of the Federal
Advisory Committee Act, as amended (5
U.S.C.. App.) (hereinafter “the Act”). In
a previous issue of the Federal Register,
GSA pubiished an initial final rule on
the management of Federal advisory
committees {52 FR 450828, December 2,
1987). This new final rule revises the
current rule to improve further the
management and use of Federal -
advisory committees in the Executive
Branch of the Federal Government,
These revisions: {1) Clarify the
guidelines applicable 1o achieving
committee memberships which are
balanced in a way that is fair and
consistent with section 5(bj of the Act:
{2) add new language which cross-
references regulations relating to
Federal conflict-of-interest statutes and
standards of conduct within the final
rule; (3] clarify the procadures for
transmitting {ollow-up reports to the
Congress as required by section 6(b) of
the Act on Presidentiai advisory
committee recommendations; and (4)
provide that annual agency fiscal year
reports to GSA shall also include
information requested to carry out the
annual comprehensive review required
by section 7(b) of the Agt. Corrections of
minor, nonsubstantive errors in the text
of the original finai rule have also been
made. .

EFFECTIVE DATE: October 8, 1969,
ADORESSES: Ceneral Services
Administration. Commitice Management
Secretariat {CTM), Washington, DC
20408.

Copies of the two comments received
are available for public inapection in
Room 6206 of the General Services
Building, 18th and F Streets. NW..
Washington. DC.

EOR FURTHER INFORMATION CONTACT:
Charles F. Howton, Senior Committee
Management Specialist. Committee
Management Secretariat, Office of
Management Services, Office of
Administration, General Services
Administration, Washington, DC 20408
{202} 5234884,

Background

GSA's authority for administering the
Act is contained in section 7 of the Act
and Executive Order 12024 (42 FR 81448,
3 CFR, 1977 Comp.. p. 158). Under
Executive Order 12024, the President
delegated to the Administrator of
General Services all of the functions
vested in the President by the Act. as
amended. except that the Annual Report

- to the Congress required by section 8{(c}

shall be prepared by the Administrator
for the President’s consideration and
transmittal to the Congress,

Discussion of Comments

GSA published a notice of proposed
rulemaking in the Federal Register on
the management of Federal advisory
commitiees, with a 60-day comment
period ending on February 28, 1969 (33
FR 53022, December 30, 1988). No
Federal agency submitted substantive
recommendations. Two non-Federsal
commenters responded in writing and
were highly supportive of the proposed
rule, stating, for example, that "The
proposed rule provides greater guidance
to agencies * * *” and, that “The
changes proposed by GSA * * *
represent a mejor improvement over the
existing rules.” Both commenters offered
suggestions {or improving two sections

- of the proposed rule, both of which

pertained to provisions relating to
balanced membership of advisory
committees. These comments discussed
thres recommendations made in reistion
to § 101-6.1007(b}{2}(lii) and to § 101~
8.1015(a}{1) of the proposed rule. The
disposition of these recommendations is
addreswed as follows:

Require that Agenciss Include in Their
Balonced Membership Plons a
Description of Plans To Attain and
Maintain-Fairly Balanced Mambership

One commenter stated that the final
rule shouid require agencies to describe
plans to maintain fairly balanced
membership, since * * * “advisory
committees undergo changes from the
initial composition through routine
membership rotations or the resignation
and replacement of members.” GSA
agrees that advisory committees often
have changing membership composition.

However, section 14{a}(2}(A} of the
Act provides that advisory committees
established by sgencies shall terminate
after two years unless renewed by
appropriate action. In § 101-8.1029(c} of
the original final rule. GSA requires that
an agency head who intends to renew a
committee comply with the provisions of
§ 101-8.1007 of the final rule duplicating
procedures for establishment. The

balanced membership on a biennial
basis and. tharefore, must addPess at the
time of renewal any changes to the
composition of the committee which
may have occurred since its
establishment or last renewal. GSA
recognizes the merit of this suggestion,
but believes that the Act and existing
rule already provide for agencies to
accommodate the requirement for fairly
balanced membership. GSA, therefore,
has not adopted this recommendation.

Require thot Agencies Consider and
Select a Cross-Section of Certain
Membership Categories

The other commenter was of the

‘opinion that the language in the

proposed rule rdquiring that an agency
consider {only) certain categories of
potentiai members seemed to suggest
that * * * “s0 long as an agency has
‘considered’ a cross-section of views
and interests in the course of putting a
committes together, it can ultimately
select any composition it wants.
including one which is one-sided and
imbalanced.” GSA does not believe that
the guidance provided in the rule
necessarily will causs agencies to adopt
this perceived course with regard to
membership ssiection, leading io the
results suggested by this commenter.

In any case. § 101-8.1015(a)(1) of the
new final rule will now require the
agency to publish in advance in the
Federal Register its description of its
plan to attain fairly balanced
membership. ailowing for public
comments which could inciude those
offered by any interested party who
might disagree that the committee wiil
be fairly balanced. Furthermore, since
the eventuai selection of members for
the composition an advisory committee
established under this provision rests
with-the agency head, GSA does net
believe that the final rule can compel an
agency to make any particular
membership selection. GSA has,
tharefore, not adopted this
recommendation.

Require that an Agency's Federal
Register Notice of Establishment Solicit
the Proposai of Specific Nominees for
Inclusion on a Committes

With regard to the Federal Ragister
notice of sstablishment required by
§101-8.1015({a)(1) of the final rule, the
pravious commenter also suggested
further that * * * “by requiring agencies
to give the public an opportunity to
commant on the plan for attaining fairly
balanced membership. including by
proposing specific nominees for
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inclusion on the committee * * * (that)
This would be invaluable to the public
and would also be of great benefit to
agencies, because it would ensure that
they would have the most information
possible about potential committee
members.”

Fot the following reasons, GSA has
nbt adopted this suggestion. First, a
notice of establishment normally
containg the name and telephnne
number of the agency official
responsible for responding to questions
from. or for receiving comments
provided by, any interested person.
Such ccmments can include proposals
for specific nominees for membership on
a commuitee. Second, notices of
establishment frequently are published
by an agency prior to the selection of
members, and the agency would have
the opportunity to consider the
commenter’s suggestions of potential
members. Even if an agency has chosen
the members of a committee prior to the
publication of the notice, it can make
changes to the membership at any time
during the life of the committee. Third,
GSA is of the opinion that the overall
purpose of the Federal Register notice of
establishment, which in accordance
with § 101-8.1015(a)(2) of the final rule
shall appear at least 15 days before the
filing of the committee’s charter, is to
provide the public an opportunity to
comment on the necessity or any otber
aspect of the proposed committee.

Additional Information’

The guidelines contained in this final
rule with respect to § 101-6.1008(d),
wherein GSA may solicit the assistance
of the Office of Management and Budget
in agsuring the completion of follow-up
reports required by section 8(b) of the
Act, were developed by GSA after
consultation with that agency.

Similarly, the guidelines contained in
this final rule with respect to § 101-
8.1009(j), wherein an agency héad shall
ensure that the interests and affiliations
of advisory committee members are
reviewed consistent with regulations
published by the Office of Government
Ethics, were developed by GSA after
consultation with that agency,

Executive Order 12291

GSA has determined that this final
rule is not a major rule for the purposes
of Executive Order 12291 of February 17,
1981, because it will not result in an

nnual effect on the economy of $100
million or more, will not cause a major
increase in costs to consumers or others,
and will not have significant adverse
effects. GSA has baged all
administrative decisions on this final
rule on adequate information concerning

the need for and consequences of this
final rule. GSA has also determined that
the potential benefits to society from
this final rule far outweight the potential
costs, has maximized the net benefits,
and has chosen the alternative involving
the least cost to society.

Regulatory Flexibility Act

These regulations are not subject to
the regulatory flexibility analysis or
other requirements of 5 U.S.C. 803 and
604.

List of Subjects in 41 CFR Part 101-8

Civil Rights, Government property
management, Grant programs,
Intergovernmental relations, Surplus
Government property, Relocation
assistance, Real property acquisition,
Federal advisory committees.

Accordingly, 41 CFR part 101-8 is
amended as follows:

PART 101-8—~MISCELLANEOUS
REGULATIONS

1. The authority citation for 41 CFR
part 101-8 continues to read as follows:

Authority: Sec. 205(c), 83 Stat. 390; 40
U.S.C. 488{c}; sec. 7, 3 U.S.C.. App.; and EO.
12024, 3 CFR 1977 Comp.. p. 158,

2. Section 101-8.1001 is amended by
revising paragraph (a} to read follows:

§ 101-8.1001 Scope.

{a) This subpart defines the policies,
establishes minimum requirements, and
provides guidance to agency
management for the establishment,
operation, administration, and duration
of advisory committees subject to the
Federal Advisory Committee Act, as
amended. Reporting requirements which
keep the Congress and the public
informed of the number, purpose,
membership activities, and cost of these
advisory committees are also included.
* L * *

3. Section 101-0.1002 is amended by
revising paragraph (c) to read as
follows:

4 101-6.1002 Policy.

(c) An advisory committee shall be
fairly balanced in its membership in
terms of the points of view represented
and the functions to be performed; and

4. Section 101-8.1007 is amended by
revising the introductory text of
paragraph (b)(2) and paragraph {b)(2)(iii)
to read as follows:

$ 101-8.1007 Agency procedurss for
sstabilshing advisory committees.
*

- * * *

(b] [ 2 2

{2) Submit a letter and the proposed
charter to the Secretariat proposing to
establish or use, reestablish, or renew
an advisory committee. The letter shall
include the following information:

. . * * *

{ii1} A description of the agency's plan
{o attain fairly balanced membership.
The plan will ensure that, in the
selection of members for the committee,
the agency will consider a cross-section
of those directly affected, interested,
and qualified, as appropriate to the
nature and functions of the committee.
Committees requiring technical
expertise should include persons with
demonstrated professional or personal
qualifications and experience relevant
to the functions and tasks to be
performed.

- - * * »

5. Section 101-8.1008 is amended by
adding paragraph (d) to read as fgllows:

§ 101-8.1008 The role of GSA.

. . L ] * | ]

{d) The Secretariat shall assure that
follow-up reports required by section
#{b) of the Act are prepared and
transmitted to the Congress as directed
by the President; either by his delegate,
by the agency responaible for providing
support to a Presidential advisory
committee, or by the responsible agency
or organization designated pursuant to
paragraph {c) of § 101-8.1011. In
performing this function, GSA may
solicit the assistance of the Office of
Management and Budget and other
appropriate organizations, as deemed
appropriate.

8. Section 101-8.1000 is amended by
revising paragraphs (e), (h) and (i); and
by adding paragraphs (j) and (k] to read
as follows:

§101-8.1009 Responsibllities of an
sgency haad.

(e] A review, at least annually, of the
need to continue each existing advisory
committee, consistent with the public
interest and the purpose and functions
of each committee; '

[ 3 L * » *

(h) The opportunity for reasonable
public participation in advisory -
committee activities;

{i) That the number of committes
members is limited to the fewest
necessary to accomplish committee
objectives;

(j) That the interests and affiliations
of advisary committee members are
reviewed consistent with regulations
published by the Office of Government
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‘th:cs in 5 CFR parts 734, 735, and 737,
and additional requirements, (f any.

established by the sponsoning agency
pursuant to Exscutive Order 12574, the
conflict-af.uiterest statutes, and the
Fthics in Government Act of 1978, as
amentead: and

(kI nieds otherwise specified bv the
I'resident, the preparation and
transenital of a foilow-up report to the
Congress detailing the disposition of the
puhlic recommendations of a
Presidennal advisory committee
supparted by the agency, in accordunce
with sections 6{b} of the Act.

7 Seclion 101~6.1011 is amended by
revising paragraphs {(a) and (b); and by
adding paragraph {c} to read as follows:

§ 101-8.1011 Responsibilities of the
chairperson of an independent Presidential
sdvisory committes.

{a) Consult with the Administrator
concerning the role of the Designated
Federal Officer and Committee
Management Officen

{L) Fulfill the responsibilities of an
agency head as specified in paragraphs
{d). {h} and (j} of § 101-8.1009; and

{c} Unless otherwise specified by the
President, consult with the
Admirustrator regarding the designation
of an agency or organization responsible
for implementing section 8/b) of the Act.

8. Section 101-8.1015 is amended by

revising paragraph (a}{1) to read as
follows:

§ 101-6.1015  Advisory committes
Information which must be published in the
Federal Register.

(a) ¥ = *

{1) A notice in the Federal Register is
required when an advisory commuttes,
except a committee specifically directed
by law or established by the President
by Executive Order, is established, used,
reestablished. or renewed. Upon
receiving notification of the completed
review from the Secretariat in
accordance with paragraph (c) of § 101~
6.1007. the agency shail publish a notice
in the Federal Ragister that the
committee is being established, used,
reestablished, or renewed. For a new
committee, such notice shail also
describe the nature and purpose of the
committee and the agency's plan to
attain fairly balanced membership, and
shall include a statement that the
committee is necessary and in the public
interest.

9. Section 101~8.1035 is amended by
revising paragraphs (a} and (b) to read
as follows:

§ 101-5.1038 Reports required for
advisory committees.

{a) Within one year after a
Presidential advisory committee has
submitted a nublic report to the

President, a follow-up report will be
prepared and transmtted to the
Congress as determined under
paragraph (d} of § 101-8.1008, detailing
the disposition of the committee's
recommendations in cccordance with
section 8(b} of the Act. Reports shall be
consistent with specific instructions
issued periodically by the Secretariat;

(b} The President's annual report to
the Congress shall be prepared by GSA
based on reports filed on a fiscal year
basis by each agency consistent with
the information specified in section 8(cj
of the Act. Reports from agencies shall
be consistent with instructions provided
annually by the Secretariat. Agency
reports shall also include information
requested to enable the Secretariat to
carry out the annual comprehensive
review of each advisory committee as
required by section 7(b) of the Act.
These reports have been cleared in
accordance with FIRMR Subpart 201~
45.8 in 41 CFR chapter 201 and assigned
interagency report control number 0304-
GSA-XX.

* « L] . .

Dated: August 23, 1989.

Richard G. Austin,

Acting Administrator of General Services.
{FR Doc. 89-23455 Filed 104-89; 8:45 am]
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