
3 .1. 5 



AN URGENT APPEAL TO THE E. V.O.S. TRUSTEE COUNCIL 
TO IM:MEDIATELY PROTECT THREATENED HABITAT 

IN PRINCE WILLIAM SOUND 

DATED: 

THE COASTAL COALITION 
Rick Steiner, David Grimes 
PO Box 2424 
Cordova, AK. 99574 

907-424-5509 
907-346-4071 
907-424-7491 (Fax) 

March 14, 1995 

DISTRIBUTED: E. V.O.S. Trustee Council 
Eyak Corporation 
Honorable H. Russell Holland, U.S. District Court 

Embargoed for press release until March 22, 1995. 

5./,_5 



This Coastal Coalition paper details an urgent situation concerning the 
restoration and recovery of Prince William Sound from the Exxon Valdez 
Oil Spill. The first part provides an introduction and background; pages 8 - 14 
explain the current emergency; and the last part summarizes specific problems 
and proposed solutions. 

The Coastal Coalition genuinely and respectfully intends this position paper to 
serve as a constructive aid for the Trustee Council in fulfilling its responsibility to 
the Court, the public and the environment injured by the Exxon Valdez Oil Spill. 

Because of the ·emergency at Orca Narrows/Simpson Bay, we ask for a written 
response to tRis paper from the E.V.O.S. Trustee Council no later than March 
21, 1995. 

Prince William Sound should have to make no more sacrifice. 
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INTRODUCTION 

On October 8, 1991, the U.S. District Court, District of Alaska, approved the 
AGREEMENT AND CONSENT DECREE (Civil Actions No. A91-082 and A91-
083) resolving claims of the United States and the State of Alaska against Exxon 
for damages caused by the Exxon Valdez Oil Spill. 

The other document providing legal context to this paper and approved by the 
Court is the MEMORANDUM OF AGREEMENT AND CONSENT DECREE (Civil 
Action No. A91-081 CV}, between the.United States of America and State of 
Alaska. 

Together, these two documents, both approved by the Court, govern the use of 
monies provided by the civil settlement. 

This landmark settlement, providing $900 million over ten years, was supported 
by the public ~nd rightfully by the Court primarily because it was to immediately 
provide the money necessary to attend to the extraordinary damage caused by 
the spill. 

As to the damage caused by the spill, presiding U.S. District Court Judge 
H. Russell Holland stated in approving the settlement: 

'The Exxon Valdez oil spill was a complete, utter disaster, which I 
previously characterized as being off the chart." 

Judge Holland's statement was corroborated by several hundred million dollars 
worth of scientific research into the impacts of the spill, which proved this to be 
the most damaging oil spill in human history. 

The M.O.A provides that: "The governments shall jointly use all (emphasis 
added) natural resource damage recoveries for the purposes of restoring, 
replacing, enhancing, rehabilitating or acquiring the equivalent of natural 
resources injured as a result of the oil spill and the reduced or lost services 
provided by such resources, except as provided in paragraph 8 of this article 
(reimbursement of certain expenses)." 

The Trustees, as defined in the Consent Decree and M.O.A, are charged by the 
Court with the task of executing this court order. 
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The Court's approval of the civil settlement initiated by far the most extensive 
attempt in human history to mitigate environmental damage caused by an 
industrial disaster. 

As such, the trust responsibility of the Trustees is unique, precedent setting, and 
indeed historic. 

Certain recitations were made before the Court in attempts to win approval of 
the civil settlement and criminal plea agreement: 

U.S. DEPT. OF JUSTICE: 

• "This Oil Spill was a catastrophe and was also an environmental crime." 

• "Today the Court has the opportunity to deal with that environmental 
consequence immediately." 

• "The Court is faced today with the difficult and important task of 
evaluating the acceptability of this plea agreement and the proposed 
consent decree, which are both unprecedented in nature ... " 

• "Unlike other economic crimes in which this court is well aware, we can't simply pay 
interest 20 years down the road to make up for the losses. In environmental cases, it is 
crucially important that we address the consequences of the conduct immediately." 

• "We believe it is in the public's best interest to settle this case in this matter to get the 
much needed money into Prince William Sound and Gulf of Alaska now as opposed to 
years from now." 

THE COURT: "Okay. Second question, and this gets to some of the muttering that I heard that 
has made me uneasy about where the restitution money is gonna go. Are you satisfied, 
to a reasonable legal certainty, that this restitution money, if I approve that agreement, 
will get where it is agreed to go- to restoration, rehabilitation, and so forth, of Prince 
William Sound, as opposed to being drained off? ... " 

ALASKA ATTORNEY GENERAL: "Is the Court talking about the civil settlement?" 

THE COURT: "I'm talking about the civil settlement." 

ALASKA ATTORNEY GENERAL: " ... 1 personally represent to this Court ... ! guarantee that the 
money will be used for restoration of the Prince William Sound, and it isn't going to be 
drained." 

The asserted intentions of the State of Alaska and the United States in asking 
for the Court's approval of their settlement agreement with Exxon were 
honorable - to get money necessary to aid the recovery of the damaged 
environment. 
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BACKGROUND ON HABITAT PROTECTION AND ACQUISITION AS 
THE PRINCIPAL TOOL OF RESTORATION 

Of the five categories of restoration activities specified by the Trustee Council 
in the "Exxon Valdez Oil Spill Restoration Plan" (Nov. 1994}- General 
Restoration; Habitat Protection and Acquisition; Monitoring and Research; 
Restoration Reserve; ahd Public Information, Science Management, and 
Administration - the category that clearly offers the best chance of achieving the 
goals of the Consent Decree and M.O.A. referred to above is Habitat Protection 
and Acquisition. · 

In fact, the broad consensus among citizens of the oil spill region to quickly 
settle government claims against Exxon out-of-court was a direct result of the 
urgent need to secure funds specifically for implementing a comprehensive 
program of ceastal habitat acquisition. 

It was widely acknowledged that because it would be virtually impossible to 
actually restore, in the truest sense of the word, the natural resources and 
services injured by the oil spill, the most important means of aiding the recovery 
of the damaged environment to pre-spill condition and of replacing lost 
resources and services would be the acquisition of yet undamaged habitat in the 
spill region. This was seen to be best accomplished by the acquisition of certain 
protections for privately owned coastal habitat threatened by certain industrial 
activities, primarily unsustainable clearcut logging. As is the first rule in medical 
treatment. the first rule in ecosystem restoration is seen to be, first, protect the 
patient {ecosystem) from further injury. Also, the acquisition and intact retention 
of threatened coastal habitat is the clearest, most direct way to offset and 
redress other values and services lost or injured as a result of the spill. 

This was first formally proposed on behalf of citizens of the region through The 
Coastal Coalition comprehensive settlement proposal issued July 4, 1990. 
About 2 1/2 years later, the Trustee Council came to consensus supporting this 
concept and began to take action (Trustee Council Resolution to Proceed with 
Habitat Protection Program, January 31, 199~). Finally, in the "Exxon Valdez Oil 
Spill Restoration Plan" issued November, 1994, five and a half years after the 
grounding of the Exxon Valdez, the Trustee Council at last had an approved 
plan with which to implement its comprehensive habitat protection and 
acquisition program. 
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The following is part of the Plan's discussion of the issue of habitat protection 
and acquisition: 

Habitat protection and acquisition is one of the principal tools of restoration. 
It is important in ensuring continued recovery in the spill area. 

Resource development, such as harvesting timber or building subdivisions, may 
alter habitat that supports injured resources or services. Protecting and 
acquiring land may minimize further injury to resources and services already 
injured by the spill, and allow recovery to continue with the least interference. 
For example, the recovery of harlequin ducks might be helped by protecting 
nesting habitat from future changes that may hamper recovery. 

Habitat protection and acquisition may include purchase of private land or 
interests in land such as conservation easements, mineral rights, or timber 
rights. Different payment options are possible, including multi-year payment 
schedules to a landowner. Acquired lands would be managed to protect injured 
resources and services. In addition, cooperative agreements with private 
owners to provide increased habitat protection are possible. 

"' 
Most public comments on the restoration alternatives favored using habitat 
protection and acquisition as a means of restoration. The following injured 
resources might benefit from the purchase of private land or property rights: 
pink and sockeye salmon, Dolly Varden and cutthroat trout, Pacific herring, bald 
eagle, black oystercatcher, common murre, harbor seal, harlequin duck, 
marbled murrel~t. pigeon guillemot, river otter, sea otter, intertidal organisms, 
and archaeological sites. 

Habitat protection and acquisition is a means of restoring not only injured 
resources, but also the services (human uses) dependent on those resources. 
Subsistence, recreation, and tourism benefit from the protection of important 
fish and wildlife habitats, scenic areas, such as those viewed from important 
recreation or tourist routes, or important subsistence harvest areas. For 
example, protecting salmon spawning streams benefits not only the salmon, but 
also commercial, subsistence, and recreational fishermen. 

Habitat protection on existing public land and water may include 
recommendations for changing agency management practices. The purpose, in 
appropriate situations, is to increase the level of protection for recovering 
resources and services above that provided by existing management practices. 
The Trustee Council may conduct studies within the spill area to determine if 
changes to public land and water management would help restore injured 
resources and services. If appropriate, changes will be recommended to state 
and federal management agencies. Recommendations for special 
designations, such as parks, critical habitat areas, or recreation areas, may be 
made to the Alaska legislature or the U.S. Congress. 

(from: Exxon Valdez Oil Spill Restoration, November, 1994] 

6 



Considering the Trustee's obligation to fulfill the orders of the Court, how is the 
oil spill region recovering under the Trustees' guardianship? Original injuries 
from the oil spill continue to manifest in the Sound. Herring populations have 
crashed, leading to the failure and closure of commercial herring fisheries in 
Prince William Sound the last three years. Wild stock salmon populations are in 
jeopardy. Many marine bird populations are severely compromised. 
By Trustee Council findings, species not recovering include common murre, 
marbled murrelet, pigeon guillemot, harlequin duck, harbor seal, sea otter, 
pink salmon and herring. 

New injuries that the Trustees have failed to prevent during their tenure at the 
helm of restoration include the removal by unsustainable clearcut logging of 
several hundred thousand acres of coastal forest habitat that was critical to 
restoration and recovery of the oil spill region, in spite of the fact that many of 
these forests had been made available to the Trustees for acquisition at fair­
market value by landowners. 

The Trustees, painfully slow to begin their habitat acquisition program, have 
been sharply criticized by the public and the U.S. government, which in its 1992 
GAO report found serious problems with the Trustee Council expenditure 
process. One problem among many stood out--that Trustee funds essential to 
emergency mitigation efforts were drained into other, far less urgent ones. For 
example, of the $240 million from the first two Exxon payments in December of 
1991 and 1992, $147 million was drained into reimbursing the state and federal 
governments and Exxon for their pre-settlement expenses, suggesting that the 
Trustees considered these parties' needs to be more urgent than those of the 
damaged ecosystem- this was indeed telling the injured ecosystem to step to 
the back of the line. And unfortunately, most of the rest of the first two years' 
expenditure was either unused or spent on an agency "science" program without 
a clear link to restoration. 

On the positive side, in the last year or so the Trustees have begun to acquire 
habitat essential to restoration and are near clos~re on significant, 
comprehensive deals in the Kodiak Archipelago and the Kenai Peninsula. 
However, Prince William Sound itself, the area of maximum spill impact, has yet 
to receive any significant habitat protection and continues to experience new 
injuries devastating to restoration and recovery. 
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TRUSTEE COUNCIL- EYAK CORPORATION HABITAT NEGOTIATIONS 

Due to frequent Trustee Council deliberations in Executive Session, thus 
excluding the public, it is difficult to know exactly what has transpired throughout 
the negotiation process. The following is our understanding of the history. 

The Eyak Corporation, since 1988, has been engaged in logging operations on 
some of its lands adjacent to the Copper River Delta, just east of Cordova. 

As part of its comprehensive habitat protection program, the Trustee Council has 
been negotiating or otherwise discussing with the Eyak Corporation a purchase 
of certain protections on almost all Eyak lands for over three years now. There 
has been overwhelming public support for the comprehensive protection of Eyak 
lands as an important component in the Trustee Council restoration program. 

However, despite overwhelming public support and the expressed intentions of 
the Trustee C;ouncil and Eyak, the Council was unable until quite recently to 
secure any protections on any Eyak lands, and clearcut logging continued on 
the Copper River Delta. 

Then in August, 1993, Eyak Corporation began to relocate its logging operation 
for the first time into Prince William Sound, at Orca Narrows/Simpson Bay about 
five miles north of Cordova. 

In the midst of vehement public protest against Eyak's plan, an emergency 
meeting was called in Cordova between Trustee representatives and Eyak. 
At this time, Trustees strongly reaffirmed their desire to protect Orca 
Narrows/Simpson Bay so as to fulfill their restoration obligations. 

In order to keep negotiations alive and to assure protection for the imminently 
threatened Orca Narrows area, Trustees helped to expedite the emergency 
conveyance to Eyak of other lands on the Copper River Delta so that Eyak could 
continue timber harvesting operations to satisfy their financial obligations. 

Thus, the Trustees allowed for significant sacrifices to be made in the Copper 
River Delta-important to Cordova subsistence, recreation, and tourism-in order 
to protect the Orca Narrows/Simpson Bay area and other Eyak lands in Prince 
William Sound. 

A Trustee Council meeting soon followed in Anchorage on August 6, 1993, at 
which time Mike Barton, USFS Trustee, proposed on behalf of all Clinton 
Administration Federal Trustees an offer that would have secured commercial 
timber rights in perpetuity on Orca Narrows and all other Eyak lands west and 
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north of Cordova, and additionally would have secured the ucore lands" 
immediately adjacent to Cordova either in fee or in a highly restrictive easement 
--the whole deal capped at $50 million. For the record, the transcript of 
Mr. Barton's proposal is as follows: 

MR. BARTON: Mr. Chairman, I would like to amend the motion in this manner, 
that the Trustee Council approve- a counter proposal, if you will, I guess is the 
right term - that for fifty million dollars or the appraised fair market, whichever is 
less, Eyak will convey to the government (a) a restrictive perpetual conservation 
easement to Power Creek and Eyak lake lands (the "Core Landsj with the 
same restrictions.contained in the Eyak proposal dated August 5 and that we 
pursue fee simple through a shareholder vote, that is at minimum, get a 
restrictive- a restrictive perpetual easement in their proposal; (b) ... a less 
restrictive perpetual easement to all remaining Eyak lands which at a minimum 
precludes commercial timber harvesting and grant a right of reasonable public 
access for non-commercial purposes ... " (italics and emphasis added) 

MR. PENN_OYER: All those in favor of the amendment, say aye. 

RESPQNSE FROM COUNCIL: Aye. 

MR. PENNOYER: Opposed? 

MR. SANDOR AND MR. COLE: No. 

Because two of the State Trustees opposed, the Barton proposal was not 
adopted. Eyak, however, intended to accept the offer. 

About two weeks later, new Federal Trustee George Frampton said: 

" ... it's also important to note that the Secretary (of the Interior, Bruce Babbitt) 
made some statements yesterday ... that he recognized Prince William Sound 
was the most impacted area and that any program of habitat acquisition ought 
to look with a very high priority at areas in eastern and western Prince William 
Sound, and islands in Prince William Sound." (italics added) 

Shortly thereafter, the Eyak Corporation voluntarily ceased its logging 
operations, and on September 21, 1993, made a good faith offer to the Trustee 
Council, stating, among other things, the following: 

"This offer extends to a very large tract of lands, from 39,000 to 61,000 acres 
depending on the status of Eyak's selections in the area. The Board remains 
willing to convey only commercial timber rights in this area (apart from the 
"Core" lands" which were offered in fee or with restrictive conservation 
easements). Eyak believes that this proposal extends a very high level 
protection and achieves the restoration goals of the Council in a very extensive 
area, unavailable in any other way to the Council. (italics added) 
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In analyzing the significance of a commercial timber sale, there has been 
discussion with the Council concerning whether a Wai-Mart store, or a nuclear 
waste dump, might be constructed in one of the bays in Prince William Sound. 
We believe the real environmental threat in the Sound is primarily from 
commercial timber harvesting. The purchase of commercial timber rights is the 
most effective way (and indeed, the only way) of serving the restoration goals of 
the Council on such a large tract of lands." 

This Eyak offer was entirely consistent with the Barton/Federal Trustees offer of 
August, 1993. Clearly,. the Eyak Corporation was willing to get out of the timber 
business for the sake of restoration, but Eyak's offer was rejected by the 
Trustees. Negotiations continued throughout the winter. By spring, Eyak still 
could not get a comprehensive deal with the Trustees to protect their coastal 
habitat and decided they would have to revive their timber harvest plans. 

In order to secure protection from the imminent threat of logging, the Council, on 
May, 1994, finally made their very first (and to this date, only) restoration 
acquisition in Prince William Sound by signing an agreement to purchase a 
commercial timber-rights-only conservation easement in perpetuity on 2052 
acres at Orca Narrows/Simpson Bay. This was an extremely important 
acquisition in an area which is the doorway for all travel between Cordova and 
Prince William Sound. The acquisition, among other things, initiated protection 
of east Simpson Bay, Cordova's favorite Prince William Sound recreation site 
and one of the most important nursery sites for eastern Prince William Sound 
sea otter populations. 

Also secured in the agreement was a 1 0-month Moratorium on all Eyak logging 
operations until March 1, 1995. The public was genuinely appreciative and 
greatly relieved, since the purpose of the Moratorium was specifically to provide 
enough time for the Council and Eyak to come to closure on a comprehensive 
deal to protect all remaining Eyak lands. This was not accom·plished. 

Though the deal to protect in perpetuity the 2052 acres at Orca Narrows/ 
Simpson Bay closed in January with the payment of $3.45 million to Eyak, by 
February, as the Moratorium expiration date approached, negotiations for 
comprehensive protection were going badly and the Eyak Corporation and its 
timber subsidiary, Sherstone, Inc., reasserted their intention to commence 
logging an area of 14,800 acres near Orca Narrows, known to the Council as 
"Orca Revised," currently under timber contract to Rayonier, Inc. 

The Trustee Council's current acknowledgment of the imminent threat to these 
lands and the importance of protecting them as part of their legally mandated 
restoration responsibilities was again stated clearly in the findings of their 
February 22, 1995 resolution, as follows: 
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• The Orca Revised lands are threatened with imminent clearcut logging. 
Although protected under a moratorium on commercial timber harvesting 
negotiated with Eyak in 1994, the moratorium will expire March 1, 1995. Pre­
sale preparation activities by ,Eyak have begun and Eyak has represented that 
permits have been secured or are pending for the logging of portions of the 
Orca Revised lands and that a majority of the commercial timber in the Orca 
Revised lands is scheduled for harvest by clearcut logging over the next few 
years. 

• The Trustee Council remains desirous of purchasing interests in the Orca 
Revised lands to alleviate the immediate threat to the injured resources and 
services that may· result from logging activities. Purchasing interests on the 
Orca Revised lands is important to maintaining water quality and riparian 
habitats for anadromous fisf:l and maintaining nesting and foraging opportunities 
for marbled murrelets and bald eagles. The area has a high value for recreation 
and tourism and is highly visible to the nearby community of Cordova. 

• There is widespread public support for the acquisition of interests in the Other 
Lands and the Orca Revised lands. 

• The purchase of the interests in the Other Lands and the Orca Revised lands is 
an appropriate means to restore a portion of the injured resources and the lost 
or reduced services in the oil spill area. Acquisition of any interests in these 
lands is consistent with the Final Restoration Plan. (emphasis added) 

Further, the Trustees in their November 1994 Restoration Plan state that: 

"any restoration strategy that ... prevents further injuries will assist recovery .... " 

To the Coastal Coalition, all this language seems remarkably similar to Eyak's 
September 21, 1993 offer to the Trustees. Both the Trustees and Eyak seem to 
recognize that logging activities represent the most serious threat in perpetuity 
to these lands critically needed for restoration purposes, and indeed that logging 
operations are the only imminent threat to these lands. 

Still, in the final week of the Moratorium, a deal did not come together because 
the Trustees, again in a reversal of their earlier position, now asserted they 
needed to acquire at Orca Narrows/Simpson Bay certain development rights 
beyond just timber' rights in perpetuity. Attempting to accommodate this concern, 
Eyak first proposed offering to restrict all development on the 14,800 acre "Orca 
Revised" parcel to no more than 652 acres (2 acres for each of the 326 
shareholders) the first 10 years after closure, and then an additional 652 acres 
from 11 to 35 years after closure. After 35 years, Eyak would retain industrial 
development rights on the 9,000 or so acres of the parcel potentially able to be 
developed. The Trustees, however, still asserted they needed to acquire some 
additional development restrictions in perpetuity. Subsequently, Eyak further 
proposed to limit in perpetuity all industrial development to no more that 25% of 

11 



the 9,000 developable acres, an amount equal to only 15% of the total14,800 
acre parcel. 

Thus, at the Orca Revised lands, 1 00% of commercial timber rights and 85% of 
other industrial development rights were offered for sale in perpetuity. Eyak, in 
taking the notion of perpetuity seriously, felt it very important to retain at least 
some economic development rights for future generations, though it clearly 
wished to retire permanently from the commercial logging business. 

Eyak's offer seems to us to be a fine and legitimate offer for restoration. The 
Trustees, again in contradiction to their assertions, stated that this offer was 
inconsistent with their restoration objectives, and despite overwhelming public 
support for a deal, including_ letters from former President Jimmy Carter and 
actor/director Robert Redford urging the protection of the forests in this area, 
the negotiations fell apart . 

. In a final attempt to resolve their differences three days before the Moratorium 
expired March 1, both parties entered into non-binding mediation. 

~ 

~ 

On the day the Moratorium expired, following two days of mediation, Trustees 
announced they had entered into a most astonishing "agreement" with Eyak. 
Backing far, far away from their stated desire to substantially protect the Orca 
Revised area, the Trustees, in this agreement, would acquire no other industrial 
development rights whatsoever, and furthermore, would acquire only about 50% 
of the available timber rights in perpetuity! 

In other words, the Trustees somehow completely failed to protect most of what 
they and Eyak actually agreed upon. Even more astonishing, the Trustees, in 
attempting to mitigate certain aspects of the logging which would be visible from 
Cordova, agreed to relinquish and trade to Eyak over half of the timber rights 
that the Trustees had just acquired "in perpetuity" in the 2052 acre parcel! This 
is amazing -the Trustee's only restoration acquisition in Prince William Sound 
to date was protected, not for perpetuity as promised to the public, but for only 
two months! 

Evidently the Trustees, in holding out for a "perfect" deal, have closed on a 
disastrous deal completely inconsistent with their own asserted objectives and 
legal responsibilities. In so doing, the Trustees have abandoned extraordinarily 
valuable resources and services in the Orca Revised area, including Rude 
River/Nelson Bay, arguably Eyak's wildest and most pristine property, now 
scheduled for logging. 

We wish to underscore one more time the fallacy of Trustees' logic in this 
agreement: in stubbornly negotiating to secure a better deal than 1 00% of the 
commercial timber rights and 85% of other industrial development rights offered 
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in perpetuity by Eyak, the Trustees wound up securing no industrial 
development rights at all, and only half of the available timber rights. And, in a 
shameful breach of the public trust, the Trustees reneged on half of the only 
protection they had to date acquired in Prince William Sound in the nearly 6 
years since the oil spill. 

T~ey have, to borrow an. apt and venerable expression, "thrown the baby out 
with the bath water." Both the public and Eyak are astonished at the Trustee's 
in·ability to meet their own clearly-stated restoration objectives. With their first 
deal in Prince William Sound, the Trustees claimed they wished to set a good 
precedent for ongoing negotiations with other landowners, but a poorer 
precedent is hard to imagine. 

We applaud the Trustees' desire to prated Prince William Sound from some 
future threat, but what we cannot understand is that they refuse to prated Prince 
William Sound from its current and worst imaginable threat - clearcut logging. 
Instead of preventing new injury, they seem to be facilitating it. 

The Trustees,,_after allowing significant sacrifices to be made on the Copper 
River Delta safely to prated the Orca Revised land, now are unbelievably asking 
citizens to accept the sacrifice of the Orca Revised lands. This is a complete 
abandonment of Trustee restoration commitments. It is ludicrous for the 
Trustees, in trying to prevent all imagined and imaginary future problems, to 
completely fail to prevent obvious and greater immediate problems. The public 
will not condemn the Trustees for failing to acquire, in this case, those 
development rights that were not for sale from Eyak. But the public most 
certainly will harshly judge the Trustees' failure to acquire what was for sale­
most important of all- the immediate protection of the coastal forest. Apparently 
the Trustees' fear of looking bad in the future consigns the forests to death 
today. 

In summary, the Trustees have failed to prevent ongoing injury to their patient­
the ecosystem-by worrying obsessively about possible future injury. This is like 
an emergency-room physician who fails to stop the bleeding of her patient's 
severed artery because she is more concerned with preventing the patient from 
catching pneumonia 35 years in the future. Both are admirable objectives, but at 
the very least, the bleeding must be stopped now. 

We do not expect the Trustees to foresee and prevent every future threat to 
Prince William Sound. We find it inexcusable that the Trustees would fail to 
protect Prince William Sound from the most obvious current threat to its 
recovery. 
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The Trustees, who have been given the money and sacred responsibility to 
protect and restore Prince William Sound, can solve the Eyak problem 
immediately. Even if, because of the appraisal process, they have to pay 90% 
or more of the value of all commercial development rights to secure only timber 
rights in perpetuity, so be it. The people of the region will hardly accuse the 
Trustees of making a bad bargain. 

Unfortunately, the fads are clear- since the establishment of the Trustee 
Council in May, 1989', several hundred million dollars have been drained to non­
emergency ends while s~veral hundred thousand acres of further injury to the oil 
spill region has occurred. 

In approving the agreement and consent decree referred to above, Judge 
Holland made the following warning: 

"I want you all to know that I, you know, am not able to monitor this kind of thing, 
but I expect you all to do the monitoring; and quite frankly, I expect to see 
people back here if the money that flows from these three cases is not going 
where I ~xpect it to go, based upon the terms of these agreements." 

It is our position that the money collected by the Trustee Council as a result of 
these cases is not being used in the maximum interest of environmental 
recovery. As such, we believe the Trustee Council has failed to fulfill its 
obligations to the Court, the public, and the injured resources. 
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PROBLEMS AND PROPOSED SOLUTIONS 

1. PROBLEM: The Trustee Council, by failing to provide any significant 
protection to coastal habitat in Prince William Sound in the almost six years 
since the grounding of the Exxon Valdez, has allowed further significant, 
irreparable injury to occur to an ecosystem already severely stressed by the oil 
spill, and has relinquished some of the most valuable opportunities to replace 
lost or injured resource services such as11the appreciation of the aesthetic and 
intrinsic values of undisturbed areas" (Exxon Valdez Oil Spill Restoration Plan, 
Nov. 1994). While the Trustees are now doing a good job in acquiring habitat in 
areas of the oil spill region not immediately threatened, they have clearly failed 
to offer protection in most areas that are immediately threatened or continue to 
be injured. The most important responsibility of the Trustees is to first minimize 
further injury to the oil spill-damaged ecosystem. In this responsibility they have 
failed tragically . 

SOLUTION: We ask that the Trustee Council appoint a Master to review the 
Habitat Acqui~ition and Protection Program and to submit within one month a 
plan to expand and expedite the acquisition and protection of imminently 
threatened habitat in the oil spill region, particularly Prince William Sound. 

In the review, the Master should consult with Trustee Council habitat staff, 
resource owners in the region, and the public to identify existing problems and to 
recommend immediate solutions, both administrative and financial. 

2. PROBLEM: The Trustee Council's refusal to acquire the highest level of 
protection offered by Eyak Corporation at Orca Narrows/Simpson Bay has 
exposed these lands to industrial activities highly detrimental to the restoration 
and recovery of Prince William Sound. While the Eyak proposal fell somewhat 
short of the full protections desired by the Trustees, their current rejection of the 
offer essentially eliminates one of the Trustee's most important restoration 
opportunities, and is completely inconsistent with the Trustee's oft-stated desire 
to protect the area. 

We find unacceptable the Trustees' excuse that they will protect the area only if 
the price is a good bargain. The Trustees' job is not to be "bargain shoppers~~ at 
the expense of further Prince William Sound habitat destruction. 

SOLUTION: We ask the Trustee Council to accept the Eyak Corporation's 
counter proposal (December 12, 1994) to the Council's Dec. 2, 1994 resolution -
referred to as the ~~orca Revised Tract Development Rights Offer Concept 
Change -with an additional provision that limits industrial development on the 
Orca narrows Revised parcel in perpetuity to no more than 25% of the total 
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developable acreage. Rather than allow additional injury to coastal habitat in 
the region. we ask in this specific case that the Trustees. at a minimum. acquire 
the highest level of protection that Eyak is willing to sell. This is entirely 
consistent with the Trustees' Restoration Plan which, again, states: "Any 
restoration strategy that aids recovery of injured resources, or prevents further 
injuries (emphasis added), will assist recovery ... " and is consistent with the 
Trustee Council Feb. 11, 1995 resolution which, again, states: "Acquisition of 
any interests in these lands is consistent with the Final Restoration Plan." 

URGENT 

Because timber harvesting operations at Orca Narrows/Simpson Bay are set to 
begin any day, we respectfully ask that the Trustees on an emergency basis 
consider this proposal. We wish to strongly state our desire that this proposal iri · 
no way prejudice any other Trustee Council acquisition negotiation. We support 
these negotiations and applaud the Trustees in their efforts at restoration. 

3. PROBLEf\1: The Restoration Reserve, into which the Trustees have been 
depositing $12 million each year from annual Exxon payments, and which would 
accumulate by the year 2001 to $108 million, is an illegal encumbrance of funds 
that were intended to be made available for Restoration as they are paid by 
Exxon. 

It was clearly the intent of the Court's approval of the consent Decree and MOA 
that these monies were needed for environmental recovery on an expedited 
basis and should not be arbitrarily withdrawn from their present availability, as 
long as they are needed for environmental recovery. The Trustee Council must 
have immediate access to sufficient funds to fulfill their primary restoration 
obligation of habitat acquisition and protection. Any funds expected from each 
annual payment by Exxon can remain in an interest-bearing account. 

The Court, in its wisdom, has already provided for the availability in the year 
2002 of a $100 million reopener in order to carry on restoration activities beyond 
the last scheduled payment from Exxon. The Restoration Reserve is clearly 
duplicative, ardis an inappropriate drain on settlement dollars. 

SOLUTION: We ask the Trustee Council to abolish the Restoration Reserve 
account, and to make all monies in the account to date - ($24 million) -and all 
proposed future deposits into the account - ($88 million) - to be made available 
on ·an as-needed basis for habitat protection. 

4. PROBLEM: The Trustee Council's Science and Monitoring Program has, 
since its inception, lacked coherence, direction, and a clearly-defined link to 
Restoration. About $200 million has been spent to date on science, and the 
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Restoration Plan envisions an equivalent expenditure on science through the 
remainder of the settlement. A science program of this magnitude deserves 
thorough, independent scrutiny and review. Science for science's sake does 
nothing to actually assist the recovery of the injured ecosystem. While science 
and monitoring may be important, far too much emphasis has been placed on 
them in the name of restoration. As AI Gore stated in his book Earth in the 
Balance, "Research in lieu of action is unconscionable.... We need to ac~ now 
on the basis of what we already know." 

SOLUTION: We ask the Trustee Council to commission the National Research 
Council to conduct a thorough independent review of the Trustee Science and 
Monitoring Program from 1989 to date and report within 6 months its findings 
and recommendations as to: 

a. How best to organize and conduct other NRDA programs in the future. 

b. What size, scope, organization, facilities and administrative 
management of the existing Trustee Science and Monitoring Program 
would 9est support the mandate of the Consent Decree and M.O.A. to 
restore~ replace, rehabilitate and acquire the equivalent of injured 
resources and services. 

5. PROBLEM: The Trustees and their council designates lack current, intimate 
familiarity with the oil spill region and this unfamiliarity seriously handicaps their 
ability to make appropriate decisions concerning restoration of the area. 

SOLUTION: We ask the Trustees and their Council designates to, within 5 
months, conduct thorough site visits in all areas of the oil spill region significant 
to their Restoration Objectives, and to avail themselves of guides with local 
knowledge. Trustees should also visit the many coastal areas that, since the 
establishment of the Trustee Council in May of 1989, have been destroyed and 
essentially lost as restoration opportunities. 

SUMMARY: In light of the foregoing problems, we believe the Trustee Council is 
in violation of the consent Decree and M.O.A. referred to above. 
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POSTSCRIPT 

The concept of Natural Resource Damages as a substantial compensable loss 
in the case of oil spills and other industrial disasters is unique to the legal 
system of the United States. 

The level of environmental damage mitigation proposed by the Consent Decree 
and MOA approved by this Court is entirely unprecedented in history. 

As such, the way in which the _Exxon-Valdez Oil Spill natural resource damage 
settlement is used for restoration is enormously important in assessing society's 
genuine commitment to redress environmental damage caused by industrial 
disasters. 
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The Coastal Coalition is an informal coalition of concerned citizens that formed 
in 1989 to assist in expediting restoration of the oil spill region. The Coalition 
helped create a regional consensus for the notion of settling the natural resource 
damage case out-of-court and formally proposed such to the State of Alaska, the 
United States, and ~on on July 4, 1990. Since the settlement, the Coalition 
has been concerned that alf natural resource damage recoveries be expended in 
the maximum interest of environmental recovery, and in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes are residents of 
Prince William Sound, and this paper is written out of love for their home. 
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PRESS RELEASE 

--For Immediate Release--

March 29, 1995 

Contacts: Rick Steiner, David Grimes 
{907) 424-5509 

EXXON VALDEZ OIL SPill 
TRUSTEE COUNCIL 

ADMINISTRATIVE RECORD 
{907) 346-4071 

COURT ACTION FILED AGAINST EXXON VALDEZ OIL SPILL TRUSTEE COUNCIL 

CITIZEN'S GROUP ASKS COURT TO ESTABLISH SPILL RESTORATION REVIEW 
COMMISSION 

Today, more than 6 years since the disastrous grounding of the -
Exxon Valdez in Alaska's Prince William Sound, Court action has 
been filed charging that the Government Trustees have not 
fulfilled their obligation to the Injured Environment, the 
Public, and the Court. 

The motions w~e filed in the U. s. District Court, District of 
Alaska. This is the Court that approved the historic $1 Billion 
out-of-court settlement of the Natural Resource Damage claims 
against Exxon on October 11, 1991. 

The motions to intervene in and to compel compliance with this 
historic settlement were brought by The Coastal Coalition, a 
group of concerned citizens from the oil spill region. 

Today's motions before the Court assert that the Governments have 
violated the settlement because they have failed to assist in 
environmental recovery. 

Specifically, the motions assert that the Governments have: 

A. Accomplished very little in terms of tangible benefit to the 
injured Environment. 

B. Diverted enormous financial resources - intended by the 
settlement to be used in the maximum interest of 
environmental recovery - into non-essential, wasteful 
expenditures. 

c. Taken far too long - five and a half years - to develop a 
restoration plan to be of maximum benefit to the Injured 
Environment. 

D. Failed to accomplish any significant, comprehensive coastal 
habitat acquisition and protection, thus allowing further 
large-scale, significant, irreparable injury to occur to the 
already stressed coastal ecosystem. 



. ·' ... 

As relief, the motions ask the Court to order the establishment 
of the Exxon Valdez Oil Spill Restoration Review Commission to 
conduct, for the first time, an independent, comprehensive, 
detailed review of all Government policies, expenditures, and 
activities since March 24, 1989, related to oil spill 
restoration. 

The Commission would review all aspects of Government activities 
in relation to mitigating the damage caused by this oil spill. 

The Coastal Coalition asks that the Commission do two things: 

1. Assess what has and has not been accomplished by the 
Governments to redress the damage caused by the spill; 

2. Provide a basis for doing better next time. 

In their motion, The Coastal Coalition states: 

The concept of Natural Resource Damages as a substantial 
compensable loss in the case of oil spills and other 
industrial disasters is unique to the legal system of the 
United States. The level of environmental damage mitigation 
proposed py the out-of-court settlement is entirely 
unprecedented in history. As such, the way in which the 
Exxon Valdez Oil Spill Natural Resource Damage settlement is 
used for Restoration is enormously important in assessing 
society's genuine commitment to redress environmental damage 
caused by industrial disasters. 

coastal Coalition member David Grimes says: 

For those of us from the spill region who fought with our 
lives to defend our ocean home after the oil spill, the 
government Trustees' failure to do all they can to help heal 
our home is unacceptable. We expected them to act as 
emergency room physicians, and instead we got hospital 
administrators. · 

Not only is the patient still struggling to recover from her 
oil spill injuries, but the Trustees continue to stand by 
and watch while enormous new injuries occur. Until the 
Trustees do their job, the burden of responsibility for 
healing the spill region falls once again on the shoulders 
of we who call it home. 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

EXXON CORPORATION, EXXON SHIPPING 
COMPANY, and EXXON PIPELINE COMPANY, 
in personam, and the T/V 
EXXON VALDEZ, in rem, 

Defendants. 

STATE OF ALASKA, 

Plaintiff, 

v. 

EXXON CORPORATION, and EXXON 
SHIPPING COMPANY, 

Defendants. 

Civil Action No. 
A91-082 CIV 

civil Action No. 
A91-083 CIV 

AGREEMENT AND 
CONSENT DECREE 

MOTION TO INTERVENE 

BROUGHT BY: The Coastal Coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill. 

Dated: March 29, 1995 
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MOTION TO INTERVENE 

Pursuant to Federal rule of civil procedure 24B (Permissive 
Intervention), The Coastal Coalition moves to intervene in the 
above captioned matter. 

our intervention will not delay or otherwise prejudice the rights 
of the original parties to this agreement. In fact, it is our 
specific intent to expedite the effective implementation of this 
agreement through our intervention. 

We find it necessary to intervene on behalf of the injured 
Environment in this Agreement ~nd Consent Decree because the 
Government parties have failed to fulfill their obligations to act 
on behalf of the injured Environment. 

STANDING TO ASSERT 

The Coastal Coalition, represented in this motion by Rick steiner 
and David Grimes, has standing to assert this motion on behalf of 
the Environment injured by the Exxon Valdez Oil Spill. 

The Coastal Coalition is an informal coalition of concerned 
citizens that formed in 1989 to assist in expediting restoration of 
the Oil Spill region. The Coalition helped create a regional 
consensus for the concept of settling the Natural Resource Damage 
cases out-of-court and formally proposed such to the state of 
Alaska, the United States and Exxon on July 4, 1990. Since the 
settlement, the Coalition has been concerned that all Natural 
Resource Damage recoveries be expended in the maximum interest of 
environmental recovery, and in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes have been 
residents of Prince William Sound collectively for almost 30 years, 
and have been involved in virtually all aspects 9f.the oil Spill-­
the emergency response, education in other coastal states, 
prevention efforts, restoration policy formation, etc. We are 
entirely confident of our standing to bring this action before this 
Court on behalf of the injured Environment - our home. 

After exhausting all non-judicial avenues to correct the 
Government's confusion concerning how to implement this Agreement 
and Consent Decree, we find it our moral responsibility to 
intervene on behalf of the injured Environment in lieu of the 
Governments. 
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The State of Alaska, the United States of America, and their 
designated Trustees have had several years since this court 
approved this agreement to seek this Court's guidance on how to 
implement this agreement, yet, despite an enormous amount of public 
criticism of their actions, they have not done so. 

Thus, we find it necessary to stand in place of the designated 
Government Trustees in order to bring this extraordinarily 
important matter before the Court for judicial review. 

Obviously, Prince William sound and the . rest of the coastal 
ecosystem injured by the Exxon Valdez Oil Spill cannot assert its 
own case directly t9 this Court. However, the Courts regularly 
grant standing to claimants serving as conservators or guardians of 
entities who cannot assert their own claims. In fact, the 
corporations, Governments and the T/V Exxon Valdez, as parties to 
this agreement, all had to have someone to plead their case for 
them. 

With regard to Natural Resources, legal standing has been granted 
to such by Congress and the Courts in the event that such Natural 
Resources are damaged or lost as a result of industrial accidents 
or disasters, such as oil spills. ,.. ,.. 

In their capacity as Trustees, as defined by the agreements 
approved by this Court, each and every action engaged in by the 
Governments should have been conducted exclusively in the highest 
and best interest of the injured Environment. This was the clear 
intent of Congress in providing for the collection of Natural 
Resource Damages, and the intent of this Court in approving the 
Consent Decree, MOA, and Plea Agreement in this case. The 
Governments in this case were required to act solely "as trustees, 
for purposes of CERCLA and the Clean Water Act, of natural 
resources injured lost, or destroyed as a result of the Oil Spill" 
(Memorandum of Agreement). 

Unfortunately, the Governments have not fulfilled their trust 
responsibilities to the injured Environment. Even s'ome agency staff 
have grave concerns regarding the Government's implementation of 
the terms of this agreement. 

In approving this agreement, presiding u.s. District Court Judge H. 
Russell Holland made the following warning to the parties to this 
agreement: 

I want you all to know that I, you know, I'm not able to 
monitor this kind of thing, but I expect you all to do the 
monitoring: and quite frankly, I expect to see people back 
here if the money that flows from these three cases is not 
going where I expect it to go, based upon the terms of these 
agreements. 
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It is the primary assertion of this motion that the money collected 
by the Governments as a result of this agreement is not being used 
as expected--in the maximum interest of environmental recovery--and 
the parties to the agreement are either unable or unwilling to 
correct the situation themselves. As such, we believe judicial 
review is necessary to redress the failure of the Governments to 
fulfill their obligations to this Court, the public, and the 
injured resources. 

Footnote on position on standing to assert: 

In the event that this Court finds that we should not have standing 
to intervene in this agreement, even though as long-standing and 
loving residents of the region, we would respectfully and 
vigorously disagree, then we ask this court to sua sponte grant the 
relief we seek in order to compel compliance. 

NOTE: Thi~ is one of four motions we have filed with this 
Court, and we respectfully ask that the Court consider 
all four motions collectively, as listed below: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083) 

2. Motion to Intervene -.Memorandum of Agreement and 
Consent Decree (Civil Action No. A9l-081CV) 

3. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

4. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 

We hereby certify that on March 29, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s. Department of Justice 
Washington, D.C. 20530 

State of Alaska 
Attorney General 
State of Alaska 

7- Pouch K 
Juneau, Alaska 99811 

Exxon Corporation 
General Counsel 
Exxon Corporation 
225 E. John W. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipeline Company 
P.O. Box 2220 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083) 

2. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

3. Motion to Compel Compliance -Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

4. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

STATE OF ALASKA, 

Defendant and 
Counterclaimant. 

Civil Action No. 
A91-081 CV 

MEMORANDUM OF AGREEMENT 
AND CONSENT DECREE 

MOTION TO INTERVENE 

BROUGHT BY: The Coastal Coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill. 

Dated: March 29, 1995 



MOTION TO INTERVENE 

Pursuant to Federal rule of civil procedure 24B (Permissive 
Intervention), The Coastal Coalition moves to intervene in the 
above captioned matter. 

our intervention will not delay or otherwise prejudice the rights 
of the original parties to the agreement. In fact, it is our 
specific intent to expedite the effective implementation of the 
agreement through our intervention • 

.. 

We find it necessary to intervene on behalf of the injured 
Environment in this Memorandum of Agreement and Consent Decree 
because the Government parties have failed to fulfill their 
obligations to act on behalf of the injured Environment. 

STANDING TO ASSERT 

The Coastal Coalition, represented in this motion by Rick Steiner 
and David Grimes, has standing to assert this motion on behalf of 
the Environmerlt injured by the Exxon Valdez Oil Spill. 

The Coastal Coalition is an informal coalition of concerned 
citizens that formed in 1989 to assist in expediting restoration of 
the Oil Spill region. The Coalition helped create a regional 
consensus for the concept of settling the Natural Resource Damage 
cases out-of-court and formally proposed such to the State of 
Alaska, the United States and Exxon on July 4, 1990. Since the 
settlement, the Coalition has been concerned that all Natural 
Resource Damage recoveries be expended in the maximum interest of 
environmental recovery, and in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes have been 
residents of Prince William Sound collectively for almost 30 years, 
and have been involved in virtually all aspects of the Oil Spill-­
the emergency response, education in other coastal states, 
prevention efforts, restoration policy formation, etc. We are 
entirely confident of our standing to bring this action before this 
Court on behalf of the injured Environment - our home. 

After exhausting all non-judicial avenues to correct the 
Government's confusion concerning how to implement the Memorandum 
of Agreement and Consent Decree, we find it our moral 
responsibility to intervene on behalf of the injured Environment in 
lieu of the Governments. 
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The state of Alaska, the United states of America, and their 
designated Trustees have had several years since this Court 
approved this agreement to seek this Court's guidance on how to 
implement this agreement, yet, despite an enormous amount of public 
criticism of their actions, they have not done so. 

Thus, we find it necessary to stand in place of the designated 
Government Trustees in order to bring this extraordinarily 
important matter before the court for judicial review. 

Obviously, Prince William Sound and the . rest of the coastal 
ecosystem injured by the Exxon Valdez Oil Spill cannot assert its 
own case dir~ctly to this Court. However, the Courts regularly 
grant standing to claimants serving as conservators or guardians of 
entities who cannot assert their own claims. In fact, the 
corporations, Governments and the T/V Exxon Valdez, as parties to 
this agreement, all had to have someone to plead their case for 
them. 

With regard to Natural Resources, legal standing has been granted 
to such by Congress and the Courts in the event that such Natural 
Resources are damaged or lost as a result of industrial accidents 
or disasters, ~uch as oil spills. ,.. 

In their capacity as Trustees, as defined by the agreements 
approved by this Court, each and every action engaged in by the 
Governments should have been conducted exclusively in the highest. 
and best interest of the injured Environment. This was the clear 
intent of congress in providing for the collection of Natural 
Resource Damages, and the intent of this Court in approving the 
Consent Decree, MOA, and Plea Agreement in this case. The 
Governments in this case were required to act solely "as trustees, 
for purposes of CERCLA and the Clean Water Act, of natural 
resources injured lost, or destroyed as a result of the Oil Spill." 

Unfortunately, the Governments have not fulfilled their trust 
responsibilities to the injured Environment. Even some agency staff 
have grave concerns regarding the Government's implementation of 
the terms of this agreement. 

It is the primary assertion of this motion that the money collected 
by the Governments as a result of this agreement is not being used 
as expected--in the maximum interest of environmental recovery--and 
the parties to the agreement are either unable or unwilling to 
correct the situation themselves. As such, we believe judicial 
review is necessary to redress the failure of the Governments to 
fulfill their obligations to this Court, the public, and the 
injured resources. 
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Footnote on position on standing to assert: 

In the event that this Court finds that we should not have standing 
to intervene in this Memorandum of Agreement and Consent Decree, 
even though as long-standing and loving residents of the region, we 
would respectfully and vigorously disagree, then we ask this Court 
to sua sponte grant the relief we seek in order to compel 
compliance. 

NOTE: This is one of four motions we have filed with this 
Court, and we respectfully ask that the Court consider 
all four motions collectively, as listed below: 

' 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083) 

2. ~Motion to Intervene - Memorandum of Agreement and 
~consent Decree (Civil Action No. A91-081CV) 

3. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

4. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 

We hereby certify that on March 29, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s. Department of Justice 
washington, D.c. 20530 

State of Alaska 
Attorney General 
state of Alaska 

t: Pouch K 
Juneau, Alaska 99811 

Exxon Corporation 
General counsel 
Exxon Corporation 
225 E. John W. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipeline Company 
P.O. Box 2220 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083) 

2. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

3. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

4. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition , 
Rick steiner, David Grimes 
P.O. Box 2424 
Cordova, AK 99574 
907-424-5509 
907-346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Pla·intiff, 

v. 

EXXON CORPORATION, EXXON SHIPPING 
COMPANY, and EXXON PIPELINE COMPANY, 
in personam, and the T/V 
EXXON VALDEZ, in rem, 

... ,.. 
Defendants • 

STATE OF ALASKA, 

Plaintiff, 

v. 

EXXON CORPORATION, and EXXON 
SHIPPING COMPANY, 

Defendants. 

Civil Action No. 
A91-082 CIV 

Civil Action No. 
A91-083 CIV 

AGREEMENT AND 
CONSENT DECREE 

MOTION TO COMPEL COMPLIANCE 

OF THE UNITED STATES OF AMERICA, THE STATE OF ALASKA, AND 
THEIR DESIGNATED TRUSTEES WITH THE ABOVE-CAPTIONED AGREEMENT 
AND CONSENT DECREE TO WHICH THEY ARE PARTIES. 

BROUGHT BY: The Coastal Coalition, on behalf of the 
Environment injured by the Exxon Valdez Oil Spill. 

Dated: March 29, 1995 ~zi:~ 
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JURISDICTION 

The United States District Court, District of Alaska, has 
jurisdiction over this motion in that it approved the 
Agreement and Consent Decree, with which we are seeking to 
compel compliance. 

PARTIES 

The United States of America, the State of Alaska, and their 
designated Trustee- Council are named as non-compliant in 
implementing this agreement. 

The Coastal Coalition, on behalf of the injured Environment, 
is bringing this motion before the Court in lieu of the 
non-compliant governments. 

BACKGROUND 

The concept of Natural Resource Damages as a substantial 
compensable loss in the case of oil spills and other 
industrial disasters is unique to the legal system of the 
United States. 

The level of environmental damage mitigation proposed by this 
Consent Decree approved by this Court, is entirely 
unprecedented in history. 

As such, the way in which the Exxon Valdez Oil Spill natural 
resource damage settlement is used for restoration is 
enormously important in assessing society's genuine commitment 
to redress environmental damage caused by industrial 
disasters. · 

Because the United States of America and the State of Alaska, 
as parties to the agreement, and their designated Trustees and 
Trustee Council (herein after referred to as "the 
Governments"), have been incapable of substantively aiding the 
recovery of the injured Environment the clear and 
unequivocal intent of this court in approving this agreement 
- they have failed to comply with the agreement and have 
betrayed their historic public trust responsibility. 
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CAUSE OF ACTION 

The United States and the State of Alaska and their designated 
Trustees are in violation of this Consent Decree. 

The Governments have failed to exercise the orders of this 
Court, failed to honor their unique trust responsibilities, 
and failed to act solely on behalf of the resources and 
services injured by the Exxon Valdez Oil .Spill. 

Also, Section 1006 (Natural Resources) (g) (Compliance) of the 
Oil Pollution Act of 1990, Public Law 101-380, provides the 
authority for any person to seek judicial review of the 
actions of Federal officials acting as Natural Resource 
Trustees as follows: 

Review of actions by any Federal'official where 
there is alleged to be a failure of that official 
to perform a duty that is not discretionary with 
that official may be had by any person in the 
district court in which the person resides or in 
wnich the alleged damage to natural resources 
occurred. 

And, the legal concept of "trustee" and "public trust" are, we 
believe, derived from common law doctrine which has evolved 
throughout history to give citizens recourse to judicial 
relief in such significant circumstances. (For a further 
discussion of our cause of action, please see our "Urgent 
Appeal" position paper of March 14, 1995, attached below.) 
The United states of America, the State of Alaska and their 
designated Trustee council have failed tragically in 
fulfilling their legally mandated trust responsibility and the 
terms of this Consent Decree. In their Restoration efforts, 
the Governments have: 

A. Accomplished very little in terms of tangible 
benefit to the injured Environment. 

B. Diverted enormous financial resources 
intended by this agreement to be used in the 
maximum interest of environmental recovery -
into non-essential expenditures. 

c. Taken far too long - five and a half years 
to develop a Restoration Plan to be of maximum 
use to the injured Environment. 
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D. Failed to accomplish any significant, 
comprehensive coastal habitat acquisition and 
protection, thus allowing further large-scale, 
significant, irreparable injury to occur to 
the already severely stressed · coastal 
ecosystem. 

To date, this historic, precedent-setting $900 million program 
has not been subjected to any comprehensive, independent 
oversight. The Former GAO investigation was limited in scope 
and duration, covering a period of less than 2 years of 
Trustee Council operation (Oct. a, 1991 -August 20, 1993) and 
only examined certain aspects of Trustee activity. No 
pre-settlement activity has been reviewed, and no activity 
subsequent to August, 1993 'has been reviewed, including the 
Restoration Plan. None of the expenditures from the 
Restitutionary payments have been reviewed. As such, society 
has yet to adequately chronicle and learn the valuable lessons 
offered by this historic Restoration effort. 

RELIEF 

We ask this Court, in the public interest, to order the 
establishment of the Exxon Valdez Oil Spill Restoration Review 
commission to conduct an independent, comprehensive, detailed 
review of all Government policies, expenditures, and 
activities since March 24, 1989, related to the mitigation of 
injuries caused by this Oil Spill. This review should include 
all issues concerning the functioning of the Governments in 
relation to these agreements, including but not limited to, 
the following: 

A. All phases of the Natural Resource Damage 
Assessment (NRDA) program and the subsequent 
Science and Monitoring program - the size, scope, 
cost, necessary facilities, and scien.tific quality 
of the programs, and their link to Restoration. 

B. Legitimacy of all reimbursements taken by Trustee 
agencies and Exxon, including a complete audit of 
the equipment inventory. 

c. All phases of the Restoration Planning process, 
including public involvement. 

D. All Restoration Policy decisions funding 
priorities and the link between all expenditures 
and environmental damage mitigation and recovery. 
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E. A thorough review of the Habitat Acquisition and 
Protection program, including the habitat 
evaluation process, the relative severity of threat 
to the habitat, and the appraisal process. 

F. A general analysis of how to effectively structure 
Natural Resource Damage Settlements, using EVOS as· 
an example - what terms, conditions, and dollar 
amounts would best mitigate injury in future 
disasters. 

In its charge by this Court, the Commission should: 

A. Have subpoena powers and be able to depose, under 
oath, all past and present Trustees, Trustee 
Council members, and Trustee council staff. 

B. Have access to all documents, confidential or 
otherwise, produced by the Governments regarding 
the Oil Spill. 

c. Consult with Trustee Council staff, other agency 
s;t:.aff, the Public Advisory Group, the public at 
large, and land owners in the region as 
appropriate. 

D. Conduct field hearings throughout the Oil Spill 
region to hear directly from the public. 

The Commission should consist of the following representation: 

Government Accounting Office 
National Research council 
Natural Resources Defense 
The Nature Conservancy 
Trustees for Alaska 

Council 

First Nations Development 
people's advocate) 

Other institutions or 
appropriate by this Court. 

Institute (as indigenous 

individuals deemed 

The Commission should be funded out of settlement monies, but 
should otherwise be strictly independent and autonomous. In 
selecting individuals to serve on the Commission, great care 
must be exercised to select individuals or institutions that 
will be able to act strictly objectively, autonomously, and 
with exclusive focus on what is best for the injured 
Environment, without regard to political consequences. 
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The Restoration Review Commission should report to this Court 
by October 8, 1995 (the fourth anniversary of the Court's 
approval of the settlement) , its findings and recommendations 
concerning how best to redirect the Government process to more 
effectively comply with its legal responsibilities and how to 
better conduct such a process in future disasters. At such 
time, we . ask that this Court order the implementation of 
recommendations of the commission that the Court deems 
appropriate, in consultation with The Coastal Coalition, the 
Public Advisory Group, and the Governments. The Court could 
then either terminate the Commission, or order the 
continuation of its independent oversight and monitoring 
authority over the Trustee C9uncil. 

The basic charge for the Commission should be: (1) to assess 
what has been accomplished by the Governments compared to what 
has not and could have been done to mitigate the damage caused 
by this Oil Spill, and (2) to provide a basis for doing a 
better job next time. 

ALTERNATIVE RELIEF 

Should the Court prefer to order relief short of the above, we 
ask that the Court order the Governments to come before it and 
satisfy that they have done everything possible to fulfill 
their obligations to the Court, the public, and the injured 
Environment. 

CONCLUSION 

Because of the historic, precedent-setting nature of this 
process, we feel this review is essential not only to provide 
direction to the remaining expenditure of funds from this 
settlement, but also to establish a more effective framework 
within which to conduct such future efforts. 

6 



.. 

NOTE: This is one of four motions we have filed with this 
Court, and we respectfully ask that the Court 
consider all four motions collectively, as listed 
below: 

1. Motion to Intervene - Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

2. Motion to Intervene -Memorandum of Agreement 
and Consent Decree (Civil Action No. A91-
081CV) 

3. Mot;i.on to Compel Compliance - Agreement and 
Consent Decree (Civil Actions No. A91-082 and 
A91-083) 

4. Motion to. Compel Compliance - Memorandum of 
Agreement and Consent Decree (Civil Action No. 
A91-081CV) 
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The Coastal Coalition 
Rick steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 

We hereby certify that on March 29, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s. Department of Justice 
Washington, D.C. 20530 

State of Alaska 
Attorney General 
State of Alaska 
~~~K 

Juneau, Alaska 99811 

Exxon corporation 
General Counsel 
Exxon corporation 
225 E. John W. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipeline company 
P.O. Box 2220 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083} 

2. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

3. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Actions No. A9l-082 and A91-083} 

4. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
cordova, AK 99574 
907-424-5509 
907-346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

STATE OF ALASKA, 

Defendant and 
Counterclaimant. 

Civil Action No. 
A91-081 CV 

MEMORANDUM OF AGREEMENT 
AND CONSENT DECREE 

MOTION TO COMPEL COMPLIANCE 

OF THE UNITED STATES OF AMERICA, THE STATE OF ALASKA, AND THEIR 
DESIGNATED TRUSTEES WITH THE ABOVE-CAPTIONED MEMORANDUM OF 
AGREEMENT AND CONSENT DECREE TO WHICH THEY ARE PARTIES. 

BROUGHT BY: The Coastal Coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill 

Dated: March 29, 1995 
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JURISDICTION 

The United States District Court, District of Alaska, has 
jurisdiction over this motion in that it approved the Memorandum of 
Agreement and Consent Decree with which we are seeking to compel 
compliance. 

PARTIES 

The United States of America, the State of Alaska, and their 
designated Trustee ~ouncil are named as non-compliant in 
implementing this agreement. 

The Coastal Coalition, on behalf of the injured Environment, is 
bringing this motion before the court in lieu of the non-compliant 
governments. 

BACKGROUND 

,.. ,.. 

The concept of Natural Resource Damages as a substantial 
compensable loss in the case of oil spills and other industrial 
disasters is unique to the legal system of the United States. 

The level of environmental damage mitigation proposed by this 
agreement approved by this Court is entirely unprecedented in 
history. 

As such, the way in which the Exxon Valdez Oil Spill natural 
resource damage settlement is used for restoration is enormously 
important in assessing society's genuine commitment to redress 
environmental damage caused by industrial disasters. 

Because the United states of America and the State of Alaska, as 
parties to the agreement referenced above, and their designated 
Trustees and Trustee Council (herein after referred to as "the 
Governments"), have been incapable of substantively aiding the 
recovery of the injured Environment - the clear and unequivocal 
intent of this Court in approving this agreement - they have failed 
to comply with this agreement and have betrayed their historic 
public trust responsibility. 
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CAUSE OF ACTION 

The United States and the State of Alaska and their designated 
Trustees are in violation of the Memorandum of Agreement and 
Consent Decree. 

The Governments have failed to exercise the orders of this Court, 
failed to honor their unique trust responsibilities, and failed to 
act solely on behalf of the resources and services injured by the 
Exxon Valdez oil Spill. 

Also, Section 1006 (Natural Resources) (g) (Compliance) of the Oil 
Pollution Act of 1990·, Public Law 101-380, provides the authority 
for any person to seek judicial review of the actions of Federal 
officials acting as Natural Resource Trustees as follows: 

Review of actions by any Federal official where there 
is alleged to be a failure of that official to perform 
a duty that is not discretionary with that official may 
be had by any person in the district court in which the 
person resides or in which the alleged damage to 
natural resources occurred. ,. 

,. 

And the legal concept of "trustee" and "public trust" are, we 
believe, derived from common law doctrine which has evolved 
throughout history to give citizens recourse to judicial relief in 
such significant circumstances. (For a further discussion of our 
cause of action, please see our "Urgent Appeal" position paper of 
March 14, 1995, attached below.) 

The United States of America, the State of Alaska and their 
designated Trustee Council have failed tragically in fulfilling 
their legally mandated trust responsibility and tne terms of this 
Memorandum of Agreement and Consent Decree. In their Restoration 
efforts, the Governments have: 

A. Accomplished very little in terms of tangible 
benefit to the injured Environment. 

B. Diverted enormous financial resources - intended by 
this agreement to be used in the maximum interest 
of environmental recovery into non-essential 
expenditures. 

c. Taken far too long - five and a half years - to 
develop a Restoration Plan to be of maximum use to 
the injured Environment. 
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D. Failed to accomplish any significant, comprehensive 
coastal habitat acquisition and protection, thus 
allowing further large-scale, significant, 
irreparable injury to occur to the already severely 
stressed coastal ecosystem. 

To date, this historic, precedent-setting $900 million program has 
not been subjected to any comprehensive, independent oversight. The 
Former GAO investigation was limited in scope and duration, 
covering a period of less than 2 years of Trustee Council operation 
(Oct. 8, 1991 - August 20, 1993) and only examined certain aspects 
of Trustee activity. No pre-settlement activity has been reviewed, 
and no activity subsequent to August, 1993 has been reviewed, 
including the Restoration Plan. None of the expenditures from the 
Restitutionary payments have been reviewed. As such, society has 
yet to adequately chronicle and learn the valuable lessons offered 
by this historic Restoration effort. 

RELIEF 

We ask this Court, in the public interest, to order the 
establishment ;:of the Exxon Valdez Oil Spill Restoration Review 
Commission to conduct an independent, comprehensive, detailed 
review of all Government policies, expenditures, and activities 
since March 24, 1989, related to the mitigation of injuries caused 
by this Oil Spill! This review should include all issues concerning 
the functioning of the Governments in relation to these agreements, 
including but not limited to, the following: 

A. All phases of the Natural Resource Damage Assessment 
(NRDA) program and the subsequent Science and Monitoring 
program - the size, scope, cost, necessary facilities, 
and scientific quality of the programs, and their link to 
Restoration. 

B. Legitimacy of all reimbursements taken by Trustee 
agencies and Exxon, including a complete audit of the 
equipment inventory. 

C. All phases of the Restoration Planning process, including 
public involvement. 

D. All Restoration Policy decisions - funding priorities and 
the link between all expenditures and environmental 
damage mitigation and recovery. 

E. A thorough review of the Habitat Acauisition and 
Protection program, including the habitat evaluation 
process, the relative severity of threat to the habitat, 
and the appraisal process. 

4 
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F. A general analysis of how to effectively structure future 
Natural Resource Damage Settlements, using EVOS as an 
example - what terms, conditions, and dollar amounts 
would best mitigate injury in future disasters. 

In its charge by this Court, the Commission should: 

A. Have subpoena powers and be able to depose, under oath, 
all past and present Trustees, Trustee Council members, 
and Trustee council staff. 

B. Have access to all documents, confidential or otherwise, 
produced by_ the Governments r~garding the Oil Spill. 

c. Consult with Trustee Council staff, other agency staff, 
the Public Advisory Group, the public at large, and land 
owners in the region as appropriate. 

D. Conduct field hearings throughout the Oil Spill region to 
hear directly from the public. 

The Commission should consist of the following representation: 

Gove~nment Accounting Office 
National Research Council 
Natural Resources Defense Council 
The Nature Conservancy 
Trustees for Alaska 
First Nations Development Institute (as indigenous 

people's advocate) 
Others deemed appropriate by this Court. 

The Commission should be funded out of settlement monies, but 
should otherwise be strictly independent and autonomous. In 
selecting individuals to serve on the Commission, great care must 
be exercised to select individuals or institutions that will be 
able to act strictly objectively, autonomously, and with exclusive 
focus on what is best for the injured Environment, without regard 
to political consequences. 

The Restoration Review Commission should report to this court by 
october 8, 1995 (the fourth anniversary of the Court's approval of 
the Consent Decree and Plea Agreement), its findings and 
recommendations concerning how best to redirect the Government 
process to more effectively comply with its legal responsibilities 
and how to better conduct such a process in future disasters. At 
such time, we ask that this court order the implementation of 
recommendations of the Commission that the Court deems appropriate, 
in consultation with The Coastal Coalition, the Public Advisory 
Group, and the Governments. The Court could then either terminate 
the Commission, or order the continuation of its independent 
oversight and monitoring authority over the Trustee Council. 
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The basic charge for the Commission should be: (1) to assess what 
has been accomplished by the Governments compared to what has not 
and could have been done to mitigate the damage caused by this Oil 
Spill, and (2) to provide a basis for doing a better job next time. 

ALTERNATIVE RELIEF 

Should the Court prefer to.order relief short of the above, we ask 
that the court order the Governments to come.before it and satisfy 
that they have done everything possible to fulfill their 
obligations to the Cou_rt, the puplic, and the injured Environment. 

CONCLUSION 

Because of the historic, precedent-setting nature of this process, 
we feel this review is essential not only to provide direction to 
the remaining expenditure of funds from this settlement, but also 
to establish a more effective framework within which to conduct 
such future efforts. 

NOTE: This is one of four motion9 we have filed with this 
Court, and we respectfully ask that the court consider 
all four motions collectively, as listed below: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083) 

2. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

3. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

4. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 

We hereby certify that on March 29, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s. Department of Justice 
Washington, ·D.C. 20530 

State of Alaska 
Attorney General 
state of Alaska 

~Pouch K 
Juneau, Alaska 99811 

Exxon Corporation 
General Counsel 
Exxon Corporation 
225 E. John W. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline company 
Office of the President 
Exxon Pipeline Company 
P.O. Box 2220 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Actions No. A91-082 and A91-083) 

2. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

3. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Actions No. A91-082 and A91-083) 

4. Motion to compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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ATTACHMENTS 

1) The Coastal Coalition letter of July 17, 1992 

2) u.s. District Court reply, July 21, 1992 

3) The Coastal Coalition Position Paper of March 14, 1995 

4) Trustee Council Response, March 22, 1995 
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"' Exxon Valdez Oil Spill Trustee Council 
Restoration Office 

645 G Street, Suite 401, Anchorage, Alaska 99501-3451 
Phone: (907) 278-8012 Fax: (907) 276-7178 

Mr. Rick Steiner 
Mr. David Grimes 
The Coastal CoalJtion 
P0Box2424 
Cordova, Alaska 9957 4 

Dear Mr. Steiner and Mr. Grimes: 

March 22, 1995 

This letter responds to your appeal dated March 14, 1995, in regard to efforts by 
the Exxon Valdez Trustee Council to secure habitat protection for restoration 
purposes on lands owned by the Eyak Corporation in eastern Prince William 
Sound. 

As you know, the Trustee Council-Eyak/Sherstone negotiations have been 
lengthy. The Trustee Council shares your interest in seeing the lands of 
eastern PWS safeguarded. This letter is intended to help clarify the record 
regarding the Council's efforts to secure habitat protection in the spill area to 
date, and specifically those lands owned by Eyak Corporation. 

Habitat Protection/Acquisition as a Part of the Restoration Effort 

The Trustee Council is strongly committed to habitat protection. The 
Restoration Plan specifically identifies Habitat Protection and Acquisition as 
one of the principal tools of restoration. The other elements of the 
restoration effort include Monitoring and Research; General Restoration; 
Public Information/Science Management/ Administration; and allocations to 
the Restoration Reserve for long-term restoration purposes. Together they 
form the basis of the Trustee Council's comprehensive and balanced approach 
to restoration. The Restoration Plan was the product of an extensive public 
process that demonstrated the need and support for each of these elements. 

As indicated by the summary of past and estimated future expenditures 
included in the Restoration Plan (Table 1, page 6), habitat protection efforts 
will by far account for the largest portion of expenditures from the settlement, 
although not to the exclusion of other important elements of the restoration 
program as your appeal urges. 

Trustee Agencies 
State of Alaska: Departments of Rsh & Game, Law, and Environmental Conservation 

United States: National Oceanic and Atmospheric Administration, Departments of Agriculture and Interior 



Habitat Evaluation Process 

Your appeal also suggests that the Trustee Council has been slow to address 
habitat protection needs. A review of the record shows that this is not the 
case. To ensure responsible allocation of trust funds consistent with the 
terms of the settlement, habitat protection efforts have proceeded with a 
systematic analysis of opportunities for habitat protection throughout the 
spill area. At the same time, the Council's efforts have, to the extent possible, 
been responsive to the need to protect habitat threatened with imminent 
inJury. 

Almost immediately following the settlement in late 1991, the Trustee 
Council undertook an "imminent threat" study process to identify those 
lands in the oil spill area that were imminently threatened with significant 
habitat degredation.l As a result, the Trustee Coll!lcil approved funds to 
purchase inholdings in Kachema.k Bay State Park2 and lands surrounding 
Seal Bay3 on Afognak Island (lands subsequently designated a State Park by 
the Alaska Legislature) and initiated negotiations with Eyak.4 The Trustee 
Council continued and completed its comprehensive evaluation of large 
habitat parcel$ (>·1,000 acres) potentially available for protection and/or 
acquisition with the publication of the Comprehensive Habitat Protection 
Process; Large Parcel Evaluation and Ranking Volumes I and II (November 
30, 1993). The evaluation process identified lands with High, Moderate and 
Low restoration values with specific regard to the injured resources and 
services identified in the Restoration Plan. On the basis of the 
comprehensive evaluation - which included more than 850,000 acres of 
land in the spill area - the Trustee Council moved forward with multiple, 
geographically balanced negotiations,s focused on those lands identified as 
having high restoration value. A small parcel ( < 1,000 acres) process was also 
undertaken and the results have recently been published. 6 Preliminary 
negotiations with more than 20 small parcel owners are now underway. 

In addition to the Kachemak and Seal Bay purchases, important 
accomplishments include action by the Trustee Council to pursue a number 
of other large parcel acquisitions throughout the spill area. These include 
offers to purchase lands involving Afognak Joint Venture (48,728 acres); 
Akhiok Kaguyak (119,885 acres); Chenega (74,554 acres); Kodiak Island 
Borough (26,665); Koniag (115,739}; Old Harbor (32,100 acres); and Tatitlek 

1 Opportunities for Habitat Protection/Acquisition, prepared by the Exxon Valdez Oil Spill Restoration 
Team. Habitat Protection Work Group (February 16, 1993). 

2 Trustee Council Resolution dated December 11, 1992. 
3 Trustee Council Resolution dated June 6,1993. 
4 The Trustee Council also authorized negotiations with English Bay Corporation regarding lands in the 

vicinity of Port Chatham. These negotiations were terminated when English Bay indicated it was not a 
willing seller of its lands. 

5 Trustee Council action as part of the FY 94 Work Plan approved January 31, 1994. Attachment B. 
6 Comvrehensive Habitat Protection Process: Small Parcel Evaluation and Ranking Volulm' III, prepared by 

the Exxon Valdez Oil Spill Restoration Office, Habitat Work Group (February 13, 1995). 
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(56,785 acres) as well as Eyak (28,500 acres). Appraisals and negotiations with 
landowners continue throughout the spill area and are progressing steadily, 
with some very close to completion. 

Trustee Council- Eyak/Sherstone Negotiations 

Efforts to negotiate habitat protection on lands owned by Eyak/Sherstone are 
_ part of a much larger Trustee Council effort. Nevertheless, the 
Eyak/Sherstone negotiations have been a- top priority. Several key points are 
essential to understanding the Trustee Council's efforts to secure habitat 
protection on the Eyak lands: 

• It is incumbent upon the Trustees to seek protection of those lands with 
the highest value to the recovety and restoration of injured resources and 
services. As dot:umented by the comprehensive Large Parcel evaluation 
process, the so-called "Other Lands" (Sheep Bay/Port Gravina/Windy Bay) 
are the Eyak lands with the highest restoration values and are of particular 
interest to the Trustee Council. Th~ Trustee Council also recognizes that 
there are CE!!tain important restoration values on the "Core Lands" and 
"Orca Narrows-Orca Revised" lands along Nelson Bay, especially for 
recreation/ tourism and subsistence services, although these lands were 
generally identified as moderate or low value parcels. 

• The Trustee Council has not been successful at reaching agreement with 
Eyak concerning large-scale protection of its other lands because of 
fundamentally conflicting land use objectives. Although willing to sell 
the "Core Lands" in fee, Eyak has chosen to retain wide-ranging and 
essentially unspecified development rights on the lands along Orca 
Narrows/Nelson Bay as well as the Other Lands. Development other 
than commercial timber harvest can jeopardize the very resources and 
services the Trustee Council is seeking to protect. 

• The Trustee Council can only work with willing sellers to protect habitat. 
As owners of the land~ the Eyak Corporation has the right to retain 
development rights on the lands it offers for sale; if Eyak chooses to 
pursue alternative uses of its lands, it is free to do so. 

• The purchase of commercial timber rights-only on significant portions of 
Eyak's lands is not sufficient to safeguard critical restoration values. On a 
limited scale, in a specific instance, or as part of a larger comprehensive 
protection effort, commercial timber rights-only could be adequate for 
certain areas. However, in most instances, commercial timber rights-only :. 
purchases have been deemed insufficient to safeguard many of the critical 
restoration values the Trustee Council is seeking to protect. 
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• The Trustee Council's large parcel program is designed to secure 
restoration benefits from the protection of large tracts of lands with 
"greater ecological integrity that contain more linked habitats and 
services."7 Because Eyak has chosen to retain certain portions and/ or 
development rights on its lands the Trustee Council and Eyak have been 
unable to reach mutually acceptable terms that will assure restoration of 
injured resources and services on the high value lands of particular 
interest to the Trustee Council. 

• The Trustee Council lacks funds to purchase all lands from all willing 
sellers. Limited funds require that the Trustee Council focus its 
acquisition efforts on those lands with the greatest .value to restoration. In 
the case of ~yak, the Trustee C01,1~cil has attempted to reach agreement on 
the purchase of lands that will safeguard high restoration values. 

• The Trustee Council continues to negotiate with Eyak in good faith. The 
Trustee Council remains hopeful that comprehensive habitat protection 
involving Eyak's lands- especially the high value Other Lands- can be 
successfully negotiated. · 

Response to Perceived Problems and Proposed Solutions 

With specific regard to the "Problems and Proposed Solutions" described in 
your appeal beginning in page 15: 

1. You have recommended the Trustee Council appoint a Master to review 
the Habitat Acquisition and Protection Program and develop a plan to 
expand and expedite the acquisition and protection of imminently 
threatened habitat in the oil spill region. 

We do not believe such action is necessary or appropriate. The Trustee 
Council has completed a three-year process to develop the information, 
policies and public and scientific review that form the foundation for the 
existing habitat protection program (see above). The Trustee Council has 
adopted a clear policy for its habitat program of dealing only with willing 
sellers. All landowners were contacted early in the process, and 
periodically, contact is renewed to ensure that all willing sellers continue 
to be identified. The Trustee Council has taken· action that has resulted in 
the protection of approximately 65,000 acres of habitat to date. Also, the 
Trustee Council has offers pending that would protect another several 
hundred thousand acres. These efforts are all in various stages of 
implementation and represent a comprehensive approach to habitat 

7 Working Document, Comprehensiue Habitat Protection Process; lArge Parcel Eualuation and Ranking 
Volume I, prepared by the Exxon Valdez Oil Spill Restoration Team, Habitat Protection Work Group 
(November 30, 1993). 
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protection that is scientifically sound, geographically diverse, and reflects 
the priorities of the Trustee Council. 

2. You have asked the Trustee Council to accept. the Eyak Corporation's 
December 12 "Concept Change" with additional provisions to limit 
development rights. 

As noted earlier, the Trustee Council attempted to reach agreement with 
Eyak on the issue of development rights, but was not able to do so within 
the time constraints the Council was given by Eyak. The Council offered 
numerous alternatives to deal with the development issue, including one 
recommended by the Public Advisory Group last summer and expressed · 
its willingness to look at other alternatives. None was acceptable to Eyak, 
nor did Eyak propose other alternatives. For that reason, the Council 
offered to purchase a moratorium on commercial timber harvest in the 
form of a limited conservation easement to provide time to continue 
further negotiations. That offer also was rejected by Eyak. At this time the 
Council is focusing on protection of the area within the "viewshed" of 
Orca Narrows (along Nelson Bay) because of its importance to the 
community of Cordova and its high value for the restoration of recreation 
and tourism. The Council remains interested in further Eyak acquisitions. 
Once again it should be emphasized that the areas of greatest restoration 
value are those "high" ranked parcels located in Sheep Bay, Port Gravina 
and Windy Bay. 

3. You have asked the Trustee Council to abolish the Restoration Reserve 
because it is illegal. 

We believe establishment of the Restoration Reserve is a prudent action 
because it sets aside funds to be invested in a manner that will generate 
higher interest income, yet still provide a great deal of liquidity and 
flexibility for future restoration needs. The Trustee Council has indicated 
an intent to add up to $12 million per year to the Restoration Reserve. 
The level of funding allocated to the Reserve in any one year will be made 
only after consideration of the other needs for restoration at that time. 

4. You have asked the Trustee Council to commission the National Research 
Council to conduct an independent review of the Trustees' Science and 
Monitoring Program, including the NRDA process, which you believe to 
lack coherence, direction, and a dearly-defined link to Restoration. 

This recommendation actually deals with two issues. The·first is the 
Council's annual Research and Monitoring Program; the second is the 
earlier NRDA·process. If you read the Restoration Plan adopted by the 
Council last November, you will find the Council has adopted goals, 
objectives and strategies for all injured resources and services. The 
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Restoration Plan was subject to an extensive public review process and an 
Environmental Impact Statement. Any project approved by the Council 
must be clearly linked to the restoration goals, objectives and s~ategies 
described in the plan. Restoration proposals submitted to the Trustee 
Council are thoroughly scrutinized by the Council's Chief Scientist and 
some of the top scientists in the country. Council staff is releasing for 
public review this week a projection of research and monitoring needs for 
the next three years. 

The second issue is a review of the NRDA process from 1989 through the 
settlement. Various· Council members have discussed during the past year 
the possibility of commissioning a historical review. of the Exxon Valdez 
Oil Spill NRDA process and development of the Trustee Council. _Such a 
review would be conducted both from the perspective of ,.process" and 
"science" in order to document the lessons learned in the event of another 
oil spill. Thfs is especially appropriate given the length of time since the 
spill and the potential for losing much of our historical knowledge. A 
question has been raised about whether this is a legally permissible use of 
settlement.Junds. An options paper for Council consideration is being 
developed. 

5. You have asked that the Trustee Council visit sites in the oil spill region 
significant to their Restoration Objectives. 

This is a valid recommendation and one that has been taken to heart by 
past and current Council members. Last summer, Trustees visited sites 
within the Kodiak region, the Kenai Peninsula and Prince William 
Sound. The two new state Trustees on the Council are very familiar with 
the spill area, and I am sure will be availing themselves of future 
opportunities to visit sites throughout the spill area. 

Finally, in your concluding postscript, you note that the "way in which the 
Exxon Valdez Oil Spill natural resource damage settlement is used for 
restoration is enormously important in assessing society's genuine 
commitment to redress environmental damage caused by industrial 
disasters." 

I believe all the Trustees would agree with this statement. The Trustees all 
take their trust responsibilities very seriously. 

Sincerely, 

~::;:~ 
Executive Director 
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Additional Notes 

Although the following notes are not intended as an exhaustive review of 
the appeal dated March 14, 1995, these additional comments are provided: 

The argument that several hundred million dollars "worth of scientific 
research into the impacts of the spill... proved tiiis to be the most 
damaging oil spill in human history" (on p. 3) is inconsistent with the 
later criticism (on p. 7) that early Exxon payments were" ... drained into 
reimbursing the state and federal governments ... for their pre­
settlement expenses .... " It was these very pre-settl~n:t-ent expenses­
p.Fimarily for damage assessment and research stu4ies -. that provided 
the basis for asserting the damages that led to tli.e settlement. Moreover, 
the Consent Decree specifically recognized reimbursements for the 
damage assessment and previously approved restoration work as a 
priority use of the settlement funds. 

Criticism;? about the progress of the habitat protection program (on p. 5) 
are unfounded. The Trustee Council as we know it now did not come 
into existence until after December 1991. The Trustee Council took 
action to protect habitat (e.g., Kachemak Bay) within the first year of the 
Council's existence. 

The GAO "report" was replete with baseless conclusions. As noted in 
the report itself, the GAO specifically did not obtain written agency 
comments on the draft report before it was finalized as it was only a 
briefing report, not an audit report. 

The suggestion that a proposal by Mike Barton would be accepted by Eyak 
is not correct. First, the so-called "Barton proposal" (onp. 9) was not 
specific enough to constitute an offer (i.e., no definition of value; no 
definition of a restrictive easement; no definition of reasonable public 
access) that could be accepted, nor is there substantial evidence that Eyak 
" ... intended to accept the offer." Indeed, the so-called "Barton proposal" 
was nothing more than a concept with numerous undefined elements 
yet to be worked out. 

The statement that the Trustee Council reversed its position (on p. 11) is 
not accurate. 

The appeal fails to acknowledge that Eyak withdrew its approval for 
appraisal work to be done during 1994 and that this delay contributed 
significantly to the failure to reach agreement with Eyak within the time 
frame imposed by Eyak. 



The statement that logging operations (on p. 11) are the only imminent 
threat to the Eyak lands is not accurate. At various times, discussion 
with Eyak concerned the landowner's interest in various types of 
residential development, lodge development, homesite disposals and 
other forms of commercial or industrial development that could be 
detrimental to restoration values in key, high-value areas. 

While the possibility of a 25% limitation on development (p. 11-12) was 
ra~d by Eyak and discussed briefly by the Council, no formal proposal 
regarding restrictions in this regard has been presented to the Trustee 
Council. 
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Exxon Valdez Oil Spill Trustee Council 
Restoration Office 

645 G Street, Suite 401, Anchorage, Alaska 99501-3451 
Phone: (907) 278-8012 Fax: (907) 276-7178 

MEMORANDUM 
TO: Trustee Council 

FROM: Molly McCammon, Executive 

DATE: April2, 1995 

SUBJ: Revised Court Filings Submitted by Rick Steiner and David 
Grimes (United States District Court, District of Alaska) 

On Friday March 31, 1995 a revised set of Motions to Intervene and Motions 
to Compel Compliance was delivered to the Anchorage Restoration Office. 
On the envelope in which these documents were delivered there was the 
following hand written note: 

"At Court Request, slight changes have been made in the format of 
these motions filed originally on 3/29/95." 

A set of those revised motions are attached: 

1. Motion to Intervene 
United States v. State of Alaska 
Civil Action A91-081 CV 
Memorandum of Agreement and Consent Decree 

2. Motion to Intervene 
United States v. EXXON Corporation, EXXON Shipping Co., EXXON 
Pipeline, and the T/V Exxon Valdez 
Civil Action A91-082 CIV 
Agreement and Consent Decree 

3. Motion to Intervene 
State of Alaska v. EXXON Corporation and EXXON Shipping Co. 
Civil Action No. A91-083 CIV 
Agreement and Consent Decree 

Trustee Agencies 
State of Alaska: Departments of Fish & Game, Law, and Environmental Conservation 

United States: National Oceanic and Atmospheric Administration, Departments of Agriculture and Interior 



4. Motion to Compel Compliance 
United States v. State of Alaska 
Civil Action A91-081 CV 
Memorandum of Agreement and Consent Decree 

5. Motion to Compel Compliance 
United States v. EXXON Corporation, EXXON Shipping Co., EXXON 
Pipeline, and the T/V Exxon Valdez 
Civil Action A91-082 CIV 
Agreement and Consent Decree 

6. Motion to Compel Compliance 
State of Alaska v. EXXON Corporation and EXXON Shipping Co. 
Civil Action No. A91-083 CIV 
Agreement and Consent Decree 

Four attachments were cited (although not submitted to the Anchorage 
Restoration Office) as part of the revised motion packet: 

- Coastal Coalition letter of July 17, 1992 
- U.S. District Court Reply, July 21, 1992 
- The Coastal Coalition Position Paper of March 14, 1995 
-Trustee Council Response, March 22, 1995 

A set of these attachments has also been included for your reference. 

To try and reduce confusion regarding prior versions of the court filings, I am 
providing these most recent, current materials to you in their own separate 
binder. 

cc: Bill Brighton (w I attachments) 
Barry Roth (w I attachments) 
Gina Belt (w I attachments) 
Maria Lisowski (w I attachments) 
Craig a conner (w I attachments) 
Alex Swiderski (w I attachments) 
Trustee Agency Liasons (w I attachments) 
Restoration Work Force (w I o attachments) 





The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

STATE OF ALAS~, 

Defendant and 
Counterclaimant. 

Civil Action No. 
A91-081 CV 

MEMORANDUM OF AGREEMENT 
AND CONSENT DECREE 

MOTION TO INTERVENE 

BROUGHT BY: The Coastal Coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill. 

Dated: March 29, 1995 



MOTION TO INTERVENE 

Pursuant to Federal rule of civil procedure 24B (Permissive 
Intervention) , The Coastal Coalition moves to intervene in the 
above captioned matter. 

our intervention will not delay or otherwise prejudice the rights 
of the original parties to the agreement. In fact, it is our 
specific intent to expedite the effective implementation of the 
agreement through our intervention. 

We find it necessary to intervene on behalf of the injured 
Environment in this Memorandum of Agreement and Consent Decree 
because the Government parties have failed to fulfill their 
obligations to act on behalf of the injured Environment. 

STANDING TO ASSERT 

The Coastal Coalition, represented in this motion by Rick Steiner 
and David Grimes, has standing to assert this motion on behalf of 
the Environment injured by the Exxon Valdez Oil Spill. 

The Coastal Coalition is an informal coalition of concerned 
citizens that formed in 1989 to assist in\expediting restoration of 
the Oil Spill region. The Coalition helped create a regional 
consensus for the concept of settling the Natural Resource Damage 
cases out-of-court and formally proposed such to the State of 
Alaska, the United'States and Exxon on July 4, 1990. Since the 
settlement, the Coalition has been concerned that all Natural 
Resource Damage recoveries be expended in the maximum interest of 
environmental recovery, and in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes have been 
residents of Prince William sound collectively for almost 3 0 years, 
and have been involved in virtually all aspects of the Oil Spill-­
the emergency response, education in other coastal states, 
prevention efforts, restoration policy formation, etc. We are 
entirely confident of our standing to bring this action before this 
Court on behalf of the injured Environment - our home. 

After exhausting all non-judicial avenues to correct the 
Government's confusion concerning how to implement the Memorandum 
of Agreement and Consent Decree, we find it our moral 
responsibility to intervene on behalf of the injured Environment in 
lieu of the Governments. 
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The State of Alaska, the United states of America, and their 
designated Trustees have had several years since this Court 
approved this agreement to seek this Court's guidance on how to 
implement this agreement, yet, despite an enormous amount of public 
criticism of their actions, they have not done so·. 

Thus, we find it necessary to stand in place of the designated 
Government Trustees in order to bring this extraordinarily 
important matter before the Court for judicial review. 

Obviously, Prince William Sound and the rest of the coastal 
ecosystem injured by the Exxon Valdez Oil Spill cannot assert its 
own case directly to this Court. However, the Courts regularly 
grant standing to claimants serving as conservators or guardians of 
entities who cannot assert their own claims. In fact, the 
corporations, Governments and the T/V Exxon Valdez, as parties to 
this agreement, all had to have someone to plead their case for 
them. 

With regard to·Natural Resources, legal standing has been granted 
to such by Congress and the Courts in the event that such Natural 
Resources are damaged or lost as a result of industrial accidents 
or disasters, such as oil spills. 

In their capacity as Trustees, as defined by the agreements 
approved by this Court, each and every action engaged in by the 
Governments should have been conducted exclusively in the highest 
and best interest of the injured Environment. This was the clear 
intent of Congress. in providing for the collection of Natural 
Resource Damages, and the intent of this Court in approving the 
Consent Decree, MOA, and Plea Agreement in this case. The 
Governments in this case were required to act solely "as trustees, 
for purposes of CERCLA and the Clean Water Act, of natural 
resources injured lost, or destroyed as a result of the Oil Spill." 

Unfortunately, the Governments have not fulfilled their trust 
responsibilities to the injured Environment. Even some agency staff 
have grave concerns regarding the Government's implementation of 
the terms of this agreement. 

It is the primary assertion of this motion that the money collected 
by the Governments as a result of this agreement is not being used 
as expected--in the maximum interest of environmental recovery--and 
the parties to the agreement are either unable or unwilling to 
correct the situation themselves. As such, we believe judicial 
review is necessary to redress the failure of the Governments to 
fulfill their obligations to this Court, the public, and the 
injured resources. 
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Footnote on position on standing to assert: 

In the event that this Court finds that we should not have standing 
to intervene in this Memorandum of Agreement and Consent Decree, 
even though as long-standing and loving residents of the region, we 
would respectfully and vigorously disagree, then we ask this Court 
to sua sponte grant the relief we seek in order to compel 
compliance. 

NOTE: This is one of six motions we have filed with this Court, 
and we respectfully ask that the court consider all six 
motions collectively, as listed below: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance -Agreement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance -Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 
...?L 

We hereby certify that on March~' 1995, we served by registered 
mail the following parties: 

United states of America 
Environment and Natural Resources Division 
U.S. Department of Justice 
washington, D.C. 20530 

State of Alaska 
Attorney General 
State of Alaska 
Pouch K 
Juneau, Alaska 99811 

Exxon Corporation . 
General counsel 

'• Exxon Corporation 
225 E. John w. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline company 
Office of the President 
Exxon Pipel~ne Company 
P.O~ Box 2220 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A9l-082} 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A9l-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4 • Motion to Compel Compliance - /l_gr.eement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal coali t.ion 
Rick Steiner, David Grimes 
P.O. Box 2424 · 
Cordova, AK •. 99574 
(907) 424-5509 ·. . 
(907) 346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

EXXON CORPORATION, EXXON SHIPPING 
COMPANY, and EXXON PIPELINE· .COMPANY, 
in personam, and the T/V 
EXXON VALDEZ, in ;rem, 

Defendants. 

Civil Action No. 
A9l-082 CIV 

AGREEMENT AND CONSENT DECREE 

MOTION TO INTERVENE 

BROUGHT BY: The Coastal coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill. 

Dated: March 29, 1995 



MOTION TO INTERVENE 

PUrsuant to Federal rule of civil procedure 24B (Permissive 
Intervention) , The Coastal Coalition moves to intervene in the 
above captioned matter. 

Our intervention will not delay or otherwise prejudice the rights 
of the original parties to this agreement. In fact, it is our 
specific intent to expedite the effective implementation of this 
agreement through our intervention. 

We find it necessary to intervene on behalf of the injured 
Environment in this Agreement and Consent Decree because the 
Government parties have failed to fulfill their obligations to act 
on behalf of the injured Environment. 

STANDING TO ASSERT 

The Coastal Coalition, represented in this motion by Rick Steiner 
and David Grimes, has standing to assert this motion on behalf of 
the Environment injured by the Exxon Valdez Oil Spill. 

The Coastal Coalition is an informal coalition of concerned 
citizens that formed in 1989 to assist in expediting restoration of 
the Oil Spill region. The Coalition helped create a regional 
consensus for the concept of settling the Natural Resource Damage 
cases out-of-court and formally proposed such to the State of 
Alaska, the United.States and Exxon on July 4, 1990. since the 
settlement, the Coalition has been concerned that all Natural 
Resource Damage recoveries be expended in the maximum interest of 
environmental recovery, and in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes have been 
residents of Prince William Sound collectively for almost 30 years, 
and have been involved in virtually all aspects of the Oil Spill-­
the emergency response, education in other coastal states, 
prevention efforts, restoration policy formation, etc. We are 
entirely confident of our standing to bring this action before this 
Court on behalf of the injured Environment - our home. 

After exhausting all non-judicial avenues to correct the 
Government's confusion concerning how to implement this Agreement 
and Consent Decree, we find it our moral responsibility to 
intervene on behalf of the injured Environment in lieu of the 
Governments. 

The Government party to this agreement has had several years since 
this Court approved this agreement to seek this Court's guidance on 
how to implement this agreement, yet, despite an enormous amount of 
public criticism of their actions, they have not done so. 



: 

Thus, we find it necessary to stand in place of the designated 
Government Trustees in order to bring this extraordinarily 
important matter before the Court for judicial review. 

Obviously, Prince William Sound and the rest of the coastal 
ecosystem injured by the Exxon Valdez Oil Spill cannot assert its 
own case directly to this Court. However, the Courts regularly 
grant standing to claimants serving as conservators or guardians of 
entities who cannot assert their own claims. In fact, the 
corporations, Governments and the T/V Exxon Valdez, as parties to 
this agreement, all had to have someone to plead their case for 
them. 

With regard to Natural Resources, legal standing has been granted 
to such by Congress and the Courts in the event that such Natural 
Resources are damaged or lost as a result of industrial accidents 
or disasters, such as oil spills. 

In their capacity as Trustees, as defined by the agreements 
approved by this Court, each and every action engaged in by the 
Governments should have been conducted exclusively in the highest 
and best interest of the injured Environment. This was the clear 
intent of Congress in providing for the collection of Natural 
Resource Damages, and the intent of this Court in approving the 
Consent Decree, MOA, and Plea Agreement in this case. The 
Governments in this case were required to act solely "as trustees, 
for purposes of CERCLA and the Clean Water Act, of natural 
resources injured lost, or destroyed as a result of the Oil Spill 11 

(Memorandum of Agreement). 

Unfortunately, the· Governments have not fulfilled their trust 
responsibilities to the injured Environment. Even some agency staff 
have grave concerns regarding the Government's implementation of 
the terms of this agreement. 

In approving this agreement, presiding u.s. District Court Judge H. 
Russell Holland made the following warning to the parties to this 
agreement: 

I want you all to know that I, you know, I'm not able to 
monitor this kind of thing, but I expect you all to do the 
monitoring; and quite frankly, I expect to see people back 
here if the money that flows from these three cases is not 
going where I expect it to go, based upon the terms of these 
agreements. 
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It is the primary assertion of this motion that the money collected 
by the Governments as a result of this agreement is not being used 
as expected--in the maximum interest of environmental recovery--and 
the parties to the agreement are either unable or unwilling to 
correct the situation themselves. As such, we believe judicial 
review is necessary to redress the failure of the Governments to 
fulfill their obligations to this Court, the public, and . the 
injured resources. 

Footnote on position on standing to assert: 

In the event that this Court finds that we should not have standing 
to intervene in this agreement, even though as long-standing and 
loving residents of the region, we would respectfully and 
vigorously disagree, then we ask this Court to sua sponte grant the 
relief we seek in order to compel compliance. 

NOTE: This is one of six motions we have filed with this Court, 
and we respectfully ask that the Court consider all six 
motions collectively, as listed below: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance -Agreement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to-~ Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 
3( 

We hereby certify that on March ~, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s. Department of Justice 
Washington, D.c. 20530 

State of Alaska 
Attorney General 
State of Alaska 
Pouch K 
Juneau, Alaska 99811 

Exxon Corporation 
General Counsel 
Exxon Corporation 
225 E. John w. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline company 
Office of the President 
Exxon Pipel~ne Company 
P.O. Box 2220 ~ 

Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene -Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance- Agr~ement and Consent 
Decree (Civil Action No. A91-0B2) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-0B3) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 





The Coastal Coalition 
Rick steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907}424-5509 
(907}346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

STATE OF ALASKA, 

Plaintiff, 

v. 

EXXON CORPORATION, and EXXON 
SHIPPING COMPANY, 

Defendants. 

Civil Action No. 
A91-083 CIV 

AGREEMENT AND 
CONSENT DECREE 

MOTION TO INTERVENE 

BROUGHT BY: The Coastal Coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill. 

Dated: March 29, 1995 



MOTION TO INTERVENE 

Pursuant to Federal rule of civil procedure 24B (Permissive 
Intervention), The Coastal Coalition moves to intervene in the 
above captioned matter. 

our intervention will not delay or otherwise prejudice the rights· 
of the original parties to this agreement. In fact, it is our 
specific intent to expedite the effective implementation of this 
agreement through our intervention. 

We find it necessary to intervene on behalf of the injured 
Environment in this Agreement and Consent Decree because the 
Government parties have failed to fulfill their obligations to act 
on behalf of the injured Environment. 

STANDING TO ASSERT 

The Coastal Coalition, represented in this motion by Rick Steiner 
and David Grimas, has standing to assert this motion on behalf of 
the Environment injured by the Exxon Valdez Oil Spill. 

The Coastal Coalition is an informal coalition of concerned 
citizens that formed in 1989 to assist in expediting restoration of 
the Oil Spill region. The Coalition helped create a regional 
consensus for the concept of settling the Natural Resource Damage 
cases out-of-court and formally proposed such to the State of 
Alaska, the United·states and Exxon on July 4, 1990. Since the 
settlement, the Coalition has been concerned that all Natural 
Resource Damage recoveries be expended in the maximum interest of 
environmental recovery, and in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes have been 
residents of Prince William Sound collectively for almost 30 years, 
and have been involved in virtually all aspects of the Oil Spill-­
the emergency response, education in other coastal states, 
prevention efforts, restoration policy formation, etc. We are 
entirely confident of our standing to bring this action before this 
Court on behalf of the injured Environment - our home. 

After exhausting all non-judicial avenues to correct the 
Government's confusion concerning how to implement this Agreement 
and Consent Decree, we find it our moral responsibility to 
intervene on behalf of the injured Environment in lieu of the 
Governments. 

The Government party to this agreement has had several years since 
this court approved this agreement to seek this Court's guidance on 
how to implement this agreement, yet, despite an enormous amount of 
public criticism of their actions, they have not done so. 
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Thus, we find it necessary to stand in place of the designated 
Government Trustees 1n order to bring this extraordinarily 
important matter before the Court for judicial review. 

Obviously, Prince William Sound and the rest of the coastal 
ecosystem injured by the Exxon Valdez Oil Spill cannot assert its 
own case directly to this Court. However, the Courts regularly 
grant standing to claimants serving as conservators or guardians of 
entities who cannot assert their own claims. In fact, the 
corporations, Governments and the T/V Exxon Valdez, as parties to 
this agreement, all had to have someone to plead their case for 
them. 

With regard to Natural Resources, legal standing has been granted 
to such by Congress and the Courts in the event that such Natural 
Resources are damaged or lost as·a result of industrial accidents 
or disasters, such as oil spills. 

In their capacity as Trustees, as defined by the · agreements 
approved by this court, each and every action engaged in by the 
Governments should have been conducted exclusively in the highest 
and. best interest of the injured Environment. This was the clear 
intent of Cong}:"ess in providing for the collection of Natural 
Resource Damages, and the intent of this Court in approving4~the 
Consent Decree, MOA, and Plea Agreement in this case. The 
Governments in this case were required to act solely "as trustees, 
for purposes of CERCLA and the. Clean Water Act, of natural 
resources injured lost, or destroyed as a result of the.oil Spill" 
(Memorandum of Agreement). 

Unfortunately, the . Governments have not fulfilled their trust 
responsibilities to the injured Environment. EVen some agency staff 
have grave concerns regarding the Government's implementation of 
the terms of this agreement. 

In approving this agreement, presiding u.s. District court Judge H. 
Russell Holland made the following warning to the parties to thi~­
agreement: 

I want you all to know that I, you know, I'm not able to 
monitor this kind of thing, but I expect you all to do the 
monitoring; and quite frankly, I expect to see people back 
here if the money th~t flows from these three cases is not 
going where I expect it to.go, based upon the terms of these 
agreements. 
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It is the primary assertion .of this motion that the money collected 
by the Governments as a result of this agreement is not being used 
as expected--in the maximum interest of environmental recovery--and 
the parties to the ·agreement are either unable or unwilling to 
correct the situation themselves. As such, we believe judicial 
review is necessary to redress the failure of the Governments to 
fulfill their obligations to this Court, the public, and the 
injured resources. 

Footnote on position on standing to assert: 

In the event that this Court finds that we should not have standing 
to intervene in this agreement, even though as long-standing and 
loving residents of the region, we would respectfully and 
vigorously disagree, then we ask this Court to sua sponte grant the 
relief we seek in order to compel compliance. 

NOTE: This 1s one of six motions we have filed with this Court, 
and we respectfully ask that the Court consider all six 
motions collectively, as listed below: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-

. 081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 
2/ 

We hereby certify that on March ~, 1995, we served by registered 
mail the following parties: 

United states of America 
Environment and Natural Resources Division 
u.s. Departmept of Justice 
washington, D.C. 20530 

State of Alaska 
Attorney General 
state of Alaska 
Pouch K 
Juneau, Alaska 99811 

Exxon Corporation 
rGeneral counsel 
Exxon Corporation 
225 E. John w. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipeline Company 
P.O. Box 2220 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3 • Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-083} 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK 99574 
907-424-5509 
907-346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

STATE OF ALASKA, 

rDefendant and 
Counterclaimant. 

civil Action No. 
A91-081 CV 

MEMORANDUM OF AGREEMENT 
AND CONSENT DECREE 

MOTION TO COMPEL COMPLIANCE 

OF THE UNITED STATES OF AMERICA, THE STATE OF ALASKA, AND THEIR 
DESIGNATED TRUSTEES WITH THE ABOVE-CAPTIONED MEMORANDUM OF 
AGREEMENT AND CONSENT DECREE TO WHICH THEY ARE PARTIES. 

BROUGHT BY: The Coastal Coalition, on behalf of the Environment 
injured by the Exxon Valdez Oil Spill 

Dated: March 29, 1995 
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JURISDICTION 

The United States District Court, District of Alaska, has 
jurisdiction over this motion in that it approved the Memorandum of 
Agreement and Consent Decree with which we are seeking to compel 
compliance. 

PARTIES 

The United states of America, the State of Alaska, and their 
designated Trustee Council are named as non-compliant in 
implementing this agreement. 

The Coastal Coalition, on behalf of the injured Environment, is 
bringing this motion before the Court in lieu of the non-compliant 
governments. 

BACKGROUND 

The concept of Natural Resource Damages as a substantial 
compensable loss in the case of oil spills and other industrial 
disasters is unique to the legal system of the United States. 

The level of environmental damage mitigation proposed by this 
agreement approved by this Court is entirely unprecedented in 
history. 

As such, the way in which the Exxon Valdez Oil Spill natural 
resource damage settlement is used for restoration is enormously 
important in assessing society's genuine commitment to redress 
environmental damage caused by industrial disasters. 

Because the United states of America and the state of Alaska, as 
parties to the agreement referenced above, and their designated 
Trustees and Trustee Council (herein after referred to as "the 
Governments") , have been incapable of substantively aiding the 
recovery of the injured Environment - the clear and unequivocal 
intent of this Court in approving this agreement - they have failed 
to comply with. this agreement and have betrayed their historic 
public trust responsibility. 
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CAUSE OF ACTION 

The United States and the State of Alaska and their designated 
Trustees are in violation of the Memorandum of Agreement and 
consent Decree. 

The Governments have failed to exercise the orders of this Court, 
failed to honor their unique trust responsibilities, and failed to 
act solely on behalf of the resources and services injured by the 
Exxon Valdez Oil Spill. 

Also, Section 1006 (Natural Resources) (g) (Compliance) of the Oil 
Pollution Act of 1990, Public Law 101-380, provides the authority 
for any person to seek judicial review of the actions of Federal 
officials acting as Natural Resource Trustees as follows: 

Review of actions by any Federal official where there 
is alleged to be a failure of that official to perform 
a duty that is not discretionary with that official may 
be had by any person in the district court in which the 
person resides or in which the alleged damage to 
natural resources occurred. 

And the legal concept of "trustee" and "public trust" are, we 
believe, derived from common law doctrine which has evolved 
throughout history to give citizens recourse to judicial relief in 
such significant circumstances. (For a further discussion of our 
cause of action, please see our "Urgent Appeal" position paper of 
March 14, 1995, attached below.) · 

The United States of America, the state of Alaska and their 
designated Trustee Council have failed tragically in fulfilling 
their legally mandated trust responsibility and the terms of this 
Memorandum of Agreement and Consent Decree. In their Restoration 
efforts, the Governments have: 

A. Accomplished very little in terms of tangible 
benefit to the injured Environment. 

B. Diverted enormous financial resources - intended by 
this agreement to be used in the maximum interest 
of environmental recovery into non-essential 
expenditures. 

c. Taken far too long - five and a half years - to 
develop a Restoration Plan to be of maximum use to 
the injured Environment. 
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D. Failed to accomplish any significant, comprehensive 
coastal habitat acquisition and protection, thus 
allowing further large-scale, significant, 
irreparable injury to occur to the already severely 
stressed coastal ecosystem. 

To date, this historic, precedent-setting $900 million program has 
not been subjected to any comprehensive, independent oversight. The 
Former GAO investigation was limited in scope and duration, 
covering a period of less than 2 years of Trustee Council operation 
(Oct. 8, 1991 - August 20, 1993) and only examined certain aspects 
of Trustee activity. No pre-settlement activity has been reviewed, 
and no activity subsequent to August, 1993 has been reviewed, 
including the Restoration Plan. None of the expenditures from the 
Restitutionary payments have been reviewed. As such, society has 
yet to adequately chronicle and learn the valuable lessons offered 
by this historic Restoration effort. 

RELr"EF 

We ask this rcourt, in the public interest, to order the 
establishment of the Exxon Valdez Oil Spill Restoration Review 
Commission to conduct an independent, comprehensive, detailed 
review of all Government policies, expenditures, and activities 
since March 24, 1989, related to the mitigation of injuries caused 
by this Oil Spill. This review should include all issues concerning 
the functioning of the Governments in relation to these agreements, 
including but not limited to, the following: 

A. All phases of the Natural Resource Damaoe Assessment 
(NRDA) program and the subsequent science and Monitoring 
program - the size, scope, cost, necessary facilities, 
and scientific quality of the programs, and their link to 
Restoration. 

B. Legitimacy of all reimbursements taken by Trustee 
agencies and Exxon, including a complete audit of the 
equipment inventory. 

c. All phases of the Restoration Planning process, including 
public involvement. 

D. All Restoration Policy decisions - funding priorities and 
the link between all expenditures and environmental 
damage mitigation and recovery. 

E. A thorough review of the Habitat Acquisition and 
Protection program, including the habitat evaluation 
process, the relative severity of threat to the habitat, 
and the appraisal process. 
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F. A general analysis of how to effectively structure future 
Natural Resource Damage Settlements, using EVOS as an 
example - what terms, conditions, and dollar amounts 
would best mitigate injury in future disasters. 

In its charge by this Court, the Commission should: 

A. Have subpoena powers and be able to depose, under oath, 
all past and present Trustees, Trustee Council members, 
and Trustee Council staff. 

B. Have access to all documents, confidential or otherwise, 
produced by the Governments regarding the Oil Spill. 

c. Consult with Trustee Council staff, other agency staff, 
the Public Advisory Group, the public at large, and land 
owners in the region as appropriate. 

D. Conduct field hearings throughout the Oil Spill region to 
hear directly from the public. 

The Commission should consist of the following representation: 

Government Accounting Office 
National Research Council 
Natural Resources Defense Council 
The Nature Conservancy 
Trustees for Alaska 
First Nations Development Institute (as indigenous 

people's advocate) 
Others de·emed appropriate by this Court. 

The Commission should be funded out of settlement monies, but 
should otherwise be strictly independent and autonomous. In 
selecting individuals to serve on the Commission, great care must 
be exercised to select individuals or institutions that will be 
able to act strictly objectively, autonomously, and with exclusive 
focus on what is best for the injured Environment, without regard 
to political consequences. 

The Restoration Review Commission should report to this Court by 
October 8, 1995 (the fourth anniversary of the ·Court's approval of 
the Consent Decree and- Plea Agreement), its findings and 
recommendations concerning how best to redirect the Government 
process to more effectively comply with its legal responsibilities 
and how to better conduct such a process in future disasters. At 
such time, we ask that this Court order the implementation of 
recommendations of the Commission that the Court deems appropriate, 
in consultation with The Coastal Coalition, the Public Advisory 
Group, and the Governments. The Court could then either terminate 
the Commission, or order the continuation of its independent 
oversight and monitoring authority over the Trustee Council. 

5 



The basic charge for the Commission should be: (l) to assess what 
has been accomplished by the Governments compared to what has not 
and could have been done to mitigate the damage caused by this Oil 
Spill, and (2) to provide a basis for doing a better job next time. 

ALTERNATIVE RELIEF 

Should the Court prefer to order relief short of the above, we ask 
that the Court order the Governments to come before it and satisfy 
that they have done everything possible to fulfill their 
obligations to the Court, the public, and the injured Environment. 

CONCLUSION 

Because of the historic, precedent-setting nature of this process, 
we feel this review is essential not only to provide direction to 
the remaining expenditure of funds from this settlement, but also 
to establish armore effective framework within which to conduct 
such future efforts. 

NOTE: This is one of six motions we have filed with this Court, 
and we respectfully ask that the Court consider all six 
motions collectively, as listed below: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A9l-082) 

2. Motion to Intervene -Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance -Agreement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A9l-
081CV) 
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The Coastal Coalition 
Rick Steiner; David Grimes 
P.O. Box 2424 
Cordova, AK. 99574 
(907)424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 
3/ 

We hereby certify that on March ~, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

State of Alaska 
Attorney General 
State of Alaska 
Pouch K 
Juneau, Alaska 99811 

Exxon Corporation. 
General Counsel 
Exxon Corporation 
225 E. John w. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipel~ne Company 
P~O. Box 2220 ~ 

Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance - Agr_eement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance -Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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:·"- ... · ~- The Coastal Coalition 
Rick steiner, David Grimes 
P.O. Box 2424 
cordova, AK 99574 
907-424-5509 
907-346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. Civil Action No. 
A9~-082 CIV 

EXXON CORPORATION, EXXON SHIPPING 
COMPANY, and EXXON PIPELINE COMPANY, 
in personam, and the T/V AGREEMENT AND CONSENT DECREE 
EXXON VALDEZ, in rem, 

Defendants. 

MOTION TO COMPEL COMPLIANCE 

OF THE UNITED STATES OF AMERICA AND THEIR DESIGNATED TRUSTEES 
WITH THE ABOVE-CAPTIONED AGREEMENT AND CONSENT DECREE TO WHICH 
THEY ARE PARTIES. 

BROUGHT BY: The Coastal Coalition, on behalf of the 
Environment injured by the Exxon Val~ez Oil Spill. 

Dated: March 29, 1995 1)_~1 ~-
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JURISDICTION 

The United states District Court, District of Alaska, has 
jurisdiction over this motion in that it approved the 
Agreement and Consent Decree, with which we are seeking to 
compel compliance. 

PARTIES 

The Government party (plaintiff) is named as non-compliant in 
implementing this agreement. 

The Coastal Coalition, on behalf of the injured Environment, 
is bringing this motion before the court in lieu of the 
non-compliant government. 

BACKGROUND 

The concept of Natural Resource Damages as a substantial 
compensable loss in the case of oil spills and other 
industrial disasters is unique to the legal system of the 
United States. 

The level of environmental damage mitigation proposed by this 
Consent Decree _ approved by this Court, is entirely 
unprecedented in history. 

As such, the way in which the Exxon Valdez Oil Spill natural 
resource damage settlement is used for restoration is 
enormously important in assessing society • s genuine commitment 
to redress environmental damage caused by industrial 
disasters. 

Because the Government has been incapable of substantively 
aiding the recovery of the injured Environment - the clear and 
unequivocal intent of this Court in approving this agreement 
- they have failed to comply with the agreement and have 
betrayed their historic-public trust responsibility. 
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CAUSE OF ACTION 

The Government is in violation of this consent Decree. 

The Government has failed to exercise the orders of this 
Court, failed to honor their unique trust responsibilities, 
and failed to act solely on behalf of the resources and 
services injured by the Exxon Valdez Oil Spill. 

Also, Section 1006 (Natural Resources) (g) (Compliance) of the 
Oil Pollution Act of 1990, Public Law 101-380, provides the 
authority for any person to seek judicial review of the 
actions of Federal officials acting as Natural Resource 
Trustees as follows: 

Review of actions by any Federal official where 
there is alleged to be a failure of that official 
to perform a duty that is not discretionary with 
that official may be had by any person in the 
district court in which the person resides or in 
which the alleged damage to natural resources 
occurred. 

And, the legal concept of "trustee" and "public trust" are, we 
believe, derived from common law doctrine which has evolved 
throughout history to give citizens recourse to judicial 
relief in such significant circumstances. (For a further 
discussion of our cause of action, please see our 11Urgent 
Appeal" position paper of March 14, 1995, attached below.) 
The Government has failed tragically in fulfilling their 
legally mandated trust responsibility and the terms of this 
Consent Decree. In their Restoration efforts, the Government 
has: 

A. Accomplished very little in terms of tangible 
benefit to the injured Environment. 

B. Diverted enormous financial resources 
intended by this agreement to be used in the 
maximum interest of environmental recovery -
into non~essential expenditures. 

C. Taken far too long - five and a half years 
to develop a Restoration Plan to be of maximum 
use to the injured Environment. 
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D. Failed to accomplish any significant, 
comprehensive coastal habitat acquisition and 
protection, thus allowing further large-scale, 
significant, irreparable injury to occur to 
the already severely stressed coastal 
ecosystem. 

To date, this historic, precedent-setting $900 million program 
has not been subjected to any comprehensive, independent 
oversight. The Former GAO investigation was limited in scope 
and duration, covering a period of less· than 2 years of 
Trustee council operation (Oct. s, 1991 - August 20, 1993) and 
only examined certain aspects of Trustee activity. No 
pre-settlement activity has been reviewed, and no activity 
subsequent to August, 1993 has been reviewed, including the 
Restoration Plan. None of the expenditures from the 
Restitutionary payments have been reviewed. As such, society 
has yet to adequately chronicle and learn the valuable lessons 
offered by this historic Restoration effort. 

RELIEF 

We ask this Court, in the public interest, to order the 
establishment of the Exxon Valdez Oil Spill Restoration Review 
Commission to conduct an independent, comprehensive, detailed 
review of all Government policies, expenditures, and 
activities since March 24, 1989, related to the mitigation of 
injuries caused by this Oil Spill. This review should include 
all issues concerning the functioning of the Governments in 
relation to these agreements, including but not limited to, 
the following: 

A. All phases of the Natural Resource Damage 
Assessment (NRDA) program and the subsequent 
Science and Monitoring program - the size, scope, 
cost, necessary facilities, and scientific quality 
of the programs, and their link to Restoration. 

B. Legitimacy of all reimbursements taken by Trustee 
agencies and Exxon, including a complete audit of 
the equipment -inventory. 

c. All phases of the Restoration Planning process, 
including public involvement. 

D. All Restoration Policy decisions funding 
priorities and the link between all expenditures 
and environmental damage mitigation and recovery. 
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E. A thorough review of the Habitat Acquisition and 
Protection program, including the habitat 
evaluation process, the relative severity of threat 
to the habitat, and the appraisal process. 

F. A general analysis of how to effectively structure 
Natural Resource Damage Settlements, using EVOS as 
an example - what terms, conditions, and dollar 
amounts would best mitigate injury in future 
disasters. 

In its charge by this Court, the Commission should: 

A. Have subpoena powers and be able to depose, under 
oath, all past and present Trustees, Trustee 
council members, and Trustee Council staff. 

B. Have access to all documents, confidential or 
otherwise, produced by the Governments regarding 
the Oil Spill. 

c. Consult with Trustee Council staff, other agency 
staff, the Public Advisory Group, the public at 
large, and land owners in the region as 
appropriate. 

D. Conduct field hearings throughout the Oil Spill 
region to hear directly from the public .. 

The Commission should consist of the following representation: 

Government Accounting Office 
National Research Council 
Natural Resources Defense Council 
The Nature Conservancy 
Trustees for Alaska 
First Nations Development Institute (as indigenous 

people's advocate) 
Other institutions or individuals deemed 

appropriate by this Court. 

The Commission should be funded out of settlement monies, but 
should otherwise be strictly independent and autonomous. In 
selecting individuals to serve on the Commission, great care 
must be exercised to select individuals or institutions that 
will be· able to act strictly objectively, autonomously·, and 
with exclusive focus on what is best for the injured 
Environment, without regard to political consequences. 
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The Restoration Review Commission should report to this Court 
by October 8 I 1995 (the fourth anniversary of the Court Is 
approval of the settlement), its findings and recommendations 
concerning how best to redirect the Government process to more 
effectively comply with its legal responsibilities and how to 
better conduct such a process in future disasters. At such 
time, we ask that this court order the implementation of 
recommendations of the Commission that the Court deems 
appropriate, in consultation with The Coastal Coalition, the 
Public Advisory Group, and the Governments. The Court could 
then either terminate the Commission, or order the 
continuation of its independent oversight and monitoring 
authority over the Trustee Council. 

The basic charge for the Commission should be: (1) to assess 
what has been accomplished by the Governments compared to what 
has not and could have been done to mitigate the damage caused 
by this Oil Spill, and (2) to provide a basis for doing a 
better job next time. 

ALTERNATIVE RELIEF 

Should the Court prefer to order relief short of the above, we 
ask that the Court order the Governments to come before it and 
satisfy that they have done everything possible to fulfill 
their obligations to the Court, the public, and the injured 
Environment. 

CONCLUSION 

Because of the historic, precedent-setting nature of this 
process, we feel this review is essential not only to provide 
direction to the remaining expenditure of funds from this 
settlement, but also to establish a more effective framework 
within which to conduct such future efforts. 
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NOTE: This is one of six motions we have filed with this 
Court, and we respectfully ask that the Court 
consider all six motions collectively, as listed 
below: 

1. Motion to Intervene - Agreement and consent 
Decree (Civil Action No. A91-082) 

2 • Motion to Intervene - Agreement and Consent 
Decree (Civil Action No. A91-083) 

3. Motion to Intervene- Memorandum of Agreement 
and Consent Decree (Civil Action No. A91-
081CV) 

4 . Motion to Compel Compliance - Agreement and 
Consent Decree (Civil Action No. A91-082) 

5 . Motion to Compel Compliance - Agreement and 
Consent Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance - Memorandum of 
Agreement and Consent Decree (Civil Action No. 
A91-081CV) 
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The Coastal coalition 
Rick Steiner; David Grimes 
P.O. Box: 2424 
Cordova, AK. 99574 
(907)424~5509 
(907)346~4071 

CERTIFICATE OF SERVICE 
,31 

We hereby certify·that on March.~' 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s. Department of Justice 
Washington, D.C. 20530 

State of Alaska 
Attorney General 
State of Alaska 
Pouch K 
Juneau, Alaska 99811 

Exxon Corporation . 
General Counsel 
Exxon Corporation 
225 E. John W. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipeline Company 
P~O. Box 2220 ~ 

Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance- Agreement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 
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The Coastal Coalition 
Rick Steiner, David Grimes 
P.O. Box 2424 
Cordova, AK 99574 
907-424-5509 
907-346-4071 

UNITED STATES DISTRICT COURT 
DISTRICT OF ALASKA 

STATE OF ALASKA, 

Plaintiff, 

v. 

EXXON CORPORATION, and EXXON 
SHIPPING COMPANY, 

r 

Defendants. 

Civil Action No. 
A91-083 CIV 

AGREEMENT AND 
CONSENT DECREE 

MOTION TO COMPEL COMPLIANCE 

OF THE STATE OF ALASKA AND THEIR DESIGNATED TRUSTEES WITH THE 
ABOVE-CAPTIONED AGREEMENT AND CONSENT DECREE TO WHICH THEY ARE 
PARTIES. 

Dated: March 29, 1995 



JURISDICTION 

The United States District Court, District .of Alaska, has 
jurisdiction over this motion in that it approved the 
Agreement and Consent Decree, with which we are seeking to 
compel compliance. 

PARTIES 

The Government party (plaintiff) is named as non-compliant in 
implementing this agreement. 

The Coastal Coalition, on behalf of the injured Environment, 
is bringing this motion before the Court in lieu of the 
non-compliant government. 

BACKGROUND 

The concept of Natural Resource Damages as a substantial 
compensable loss in the case of oil spills and other 
industrial disasters is unique to the legal system of the 
United States. 

The level of environmental damage mitigation proposed by this 
Consent Decree approved by this Court, is entirely 
unprecedented in-history. 

As such, the way in which the Exxon Valdez Oil Spill natural 
resource damage settlement is used for restoration is 
enormously important in assessing society's genuine commitment 
to redress environmental damage caused by industrial 
disasters. 

Because the Government has been incapable of substantively 
aiding the recovery of the injured Environment - the clear and 
unequivocal intent of this Court in approving this agreement 
- they have failed to comply with the agreement and have 
betrayed their historic~public trust responsibility. 
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CAUSE OF ACTION 

The Government is in violation of this consent Decree. 

The Government has failed to exercise the orders of this 
Court, failed to honor their unique trust responsibilities, 
and failed to act solely on behalf of the resources and 
services injured by the Exxon Valdez Oil Spill. 

Also, Section 1006 (Natural Resources) (g) (Compliance) of the 
·Oil Pollution Act of 1990, Public Law 101-380, provides the 
authority for any person to seek judicial review of the 
actions of Federal officials acting as Natural Resource 
Trustees as follows: 

Review of actions by any Federal officiallwhere 
there is alleged to be a failure of that official 
to perform a duty that is not discretionary with 
that official may be had by any person in the 
district court in which the person resides or in 
which the alleged damage to natural resources 
occurred. 

And, the legal concept of "trustee11 and "public trust" are, we 
believe, derived from common law doctrine which has evolved 
throughout history to give citizens recourse to judicial 
relief in such significant circumstances. (For a further 
discussion of our cause of action, please see our "Urgent 
Appeal 11 position·paper of March 14, 1995, attached below.) 
The Government has failed tragically in fulfilling their 
legally mandated trust responsibility and the terms of this 
Consent Decree. In their Restoration efforts, the Government 
has: 

A. Accomplished very little in terms of tangible 
benefit to the injured Environment. 

B. Diverted enormous financial resources 
intended by this agreement to be used in the 
maximum interest of environmental recovery -
into non-essential expenditures. 

c. Taken far too long - five and a half years 
to develop a Restoration Plan to be of maximum 
use to the injured Environment. 
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D. Failed to accomplish any significant, 
comprehensive coastal habitat acquisition and 
protection, thus allowing further large-scale, 
significant, irreparable injury to occur to 
the already severely stressed coastal 
ecosystem. 

To date, this historic, precedent-setting $900 million program 
has not been subjected to any comprehensive, independent 
oversight. The Former GAO investigation was limited in scope 
and duration, covering a period of less. than 2 years of 
Trustee Council operation (Oct. 8, 1991 -August 20, 1993) and 
only examined certain aspects of Trustee activity. No 
pre-settlement activity has been reviewed, and no activity 
subsequent to August, 1993 has been reviewed, including the 
Restoration Plan. None of the expenditures from the 
Restitutionary payments have been reviewed. As such, society 
has yet to adequately chronicle and learn the valuable lessons 
offered by this historic Restoration effort. 

RELIEF 

We ask this Court, in the public interest, to order the 
establishment of the Exxon Valdez Oil Spill Restoration Review 
Commission to conduct an independent, comprehensive, detailed 
review of all Government policies, expenditures, and 
activities since March 24, 1989, related to the mitigation of 
injuries caused by this Oil Spill. This review should include 
all issues concerning the functioning of the Governments in 
relation to these agreements, including but not limited to, 
the following: 

A. All phases of the Natural Resource Damaqe 
Assessment (NRDA) program and the subsequent 
science and Monitoring program - the size, scope, 
cost, necessary facilities, and scientific quality 
of the programs, and their link to Restoration. 

B. Legitimacy of all reimbursements taken by Trustee 
agencies and Exxon, including a complete audit of 
the equipment inventory. 

C. All phases of the Restoration Planning process, 
including public involvement. 

D. All Restoration Policy decisions funding 
priorities and the link between all expenditures 
and environmental damage mitigation and recovery. 
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E. A thorough review of the Habitat Acquisition and 
Protection program, including the habitat 
evaluation process, the relative severity of threat 
to the habitat, and the appraisal process. 

F. A general analysis of how to effectively structure 
Natural Resource Damage Settlements, using EVOS as 
an example - what terms, conditions, and dollar 
amounts would best mitigate injury in future 
disasters. 

In its charge by this court, the Commission should: 

A. Have subpoena powers and be able to depose, under 
oath, all past and present Trustees, Trustee 
Council members, and Trustee Council staff. 

B. Have access to all documents, confidential or 
otherwise, produced by the Governments regarding 
the Oil Spill. 

c. Consult with Trustee Council staff, other agency 
staff, the Public Advisory Group, the public at 
large; and'- land owners in the region as 
appropriate. 

D. Conduct field hearings throughout the Oil Spill 
region to hear directly from the public. 

The Commission should consist of the following representation: 

Government Accounting Office 
National Research Council 
Natural Resources Defense Council 
The Nature Conservancy 
Trustees for Alaska 
First Nations Development Institute (as indigenous 

people's advocate) 
Other institutions or individuals deemed 

appropriate by this Court. 

The Commission should be funded out of settlement monies, but 
should otherwise be strictly independent and autonomous. In 
selecting individuals to serve on the Commission, great care 
must be exercised to select individuals or institutions that 
will be able to act strictly objectively, autonomously, and 
with exclusive focus on what is best for the injured 
Environment, without regard to political consequences. 
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The Restoration Review Commission should report to this Court 
by october 8, 1995 (the fourth anniversary of the Court 1 s 
approval of the settlement), its findings and recommendations 
concerning how best to redirect the Government process to more 
effectively comply with its legal responsibilities and how to 
better conduct such a process in future disasters. At such 
time, we ask that this Court order the implementation of 
recommendations of the Commission that the Court deems 
appropriate, in consultation with The Coastal Coalition, the 
Public Advisory Group, and the Governments. The Court could 
then either · terminate the Commission, or order the 
continuation of its independent oversight and monitoring 
authority over the Trustee Council. 

The basic charge for the Commission should be: (1) to assess 
what has been accomplished by the Governments compared to what 
has not and could have been done to mitigate the damage caused 
by this Oil Spill, and (2) to provide a basis for doing a 
better job next time. 

ALTERNATIVE RELIEF 

Should the Court prefer to order relief short of the above, we 
ask that the Court order the Governments to come before it and 
satisfy that they have done everything possible to fulfill 
their obligations to the Court, the public, and the injured 
Environment. 

CONCLUSION 

Because of the historic, precedent-setting nature of this 
process, we feel this review is essential not only to provide 
direction to the remaining expenditure of funds from this 
settlement, but also to establish a more effective framework 
within which to conduct such future efforts. 

6 



NOTE: This is one of six motions we have filed with this 
Court, and we respectfully ask that the Court 
consider all six motions collectively, as listed 
below: 

1. Motion to Intervene - Agreement and Consent 
Decree (Civil Action No. A91-082) 

2 • Motion to Intervene - Agreement and Consent 
Decree (Civil Action No. A91-083) 

3. Motion to Intervene -Memorandum of Agreement 
and Consent Decree (Civil Action No. A91-
081CV) 

4. Motion to Compel Compliance - Agreement and 
Consent Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and 
Consent Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance - Memorandum of 
Agreement and Consent Decree (Civil Action No. 
A91-081CV) 

7 



The coastal·Coalition 
Rick Steiner; David Grimes 
P.O. Box 2424 
Cordova, AK." 99574. 
(907}424-5509 
(907)346-4071 

CERTIFICATE OF SERVICE 
31 

We hereby certify that on March ~, 1995, we served by registered 
mail the following parties: 

United States of America 
Environment and Natural Resources Division 
u.s •. Department 'of Justice 
Washington, D.c. 20530 

State of Alaska 
Attorney General 
State of Alaska 
Pouch K 
Juneau, Alaska 99811 

Exxon Corporation 
General Counsel 
Exxon Corporation 
225 E. John w. Carpenter Fwy. 
Irving, Texas 75062-2298 

Exxon Pipeline Company 
Office of the President 
Exxon Pipel~ne Company 
P~O. Box 2220 ~ 
Houston, Texas 77252-2220 

With the following documents: 

1. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-082) 

2. Motion to Intervene - Agreement and Consent Decree 
(Civil Action No. A91-083) 

3. Motion to Intervene - Memorandum of Agreement and 
Consent Decree (Civil Action No. A91-081CV) 

4. Motion to Compel Compliance - Agr~ement and Consent 
Decree (Civil Action No. A91-082) 

5. Motion to Compel Compliance - Agreement and Consent 
Decree (Civil Action No. A91-083) 

6. Motion to Compel Compliance Memorandum of 
Agreement and Consent Decree (Civil Action No. A91-
081CV) 



ATTACHMENTS 

1) The Coastal Coalition letter of July 17, 1992 

2) U.S. District Court reply, July 21, 1992 

3) The Coastal Coalition Position Paper of March 14, 1995 

4) Trustee Council Response, March 22, 1995 
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The Bonora.ble K. Russel i!olla.nd · 
uni~d states D~striot eou~t J~• 
United States District cau~e 
222 W.at S.VePth Avenue 
Anoho~a;e, AX 9951.3 

Sox 2424. COtdova. Alasl<a 8957 4 · .... ~ 
907~609 F~ 907~4&: 

.July 1 '1 f 1.992 

I am writing 'to you coday to c~ll .YO'In" attention t.o a matt•i:' of! . 
9~ave ~oncern to tboua~n4• of citi••na ·1~vin9 in the ~eqion ~oted 
by the ~on•Valdes oil spill. W• tu:n to you to A•lp resolve 
a =it>Pli~ i:apu• bat:w••~ the pubU.o -a~cS 1:he .9'0V~nt .1:n the 
exp•n4lture ot the $100 million c~iminal·rautitut1ona~y moni~5 
colleoted As a ~eault of Exxon's plea•• o~ gutltr ente~ed in 
~!i!t&d~~s~t~a~e~~v~._!~o~n~~r~o~~!•~~n~a~n~4~~2!J'S~hi~~ic~LfC~osme~~, 

O• CR., ov$r w c you p~ea 

The issue is t.hiB ·- tM.t $100 million waa coUoo~ with the 
urul~atandin9 that it was needed f!m!sUal;alt ·.fo: reator&tion~ . 
anc! to date .. not ontt cent bas boen spent, nor have the 9overnm.ents 
pz:oposad .a.ny sort of pl.im fo~ expel)4itur~ on ur:caently needed p:roj.ec:ts, 
nor ue thfu:e a.ny g-00<5 prospca1:a t.ha.t thia will hApPM in the 
naJC~ few yeara. mw.t.smore, th• peopls of .1\lulca, t!u:c04h.·a v•rt · 
4elibere.bl and rath6r exlfAustiv• pul:)lic p~cresa in the. Leq:t.al.At\l.t'a, 
pa•eed a bill tbat ~u14 hav6 ap~opriate4 tha Stata'a abAr• Qt 
this lDOtl~ to various rest:oratio.n }.lroject.& ·in. nee<! o~ i.ml11ediate 
.attent!c:u~, but the GovaJ:n.Ol: jus1:. v•taed JLll ot it:. This wa.:s ~t-~l.y 
-ehe people 1 s bill.. worse, th• 5'e4aral c;ov•tllmflnt has un4erqone 
&baolu~aly ~ publio procesq with reqArd to it's s~•# has aotiv,ly 
avoided an~ring questions reg•rdinq i~, an~ has evan came to 
soma tom ot a~e~nt anon9' their O'Wn &;eneies a.a t.o hOw they plan 
to spe,n4 .i.'b, bah.i.ncl closed doors and with no public: inpu:t .. 

~hia doae not seem to b• whAt.we the people thouvht you intended 
when you .a.ppJ::oved. the pl«a.- As to tho Ut'9enay ~ ool.lcoting- and 
uein~ ~bit mon.y, I'd like to ~~1b4 you of the to1LOwing s~a~emen~s 
by tha United St~tas De~artm&nt of Justtoe mad• befo:e you durinq 
sentent:~illg't 

-• •• ~e onvi:t'orunentr ~s •. a Victim, muat:. be aidf1 <XW.cl<lv tlu"oug-h 
el!!Orl:Ji fW'ld•d by restitut.ionuy pay.;seau. 

·~ft •• Tna governmen~s ur~e th~t. the~e be ~esti~~ion n~w fo~ the 
~·oaa at£•ate4 ~ the Oi1 spill, and tE shouia not. await 
yeLl'• ol! l.•qa..I. battle~ ove:.: da!G.!t..g'es and liabilities. 'l'he 
plea aqr4e~n~ p~ovtdaa ~n i~•diate i~tusion.o~ money n6ed•d 
to continue the WQrk ot rea€or1n9 £hQ Prinae William SQ~d 
and the Gulf ot AJ..aaJ<.a, wh.ile the oon.tent 4ecree p~ovid~sa 
money ove~ the lon~ te~ .•• H 

·: ~ ~~ C l V ED 
JUL 20 19~ 



JlJ.dCJe lioll.an.d 
Pa.qe 2. .~ 
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•• •• We &a~ that ~CU ~pp~OVG the ple~ agr~e=ant ••• that.will 
put lU\ en4 '1:0 the <=ilninal and. civil complex U.tig•tion . 
and CJettinCJ SCh na'f!b:monax to the envi.rom~~ent: .now 1 as 
oppo•ad t.c Ya.l.l.r• of f1afion ••• a 

-· •• we be•ieve it'a i~ the publio'a best ine&~eat ~o aattle 
this c.a•• in t.bi4 .attet' =· CJet th~ Irh nt1Mied monn 
i~to the ~1~a~ ·William SOun4 and Gu of Ala~.~cw fS 
o;ecsG4 to Y&!£• #Eom,na:··" 

• 
-• •• 'rQUy the Ca\U:t }los th• apportUhity to deal with th&t 

eftvi~ttmental oons~quenaQ immediately.• 

And J'w:l9'8t l"CJU bought it, W6 t:he peo~le bought 11:, a.nd. httre 'We • 
all- a..r•, almost • yeu l~ter 1 an4 .a.beolutely nat.h:Ln~ hal hAppened, 
and not:hi.~q ia l.UColy to happu aoon. We the. ,E~.oplo h&ve, a.s they 
aay 1 been taken. It ia widely aa:tcnowleClged. that this apill·e&Uhd 
att cve::wbt:lming. loa• ot public £a.tth in CJOVerc.Mnt 81'\d industry. 
The settlem~t that.ygu approved, Although it collected only &hout 
150-on-~rA-dollar tor what we th~~ht should hav6 b&en prov~ded, 
waa deule.d a.co•pt:able !:1 t.he reqion on~a bet!au.se .Lt prov14ecl money 
~gent~y need4d ~o ateen4 to the·damaqa ecosystem. Altho~9h ~y 
ct u. qu~etioned the ei~o•rity of 'the qove~ent•a a~~~t to 
p~omptlt ~d genuinely attend to tbe anvir~nmental damaqe as they 
had to~oefully uticulc.ted in t:hei~ reQitatioas befor• you, ,.,. Jcnw 
we neAdad the mcQGy An4 ~~us w~e vene~ally.appreoiative for• you~ •. · 
approval of tba settlement. But· now, o~ qreatttst. tear• have been 
~ealiae4 -- once the settlement was in the baq, the ~o~rnments 
qu.iokly ~at.:irttd to the land of proc•aaas, flow di4<n:illli1B, cb.a~ts 1 

qraphS, sr.eat~nqcr, retport:s 1 1!rtunAwo:.:ks, acoping, a.n.c:1 mol!' a lft.Cl•tJ.n.g-6 
and repo~t&. · 

~ha gove~ta w•re.obviously entirely di~ingtnUoul with the statements 
l:ti.Ad.e b6forc. the .court.. Had the Sb.te aclm.ini.stl:'4tion U'\ll.y o.&.r•d 
about:. the reg-ion and it's ~opla, i:hey JDOfiJt. cez-t.a.l.nly woulc1 have 
approve4 ~h• ~oples plan fo~ put~~n~ ehe $SO mtll~on eo work. 
In r&~Vii!'W:i.nq this plan, the Af;to~:ney General prov:Ld.ed the ·a.overno:r: 
with ~o claa~ly contradiotol!'Y poaitions. On·eh$ ofte hand h9 
seataa that •these court ordets allow the state conaiderable 41aoration ' 
in ahoosin~ whioh activit~a. will be funded. from the re~ti~Ution 
monies. so long as thorse.a.otivitiea are conduot.C!d w1tb.in the Stat• 
cf Alaska and axe ~elate4 to the r4sto~&tion o~ resources afteote4 
by the Sp:on Va.lds~ o.U spill or ehe lost or·~J:educ~ Se-"Vicos !f"'OVided 
by •uch re~ouxees. 1 BUt then, he goes on to conclude that most o~ 
ehe ~ro)eQt4 proposed by th• Leq1slature arQ ~not lawfu~~. 



. . . 
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.. Th•~ ebay have propoaa4·pl&~ing all o~ thee• r.atitutionary 
mon:Laa il\1:0 an onc!OWJD.OAt teeaas in ~l.ag-r:ant diGt'egard of th.Q 
ordU• o~ the cow::t.. These monLe• cu:a esaeztt.iall.y in &l1 
e.r:u!owment now and drawing i21te2:e1.t P,J:eciaal? as they would . 
in 1:he ad11U.nietttaUoD'a proposal. Their proposal then can· ba 
~i~o4 ir~ two wozo4s -- •do not.h1n9". This b ifl · o~vioue 
ooll'bz:oadiet.icm to th* o~:4e: of t:ba eow;t. The.U: anc'lO'WileA.t vo\lJ.<l 
ma..le• t-eat:J.t~iOft IDCnia. tlVAilahle thx'OU9h th.e n&Xt. Jlillenium and 
ao on. Th.is doesr~' t sae to "g•t the JIIUCl\ needed money into 
the Jh:i.taoe wU.l.i.eJIS. SOu.n4 and t:be Gult of Alaake 1\qw as oppOsed 

'to yeaz:o• fit'~ nowM, doo• itt 

Similar problema exiet w£~h tbe StAt~/Uederal Tru.taea Council 
«nd uneiz: han4lin9 so ~a~ o~ recove~iea in the civil case. 
For J.natan.ce, 1:.he ':VJ:"wst.oas deo1~d ~ind clo11ad dool:'s, with 
a.haol\1-tel.y no publi.c input or .oversight, to taka t.he m.ajor:ity 
of the t1~s~payment as ~·~uz:a~t, makin~·very little availa.ble 
~or xasto~:"ation wol:'k th.ta y9ar. And, ·at laa•t one ~rustee ac;ency, 
the tr .. s. l'o~est. Service, haa mad• ~n inte.J:%1.&1. pol.tey decision in 
oppo•:Ltio.n of any a.aqulaition o:C equivaleat: z•aource.s, in: comphte 
co~tz:oadicelon eo the ove:whalmin~ ~jorit.y of public ·tae~ony 
t.c t.no '.h'.a•t:aee. 'rhia ~· • m.ockcQ" of yotU: order t:ha.t a. 
mcaani.nq:tul.publ.!c pl:'oce&a ~ eetahl:isAe4. Al•o, the '1'J:UStaes have 
proposed pla.c:in.g ~b• c.tv.U ~eca\l'ui•us :Lnto an a~t, in cosnpleta 
cont:rac!ict!J.on to etve.ry single st.atemen.t by tbe puhl.ic. :x:t u 
plll:i::i.cularly il:onic tba.t a.ll thAt the .. govet"IXDLellt oan think · 
ot doin~ to ~ak• care of the ~coayat~ damave4 ~Y th6 s:Lngle 
moee 4i•aatroua environm&ntal c:1me in our n•tion's hiato~, 
!5 to aet up 4 bank account. 

~his 1• ellA first a.nvil:onmaatal crim4 cf suab 'f,q.qnl.t:.u4e tha.t' va -
•• a •oo.tety have M4 to 4eal with. And J'U4f1c, we hav• blown itl 
Here we aM, thr•e u4 a half yea.rs later 1 ud we M.v• been 4-bte to 
do absolutelY n~inq substantively in the w•y of t•atoration or 
p~otection of the rogion.· If h~anity is Lndeed thig unw~llin9 
or unable to deal in a. genuiJ:ie mannu with suc:b teohno10g1ca.l. 
dhasters, then we aa.-e aoat c•rt.a.inly in tor: a very 4ark tutu= a~ 

SO* here wa •z:e, extrelllQly tru•tJ:"at&4. Beo.,use of the O'Y'anta o't 
tht J;l&&t:. -te.w c!.aya, D~.&Ay poop:te in 1:1he ~•flion an4 euew.n.are have 
coJUplota1f los~ fai t:h in no't only tni• pl."ocaaa , but i:he as .a en tial 
ideals ot 4amoc:acy altogath•~· I 4on 1 t ne64 to tall ~u heW protound 
thi.o ia. 

1 

lt i.s thUG after a g~e•tdeal of tbo09ht and out ol utt•l:" 4esperation · 
thae we the pe()t>le tul::n to you o~:~c:a aqai.n l:!o~ help. 'He r:••~a1!.~ull.y 
roqueot that you conv•ne • beazin9 on th1s ~;~ea.- as •oon aa po~~!hla. 
I 4on•t think it would be overstated to say that the v&~J in'tQ~rity 
of democracy itsalf h•n9s in the balance b•re. 



> .... 

Judqa Bollan4 
Paqe .&. 
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When. you apJ»'OVed the. pl•a,,you put forth the ~ollowug mo•t · 
aLnc•~• a~itionr 

•auit!e frckly, :r. ax~at to aee people:: b&a.k here if tbe mon&31" 
t.h&t. ~10'-'e nQttl th6 di:spoeition of these three C'asea u Z10i: 
qoinf whe:e :r: e~at it to qo, baa•d o~ cbo te.nta o~ the 
A4J:&:'ePHmtrll.• 

. . 
Ju4qa, t:.h4t ~ is moat oo~~inly not goin<7 whar~ .you e~<;:ted it 
t:.o qo. Ycu, aJJd ~., •xpeote4 ::l.t t.o-si put to uaa ..... ·i:he qove::nmants 
have done natbi»~, ~~ have even proposed t~~~ all they need to 
dO. 1..s to pu~ ;l.t 1u the ba~, whe.ro, by the way, it Alraadl' is. 

l: t:b.ink a heur:!.a.'IJ- Ln ~ront of you i.e necesacy · i~ <»:~ to b:&:'eak. 
~ia log~jam and to qct this prooes• ~4e~&Y in a more aon•tructive 
J!l&nDezo. Al.t:houtrta :t em not an .attorney, 1t i• •vi4ont to me. ancl 
lllanl' other• 'tha:t, while- ~ d.eteru!ant, ~on; has c•ruinl.y lived 
up to t:h•il: eDd of the deal1 un.fol'tu.nata~y the 90V.J:n=6.nt, .elE 
qover.nment.~ baa no1:.. :tn fo!le:t, 'bee&uafil t.he govarnment eeoms to 
be·violat!D~ the e~ti~o basis upon vhich they collee~ed ~ 
ra•t.itutJ.on. _,Diea from Exxon, l would think thlt.t Bxxon wou14· b&va 
more t.harl A~t• g~:ounds to uk for tha money 'bac:;k. . ~h.a.t. the 
mon•y was collected und~ tbe frauc:1ul6nt pr&~s• that it was ~ee4o4 
."iZMUIU&tely" aDd tb4't they int~Q.e4 to .. USQ· it ~diAUly, but 
~van•t, ••ems tc call intC) queation the ent:i7:e plea agreement .. 

In addJ.tion to a x:•vJ.w ot p.r:oqress or lack t:.har•o:f of tme qoveznzu.nte 
in ~le..ntinq the t•Em• ot the aettl~nt, a.h~rin9 ~ould &lao 
be uaetul in gett.inq yo\11:' 1nterpJ:$tation of wh•ther or not the 
r~•toration projecte paasa4 bt tho A~aka Legislature a=o con•is~ent 
with the t:cu:.m.a of ~ plea aqr.:eement. The Attomey ~cu::«l has 
said moat do noe, leqislative oounsel and others hAve aai~ th4t ~ 
pl:'ov.1a1cm• do fit the t6l:Za of the plct.a. 

Ju49'• Bol.lan4., t am ju•t. one ·:>•r:son, but I am abaoJ,utely convi.n.ced 
that I bJ:~~ tn.ae concerns to your att~ntian o~ beh&lt of 11~rally' 
thouaanda of .~ican citizens. 

x ~=uly app~.a~ate yo~ kind conaidarati~n of this mateo=. 

s;,ce~41y, · 
;::..-J~ . " 
Ri<;:)o: Bte.izura: • 'l'he CoAStAl. Coalition 

ACe :;,934279 



ID: JUL 23'92 15:05 No.023 P.03 

UNITED STATES DISTRICT COURT 
District of Al.uka 

.222 Welt 7th Aveooe • No. 1>4 
Anohor4go, Aluka 99613· 7646 

H. RuN .. Hohnd 
Chlaf Judge 

July 21, 1992 

~charles E. Cole, EQq. 
Attorney General 
State o't Alaska 
Box K 
Juneau, Alaska 99811 

Barry M. Hartman, Esq. 
Environment & Natural Res. Div. 
u.s. Department of Justice 
Washington, D.C. 20530 

Patrick Lynch, Esq. 
O'Melveny & Myers 
400 South Hope Street 
Lo5 Angeles, California 90071 

John R. Reoman, Esq. 
P.O. BoX 2180 
Houston, Texas 77252-2180 

Charles A. De Monaco, Esq. 
Environmental crimes Section 
Environment & Natural Res. Oiv. 
u.s. Department of Justice 
Washinqton, D.C. 20?30 

Edward J. Lynch, Esq. 
Associate General Counsel 
Exxon Corporation 
225 E. John w. Carpenter Freeway 
rrvin9, Texas 75062-2298 

James F. Neal, Esq. 
Neal & Harwell 
2000 one Nashville Place 
150 Fourth Avenue, North 
Nashville, Tennessee 37219 

Re; pnited states v. Exxon, No. A90-015 Criminal 
United States v. Alaska, No. A91-081 Civil 
United states v. Exxon, No. A91-082 Civil 
Alaska v. Exx0 n, No. A91-083 civil 

Gentlemen: 

Enclosed please find a copy of a letter which I have received from 
Rick steiner on behalf of the Coastal Coalition of Cordova, Alaska. 
Also enclosed is my response to Mr. Steiner. 

While I do not feel at liberty to so state to Mr. Steiner, I will 
tell counsel in these cases that I have been somewhat troubled by 
what I have sean in the newspaper concerning application of the 
fine and restitution payments toward restoration of Prince William 
sound. You know, and I understand, that what appears in the 
newspaper is likely to have the editorial spin of the particular 
newspaper which is doing the reporting. Nevertheless, I am 
concerned that the restoration money which is available be applied 
in the most efteotive manner possible to effect restoration where 
there is recognized damage occasioned by the Exxon Valdez oil 
spill. 

.· . ·-· .·~ ,· 

r' .: ~ "'\ ~ f 
~ ·-v',. !". 

;..CE 59342.73 
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The purpose of this letter is not in any sense to injeot mysQlf 
into what I trust are ongoing efforts to accomplish restoration of 
Prince William Sound. I do aean to alert you to the fact that 
there may be a publio perception that the monies generated through 
the above-referenced cases is not beinq applied · in the fashion 
which was intended. 

sincerely yours, 

HlUl:ke 

encl. 

ACE S13427lt 
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UNITED STATES DISTRICT COURT 
O!strtot of Alaska 

H. Rua•el HoUand 
Chief Judge 

Mr. Rick Steiner 
The coastal Coalition 
Box 2424 
cordova, Alaska 99574 

Dear Mr. Steiner: 

222 Weat 7th Avenue • No. 54 
Anchorags, Alaska 99513·7545 

July 21, 1992 

15:06 No.023 P.05 

I am in receipt of your letter of July 17, 1992. I am forwarding 
copies of your latter to counsel for all of the parties in the 
several Exxon cases which are the subject of your letter. 

I must tell you in all candor that there is very little I can do 
with your letter. Whereas legislative bodies are entitled by the 
federal and state constitutions to initiate activity, the judiciary 
is almost exclusively a. reactive institution. The court is not in 
a position to initiate proceedings on its own. Indeed, the court 
is not even permitted to take action at the request of a person 
such as yourself unless prescribed procedures are followed. I have 
no jurisdiction unless there is a case or controversy which is put 
before me in the prescribed fashion--through the filing of a 
complaint ~ith the Clerk of Court, and service of that complaint on 
all adverse parties. 

In consideration of the fore9oing, I am not in a position to 
schedule a hearing such as you have requested. I will certainly 
give serious consideration to taking the matter up if I am 
requested to do so by a{~e parties to any of the cases. 

sincerely yours, ~, ~ 

HRH:ke 

cc: ~harles E. Cole, Esq. 
Charles A. De Monaco, Esq. 
Barry M. Hartman, Esq. 
Edward J. Lynch, Esq. 
Patrick Lynch, Esq. 
James F. Nea1, Esq. 
John R. Rebman, Esq. 



AN URGENT APPEAL TO THE E.V.O.S. TRUSTEE COUNCIL 
TO IMMEDIATELY PROTECT THREATENED HABITAT 

IN PRINCE WILLIAM SOUND 

DATED: 

THE COASTAL COALITION 
Rick Steiner, David Grimes 
PO Box 2424 
Cordova, AK 99574 

907-424-5509 
907-346-4071 
907-424-7491 (Fax) 

March 14, 1995 

DISTRJBUTED: E.V.O.S. Trustee Council 
Eyak Corporation 
Honorable H. Russell Holland, U.S. District Court 

Embargoed for press release until March 22. 1995. 



This Coastal Coalition paper details an urgent situation concerning the 
restoration and recovery of Prince William Sound from the Exxon Valdez Oil 
Spill. The first part provides an introduction and background; pages 8- 14 
explain the current emergency; and the last part summarizes specific problems 
and proposed solutions. 

The Coastal Coalition genuinely and respectfully intends this position paper to 
serve as a constructive aid for the Trustee Council in fulfilling its responsibility to 
the Court, the public and the environment injured by the Exxon Valdez Oil Spill. 

Because of the emergency at Orca Narrows/Simpson Bay, we ask for a written 
response to this paper from the E.V.O.S. Trustee Council no later than March 
21, 1995. rr 

Prince William Sound should have to make no more sacrifice. 
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INTRODUCTION 

On October 8, 1991, the U.S. District Court, District of Alaska, approved the 
AGREEMENT AND CONSENT DECREE (Civil Actions No. A91-082 and A91-
083) resolving claims of the United States and the State of Alaska against Exxon 
for damages caused by the Exxon Valdez Oil Spill. 

The other document providing legal context to this complaint and approved by 
this court is the MEMORANDUM OF AGREEMENT AND CONSENT DECREE 
(Civil Action No. A91-081 CV), between the United States of America and State 
of Alaska. 

Together, these two documents, both approved by the Court, govern the use of 
monies provided by the civil settlement. 

This landmark settlement, providing $900 million over ten years, was supported 
by the public and rightfully by the Court primarily because it was to immediately 
provide the money necessary to attend to the extraordinary damage caused by 
the spill. 

As to the damage caused by the spill, presiding U.S. District Court Judge 
H. Russell Holland stated in approving the settlement: 

"The Exxon Valdez oil spill was a complete, utter disaster, which I 
previously characterized as being off the chart." 

Judge Holland's statement was corroborated by several hundred million dollars 
worth of scientific research into the impacts of the spill, which proved this to be 
the most damaging oil spill in human history. 

The M.O.A. provides that: "The governments shall jointly use sill (emphasis 
added) natural resource damage recoveries for the purposes of restoring, 
replacing, enhancing, rehabilitating or acquiring the equivalent of natural 
resources injured as a result of the oil spill and the reduced or lost services 
provided by such resources, except as provided in paragraph 8 of this article 
(reimbursement of certain expenses)." 

The Trustees, as defined in the Consent Decree and M.O.A., are charged by the 
Court with the task of executing this court order. 
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The Court's approval of the civil settlement initiated by far the most extensive 
attempt in human history to mitigate environmental damage caused by an 
industrial disaster. 

As such, the trust responsibility of the Trustees is unique, precedent setting, and 
indeed historic. 

Certain recitations were made before the Court in attempts to win approval of 
the civil settlement and criminal plea agreement: 

U.S. DEPT. OF JUSTICE: 

• "This Oil Spill was a catastrophe and was also an environmental crime." 

• "Today the Court has the opportunity to deal with that environmental 
consequence immediately." 

• "The Court is faced today with the difficult and important task of 
evaluating the acceptability of this plea agreement and the proposed 
consent decree, which are both unprecedented in nature ... " 

• "Unlike otHer economic crimes in which this court is well aware, we can't simply pay 
interest 20 years down the road to make up for the losses. In environmental cases, it is 
crucially important that we address the consequences of the conduct immediately." 

• "We believe it is in the public's best interest to settle this case in this matter to get the 
much needed money into Prince William Sound and Gulf of Alaska now as opposed to 
years from now." 

THE COURT: "Okay. Second question, and this gets to some of the muttering that I heard that 
has made me uneasy about where the restitution money is gone go. Are you satisfied, 
to a reasonable legal certainty, that this restitution money, if I approve that agreement, 
will get where it is agreed to go --to restoration, rehabilitation, and so forth, of Prince 
William Sound, as opposed to being drained off? ... " 

ALASKA ATTORNEY GENERAL: "Is the Court talking about the civil settlement?" 

THE COURT: ''I'm talking about the civil settlement." 

ALASKA ATTORNEY GENERAL: " ... 1 personally represent to this Court ... l guarantee that the 
money will be used for restoration of the Prince William Sound, and it isn't going to be 
drained." 

The asserted intentions of the State of Alaska and the United States in asking 
for the Court's approval of their settlement agreement with Exxon were 
honorable -- to get money necessary to aid the recovery of the damaged 
environment. 



BACKGROUND ON HABITAT PROTECTION AND ACQUISITION AS 
THE PRINCIPAL TOOL OF RESTORATION 

Of the five categories of restoration activities specified by the Trustee Council in 
the "Exxon Valdez Oil Spill Restoration Planu (Nov. 1994)- General 
Restoration; Habitat Protection and Acquisition; Monitoring and Research; 
Restoration Reserve; and Public Information, Science Management, and 
Administration -- the category that clearly offers the best chance of achieving the 
goals of the Consent Decree and M.O.A. referred to above is Habitat Protection 
and Acquisition. 

In fact, the broad consensus among citizens of the oil spill region to quickly 
settle government claims against Exxon out-of-court was a direct result of the 
urgent need to secure funds specifically for implementing a comprehensive 
program of coastal habitat acquisition. 

It was widely acknowledged that because it would be virtually impossible to 
actually restore,::-in the truest sense of the word, the natural resources and 
services injured by the oil spill, the most important means of aiding the recovery 
of the damaged environment to pre-spill condition and of replacing lost 
resources and services would be the acquisition of yet undamaged habitat in the 
spill region. This was seen to be best accomplished by the acquisition of certain 
protections for privately owned coastal habitat threatened by certain industrial 
activities, primarily unsustainable clearcut logging. As is the first rule in medical 
treatment, the first rule in ecosystem restoration is seen to be, first, protect the 
patient (ecosystem) from further injury. Also, the acquisition and intact retention 
of threatened coastal habitat is the clearest, most direct way to offset and 
redress other values and services lost or injured as a result of the spill. 

This was first formally proposed on behalf of citizens of the region through The 
Coastal Coalition comprehensive settlement proposal issued July 4, 1990. 
About 2 1/2 years later, the Trustee Council came to consensus supporting this 
concept and began to take action (Trustee Council Resolution to Proceed with 
Habitat Protection Program, January 31, 1993). Finally, in the "Exxon Valdez Oil 
Spill Restoration Plan" issued N_ovember, 1994, five and a half years after the 
grounding of the Exxon Valdez, the Trustee Council at last had an approved 
plan with which to implement its comprehensive habitat protection and 
acquisition program. 



The following is part of the Plan's discussion of the issue of habitat protection 
and acquisition: 

Habitat protection and acquisition is one of the principal tools of restoration. 
It is important in ensuring continued recovery in the spill area. 

Resource development, such as harvesting timber or building subdivisions, may 
alter habitat that supports injured resources or services. Protecting and 
acquiring land may minimize further injury to resources and services already 
injured by the spill, and allow recovery to continue with the least interference. 
For example, the recovery of harlequin ducks might be helped by protecting 
nesting habitat from future changes that may hamper recovery. 

Habitat protection and acquisition may include purchase of private land or 
interests in land such as conservation easements, mineral rights, or timber 
rights. Different payment options are possible, including multi-year payment 
schedules to a landowner. Acquired lands would be managed to protect injured 
resources and services. In addition, cooperative agreements with private 
owners to provide increased habitat protection are possible. 

Most public comments on the restoration alternatives favored using habitat 
protection and acquisition as a means of restoration. The following injured 
resources might benefit from the purchase of private land or property rights: 
pink and sockeye salmon, Dolly Varden and cutthroat trout, Pacific herring, bald 
eagle, black oystercatcher, common murre, harbor seal, harlequin duck, 
marbled murrelet, pigeon guillemot, river otter, sea otter, intertidal organisms, 
and archaeological sites. 

Habitat protection and acquisition is a means of restoring not only injured 
resources, but also the services (human uses) dependent on those resources. 
Subsistence, recreation, and tourism, benefit from the protection of important 
fish and wildlife habitats, scenic areas, such as those viewed from important 
recreation or tourist routes, or important subsistence harvest areas. For 
example, protecting salmon spawning streams benefits not only the salmon, but 
also commercial, subsistence, and recreational fishermen. 

Habitat protection on existing public land and water may include 
recommendations for changing agency management practices. The purpose, in 
appropriate situations, is to 1r:Jcrease the level of protection for recovering 
resources and services above that provided by existing management practices. 
The Trustee Council may conduct studies within the spill area to determine if 
changes to public land and water management would help restore injured 
resources and services. If appropriate, changes will be recommended to state 
and federal management agencies. Recommendations for special 
designations, such as parks, critical habitat areas, or recreation areas, may be 
made to the Alaska legislature or the U.S. Congress. 

[from: Exxon Valdez Oil Spill Restoration, November, 1994] 
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Considering the Trustee's obligation to fulfill the orders of the Court how is the 
oil spill region recovering under the Trustees' guardianship? Original injuries 
from the oil spill continue to manifest in the Sound. Herring populations have 
crashed, leading to the failure and closure of commercial herring fisheries in 
Prince William Sound for the last three years. Wild stock salmon populations 
are in jeopardy. Many marine bird populations are severely compromised. 
By Trustee Council findings, species not recovering include common murre, 
marbled murrelet, pigeon guillemot, harlequin duck, harbor seal, sea otter, 
pink salmon and herring. 

New injuries that the Trustees have failed to prevent during their tenure at the 
helm of restoration include the removal by unsustainable clearcut logging of 
several hundred thousand acres of coastal forest habitat that was critical to 
restoration and recovery of the oil spill region, in spite of the fact that many of 
these forests had been made available to the Trustees for acquisition at fair­
market value by landowners. 

The Trustees, painfully slow to begin their habitat acquisition program, have 
been sharply crrncized by the public and the U.S. government, which in its 1992 
GAO report found serious problems with the Trustee Council expenditure 
process. One problem among many stood out--that Trustee funds essential to 
emergency mitigation efforts were drained into other, far less urgent ones. For 
example, of the $240 million from the first two Exxon payments in December of 
1991 and 1992, $147 million was drained into reimbursing the state and federal 
governments and Exxon for their pre-settlement expenses, suggesting that the 
Trustees considered these parties' needs to be more urgent than those of the 
damaged ecosystem - this was indeed telling the injured ecosystem to step to 
the back of the line. And unfortunately, most of the rest of the first two years' 
expenditure was either unused or spent on an agency "science" program without 
a clear link to restoration. 

On the positive side, in the last year or so the Trustees have begun to acquire 
habitat essential to restoration and are near closure on significant, 
comprehensive deals in the Kodiak Archipelago and the Kenai Peninsula. 
However, Prince William Sound itself. the area of maximum spill impact, has yet 
to receive any significant habitat protection and continues to experience new 
injuries devastating to restoration and recovery. 
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TRUSTEE COUNCIL- EYAK CORPORATION HABITAT NEGOTIATIONS 

Due to frequent Trustee Council deliberations in Executive Session, thus 
excluding the public, it is difficult to know exactly what has transpired throughout 
the negotiation process. The following is our understanding of the history. 

The Eyak Corporation, since 1988, has been engaged in logging operations on 
some of its lands adjacent to the Copper River Delta, just east of Cordova. 

As part of its comprehensive habitat protection program, the Trustee Council has 
been negotiating or otherwise discussing with the Eyak Corporation a purchase 
of certain protections on almost all Eyak lands for over three years now. There 
has been overwhelming public support for the comprehensive protection of Eyak 
lands as an important component in the Trustee Council restoration program. 

However, despite overwhelming public support and the expressed intentions of 
the Trustee Council and Eyak, the Council was unable until quite recently to 
secure any protections on any Eyak lands, and clearcut logging continued on 
the Copper River Delta. 

Then in August, 1993, Eyak Corporation began to relocate its logging operation 
for the first time into Prince William Sound, at Orca Narrows/Simpson Bay about 
five miles north of Cordova. 

In the midst of vehement public protest against Eyak's plan, an emergency 
meeting was called in Cordova between Trustee representatives and Eyak. 
At this time, Trustees strongly reaffirmed their desire to protect Orca 
Narrows/Simpson Bay so as to fulfill their restoration obligations. 

In order to keep negotiations alive and to assure protection for the imminently 
threatened Orca Narrows area, Trustees helped to expedite the emergency 
conveyance to Eyak of other lands on the Copper River Delta so that Eyak could 
continue timber harvesting operations to satisfy their financial obligations. 

Thus, the Trustees allowed for significant sacrifices to be made in the Copper 
River Delta--important to Cordova subsistence, recreation, and tourism--in order 
to protect the Orca Narrows/Simpson Bay area and other Eyak lands in Prince 
William Sound. 

A Trustee Council meeting soon followed in Anchorage on August 6, 1993, at 
which time Mike Barton, USFS Trustee, proposed on behalf of all Clinton 
Administration Federal Trustees an offer that would have secured commercial 
timber rights in perpetuity on Orca Narrows and all other Eyak lands west and 
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north of Cordova, and additionally would have secured the "Core lands" 
immediately adjacent to Cordova either in fee or in a highly restrictive easement 
-the whole deal capped at $50 million. For the record, the transcript of 
Mr. Barton's proposal is as follows: 

MR. BARTON: Mr. Chairman, I would like to amend the motion in this manner, 
that the Trustee Council approve -- a counter proposal, if you will, I guess is the 
right term - that for fifty million dollars or the appraised fair market, whichever is 
less, Eyak will convey to the government {a) a restrictive perpetual conservation 
easement to Power Creek and Eyak Lake lands (the ~Core Lands') with the 
same restrictions contained in the Eyak proposal dated August 5 and that we 
pursue fee simple through a shareholder vote, that is at minimum, get a 
restrictive- a restrictive perpetual easement in their proposal; {b) ... a less 
restrictive perpetual easement to all remaining Eyak lands which at a minimum 
precludes commercial timber harvesting and grant a right of reasonable public 
access for non-commercial purposes ... " (italics and emphasis added) 

MR. PENN OYER: All those in favor of the amendment, say aye. 

RESPONSE FROM COUNCIL: Aye. 
~ 

r 

MR. PENNOYER: Opposed. 

MR. SANDOR AND MR. COLE (State Trustees): No. 

Because two of the State Trustees opposed, the Barton proposal was not 
adopted. Eyak, however, intended to accept the offer. 

About two weeks later, new Federal Trustee George Frampton said: 

" .. .it's also important to note that the Secretary (of the Interior, Bruce Babbitt) 
made some statements yesterday ... that he recognized Prince William Sound 
was the most impacted area and that any program of habita~ acquisition ought 
to look with a very high priority at areas in eastern and western Prince William 
Sound, and islands in Prince William Sound." (italics added) 

Shortly thereafter, the Eyak Corporation voluntarily ceased its logging 
operations, and on September 21, 1993, made a good faith offer to the Trustee 
Council, stating, among other thH)gs, the following: 

"This offer extends to a very large tract of lands, from 39,000 to 61,000 acres 
depending on the status of Eyak's selections in the area. The Board remains 
willing to convey only commercial timber rights in this area (apart from the 
"Core" lands" which were offered in fee or with restrictive conservation 
easements). Eyak believes that this proposal extends a very high level 
protection and achieves the restoration goals of the Council in a very extensive 
area, unavailable in any other way to the Council. (italics added) 
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In analyzing the significance of a commercial timber sale~ there has been 
discussion with the Council concerning whether a Wai-Mart store, or a nuclear 
waste dump, might be constructed in one of the bays in Prince William Sound. 
We believe the real environmental threat in the Sound is primarily from 
commercial timber harvesting. The purchase of commercial timber rights is the 
most effective way (and indeed, the only way) of serving the restoration goals of 
the Council on such a large tract of lands." 

This Eyak offer was entirely consistent with the Barton/Federal Trustees offer of 
August, 1993. Clearly, the Eyak Corporation was willing to get out of the timber 
business for the sake of restoration,, but Eyak's offer was rejected by the 
Trustees. Negotiations continued throughout the winter. By spring, Eyak still 
could not get a comprehensive deal with the Trustees to protect their coastal 
habitat and decided they would have to revive their timber harvest plans. 

In order to secure protection from the imminent threat of logging, the Council, on 
May, 1994, finally made their very first (and to this date, only) restoration 
acquisition in Prince William Sound by signing an agreement to purchase a 
commercial timber-rights-only conservation easement in perpetuity on 2052 
acres at Orca Narrows/Simpson Bay. This was an extremely important 
acquisition in an area which is the doorway for all travel between Cordova and 
Prince William Sound. The acquisition, among other things, initiated protection 
of east Simpson Bay, Cordova's favorite Prince William Sound recreation site, 
and one of the most important nursery sites for eastern Prince William Sound 
sea otter populations. 

Also secured in the agreement was a 1 0-month Moratorium on all Eyak logging 
operations until March 1, 1995. The public was genuinely appreciative and 

, greatly relieved, since the purpose of the Moratorium was specifically to provide 
enough time for the Council and Eyak to come to closure on a comprehensive 
deal to protect all remaining Eyak lands. This was not accomplished. 

Though the deal to protect in perpetuity the 2052 acres at Orca Narrows/ 
Simpson Bay closed in January with the payment of $3.45 million to Eyak, by 
February, as the Moratorium expiration date approached, negotiations for 
comprehensive protection were going badly and the Eyak Corporation and its 
timber subsidiary, Sherstone, li-te., reasserted their intention to commence 
logging an area of 14,800 acres near Orca Narrows, known to the Council as 
"Orca Revised," currently under timber contract to Rayonier, Inc. 

The Trustee Council's current acknowledgment of the imminent threat to these 
lands and the importance of protecting them as part of their legally mandated 
restoration responsibilities was again stated clearly in the findings of their 
February 22, 1995 resolution, as follows: 
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• The Orca Revised lands are threatened with imminent clearcut logging. 
Although protected under a moratorium on commercial timber harvesting 
negotiated with Eyak in 1994, the moratorium will expire March 1, 1995. Pre­
sale preparation activities by Eyak have begun and Eyak has represented that 
permits have been secured or are pending for the logging of portions of the 
Orca Revised lands and that a majority of the commercial timber in the Orca 
Revised lands is scheduled for harvest by clearcut logging over the next few 
years. 

• The Trustee Council remains desirous of purchasing interests in the Orca 
Revised lands to alleviate the immediate threat to the injured resources and 
services that may result from logging activities. Purchasing interests on the 
Orca Revised lands is important to maintaining water quality and riparian 
habitats for anadromous fish and maintaining nesting and foraging opportunities 
for marbled murrelets and bald eagles. The area has a high value for recreation 
and tourism and is highly visible to the nearby community of Cordova. 

• There is widespread public support for the acquisition of interests in the Other 
Lands and the Orca Revised lands. 

• The purchase of the interests in the Other Lands and the Orca Revised lands is 
an appropriate means to restore a portion of the injured resources and the lost 
or reduced services in the oil spill area. Acquisition of any interests in these 
lands is consistent with the Final Restoration Plan. (emphasis added) 

Further, the Trustees in their November 1994 Restoration Plan state that: 

"any restoration strategy that ... prevents further injuries will assist recovery .. " 

To the Coastal Coalition, all this language seems remarkably similar to Eyak's 
September 21, 1993, offer to the Trustees. Both the Trustees and Eyak seem to 
recognize that logging activities represent the most serious threat in perpetuity 
to these lands critically needed for restoration purposes, and indeed that logging 
operations are the only imminent threat to these lands. 

Still, in the final week of the Moratorium, a deal did not come together because 
the Trustees, again in a reversal of their earlier position, now asserted they 
needed to acquire at Orca Narrows/Simpson Bay certain development rights 
beyond just timber rights in perpetuity. Attempting to accommodate this concern, 
Eyak first proposed offering to r~strict all development on the 14,800 acre "Orca" 
Revised" parcel to no more than 652 acres (2 acres for each of the 326 
shareholders) the first 10 years after closure, and then an additional 652 acres 
from 11 to 35 years after closure. After 35 years, Eyak would retain industrial 
development rights on the 9,000 or so acres of the parcel potentially able to be 
developed. The Trustees, however, still asserted they needed to acquire some 
additional development restrictions in perpetuity. Subsequently, Eyak further 
proposed to limit in perpetuity all industrial development to no more that 25% of 
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the 9,000 developable acres, an amount equal to only 15% of the total 14,800 
acre parcel. 

Thus, at the Orca Revised lands, 1 00% of commercial timber rights and 85% of 
other industrial development rights were offered for sale in perpetuity. Eyak, in 
taking the notion of perpetuity seriously, felt it very important to retain at least 
some economic development rights for future generations, though it clearly 
wished to retire permanently from the commercial logging business. 

Eyak's offer seems to us to be a fine and legitimate offer .for restoration. The 
Trustees, again in contradiction to their assertions, stated that this offer was 
inconsistent with their restoration objectives, and despite overwhelming public 
support for a deal, including letters from former President Jimmy Carter and 
actor/director Robert Redford urging the protection of the forests in this area, 
the negotiations fell apart. 

In a final attempt to resolve their differences three days before the Moratorium 
expired March 1, both parties entered into non-binding mediation. 

On the day the Moratorium expired, following two days of mediation, Trustees 
announced they had entered into a most astonishing "agreement" with Eyak. 
Backing far, far away from their stated desire to substantially protect the Orca 
Revised area, the Trustees, in this agreement, would acquire no other industrial 
development rights whatsoever and in addition, would acquire only about 50% 
of the available timber rights in perpetuity! 

In other words, the Trustees somehow completely failed to protect most of what 
they and Eyak actually agreed upon. Even more astonishing, the Trustees, in 
attempting to mitigate certain aspects of the Jogging which would be visible from 
Cordova, agreed to relinquish and trade to Eyak over half of the timber rights 
that the Trustees had just acquired "in perpetuity" in the 2052 acre parcel! This 
is amazing --the Trustee's only restoration acquisition in Prince William Sound 
to date was protected, not for perpetuity as promised to the public, but for only 
two months! 

Evidently the Trustees, in holding out for a "perfect" deal, have closed on a 
disastrous deal completely inconsistent with their own asserted objectives and 
legal responsibilities. In so doing, the Trustees have abandoned extraordinarily 
valuable resources and services in the Orca Revised area, including Rude 
River/Nelson Bay, arguably Eyak's wildest and most pristine property, now 
scheduled for logging. 

We wish to underscore one more time the fallacy of Trustees' logic in this 
agreement: in stubbornly negotiating to secure a better deal than 100% of the 
commercial timber rights and 85% of other industrial development rights offered 
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in perpetuity by Eyak, the Trustees wound up securing no industrial 
development rights at all, and only half of the available timber rights. And, in a 
shameful breach of the public trust, the Trustees reneged on half of the only 
protection they had to date acquired in Prince William Sound in the nearly 6 
years since the oil spill. 

They have, to borrow an apt and venerable expression, "thrown the baby out 
with the bath water." Both the public and Eyak are astonished at the Trustee's 
inability to meet their own clearly-stated restoration objectives. With their first 
deal in Prince William Sound, the Trustees claimed they wished to set a good 
precedent for ongoing negotiations with other landowners, but a poorer 
precedent is hard to imagine. 

We applaud the Trustees' desire to protect Prince William Sound from some 
future threat, but what we cannot understand is that they refuse to protect Prince 
William Sound from its current and worst imaginable threat - clearcut logging. 
Instead of preventing new injury, they seem to be facilitating it. 

The Trustees, after allowing significant sacrifices to be made on the Copper 
River Delta solely to protect the Orca Revised land, now are unbelievably asking 
citizens to accept the sacrifice of the Orca Revised lands. This is a complete 
abandonment of Trustee restoration commitments. It is ludicrous for the 
Trustees, in trying to prevent all imagined and imaginary future problems, to 
completely fail to prevent obvious and greater immediate problems. The public 
will not condemn the Trustees for failing to acquire, in this case, those 
development rights that were not for sale from Eyak. But the public most 
certainly will harshly judge the Trustees' failure to acquire what was for sale-­
most important of all-- the immediate protection of the coastal forest. Apparently 
the Trustees' fear of looking bad in the future consigns the forests to death 
today. 

In summary, the Trustees have failed to prevent ongoing injury to their patient-­
the ecosystem--by worrying obsessively about possible future injury. This is like 
an emergency-room physician who fails to stop the bleeding of her patient's 
severed artery because she is more concerned with preventing the patient from 
catching pneumonia 35 years in the future. Both are admirable objectives, but at 
the very least, the bleeding must be stopped now. 

We do not expect the Trustees to foresee and prevent every future threat to 
Prince William Sound. We find it inexcusable that the Trustees would fail to 
protect Prince William Sound from the most obvious current threat to its 
recovery. 
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The Trustees, who have been given the money and sacred responsibility to 
protect and restore Prince William Sound, can solve the Eyak problem 
immediately. Even if, because of the appraisal process, they have to pay 90% 
or more of the value of §!1 commercial development rights to secure only timber 
rights in perpetuity, so be it. The people of the region will hardly accuse the 
Trustees of making a bad bargain. 

Unfortunately, the facts are clear-- since the establishment of the Trustee 
Council in May, 1989, several hundred million dollars have been drained to non­
emergency ends while several hundred thousand acres ·at further injury to the oil 
spill region has occurred. 

In approving the agreement and consent decree referred to above, Judge 
Holland made the following warning: 

"I want you all to know that I, you know, am not able to monitor this kind of thing, 
but I expect you all to do the monitoring; and quite frankly, I expect to see 
people back here if the money that flows from these three cases is not going 
where I expect it to go, based upon the terms of these agreements." 

It is our position that the money collected by the Trustee Council as a result of 
these cases is not being used in the maximum interest of environmental 
recovery. As such, we believe the Trustee Council has failed to fulfill its 
obligations to the Court, the public, and the injured resources. 
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PROBLEMS AND PROPOSED SOLUTIONS 

1. PROBLEM: The Trustee Council, by failing to provide any significant 
protection to coastal habitat in Prince William Sound in the almost six years 
since the grounding of the Exxon Valdez, has allowed further significant, 
irreparable injury to occur to an ecosystem already severely stressed by the oil 
spill, and has relinquished some of the most valuable opportunities to replace 
lost or injured resource services such as the appreciation of the aesthetic and 
intrinsic values of undisturbed areas" (Exxon Valdez Oil Spill Restoration Plan, 
Nov. 1994). While the Trustees are now doing a good job in acquiring habitat in 
areas of the oil spill region not immediately threatened, they have clearly failed 
to offer protection in most areas that are immediately threatened or continue to 
be injured. The most important responsibility of the Trustees is to first minimize 
further injury to the oil spill-damaged ecosystem. In this responsibility they have 
failed tragically . 

SOLUTION: We ask that the Trustee Council appoint a Master to review the 
Habitat Acquisition and Protection Program and to submit within one month a 
plan to expand and expedite the acquisition and protection of imminently 
threatened habitat in the oil spill region, particularly Prince William Sound. 

In the review, the Master should consult with Trustee Council habitat staff, 
resource owners in the region, and the public to identify existing problems and to 
recommend immediate solutions, both administrative and financial. 

2. PROBLEM: The Trustee Council's refusal to acquire the highest level of 
protection offered by Eyak Corporation at Orca Narrows/Simpson Bay has 
exposed these lands to industrial activities highly detrimental to the restoration . 
and recovery of Prince William Sound. While the Eyak proposal fell somewhat 
short of the full protections desired by the Trustees, their current rejection of the 
offer essentially eliminates one of the Trustee's most important restoration 
opportunities, and is completely inconsistent with the Trustee's oft-stated desire 
to protect the area. 

We find unacceptable the Trustees' excuse that they will protect the area only if 
the price is a good bargain. The Trustees' job is not to be "bargain shoppers .. at 
the expense of further Prince William Sound habitat destruction. 

SOLUTION: We ask the Trustee Council to accept the Eyak Corporation's 
counter proposal (December 12, 1994) to the Council's Dec. 2, 1994 resolution­
referred to as the "Orca .Revised Tract Development Rights Offer Concept 
Change with an additional provision that limits industrial development on the 
Orca narrows Revised parcel in perpetuity to no more than 25% of the total 
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development acreage. Rather than allow additional injury to coastal habitat in 
the region, we ask in this specific case that the Trustees. at a minimum. acquire 
the highest level of protection that Eyak is willing to sell. This is entirely 
consistent with the Trustees' Restoration Plan which, again, states: "Any 
restoration strategy that aids recovery of injured resources, or prevents further 
injuries (emphasis added), will assist recovery ... " and is consistent with the 
Trustee Council Feb. 11, 1995 resolution which, again, states: "Acquisition of 
any interests in these lands is consistent with the Final Restoration Plan." 

URGENT 

Because timber harvesting operations at Orca Narrows/Simpson Bay are set to 
begin any day, we respectfully ask that the Trustees on an emergency basis 
consider this proposal. We wish to strongly state our desire that this proposal in 
no way prejudice any other Trustee Council acquisition negotiation. We support 
these negotiations and applaud the Trustees in their efforts at restoration. 

3. PROBLEM: The Restoration Reserve, into which the Trustees nave been 
depositing $12 million each year from annual Exxon payments, and which would 
accumulate by the year 2001 to $108 million, is an illegal encumbrance of funds 
that were intended to be made available for Restoration as they are paid by 
Exxon. 

It was clearly the intent of the Court's approval of the consent Decree and MOA 
that these monies were needed for environmental recovery on an expedited 
basis and should not be arbitrarily withdrawn from their present availability, as 
long as they are needed for environmental recovery. The Trustee Council must 
have immediate access to sufficient funds to fulfill their primary restoration 
obligation of habitat acquisition and protection. Any funds expected from each 
annual payment by Exxon can remain in an interest-bearing account. 

The Court, in its wisdom, has already provided for the availability in the year 
2002 of a $1 00 million reopener in order to carry on restoration activities beyond 
the last scheduled payment from Exxon. The Restoration Reserve is clearly 
duplicative, an is an inappropriate drain on settlement dollars. 

SOLUTION: We ask the Trustee Council to abolish the Restoration Reserv& 
account, and to make all monies in the account to date- ($24 million)- and all 
proposed future deposits into the account- ($88 million)- to be made available 
on an as-needed basis for habitat protection. 

4. PROBLEM: The Trustee Council's Science and Monitoring Program has, 
since its inception, lacked coherence, direction, and a clearly-defined link to 
Restoration. About $200 million has been spent to date on science, and the 
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Restoration Plan envisions an equivalent expenditure on science through the 
remainder of the settlement. A science program of this magnitude deserves 
thorough, independent scrutiny and review. Science for science's sake does 
nothing to actually assist the recovery of the injured ecosystem. While science 
and monitoring may be important, far too much emphasis has been placed on 
them in the name of restoration. As AI Gore stated in his book Earth in the 
Balance, "Research in lieu of action is unconscionable.... We need to act now 
on the basis of what we already know." 

SOLUTION: We ask the Trustee Council to commission. the National Research 
Council to conduct a thorough independent review of the Trustee Science and 
Monitoring Program from 1989 to date and report within 6 months its findings 
and recommendations as to: 

a. How best to organize and conduct other NRDA programs in the future. 

b. What size, scope organization, facilities and administrative 
management of the existing Trustee Science and Monitoring Program 
would best support the mandate of the Consent Decree and M. O.A to 
restore, replace, rehabilitate and acquire the equivalent of injured 
resources and services. 

5. PROBLEM: The Trustees and their council designates lack current, intimate 
familiarity with the oil spill region and this unfamiliarity seriously handicaps their 
ability to make appropriate decisions concerning restoration of the area. 

SOLUTION: We ask the Trustees and their Council designates to, within 5 
months, conduct thorough site visits in all areas of the oil spill region significant 
to their Restoration Objectives, and to avail themselves of guides with local 
knowledge. Trustees should also visit the many coastal areas that, since the 
establishment of the Trustee Council in May of 1989, have been destroyed and 
essentially lost as restoration opportunities. 

SUMMARY: In light of the foregoing problems, we believe the Trustee Council is 
in violation of the consent DecreB and M.O.A referred to above. 
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POST SCRIPT 

The concept of Natural Resource Damages as a substantial compensable loss 
in the case of oil spills and other industrial disasters is unique to the legal 
system of the United States. 

The level of environmental damage mitigation proposed by the Consent Decree 
and MOA approved by this Court is entirely unprecedented in history. 

As such, the way in which the Exxon Valdez Oil Spill natural resource damage 
settlement is used for restoration is enormously important in assessing society's 
genuine commitment to redress environmental damage caused by industrial 
disasters. 

IS 



The Coastal Coalition is an informal coalition of concerned citizens that formed 
in 1989 to assist in expediting restoration of the oil spill region. The Coalition 
helped create a regional consensus for the notion of settling the natural resource 
damage case out-of-court and formally proposed such to the State of Alaska, the 
United States, and Exxon on July 4, 1990. Since the settlement, the Coalition 
has been concerned that all natural resource damage recoveries be expended in 
the maximum interest of environmental recovery, an~ in a timely manner. 

Coastal Coalition members Rick Steiner and David Grimes are residents of 
Prince William Sound, and this paper is written out of love for their home. 
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Exxon Valdez Oil Spill Trustee Council 
Restoration Office 

645 G Street, Suite 401, Anchorage, Alaska 99501-3451 
Phone: (907) 278-8012 Fax: (907) 276-7178 

Mr. Rick Steiner 
Mr. David Grimes 
The Coastal Coalition 
POBox2424 
Cordova, Alaska 9957 4 

Dear Mr. Steiner and Mr. Grimes: 

March 22, 1995 

This letter responds to your appeal dated March 14, 1995, in regard to efforts by 
the Exxon Valdez Trustee Council to secure habitat protection for restoration 
purposes on lal)dS owned by the Eyak Corporation in eastern Prince William 
Sound. 

As you know, the Trustee Council-Eyak/Sherstone negotiations have been 
lengthy. The Trustee Council shares your interest in seeing the lands of 
eastern PWS safeguarded. This letter is intended to help clarify the record 
regarding the Council's efforts to secure habitat protection in the spill area to 
date, and specifically those lands owned by Eyak Corporation. 

Habitat Protection/Acquisition as a Part of the Restoration Effort 

The Trustee Council is strongly committed to habitat protection. The 
Restoration Plan specifically identifies Habitat Protection and Acquisition as 
one of the principal tools of restoration. The other elements of the 
restoration effort include Monitoring and Research; General Restoration; 
Public Information/Science Management/ Administrationi and allocations to 
the Restoration Reserve for long-term restoration purposes. Together they 
form the basis of the Trustee_ ~ouncil' s comprehensive and balanced approach 
to restoration. The Restoration· Plan was the product of an extensive public 
process that demonstrated the need and support for each of these elements. 

As indicated by the summary of past and estimated future expenditures 
included in the Restoration Plan (Table 1, page 6), habitat protection efforts 
will by far account for the largest portion of expenditures from the settlement, 
although not to the exclusion of other important elements of the restoration 
program as your appeal urges. 

Trustee Agencies 
State of Alaska: Departments of Fish & Game, Law, and Environmental Conservation 

United States: National Oceanic and Atmospheric Administration, Departments of Agriculture and Interior 



Habitat Evaluation Process 

Your appeal also suggests that the Trustee Council has been slow to address 
habitat protection needs. A review of the record shows that this is not the 
case. To ensure responsible allocation of trust funds consistent with the 
terms of the settlement, habitat protection efforts have proceeded with a 
systematic analysis of opportunities for habitat protection throughout the 
spill area. At the same time, the Council's efforts have, to the extent possible, 
been responsive to the need to protect habitat threatened with imminent 
injury. 

Almost immediately following the settlement in late 1991, the Trustee 
Council undertook an ~~imminent threat" study process to identify those 
lands in the oil spill area that were imminently threatened with significant 
habitat degredation.l As a result, the Trustee Council approved funds to 
purchase inholdings in Kachemak Bay State Park2 and lands surrounding 
Seal Bay3 on Afognak Island (lands subsequently designated a State Park by 
the Alaska Legislature) and initiated negotiations with Eyak.4 The Trustee 
Council continued and completed its comprehensive evaluation of large 
habitat parcels-;;(> 1,000 acres) potentially available for protection and/ or 
acquisition with the publication of the Comprehensive Habitat Protection 
Process; Large Parcel Evaluation and Ranking Volumf!s I and II (November 
30, 1993). The evaluation process identified lands with High, Moderate and 
Low restoration values with specific regard to the injured resources and 
services identified in the Restoration Plan. On the basis of the 
comprehensive evaluation - which included more than 850,000 acres of 
land in the spill area - the Trustee Council moved forward with multiple, 
geographically balanced negotiations,s focused on those lands identified as 
having high restoration value. A small parcel ( < 1,000 acres) process was also 
undertaken and the results have recently been published.6 Preliminary 
negotiations with more than 20 small parcel owners are now underway. 

In addition to the Kachemak and Seal Bay purchases, important 
accomplishments include action by the Trustee Council to pursue a number 
of other large parcel acquisitions throughout the spill area. These include 
offers to purchase lands involving Afognak Joint Venture (48,728 acres); 
Akhiok Kaguyak (119,885 acr~s); Chenega (74,554 acres); Kodiak Island 
Borough (26,665); Koniag (115;739); Old Harbor (32,100 acres); and Tatitlek 

1 Opportunities for Habitat Protection/Acquisition, prepared by the Exxon Valdez Oil Spill Restoration 
Team, Habitat Protection Work Group (February 16, 1993). 

2 Trustee Council Resolution dated December 11, 1992. 
3 Trustee Council Resolution dated June 6, 1993. 
4 The Trustee Council also authorized negotiations with English Bay Corporation regarding lands in the 

vicinity of Port Chatham. These negotiations were terminated when English Bay inaicated it was not a 
willing seller of its lands. 

5 Trustee Council action as part of the FY 94 Work Plan approved January 31, 1994. Attachment B. 
6 Comprehensive Habitat Protection Process: Small Parcel Evaluation and Ranking Volume III, prepared by 

the Exxon Valdez Oil Spill Restoration Office, Habitat Work Group (February 13, 1995). 
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(56,785 acres) as well as Eyak (28,500 acres). Appraisals and negotiations with 
landowners continue throughout the spill area and are progressing steadily, 
with some very close to completion. 

Trustee Council- Eyak/Sherstone Negotiations 

Efforts to negotiate habitat protection on lands owned by Eyak/Sherstone an~ 
part of a much larger Trustee Council effort. Nevertheless, the 
Eyak/Sherstone negotiations have been a top priority. Several key points are 
essential to understanding the Trustee Council's efforts to secure habitat 
protection on the Eyak lands: 

• It is incumbent upon the Trustees to seek protection of those lands with 
the highest value to the recovery and restoration of injured resources and 
services. As documented by the comprehensive Large Parcel evaluation 
process, the so-called "Other Lands" (Sheep Bay /Port Gravina/Windy Bay) 
are the Eyak lands with the highest restoration values and are of particular 
interest to the Trustee Council. The Trustee Council also recognizes that 
there are certain important restoration values on the "Core Lands" and 
"Orca Narrows-Orca Revised" lands along Nelson Bay, especially for 
recreation/tourism and subsistence services, although these lands were 
generally identified as moderate or low value parcels. 

• The Trustee Council has not been successful at reaching agreement with 
Eyak concerning large-scale protection of its other lands because of 
fundamentally conflicting land use objectives. Although willing to sell 
the "Core Lands" in fee, Eyak has chosen to retain wide-ranging and 
essentially unspecified development rights on the lands along Orca 
Narrows/Nelson Bay as well as the Other Lands. Development other 
than commercial timber harvest can jeopardize the very resources and 
services the Trustee Council is seeking to protect. 

• The Trustee Council can only work with willing sellers to protect habitat. 
As owners of the land, the Eyak Corporation has the right to retain 
development rights on the lands it offers for sale; if Eyak chooses to 
pursue alternative uses of its lands, it is free to do so. 

• The purchase of commerdal timber rights-only on significant portions of 
Eyak's lands is not sufficient to safeguard critical restoration values. On a 
limited scale, in a specific instance, or as part of a larger comprehensive 
protection effort, commercial timber rights-only could be adequate for 
certain areas. However, in most instances, commercial timber rights-only 
purchases have been deemed insufficient to safeguard many of the critical 
restoration values the Trustee Council is seeking to protect. 
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• The Trustee Council's large parcel program is designed to secure 
restoration benefits from the protection of large tracts of lands with 
#greater ecological integrity that contain more linked habitats and 
services."7 Because Eyak has chosen to retain certain portions and/ or 
development rights on its lands the Trustee Council and Eyak have been 
unable to reach mutually acceptable terms that will assure restoration of 
injured resources and services on the high value lands of particular 
interest to the Trustee CounciL 

• The Trustee Council lacks funds to purchase all lands from all willing 
sellers. Limited funds require that the Trustee Council focus its 
acquisition efforts on those lands with the greatest value to restoration. In 
the case of Eyak, the Trustee Council has attempted to reach agreement on 
the purchase of lands that will safeguard high restoration values. 

• The Trustee Council continues to negotiate with Eyak in good faith. The 
Trustee Council remains hopeful that comprehensive habitat protection 
involving Eyak' s lands - especially the high value Other Lands - can be 
successfully negotiated. 

" 
Response to Perceived Problems and Proposed Solutions 

With specific regard to the "Problems and Proposed Solutions" described in 
your appeal beginning in page 15: 

1. You have recommended the Trustee Council appoint a Master to review 
the Habitat Acquisition and Protection Program and develop a plan to 
expand and expedite the acquisition and protection of imminently 
threatened habitat in the oil spill region. 

7 

We do not believe such action is necessary or appropriate. The Trustee 
Council has completed a three-year process to develop the information, 
policies and public and scientific review that form the foundation for the 
existing habitat protection program (see above). The Trustee Council has 
adopted a clear policy for its habitat program of dealing only with willing 
sellers. All landowners were contacted early in the process, and 
periodically, contact is renewed to ensure that all willing sellers continue 
to be identified. The TruStee Council has taken action that has resulted in 
the protection of approximately 65,000 acres of habitat to date. Also, the 
Trustee Council has offers pending that would protect another several 
hundred thousand acres. These efforts are all in various stages of 
implementation and represent a comprehensive approach to habitat 

Working Document, Comprehensive Habitat Protection Process; Large Parcel Evaluation and Ranking 
Volume I, prepared by the Exxon Valdez Oil Spill Restoration Team, Habitat Protection Work Group 
(November 30, 1993). 
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protection that is scientifically sound, geographically diverse, and reflects 
the priorities of the Trustee Council. 

2. You have asked the Trustee Council to accept the Eyak Corporation's 
December 12 "Concept Change" with additional provisions to limit 
development rights. 

As noted earlier, the Trustee Council attempted to reach agreement with 
Eyak on the issue of development rights, but was not able to do so within 
the time constraints the Council was given by Eyal<. The Council offered 
numerous alternatives to deal with the development issue, including one 
recommended by the Public Advisory Group last summer and expressed 
its willingness to look at other alternatives. None was acceptable to Eyak, 
nor did Eyak propose other alternatives. For that reason, the Council 
offered to purchase a moratorium on commercial timber harvest in the 
form of a limited conservation easement to provide time to continue 
further negotiations. That offer also was rejected by Eyak. At this time the 
Council is focusing on protection of the area within the "viewshed" of 
Orca Narrows (along Nelson Bay) because of its importance to the 
community. of Cordova and its high value for the restoration of recreation 
and tourism. The Council remains interested in further Eyak acquisitions. 
Once again it should be emphasized that the areas of greatest restoration 
value are those "high" ranked parcels located in Sheep Bay, Port Gravina 
and Windy Bay. 

3. You have asked the Trustee Council to abolish the Restoration Reserve 
because it is illegal. 

We believe establishment of the Restoration Reserve is a prudent action 
because it sets aside funds to be invested in a manner that will generate 
higher interest income, yet still provide a great deal of liquidity and 
flexibility for future restoration needs. The Trustee Council has indicated 
an intent to add up to $12 million per year to the Restoration Reserve. 
The level of funding allocated to the Reserve in any one year will be made 
only after consideration of the other needs for restoration at that time. 

4. You have asked the Trustee Council to commission the National Research 
Council to conduct an independent review of the Trustees' Science and 
Monitoring Program, including the NRDA process, which you believe to 
lack coherence, direction, and a dearly-defined link to Restoration. 

This recommendation actually deals with two issues. The first is the 
Council's annual Research and Monitoring Program; the second is the 
earlier NRDA process. If you read the Restoration Plan adopted by the 
Council last November, you will find the Council has adopted goals, 
objectives and strategies for all injured resources and services. The 
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Restoration Plan was subject to an extensive public review process and an 
Environmental Impact Statement. Any project approved by the Council 
must be clearly linked to the restoration goals, objectives and strategies 
described in the plan. Restoration proposals submitted to the Trustee 
Council are thoroughly scrutinized by the Council's Chief Scientist and 
some of the top scientists in the country. Council staff is releasing for 
public review this week a projection of research and monitoring needs for 
the next three years. 

The second issue is a review of the NRDA process from 1989 through the 
settlement. Various Council members have discussed during the past year 
the possibility of commissioning a historical review of the Exxon Valdez 
Oil Spill NRDA process and development of the Trustee Council. Such a 
review would be conducted both from the perspective of "process" and 
"science" in order to document the lessons learned in the event of another 
oil spill. This is especially appropriate given the length of time since the 
spill and the potential for losing much of our historical knowledge. A 
question has been raised about whether this is a legally permissible use of 
settlement funds. An options paper for Council consideration is being 
developed..-~ 

5. You have asked that the Trustee Council visit sites in the oil spill region 
significant to their Restoration Objectives. 

This is a valid recommendation and one that has been taken to heart by 
past and current Council members. Last summer, Trustees visited sites 
within the Kodiak region, the Kenai Peninsula and Prince William 
Sound. The two new state Trustees on the Council are very familiar with 
the spill area, and I am sure will be availing themselves of future 
opportunities to visit sites throughout the spill area. 

Finally, in your concluding postscript, you note that the "way in which the 
Exxon Valdez Oil Spill natural resource damage settlement is used for 
restoration is enormously important in assessing society's genuine 
commitment to redress environmental damage caused by industrial 
disasters." 

I oelieve all the Trustees woutd agree with this statement. The Trustees all 
take their trust responsibilities very seriously. 

Sincerely, 

~m::::~ 
Executive Director 
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Additional Notes 

Although the following notes are not intended as an exhaustive review of 
the appeal dated March 14, 1995, these additional comments are provided : 

The argument that several hundred million dollars "worth of scientific 
research into the impacts of the spilL. proved this to be the most 
damaging oil spill in human history" (on p. 3) is inconsistent with the 
later criticism (on p. 7) that early Exxon payments were" ... drained into 
reimbursing the state and federal governments ... for their pre­
settlement expenses .... " It was these very pre-settlement expenses­
primarily for damage assessment and research studies- that provided 
the basis for asserting the damages that led to the settlement. Moreover, 
the Consent Decree specifically recognized reimbursements for the 
damage assessment and previously approved restoration work as a 
priority use of the settlement funds. 

Criticisms about the progress of the habitat protection program (on p. 5) 
are unfou,nded. The Trustee Council as we know it now did not come 
into existence until after December 1991. The Trustee Council took 
action to protect habitat (e.g., Kachemak Bay) within the first year of the 
Council's existence. 

The GAO "report" was replete with baseless conclusions. As noted in 
the report itself, the GAO specifically did not obtain written agency 
comments on the draft report before it was finalized as it was only a 
briefing report, not an audit report. 

The suggestion that a proposal by Mike Barton would be accepted by Eyak 
is not correct. First, the so-called "Barton proposal" (on p. 9) was not 
specific enough to constitute an offer (i.e., no definition of value; no 
definition of a restrictive easement; no definition of reasonable public 
access) that could be accepted, nor is there substantial evidence that Eyak 
" ... intended to accept the offer." Indeed, the so-called "Barton proposal" 
was nothing more than a concept with numerous undefined elements 
yet to be worked out. 

The statement that the Trustee Council reversed its position (on p. 11) is 
not accurate. 

The appeal fails to acknowledge that Eyak withdrew its approval for 
appraisal work to be done during 1994 and that this delay contributed 
significantly to the failure to reach agreement with Eyak within the time 
frame imposed by Eyak. 



The statement that logging operations (on p. 11) are the only imminent 
threat to the Eyak lands is not accurate. At various times, discussion 
with Eyak concerned the landowner's interest in various types of 
residential development, lodge development, homesite disposals and 
other forms of commercial or industrial development that could be 
detrimental to restoration values in key, high-value areas. 

While the possibility of a 25% limitation on development (p. 11-12) was· 
raised by Eyak and discussed briefly by the Council, no formal proposal 
regarding restrictions in this regard has been presented to the Trustee 
Council. 
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