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UNITED STATES COF AMERICA o
FEDERAL ENERSY REGULATCRY COMKISSION

JURISDICTION

Before Commigsionera: Martha &. Hesse, Chaimman:
anthony G. Sousa, Charles G. Stalon,
"Charles A. Trabandt and C. M. Haeve.

Yukorn Pacific Corporation ) Docket Re. GF87-15-000

DECLARATORY ORDER
{Issued May 27, 1987)

On December 18, 1986, Yukon Pacifie Corporaticen filed a
petition for a declaratocy ocder. Yukon Pacific has formwlated
2 proposal to construckt and operate a naturel gas pipeline ko
transpart gas fron the North Sloge of Alaska atr ZPrudhoe Bay to
the tidewatar cocast of Alaska at Valdez, for the purpose of
exporking Ataskan North Slope gas to Asizp mackets. The pipe~
line, to be koown as the Trans-Alaska Gas System (TAGS), would
be ccnstructed ontirely in cne state {(Alaskal), with a gas ligue-
faction plant at Valdez to liquefy the gas for transportation by
ship to narket acress the Pacific.

Yukon Pacific is currently in the process of arranging
financing for the project. T sssist it in that effort. by
nagcowing the poteatial range of legal issues portinent to
the project, Yukon Pacific has requested a declaratory order
from the Commission determining whether the Compission has
jurisdiction over the project uedec secticns 3 andfor 7 of the
Natural Gas Act {NGA)}, 1S B.£.C. §727b amd STITF.

I, The Project

In its petition {af pp. 1-3), Yukor Pacific describes TAGS
as follows:

Yukon Pacific is an investor-owned corporakion
crganized under the laws of the State of Alaska.
Ite principal place of business is Anchorage, RlasXa.

4 * *

Tukon Facific has been formed to constroct,
operate, and maimtain the Trans-Alaska Gas System
{TAGS}. bAs proposed, TAGS will consist of (i) a
796.5 mile, burled, c¢hilled, iarrastate matural
gas pipelina which will have 2 36-inch outside
dizmeter and is deslgned to traaspor:t 2.3 billien
cubic feet of gas per day Erom the North Slope of
Alaska to a tidewaber site in Port Valdegz., Alaska:

DC-3-27

| F}/e},

pocket No. GP87-16-000 -2 -

(ii} ten compressor stations located along the
pipeline to maintain operating pressures between
1,100 to 2,200 psig, amd to maimtaln operatiag
tempeyatures compatiple with ground Etemperatures:;
{iiiv a liguefied natural gas {LNG) plant designed
to reduce the temgerature of the gas to mimus 2599
Eathrenhelt (mious 161° centigrade), condensing

it to a liquid state for storage and shipping:
{(iv} a2 marine terminal ko simultaascusly Lertn

and¢ load two LNG tankers, plus support vessels;
ané (v) asgociated LEG tankers for the export

of the gas to Asian markets. The proposed TAGS
Project Coes not currently include development

of a natural gas conditicaning facility on the
Nortn Slope. Responsibility for construction

and operation of gas conditioming facilities,

if mecessary, will be the subject of future
nagotintions between Yukon Pacific and North

Sloge gas producers.

The TAGS pipelipe, and all appurtenant
facilities, will be located wholly within the
state boundaries of Alaska. MNoreover, all of
the natural gas that Elows through TAGS will be
exported exclusively imto foreign Ccommexse and
will nct reach markets in the State cf Bawali
or the lewer 48 states. Yexon Pacifiz has not,
as yet, constructed any facilities, but has
applied for a federal right-of-way permit for
the pipeline and marketing efforts age undecway
for the sale of LNG in Asia. . .

[I, Interventions

Notice of Yukon Pacific's gpetition was issued on Decesber 30,
1936, and was puoblished in the Pederal Register on Jarnuary 7,
1987 (52 Fed, Reg. $537). Timely motions to Inkervene wexe filed
+ Alaskan Horthwest Hatural Gas Transportation Cogpany {Alaszkan
Northwest), Foothills Pipe Lines {(Yukon) Led. (Poothillsi, Northern
Border Pipeline Company, Pacific Gas Traansmission Company (PGT)
and its affiiiate Pacific Gas and Electric Company (PG&E} (jointly),
and the State of Alaska. Yukon Pacific filed a set of answers in
oppositicn ¢o the motions to intervene of Alaskan Northwest,
Foothills, Northern Border, and PGT and PGeE, arguing that these
four intervenors have mot demonstrated that they have an intereat
ia the proseeding which may be directly affected by the cutcome,
or that thelr participation would be in the public interest.
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Alaskan Northkwest, Foothills, PGT ané Korthern Border are
thz project sponsors of the Alaskan Natural Gas Transgortation
System {the ARGTS), a pipeline system designed to txanspork gas
from the North Slope of Alaska to the lower—48 states. Pursuant
to legislaticn discussed telow, Alaskan Forthwest holds a condi-
ticmal certificate Lo cocastruct the segment of the ANGIS im
Alaska, including 3 gas cenditicning plant on the North Slope.
That segaent has not yet been constructed and is presestly in
abeyanze. Footbills is the project sponsor of the Canadiea
segment. The lower tortion of that segment has been constructed
while Lhe upper portion is presently in abeyance. HNorthern
Border and’ PGT hold conditional certificates for the segments of
.the ANGYS in bLhe lcwer-48 stales, substantial portions of which
have been constructed.

Alaskan Northwest and Foothnills have submitted lengthy and
Cetailed answers to Yukom Pacific®s petition. Gererally, they
urge us to dismiss the petition or hold it in abeyance, on
grourds that TAGS is in an early stage of development with many
factval crncertainties. 1In zhe alrernative., thev urge us to set
the matter for am evidentiary hearing. In cthe curther alternative,
they urge bs £ assert Jurisciction under both saction 3 and
seztion 7 of kke XGA. NRorthern Border, in its motion tc intervene,
adopts by reference the views expressed by Alaskan Nerthwest.

Alaskan Herthwest, Fgothills, Kozthern Border and PGT, as
the project spensors of the ANGTS, clearly have an Interest in
the cutcome of this proceeding. Morecver, im light of the
Presidential and Ceongressicnal actions underlying or asscociated
with taeir authority to construct snd operate the ANGTS, their
participation in tbis proseeding is clearly in the public interest.
They should be accocded Eull gpportunity to express thelr views,
and the Commission should have the benefit of those wviews in con-
sidering the intricate legal issues Eramed by the pleadings.
Accordingly, the coatested motions to intervene will be granted.

The State of Alaska, in izs motion to intervene, urges the
Cotmission to grant Yukon Pacific's petition, as 2 means of
rececing potential regulatory burdens on the proposed projeck. 1/

1/ In its motion to :ntervene, Alasks made reference Lo the
possitilicy of submitting more specific coomeants at 3 later
date. Counsal for Alasika subsequently advised the Commission
that it did nct intend to file additional comments. Alaska's
timely, unopzosed noticn to iatervene is granted by operation
cf Rule 214 cf the Commission's precedural regulaciioas.
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Pacific Inzerstate Transmission Co. (FIT), Sourhern California
Sas Ce. (SeCal), Tennessee Gas Pipeline Co., a Divisien of Tenneco
Inc. {Tennessee), and the Public Urilities Commission of the State
of California {Califoraia PUC) filed motiony to intervene out of
time. Yukon Pacifie filed short znswers opposing those intervep~
tions, incorporating by reference its answer to Alaskan Korthwest's
intervention, discussed and resolved above. Grant of these late
motions to intervene will not delay or disrupt the procecéing or
prejudice any party to it. Accordingly, theze ootiomns to intervens
will a2)so be gramted.

-1I1. Is the Aprlication Ripe?

Alaskan Horthwest and Feothills peint te numeroas uncertainties
in Yukon Facific's applicaticn, including the identity o€ specific
narkets for the gas, the ideatity of specific sources of the gas to
be exporied, and the nature and identity of the gas coafitioning
facilities at the North Slope, and the celationship of all of ckese
facters, and of TAGS generally, o khe AMNGTS. Yukon Pacifis, oa the
cther hamd, stresses that clarification of its jurisdicriconal szaeus
will sasist it in arranging financing, by narrowing the range of
wacertainties inherent in the development of a project of this
magnitude,

Ve note at the outset that what we have befors us today is
not an application for a certificate but an applicatior fer a
declaratory ordex on odr jurisdictizn. Jurisdicricn is a threshold
question. While any determination cf jurisdicticn, or lack thereof,
must ncecessariiy be premised on the facts of the case. or at least
on factual predicates., issuance of a declaratory order dces pst
have either the €inality or the coasenuances of issuance of a
certificata.

If at any time facts are brought to the attention of the
forum iadicating thaz it lacks jurtsdiction over a case, it musc
cease its proceedings and dispiss the case. Conversely, if at
any time zhe facts indicate that tke forum does have jurisdictior,
prior detcrminations to the contrazry do not relieve the forwm of ~
its statetory duty to perform its jurisdictioral resporsibilities.
Thus, any Zeterminatbior we nmake today zan only be valid within
the parameters of the facts and factual predicates bafore us at
tkis time. Sheulé there be any msteriail change in those facts,
suck changes could well affect cur jurisdiction, necessitating
further ordecs cn the subject.

&s outlined 3y Blaskan Northwes: and Toothills in their
2leadiags, the TAGS projec:i has evolved over Lime. Based on past
experience {itncloding the evolution of the ANGTS itself), we
anticipate that the TAGS proposal may comtinue to evolve. From
the application before us, it is indeed unclear what specific
scurces of gas will be exported, ard 1o whom; Yukor Pacific has
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not vet reacked the stage of negotiating specific gas purchase

and sales coptracts, It is also not clear whether the gas condi-
tioning plant proposed te be used by the TAGS sponsors is the sace
plant for which the ANGTS sponsors have already received 2 condi-
tizonal certificate under section 7 of the ¥GA, or whether it is

a Jifferont snd totally unrelated plant. If we bad jurisdiction
to certificate the project, such factual uncertaigties would
necessarily mandate en evidentiary hearing before issuance of a
certificate cowrld be considered. e dc nok, however, believe Lhat
any us2ful purpose would be served by setting the Yuken Pacific
petition for kearing at this early stage of TAGS' developnent when
the TAGS sponsors ere themselves still workimg cuk the Eacts mer-
tinsnt tc tbeir project. *

Although we are not in a position today ke render a definitive
determination of our jurisdiction that will be binding Eor all
time regardless of how the ZAGS project evolves, we do believe
that 2 useful purpcse would be served by outlining the potential
porameters of our jurisdicticn based on the facts presented in
the pleadings, and based on factnal predicates in those sitwations
where the facks may change or are as yet unclear. Such a tuling
will not provide the TAGS sponsors with a definitive assertion cor
disavowal of jurisdiction, but it may well provide a measure of
guidance that will nacrow the range of uncertainties and assist
Ywkon Pacific in further Formalation of its project, It may also
facilizate and axpedite regulatory review of the project as it
ripens, by clarifying cthe role of the Commission in the enviromerntal
review processes.

IV. The Relationship of TAGS to the ARGTS

Yokon Pacific, in its application, asks us in effect to
analyze our jurisdiction over TAGS as a project standing alane, by
itself, unrelated to any other project in alaska. Further, the
only statute that Yukor: Pacific bas asked us to address in deter-
mining our jurisdiction over TAGS is the Natural Ges Act. alaskan
Northwest and Foothills, on the other band, cite and discuss at
length the unigue legal history of the AKGTS, and contend, in
effect, that our determinations with respect to TAGS must be sado
in the context of the ANGYES legal framework. In order to comsider
those arguments, we start by briefly osutlining sSoae of the legal
enpactoents pertigent to the ARGTS.

. Pursuant to section 7 of the alaska Natural Gas Transportation
Aot of 1976 (AMGTA), 2/ Presicent Carter issued his Becisiocn and
Report to Congresas on the Alaska Natural Gas Tramsportaticn System

2/ 15 0.5.C. § 719 gt. seq.
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{President's Decision), 3/ designating the route and project
sponsors for the ANGTS, and Congress approved those determinacions
by Joint Resolution. 4/ Subsequently, pursvant to section 8{(g} of
ANGTA, President Reagan submitted a Waiver of certain provisiohs
of law {President's Wajver of Law), 5/ in an ¢€foct Lo assist the
financing and constructicn of the ANGTS, and thak Waiver was also
approved by Joint Resolution of Congress. &/

Section § of ANGTA nandates that all Ffederal agencies having
jurisdiction over the ANGIS expedite their regulatory activities
with respect to it. Section 9 also prohibits such agencies
Eroz changing "the Lkasic nature and general route of the appraoved
transportation system” {i.e., the ANGIS], or taking other vegula-
tory action that *would otherwise prevent or impair in any
significant resgect the expeditious censtruction and initial
operation of such zransportation system.*

Jeerganization Plan No. 1 of 1979, which was submitted by
the President to the Congress and not disapproved by the Congress,
established the Office of the Federal Inspector, which reports
directly to the President. The Inspector Is rasponsible fox
monitoring the construction of the ANGTS, ard for coordinating all
federal permitting and certification of it. Tha Plan transferred
to the Inspector the Commission's NGA section 3 and 7 jecrisdicrion
to enforce the Commission's certificates and import authocizations
issved to the ANGIS project sponsors.

The ANGTS is alsc govsrned by twe internatioaal agreements
with Canada, both cf which bave the force and effect of law. The
"Agreement Between khe Govermenk of the United States of america

3/ Executive C©ffice of the President, Energy Policy and Planning.
September 1977. See Midwestern Gas Transportation Co. v.
F.E.R.C., 589 F.2¢ 603 (D.C. Cir. 1978).

1/ H.R.J. Res. 621, Pub. L. Ko. 95~158, 91 Stat. l2sg,
95th Cong., 1st Sess. (1977).

3/ Findings and Proposed Walver of Law, Octeber 15, 1881,
. reprintesd at H.R. Rep. No. 350, %7tk Cong., lst Sess.
25 (1981},

&/ §.J. Res, 115, Pub. L. 97-93, 95 Stat. 21204 (1981).

See MetZenbavm w. F,E.R.C., 675 F.2d 1282 (D.C. Cir. 1982).
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and the Gavernpent of Canada Concerning Transit Pipelines,”™ 2/
entered in force Ucteber I, 1977 after ratification >y the Szpate,
applies to all pipelines in both ccuntries whensver one country's
pipeline carries the other country's gas or oil. The treaty mandates
non-discriminatory treatment. The "Agrcement Between the Hnited
States of America and Canada on Pribnciples Applicable to m Northern
Natural Gas Pipeline* (Agreeczent on Principles), signed by repcesen—
tatives of the two gavernments cn September 2D, 1977, is an
executive agreenenk that was nade part of the President's Decision
{pages 47-83). Inasruch as the Decisicn was approved by Ccngress,
it (including the Agreement) has the legal status of a statuote.

The aAgreement specifies the rcute of the ANGIS, and contains
aunerous canditions.

Pricc tc Canada's issvanca of regulatory approval for the
early constructicn {"prebuild”™) of the lower portion of tae
Canadian segment of the ANGTS, the Congress, in a Concurrent
Resclution adopted June 27, 1980, reaffirmed the 9.S. commitment
to construct the ANGTS. 8/ -The AIGTS has also been a subject of
corressondence and assurances between the President of the .S,
and tae Prime Minister of Canada., 9/

The parties have also drawn out attention to several provisions
of U.5. law that are pertinent ko the export of natural gas from
Alaska. Purswvant to secticon 3 of the NGA and applicable delegations
by the Secretary ol Znergy {discussed below), the aduinistrator
of the Deparimeni of Ensrgy's Zconomic Regulatory ddminstration
(ERA} has jurisdiction Le approve or disapprove the export of
Alaskan gas iransperted by TAGS. Io addition, section 12 of ANGTA
provides as follows:

Sec. 12, Any exports of Alaska natural
gas shall be subject to the requirements of
te MHatural Gas Act and section 83 of the
Energy Policy and Conservation Act, except
that in addition Lo the reguirements of asuch
Acts,. before any Alaska nacural gas in excess
of 1,000 Hef per day may be exported to any
nation other than Canada or Mexlco, the
President sust make and publisk an express
£inding that such exports will aot diminish
the total guantity or guality mor increase
the total price of energy availadle to the
United States.

74 2& B.5,.T. 7449, T.l.A.5. No. 8720,

8/ S. Con. Res, 104, 96th Cong., 276 Sess. (1GB0).
8/ See, €.9.. Apperdices B, D and E of Foothills® Answer.
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Section 183 of the Energy Policy and Canservation Ack, ciked above
ip section 312 of MIGTA, also provides for fimndings by the President
with respect to certain exports of naturai gas,

Finally, we ncte that section 10%ta)(4) of the Natural Gas
Policy Act of 1978 establishes the maximum lawful price for
"patural gas produced Erom the Prudhoe Bay Unik of Alpska and
transported through the nateral gas krapsportation system approved
under the Alaska Natural Gas Transpartation Act of 1976." With
respect to that gas, as so defiped, section 208 of the NGPA
reguires rollied-in pricing under cerktain circumstances.

Alaskan Northwest and foothills cite various combimations of
these legal porovisions in suppert of their arguments. They contend,
for instance, that the North Slope gas to be exported through TAGS
has in some weaningful wayv, szither as a matter of liw or national
pelicy, been committed or otherwise earmarked for transportation
through the ANGTS: that there is only enough gas to support cne
project; and that TASS is thecefore competitive with the AKSTS. 108/
They also suggest that, under certain circumstances, the northern
segment of TAGS might be usable as the first leg of the Alaskan
segment of the ANGTS: that Yukon Pacific may be intending to
utilize the North Slope gas corditioning plani that Alaskan
Horthwest holds 2 conditional certificate to construet and operate
as part of the ANGTS; and that the gas might eventuallv be trans-
ported by Yukon Pacific not bto Asia but to an LNG terminal on the
west coast of the lower—48 states. The overall thrusz of their
arguments, when woven together, is to the effect that zany action
by thisz Commission that serves to expedite, clarify or facilitate
the devoclopment of TAGS would, to that extent, impair the expedi-
ticus consktruction of Lthe ANGTS, and alter ite pature z2nd rovte,
in contravention of the legislation mandating comnstryction of the
ANGTS as a vehicle to tranmsport the Horth Slope gas o merxet.
Alaskan Northwest goes =0 far as to guggest (quoting Congressional
teskimony of a Eormer General Counsel of the Department of Energy)

1o/ For instamce, Alaskan Northwest discusses at some length a
1885 decision of the Federal Imspector denying Yuton Pacific’s
appeal from an adverse ruling on a freedeon of Information Act
request, Yuxon Pacific had soaght access to ANGTS engineering

and design data.

and that release of tize informakion would cause "substantial

competitive injury™ to AlasXap Northwest. Gee Alaskan Morithwest®

Aaswer at 35-36.

In denying the reguest, the Tederal Inspector
neld that Yukon Pacific is a “campetitor®™ cof Alasian Northwest,
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that Alaskan North Slope gas cannot be exported absest new lengis-
lation in Congress. 11/ Toothills suggests a potential viclation
of the 1977 Agreement on Principles between the U.5. and Canada. 12/

These arguments pose an Obviots dilemea for the Commigsion.
Yukon Pacific has asked only for a declaration of the Commission's
jurisdicticon uader the Maturgal Gas Act. The issues raised by the
intecvegors raange far beyond the Natusal Gas Act, inteo international
agreesents sad srtabtatocy mandakes invelving other federal officials
asd agencies (and even potential Future legislarion}. The primary
respcnsibility foc integpreting and Ispiemesting thoese other
legal and policy mandates resides not ia the Commission but in
the President, the Congress, the Secretary of State, the Secretacy
of Enecgy (2and his delegatee, the Administator of ERA}, and the
Padaral Inspector. It would be ieappronciate for the Commission
Lo atkexpt te anticipate what Jdecisicons these duly authogized
gersons and entitics might make in the future on gmatters for which
they bear the prime respamnsibility. 13/

On the other hand., the Commission canast approach this case
in a toral vacJium as if the AKGTE and all of its legal mandate
didn*t exist. In its orders on the ANGTS and relatad matters, the
Commishion hHas a2lways taken into account the mandate of all {egal
matters relevant to the case before it, including international
agreements and othec ioternational .assuraaces. 14/

Faced with these various considerations, the Coxzmissicn
concludes as follows. All of the pacties agree that, at a minirmun,
Yukon Pacific will need Lo obrtain staktytoery approval for its

11/ A&laskan Horthwest's Answer at 38.

12/ Foothills' Answer at 19-20.

13/ Cexevainly there is an issue a5 10 whekher ANSTA and its
several legal and diplomatic progeny can be interpreted
to preclude apthority under the NGA to aothorize a preoject
other than the ANGTE foc tcansportation of Alaskan natugal
gas. Given the complexity of statutory interpretation and
the subsequent legal, diplocaatic and resulting policy
implication of any such legal interpretation, the Ccamission
has decided to defer any attempt to .render an opinion on
this subject ontil the President and the Secrstacy of Energy
have the epportunity to address the issue in the context
of a formal application to export the Zlaskan natural gas-

See, o8.g9., Ordec WNo. 380-A, £limination of Variable costs
from Certain Ratural Gas Pipeline Minimum Coamodity B211
Provisions, FBRC Statutes & Regulaticns 1 30,584 {19284)
at 31,662,
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export of the gas from both the President and the Administcator
of ERA. We believe it feasonpble to assume that cther fedecal
officials and agencies with related respeonsibilities will have
an ‘appropriate opportunity to express theig views as they
pertain to the decision on that fundamental threshold guestion.
To the extant that the Commission has jurisdiction ovexr TAGS
under the Natural Gas Act (a5 Jdiscussed balow), it would be
inappropriste in any event to rendes any Substantive decisions
with respect to TAGS pursuant to that jurisdietion unless, and
until such time as, all relevant federal officials and agencies
had autharized expartation of the gas' to be transported throogh
TAGS. At that time, we wonld bave the benefit of the views and
decisions of the President, the Depactment af Energy, and other
fedecal officials with respect to many of the issues raised by
Alaskan Northwest and Foothills. And we wsuld, of course, have
full opgoortunity ko weigh and ¢onsider those issues at that
time to the full extent that they have a bearing on whatever
substantive decisicns are then pending defore the Commission.

Thus, at this time, we decline to address any Lssues baycnd
the narrow question of jurisdiction undes secticas ¥ and 7 of the
Hatural Gas Act. 15/ In doing sc, we specifically cecagnize that
the issues raised by Alaskan Korthwest and Foothills exist, are
vexy important, and bave a signifiezot {indeed, fundarental}
bearing on the project. We make no assumptions at this tire as
to how those issves will ultimately be resolved, when, or by
vham. For purposes of addressing the marrzow, tatural Gas Act
questions posed to vus, we wil) proceed as follews: If the
respensible federal agencies and officials wece to approve the
export, what jurisdiction woulé the Commission then have over
TAGS under sections 3 and 7 of the NGA.

V. Factual Prodicates

A, The Gas Conditicning Plant

In its petition, Yukon Pacific states that:

The broposed TAGS Preject does not currently
include development of a natural gas conditioning
faciliry on the North Slope. Responsikility for
consteaction and operation of gas condizioning
facilivies, if necessary, will be the subject aof
future pegotiakions bebween Yukon Pacific and Harth
Slepe gas producers. 16/

15/ as discussad balow, We will alspo address the independent
but related issue of rhe scope of Executive Crderc No. 10435,

a8 amendad.

16/ Petition at 3.
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Alaskan Rorthwest points out that the President's Waiver
of Law, supra, designated the Alaska Gas Conditioning Facility
(AGCF) as part of the ANGTS, to be included in any final
certificate issupd by ke Comnissian for the Alaskan segment of
the ANGTS. Thereafter, the Comnission issued an ordes amending
Alaskan Rorthwest’s conditional certificate so as to include
the AGCE in it. 13/ Ho Final cectificate has been issued,
and the AGCF has not been constructed.

?n its Answer, Alaskan Northwest guotes from, analyzes,
and‘dfscugses at length the application, #s anmendecd, that Yukon
Pacific filed with the U,S. Department of the Interior®s Bureaau
of Land Management foc a federal right-of-way pecmitb to cross
fedega! Iands in alaska. Alasken Korthwest concludes that a gas
conditioning plant will be needed in ordec to chill the gas (for
krznsalssion theough an underground TAGS pipeline travessing
gercafcost aceas of Adaskal, to conpress the gas to a high |
pLessure, and to cemove impuribties and carbon dioxide. Alaskan
Nocthwest next concludes Ehat Yuken Pacific intends zo use
Alaskan Norrhwast's own AGCY for this purpose. Finallv, Alaskan
Korthwest contends that Yuken Pacific and TAGS might become
:u?g?cz Lo NGA feciicz ? Jurisdiction if Yukon Pacific becomes

oint owner of the AGCF or if Yukon Pacific's is i ]
in the AGCP with Alaskan Nortkwest‘s gas. 18/ 9as 1s coemingles

] The Cammjssion will not address this partiecalar questicn

in 2 hypothetical and Speculative fact context. Thare is nothing
i Yukon Paclfic's petition per se to indicate that Yukon Pacific
xntepdg to either use o pactially purchase Alaskan Nosthwest's
conditicnally certificated.aGCF. We will proceed on the Eactual
predicate that if a conditieniag plant is needed at the Horth
slepe feor conditioning gas for TAGS, it will be a conditioning
plant chat is owned and operated % someone other than Alaskan
Worthwest, and tha:t such plant will not be owned apd cperated
pucrsuant te a section 7 certificate as pact of the aAlaskan
segment of the ANGTS.

Cur discussion of section 7 jurisdiction bYelow is i
. © 5 ¥ i predicated
in patrt, on this factual assusption. Yf Yukon Pacific subsequent;

17/  hslaskan Northwest Mazural Gas Transpoc ]

17 Nar poctation Co., 18 R
1 61,092 (l982%. ° FERC

18/ Alaskan Northwest's Answer at 14, 19-22, ang 32-34; see

also Feoothiils*® Answer at 13, and zZ2~23.
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decides to utilize Alaskan Northwest's condicionally cercificated
AGCE, the matter of section 7 juri§diction would have to be
reexamined in the context of those facts.

B. BSotential Changes in TAGS' Configuration

Alaskan Northwest and Foothills tcace the development of the
TAGS project, prescnting evidence that at eaclier stages of this
development the TAGS sponsoss seriously considered vacious other
proposals. One possibility considered was g pipeline in which
the upper segment, {rem Prudhoe Bay to Fairbanks, would be 48
inches in diameter while the lower section, trom Fairbapks to
tidewater, would be 36 inches in diameter. The upper segment
weipld then be usable as the first leg of the ANGTS. 1%/ Another
possibility khat the sponsors may have considered would involve
Aeliveciog scme or all of the gas to LNG terminals on the west
coast of the lowar—48 states. Citlng che absence of contracks
for the sale of the gas o specific buyers in Asia, Alaskzn
Yortaweskt and Foothills suggest that Yukon Pacific might zevert
to one or the other, or similar, modifications of its project
as it develaps in the furure. 29/

Again, we will aot speculate a5 to how Yukon Pacific may
or may not cevise its plans in the future. Dur discuession of
section 7 jurisdiction below is predicated on the facts stated
in Yukon Pacific’'s application ~ a pipeline of constant, 36 inch
diameter that cuns from the NMorth Slope to tidewater. entirely
within the State of alaska, unconnected to any other pipeling,
act usable as part of the ANGTS, and with all of the gas tcans-—
poried for export across the Pacific Lo foceign countries with-

13/ See, e.g.. the letter {rom Hr. Walter J. Hickei, Yukon
Pacific Corporation, to former Chaizman Raymoad J. O'Connor
of the Cosmission, December %, 1983, at p. 3. The autho-
cized diameser of the Alaskan segment of the ANSTS s 448
inches. Alaskan Morthwest Natural Gas Tramsportation
Company, Order Approving alasXan Segment Desion Specifica-
tions and Initial System Capacity, 8 FERC 1 61,229 (1973);
Order Denying Petitioms to Vacate Ocder on Alaskan Segmertb
Design Specifications apd Initial System Capacity, 9 PERC
Y 65,046 (1979].

20/ Sse Alaskan Northwest's Aaswer at 13-13» Foctbzlls'
Answer at 2l-~22, ang 24.

wod4 15:97 2182-9T-ddY

SP2ST. 2iPRT6 01

T4 °d



Docket No. GPET-16-000Q - 13 -

out entezing any other state of the B.S. If in the ccurse of
developing its project Yukon Pacific depacts from these facts,
the Commission will reexamine the matter s£o determine whether and
baw such changes affect the Commission®s jurisdiction over TAIS.

C. The Sowurce of TAGS" Gas

As discussed above, this order makes no attempt to determine
the legal status of the natural gas on the Nocth Slope. Such
determinations have an ohvious beacing on what gas, if amy, is
available for export, which in turn could have a fundaeental
impack on the feasxblllty of the project. The discussion of
jecisdiction below is predicated on the Eactusl assumptlen that
whakaver gas TAGS tramsports would be gas detecmined by the
aporopriate federal authorities to be legally eligible for export
via TaGS. 1In ather words, if Yukon Pacific abrains ail of the
requisite federal approval to export gas produced on the North
Slope of Alaska, what jurisdiction would the Conmission then have
under sections 1 and 7 of the Natura)l Gas Act owver a ThGS pipe~
line that is configured pursuapnt to the factwal predicates
discussed above? That is the guestion we pow address.

$I. Section 7 of the Natural Gas Act

Based on all of the factual predicates discussed akbove, the
Commission Would pot have jurisdiction undec section 7 cf the

Hatural Gas Ack.

Section 7 confers jurisdiction over the tramsportation,
and the sale for resale, of naturcal gas in intecstate commerce,
and the constzuction and oparation of facilities for that
purpose. Secricn 7 refers to transportation and sales “subject
to the jurisdiction of the Commission.™ Section 1(b) defimes
that jurisdiction in terms of Lransportation and sales "in
interstate commerce.® Section 2{7) definas “interstate commerce"”

35

commerce bebwaen any peint in a2 State and any
point outside thereof, oc¢ hobtween points within
the same State but theough any place outside
therenf, but only insofar az such comzerce takes
place within the United States.

The courts have consistenkly consktrued thase provisions to
maan thar the sale or transportation of natural gas between
one sState and a foreign country does nob constitute ®iantex—
state commerce™ wikhin the peasing of the NGA. Border Pipeline
€o. v. F.P.C., 171 F.2d 14% (D.C. Cir. 1948); Distxigas Corp.

. F.P.C,, 495 F.2d 1087, 1065 {D.C. Cir. 1974), cert. denied,

315 8.5, 834 (1974).
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The Eacts upon which this declaratory order iy gredicated
are that TASS will bhegin and end in one state -- Alaska -- and
neves leave that state during the coucse of its journey Erom
Prudhoe Bay to Valdez, and that the gas wiil then cross the
Pacific to its market. ©On these facts, the traanspogstation and
sale of the gas cleazly does nok occur in interstate cocmerce

within the meaning of the BGA. Accordingly, the corstruction apd

cpecation of TAGS does not facilivate transportation of sales in
interstate comsegce. Therefore, such construction and operation
Falls beyond the ambit of section 7 of the HGA. We sktress,
again, thar this canciusion is premised on all of tke €actual
predicates discussed above, including the facts regacding the
cenditioning plant, the configuration of the pipeline, anéd the
scurces of the gas.

¥1I. Section 3 of the Hatural Gas Act

Sectian 3 of the Natural Gas Act reguires prior authoriza-
tion before expecting natucal gas from the U.S5. In 1977, the
Desaciment of Energy Organixation Act transferred this function
to the Secretary of EZnecgy. 21/ In a series of delegation
ocers, the Secratscy has delegated and assigned that function
to the Administrator of ZRA and to the Commission. Undes the
most cecant, and presently applicable, delegation orders, thke
Administrator of the ZRA has jurisiction to approve all aspects
of the export except those aspacts that ipgvelve the sitiag,
construction and caeraticon of aew pipeline facilities., These new
facilities aspects are delegatad and assigned ke the Commission.

Pursuant to Deparctmeat of Energy Delegation Order Nco. 0104-111,
effective Februacy 23, 18984, 22/ the Secreta:y of Eaergy delegated
to the Administrator of the Department's Sconomle Regulatory
Administration the suthority under section 3 of the NGA ":io
regqulate . . . exports of natural gas.® In paragraph {a) of
Delegation Order Wo. 0204-112, issued on the same Jdate, 23/ the
Secretary delegsted to the Federal Enexgy Regulatozy Commiseslon
the avthority to approve or disapprove "the place of . . . exit
for expogrts® of natural) gas whernever the export involves "the
constriuction of new demestic facilities™ (although resecving in
the first instance the avthority f the Administcator to Jdisapprova

21/ See sectiors 30L{di, 402(2) and 402(f) of the Depactpenkt
of Energy Organization Act, 42 D.S5.C. § 715 (b}, § 7172{a)

and § T172(%).
227 49 Fed. Reg. 6684,
23/ 1d-
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any such place of export). The delegation o;dezs also rcesecve to
the Ccomission tEhe anthority to approve or disapprove "the con-
struction and opesation of particular facilities™ necessary to
implerent the expork, Lo the extent that such'const:uctlon and
opération £alls within the jurisdictiomal anbit of the Natacal

Gas Act.

In light of this allocatica of authority in tha.Se§retary's
delegation-ordexs, the Commission clearly has jurisdiction vndec
section 3 of the NGA to Approve oL disapprove {tc the extent nct
previcusly disapproved Dy the Admicistratos) t@e-pluge of expost
of the natural gas transported by TA@S.I Such Jurisdxcgion is
independent of any additiona} jurisdiction the Commiscion may
have [discussed below) to approve of disapp:ove‘tye'sitzng, con~
structicn and operation of new gas pipeline facilities necessary

to implement the export.

In order to be able to export the gas, Yukon Pacific must
fiest construct a large diameter pipeline that_wil} traverse
approximately B00 miles of territory, much of it wildermass in
nature, with a gas liguefacticn plast at its t;dew?ter terminus.
The coastruction of an 200 mile pipeline through wilderness areas,
and the censtruction of a liguefaction plant, constitotes &
major action significantly aEfecting the qua%ity of thke human
enpviconment. The National Enwironmenkal Palicy Act of 1969 (NZPA}
reguires that an eanviromwmental impact statement (EIS) be prepared,

and the Department of the Intexior, in £act, is currently preparzing

an BI3 For the preject. The approval of a place ad w@ich the gas
is authorized to be exporied is clearly a federal action. Thus «
in exercising its own statukory respeonsibilities vnder section 3
of the NGA, the Compission will alsoc need to cu@ply yxth NEPA,
with access to as appropriake EIS. The Commission will consider
the envicommental rsmifications of its decision in light of the
analysis {n the ELS before approving the place of export of the
Nogcth Slope gas to be transpogted Ly TAGS. .

We turn now to the matter of the siting, construction and
cperation of facilities. In Distrigas Corp. v. F.P.C., supra,
495 F.2d at 1064, the court held that *[ainder Section 3, the
Coomission's acthority over impoxrts of natural gas is at omce
plenary and elastic,® and that to prevent gaps 1n 3ur;§d1ccxon
the Commission has the discretion under section 3 "te impose on
imports of natuzal gas the eguivalent of Section 7 cexti€ication
requirements.” Pcior to the issuance of' the present delegation
arders, the Afainistrator of the ERA had pccasion Lo exercise
thisz function with respect to a gasification plant on the coast
of California to be used in the importation of natural gas €rom

Dockel No. GPET-16-000 - 16 =

indonesia for consumption entisely in Cariforania. 24/ Subseguent
to the issuance of delegation orders transferring this function
to the Commission, 25/ the Commission itself has had occasion to
exercise jurisdiction —— undes section 3 of the RGA by analogy to
gection 7, but not pursuvant to section 7 —— owvar the comtinuad
cperation of faciiities used Lo import, seexport, and reimport
gas from Canada that travels Erca Canada to Minnesot2, back imto

Canada, and then back into Minnescta for consumption entirely within

Canada arnd Minnesota. 26/ The Comnission has also execcised tkat
section 3 authority to approve the constructicn and cperaticn of
a very short pipelime uader the Ric Grande to exporbt gas €com
Texas to a town in Mexico. 27/ )

24/ Pzac Indonesia LG Company and Western LHG Terminal
Asseniates, } BRA ¥ 70,101 (1979) at 70,51i.

25/ ‘The present delegation orders provide that avthosity
as follows. Paragrapa (d) of DOE Dalegaticon Order
No. 0204~111, the delegation to the Administcator
of ERA, specifizally excludes fcom ERA's Jjurisdiction
*authority to approve the construction apd operfation
of particular facilities . . , .7 Tnasmeck as the
order itself delegates solely “authocity under Section 3
of the 8GA . . . .* it is clear that the exclusion ihb
paragraph (d) encompasses section 3 authority te
requlate the operation of facilities. Paragraph [(a)
of DOE Delegakbion Order No. 0204~112, the delegation
to the Commission, contains the mirror image. It
delegates to the Commission “the autherity to perform
the following furctions with respect to the imports and
exports of natural gas: {a) Approval or disapproval of
the coestruction and opecation of pacticulac facilities.”
Inasmich as paragraph (b} delegakes to the Commission
*[z)1] fanctions undar Sections 4, 5 and 7 of the NGA,°
it is ¢lear that paragraph (a) is intended to encompass
authority to approve or disspsrove the operation of
pacticular Eacilities under section 3 of the Act; other-
wise, paragraph {a) would segve no useful purpose and
wouid be Lotally redurdant te pasagraph (b).

26/ Inter-City Hinnesota Pipelines Ltd., 29 PERC ¢ 61,150

(1984). 1In that case, which involwved facilities to import
gas, with rate impacts on U.S. ratepayers, the Commission
acted to close a cegulatory gap.

27/ Yaleco Transmission Co. and Valero Indusetceial Gas Co.,

27 FERC 1 61,151 (1984} and 30 PERC 9 61,035 (1985%5).

i91 2T82-97-38d-
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On the facks befoce us koday, the Comnission declines to
exercise any discretionargy authority it may have under section 3
of the NGA tc regulate the eiking, coenstructien and operation
of the TAGS pipeline. In the instance of an export of gas.,
unlike an import, thece are no econcaic consequences to [.S5.
ratepayers. The cost of the project, and the rcisks inherent in
it, wil)l be borpe {in whatevec fashion) by rhe project sponsocs.
its lenders and iavestors, and its foreign pucchasars of the gss.
Thus, with respect to economis Issues, there is ne cegulatocy

Qap -

wizk resgect to physicai impacks, s% noted above the decisiop
to approve or disapprove bthe place of export will cequire access
to an EXS. The EIS process will afford the Comnlssion ample
opportunity to consider the environmental and safety aspects of
the pipelice and its liguetaction plant. If necessary, appropriate
conditions could be attached o the authocizaticn of the place of
export to sgtisfy smy concesfns we may perceive with respect to
safety and the enviconment. Accordingly, based on tae factual
pradicates set forth above, at this tize we see n> need to assert
Jdiscretionazy jurisdiction under section 3 beyend the jurisdictica
we already have undec Section 3 to approve or disapprowve the place
of export. Ws skress, however, that this determinatiss is subjact
Lo ceconsidecation in the evenk =f any changes in the facts upoa
which it iz premised.

VIII. Executive Order Ho. 10485

Execative Order No. 10485, as amended 28/ and as delegated
to the Commission by the Sacretary of Energy, provides for
the appreval »y the Comnission of the construction and operation
of gas pineline facilities ak the border of the U.S. and another
country. Yo doing so, the Coomission wust first cobtain the
views of the Secretaties of State and Defense. The FPederal
Power Commission, pursuant ta am opinion rendered by the Dffice
of the Legal Counsel of the Bepartment of Justice, detesmined
that Executive Order No. 10435 does not apply to gas facilities
on the dorder of the U.3. ard international waters. Phillips
Petroleum C any and Marathon ©i} Company, 37 F.P.C. 777
{1967). 1Inasmech as the TAGS project does-not involve the
construction or operation gf any gas pipeline facilities at
the border of the 6.S5. and -another counkry, bet wsnly invelwves
the construction of facilities at tidewater, Execuntive Qcder
Yo. 10485 is clearly inapplicable.

287 Exec. Order Ko. 10485, 18 Fed. Reg. 5397 §1953), as amended
by Exec. Order No. 12038, 43 Fed. Rag. 4957 (1578).
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This showld end the discugsien. Ia its petition, however,
Yukon Pacific confuses Executive Qcder No. 10485 with section 3
of the KGA, contending that section 3 is "conditioned™ by the
expcutive order. The mattec is further confused by Yuokon
Pacific's assertion thakt the Secretarv of Epergy's delegaticn
of authority to approve the place of export of the gas was
pursuant to section 7 of the executive order and nol parsuent
to section 3, that the executive order does nok contain aukthor-
ity "to approve or disappsove the construction, opzcztion
siting and place of exit for exports of natucal gas,”™ amd
thecefare that the Saccetarv's delegation and assiganent cf
this authocity in DOE Delegation Ordar Ro. 0204-112 "is mecely
an gltra vires act of the Seccatary of Energy and is without
force of law.” 23/

We will daspel the cenfusion. Secstica 3 and Zxecutive
Order No. 11435 are tokally independent scoucces of legal
authority. ‘“hey dc not (indeed, cam mot) "econditicn® or
irplement each other. Section 3 of the N33 is a grant of
authority from tae Congress to the Federal Power Commission,
subsegquently transferced to the Secretary »f Enecgy and,
in turn, partially dslegated by the Secrekacy to the Federal
Enexrgy Regulatory Commission. The Comnission’s zuthority,
delegate2 to it by the Secrctacy, teo regilate the place cf
exvort of the gas fand, im the Distrigas sitvaticn. to regulate
the siting, constcocticd and operation of facilities) derives
from section 3 of the NG3, not from Execotive Orxder No. 10485.
Yeothing in Exezutive Ordec No. 10485, as ameaded, purports to
moiify or restrict in sny way the Seccetary’s or the Coomission's
authority under sectioa ¥ of the WGA.

Executive Ordar Mo, 10485 is a legal provisioa wholly imde-
zendent Fgom the NGA that ioposes additicnal Qistinct reguicements.
#hen gas papeline Facilities are to be constructed at the boxder
of the 0.5. and a Eoreign country, considerations of foreiga
policy and national security are involved. Accordingly, the
sxecutivoe ordac requices that the Secretarcies of State and Defense
address these consideraticms. These requiremsnkts ace in addition
kc the public intecest ceguicemeats set forth in section 3 of the
Y5A with respeet teo the iopost and export per se. The President’s
authority to issue Zxecutive Order Wo. 10485 Joes aot derive from
the NGA; on the contrary, it is an iadependent exercise of the
President's executive powers under Article 1Y of the Constitution
to condnet Eoreign relations., and as Commander-in-Chief of the
acmed foxses of the U.S. 30/

29/ Petition at 5-16; emphasis is in the petition.

3D/ ©.S. Consc, Art. i1, § 2, <l. 1 and cl. 2.
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The separate and distinct character of section 2 of the HGa
vis—a-vis Executlve Order No. 10485 is illustrated by the Phillips
Patroleum and Marathon 0Oil order, supra, relied upon by Yukon
Pacific in its petition. The sponsors of that project fileg
separate applications, in separate dockets, fFor (1) authority
vnder section 3 of the NGA to export specified volumes of natural
gas from Facilities in the Cook Inlet Basin area of hlaska, and
[2} authority under Executive Order No. 104A5 to consbtruct and
operate sach facilities at the U.8. border. The Federal Power
Commission's oxder granted tae authority under section 3 to export
the gas from and to the places descrided in that application,
while dismisging the application Eor a border facilities permit.
Ip the same manner, in the case at bar the Commission has jurig-
diction undesr section 3 of the Natural Gas Act, as delegated by
the Secretary of Energy, to approve the place of export of the
gas to be exported.

The Commission orders:

{A) The moticns to intervene filed by Alaskan Horthwest,
Foothills, PGT and PGAE, Northern Borcer, FIT, SoCal, Tennessse,
and the California PUC are granted.

{B) 'The Commission®s Getercination of its jurisdiction,
and the factual predicates upon whick it is based. are set forth
above in the text of this order.

By the Ccmzigs:on.

{SEAL)

LG BT Lok

Zenneth F. Plumk,
Secretary.-
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