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Preface to August 2000 version: 
 
In response to requests for legislative histories of the anadromous fish protection 
statutes (formerly,  Alaska Statute §§ 16.05.870 – 16.05.900), by the Division of Habitat 
in 2000, this report compiles two legislative histories authored by Mike Frank and Celia 
Rozen, respectively, with contributions by Ed Weiss.  This report also compiles copies 
of the superseded statutes that address the protection of anadromous fish from the pre-
statehood period to 2000. 
 
 
Updated preface to December 2023 version including Addendum: 
 
A letter dated December 13, 2023, from Alaska Department of Fish and Game, Habitat 
Section, added Addendum No. 1 to this publication to update the legislative history.  
The letter states:  
 
Pursuant to Executive Order on February 10, 2003 by Governor Frank Murkowski, the 
Division of Habitat and Restoration in the Alaska Department of Fish and Game 
(ADF&G) was transferred to the Department of Natural Resources (DNR) as the Office 
of Habitat Management and Permitting.  The Title 16 statutes changed from AS 
16.05.840 – 16.05.900 to AS 41.14.840 – as 41.14.900.  The consultative role of the 
ADF&G under the Forest Resources and Practices Act (AS 41.17) was also moved to 
the DNR.  On February 13, 2008, pursuant to Executive Order 114 by Governor Sarah 
Palin, the office was transferred back to the ADF&G as the Division of Habitat and AS 
16.05 amended to include the current statutes as AS 16.05.841 – as 16.05.901.  No 
changes to the actual wording in the statutes occurred during the time Division of 
Habitat was under DNR.  
 
In addition, on August 26, 2019, the Deputy Commissioner, Ben Mulligan confirmed that 
with the elimination of the Director position in the Division of Habitat, that Division would 
henceforth be the Habitat Section. 
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SECTION I- IDSTORY 

The following is a brief history of AS 16.05.870- 16.05.900, 5AAC 95.010 and their predecessors 

as they pertain to protection of anadromous fish habitat, the ADF&G' s permitting authority and the 

developement of the AWC. Legislative history of AS 16.05.870- 16.05.900 was excerpted from a 

summarized history by Assistant Attorney General Mike Frank (1993). History of 5MC 95.010 

was compiled by Ed Weiss from review of H&R Division files pertaining to the adoption and 

amendments of 5 AAC 95.010. 

Government efforts to protect Alaska's anadromous fish bearing streams date back as far as 1917, 

when the territorial government passed a bill for the construction of fish hatcheries, for the creation 

of a board of fish commissioners, and for the protection of salmon streams. Defects in the passage 

of the bill prevented it from taking immediate effect, but when these defects were cured in 1919, the 

following law became effective in the Territory of Alaska: 

CITE ... 

Section 1. That it shall be unlawful for any person, firm, company, or corporation to obstruct, divert, or 
pollute any of the waters of this Territory, either fresh or salt, utilized by salmon in the propagation of the 
species, by felling trees or timber therein, casting, passing, throwing or dumping therein, any tree limbs or 
foliage thereof, under-brush, stumps, rubbish, earth, stones, rock, or other debris, or passing or dumping 
therein any sawdust, planer shavings, or other waste or refuse of any kind whatsoever, or to erect any dam, 
barricade or obstruction of any kind to retard, conserve, impound or divert any such waters, so as to prevent, 
retard or interfere with the free ingress or egress of salmon into such waters in the natural spawning or 
propagation process, or to render such waters inaccessible or uninhabitable for such fish for that purpose 
without first making application therefor and obtaining a permit or license from the Territorial Fish 
Commissioners. The application shall set forth the name and style of the person or concern, describe the 
waters and location of same, and state in particular the plans, purpose, and intention for which the 
application is made. 

In 1949, the territorial Legislature considered a bill to control water pollution. The traditional 

tension between the concerns of Alaska mining and fishing industry interests was evident in the 



bill's consideration. During a floor debate, the territorial Senate rejected a proposal which would 

have allowed that "Any sand, mud, silt, or gravel added to any stream by placer mining operations 

shall not be considered pollution within the meaning of this Act." ( 1949 Journal of the Territorial 

Senate, p. 626). Water pollution control legislation was eventually enacted. See ch. 117, 1949 

Laws of Alaska. fu enacting it, the territorial Legislature als? amended section 1 of the 1919 act 

which protected salmon streams. The amendment provided that the newly created Water Pollution 

Control Board would take the place of the Territorial Fish Commissioners as the permitting agency 

for operations impacting salmon streams. Alaska Comp. Laws Ann.,§ 39-3-31 (am. Aug. 4, 1949, 

Laws of Alaska, ch. 393, §§1, 20, 63, Stat 496, 501, codified at now repealed 48 U.S.C. § 246). 

Shortly after statehood, the new state Legislature enacted the Fish and Game Code of Alaska. (See 

chapter 94, Session Laws of Alaska ("SLA") 1959). The code's Article N repealed the territorial 

laws applicable to fish and game which had been codified in 48 U.S.C., including those provisions 

applicable to the obstruction, etc., of salmon streams which were quoted above. The 1959 

Legislature replaced these provisions with new ones in the fish and game code. These new 

provisions substantially broadened the protection afforded the state's anadromous fish bearing 

waters, as follows: 

Sec. 31. Protection of Fish and Game. In the event that any person or governmental agency desires to 
construct any form of hydraulic project or to use any equipment that will use, divert, obstruct, pollute, or 
change the natural flow or bed of any river, lake, or stream or that will utilize any of the waters of the State or 
materials from any river, lake, or stream beds, such person or governmental agency shall notify the 
Commissioner of such intention prior to the commencement of construction, and the Commissioner shall 
acknowledge receipt of such notice by return mail. If the Commissioner so determines, he shall, in said letter 
of acknowledgement, require such person or governmental agency or (sic) submit to him full plans and 
specifications of the proposed construction or work, complete plans and specifications for the proper 
protection of fish and game in connection therewith, and the approximate date when such construction or 
work is to commence, and shall require such person or governmental agency to obtain the written approval of 
the Commissioner as to the sufficiency of such plans or specifications before construction is commenced. If 
any person or governmental agency commences construction on any such works or projects without first 



providing plans and specifications subject to the approval of the Commissioner for the proper protection of 
fish and game in connection therewith and without first having obtained written approval of the Commissioner 
as to the adequacy of such plans and specifications submitted for the protection of fish and game, he is guilty 
of a misdemeanor. If any such person or government agency be convicted of violating any of the provisions of 
this section and continues construction on any such work or subjects without fully complying with the 
provisions hereof, such works or projects are hereby declared a public nuisance and shall be subject to 
abatement as such. The cost of restoring any river, lake, or stream to its original condition shall be borne by 
the violator and shall be in addition to any penalty imposed by the court ..... 

[Art. I, §§ 3I and 33, and Art. Ili, § 12, ch. 94, SIA 1959.] 

The 1959 enactment retained the permitting requirement established m 1919. However, it 

substantially increased the penalty for a violation from ...... to .... by raising the potential fine to a 

maximum of $5,000.00 and the potential imprisonment of not more than one year. 

In 1960, the first sentence of section 31 of Article I of the fish and game code was amended to 

create an exemption to the permitting requirements "for the purpose of crossing a river or stream at 

, an established crossing, 

Section 1, ch. 180, SLA 1960. The exemption from the permitting requirement enacted for an 

"established crossing" lasted less than two years; for in 1962 section 31 was amended again, to 

rescind the exemption. The 1962 amendment also added a new third paragraph to section 31, 

declaring unpermitted anadromous water body obstructions, etc., public nuisances, and subjecting 

them to abatement. An equally significant amendment required the Commissioner of Fish and 

Game to specify, by regulation adopted in conformity with the Alaska Administrative Procedur_e_ 

Act at AS 44.62, which water bodies were important for the spawning or migration of anadromous 

fish. The applicability of the restrictions in section 31 was thereafter limited to the specified water 

bodies.1 After the .1962 amendment section 31 read as follows (underlined material added): 

Consideration of the 1962 amendments generated controversy in the 
Legislature, and "All through the debate intense conflict was indicated between 
mining and fishing interests." Inf. Op. Atty. Gen. (Jan. 3, 1963), p. 1. 



The commiuioner fhall in accordance with the Adminiftrative Procedure Act vpecify the varimu 

rivers lakef and ftreamf or partf thereof that are important for the vpawning or migration of 
anadromoufjifh In the event that any person or governmental agency desires to construct any form 
of hydraulic project, or use, divert, obstruct, pollute, or change the natural flow or bed of any such 
specified river, lake or stream, or to use any wheeled, tracked, or excavating equipment or log­
dragging equipment in the bed of any such specified river, lake, or stream, such person or 
governmental agency shall notify the commissioner of such intention prior to the commencement of 
construction or act, and the Commissioner shall acknowledge receipt of such notice by return air 
mail. If the commissioner so determines, he shall, in said letter of acknowledgement, require such 
person or governmental agency to submit to him full plans and specifications of the proposed 
construction or work, complete plans and specifications for the proper protection of fish and game in 
connection therewith or in connection with such act, and the approximate date when such 
construction, work, or act is to commence, and in such case, shall require such person or 
governmental agency to obtain the written approval of the commissioner as to the sufficiency of such 

. plans or specifications before the proposed construction or act is commenced. If, in such case, any 
•,, person or governmental agency commences construction on any such works or projects or 
c commence any such act without first providing plans and specifications subject to the approval of the 
· commissioner for the proper protection of fish and game in connection therewith, and without first 
having obtained written approval of the Commissioner as to the adequacy of such plans and 
specifications submitted for the protection of fish and game, he is guilty of a misdemeanor. ft._a.rzy. 
person or government agency be convicted of violating aey of the pmvifiom of thif fection or 

continuef aey ac~ work or proJectf withoutfullJJ complying with the provifionv hereof, fuch ac( 
wnrkf or projects are hereby declared a public nuiwnce and fhall he fuhJect to abatement av fUCh 

The cost ofreftoring aey £uch vpecified river, lake or ftream to it£ original conrlition £hall he home 
bJJ the violator and fhall be in addjtion to aey penal~J~ imposed by the court 

Provided, that in case of any emergency arising from weather or stream flow conditions, the 
department, through its authorized representatives, shall issue oral permits to a riparian owner for 
removing any obstructions or for repairing existing structures without the necessity of submitting 
prepared plans and specifications. 

Should a person or governmental agency fail to notify the commissioner of any construction or act 
that causes' material damage to the spawning beds or prevents or inteiferes with the migration of 
anadromous fish, or who, by neglect or noncompliance with plans and specifications required and 
approved by the commissioner, causes material damage to the spawning beds or prevents or 
interferes with the migration of anadromous fish, such person or governmental agency shall be guilty 
of a misdemeanor. 

Section I, ch. 32, SI.A I962. 

The next amendment to the anadromous fish act did not occur until 1966. By 1966, a new 

Legislative Council had undertaken adoption of the revised Alaska Statutes under the code revisor's 

authority in AS 01.05.031.2 The code revisor broke section 31 into subsections. What is now AS 

The code revisor has authority to, among other things, divide long sections 
into two or more sections or rearrange the order of sections into more logical 
arrangement. AS 01.05.031(9). In doing so, however, the code revisor lacks 



16.05.880 was separated from AS 16.05.870. See section 1, ch. 89, SLA 1966. The codification 

also resulted in the creation of a new AS 16.05.900, containing the misdemeanor language quoted 

above. 

In 1975, the Legislature again amended the anadromous fish act, this time amending AS 

16.05.900(a) to read: 

(a) A person who violates sees. 870-895 or 920 of this chapter is guilty of a misdemeanor and, upon 
conviction, is punishable by a fine of nat more than $1 000 or upon by impriwnmentfor. nat mare 

than vir manthv, or both. A person who violates a regulation promulgated under this chapter for the 
regulation of commercial fisheries shall be punished as provided in sec. 720 of this chapter. 

Section ll,ch. 208,·-s:cA 1975. The effect of the amenomentwas to reduce the pena.Ity for a 

violation from the potential of a $5,000 fine and one year in prison to not more than a $1,000 fine 

and six months in prison. The reduced penalty lasted only until 1984, however, when the 

Legislature amended AS 16.05.900(a) to raise the penalty3 as follows (bracketed and capitalized 

material deleted, underlined material. added): 

(a) A person who violates AS 16.05.870 - 16.05.895 [OR 15.05.920 OR ANY REGULATION 
ADOPTED UNDER THIS CHAPTER] is guilty of a clau A misdemeanor [AND UPON 
CONVICTION, IS PUNISHABLE BY A FINE OF NOT MORE THAN $1,000 OR BY 

authority to "change(e) the meaning of any law ... " AS 01.05.031(b). 

The increase in penalties may have been the result of a 1983 study 
performed for the Alaska Judicial Council. See N. Maroules and F.N. Troxell, 
"Statistical Analyses of Major Fish and Game Sentencing Outcomes in Alaska 
(1981- 82)," Alaska Judicial Council (April 6, 1983). The study looked at 
sentences imposed for commercial fish, game, and subsistence law violations, 
although apparently not anadromous fish act violations. In any event, the 
study concluded in part that "The Judicial Council's sentencing study on major 
fish and game offense convictions identified disparity in sentencing, and also 
strongly indicated that many sentences have been far too lenient to serve as a 
deterrent . " Id. , p. 8 . 



IMPRISONMENT FOR NOT MORE THAN SIX MONTHS, OR BY BOTH. A PERSON WHO 
VIOLATES A REGULATION ADOPTED UNDER THIS CHAPTER FOR THE REGULATION OF 
COMMERCIAL FISHERIES SHALL BE PUNISHED AS PROVIDED IN AS I6.05.720]. 

Section 19, ch. 132, SLA 1984. A "Class A" misdemeanor is punishable under AS 12.55.035 and 

AS 12.55.135 by not more than a $5,000 fine and one year imprisonment. A "Class B" 

misdemeanor is punishable under the same statutes by not more than a $1,000 fine and ninety days 

imprisonment. 

fu 1980, the Legislature amended AS 16.05.870(a) to make it clear that the anadromous water 

bodies to be protected were those important to any life cycle of an anadromous fish species 

(underlined material added): 

(a) The commissioner shall, in accordance with the Administrative Procedures Act (AS 44.62), 
specify the various rivers, lakes and streams or parts of them that are important for the spawning~ 
J:eO.Jio.g. or migration of anadromous fish. ... 

Section 1, ch. 84, SLA 1980.4 A 1980 amendment also deleted language which had required the 

applicant to obtain written approval from the commissioner as to the sufficiency of the plans or 

specifications before the proposed construction or use was begun5 

fu 1983, subsection (c) was redrafted and reorganized by the code revisor into the present 

The 1980 Legislature also deleted language in AS 16.05.870(a) which 
referred to the Commissioner's specification of anadromous water bodies before 
1968, although it posed a deadline for renewal of any specification made before 
June 19, 1980. Section 11, ch. 84, SLA 1980. It further amended AS 
16.05.870(c) to require the Commissioner to acknowledge receipt of the permit 

. applicant's notice by first class mai),.,._.deleting the work "air" proceeding 
"mail". Section 2, ch. 84, SLA 1980. 

The language read: "and shall require the person or governmental agency to 
obtain written approval from him as to the sufficiency of the plans or 
specifications before the proposed construction or use is begun." 



subsections (c) and (d). At this time subsection (d) was also rewritten, apparently for clarity, so that 

it read as follows: 

The commissioner shall approve the proposed construction, work, or use in writing unless the 
commissioner finds the plans and specifications insufficient for the proper protection of fish and 
game. Upon finding that the plans and specifications are insufficient for the proper protection offish 
and game, the commissioner shall notify the person or governmental agency which submitted the 
plans and specifications of that finding by first class mail. The person or governmental agency may, 
within 90 days of receiving the notice, initiate a hearing under AS 44.62.370. The hearing is subject 
to AS 44.62.330- 44.62.630. 

Summary of Current AS 16.05.870- 16.05.900. (as of 1993) 

To summarize, the current version of the anadromous fish act is now codified at AS 16.05.870-

16.05.900. It requires the Commissioner, in accordance with the Alaska Administrative Procedure 

Act, AS 44.62, to specify the water bodies important to the life cycle of anadromous fish. AS 

16.05.870(a/ If a person7 or governmental agency desires to use, etc., the natural flow or bed of 

the water body in any way, the Commissioner must be notified before the use occurs. AS 

16.05.870(b).8 Once the Commissioner receives the notice, the Commissioner is to acknowledge 

its receipt by first class mail. The Commissioner in the letter of acknowledgement may deny 

permission, or may require submission of plans and specifications and identification of the date of 

the activity will begin, assuming all this information has not already been submitted. AS 

The Commissioner has done so by adopting and annually updating the six 
volume Atlas to the Catalog of Waters Important for Spawning, Rearing or 
Migration of Anadromous Fishes, and the Catalog of Waters Important for 
Spawning, Rearing or Migration of Anadromous Fishes. See 5 AAC 95.010. Permit 
application procedures are set out in the Catalog. 5 AAC 95.010 (b). 

"Person" is defined very broadly in AS 1.10.060(a) to include both natural 
persons and any type of entity, including corporations, unions, partnerships, 
businesses, etc. 

A decade ago the Attorney General construed AS 16.05. 870 - 16.05. 880 
together as constituting a licensing requirement. March 4, 1982 Op. Atty Gen. 



16.05.870(c)(1)- (3). If the plans and specifications are sufficient, the commissioner is to say so in 

writing; if insufficient, the commissioner is also to say so in writing, notifying the applicant by first 

class mail. AS 16.05.870(d). 

The department also has authority to give oral permission to a riparian owner for emergency 

removal of obstructions or for emergency repairs, without the need for prior approval of plans and 

specifications. AS 16.05.890. 

A permit applicant may seek a hearing under the Administrative Procedure Act, AS 44.62.370, 

44.62.330 - 44.62.630, challenging an adverse Commissioner decision. Id. 

In addition. to the advance notification requirement of AS 16.05.870, a person or governmental 

agency must notify the Commissioner of any construction or use that ·causes material damage to 

spawning beds or prevents or interferes with the migration of anadromous fish, whether this 

happens by neglect or noncompliance with approved plans and specifications or otherwise. AS 

16.05.895. 

All violations of AS 16.05.70- 16.05.895 are Class A misdemeanors punishable by not more than 

one year imprisonment and a $5,000 fine. AS 16.05.900(a); AS 12.55.035, AS 12.55.135. 

An approved use, work or project is a public nuisance and is subject to abatement, AS 16.05.880. If 

damage is caused to an anadromous water body, the cost of the water body's restoration to its 

original condition is to be borne by the violator and is in addition to any criminal penalty. Id. 



Finally, AS 16.05.195 allows for the forfeiture to the state of equipment used in an AS 16.05.870-

16.05.895 violation. 





I. THE ANADROMOUS FISH ACT. 

A. Initial Enactment and Subsequent Amendment. 

Government efforts to protect Alaska's anadromous fish 
streams date as far back as 1917, when the territorial 
government passed a bill for the construction of fish 
hatcheries, for the creation of a board of fish 
commissioners, and for the protection of salmon streams. 
Defects in the passage of the bill prevented it from 
taking immediate effect, but when these defects were 
cured in 1919, the following law became effective in the 
Territory of Alaska: 

* 

Section 1. That it shall be unlawful for any 
person, firm, company, or corporation to obstruct, 
divert, . or pollute any~ of the waters of this 
Territory, either fresh or salt, utilized by salmon 
in the propagation of the species, by felling trees 
or timber therein, casting, passing, throwing or 
dumping therein, any tree limbs or foliage thereof, 
under-brush, stumps, rubbish, earth, stones, rock, 
or other debris, or passing or dumping therein any 
sawdust, planer shavings, or other waste or refuse 
of any kind whatsoever, or to erect any dam, 
barricade or obstruction of any ·kind to retard, 
·conserve, impound or divert any such waters, so as 
to prevent, retard or interfere with the free 
ingress or egress of salmon ·into such waters in the 
natural spawning or propagation process, or to 
render such waters inaccessible or uninhabitable 
for such fish for that purpose without first making 
application therefor and obtaining a permit or 
license from the Territorial Fish Commissioners. 
The application shall set forth the name and style 
of the person or concern, describe the waters and 
location of same, and state in particular the 
plans, purpose, and intention for which the 
application is made. 

* * * * * * * * * * 
Section 3. Any person, firm, company, or 
corporation doing an act or thing prohibited by 
this Act shall be deemed guilty of a misdemeanor 
and shall, upon conviction, be subject to a fine of 
not less than one hundred ($100.00) dollars and not 
more than five hundred ($500.00) dollars. 

(Emphasis added.) Chapter 58, Territorial Session Laws, 
1919 (approved May 5). A portion of sections 1 and 3 
have been underscored to highlight three points. First, 
before a salmon stream could be used, a permit was 
required. Second, it was a "misdemeanor" to violate the 



act. Third, in a prosecution for violation of the act, 
the government did not have to prove that the violator 
had any specific intent or knowledge, or acted 
recklessly, in contravening the law. 

In 1949, the territorial Legislature considered a bill to 
control water pollution. The traditional tension between 
the concerns of Alaska mining and fishing industry 
interests was evident in the bill's consideration. 
During a floor debate, the territorial Senate rejected a 
proposal which would have allowed that "Any sand, mud, 
silt, or gravel added to any stream by placer mining 
operations shall not be considered pollution within the 
meaning of this Act." 1949 Journal of the Territorial 
Senate, p. 626. Water pollution control legislation was 
eventually enacted. See ch. 117, 1949 Laws of Alaska. 
In enacting it, the territorial Legislature also amended 
section 1 of the 1919 act which protected salmon streams. 
The amendment provided that the newly created Water 
Pollution Control Board would take the place of the 
Territorial Fish Commissioners as the permitting agency 
for operations impacting salmon streams. Alaska Comp. 
Laws Ann., § 39-3-31 (am. Aug. 4, 1949, Laws of Alaska, 
ch. 393, §§1, 20, 63, Stat 496, 501, codified at now 
repealed 48 u.s.c. § 246). 

Shortly after statehood, the new state Legislature 
enacted the Fish and Game Code of Alaska. See chapter 
94, Session Laws of Alaska ("SLA") 1959. The code's 
Article IV repealed the territorial laws applicable to 
fish and game which had been codified in 48 u.s.c., 
including those provisions applicable to the obstruction, 
etc., of salmon streams which were quoted above. The 
1959 Legislature replaced these provisions with new ones 
in the fish and game code. These new provisions 
substantially broadened ·the protection afforded the 
state's anadromous waters, as follows: 

Sec. 31. Protection of Fish and Game. In the 
event that any person or governmental agency 
desires to construct any form of hydraulic project 
or to use any equipment that will use, divert, 
obstruct, pollute, or change the natural flow or 
bed of any river, lake, or stream or that will 
utilize any of the waters of the State or materials 
from any river, lake, or stream beds, such person 
or governmental agency shall notify the 
Commissioner of such intention prior to the 
commencement of construction, and the Commissioner 
shall acknowledge receipt of such notice by return 
mail. If the Commissioner so determines, he shall, 
in said letter of acknowledgement, require such 
person or governmental agency or (sic) submit to 
him full plans and specifications of the proposed 
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construction or work, complete plans and 
specifications for the proper protection of fish 
and game in connection therewith, and the 
approximate date when such construction or work is 
to commence, and shall require such person or 
governmental agency to obtain the written approval 
of the Commissioner as to the sufficiency of such 
plans or specifications before construction is 
commenced. If any person or governmental agency 
commences construction on any such works or 
projects without first providing plans and 
specifications subject to the approval of the 
Commissioner for the proper protection of fish and 
game in connection therewith and without first 
having obtained written approval of the 
Commissioner as to the adequacy of such plans and 
specifications submitted for the protection of fish 
and game, he is guilty of a misdemeanor. If any 
such person or government agency be convicted of 
violating any of the provisions of this section and 
continues construction on any such work or subjects 
without fully complying with the provisions hereof, 
such works or projects are hereby declared a public 
nuisance and shall be subject to abatement as such • 

. The cost of restoring·any river, lake, or stream to 
its original condition shall be borne by the 
violator and shall be in addition to any penalty 
imposed by the court ..••• 

* * * * * * * * * * 
Sec. 33. Violations: Misdemeanor: Penalty. Any 
person violating any of the provisions of this Act 
or any rule of regulation promulgated thereunder 
shall be deemed guilty of a misdemeanor and, upon 
conviction thereof, shall be punished as provided 
in Article II or Article III of the Act, whichever 
is applicable as determined by the nature of the 
offense. 

* * * * * * * * * * 
Article J:J:J: 

sec. 12 Penalties. Any person who violated any 
prov1s1on of this Article or the . rules and 
regulations pertaining to commercial fisheries, is 
guilty of a misdemeanor and upon conviction thereof 
shall be subject to a fine of not exceeding 
$5,000.00 or imprisonment not to exceed one year or 
both such fine and imprisonment •••• 

Art. I, §§ 31 and ·33, and Art. III, § 12, ch. 94, SLA 
1959. The 1959 enactment retained the permitting 
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requirement established · in 1919. However, it 
substantially increased the penalty for a violation by 
raising the potential fine to a maximum of $5,000.00 and 
the potential imprisonment of not more than one year. 

In 1960, the first sentence of section 31 of Article I of 
the fish and game code was amended (underlining indicates 
new material): 

In the event that any person or governmental agency 
desires to construct.any form of hydraulic project 
or to use any equipment that will use, divert, 
obstruct, pollute or change the natural flow or bed 
of any river, lake or stream or to use, except for 
the purpose of crossing a river or stream at an 
established crossing, any wheeled, tracked, or 
excavating equipment or log dragging equipment in 
the bed of any river, lake or stream containing 
anadromous fish or that will utilize any of the 
waters of the state or materials from any river, 
lake or stream beds, such person or governmental 
agency shall notify the Commissioner of such 
intention prior to the commencement of 
construction, and the Commissioner shall 
acknowledge receipt. of such notice by return 
mail •••. 

Section 1, ch. 180, SLA 1960. The exemption from the 
permitting requirement enacted for an "established 
crossing" lasted less than two years; for in 1962 sect.ion 
31 was amended again, to rescind the exemption. The 1962 
amendment also added a new third paragraph to section 31, 
declaring unpermitted anadromous water body obstructions, 
etc., public nuisances, and subjecting them to abatement. 
An equally significant amendment required the 
Commissioner of Fish and Game to specify, by regulation 
adopted in conformity with the Alaska Administrative 
Procedure Act at AS 44. 62, which water bodies were 
important for the spawning or migration of anadromous 
fish. The applicability of the restrictions in 
section 31 was thereafter limited to the specified water 
bodies. 1 After the 1962 amendment section 31 read as 
follows (underlined material added): 

The commissioner shall, in accordance with the 
Administrative Procedure Act, specify the various 
rivers , lake·s , and streams , or parts thereof that 
are important for the spawning or migration of 

Consideration of the 1962 amendments generated controversy in the 
Legislature, and "All through the debate intense conflict was indicated between 
mining and fishing interests." Inf. Op. Atty. Gen. (Jan. 3, 1963), p. 1. 

- 4 -



anadromous fish. In the event that any person or 
governmental·agency desires to construct any form 
of hydraulic project, or use, divert, obstruct, 
pollute, or change the natural flow or bed of any 
such specified river, lake or stream, or to use any 
wheeled, tracked, or excavating equipment or log­
dragging equipment in the bed of any such specified 
river, lake, or stream, such person or governmental 
agency shall notify the commissioner of such 
intention prior to the commencement of construction 
or act, and the Commi"ssioner shall acknowledge 
receipt of. such notice by return air mail. If the 
commissioner so determines, he shall, in said 
letter of acknowledgement, require such person or 
governmental agency to submit to him full plans and 
specifications of the proposed construction or 
work, complet.e plans and specifications for the 
proper protection of fish and game in connection 
therewith or in connection with such act, and the 
approximate date when such construction, work, or 
act is to commence, and in such case, shall require 
such person or governmental agency to obtain the 
written approval . of the commissioner as to the 
sufficiency of such plans or specifications before 
the proposed construction or act is commenced. If, 
in such case, . any person or governmental agency 
commences construction on any such works or 
projects or commence any such act without first 
providing plans and specifications subject to the 
approval of the commissioner for the proper 
protection of fish and game in connection 
therewith, and without first having obtained 
written approval of the Commissioner as . to the · 
adequacy of such plans and specifications submitted 
for the protection of fish and game, he is guilty 
of a misdemeanor. If any person or government 
agency be convicted of violating any of the 
provisions of this section or continues any act, 
work. or projects without fully complying with the 
provisions hereof, such act, works, or projects are 
hereby declared a public nuisance and shall be 
subject to abatement as such. The cost of 
restoring any such specified river, lake, or stream 
to its original condition shall be borne by the 
violator and shall be in addition to any penalty 
imposed by the court. 

Provided, that in case of any emergency arising 
from weather or stream flow conditions, the 
department, through its authorized representatives, 
shall issue oral permits to a riparian owner for 
removing any obstructions or for repairing existing 
structures without the necessity of submitting 
prepared· plans and specifications. 
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Should a person or ·governmental agency fail to 
notify tne commissioner of any construction or act 
that causes material damage to the spawning beds or 
prevents or interferes with the migration of 
anadromous fish, or who, by neglect or 
noncompliance with plans and specifications 
required and approved by the commissioner, causes 
material damage to the spawning beds or prevents or 
interferes wi:th·· the migration of anadromous fish, 
such person or governmental agency shall be guilty 
of a mis~emeanor. 

Section 1, ch. 32 ,· SLA 1962. 

The next amendment to the anadromous fish act did not 
occur.until 1966. By 1966, a new Legislative Council had 
undertaken adoption of the revised Alaska Statutes under 
the code revisor's authority in AS 01.05.031. 2 The code 
revisor.broke section 31 ·into subsections. What is now 
AS 16.05. 880 was separated .from AS 16.05. 870. See 
section 1, ch. 89, SLA 196.6. The codification also 
resulted in the creation of a new AS 16.05.900, 
containing the misdemeanor language quoted above. 

In 1975, the .Legislature aga1n amended the anadromous 
fish act, this time amending AS 16.05.900(a) to read: 

(a) A person who violates sees. 870 - 895 or 920 of 
this chapter is guilty of a misdemeanor and, upon 
conviction, is punishable by a fine of not more 
than $1,000 .or upon by imprisonment for not more 
than six months, or both. A person who violates a 
regulation promulgated under this chapter for the 
regulation of commercial fisheries shall be 
punished as ·provided in sec. 720 of this chapter. 

(Emphasis added.) Section 11, ch. 208, SLA 1975. The 
effect of the amendment was .to reduce the penalty for a 
violation from the potential of a $5,000 fine and one 
year in prison.to not more than a $1,000 fine and six 
months in prison.. The reduced penalty lasted only until 
1984, however, when the Legislature amended 
AS 16.05.900(a) to raise the penalty3 as follows 

2 The code revisor has authority to, among other things, divide long sections 
into two or more sections or rearrange the order of sections into more logical 
arrangement. AS 01.05.031(9). In doing so, however, the code revisor lacks 
authority to "change(e) the meaning of any law ••• " AS 01.05.03l(b). 
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(bracketed and capitalized material deleted, underlined 
material added): 

(a) A person who violates AS 16.05.870 - 16.05.895 
(OR 15.05.920 OR ANY REGULATION ADOPTED UNDER THIS 
CHAPTER] is guilty of a class A misdemeanor (AND 
UPON CONVICTION 1 IS PUNISHABLE BY A FINE OF NOT 
MORE THAN $1,000 ·OR BY IMPRISONMENT FOR NOT MORE 
THAN SIX MONTHS, OR BY BOTH. A PERSON WHO VIOLATES 
A REGULATION ADOPTED UNDER THIS CHAPTER FOR THE 
REGULATION OF . COMMERCIAL FISHERIES SHALL BE 
PUNISHED AS PROVIDED IN AS 16.05.720]. 

Section 19, ch. 132, SLA 1984. A "Class A" misdemeanor 
is punishable under AS 12.55.035 and AS 12.55.135 by not 
more than a $5,000 fine and .one year imprisonment. A 
"Class B" misdemeanor . is punishable under the same 
statutes by not more than a $1,000 fine and ninety days 
imprisonment. · 

In 1980, the Legislature amended AS 16.05.870(a) to make 
it clear that the anadromous water bodies to be protected 
were those important to any life cycle of an anadromous 
fish species (underlined material added): 

(a) The commissioner shall, in accordance with the 
Administrative· Procedures Act (AS 44.62), specify 
the various rivers, ·lakes and streams or parts of 
them that are important for the spawning. rearing 
or migration of anadromous fish .••. 

Section 1, ch. 84, .sLA 1980. 4 A 1980 amendment also 
deleted language which had required the applicant to 
obtain written approval from the commissioner as to the 

3 The increase in penalties may have been the result of a 1983 study performed 
for the Alaska Judicial council. See N. Maroules and F.N. Troxell, "Statistical 
Analyses of Major Fish and Game Sentencing Outcomes in Alaska (1981 - 82)," 
Alaska Judicial Council (April 6, 1983). The study looked at sentences imposed 
for commercial fish, game, and subsistence law violations, although apparently 
not anadromous. fish act violations. In any event, the study concluded in part 
that "The Judicial Council's sentencing study on major fish and game offense 
convictions identified disparity in sentencing, and also strongly indicated that 
many sentences have been far too lenient to serve ·as a deterrent." Id., p.8. 

4 The 1980 Legislature also deleted language in AS 16.05.870(a) which referred 
to the Commissioner's specification of anadromous water bodies before 1968, 
although it posed a deadline for renewal of any specification made before June 
19, 1980. Section 11, ch. 84, SLA 1980. It further amended AS 16.05.870(c) to 
require the Commissioner to acknowledge receipt of the permit applicant's notice 
by first class mail, deleting the work "air" proceeding "mail". Section 2, ch. 
84, SLA 1980. 
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sufficiency of the plans or specifications before the 
proposed construction or use was begun5 · . 

In 1983, subsection (c) was redrafted and reorganized by 
the code revisor into the present subsections (c) and 
(d). At this ti~e subsection (d) was also rewritten, 
apparently for. clarity, so that it read as follows: 

The commissioner shall approve the proposed 
construction, work, or use in writing unless the 
commissioner finds the plans and specifications 
insufficient for the proper protection of fish and 
game. Upon finding that the plans and 
specifications are ~nsufficient for the proper 
protection of fish and game, the commissioner shall 
notify the person or governmental agency which · 
submitted the plans and specifications of that 
finding by first class mail. . The person or 
governmental agency may, within 90 days of 
receiving the notice, initiate a hearing under 
AS 44.62. 370. The hearing is subject to 
AS 44.62.330 - 44.62.630. 

B. current status of AS 16~05.870 - 16.05.900. 

To summarize, the current version of the anadromous fish 
act is now codified at AS 16.05. 870 - 16.05. 900. It 
requires the Commissioner, in accordance with the Alaska 
Administrative Procedure Act; AS 44.62, to specify the 
water bodies important in the life cycle of anadromous 
fish. AS 16.05.870(a) 6 If a person7 or governmental 
agency desires to use, etc., the natural flow or bed of 
the water body in ~my way, the Commissioner must be 
notified before the use occurs. AS 16.05.870(b) . 8 Once 
the Commissioner receives the notice, the Commissioner is 
to acknowledge its receipt by first class mail. The 
Commissioner in the letter of acknowledgement may deny 
permission, or ma·y require submission of plans and 

- -· 
5 The language read: "and shall require the person or governmental agency to 

obtain written approval from him as to the sufficiency of the plans or 
specifications before the proposed construction or use is begun." 

6 The Commissioner has done so by adopting and annually updating the six 
volume Atlas to the Catalog of Waters Important for Spawning, Rearing or 
Migration of Anadromous Fishes, and the Catalog of Waters Important for Spawning, 
Rearing or Migration of Anadromous Fishes. See 5 AAC 95.010. Permit application 
procedures are set out in the Catalog. 5 AAC 95.010(b). 

7 "Person" is defined very broadly in AS 1.10.060(a) to include both natural 
persons and any type of entity, including corporations, unions, partnerships, 
businesses, etc. 

8 A decade ago the Attorney General construed AS 16.05.870 - 16.05.880 
together·as constituting a licensing requirement. March 4, 1982 Op. Atty Gen. 
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specifications ·and identification of the date of the 
activity willbegin, assuming all this information has 
not already been.submitted. AS 16.05.870(c)(1) - (3). 
If the plans and specifications are sufficient, the 
commissioner is to say so in writing; if insufficient, 
the commissioner is also to say so in writing, notifying 
the applicant by first class mail. AS 16.05.870(d). 

The department also has authority to give oral permission 
to a riparian owner for emergency removal of obstructions 
or for emergency repairs, ·without the need for prior 
approval of plans and specifica~ions. AS 16.05.890. 

A permit applicant may seek 
Administrative Procedure Act, AS 
44.62.630, challenging an adverse 
Id. 

a hearing under the 
44.62.370, 44.62.330 -
Commissioner decision. 

In addition to the advance notification requirement of 
AS 16.05.870, a person or governmental agency must notify 
the Commissioner of any constru.ction or use that causes 
material damage to spawning beds or prevents or 
interferes with the migration of anadromous fish, whether 
this happens by neglect or noncompliance with approved 
plans and specifications-or otherwise. AS 16.05.895. 

All violations of AS. 16.~5.70 - 16.05.895 are Class A 
misdemeanors ·punishable by not more than one year 

. imprisonment and a $5,·ooo fine. AS 16.05.900{a); 
AS 12.55.035, AS 12.55.135. 

An approved use, work or project is a public nuisance and 
is subject to abatement, AS. 16.05.880. If damage is 
caused to an anadromous water body, the cost of the water 
body's restoration to its original condition is to be 
borne by the violator and is in addition to any criminal 
penalty. Id. Finally, AS 16.05.195 allows for the 
forfeiture to the state of equipment used in an 
AS 16.05.870 - 16.05~895 violation. 

A more detailed explanation of the civil and crimimil 
options available to ADF&G for the enforcement of 
AS 16.05.870 - ·16.05.900 is set out in Informal Attorney 
General Opinions (July 26, 1982; #166-505-82) (full range 
of civil and criminal ·options discussed); {May 1, 1984; 
#166-346-83) (searches, inspections, and seizures of 
equipment used in violations discussed); and (Feb. 15, 
1989; #66-89-0346) · (civil abatement actions discussed). 
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TO: 

FROM: 

DATE: 

DEPARTMENT OF FISH AND GAME 

(name) 
(title) 

Habitat and Restoration Division 

MEMORANDUM 

TONYKNOWLE~GOVERNOR 

333 Raspberry Road 
Anchorage, AK 99518-1599 
PHONE: (907) 267-2314 
FAX: (907) 267-2464 

SUBJECT: History of Alaska Statutes 16.05.840 and 16.05.870 

Since 1889, statutory laws protecting salmon streams in Alaska have been continuously enacted. These 
predecessors to the modem Alaska Statutes 16.05.840 and 16.05.870 contain similar elements that 
illustrate the intent of pre-statehood governments to protect salmon streams. 

Specifically, the prohibition against dams and obstructions impeding the ascent offish to spawning 
grounds has existed in various forms since 1889. The provision requiring fishways has existed in some 
form since 1919. The need for a permit for projects that affect salmon streams has also existed since 
1919. 

The three elements that currently make up Alaska Statute 16.05.840 are the prohibition of dams or 
obstructions, the need for an efficient fishway, and the concept of a permit process requiring plans and 
specifications for fishway projects. 

The pertinent parts of 16.05.870 are the existence of a project that will alter the natural flow or bed of a 
· specified waterbody and a required permit process for the project affecting the specified waterbody. 

The table below explains the changes to these laws as they evolved. Copies of the laws are attached. 

Year Citation Similarities Comments Summary of law Fines/penalties 
enacted to 840 or and changes 

870 
1889 25 Stat. 1009 Includes the First version of The erection of Imposes fine of 

16.05.840 "an act to provide dams, barricades $250 per day. 
element of for the protection or obstructions 
prohibition of salmon which impede the 
of barriers. fisheries of ascent of salmon 

Alaska." or other 



anadromous 
species in the 
rivers of Alaska 
found to be 
unlawful. 

1896 29 Stat. 316 Same. Broadens the law Adds fish wheels, Penalty remains 
re: what is fences or "any the same. 
prohibited and the such fixed or 
waters.protected. stationary 

obstructions" to 
items prohibited 
from erection in 
Alaskan rivers or 
streams. Gives the 
Secretary of 
Interior the right to 
remove these 
barrier~. 

1913 ACLA§ Same. Restates the Add "erect or Penalty remains 
261(1913) history of the acts maintain" to the same. 

enacted in 1889 prohibited actions. 
and 1896. Adds traps to the 
Broadens the law prohibited items, 
re: what is but explicitly 
prohibited and the excludes items 
waters protected. meant for fish 

culture. 
1919 §1 ch. 58 SLA The first The emphasis is Concept of a Violators are 

1919 16.05.870- away from 840- permit process is guilty of a 
type statute. type protection of introduced. Plans misdemeanor 

spawmng areas. are required for and maybe 
Prohibits projects. A fined not less 
obstruction in all separate section than $100 nor 
salmon-bearing gtves more than $500. 
waters resulting Commissioner 
from projects power to require 
relating to timber fish ladders or 
and other fishways. 
industries. 

1933 ACLA § 67 The only The 840-type Streams to be Fine not 
(1933) codification federal statute protected are 500' exceeding 

of the law that was similar shore to shore $5,000 or 
since 1913. to the one (1933) rather than imprisonment 
Apparently codified in the 100' (1913) or for not more 
the reviser of 1913 codification within 500 yards than 90 days, 
statutes is included. The of red salmon plus a further 
never 870-type statute streams (1933) fine not 
accounted that was passed rather than any exceeding $250 
for the 1919 by the territorial creek, stream, or per day for 



law. government was river into which obstructions. 
omitted. salmon run (1913). 

Gives Secretary of 
Commerce 
authority to 
remove 
obstructions. 

1949 ACLA § 39-2- This Weakens the Waterbodies to be Misdemeanor 
16 (1949) codification 840-type statute protected are now with fine 
and includes the somewhat by 1 000' shore to between $100-
ACLA § 39-2- same 870- excluding certain shore or within 500. 
31 (1949) type statute rivers and 500 yards of any 

passed in allowing certain creek, stream or 
1919, but activities to river into which 
modifies the natives and salmon run (no 
840-type permanent white longer just red 
statute. inhabitants living salmon streams as 

near these rivers. in 1933). 
1959 ACLA § 39- All elements Laws passed by When originally Misdemeanor is 
and 10-30 (1959) of current the new state passed, imposed for both 
later and 840 and 870 government. anadromous 840 and 870 

ACLA § 39- are now streams were not violations. 
10-31 (1959). included, but yet regulated. Failure to 

statutes were Wording in 870 provide plans 
Also called later was later changed results in cost of 
House Bill 201 reworded for to require the state restoring rivers 
or§ 30 art I ch clarity. to specify which to be borne by 
94 SLA 1959. waters required the violator. 

ACLA39- protection. 
10-30 was 
split between 
16.05.840 
and 

~-

- .... _________ 
16.05.850 --~-- --- - -

Glossary: 

Stat.: Statutes at Large (legislation passed by Congress). 
ACLA: Alaska Compiled Laws Annotated (Territorial statutes passed under the auspices of Congress). 
SLA: Session Laws of Alaska (legislation passed by the Territorial Legislature, interim phase between 
passing the bill and publishing the law in statute format). 
ch.: chapter. 
§:section. 
Codification: the compilation of all existing laws in a systematic and unified order. 





1889: 25 Stat. 1990 [first 840-type statute] 

. CHAP. 415.-An act ·to provide for the protection of the salmon fisheri~s of - March2,l889. 
Alru:;ka, - 1 -

Be it enacted by the Senate and House of Representatives of the 
United States of A·rnerica in Congress assernbled, That the_ erection Salmon fisheries, 
of·dams, barricades, or other obstructions in·anyof the rivers ofA~~actionofdams, 
.A.lar;ka, with the purpose or result of prevei;tting or impeding the lti., in rivers unlaw­
-ascent of salmon or other anadromous speci~s to their spawning u · 
grounds, is hereby declared to be unlawful, and the Secretary of the 
Treasury is hereby authorized and directed to establish such -regula-
tions.~nd .su_rveillance as may be necessary to insure that this J?rO-
hi}Jition is stl;'ictly enforced and to otherwise protect· the sal~ on fish-: 
enes of Alas~a; and every person who shall be found guilty of a Punishment. 
violation. of t1w provisions of this section shall be fined not less than 
two hup.d:red .;:tnd fifty dollars for each day of the -continuance of 
such obstruction. . . . : _ . 

. SEc 2- 'thai the. Oommif'!sioner of Fish and Fisheries is hereby In_vestigatiou. into ' . a· -: d d"• _. 't ·at . t"t t . t" t" . t th h b"t habits etc of salmon. empowere · _an _ ... :u-ec e .. _ ., o \l.US 1 u e an 1nves 1ga wn 1n o e a -1 s, ' ·· 
abundance, a:Q.d-dist:ribution of the salmon of Alaska, as. well as .the 
present conditions and.wethods of thefi.sheri13s, with a view ofrecom­
mending to Congress such_p.dditionallegislation· as may be necessary 
to preveJ?-t the impairment or e_ ~haustion of these v~.l~able fisheries, 
a.nd plam_p.g them und.er ;regulartmd perman·ent condiLJ.ons of produc~ 
tion. _ _ . _ 
S~c 3. That section uinetee~ hup.!lred .and fifty-six of the Revised· ~e!lring se~~.. . 

· Statutes of -the United States is hereby declared to include and apply a!f~~ofi~u.~~r~; 
to all the dominion of the United States in the waters of Behring! Sea; minion. of the .U:nited 

aud it shall be the duty of the President, at a timely season in each s~~-~~el.l~:~~~~­
year, to issue his proclamation and cause the same to be published Proclamation. 

for.;;~ne i:nonth in. at 'reast one newspaper if any such th~re be pub-
lished at each United States port of entry on the Pacific coast, warn-
big all persons against ,entel'ing said waters for the. purpose of vio-
lating the provisions of said section; and he shall also cause oue or 
more vessels of the United States to diligently cruise said waters and 

Arrest of violators. arrest all persons; and seize all vessels found to be, or to have been, 
engaged in any violation of the laws of the United States therein. 

Approved, March ·2, 1889; · · 



1896: 29 Stat. 316 [amended 840-type statute] 

. . ~ 
.Tune 9,1896. CHAP. 387.~An Act To amend an Act entitled "An Act to provide for the pr~ 

· tectiou of the sa.linou fisheries of Alaska..'' . -f~­
'-'"~ 

. B~ it·enacted by the Senate and House of Rep1·esentatives of the Unit~-~~ 
. .a fa.~~:- on ~sherJes, States of .America in Congress assembled, That the Ac~ approved Marc~ 

vo1." 25, p. I009, second, eighteen hundred and eighty-nine, and entitled "An Act tp.g 
amemled, . provide for theprotection of the salmon fisheries of Alaska," is hereby-~_ 

amended and reenacted as follows: . ,.,;! 
Oustructions_ in "That tbe erection of. dams barricades fish wheels, fences, or anysilQ1t~ 

s trea.m 8 vreventlng . . . . . , . ' . -. ri.g, 
a.~c~nt of salmon pro- fixed or statiOnary obstructiOns m any part of the river~ or streams o,~\ 
h•_b,ted. Alaska or to fish for or ca.tch salmon or salmon trout m any maJ1ne.t,: 

or by a~y means with the purpose or result of preventing or impedLn~gl 
the asce11t of salmon to their spawning ground, is declared to be unla~f; 

· ful, and the· Secretary of the Treasury is hereby a.utborized a.nd direct~IV 
to 1;emove such obstructfons and to establish and enforce such regul~1 
tions and surveillance as may be necessary to insure that this proliib~~~! 
tion and ttll other provisions of law relating to the salmon- fisheries _o~; 
Alaska are strictly complied with. . . . (i 
· ... "SEC: 2_. .That ~t..sha,ll be•Tinlawfulto_ :tis~~ -catch,·; __ or, ~~1~:~~1 .s.ali:rion ~f ab~~~hifse!~~~:~.i~~ 
any vanety.,· except·w1tlr rod or spe~l', a;boV'e' the·ti~t}"·:~!1~~r.s:·~f.l:lillY;of_ ceptwithrodorspear. 
the creeks or rjvers of less than·fiv;e hundred feet widtn·i:n. 'the' Terri-· 
tory of Alaska, .e~c~pt:o-nly'for p_urpoaes,of p:ropaigatio;q;. or.',to-lay"or·~s.et 
any drift net, !>etJ;le:t,-!trap_, pou~d n.et; or~seine·f6t any putpt)se: across. N~ts. et-c., in tide­
the tide waters of. ,any river or~ stxeam for .a. distance. of::more·than one,.; waters .. 

~· tllird. of tbe -widilh of slli:;h riveil,·i~tream, or chaJfuii:el,i.:O;u·.Jay< oi! set .any ·· · ·- · 
:-;.eine or I).et .witbj;n. one ·hwnd.r.ed~y""rds.of- a.ny .otbe:~; net :or!sei~e :W]lich is: · 
being laid,. or &et in ,s.~id . stJ:eam, or .cbanu.el,: onto! !takef\.kil~)i.or::tish· ·fck ~a~~:~ a prohibition 
salmon. i11 a,ny: ma,u.uel': oJl1 by ,a;uy. means .. ili !ariy of;,the ·,waters of; the: . · 
Territory of. :A,.la,ska7.:eitlie;r· in. the ~tre~;tms :or: tjde;W.aters,i.excep'trOocrk{ 
lu~et, P;rjnce -,WUliaw: .S.ound, Beriiig;-Sea, .and.; theL"\\',ater's'ltribii:ta~y 
then·~to, from. ,m~d-p.~ght.on Friday: of each week untiLsix,\o'clcmk,an.te~· . . 
zperidian of the thu;id"ay:fqllowing; .or.to :ti~;~II for .or. catch ·orJ.kil1.in ~D;Y ex!:Pfb~o7J.!:a';:f!: 
Jpanll\"li; or py ~nyappltaJ;lces;:except qy-r.od or-:speaf;.:anysmhn@nlin an'y]' 
stre\'l>w.ofles& t.hn o;n~~b:u.n .. (lred yards in:-~vidtbiii~ phe,s:aid'-Teri:cit'ony,of . 

·Alaska· between the:b.ours. of six o~clock in: the e:V.eniugr and:sioc:o'clock:. ,;·. 
in th~:mor,J]jng_ of·theioiiow~ng day of eauh,an.d e:.very<.day..oHh~-:W:'ee"K:· 

",S]jjq. q:, :That the Secreti.ry.of.the.Tr:easuTy;:II).a,.Jj,:a~ histdiscretion,: -~ Spa.wning_~olll\~s .. 
set,a~i,Q,e any stream& a.s spawn.iug grounds, incw.b,j~:p.mo·fislili;rg,will:be- · ·· · ··· .. • . . : .. ·. · 
permitt~(jl; a.nq w~en, inbisjudgmeut,:the~esi:J;Itis:o~:tis,hi~goperations.· Plps.eseasons. · 
on any ·::;t_rram mdwate .that. the n;umber; .of ·salmo.l;t.ta\~:P. rs_'lar·ger. tllan.• 
the.ca.pa.city of the -stream··to: produce, he is:.~utho.11izeCIJ to;:e.stablish· 
"''~e~lY· clq~~.s~as@&~ to;Hrriit the .duratio.Ii .a:qlie :fi.slihig..sea8on;'or to; 
yr,ob.i"Qit :f;i.s]l.i,,Qg e.ntirelY' ~o£ one·.year or more;,sd as.tc'rpermit'sahnpn to. 
·i-nc~~~se: . ;fr.Q.vi(le.d, l~o,w:cv.er:, That; such p()wer; shf,i.lli be. :e~encis:ed' only :Pi:o1risoi. · 
#ter all pe:Jisons interested shall .have. b(len.given•a;heari'ng;:lof wh~ah: Notice. 
hearing \1 U.,E\ .D:Qtice muat be~ given. by: publiea'tion : :.A~n.w p~o.v.ideil:fur.ther·:t· _ . 
Th.at it .flh:l.l}"ha.:v,e,b~eil: .aseertaine.d that ;the.,p:ersqJ,jS} e:tigill'ged'H~5ca"tl~1i~.f. Hatcheri<)s. 
i11g saliD.,on d,Q: J;loi;o ml;!lint.aini :ft~h· hafuh'eries' C!tf{sufficfen'e' prmghi~-q:tleti;ql' ·'.··· .. · 

ke,~~~~~~--~M:i~:~~:!~~~~e~~d~;A}~~~6~~~-~~;:{~~~~;~~;~¥~;:;e;~~~;~-iz~~pectors autbor-
ula;t~ons. as· _tl;t~; -~~cr~ta:t'y of- th~ . .'Jlreas~y~ nra:~yr~s;!l~~l~s'li\t,nf;;p},ll~l;\i:t};l.il:C:ei · 
tJ;!,ereof, he·-~s ·auth(>I;~zed: and ·duectefL.:to.appmnt.•€iiiennsMetcnf;rof·ip$llY 
eries, at a salary of one thousand :eight·;h¢dr.ei}Jl0'1lails: per;an:iliu1D} 
and two assist\L:r;tt inspectors, at a salary.ofl~ne'tholisain~;S'i:X. limi:dred · 
dqllarseacl;i per annum., and be Will an-p.u~Uy~subiriit'to 0odgress··~sti~ 
IDI:!otes to•coyer the ~alariesattd actual traveling: expenseS Of the. officers 
hereby authorized a.nd :(or such other expendit~es ais· :may· be ne'cessai-y 
to carry out the provisions of the law herein. : , : '· ,_ • . -: · · . . 
"SEq~ 5. Tha,t a.~y per~on viola.ting:the.pro:Visions· of this. A<:t ·?r~~he, Iali:'~~hmt;~ntl<!l'-~0• 

regulatwns estabhshed m pnrsuanc& ther~of shall; upon eonvwt10li 
thereof, l::!e- punjshed by a. fine not exceeding-.·one thotisand.doUars. or 
iwprisonment ~.t. ha:~;d labor for· a term.of. ninety days-; or both such .fine 
and impri_sonri:tent, at the cliscretioii. of the, court; andj furtber,'iil case 
of the vio~ati.on of any of the provisions of· section one.of thi's.Act.and 
conviction thereof a furth.er fme· of two" liundred and fifty ·dollars per. 

· die.m w]11 be;i:rnposed for each day: that .the o:hstTri.ction or· obs"l!fuctihns 
th~rein are maintained." · · · · · 

.· i 
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1913: ACLC § 261 (1913) [re-caps and amen~s previous 840-type statutes] 

str~~ft~~~~o~rt~Jdril>g SJ!!C· .261. · That it_ shall be unlawful to erect or ma~tain any dam, 
sa\m~ 

1
in waters, barncade, :fence, trap, :fish wheel, or other fixed or stationary obstruc­

un~id.11 · tion, ·except for purposes of fish ·culture, in ·any of the waters of 
.Alaska at any point where the distance :from shore to shore is less 
than :five hundred feet, or within :five hundred yards o£ the month of· 
any red-salmon stream where the saine is less than five -hundred feet 
in width, with the pi.1rpose or res:ult o£ capturing salmon or prevent-.- . 
ing or impeding their- ascent 'to t~eir . spawning grounds, a~d the 

1 Secretary of Commerce and Labor lS hereby authonzed and du:ec~ed · i 
'to ha~e.a:o._v a:o.d !!-Jl~uch_un1awful ob~t_!'Uctions re~ov~d. or destroyed. ·! 

------------ ------·-. . . . -- - . 

. HISTORY OF LAWS PROTECTING SALMON FISHERIES. 

· This is an act to provide for the protection of salmon fisher.ies of .Alaska, Mar. 2, 1889. 
consisting of. three secti_?ns. -It proJ;libits .tJ:e erection of ~am::; ·impeding the 25 Stat. L., 1009. 

· ascent of fish, and proVIdes for pumshment. It al!30 pro:vrdes that t.he Com- R s., 1st Supp., 
missioner of Fish an(!. F_i13heries shall institute an iJ:i.vestigation into the habits, p. 701. · 
abundance, and distributiOit ef salmon of Alaska. 

Section 1 provides that the act approved March 2, 1889, and entitled ".A.D. act .Tune 9, 1896. 
to provide for the protection of salmon fisheries of Alaska," is hereby amended 29. Stat. L. 316. 
and reenacted as follows : " This act consists of five sections, prohibits the R. s., 2~ Supp., 
erection of dams or other obstruction preventing the ascent of salmon, fishing P· 510. 
prohibitecl above tidewaters except with rod and spea1': It also provides for 
spawning grounds, close seasons, hatcheries, inspectors, and punishment for . 
violation." This act would 13eem to repeal the act of. i\'Iarch 2, 1889. (The 
foregoing section also provides that there shall be total prohibition Saturdays, 
and no fishing at night except by rod or spear.) · · 

That in lieu of the three inspectors whose ·employment is authorized by the June 4, 1897. 
act of June 9, 1896, there shall be ·appointed by the President, by and with the 30 stat. L., 29. 
advice and consent of- the Senate, one agent at a salary of $2,50.0 per annum, 
one assistant agent at a salary of $2,000 per annum. 

For the establishment of one 01" more fish hatcheries in Alaska . for the :liar. 3, 1905. 
propagation of salmon and other foocl fishes at points to· be selected by the 33 stat. L., 1181. 
Secretary of Commerce and Labor, including purchase of sites, the construc-
tion of necessary buildings ancl ponds, purchase and hire of boats and equip-
ment, and such temporary help as may be required for construction and oper. 
ation of the hatcheries-to be immec'Jately available, $-50,000. 



1919: § 1 ch. 58 SLA 1919 [first 870-type statute] 

176 SESSION LAWS, 1919. 

CHAPTER· 58 . 

. AN ACT 

. (Ch. 5&.) 

(H. B. 2.&) 
For the protection of the j3almon spawning streams and water 

. of the Territory of Alaska, and declaring an emergency. 

:Be it en.acted by the Legislature of the. Territory of ·Alaska: 
uniaw:t:ul to Section ;1.. 'l'hat it shall be Ul}lawful for any person, 

. ~!!:rl';g s~,::,~ firm, .company or corporation to obstruct, divert or' pol.:. 
lute arty of the waters of this Terr:itq.ry, either fresh 
or s.alt, utilized by· salmon in the propagation of 'th~ 
species, by· felling trees or timber therein, casting, pass­
ing, throwing or dumping therein, any tr.ee limbs or 
foliage thereof, under-brush, stumps, ' rubbish, earth, 
-stones, rock or other debris, ·or :passing or dumping 
therein any sawdust, planer:; shavings, or other 
waste ·or refuse of any kinc;t whatsoever, or to erect 
any dam, barricade or obstructiori, . of any kind to r~­
tard, conserve, impound .or divertany such··.waters, so 
as to prevent, retard or .interfere' with the free ingress ' 
or egress of .salmon into such . ~aters in the natural 
spa'Wning or propagation process; or to render such 

Permit for ob~ waters inaccessible or. uninhabitable for ·such fish for. 
~~~~dnb;'>T!:. that purpose without first making application therefor 
ritorial Fish' d bt • • · •t }" f th T · 't • 1 commissionel's an o ·.a1n1ng a perm1. or 1cense .. rom . . e ern ona 

Fish Commissioners. ·The applicai;ion shall set· forth 
· the name and style of the· person qr concern, describe 
the w~ters and location of same and state in particular 

· the plans~ purpose· and intention for which the appli­
cation is made .. 

Section 9. Any person, firm, company or corpora- P!!nal?e~ . fo~ . ·•·· 

tion doing any act or thing prohibited .by this Act =~~latton of the; 

shall be deemed ·guilty of a misdemeanor ·and · shall, 
upon conviction, be subject to a fine of no1{ less than 
one hundred ($10().00) doll-ars· nor more than' five hun-
dreq ($'500.00) dollars~ 



1933: ACLA § 67 (1933) [included 840-type statute but omitted the 870-type] 

Sec. 67~ Obstructions ih waters 
for captti:ririg- slllmon unlawful. . It 
shaH be:: unlawful to erect or· maintain 
any dani;: J;>arricade, fence, ·trap; fish· 
w.h~e.n~·'.or:.·· othej': fixed -· or ·stationary 

.. obsxruc:t~on, '·:ex:cept- for purposes of 
.· fi~h'Eiiltiire; in''itny, of: the .waters. of 
. :Aia'S1{3:'' 'a£ ··any' point :where- the . dfs­
t:itili¢e· ffOm shore to sh<mUs Jess -than 
oiiethOusandfeet,·.or~within&iv..e:hun!-

.. '!lre:a §#as o.f:.th-e ·. · · · ,· ·· · . 
s~ream.;, br _· · ·· · · · · · 



1949: ACLA § 39-2-16 (1949) [840-type with more exceptions] 

§ 39-2-16. Obstructions in waters for capturing salmon. It shall 
be ·unlawful to erect or maintain any dam, barricade, fence, trap, 
:fishwheel, or other :fixed OJ;' st;:ttionary obstruction except for- pur-· 
poses of fish culture, in any of the waters of Alaska at any point 
where the distance from shore to shore is less than "one thousand feet, 
or within :five hundred yards of the mouth of any creek, stream, or 

· river into which salmon run, except the Karluk, Ugashik, Kusko­
kwim, and Yukon Rivers, with the purpose or result of capturing 
salmon or pi·eventing or impeding their ascent to the. spawning 
grounds, and the Secretary of the Interior is hereby authorized and 
directed to hav.e any and all such unlawful obstructions removed or 
destroyed: Provided, however, rrhat the exception hereinabove 
contained with reference to the Kuskokwim and Yukon Rivers shall 
be solely for the purpose of e1iabling. native Indians and bona fide 

_p_exmru'l-ent-w-h-ite-i:J;J:habita:ITts-a-lorrg-th:esatCJ. r1vers totafilrom.said-i 

rivers for· commercial purposes ·and for export from the Territory 
· . of .Alaska king salmon in such manner and such quantities, and at 

such times as. the Secretary of the Interior may, by suitable regu- · 
lations,. from time to time permit: Provided further, That no person 
shall be deemed to be a bona :fide permanent inhabitant of the said 
rivers who has not resided thereon, ·or within .. :fifty miles thereof 
for a period of over one year, a·nd that the term "native Indians" as 
used herein shall be taken to mean members o;f the aboriginal ra~es 
inhabiting Alaska when annexed to the United States, and their 
d~scendants of the whole or half blood. For the purposes of this 
section, the mouth of such creek, stream, or river shall be taken to 
be the point determined as such mouth by·the. Secretary of the In­
terior and marked in accordance with this determination. It shall be· 
unlawful to lay or. set any seine or net of any kind within one 
hundred yards of any other seine, net, or other :fishing appliance 
which is being or which has been laid or set. in any of the waters of 
Alaska, or to drive or to construct any trap or any other fixed :fish­
ing appliance within six hundred yards. laterally or witP.in one hun­
dred yards endwise of any other trap or fixed :fishing appliance. [34 
Stat 47; 43 Stat 465; CLA 1933, § 67; am 48 Stat 594; 53 Stat 1433; 
48 usc § 233.) . 



1949: ACLA § 39-2-31 (1949) [870-type passed in 1919 codified] 

___ §_ 3.9.,~31.--InterfeJ;e-nce-with-sa-lmon-s-pawning-stre-a;ms-and wate~~. 1 

That it shall be unlawful for any person, firm, company or corpora­
t~on to obstruct, divert or pollute any of the waters of this Territory, \' 
e1ther fresh or salt, utilized by .salmon in the propagation of the­
species, by felling trees or timber ther_ein, casting, passing, throwing ' 

or dumping therein, any tree limbs or foliage thereof, u:ri.der-brush,­
stumps, rubbish, earth, stones, rock -or other debris, or passmg or 
.duniping therein any sawdust, planer shavings, or other waste or 
refuse of any kind whatsoever, or to erect any dam, barricade or 
obstruction of any kind to retard, conserve, impound or divert 
any. such waters, so as to prevent, retard or interfere with the free 
ingress or egress of salmon i.D.to such waters in the .natural spawniD.g 
or propagation process, or torender such waters inaccessible or un­
inhabitable for such fish for that purpose without first making ap­
plication therefor and obtaining a permit or license from the 
Territorial Fish Commissioners. . The application shall set forth 
the name and style of the person or concern, describe the. waters 
and location of same and state in particular the plans, purpose and 
intention for which the application is made. [L 1919, ch 58, § 1, 
p 176, effective May 5, 1919.) 



Penalties, Effective May 5, 1919, Codified 1949 

§ 39-2-32. -- Gz.-ounds for permit or license. If in the judgment 
of the Fish Commissioners, the purpose of the applicant for the per­
mit or_ license, is to develop power, obtain water for civic, domestic, 
irrigation, manufacturing, mining or other purposes tending toward 
the development of the natural resources of the Territory, such 
permit or license may be granted and the Commissioners may -require 
the applicant to construct and maintain adequate fish ladders, :fish­
ways or other means by which fish may pass over, around or through 
such dams, obstructions or diversions in the pursuit of the propa­
gation or spawning process. [L 1919, ch 58, § 2, p 176, effective 
May 5, 1919.] 

§ 39-2-33. --Violation of Act a misdemeanor. Any person, firm, . 
company or corporation doing any act or thing prohibited by this 
Act [ §§ 39-2-31-39-2-35 herein] shall be deemed guilty of a misde­
meanor and_shall, upon conviction, be subject to a fine of not less 
than one hundred ($100.00) dollars nor more than five hundred 
($500.00) dol~ars. [L 1919, ch 58,§ 3, p 177, effective May 5, 1919.] 

§ 39-2-34. --Disposition of moneys received for fines and pen­
alties. All money:;~ received by the several courts for fines and pen-

. alties imposed under this Act [§§ 39-2-3:1,.-39-2-35 herein], shall be 
paid into the Territorial Treasury and the same shall be immediately 
available for expenditure by the Territorial Fish Commissioners upon 
warrants drawn in the usual manner. [L 1919, ch 58, § 4, p 177, ef­
fective May 5, 1919.] 
1062 



1959: ACLA § 39-10-30 (1959) [similar to current 840; reworded & split] 

§ 39-10-30. Fishways or hatcheries required. Every dam or 
other obstruction built by any person across any stream frequented 
by salmon or other fish shall be_ provided by such person with a 
durable and efficient fishway and a device for efficient passage for 
d~wnstream migrants if deemed necessary by the. Commissioner, 
which fishway or device or both shall be maintained in a practical 
and effective manner in such place, form and capacity as the 
Commissioner may approve, for which plans and specifications 
shall be approved . by the Department up·on application to it, and 
which shall be kept open, unobstructed, and supplied with a suffi­
cient quantity -of water to freely admit the passage of fish through 
same. 

\ · In the event that a fishway over any dam or obstruction is con,. 
sidered by the Commissioner to be impracticable becau!?e of cost, 
then the owne:r: of such ~am or obstruction, in order to compen­

. sate for ·the loss resulting from such dam or obstruction shall, at 
his option: (1) pay a 1!-lmp sum acceptable to the Commissioner . 

;_to.the ... S.tate-Fish a-ndc--Game-Furttt;-(2') convey to the State a site 
:;tf a size satisfactory to the Commissioner at such place as· may 
·be mutually satisfactory ,to both parties, and erect thereon a fish 
: hatchery, rearing ponds, p.ecessary buildipgs and other facilities 

according to plans and specifications to be furnished by the Com- I 
missioner, secured by good and sufficient bond, to furnish all water 
and _lights and necessary sums of money to operate and maintain 
said hatchery and rearing ponds; or ( 3) enter into an agreement 
with the Commissioner, secured by good and sufficient bond, to pay 
to the Alaska Fish ·and Game . Fund -such initial money and make · 
such annual payments of additional money as the Commissioner 
may determj.ne are necessary to e~pand, maintain, and operate 
additional facilities at existing hat~heries within a reasonable 
distance of such dam or obstruction. 

The owner of any·dam or obstruction who shall fail to comply 
with the ·provisions of this section ·within a reasonable time as 
specified by written notice from the Commissioner shall be guilty 
of a misdemeanor, punishable by a fine no,t to exceed $1,000.00, 
and each day that the owner fails to comply shall constitute a sep­
arate offense. 

In addition to the penalty above provided, if any such person be 
convicted of violating any of the provisions of this sectio~, the 
dam or other obstruction managed, controlled or owned by such ; 
person is hereby declared a public nuisance and shall be subject ' 
to abatement as such. [L 1959, ch 94, Art I, § 30, p 96, app Apr. 
17, 1959.] 

Effective date. Effective date of this section, see notes under § 39-10-1. 



1959: ACLA § 39-10-31 (1959) [similar to current 870, before specified streams] 

§ 39-10-31. Protectioa of fish and game. In _the event that any 
person or governmental agency desires to construct any form 
of hydraulic project or to use any equipment that will use, divert, 
obstruct, pollute or change the natural fl.ow or bed of_ any ·river, 
lake or stream or that will utilize any of the waters of the State 
or materials from any river, lake or st:r:eam beds, such person 
or governmental agency shall notify the Commissioner of such ·, 
intention prior to the commencement of construction, and the 
Commissioner shall acknowledge receipt of .such notice by return 
mail. If the· Commissioner so determines, he shall, in said letter 

_of acknowledgment, require such person or governmental agency 
to submit to him full plans and specifications of the proposed 
construction or work, complete plans and specifications for the 
proper. protection of fish_ and game in· connection therewith, and the 
approx.imate date. when such construction or work is to commence, 
and ·shall require such person or governmental a~pcy_to __ a.htain_th 

- wriftell-approvai of the Commissioner as to the $U:fficiency of such 

plans or specifications before construction is commenced. If any per­
son .or governmental agency commences construction on any such 

. works or projects without first providing plans and specifications 
! subject to the approval of the Commissioner for the proper protec­
tion of fish and game in connection therewith and without first hav-
ing obtained written approval of the Commissioner as to the ade­
quacy of such plans. and specifications submitted for the protection 
of fish and game, he is guilty of a misdeme.anor. If any such person 
or government agency he convicted of violating any of the pro­
visions· of this section and continues· construction on any such 
work or_ projects. without fully complying with. the provisions 
hereof, st~ch works or projects are hereby declared a public nui­
sance and shall be subject to abatement as s.uch. The cost of 
restoring any river, lake or stream to. its original condition shall ~­

be borne by the violator and shall be in addition to any penalty 
imposed ·by the court. . 

Provided, that in case of an emergency arising from weather, 
or stream flow conditions, the Department, through its authorized j 

. representatives, shall issue oral permits to a riparil:).n owner fori 
removing any obstructions or for repairing existing structures. 
without the necessity of submitting prepared plans and specifi­
cations. [L 1959, ch 94, Art I,'§ 31, p 96, app Apr. ·17, 1959.]: 



Penalties, Alaska Compiled Laws, 1959 

§ 39-10-32. Assumption of administration and management by 
Alaska. Upon assumption of administration and management of 
the fish and game resources of Alaska by the State, the Com­
missioner and Board shall assume their respective controls on 
behalf of the State of Alaska. [L 1959, ch 94, Art I, § 32, p · 
97, app Apr. 17, 1959.] 

Effective date. Effective date of this section, see notes under § ·39-10-1. 

§ 39-10-33.' Violations: . Misdemeanor: Penalty. Apy person 
violating any of the provisions of this Act [this chapter] or 
any rule or regulation promulgated the.reunder shall be deemed 
gu-ilty of a misdemeanor and, upon' conviction ther.eof, shall be 
punished as provided in ·Article II or Article III of. this Act [Art 
2 or Art 3 herein],. whichever is applicable as determined by the 
natur·e of the offense. [L 1959, ch 94, ~t I; § 33, p 97, app 
Apr. 17, 1959.] 

Effective date. Effective date of this section, see notes under § 39-10-i. · 
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Sec. 9. See. 10, Crl. 145. SLI\ 1955 is 
amended to read as follows: . 

Section io, Contributions br the 
State for Arrearages" The state: shall 
annuallY appropriate to the.Retirement 
Fund · f1·om the general fund oJ the 
st.atte, an amount equal to:. Ca) the 
arrearage payments made by teachers 

Ch .. l80 

as provided in Section 7 herein; and/or 
(b) the arrearage outstanding under 
option (2) of. Section 13 herein. 

Sec~ 10. Sees. 37,;.,4-8. through and in­
cluding 37-4-12, ACLA 1949 are repealed. 

Sec, 11. This Act shall take effect; 
.January .l, 1961. 

Approved April 25, 1960 

A~ ACT. 

Ame1tding 'tlw Fish 'and Game Code of Alaska, particularly Sec~ 31; ;:\rl, I, Ch; JH, 
SJ.A 1959; dealhtg with use of streams, rivers and lakes; and providing for an 
effective date. 

Be . it enacted by the~ Legislature of the 
.. , State .M. Ala.ska.~ 

Section L sec. 31, Art. I. ch':' g,(sr.A 
11159, is amended to read as follows: 

Sec. 3L Protection of l"ish ;t,nd Game. 
In t!'lt> evmit that an~· person or rrov­
~rnmcnta1 agency desh:e$ to. oonstruct 
aJlY fonn or hydraulic. proJect 61; to use 
any equipmtmt that will usc, divert, 

. ,obstruct,. pollute or eham;e the natural 
'.flow or bed ofany river, iakc or stream 
or to usP, e.c"~Ccept for the purpose of 

. crossing a river or stream a.t an esta.h­
.lished crossing; any'whee1ed,' tracked or 
excavating I:'QUlpment (Jr log dragging 
equipment in the bed of anyr:iverc.<lake 

.: <:or stream. contulningi'attu,CJ:romous fish 
or that wilt utilize any~ 'of the waters 

, of the State or: materials, from any 
' river. lake ot; stream beds, such person 

,or governmental agency sha1Friotify' tne · 
,Commissioner of such .intention' prior 

to the commencement of construction.' 
and ,the commissioner shall aeknowl- ··.· 
edge receipt of such,' notice by' return 
mail. If the Commissioncl' so det.erm­
ines. he shalL in. said ietter of acknowl­
edgment. require such pen;on or gov­
ernmental. agency . or. submit'. to·. him 
full plans and specifications of'the pro­
posed construction or, .\Vork .. complete 
plans and. specifications for. the proper 
protection of fi<;!1· arid game in connec- · 
tion. therewith. and. the approximate 
date when such construction or work is 
to commence. and .shall require such 

flic:s.6.s.s.k. 24!h 

person or gove..>nmental a.genc_v to ob­
tain me .written appxoval.of the Com­
missioner as to the -sufficienc•t of such 
plans or specifications before construc­
tion is comme.nced. 1f z.;ny person or 
go;•ernmental agency commences con­
~:ruction on any such works or projects 

. 'Hithout first providl.'1g: plans and speci­
fications subject to. the ·approval of the 
Commissioner for the proper .protection 
qf fish and: game. in connection there­
with and' without first having obtained 
written approval ,of the. Commissioner 

· as to the. adequacy of such plans and 
specifications submitted for. the pro­
tection i:rf fish and game, he. ls guilty 
of a misdemeanor. If any such person 
or government ag .. ency be convicted ·of 

' violating any of the provisions of this 
section and continues · construction on 
!Uly such work or projects without fully 

,complying. with.' the pro•risions hereof, 
· such works or projects are hereby de­
. clared a public nuisance and shalf be 

.·subject to abatement as such. The cost 
. Ofrestoring any river, lake or stteam 
·· to its original condition shall be. borne 
by the violator and shall be in addition 
to any penaJty imposed by the court. 

Pl'OVided. that in case of an emer­
gency arising from weather or stream 
f 1 o w · conditions. the Department. 
through its authorized· representa.tives. 
s.ball issue oral permits to a riparian 
owner for Temoving any obstructions .or 
f?r repairing existing structures . with­
out the necessity or submitting prepared 
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LAWS OF AlASKA 

Source: Chapter No., 

SCSHB 255 (State Afi'airs) 

AN ACT 

Relating to the protection· o:f anadl'QIIlQU5 fish;. and. pr0¥:14:l.ng.,._,. ~ .... -~ 
for an effeQtive date. 

SE IT ENACTED BY THE U:GISLATURE OF THE STATE OF A1.ASKA. 

• Section 1. AS -16.05.870(a) 1s. amended to read.: 

(a) The commi.ss1oner shall. in acco~e w:ith-the 

AdmiiUetrative Procedure Act {M! 44.62) spee:U')' the various 

r1:vers, lakes, and streame or parts ot: them that are im­

portant t'or the spa:wn:tng or m.:l.grat1on of: ana~s f':!.eh. 

Before December 31, 1968, the specit:l.ca.tion tna::r be made 

by designat:1llg areas w:Lthin-.whleh all rtvera, lakes, and 

stre~ are coneidered illlportant tor the ~n:tng or 

qration or ~ua t:Ul+; pJ'O'Vided, tnat the areas 

lie within 50 miles or the coastline e:lttending from DL-wn 

Entra.nee through False Pass to cape Merumikof.t 1nel.urlirlg 

.all islands east ot False Pass. • Acperson gj.v1ng notice. 

t.ulder (b ) of: this sectl.cn bet ore December 3j., 1968, ma;y ~ 

if the activity is to take place nthin such a dee:lgnated 

area, request the c~ssioner to spec~/ individually by 

name or nutnber, the pa.J:"';1cular rivers, lakes, and streams 



or parts or them within the area of operations described 

in the notice·which are important for the spawning and 

~ration or anadromous .fish. Upon receipt of the 

request the commissioner shall promptly make the designa- . 

tion. 

* Sec. 2. AS 16.05.820 is amended to read: 

Sec. 16.05.880. VIOLATION OF SECS. 870- 895 OF THIS 

CHAPTER. If a person or governmental agency begins con­

struction on a work or project or use for :1hich notice is 

required by sec. 870 of this c.">apter without ;first pro-

v:l.ding plans and specif:l.cations subject to the approval 

oi' the commissioner for the proper protection of fish anti 

game, and without first having obtained written approval 

of the commissioner as to the adequacy of the plans and 

specifications submitted for the protection or fisn and 

game, he is guilty of a misdemeanor. If a person or govern­

mental agency is convicted o1' violating sees. 870 - B95 of 

this chapter or continues a use, work or proJect without 

use, work, or project is a public nuisance and is subject 

to abatement. The cost of restoring a specified river, 

lake, or stream to its or~nal condition shall be borne 

by tl:>.e violator and shall be in addition to the penalty 

imposed by the court. 

* Sec. 3. This Act takes et'fect on tne day ai'ter :!.ts passage 

and approval or on the day it becomes law without sucn appNval. 

-2-

Approved by Governor April 12, 1966 
Actual effective date: April 13, ~96~ 
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LAWS.OF ALASKA 

1980 

Source .Chapter No. 

CSHB 118 am S 84 

AN ACT 

Relating .to rivers, lake.s, streams and other bodie·s of water 
in the state;_and prov:iding for an effec.tive date. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

THF. ACT FOLLOWS ON PAGE 1, LINE 10 

UNDERLINED MATERIAL INDicATES TEXT THAT IS BEING ADDED TO 
THE LAW AND BRACKETED MATERIAL. IN eAPITAL LETTERS INDICATES 
DELETIONS FRQ\1 TI-lE LAW; CCA'IPLETELY NEW .TEXT OR MATERIAL 
REPEALED AND RE-ENACTED IS IDENTIFIED IN TI-lE INTRODUCTORY 
LINE OF EACH BILL SECTION. . 

Approved by the Governor: June 18, 1980 
Actual Effective Date: June 19, i980 



t 
t 
;: ~ 

f 

L 
I 
p ,_. 

1 
I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

' 25 

26 

27 

28 

Chapter 84 

· AN ACT 

Relating t.o rive_rs, lakes, streams and· other bodies of 

water in the state; and providing for an ·effective date. 

* Section 1. AS. 16.05.870(a) is amended to read: 

(a) The commissioner shall, in accordance wtth the Administrative 

Procedure Act (AS 44.62)~ specify the various rivers, lakes and streams 

or parts of them that ar.e important for the spawning, rearing or migra­

tion of anadromous fish. (BEFORE DECEMBER 31, 1968, THE SPECIFICATION 

MAY BE MADE BY DESIGNATING AREAS WITHIN WHICH ALL RIVERS, LAKES, AND 

STREAMS ARE CONSIDERED IMPORTANT FOR THE SPAWNI~G OR MIGRATION OF ANA­

DROMOUS FISH; PROVIDED, THAT THE AREAS LIE WITHIN 50 MILES OF THE COAST­

LINE EXTENDING FROM DIXON ENTRANCE THROUGH FALSE PASS TO CAPE MENSHIKOF, 

INCLUDING ALL ISLANDS EAST OF FALSE PASS. A PERSON GIVING NOTICE UNDER 

(b) OF THIS SECTION BEFORE DECEMBER ·31, 1968, MAY, IF THE ACTIVITY IS TO 

TAKE PLACE WITHIN SUCH A DESIGNATED AREA, REQUEST THE COMMISSIONER TO 

SPECIFY INDIVIDUALLY BY NAME OR NUMBER, THE PARTICULAR RIVERS, LAKES, 

AND STREAMS OR PARTS OF THEM WITHIN THE AREA OF OPJ;:RATIONS DESCRIBED IN 

THE NOTICE WHICH ARE IMPORTANT FOR THE SPAWNING AND MIGRATION OF ANA­

DROMOUS FISH. UPON RECEIPT OF THE REQUEST THE COMMISSIONER SHALL PROMPT 

LY MAKE THE DESIGNATION.] 

* Sec. 2. AS 16.05.870(c) is amended to read: 

(c) The commissioner shall acknowledge receipt of the notice by 

return first class (AIR] mail. If the commissioner determines to do so, 

-1- CSHB 118 am S 



2 

3 

4 

5 

6 

·7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Chapter 84 

he shall, in the letter of acknowledgement, require the person or 

governmental agency to submit to him full plans and specifications of 

the proposed construction or work, complete plans and specifications for 

the proper protection of fish and game in connection with the construc­

tion or work, or in connection with the use, and the approximate date 

the cons.truction;· work or use will begin •. The commissioner shall ap­

prove the proposed .construction, work or use in writing unless he finds 

the plans and specifications insufficient for the proner protecti.on of 

fi~h and game. If the commissioner finds the plans and specifications 

insufficient for the proper protection of fish and game, he shall notifY 

the 1ierson or governmental agency which submitted the plans and specifi­

cations of his finding by first class mail. The person or governmental 

_agency may, within 90 days of receipt of the notice, initiate a hearin6 

under AS 44.62.370. The hearing is subject to AS 44.62.330 - 44.62.630 

[, AND SHALL REQUIRE THE PERSON OR GOVERNMENTAL AGENCY TO O~TAIN WRITTEN 

APPROVAL FROM HIM AS TO THE SUFFICIENCY OF THE PLANS OR SPECIFICATIONS 

BEFORE THE PROPOSED CONSTRUCTION OR USE IS BEGUN]. 

*Sec. 3. AS 44.62.330(a) is amended by adding a new paragtaph to read: 

(47) the Department of Fish and Game as to functions relating 

to the protection of fish and game under AS 16.05.870. 

21 * Sec. 4. AS 46.15.030 is amended to read: 

22 

23 

24 

25 

26 

27 

28 

Sec. 46.15.030. WATERS RESERVED TO THE PEOPLE. ffi1erever occurring 

in a natural state, th~ w~ters are reserved to the people for common us~ 

and are subject to appropriation and beneficial use and to reservation 

of instream flows and levels of water, as provided in this chapter. 

*Sec. 5. AS 46.15.b70(c) is amended to read: 

(c) Within 15 days of publication or service of.notice, an in­

terested person may file an objecti?n. The commissioner may_hold 

~ hearings upon giving due notice and shall grant, deny, or condition the 

-2- CSHB 118 am S 
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Chapter 84 

application in whole or in part within 30 days of receipt of the last 

objection or, if the commissioner elects to hold hearings, within 180 

days of receipt of the last ojection [AT THE CONCLUSION OF THE HEARING]. 

Notice of the order or decision shall be served personally or mailed to 

a~y person who has filed an objection. 

* Sec, 6. AS 46.15.070(e) is amended to read: 

(e) A person aggrieved by the action of the commissioner or by the 

failure of the commissioner to grant., deny, or condition an applic>ttion 

in accordance. with (c) of this. section may appeal to the superior court. 

* Sec. 7. AS 46.15 is amended by adding a new section to read: 

Sec. 46.15.145. RESERVATION OF WATER. (a) The· state, an agency 

or a political subdivision of the state, an· agency of the United States 

or a person may apply to the commissioner to res~rve sufficient water to 

maintain a specified instream flow or level of water at a specified 

point on a stream or body of water, or in a specified part of a stream, 

throughout a year or for specified times, for 

(1) protection of fish and wildlife habit~t, migration, and 

propagation; 

(2) recreation and park purposes; 

(3) navigation and transportation purposes; and 

(4) sanitary and water quality purposes. 

(b) Upon receiving an application for a reservation under this 

section, the commissioner shall I;>roceed in accordance with AS 46.15.070 .. 

(c) The commissioner shall issue a certificate reserving the water 

applied for under this section if he finds that 

(l) the rights of prior appropriators will not be affected by 

the r~servation; 

(2) the applicant has demonstrated that a need exists for the· 

reservation; 
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i 

! 

1\ 



I 

I 
I 

Chapter 84: 

(3) there is unappropriated water in the stream or body of 

2. water sufficient for the reservation; and 

.3 

10 

(4) the proposed reservation is in the public interest: 

.(d) After the issuance of a certificate reserving water, the water 

specifie,d ~n the certificate shall be.withdrawn from appropriation and 

the commissioner shall reject an application for a permit to appropriate 

the reserved water. 

(e) A reservation under this section does not affect rights in 

existence on the date the certificate reserving water is issued. 

(f) At least once each 10 years the commissioner· shall review eac 

11 reservation under this section to determine whether the purpose de-

12 scribed in (a) of this section for which the certificate reserving water 

13. was issued and the findings described· in (c) of this section still apply 

14 to the reservation. If the commissioner determines that the purpose or 

15 part or all of the findings no longer apply to ·the reservation, he may 

16 revoke or modify the certificate reserving the water in accordance with 

f7 As 46.15.140(b). 

18 *Sec. 8. AS 46.15.260(1) is amended to read: 

19 

20 

21 

(1) "appropriate" means to divert, impound, or withdraw a· 

quantity of water from a source of water, for a beneficial use or to 

reserve·water in accordance with AS 46.15.145; 

22 * Sec. 9. AS 46.15. 260 (2) is amended to read: 

23 

24 

25 

(2) "appropriation" means the diversion, impounding or with­

drawal of a quantity of water from a source of water for a beneficial 

use or the reservation of water in accordance with AS 46.15.145; 

26 *Sec. 10. AS 46.15.260(3) is amended to read: 

27 

28 

29 

(3) "beneficial u~e" means a use of water for the benefit of 

the appropriator, other persons·or the public, that is reasonable and. 

consistent with the public interest, ,including, but not limited to, 

-4- CSHB 118 am S 
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domestic, agricultural., irrigation, industrial, manufacturing., fish and 

shellfish processing, navigation and transpor-tation, l!lining, powe.r, 

public, sanitary, fish and wildlife, [AND] recreational .uses, and ma-in­

tenance of water quality_; 

5 ·* Sec. 11. A specification made under AS 16.05. 870 (a) ·before the effe.c-

6 tive date of this ·Act expires July 31, 1982, unless the connnissioner of fish 

7 and _game reevaluates the .specificati0n and determines .that the ;river, lake., 

stream or part of a river, lake or stream t;o which the specifi.cation applies 

9 is important for. the· spawning, rearing or migration of anadromous fish. 

10 ·* Sec .. 12. This Act takes effect innnediately in accordance with AS 01.10'.-

11 070(c). 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~ 
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§ 16.05.831 
f! 9 ~ 0 Cod 1 h ed 
d ALASKA STATUTES 

Sec. 16.05.831. Waste of salmon. (a) A person may not 
salmon intentionally, knowingly, or with reckless disregard for 
consequences. In this section, "waste" means the failure to u · 
majority of the carcass, excluding viscera and sex parts, of 
which are to be 

(1) sold to a commercial buyer or processor; 
(2) utilized for consumption by humans or domesticated u.auua1::; 

(3) utilized for scientific, educational, or display purposes. 
(b) The commissioner, upon request, may authorize other 

salmon that would be consistent with maximum and wise use 
resource. 

(c) A person who violates this section or a regulation adopted 
it is punishable by a fine of not more than $10,000, or by· 
for not more than six months, or by both. In addition, a person .. 
violates this section is subject to a civil action by the state for the · 
of replacing the salmon wasted. (§ 3 ch 99 SLA 1975) ·. 

Revisor's notes. - This section was 
enacted in section 3 of both ch. 89 and ch. 
99, SLA 1975. Chapter 99 had an immedi­
ate effective date (May 30, 1975), so the 
section was already in effect when ch. 89, 

enacting identical language, took 
August 20, 1975. 

Collateral references. - 35 
2d, Fish and Game, § 51. 

Sec. 16.05.835. Maximum length of salmon seine vess 
salmon seine vessel may not be longer than 50 feet, official 
Guard register length, and 58 feet overall length except vessels 
have fished for salmon with seines in waters of the state before J · 
1, 1962, as 50-foot, official Coast Guard register length vessels. 
252 SLA 1970) 

Sec. 16.05.840. Fish way required. If the commissioner 
it necessary, every dam or other obstruction built by any person 
a stream frequented by salmon or other fish shall be provided by, 
person with a durable and efficient fishway and a device for 
passage for downstream migrants. The fishway or device or both 
be maintained in a practical and effective manner in the place,. 
and capacity the commissioner approves, for which plans and sp 
tions shall be approved by the department upon application to 
fishway or device shall be kept open, unobstructed, and supplied 
a sufficient quantity of water to admit freely the passage 
through it. (§ 30 art I ch 94 SLA 19,59) 

NOTES TO DECISIONS 

Stated in Southeast Alaska Conserva- 2662 (File No. 5855), P.2d 
tion Council, Inc. v. State, Sup. Ct. Op. No. 

48 



FrsH AND GAME § 16.05.870 

Hatchery required. If a fishway over a dam or 
is considered impracticable by the commissioner because of 

·the owner of the dam or obstruction, in order to compensate for the 
resulting from the dam or obstruction shall, at the owner's option 

a lump sum acceptable to the co:minissioner to the state fish and 
fund; (2) convey to the state a site of a size satisfactory to the 

uu'""~·uu•".L at a place mutu\'l.llY satisfactory to both parties, and erect 
a fish hatchery, rearing ponds, necessary buildings and other 

according to plans a:qd specifications furnished by the com­
' and give a good and sufficient bond to furnish water, lights 

necessary money to operate and maintain the hatchery and 
ponds; or (3) enter into an agreement with the commissioner, 
by good and sufficient bond, to pay to the fish and game fund 

an initial amount of money and annual payments thereafter as 
considers necessary to. expand, maintain, and 

additional facilities at existing hatcheries within a reasonable 
of the dam or obstruction. (§ 30 art I ch 94 SLA 1959) 

16.05.860. Penalty for violating fishway and hatchery 
"'"'"'""''""'"ts. (a) The owner of a dam or obstruction who fails to 

with AS 16.05.840 or 16:05.850 within a reasonable time speci­
written notice from the commissioner is guilty· of a misde­
and is punishable by a fine of not more than $1,000. Each day 

fails to comply constitu~es a separate offense. 
addition to the fine the dam or other obstruction managed, 

or owned by a person violating AS 16.05.840 or 16.05.850 is 
nuisance and is subject to abatement. (§ 30 art I ch 94 SLA 

16.05.865. Transpla:Q.ting of musk oxen. The board may 
surplus musk oxen from Nunivak Island to appropriate 

on the mainland of the state, when good management practices 
the action. The board shall determine which transplant sites 

and whether a surplus of animals exists. (§ 1 ch ~20 

16.05.868. Fish health inspections. Fish health inspeCtions 
to be necessary by the department shall be performed by a 

''-''-'.LVUCU fish health specialist certified by the fish health section of 
.. .,,"'~~••a.u Fisheries Society: (§ 3 ch 110 SLA 1980) 

16.05.870. Protection of fish and game. (a) The commis­
shall, in accordance with the Administrative Procedure Act (AS 
specify the various rivers, lakes and streams or parts of them 

important for .the spawning, rearing or migration of 
fish, 

a person or governmental agency desires to construct a 
project, or use, divert, obstruct, pollute, or change the nat-

49. 



§ 16.05.870 ALASKA STATUTES 

ural flow or bed of a specified river, lake, or stream, or to use ""r,,~,·~~ 
tracked, or excavating equipment or log-dragging equipment in the 
of a specified river, lake, or stream, the person or governmental 
shall notify the commissioner of this intention before the beginning · 
the construction or use. · 

(c) The commissioner shall acknowledge receiving the notice 
return first class mail. If the commissioner determines that 
following information is required, the letter of acknowledgement 
require the person or governmental agency to submit to the 
sioner: 

(1) full plans and specifications of the proposed construction or 
(2) complete plans and specifications for the proper protection of 

and game in connection with the construction or work, or in "v'·"""-"' 
with the use; and 

(3) the approximate date the construction, work, or use will 
(d) The commissioner shall approve the proposed construction, 

or use in writing unless the commissioner finds the plans and sp 
tions insufficient for the proper protection of fish and game. 
finding that the plans and specifications are insufficient for the 
protection of fish and game, the commissioner shall notify the 
or governmental agency which submitted the plans and 
of. that finding by first class mail. The person or governmental 
may, within 90 days of receiving the notice, initiate a hearing . 
AS 44.62.370. The hearing is subject to AS 44.62.330 - 44.62 
(§ 31 art I ch 94 SLA 1959; am § 1 ch 180 SLA 1960; am § 1 . 
SLA 1962~ am § 1 ch 89 SLA 1966; am §§ 1, 2 ch 84 SLA 1980 . 

Revisor's notes.- Former subsection 
(c) of this section was redrafted and 
reorganized into present Sllbsections (c) 
and (d) in 1983. 

Effect of a..."'lendments. - The 1980 
amendment inserted a comma between 
"(AS 44.62.010 - 44.62.650)," and "spec­
ify" near the beginning of subsection (a), 
inserted "rearing" following "the 
spawning" near the end of subsection (a), 
and deleted the former remaining provi­
sions of subsection (a), which read: "Before 
December 31, 1968, the specification may 
be made by designating areas within 
which all rivers, lakes, and streams are 
considered important for the spawning or 
migration of anadromous fish; provided, 
that the areas lie within ·50 miles of the 
coastline extending from Dixon Entrance 
through False Pass to Cape Menshikof, 
including all islands east of False Pass. A 
person giving notice under (b) of this sec­
tion before December 31, 1968, may, if the 
activity is to. take place within such a 
designated area, request. the commissioner 

to specify individually by name or 
the particular rivers, lakes, and 
parts of them within the area of 
described in the notice which 
tant for the spawning and 
anadromous fish. Upon receipt 
request the commissioner shall 
make the designation," suhot·.it.!l;tPcl 
class" for "air" preceding "mail" 
of the first .sentence of subsection 
stituted the last four sentences in 
tion (c) [which were 
redesignated as subsection (d) in 1 
the revisor] for the former material 
followed "work or use will begin" . 
end Of the former SeCOnd oellLtalcv, 

which read: "and shall require the 

50 

or governmental agency to obtain 
approval from him as to the omncttmc, 

the plans or specifications 
proposed construction or use is 

Editor's note.s. - Section 11, 
SLA 1980 provides: "A ""'~",;w.cao·•v•· 
unde1' AS 16.05.870(a) before 
1980 expires July 31, 1982, unl 



FISH AND- GAME § 16.05.870 

of fish and game 
the specification and deter­

the river, lake, stream or part 
, lake or stream to which the spec-

applies is important .for the 
rearing or migration of 
fish." 
of attorney general. - The 

of ~his section is to protect and 
fish imd game and other natural 

1964 Op. Att'y Gen., No. 10. 
has jurisdiction to enforce its 

· and game laws in national forests. 
Op.Att'y Gen., No. 10. 

's protective fish and game laws, 
this sectio11, complement rather 

with federal government 
in national forests and should be 

by both federal and state officials. 
Att'y Gen., No. 10. 

n"n"·rtnru~tlt of Fish and Game has 
jurisdiction over activities 

anadromous streams, over 
in streams "frequented by fish" if 

activities will result in the 
obstruction of that stream, arid 

land use activities within the state 
system: March 4, 1982, Op. Att'_y 

section gives the Department of 
Game· jurisdiction over non point 
sources adjacent to classified 

streams _or their tributaries 
sufficient mitigating mea­

create a direct and substan­
to pollution of the anadromous 

itself. March 4, 1982, Op. Att'y 

commissioner of the department of 
game has the power to adopt pro­
rules to implement this section 

establish by regulation the stan-
under which permits will be issued 
this section. March 4, 1982, Op. 

·Gen. · 
the Department ofFish and Game 

of Fisheries and Game have 
a general policy of requiring 

. specifications in _all instances 
specific types of activities, that 

policy can and perhaps must be codified by 
regulation. March 4, 1982, Op. Att'y Gen. 

The Department of Natural Resources, 
under the authority of AS 41.17.900(d), 
cannot preempt the regulatory authority 
of the commissioner of fish and ga;me 
under this section over nonpoint source 
-pollution of anadromous streams caused 
by logging activities. March 4, 1982, Op. 
Att'y Gen. 

There is no statutory basis in either AS 
46.03 or AS 41.17 for implying that the 
Department of Fish and Game's authority 
over "non-point source pollution" under 
this section is limited by the sec. 208 pro­
gram of the 1972 Federal Water Pollution 
Control Act (PL 92-500). March 4, 1982, 
Op. Att'y Gen. _ 

This section would seem to allow that 
the applicant submit, essentially, two 
permit applications - the first to deter­
mine whether a more detailed inquiry will 
be made, and the second to obtain the 
needed authorization. March 4, 1982, -Op. 
Att'y Gen. 

The phrase "pollution" in subsection (b) 
should be viewed as a jurisdictional inci­
dent distinct from the other listed results 
or aCtivities in that subsection and not as 
a specific enumeration whtch is to be 
construed to modify and limit the more 
general phrases. March 4, 1982, Op. Att'y 
Gen. 

The fundamental question concerning 
when a permit is required is whether the 
nature of the construction or work is such 
as to constitute a "desire to pollute," and 
not what the individual hopes will or will 
not happen. March 4, 1982, Op. Att'y Gen. 

When read together, this section and AS 
16.05.880 are a licensing statute. March 4,' 
1982, Op. Att'y Gen. 

There is no conflict between this section 
and AS 16.10.010. March 4, 1982, Op. 
Att'y Gen. 

This section has not been impliedly 
repealed by anything in Title 46, AS 41.17 
or AS 16.10.010. March 4, 1982, Op. Att'y 
Gen. 

NOTES TO DECISIONS 

roc~edlu:r·e for gaining per:rnission to 
controlled river or stream. ~ A 

seeking to ford a controlled river or 
must first give notice to the com­

and include in his notice suffi­
an,d specification" so that the 

~ .... ~.,,uncer- will know what he intends 
when he intends to do it, what risk 

he foresees from his activities to fish in the 
vicinity, and what steps he intends to 
undertake for their protection. The com­
missioner will then review the notification 
and either grant the request, reject the 
application, or request "full" plans -and 
specifications requiring the actor to go -into 
greater detail and answer specific ques-
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tions. Schnabel v. State, Ct. App. Op. No. 
250 (File No. 7273), 663 P.2d 960 (1983). 

Rejection of a request to ford need 
not be preceded by a request for full 
plans and specifications unless the com­
missioner lacks sufficient information to 

make a determination on the "'PJJHc.aLJ,Dn';' 

Schnabel v. State, Ct. App. Op. No. 
(File No. 7273), 663 P.2d 960 (1983). 

Stated in Southeast Alaska 
tion Council, Inc. v. State, Sup. Ct. 
2662 (File No. 5855), P.2d 

Sec. 16.05.880. Construction without approval prohibited. · 
per'soli or governmental agency begins construction· on a work 
project or use for which notice is required by AS 16.05.870 without 
providing plans and specifications subject to the approval of the 
missioner for the proper protection offish andgame, and without 
having obtained written approval of the commissioner as to 
adequacy of the plans and specifications submitted for the protection . 
fish and game, the person or agency is guilty of a misdemeanor. 
person or governmental agency is convicted of violating AS 16.05 
- 16.05.895 or continues a use, work or project without fully 
plying with AS 16.05.870 - 16.05.895, the use, work, or project 
public nuisance and is subject to abatement. The cost of 
specified river, lake, or stream to its original condition shall be 
by the violator and shall be in addition to the penalty imposed by 
court.(§ 31 art I ch 94 SLA 1959; am§ lch 180 SLA 1960; am§ 1 
132 SLA 1962; am § 2 ch 89 SLA 1966) 

Cross references.- For criminal pen­
alties, see AS 16.05.900. 

Opinions of attorney general. -

When read together, AS 16.05$70 
section are a licensing statute. 
1982, Op. Att'y Gen. 

NOTES TO DECISIONS 

Procedure for gaining permission to 
ford controlled river or stream. - A 
person seeking to ford a controlled river or 
stream must first give notice to the com­
missioner and include in his notice suffi­
cient "plans and specification" so that the 
commissioner will know what he intends 
to do, when he intends to do it, what risk 
he foresees from his activities to fish in the 
vicinity, and what steps he intends to 
undertake for their protection. The com­
missioner will then review the notification 
and either grant the request, reject the 

application, or request "full" plans · · 
specifications requiring the actor to 
greater detail and answer · 
tions. Schnabel v. State, Ct. App. 
250 (File No. 7273), 663 P.2d 960 

Rejection of a request to 
not be preceded by a request 
plans and specifications unless 
missioner Jacks sufficient · 
make a determination on the GL!Jf'u~ao•~ 
Schnabel v. State, Ct. App. Op. No. 
(File No. 7273), 663 P.2d 960 (1983) .. 

Sec. 16.05.890. Exemption for emergency situations. 
emergency arising from weather or stream flow conditions, the 
ment, through its authorized representatives, shall issue oral 
to a riparian owner for removing obstructions or for repairing 
structures without the necessity of submitting prepared 
specifications as required by AS 16.05.870. (§ 31 art I ch 94 SLA 
am § 1 ch 180 SLA 1960; am § 1 ch 132 SLA 1962) 
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Department of Fish and Game 
 

HABITAT SECTION 
Matanuska-Susitna Area Office 

 
1801 South Margaret Drive, Suite 6 

Palmer, Alaska 99645-6736 
Main: 907.861.3200 

Fax: 907.861.3232

 
 
 
December 13, 2023 
 
 
RE: Addendum No 1 (of 1) to the Legislative History of Alaska Statutes Pertaining to the 

Proper Protection of Anadromous Fish and to the free passage of both anadromous and 
resident fish 

 
Pursuant to Executive Order 107 on February 10, 2003 by Governor Frank Murkowski, the 
Division of Habitat and Restoration in the Alaska Department of Fish and Game (ADF&G) was 
transferred to the Department of Natural Resources (DNR) as the Office of Habitat Management 
and Permitting. The Title 16 statutes changed from AS 16.05.840 – 16.05.900 to AS 41.14.840 – 
AS 41.14.900. The consultive role of the ADF&G under the Forest Resources and Practices Act 
(AS 41.17) was also moved to the DNR. On February 13, 2008, pursuant to Executive Order 114 
by Governor Sarah Palin, the office was transferred back to the ADF&G as the Division of 
Habitat and AS 16.05 amended to include the current statutes as AS 16.05.841 – AS 16.05.901. 
No changes to the actual wording in the statutes occurred during the time Habitat was at DNR. 
 
In addition, on August 26, 2019, the Deputy Commissioner, Ben Mulligan confirmed that with 
the elimination of the Director position in the Division of Habitat, that Habitat would henceforth 
be the Habitat Section. 
 
Compiled by: 
 
Al Ott 
Ron Benkert 
Sarah Myers 
Alaska Department of Fish and Game 
Habitat Section 
 
Enclosures: Executive Order No 107 
         Executive Order No 114 
 



FRANK H . MURKOWSKJ 

Govs::~NOR 

C:OVI:~NOR'l."GOV . ~.A.TIL. AI(,t.l$ 

The Honorable Pete Kott 
Speaker of the House 
Alaska State Legislature 
State Capitol, Room 208 
Juneau,AJC 99801-1182 

Dear Speaker Kott: 

STATE OF ALASKA 
OFFICE OF' THE GOVERNOR 

JUN!::AU 

February 10, 2003 

·. · ... 

·· .... 

1'. 0 . !!lOX 110001 
JuNEAu, A~sK" 9ee11..000 1 -

(907) 41s-3!500 :5 
,.1\X (907l 4e!l ·3!1::~z 

www. c:ov. s-r .o. n: .... >< . Uli 

Under the authority of ait III, sec. 23, of the-Alaska Constitution, I am 
transmitting an Executive Order transferring certain functions relating to the 

· protection of fish habitat from the Department of Fish and Game to the 
Department of Natural Resources (DNR) . 

Currently, the division of habitat and restoration in the Department of 
Fish and Game oversees the requirements of AS 16.05.~40, relating to 
maintaining fish passage whenever a stream frequented by fish is obstructed. 
The same division oversees the permitting function laid out in AS 16.05.'870, 
which ensures the protection of water bodies important for anadrom.ous fish. 
·To better coordinate these complex and important functions vvith the 
management of our state's resources, it makes sense to transfer them·to the 
DNR under the supervision of a deputy commissioner of that department. · I 
envision that the ~pert staff needed to carry out these functions will join the: 
DNR. · 

Because this function now will n:side in the DNR, the important 
consultative role of the Department of Fish and Game under the Forest 
Resources and Practices Act (AS 41.1 7) (Act) also must be moved to the DNR; 
the Executive Order assigns that role to the same DNR deputy commissioner. 
At the same time, the role currently assigned to the commissioner' of natural 
resources in the Act is transferred to the state forester in the division of 
forestry, preserving the balance between forest stewardship and stream 
preservation that the legislature envisioned. 



Th~ Honorable Pete Kott 
February 10, 2003 
Page 2 

These changes will help us achieve efficient, fair, and balanced review of 
projects that seek to tap our state's natural resources. 

~~ 
k H. Murkowski 
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EXECUTIVE ORDER NO. 107 

Under the authority of art. ill, sec. 23, of the Alaska Constitution, I order the fallowing: 

* Section 1. The uncodified law of the State of Alaska is amend.ed by adding a new section 

to read: 

FlNDINGS. · · k governor, I find that the transfer of certain functions relating to the 

protection of fish habitat in rivers, lakes, end streams of the state, and related functions 

regarding :fish and ga.o1fl protection, from the Department of Fish and Game to a deputy 

commissioner of natural resources would be in the best interests of efficient administration. 

To preserve the existing statutory balance between stream prese:rvation and forest 

stewardship, the role currently assigned to the commissioner of natural resources under the 

Forest Resources and Practices Act is transferred to the state forester m the division of 

forestry, Department of Natural Resources. These transf~ will permit closer and more 

balanced coordination, improving the pl.arJ.Iting process for projects affectiDg these bodies of 

wator. 

"'Sec. 1.. AS 16.05.920(a) is amended to read: 

(a) Unless .permitted by AS 16.05 -AS 16.40. bv AS 41.14, or by regulation 

adopted under AB 16.05 - AS 16.40 or AS 41.14, a person may not take, possess, 

transport, sell, offer to sell, purchase, or offer to purcb.ase fish, game, or rnal·iu.e 

aquatic plants, or any part of fish, game, or aquatic plants, or a nest or egg of fish or 

game. 

*Sec. 3. AS 16.05.925(a) is amended to read: 

(a) Except as provided in AS 16.05.430, 16.05.665, 16.05.722, 16.05.723, . 

16.05.783, 16.05.831, [16 .05.860, i\ND] 16.05.905, :md AS 41.14.860, a person who 

violates AS 16.05.920 or 16.05.921 , or a regulation adopted under this chapter or 

-1- EO 107 
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1 AS 16.20, is guilty of a class A misdemeanor. 

2 *Sec. 4 . .AS 16.20.070 is amended to read 

3 Sec. 16.20.070. Relatioruhip to other laws . .AS 16.20.050 and 16.20.060 do 

4 not affect AS 41.14.870- 41.14.890 [AS 16.05.870- 16.05.890]. 

5 .. * Sec. 5. AS 41 is amended by adding a new chapter to read: 

6 Chapter 14. Rivers, Lakes, and Streams. 

7 Sec. 41.14.150. Enforcement authority. The following persons are peace 

8 officers of the state and they shall enforce this chapter: 

9 (1) an employee of the department authorized by the deputy 

10 co:n:mli.ssioner; 

11 (2) a police officer in the state; 

12 (3) any other person authorized by the deputy commissioner. 

13 Sec. 41.14.160. Duty to arrest. E'ach peace officer designated m 

14 AE 41.14.150 shall arrest a person violating a provision of this chapter, or any 

15 regulation adopted under this chapter, :in the peace officer's presence or view, and shall 

16 take the person for ~amination or trial before an officer or court of competent 

17 jurisdiction Ullless in the judgment of the peace officer It would be in the state's best 

18 :interest to issue a warning or a citation under AS 41.14.165. 

19 Sec. 41.14.165. Fonn and issuanc~ of citation. (a) When a peace officer 

20 stops or contacts a person conccming a violation of this chapter or of a regulation 
I 

21 adopted undc:r this chapter that i.9 a misdemeanor, the peace officer may, ill. the 

22 officer's discretion, issue a citation to the person as provided in AS 12.25.180. 

23 (b) The supreme court shall specify by rule or order those misdemeanors that 

24 are appropriate for disposition without court appearance, and shall establish a schedule 

25 of bail amounts. Before establishing or amending the schedule of bail amounts 

26 required by this subsection, the supreme court shall appoint and coilSUlt with an 

27 ad-visory co.II!IlJittee consisting of two officers of the division of fish and wildlife 

28 protection of the Department of Public Safety, two representatives of the department, 

29 two district court judges, and the chairp~sons of the House and Senate Judiciary 

30 Committees of the legislature. The II:laXimum bail amount for an offense may not 

31 exceed the maximum fine gpec'Jied by law for that offense. If the misdemeanor for 

I EO 107 
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1 which the citation is issued may be disposed of without court appearance, the :isBUing 

2 peace effie~ shall\Vrite on the citation the amount of bail applicable to the violation. 

3 (c) A person cited for a misdemeanor for whi.ch a bail amount has been 

4 established under (b) of this section may, within 15 days after the date of the citation, 

5 mail or personally deliver to the clerk of the court in which the citation is filed by th.e 

6 peace officer 

7 (1) the amount ofbailindicated on the citation for that offense; and 

8 (2) a copy of the citation indicating that the right to an appearance is 

9 waived, a plea of no cont~t is ent~ed and the bail is forfeited. 

10 (d) When bail has been forfeited under (c) of this section, a judgment of 

11 conviction shall be entered. Forfeiture . of bail and all seized items is a complete 

12 satisfaction for the misdemeanor. The clerk of the court accepting the bail shall 

·13 provide the offender with a receipt s~g that fuct if requested. 

14 (e) If the person c:ited fails to pay the bail amount established under (b) of this 

15 section or to appear in court as required, the citation is considered a summons for a 

16 misdemeanor. 

17 (f) Notwitbstaniling other proVISlOns of l.otw, if a person cited for a 

18 misdemeanor for which a bail amount has been establis.h.ed under (b) of this section 

) 19 appears in court and is found guilty, the penalty that is imposed for the offense may 

20 not exceed the bail am.ount for that offense established under (b) of this section. 

21 Sec. 41.14.170. Power to execute warrant. Each peace officer designated in 

22 A$ 41.14.150 may execute a wa:rrant or other process issued by an officer or court of 

23 competent jurisdiction for the enforcement of this chapter, and may, with a se5rch 

24 warrant, search any place at any time. The judge of a court having jurisdiction may, 

25 upon proper oath or affinnation showing probable cause, issue a. warrant in all cases. 

26 Sec. 41.14.180. Power to search without wa.n-a.nt. Each peace officer 

27 designated :in AB 41.14. 150 may without a warrant search any thing or place if the 

28 search is reasonable or is not protected from searches and seizures without warrant 

29 within the mcmlln.g of art. I, sec. 14, Alaska Constitution, which specifically 

30 enumerates "persons, houses and other property, papers, and effects." However, 

31 before a search without warrant is made a signed written statement by the person 

II 
I I 

-3-
ilQW :-ex:: Ullderl.:.ned (DELZ'!':s..D :-SXT 3F.AC:KETE.D) 

EO 107 



23-GHl07l\A 

making the search sb.all. be submitted to the person in control of the property or object 

2 to be searched, stating the reason the search is being conducted. A written receipt 

3 shall be given by the person conducting the search for property which is taken as a 

4. result of the search. The enumeration of specific things does not limit the meaning of 

5 . words of a general nature. 

6 Sec. 41.14.190. Seizm-e and disposition of equipment. Boats, aircraft, 

· 7 automob11es or other yehicles, sleds, and other paraphernalia. used in or in aid of a 

8 violation of this chapter or a regulation adopted under this chapter may be seized 

9 under a valid search, and all fish and game, or parts of fish and game, or nests or eggs 

10 of birds, taken, transported, or possessed contrary to the provisions of this chapter or a 

11 regulation adopted under this chapter shall be seized by any peace offic~ designated 

12 in AS 41.14.150. Upon conviction of the offender or upon judgment of the court 

13 having jurisdiction that the item was taken, transported, or possessed in violation of 

14 this chapter or a regulation adopted under this chapter, all fish and game~ or parts of 

15 them are forfeited to the state and shall be disposed of as directed by the court. If sold, 

16 the proceeds of the sale shall be transmitted to the proper state officer for deposit in 

17 the general fund. Boats, aircraft, or other vehicles, sleds, and other paraphernalia 

18 seized under the provisions of this chapter or a regulation adopted under this chapter, 

19 unless forfeited by order of the court, shall be returned, after completion of the case 

20 and payment of the fine, if any. 

21 Sec. 41.14.19S. Forfeitnre of equipment. (a) Vessels, mcraft, other motor 

22 vehicles, sleds, and ather paraphernalia or gear used in or in aid of a 'Violation of this 

23 chapter, or regulations adopted under this chapter, and all fish and game or parts of 

24 fish and game or nests or eggs of birds taken, transported, or possessed contrary to the 

25 pro-visions of this chapter, or regulations adopted under this chapter, may be forfeited 

26 to the S""L.ate 

27 (1) upon conviction of the offender in a criminal proceeding of a 

28 violation of this chapter in a court of competent jurisdiction; or 

29 (2) upon judgment of a court of competent jurisdiction in a proceeding 

30 in rem that an item specified above was used in or in aid of a violation of this chapter 

31 or a regulation adopted under tbjs chapter. 
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(b) It~:IDS specified in (a) of this section may be forfeited under this section 

regardless of whether they were seized before instituting the forleiture action. 

(c) An action for forfeiture under this section may be joined with an 

alternative action for damages brought by the state to recover damages for the value of 

fish and game or parts of them or nests or eggs of b:irds taken, transported, or 

possessed contrary to the provisions of this chapter or a regulation adopted under it. 

(d) It is no defense that the person who had the item specified in (a) of this 

section in possession at the time of its use and seizure has not been convicted or 

acquitted in a criminal proceeding resulting from or arising out of its use. 

(e) Forfeiture may not be made of an item subsequently sold to an innocent 

purchaser in good faith. The burden of proof as to whether the purchaser purchased 

the item innocently and in good faith shall be on the purchaser. 

(f) An item forfeited under thls section. shall be disposed of a.t the discretion of 

the department. Before the department disposes of an aircraft it shall consider transfer 

of ownership of the aircraft to the Alaska Wmg, Civil Air Patrol. 

Sec. 41.14.200. P~wer to administer oaths. Each peace officer designated in 

AS 41.14.150 may administer to or take from any person, an oath, affirmation, or 

affidavit when it is for tlSe m a prosecution or proceeding under or in the enforcement 

oftllis chapter. 

Sec. 41.14.840. F.i.sh.way required. If the deputy commissioner considers it 

necessary, every dam or other obstruction built by any person across a stream 

frequented by salmon or other fish shall be provid~d 'py that person 'With a durable and 

efficient fishway and a device for efficient passage for downstream migranta. The 

. fishway or device or both shall be maintained in a practical and effective manner in 

the place, form, and capacity the deputy commissioner approves, for which plans and 

specifications shall be approved by the deputy commissioner upon application. The 

fishway or device shall be kept open, unobstructed, and supplied with a sufficient 

quantity of water to admit freely the passage of fish through it. 

Sec. 41.14.850. Hatchery required. If a fishway over a dam or obstruction :is 

considered. impracticable by the deputy commissioner because of cost, the owner of 

the dam or obstruction, in order to compensate for the loss resulting from tbe dam or 

·5- EO 107 
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1 obstruction shall, at the owner's option 

2 ( 1) pay a lump sum acceptable to the deputy commissioner to the state 

3 fish and game fund; 

4 (2) convey to the state a site of a size satisfactory to the deputy 

5 commissioner at a place mutually satisfactory to both parties, and erect on it a fish 

6 hatchery, rearing ponds, necessary buildings, and other facilities . according to plans 

7 and specifications furnished by the commissioner of fish and game, and give a good 

8 and sufficient bond to furnish water, lights, and necessary money to operate and 

9 maintain the hatchery and rearing ponds; or 

1 0 (3) enter into an agreen::u:nt with the deputy conm:rission~, secured by 

11 good and sufficient bond, to pay to the fish and game fund the initial amount of money 

12 and annual pe;yments thereafter that the commissioner of fish and game considers 

13 necessary to expand, maintain, and operate additional facilities at ·existing· hatcheries 

14 within a reasonable distance of the dam or obstruction. 

15 Sec. 41.14.860. Penalty for viol2ting fisitway and hatchery requirements. 

16 (a) The owner of a dam or obstruction who fails to comply with AS 41.14.840 or 

17 41.14.8.50 o1· a regulation adopted under A$ 41.14.840 or 41.14.850 within a 

18 reasonable time specined by written notice from the deputy co:rmni3sioner is guilty of 

19 a ri:Jisdemeanor, and is punishable by a fine of not more than $1,000. Eac~ day. the 

20 owner :fai1s to comply co.ostitutes a s~arate offense. 

21 (b) In addition to the fine, the dam or other obstructioo managed, controlled, 

22 or o'WD.ed by a person violating AS 41.14.840 or 41.14.850 or a regulation adopted 

23 under AS 41.14.840 or 41.14.850 is a public nuisance and is subject to abate:ment 

24 Sec. 41.14.870. Protection of fish :m.d :ame. (a) The deputy commissioner 

25 shall, in accordance with AS 44.62 (Administrative Procedure Act), specify the 

26 various rivers~ lakes, and streams or parts of them that are imponant for the spawning, 

27 re2ring, or migration of anadromous fish. · 

28 (b) If a person or governmental agency desires to construct a hydraulic 

29 project, or usc, divert, obstruct, pollute, or change the natural flow or bed of a 

30 specified river, lake, or stream, or to use wheeled, tracked, or excavating equipment or 

31 !og-dr~oing equipment in the bed of a specified riYcr, lake, or stream, the person or 

EO 107 -6-
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1 governmental agency shall notify the deputy commissioner of thi.s intention before the 

2 beginning of the construction or use. 

3 (c) The deputy commissioner shall acknowledge receiving the notice by return 

4 first class mail. If the deputy commissioner detennines that the following information 

5 is required, the letter of ack:riowledgement shall require the person or govemm~ 

6 agency to submit to the deputy commissioner: 

7 (1) full plans and specifications of the proposed construction or work; 

8 (2) complete plan.s and specifications for the proper protection of fish 

9 and game in connection with the construction or work, or in connection with the use; 

10 and 

11 (3) the approximate date the construction, work, or use will begln. 

12 (d) The deputy commissioner shall approve the proposed constru.ction., work, 

13 or use in writing unless the deputy commissioner finds the plans and specifications 

14 insufficient for the proper protection of fish and game. Upon a finding that the plans 

15 and specifications are insufficient for the proper protection of fish and game, the 

16 · deputy corl:n:nissioner shall notify the person or governmental agency that submitted 

17 the plans and specifica:t.i.ons of that finding by first class mail. The person or 

18 governmental agency may, within 90 days of receiving the notice, initiate a hearing 

19 under AS 44.62.370. The bearing is subject to AS 44.62.330 ~ 44.62.630. 

20 s~c. 41.14.880. Construction without appro-val prohibited. If a. person or 

21 govermncntal agency begins construction on a work or project or 1JSe for which notice 

22 is required by AS 41.14. 870 without first providing plans and specifications subject to 

2p the approval of the deputy commissioner for the proper protection of fish and game, 

24 and without first having obtained written approval of the deputy commissioner as to 

25 the adequacy of the plans and specifications submitted for the protection of fish and 

26 garne, the person or agency is guilty of a misdemeanor. If a person or governmental 

27 agency is convicted of violating AS 41.14.870- 41.14.895 or continues a use, work, or 

28 project without fully co:x:nplying with AS 41.14.870 - 41.14.895, the use, work, or 

29 project is a public nuisan.ce and iB subject to abatement. The cost of restoring a. 

30 specified river, lake, or stream to its original condition shall be borne by the violator 

3 1 and shall be m addition to the penalty imposed by the court. 

-1- EO 107 
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1 Sec. 41.14.890. E:xemption for emer~ency situa-tions. In an 'emergency 

2 arising from weather or stream flow conditions, fue deputy commissioner, through 

3 authorized representatives, shall issue oral permits to a riparian owner for removing 

4 obstructions or for repairing existing structures without the necessity of submitting 

5 prepared plans and specifications as required by AS 41.14.870. 

6 Sec. 41.14.895. Penalty for causing material damage. If a person or 

7 governmental agency fa.i1s to notify the deputy commissioner of any construction or 

8 use that causes matcrial damage to the spawning beds or prevents or int erferes with 

9 the migration of anadromous fish, or by neglect or noncompliance with plans and 

10 specifications required and approved by the deputy cOIDJDissioner causes material. 

11 damage to the spawning beds or prevents or interferes with the migration . of 

12 anad.romous fuh, the person or governmental agency shall be guilty of a misdemeanor. 

13 Sec. 41.14.900. Penalty for 'Violations of AS 41.14.870 - 41.14.895. (a) A 

14 person who violates AS 4 1. 14.870- 41.14.895 is guilty of a class A misdemeanor. 

15 (b) The court shall transmit the proceeds of all fines to the proper state officer 

16 for deposit in the general :fu!td. of the state. 

17 Sec. 41.14.990. Defmitioru. In this chapter, unless the co:Ot~ otherwise 

18 requrrea, 

19 (1) "commissioner" means the commissioner of natural resources; 

20 (2) 11department" means the Department ofNatural R~ource~; 

21 (3) "deputy commissioner" means the deputy commissioner of natural 

22 resources appointed Uilder AS 44.37.055; 

23 ( 4) "fub." has th.e meaning given in AS 16.05.940; 

24 (5) "game" hasthemean:inggiYen:inAS 16.05.940; 

25 (6) "take" has the meaning given mAS 16.05.940. 

26 *Sec. 6. AS 41.17.010 ia amended to read: 

27 Sec. 41.17.010. Declaration ofin.tent. The legislature declares that 

28 (1) the forest resources of Alaska are among the most -valuabk natural 

29 resources of the state,' and furnish timber and wood products, fish and w:ildlife, 

30 tourism, outdoor recreation, water, soil, air, minerals, and general .health. and welfare; 

31 (2) economic enterprises and other activitie3 and pursuits derived from 
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1 forest resources warrant the continuing recognition and support of the state; 

2 (3) the state has a fundamental obligation to ensure that management 

3 of forest resour~ guarantees perpetual supplies of renewable resources, provides 

4 nonrenl:wabte resources in a manner consistent with that obligation, and serves th.e 

5 needs of all Alaska for the many products, benefits, and services obtained from than; 

6 (4) goyernment administration of forest resources should combine 

7 professional management services, regulatory measures, and economic incentives in a 

8 compl..emmtary fashion, and should draw upon the expertise of professional foresters 

9 in conjunction with other disciplines; 

10 (5) under the leadeTship of the Department of Environrncntal 

11 Conservation as lead agency, the state should exercise its full responsibility and 

12 authority for control of nonpoin± source pollution with respect to the Federal Water 

13 Pollution Control Act, as amended; 

14 (6) subject to AS41.17.098(c), the provisions of this chapter, and 

15 regulations adopted under this chapter, with the approval of the Department of 

. 16 Environmental Conservation, establish the nonpo:int source pollution requirc:mcD.ts 

17 under state law and sec. 319 af the Clean Water Act for activities subject to tills 

) 18 chapter; 

19 (7) except for activities subject to AS 41.14.840 or 41.14.870 

20 [AS 16.05.840 OR 16.05.870] and regulations authorized by those sections, this 

21 chapter and regulations adopted under tbi9 chapter establish the fish habitat protection. 

22 standards, policies, and rcvirn- processes under state law. 

23 *Sec. 7. AS 41.17.04l(e) is amended to read: 

24 (e) The division shall serve as staff to the board. The depart:Inent, the deputv 

25 commissioner [DEPARTM:ENT OF FISH AND GAME], and the Department of 

26 Enwonmen.tal Conservation shall provide technical staffing and information as 

27 needed by the board. 

28 '1<: Sec. 8. AS 41.17. 04 7 (c) is amended to read: 

29 (c) The board, working with the division [DEPARTMENT], the Department 

30 of Environmental Conservation, the deputv commissioner (DEPARTMENT OF 

31 FISH AND GA1v1EJ, other affected agencies and parties, and the forest-dependent 
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1 industries, shall conduct an annual survey of research needs related to forest practices. 

2 The board shall review research proposals and shall make recommendations to 

3 promote research projects that would address these needs to the · governor and the 

4 legislature: 

5 *Sec. 9. AS 41.17 .047(d) is amended to read: 

. 6 (d) The board shall coordinate the monitoring of the imple.rnartation and 

7 effectiveness of this chapter, the regulations, and best management practices adopted 

8 under this chapter in. meeting state water quality standards, fish and wildlife habitat 

9 requirements, and other forestry objectives. The board shall report annually to the 

1 0 governor on. the effectiveness of this chapter and regulations adopted under i.t, with its 

11 recommendations fur changes and for needed research and monitoring. The board 

12 shall notify the legislature that the annual report is available. The state forester, the 

13 deputv commissioner [DEP .ARTivmNT OF FISH .A.ND GAME], and the .Department 

14 of Enmoill!leiltal Conservation shall each present an annual report, indepen.dently, to 

15 the board on the effecti-veness of this chapter, the regulatioos, and best management 

Hi practices adopted under this chapter that protect the resources for which they have 

17 statutory responsibility, and shall make recommendations for changes to correct 

18 procedural or substantive probk::ms. The board shall include the reports as part of its 

19 aonual report. The board shall hold hearings at least once annually in southeast, 

20 southceritral, and interior Alaska for purposes of taking public testimony on the 

21 subjects. 

22 *Sec. 10. AS 41.17.055 is amended to read: 

23 Sec. 41.17.055. Powers and duties of the state forester 

24 [CO:M.MISSIONERJ. (a) The sta.te forester (CO:tvfMISSIONER] may designate 

25 and operate experimental and research forests on. state land consistent with the 

26 l:imitatiom of .AS 38.05.300. Laboratories and other facilities may be employed in 

27 conjunction with those forests. 

28 (b) The state forester [CO'MlvfiSSIONER] may establish and mainta:in forest 

29 vegetation nurseries and greenhouses for planting stock to be made available, with or 

30 without charge, to organizations, institutions, government agencies, :individuals, and 

3 1 businesses for reforestation, afforestation, and related purposes. 

1 EO 107 -10-
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·(c) The state forester [COMMISSIONER] :is authorized to undatake 

2 cooperative forestry programs, extension services, and edu..cation prograrm, and to 

3 otherwise offer a full range of professional management services to the interested 

4 public. When the state forester [COlv111ISSIONBR] considers it beneficial, · the state 

5 forester [CO:MMISSIO~R] may participate in federal assistance programs by 

6 accepting assistance in whatever form offered 

7 (d) The state forester [CO.MMISSIONER] may deVelop regulations under 

8 this chapter as part of the state program. for control of nonpoint source pollution under 

9 the Federal Water Pollution Control Act, as amended. However, the Department of 

10 Bnviromnental Conservation :is the lead agency for water quality and control of . 

11 nonpoint source pollution under that Act, and the regulations are therefore subject to 

12 the approval of the com.nrissioner of environmental conservation. 

13 (e) In the adrrrini'ltration of this chapter, the state forester 

14 [CON.Tht.IISSIONER] sb.all consult with and draw upon the expertise of interested 

15 organizations, enterprises, individuals, government agencies, educational institutions, 

16 and landowners. The state forestg · [CO:MJviTSSIONER] may enter into cooperative 

17 agreements and contracts with them to carry out this chapter. 

18 (f) The state forester [CO:MMISSIONERJ shall locate department personnel 

19 with forestry expertise throughout the state to facilitate public access to professional 

20 management services and other forest resources programs. 

21 (g) The state forester (COiv!MISSIONER] may take other actioDS necessary 

22 and proper for the administration of this chapter, including the adoption of regulations 

23 under AS 44.62 (A.dmiDistrarive Procedure Act) and AS 41.17.047. 

24 *Sec. 11. AS 41.17.070(a) is amended to read: 

25 (a) The state forester [CONIMJSSIONER] shall develop and continually 

26 maintain a long~range plan for the administration of this chapter th.at demonstrates that 

27 the provisions of AS 41.17.010 are being recogniz;~d and that the standards of 

28 AS 41.17.060 are being met. The state forester [CO.MMISSIONER] shall mr±ntain a 

29 current inventory or assessment of timber on forest land to assist in meeting the . 

30 requirements oftb:is section. 

31 *Sec. 12. AS 41.1 7.070(b) is amended to read: 

I 

I, 
1, 
II 
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(b) To maint.a±u a record of division decision making for public and agency 

2 re-view, the stlte forester [COlvDvllSSIONER] shall compile and index e.'leb decision 

3 made 1mder this chapter regarding clirectives, stop work orders, waivers from 

4 requirements, decisions of hearing officers, and decisions on appeals. The state 

5 · forester [CO:MMISSIONER] s.hall submit a summary of this record annually to the 

6 board. 

7 *Sec. 13. AS 41.17.080 is amended to read: 

8 Sec. 41.17.080. Regulations. (a) The state forester [CO:M:N.ITSSlONER] may 

9 adopt re~ations necessary to accomplish the purposes of this chapter meier AS 44.62 

10 (Administrative Procedure Act) regarding forest practices such as 

11 (1) road construction and maintenance, including 

12 

13 

14 

15 I . 

16 

17 

) 18 

19 

20 

. 21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
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(A) road location, construction, maintenance, and post-

operation management or removal; 

(B) landing location and construction; 

(C) drainage structures; 

(D) material sources and spoil disposal sites; 

(2) timber b..arvesring, including 

systems; 

(A) timber harvest UDit plaoning and <ksign; 

(B) felling and bucking; 

(C) cable yarding, shove~ tractor, and wheeled skidder 

(D) landing clean-up; 

(E) s!Mh disposal; 

(3) log transfer, sort yards, and storage facilities, inclucting 

(A) location, design, and construction; 

(B) maintenance; 

(C) clostrre; 

(D) log ~orage, rafting, and identiiication; 

( 4) reforestation, including 

(A) site preparation and rehabilitation; 

(B) prescnbed burn.ing, 
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(C) exemptions from reforestation requirements; 

2 (5) prevention and suppression afforest insects and diseases; 

3 ( 6) salvage logging; 

4 (7) vegetative management; and 

5 (8) fire and flood hazard management. 

6 · (b) The state forester [CO:MMISSIONER] shall adopt regulations specifying 

7 the information to be submitted under AS 41.17. 090( c) in the cktailed plan of 

8 operations to enable the division to determine whether the activities comply with the 

9 requirements of this chapter. 

10 (c) The state forester [COM11ISSIONER] may establish regions, districts, or 

11 other subdivisions of forest land in the state in which different regulations apply to 

12 reflect varying conditions :in the state or to facilitate administration. In adopting 

13 regulations, the state forester [CO:MMISSIONER] shall make appropriate distinctions 

14 between. public and private land. 

15 (d) The state forester [CO.M1v1ISSIONBRJ shall adopt only those regulations 

16 necessary to accomplish the purposes of this chapter and &hall avoid regulations that 

17 increase operating costs without yieldin~ significant benefits to public resources. 

) 18 *Sec. 14. AS 41.17.085(a) is amended to read: 

19 (a) An operator may apply throu~ the state forester [CON!MISSIONERJ .for 

20 permits required by other state agencies to operate on forest land, which applications 

21 may be forwarded to the conmssioner of enviroomental cons~tion for procedures 

22 u.nder AS 46.3.5. The state forester [CO:M.JvllSSIONER) shall notify the operator of 

23 the action tak.~:n. 

24 *Sec. 15. AS 41.17.087(b) is amended to read: 

25 (b) The state forester [COl'v1MISSIONER] shall adopt regulations that 

26 specify the standards Ullder which a variation will be granted for harvesting timber . 

27 within the riparian area of 

28 (1) a low gradient Type A water body with a width of five feet or less; 

29 and 

30 (2) other appropriate wat~ body types. 

31 * Sec..l6. AS 41.17.0S7(c) is amended to read: 
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1 (c) A determination by the state forester undo- (a) of this st::ction and 

2 regulations by the state forest~ [CO:tv!N1JSSIONER] undc::r (b) . of this section shall 

3 give due deferenc~ under AS 41.17.098. 

4 w Sec. 17. AS 41.17.090(b) is amended to read: 

5 (b) A forest landowner, timber owner, or operator may provide to the state 

6 forester [COivnvliSSIONER] a voluntary plan of operations that describes the lcng-

7 term plans for timber harvesting. The purpose of a voluntary plan is to give the 

8 division and the public an early opportunity to review plans, to identify areas of 

9 concern, and to allow the agencies and the public to provide local knowledge and early 

10 notice of potential problems to the forest landowner, timber owner, or operator. 

11 *Sec. 18. Af3 41.17.090(d) is amended to read: 

12 (d) Within :five days after receipt of a detailed plan o(operations under (c) of 

13 this section, the state forest~ shall distnbute the infonnation received under (c) of this 

14 section to the depntv commissioner, affected state agencies: and coastal districts, and 

15 shall distnbute the infonmtion r~ceived under (c)( I) ofthls section to each member of 

16 t.h.e public who has asked to receive copies of notifications for the affected area. 

17 *Sec. 19. AS 41.17.090(e) is amended to read: 

18 (e) Within 30 days aftet: receipt of a detailed plan of operations, the state 

19 forester shall review ilie plan to determine if the operations are consistent with this 

20 chapter and regulations adopted under this chapter. Opo-a:tions may b~gjn under the 

21 plan upon the expiration of the 30-day period or upon notice from. the state forester 

22 that the review has been completed, whichever occurs first, unless the division has 

23 issued a stop work order for a particular portion of the plan. or has notified the operator 

24 that a one-time, 1 0-day atens)on is necessary for agency review under 

25 AS 41.17.098(%). The operator may proceed with operatiow not covered by the stop 

· 26 work order, notice of field inspection, or the agency review. During the ~I!W of a 

27 detailed plaJJ. of operations, if a question arises concerning the proper classification of 

28 water body type for lJUI1'0Ses of the standards in AB 41.17.116(a), the deputy 

29 commissioner [DEP..A.RTMENT OF FISH A.J.'{D GA.J.\1E] may resolve the question. 

30 *Sec. 20. AS 41.17.098(a) is amended to read: 

31 (a) In administering this chapter, the stat~ forester [CO:MMISSIONER] shall 

j 
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1 coordinate with other agencies. the d.Eputv commissioner, and affected coastal 

2 districts that have jurisdiction over activities subject to regulation under th1s chapter. 

3 *Sec. 21. AS 41.17.098(b) is amended to read: 

4 (b) In a review or implementation of a detru1ed plan of operations under 

5 AS 41.17.090 and in a decision on a proposed variation from requirements under 

6 AS 41.17.087 , the state forester [COM1v.llSSIONBR] shall consider the cormnents of 

7 the deputy commissioner, each affected state agency and, where applicable, coastal 

8 districts. 

9 *Sec. 22. AS 41.17.098(c) is amended to read: 

10 (c) The state forester [CO:MJviTSSIONER] shall give due deference to the 

11 Department of Environmental Conservation in decisions concerning water quality. 

12 The commissioner of environmental conservation reta.ms the authority to adopt 

13 nonpoint source pollution regulations for activities subject to this chapter to the extent 

14 that regulations are not adopted by the state forester [COM!v.ITSSIONER OF 

15 NATURAL RESOURCES] and approved by the commission~ of environmental 

16 conservation under this chapter. The co:n::IO:li.ssioner of C'Jlvironmental conservation 

17 may withdraw approval of r~guiations adopted by the state forester 

18 [CON!MISSIONER OF NATURAL RESOURCES] under tbls chapter by followmg 

19 the procedure for the adoption, amendment, and repeal of regulations under 

20 AB 44.62.180- 44.62.290. 

21 *Sec.. 23. AS 41.17.098(d) is amended to read: 

22 (d) The state fore.ster [COM:MISSION.ER] shallrecogniz~ the expertise ofthe 

23 deputy commjssionq [DBP ARTMENT OF FISH AND G.AlvfE] with regard to fish 

24 and wildlife habitat On private land, the state for~te:r [CO:MJ;v:USSIONER] shall 

2S give due deference to the deputv commissioner [DEP .ARTh1ENT OF FISH AND 

· 26 GAME] regarding effects on fish habitat from timber operations including variations 

27 to riparian standards, designation of alternative site-specific riparian protection pl.ans, 

28 and road location dec:isioos within riparian areas. On public land, the state forester 

29 [COMMISSIONER] shall give due deference to the deputv commissioner 

30 ' [DEP .ARTNrBNT OF FISH AND GAN.IE] regarding effectS on :fish and wildlife 

31 habitat from timber operations including timber harvest in riparian areas, variations to 
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riparian standards, and road location decisions within riparian areas. In making 

2 decisions under AS 41.1 7.087, the state forester [CON!MISSIONER] shall recognize 

3 fish habitat as the primary value in riparian areas . 

4 'fl' Sec. 24. AS 41.17.098(e) is amended to read: 

5 (e) In this section, "due deference" means that deference that :is appropriate in 

6 the context of the agency's or deputv commissioner's expertise and &ea of 

7 responsiliility and all the evidence available to support a factual assertion. %ere due 

8 deference is given, if the state forester [CO}..OOSSIONER] does not agree with a 

9 commenting agency or the deputy commissioner, the state forester 

10 [CO:MM.ISSIONER] shall prepare a written statement of the re2.9o.ns for the 

11 disagreement. 

12 * Sec. 25. AS 41.17.110 is amended to read: 

13 Sec. 41.17.110. Conversion of forest land to other rues. An intention to 

14 convert forest land to other uses after timber harvesting may be stated ln. the 

15 notification submitted under AS 41.17.090. In that event, reforestation requirements 

16 adopted und.c!' this chapter do not apply, except that con-version shall be completed 

17 during the time set by regulnion for minimum reforestation of the land, and other 

18 requirements for revegetation may be i!nposed to the a-tent permitted by law. If the 

19 state foTester [C01vfMJSSIONER] finds at any time that the responsible party has 

20 failed to conform to the intent to convert as stated in. th.e notincation, the !!!.!! 
21 forester [CO:MMISSIONER] shall revoke approval of the conversion and require full 

22 compliance with reforestation requirements. 

23 * Sec. 26. AS 41.17.115 is amended to read: 

24 Sec. 41.17.115. Management of .rlparian areas; re~tions. (a) The~ 

25 forester (CON.fMISSIONER] shall protect riparian areas from the significant adverse 

26 effects of timber harvest activities on fish habitat and water quality. The m.anagement 

27 intent for ripanan areas is the adequate presenration of :fish habitat by maintAining a 

28 short- and long-t erm source of large woody debris, stream bank stability, channel 

29 morphology, water temperatures, stream flows, water quality, adequate nutrient 

30 cycling, food sources, clean spawning gravels, and sunlight. 

31 (b) The state forester [COM1vJJSSIONER] shall adopt regulations for the 
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1 protection of riparian <~reas; the regulations may include higher stand2rds of protection 

2 for fish and otha public resources on !.and managed by the department than on other 

3 public land or private land. The regulations may vary by region of the state and nrust 

4 take into consideration reasonable classification of water bodies and the economic 

5 feasibility of timber operations. 

6 *Sec. 27. AS 4L 17.116(b) is amended to read: 

7 (b) The state forester [CO:tvrMISSIONBRJ shall adopt regulations for private 

8 land outside of the coastal forest of spruce or hemlock that designate the riparian areas 
I 

9 to be protected and the restrictions on t:imber harvesting operations within the areas 

10 that are necessary for their protection under the management goals established in 

11 AS41.17.115. 

12 *Sec. 28. AS 41.17. 118(b) is amended to read: 

13 (b) The department [CO:MMISSIONER] may impose additional riparian 

14 protection standards for timber harvest operations ¢rough the adoption of l.aD.d use 

15 · plans under AS 38.04.065 and under forest management plans and reports under 

16 AS 38.05.112 andAS 41.17.230. 

17 *Sec. 29. AS 41.17.118(c) is amended to read: 

18 (c) In the absence of a site-specific detern:rination by the depntv 

19 commissioner [DEPARTMENT OF FISH M"D GAlvlE], the state foreuer 

20 [CO!vllv.IISSIONER] shall presume for planning purposes that a stream is anadromous 

21 if it is connected to anadromous waters that are without department [DBPARTivlENT 

22 OF FISH AND . GAME] documentation of a physical blockage and bas a stream 

23 gradient of 8 percent or less. 

24 * Sec. 3 0. AS 41.17.119 is amended to read: 

25 Sec. 41.17.119. Minimum riparian standards for other public land. On 

26 other public land. harvest of timber may not occur 

27 (1) within 100 feet from the shore or bank of an anadtomous or high 

28 value resident fish water body that is located south of the Alaska Range; 

29 I (2) vritbin 100 feet innnediately adjacent to an anadromou.s or high 

30 value resident fish water body north of the Alaska Range unless the division 1 

31 [COlYLMISSIONER] determines that adequate prote~.ion remains for the fish habitat. 

i 
II ., 
I. 

-17-
New :'exr:: '.'nd~r .!.:'..'J ,..,; (CELST5D 7'£X':' 3P.AC.~7:SD} 

EO 107 I 

r 

I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 . 

16 

17 

) 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

I. 

23-GHl 071 \A 

*Sec. 31. AS 41.17.120 is ~ded to read: 

Sec. 41.17.120. Inspections and investlaations. The state forester 
"' 

[COMMISSIONER] may inspect and investigate forest land and activities on it and 

may enter upon it in conjunction with any operations as necessary to ensure 

compliance with applicable regulations and requirements and to otherwise e:o.force the 

provisions of this chapter. Other staie agencies and the deputv commissioner have 

this same authority to the extent necessary to enforce their own laws and regulations 

on forest land Those agencies. the deputy commissioner, allii the state forester 

[CO!VlMISSlONER] shall coordinate their actions under this section. 

*Sec. 32. AS 41.17.900(c) is arne:nded to read: 

(c) The state forester [CO:M11ISSIONER] shall exempt by regulation from 

the provisions of this chapter 

(1) minor, small scale, or incidental commercial operations of little 

signfficance with respect to the purposes of.this c.b.apter; and 

(2) operations for priman1y noncoil'lii.1ercial purposes, :including but 

not limited to the harvesting of timber for personal use. 

*Sec. 3.3. AS 41.17.900(d) is am~d to read: 

(d) Notwithstanding anY other provision of this c:!lapta, the state forester :md 

~ commissioner may not employ the authority vested by this chapter so as to 

duplicate or preempt the statutory authority of other state agencies to adopt regulations 

or undertake. other administrative actions governing resources, values, or activities on 

forest land except for 

( 1) regulations under the Coastal Management Act; and 

(2) regulations1 if authorized by the comn::rissioner of enviroD.rDe:tJ.tal 

conservation, relatiD.g to control of nonpo:int source pollution. 

• Sec. 34. AS 41.17 is amended by addmg a :o~ section to read: 

Sec. 41.17.905. Independent authority. With respect to matters governed by 

this chapter, the deputy commissioneT does not have supervisory authority over the 

state forester . 

*Sec. 35. AS 41.17.910(a) is amended to read: 

(a) The deputy commissioner [DEPARTMENT OF FISH AND GAME] and 

:EO 107 -18-
Nsw ;sxc ~nae~2!~ed [DELET~ :EXT 3RACXBTED] 



23-GH1071\A 

1 the state forester [COMMISSIONER] shall work cooperatively with private forest 

2 landowners and timber owners to protect, maintain, and enhance wildlife habitat to the 

3 maximum extent practicable, consistent with the interests of the owners in the we of 

4 their timber resources. 

5 *Sec. 36. AS 41.17.910(b) is amended to read: 

6 (b) The deputv commissioner [DEPARTMENT OF FISH AND GAlvfE] 

7 shall provide educational and technical assistance and extension services to owners of 

8 private forest land or timber to assist in identifYing important wildlife habitat and to 

9 assist in designing voluntary management techniques that minimize adverse effects on 

1 0 wildlife habitat. 

11 *Sec. 37. AS 41.17.910(c) iB amended to read 

12 (c) The deputy commissioner [DEPARTMENT OF FISH AND GAME] and 

13 the landowner shall cooperate in identifying areas of important wildlife habitat on 

14 private forest land and in developing method.9 for their protection. Methods of 

15 protection for wildlife habitat may :include, w:ith the agreement of the landowner, the 

· 16 purchase of fe:: title, purchase of conservation ease~ents, and land exchallges. 

17 *Sec. 38. AS 41.17.950(1) is amended to·read: 

18 (1) "anadromous water body" means the portion of a fresh water body 

19 or estuarine area that 

20 (A) is cataloged under AS 41.14.870 [AS 16.05.870] as 

2 1 imoortant for anadromow fish; or 

22 (B) is not cataloged under AS 41.14.870 [AS 16.05.870] as 

23 important for anadromous fish but has been detCI'!lllned by the deputy 

24 commissioner [DEF ART1\1ENT OF ·FISH AND GAlviE] to contain or exhlbit 

25 evidence of anadromous fish in which event the anadromous portion of tb.e 

26 stream or waterway e::rtends up to the first point of physical blockage; 

27 '1: Sec. 39. AS 41.17.950 is amended by adding a new paragraph to read: 

28 (23) "deputy commissioner" means the deputy commissioner of natural 

29 resources appointed under AS 44.37.055. 

30 1< Sec. 40. AS 44.37 is amended by a.dcling new sections to read: 

31 Sec. 44 . .37.055. Deputy commissioner. The com:missioner of natural 
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1 resources shall appoint a deputy commissioner of natural resources. 

2 Sec. 44.37.060. Certain powers and dnties of the deputy commissiona. 

3 The deputy con::tn'liBsioner of natural resources appointed tinder AS 44.37.055 has, but 

4 not by way of limitation, the following powers ~d duties regarding functions Ullder 

5 AS 41.14 and AS 41.17: 

6 (1) to adopt regulations to carry out the purposes of AS 41.14.840-

7 41.14.900; 

8 (2) to enter into cooperative agreements with agencies of the federal 

9 govel"'ll'l.ent, educational institutio:os, or other agencies or organizations, when in the 

10 public interest, to carry out the purposes of AS 41.14.840- 41.14.900; 

11 (3) to initiate or conduct research necessary or advisable to carry out 

12 the purposes of AS 41.14.840 - 41.14.900; 

13 ( 4) to perform the functions assigned in AS 41.17. 

14 *Sec. 41. AS 44.62.330(a)(48) is amended to read: 

15 (48) the Department ofNatnral Resources (FISH AND G.Alv!E] as to 

· 16 functions relating to the protection of fish and game under AS 41.14.870 

17 [AS 16.05.870]; 

18 *Sec. 42. AS 46.15.020(b) is amended to read: 

19 (b) The commissioner shall 

20 (1) adopt procedural and substantive regulations to carry out the 

21 pro'VlSlODS of this chapter, taking :into consideration the responsibilities of the 

22 Departm.ent of En'Vironmen.tal Conservation under AS 46.03 and the Depart:ment of 

23 Fish and Game under AS 16; 

24 (2) develop and maintain a standardized procedure for processing 

25 applications and th.e issuance of authorizations, permits, and certifications under this 

26 chapt~ shall keep a public record of all applications for permits and ce:rtifi.cates and 

27 other documents filed in the con:m:rissioner's office; shall record all p~ts and 

28 certificates and amcn.dme:o.ts and orders affecting them and shall :index them in 

29 accordance with the source of the water and the name of the applicant or appropriator; 

30 shall require that temporary water use authorizations are valid only to the extent that 

31 the water withdrawal and use complies with applicable requirements of AS 41.14.870 

i/ 

II 

EOl~ ~~ 

N~w ~!!.Xt Um::ier2.!.-:eci (DELET2D ':'E!X':' 31<ACXE':'2D) 



23-GH1071\A 

1 [AS 16.05.870]; and sh.ill make the record of applications, including temporary water 

2 use applications· under AS 46.15.155 that have been accepted as complete, 

3 authorizations, permits, certificates, amen.dn::l_ents, and orders affecting them available 

4 to the public on the Intcmet; 

5 (3) cooperate with, asaist, advise, and coordinate plans with the 

6 federal, state, and local agencies, including local soil and water conservation districts, 

7 in matters relating to the appropriation, use, conservation, quality, disposal, or control 

8 of waters and activities related thereto; 

9 (4) prescnbe fees or service charges for any public service rendered 

10 consistent with. AS 37.10.050 - 37.10.058, except that the department may charge 

11 under regulations adopted by the department an annual $50 administrative service foo 

12 to ma.intam the water management program and a water conservation fee under 

13 AS 46.15.035; 

14 (5) before February 1 of each year, prepare a report descnbing the 

15 activities of the con:ttnissionor under AS 46.15.035 and 46.15.037; the commissioner 

16 shall notify the leg!slature that the report is available; the report most :include 

17 (A) information on the number of applications and 

) 18 appropriatiODS for the removal of water from one hydrological unit to another 

19 that were requested and that were granted and on the a:tllounts of water 

20 invol-vedi 

· 21 (B) information on the number and location of sales of water 

22 conducted by the coil'liilission~ and on the volume of water sold; 

23 (C) recor:om.en.dations of the commissioner for changes in state 

24 water law; and 

25 (D) a description of state revOJ.ue and expenses related to 

26 activities under AS 46.15.035 and 46. 15.037. 

27 *Sec. 43. AS 46.35.200(4) is amended to read: 

28 (4) "permit" means each of the following licenses, pCI'Illits or 

29 . authorizations required · to be obtained from a state agency before constructing or 

30 operating a project in the state, or any other license, permit or authorization which 

31 may be designated by the commissioner: 

I 
Ji 

li 
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(A) emission control pr::mit ~AS 46.14, 18 AAC 50.120; 

(B) open burning permit· AS 46.03 .020, 18 AA.C 50.120; 

(C) burnll1g permit during fire season- AB 41.15.050, 11 AAC 

(D) waste water disposal permit • .A.S 46.03 .100, 18 AAC 72; 

(E) solid waste disposal permit - AS 46.03.1 00, 18 A.AC 60~ 

(F) brine or other sah wata- waste disposal permit -

AS 31.05.030, 11 MC 22.250; 

(G) tidelands permit- AS 38.05.820, 11 AAC 62.710; 

(H) tidelands right-of-way or easement permi:t. AB 38.0.5 .820, 

11 AAC 62.810; 

(I) authorization for tidelands transportation- AS 38.05.110, 

11 AAC 76.205; 

AS 38.05.250; 

AS 38.05.145; 

72.050; 

(J) tide and submerged lands prospecting permit 

(K) mineral and geothermal prospecting permits -

(L) coal dcYelopment permit- AS 27.20.010, 11 AAC 46.010; 

(M) dam construction permlt- A$ 46.15.040, 11 AA.C 72.060; 

(N) water well pcrrcit- AS 31.05. 030, 11 AAC 22.140; 

(0) permit to appropriate· water - AS 46.15.040, 11 AAC 

(P) pe:rmit for use of timber or materials - AS 38.05.110, 

11 .AAC 76.185; 

76.540; 

62.820; 

(Q) special material use permit - AS 38.05.115, 11 AAC 

(R) special land use permit- .AB 38.05.035, 11 AAC 58.21 0; 

(S) limited personal use permit - AS 38.05.820, 11 .AAC 

(T) preferred use permit.- A.S 46.15.040, 11 MC 72.160; 

(U) surface use permit- AS 38.05.255, 11 MC 86.600; 
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(V) miscellaneous state land use permit • AS 38.05.035, 

11 AAC 96.010; 

(W) anadromous fish protection permit- former AS 16.05.870, 

5 AAC 95.100. AS 41.14.870. and re[!llations adopted under those 

statutes; 

18.010; 

(X) critical habitat area permit- AS 16.20.520- 16.20.530; 

(Y) state game refuge land permit- AS 16.20.050- 16.20.060; 

(Z) state park :incompatible use permit- AS 41.21.020, 11 AAC 

(AA) pesticides pcnni:t- AS 46.03.320, 18 AAC 90; 

(BB) surface oiling permit- AS 46.03 .740, 18 AAC 75; 

(CC) encroachment pennit- AS 19.25.200; 

(DD) utili±ypemrit -·AS 19.25.010; 

(EE) driveway permit- AS 19.05.020, 17 AAC 10.020; 

(FF) access roads permit- AS 41.:21.020, 11 AAC 18.020; 

. 16 (GG) right-of-way and easement permits - AS 38.05.850, 

17 11 AAC 58.200; 

) 18 (HH) right-of-way permit- AS 38.05.850; 

19 1t Sec. 44. AS 16.05.840, 16.05.850, 16.05.8607 16.05.870, 16.05.880, 16.05.890, 

20 16.05.895, and 16.05.900 are repealed. 

21 * Sec. 4~ .. !he uncodified la-w of the State of Alaska is amended by adding a new section to 

22 read: 

23 RETIREMENT SYSTEM STATUS OF CERTAIN TRANSFERRED EWLOYEES. 

24 (a) Notwithstanding sec. 4, ch. 27, SLA 1983, an employee of the Department of Fish and 

25 Game wh.o, on the day before the effecti-ve date of this Order, as authorized by sec. 4, ch. 27, 

26 SlA 1983 is accruing service credit as a peace officer under AS 39.35 by virtue of having 

27 been, on June 23, 1983, in a position as a "qualified employee of the Department ofFish and 

.28 Game," and whose position is transferred to the Department of Natural Resources as a result 

29 of this Order, continues to accrue st:I"Vice credit as a peace office!' under AS 39.35 after the 

30 transfer as long as the employee remains in a position descnoed :in this subsection, in the 

31 Department of Natural. Resources. 
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(b) Nothing in this section may be construed as guaranteeing continued employment 

2 rights to any state employee. 

3 (c) In this section, "qualified employee of the Department of Fish and Game" has the 

4 meaning given in AS 39.35.680 as that statute existed on June 22, 1983. 

5 'f( Sec. 46. The uncodified law of the State of Alaska is amended by adding a new section to 

6 read: 

7 TR.A..NSITION. (a) Litigation, hearings, investigations> and other proceedings 

8 pending under a law repealed by this Order, or -in connection with functions transferred by 

9 this Order, continue in effect and may be continued and completed notwithstanding a transfer 

10 or n:peal provided in this Order. 

11 (b) Regulations adopted to implement former AS 16.05.840 - 16.05.860 and former 

12 AS 16.05.870- 16.0.5.895 and to implement AS 41.17 and in effect on Aprill4, 2003, remain 

13 in effect and may continue to be implemented and enforced, consistent with the changes made 

14 by this Order, until amended or repealed. 

15 (c) Contracts, rights, liabilities, and obligations created by or under a law repealed by 

16 this Order, and in effect on April 14, 2003, remain in effect notwithstanding · this Orders 

17 taking effect. Records, equipment, appropriations, and other property of an agency of the 

18 state whose functions are transferred under this Order shall be transferred to implement the 

19 provisions of this Order. 

20 * Sec. 47. This Order takes effect April 15, 2003. 

DATED: 2 -II ""o .:5 
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Under the authority of art. III, sec. 23, of the Alaska Constitution, I order the following: 

2 * Section 1. The uncodified law of the State of Alaska is amended by adding a new 

3 section to read: 

4 FINDINGS . As governor, I find that the transfer back of certain functions relating to 

5 the protection of fish habitat in rivers, lakes, and streams of the state, and related functions 

6 regarding fish and game protection, from a deputy commissioner of natural resources to the 

7 Department of Fish and Game, would be in the best interests of efficient administration . To 

8 restore the statutory balance between stream preservation and forest stewardship, the role 

9 currently assigned to the state forester in the division of forestry, Department of Natural 

10 Resources, is transferred back to the commissioner of natural resources under AS 41.17 

11 (Forest Resources and Practices Act). 

12 * Sec. 2. AS 16.05 is amended by adding new sections to read : 

13 Sec. 16.05.841. Fishway required. If the commissioner considers it 

14 necessary, every dam or other obstruction built by any person across a stream 

15 frequented by salmon or other fish shall be provided by that person with a durable 

16 and efficient fishway and a device for efficient passage for downstream migrants. 

17 The fishway or device or both shall be maintained in a practical and effective manner 

18 in the place, form , and capacity the commissioner approves for which plans and 

19 specifications shall be approved by the department upon application. The fishway or 

20 device shall be kept open, unobstructed, and supplied with a sufficient quantity of 

2 I water to admit freely the passage of fish through it. 

22 Sec. 16.05.851. Hatchery required. If a fishway over a dam or obstruction is 

23 considered impracticable by the commissioner because of cost, the owner of the dam 
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or obstruction, in order to compensate for the loss resulting from the dam or 

2 obstruction shall, at the owner's option 

3 (1) pay a lump sum acceptable to the commissioner to the state fish 

4 and game fund; 

5 (2) convey to the state a site of a SIZe satisfactory to the 

6 commissioner at a place mutually satisfactory to both parties, and erect on it a fish 

7 hatchery, rearing ponds, necessary buildings, and other facilities according to plans 

8 and specifications furnished by the commissioner, and give a good and sufficient 

9 bond to furnish water, lights, and necessary money to operate and maintain the 

10 hatchery and rearing ponds; or 

11 (3) enter into an agreement with the commissioner, secured by good 

12 and sufficient bond, to pay to the fish and game fund the initial amount of money and 

13 annual payments thereafter that the commissioner considers necessary to expand , 

14 maintain, and operate additional facilities at existing hatcheries within a reasonable 

15 distance of the dam or obstruction. 

16 Sec. 16.05.861. Penalty for violating fishway and hatchery requirements. 

17 (a) The owner of a dam or obstruction who fails to comply with AS 16.05.841 or 

18 16.05 .851 or a regulation adopted under AS 16.05.841 or 16.05 .851 within a 

19 reasonable time specified by written notice from the commissioner is guilty of a 

20 misdemeanor, and is punishable by a fine of not more than $1 ,000. Each day the 

21 owner fails to comply constitutes a separate offense. 

22 (b) In addition to the fine , the dam or other obstruction managed, controlled, 

23 or owned by a person violating AS 16.05.841 or 16.05.851 or a regulation adopted 

24 under AS 16.05.841 or 16.05.851 is a public nuisance and is subject to abatement. 

25 * Sec. 3. AS 16.05 is amended by adding new sections to read: 

26 Sec. 16.05.871. Protection of fish and game. (a) The commissioner shall , in 

27 accordance with AS 44.62 (Administrative Procedure Act), specify the various 

28 rivers, lakes, and streams or parts of them that are important for the spawning, 

29 rearing, or migration of anadromous fish. 

30 (b) If a person or governmental agency desires to construct a hydraulic 

31 project, or use, divert, obstruct, pollute, or change the natural flow or bed of a 
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specified river, lake, or stream, or to use wheeled, tracked, or excavating equipment 

or log-dragging equipment in the bed of a specified river, lake, or stream, the person 

or governmental agency shall notify the commissioner of this intention before the 

beginning of the construction or use. 

(c) The commissioner shall acknowledge receiving the notice by return first 

class mail. If the commissioner determines that the following information is required, 

the letter of acknowledgement shall require the person or governmental agency to 

submit to the commissioner: 

( 1) full plans and specifications of the proposed construction or work; 

(2) complete plans and specifications for the proper protection of fish 

and game in connection with the construction or work, or in connection with the use; 

and 

(3) the approximate date the construction, work, or use will begin. 

(d) The commissioner shall approve the proposed construction, work, or use 

in writing unless the commissioner finds the plans and specifications insufficient for 

the proper protection of fish and game. Upon a finding that the plans and 

specifications are insufficient for the proper protection of fish and game, the 

commissioner shall notify the person or governmental agency that submitted the 

plans and specifications of that finding by first class mail. The person or 

governmental agency may, within 90 days of receiving the notice, initiate a hearing 

under AS 44.62.370. The hearing is subject to AS 44 .62.330 - 44.62.630. 

Sec. 16.05.881. Construction without approval prohibited. If a person or 

governmental agency begins construction on a work or project or use for which 

notice is required by AS 16.05 .871 without first providing plans and specifications 

subject to the approval of the commissioner for the proper protection of fish and 

game, and without first having obtained written approval of the commissioner as to 

the adequacy of the plans and specifications submitted for the protection of fish and 

game, the person or agency is guilty of a misdemeanor. If a person or governmental 

agency is convicted of violating AS 16.05.871- 16.05.896 or continues a use, work, 

or project without fully complying with AS 16.05.871 - 16.05.896, the use, work, or 

project is a public nuisance and is subject to abatement. The cost of restoring a 
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specified river, lake, or stream to its original condition shall be borne by the violator 

2 and shall be in addition to the penalty imposed by the court. 

3 Sec. 16.05.891. Exemption for emergency situations. In an emergency 

4 arising from weather or stream flow conditions, the commissioner, through 

5 authorized representatives, shall issue oral permits to a riparian owner for removing 

6 obstructions or for repairing existing structures without the necessity of submitting 

7 prepared plans and specifications as required by AS 16.05 .871. 

8 Sec. 16.05.896. Penalty for causing material damage. If a person or 

9 governmental agency fails to notify the commissioner of any construction or use that 

1 0 causes material damage to the spawning beds or prevents or interferes with the 

11 migration of anadromous fish, or by neglect or noncompliance with plans and 

12 specifications required and approved by the commissioner causes material damage to 

13 the spawning beds or prevents or interferes with the migration of anadromous fish , 

14 the person or governmental agency shall be guilty of a misdemeanor. 

15 Sec. 16.05.901. Penalty for violations of AS 16.05.871 - 16.05.896. (a) A 

16 person who violates AS 16.05.871- 16.05 .896 is guilty of a class A misdemeanor. 

17 (b) The court shall transmit the proceeds of all fines to the proper state 

18 officer for deposit in the general fund of the state. 

19 * Sec. 4. AS 16.05.920(a) is amended to read: 

20 (a) Unless permitted by AS16.05- AS16.40 [,BY AS41.14,] or by 

21 regulation adopted under AS 16.05 - AS 16.40 [OR AS 41.14], a person may not 

22 take, possess, transport, sell , offer to sell , purchase, or offer to purchase fish, game, 

23 or marine aquatic plants, or any part of fish, game, or aquatic plants, or a nest or egg 

24 of fish or game. 

25 *Sec. 5. AS 16.05.925(a) is amended to read: 

26 (a) Except as provided in AS 16.05.430, 16.05 .665, 16.05.722, 16.05.723, 

27 16.05.783 , 16.05.831, 16.05.861, and 16.05.905, [AND AS41.14.860,] a person 

28 who violates AS 16.05.920 or 16.05 .921, or a regulation adopted under this chapter 

29 or AS 16.20, is guilty of a class A misdemeanor. 

30 * Sec. 6. AS 16.20.070 is amended to read: 

31 Sec. 16.20.070. Relationship to other laws. AS 16.20.050 and 16.05 .060 do 
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not affect AS 16.05.871 - 16.05.891 [AS 41.14.870 - 41.14.890]. 

2 *Sec. 7. AS 41.17.010 is amended to read : 

3 Sec. 41.17.010. Declaration of intent. The legislature declares that 
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(1) the forest resources of Alaska are among the most valuable 

natural resources of the state, and furnish timber and wood products, fish and 

wildlife, tourism, outdoor recreation, water, soil , air, minerals, and general health 

and welfare; 

(2) economic enterprises and other activities and pursuits derived 

from forest resources warrant the continuing recognition and support of the state; 

(3) the state has a fundamental obligation to ensure that management 

of forest resources guarantees perpetual supplies of renewable resources, provides 

nonrenewable resources in a manner consistent with that obligation, and serves the 

needs of all Alaska for the many products, benefits, and services obtained from them; 

(4) government administration of forest resources should combine 

professional management services, regulatory measures, and economic incentives in 

a complementary fashion, and should draw upon the expertise of professional 

foresters in conjunction with other disciplines; 

(5) under the leadership of the Department of Environmental 

Conservation as lead agency, the state should exercise its full responsibility and 

authority for control of nonpoint source pollution with respect to the Federal Water 

Pollution Control Act, as amended; 

(6) subject to AS 41.17.098(c), the provisions of this chapter, and 

regulations adopted under this chapter, with the approval of the Department of 

Environmental Conservation, establish the nonpoint source pollution requirements 

under state law and sec. 319 of the Clean Water Act for activities subject to this 

chapter; 

(7) except for activities subject to AS 16.05.841 or 16.05.871 

28 [AS 41.14.840 OR 41.14.870] and regulations authorized by those sections, this 

29 chapter and regulations adopted under this chapter establish the fish habitat 

30 protection standards, policies, and review processes under state law. 

31 *Sec. 8. AS 41.17.041(e) is amended to read: 
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(e) The division shall serve as staff to the board. The department, the 

2 Department of Fish and Game [DEPUTY COMMISSIONER] , and the Department 

3 of Environmental Conservation shall provide technical staffing and information as 

4 needed by the board. 

5 *Sec. 9. AS 41.17.047(c) is amended to read: 

6 (c) The board, working with the department [DIVISION], the Department 

7 of Environmental Conservation, the Department of Fish and Game [DEPUTY 

8 COMMISSIONER], other affected agencies and parties, and the forest-dependent 

9 industries, shall conduct an annual survey of research needs related to forest 

10 practices. The board shall review research proposals and shall make 

11 recommendations to promote research projects that would address these needs to the 

12 governor and the legislature. 

13 * Sec.lO. AS 41.17.047(d) is amended to read: 

14 (d) The board shall coordinate the monitoring of the implementation and 

15 effectiveness of this chapter, the regulations, and best management practices adopted 

16 under this chapter in meeting state water quality standards, fish and wildlife habitat 

17 requirements, and other forestry objectives. The board shall report annually to the 

18 governor on the effectiveness of this chapter and regulations adopted under it, with 

19 its recommendations for changes and for needed research and monitoring. The board 

20 shall notify the legislature that the annual report is available. The state forester, the 

21 Department of Fish and Game [DEPUTY COMMISSIONER] , and the Department 

22 of Environmental Conservation shall each present an annual report, independently, to 

23 the board on the effectiveness of this chapter, the regulations, and best management 

24 practices adopted under this chapter that protect the resources for which they have 

25 statutory responsibility, and shall make recommendations for changes to correct 

26 procedural or substantive problems. The board shall include the rep011s as part of its 

27 annual report. The board shall hold hearings at least once annually in southeast, 

28 southcentral , and interior Alaska for purposes of taking public testimony on the 

29 subjects. 

30 * Sec.ll. AS 41.17.055 is amended to read: 

31 Sec. 41.17.055. Powers and duties of the commissioner [STATE 
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FORESTER]. (a) The commissioner [STATE FORESTER] may designate and 

operate experimental and research forests on state land consistent with the limitations 

of AS 38.05.300. Laboratories and other facilities may be employed in conjunction 

with those forests . 

(b) The commissioner [STATE FORESTER] may establish and maintain 

forest vegetation nurseries and greenhouses for planting stock to be made available, 

with or without charge, to organizations, institutions, government agencies, 

individuals, and businesses for reforestation, afforestation, and related purposes. 

(c) The commissioner [STATE FORESTER] is authorized to undertake 

cooperative forestry programs, extension services, and education programs, and to 

otherwise offer a full range of professional management services to the interested 

public. When the commissioner [STATE FORESTER] considers it beneficial, the 

commissioner [STATE FORESTER] may participate in federal assistance programs 

by accepting assistance in whatever form offered. 

(d) The commissioner [STATE FORESTER] may develop regulations 

under this chapter as part of the state program for control of nonpoint source 

pollution under the Federal Water Pollution Control Act, as amended. However, the 

Department of Environmental Conservation is the lead agency for water quality and 

control of nonpoint source pollution under that Act, and the regulations are therefore 

subject to the approval of the commissioner of environmental conservation. 

(e) In the administration of this chapter, the commissioner [STATE 

FORESTER] shall consult with and draw upon the expertise of interested 

organizations, enterprises, individuals, government agencies, educational institutions, 

and landowners. The commissioner [STATE FORESTER] may enter into 

cooperative agreements and contracts with them to carry out this chapter. 

(f) The commissioner [STATE FORESTER] shall locate department 

personnel with forestry expertise throughout the state to facilitate public access to 

professional management services and other forest resources programs. 

(g) The commissioner [STATE FORESTER] may take other actions 

necessary and proper for the administration of this chapter, including the adoption of 

regulations under AS 44.62 (Administrative Procedure Act) and AS 41.17.047. 
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*Sec. 12. AS 41.17.070(a) is amended to read: 

2 (a) The commissioner [STATE FORESTER] shall develop and continually 

3 maintain a long-range plan for the administration of this chapter that demonstrates 

4 that the provisions of AS 41.17.010 are being recognized and that the standards of 

5 AS 41.17.060 are being met. The commissioner [STATE FORESTER] shall 

6 maintain a current inventory or assessment of timber on forest land to assist in 

7 meeting the requirements of this section. 

8 * Sec.13. AS 41.17.070(b) is amended to read: 

9 (b) To maintain a record of division decision making for public and agency 

10 review, the commissioner [STATE FORESTER] shall compile and index each 

11 decision made under this chapter regarding directives, stop work orders, waivers 

12 from requirements, decisions of hearing officers, and decisions on appeals. The 

13 commissioner [STATE FORESTER] shall submit a summary of this record 

14 annually to the board. 

15 * Sec.14. AS 41.17.080 is amended to read: 

16 Sec. 41.17.080. Regulations. (a) The commissioner [STATE FORESTER] 

17 may adopt regulations necessary to accomplish the purposes of this chapter under 

18 AS 44.62 (Administrative Procedure Act) regarding forest practices such as 

19 (1) road construction and maintenance, including 

20 
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(A) road location, construction, maintenance, and post-

operation management or removal; 

(B) landing location and construction; 

(C) drainage structures; 

(D) material sources and spoil disposal sites; 

(2) timber harvesting, including 

(A) timber harvest unit planning and design ; 

(B) felling and bucking; 

(C) cable yarding, shovel , tractor, and wheeled skidder 

systems; 

(D) landing clean-up; 

(E) slash disposal ; 
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(3) log transfer, sort yards, and storage facilities , including 

2 (A) location, design, and construction; 

3 (B) maintenance; 

4 (C) closure; 

5 (D) log storage, rafting, and identification; 

6 ( 4) reforestation, including 

7 (A) site preparation and rehabilitation; 

8 (B) prescribed burning; 

9 (C) exemptions from reforestation requirements; 

10 (5) prevention and suppression of forest insects and diseases; 

11 (6) salvage logging; 

12 (7) vegetative management; and 

13 (8) fire and flood hazard management. 

14 (b) The commissioner [STATE FORESTER] shall adopt regulations 

15 specifying the information to be submitted under AS 41.17.090(c) in the detailed 

16 plan of operations to enable the division to determine whether the activities comply 

17 with the requirements of this chapter. 

18 (c) The commissioner [STATE FORESTER] may establish regwns, 

19 districts, or other subdivisions of forest land in the state in which different 

20 regulations apply to reflect varying conditions in the state or to facilitate 

21 administration . In adopting regulations, the commissioner [STATE FORESTER] 

22 shall make appropriate distinctions between public and private land. 

23 (d) The commissioner [STATE FORESTER] shall adopt only those 

24 regulations necessary to accomplish the purposes of this chapter and shall avoid 

25 regulations that increase operating costs without yielding significant benefits to 

26 public resources. 

27 * Sec.15. AS 41.17.087(b) is amended to read: 

28 (b) The commissioner [STATE FORESTER] shall adopt regulations that 

29 specify the standards under which a variation will be granted for harvesting timber 

30 within the riparian area of 

31 (1) a low gradient Type 1-A water body with a width of five feet or 
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less; and 

2 (2) other appropriate water body types. 

3 * Sec.16. AS 41.17.087(c) is amended to read: 

4 (c) A determination by the state forester under (a) of this section and 

5 regulations by the commissioner [STATE FORESTER] under (b) of this section 

6 shall give due deference under AS 41.17.098. 

7 * Sec. 17. AS 41.17. 090(b) is amended to read: 

8 (b) A forest landowner, timber owner, or operator may provide to the 

9 commissioner [STATE FORESTER] a voluntary plan of operations that describes 

10 the long-term plans for timber harvesting. The purpose of a voluntary plan is to give 

11 the division and the public an early opportunity to review plans, to identify areas of 

12 concern, and to allow the agencies and the public to provide local knowledge and 

13 early notice of potential problems to the forest landowner, timber owner, or operator. 

14 * Sec. 18. AS 41.17. 090( d) is amended to read: 

15 (d) Within five days after receipt of a detailed plan of operations under (c) of 

16 this section, the state forester shall distribute the information received under (c) of 

17 this section to [THE DEPUTY COMMISSIONER,] affected state agencies[,] and 

18 coastal districts, and shall distribute the information received under ( c )(1) of this 

19 section to each member of the public who has asked to receive copies of notifications 

20 for the affected area. 

21 * Sec.19. AS 41.17.090(e) is amended to read: 

22 (e) Within 30 days after receipt of a detailed plan of operations, the state 

23 forester shall review the plan to determine if the operations are consistent with this 

24 chapter and regulations adopted under this chapter. Operations may begin under the 

25 plan upon the expiration of the 30-day period or upon notice from the state forester 

26 that the review has been completed, whichever occurs first, unless the division has 

27 issued a stop work order for a particular portion of the plan or has notified the 

28 operator that a one-time, 1 0-day extension is necessary for agency review under 

29 AS 41 .17.098(t). The operator may proceed with operations not covered by the stop 

30 work order, notice of field inspection, or the agency review. During the review of a 

31 detailed plan of operations, if a question arises concerning the proper classification 
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of water body type for purposes of the standards in AS 41.17.116(a), the 

2 Department of Fish and Game [DEPUTY COMMISSIONER] may resolve the 

3 question. 

4 * Sec. 20. AS 41.17.098(a) is amended to read: 

5 (a) In administering this chapter, the commissioner [STATE FORESTER] 

6 shall coordinate with other agencies [, THE DEPUTY COMMISSIONER,] and 

7 affected coastal districts that have jurisdiction over activities subject to regulation 

8 under this chapter. 

9 *Sec. 21. AS 41.17.098(b) is amended to read: 

I 0 (b) In a review or implementation of a detailed plan of operations under 

11 AS 41.17.090 and in a decision on a proposed variation from requirements under 

12 AS 41.17.087, the commissioner [STATE FORESTER] shall consider the 

13 comments of [THE DEPUTY COMMISSIONER,] each affected state agency and, 

14 where applicable, coastal districts. 

15 *Sec. 22. AS 41.17.098(c) is amended to read: 

16 (c) The commissioner [STATE FORESTER] shall give due deference to the 

17 Department of Environmental Conservation in decisions concerning water quality. 

18 The commissioner of environmental conservation retains the authority to adopt 

19 nonpoint source pollution regulations for activities subject to this chapter to the 

20 extent that regulations are not adopted by the commissioner of natural resources 

21 [STATE FORESTER] and approved by the commissioner of environmental 

22 conservation under this chapter. The commissioner of environmental conservation 

23 may withdraw approval of regulations adopted by the commissioner of natural 

24 resources [STATE FORESTER] under this chapter by following the procedure for 

25 the adoption, amendment, and repeal of regulations under AS 44.62.180 - 44.62.290. 

26 *Sec. 23. AS 41.17.098(d) is amended to read: 

27 (d) The commissioner [STATE FORESTER] shall recognize the expertise 

28 of the Department ofFish and Game [DEPUTY COMMISSIONER] with regard to 

29 fish and wildlife habitat. On private land, the commissioner [STATE FORESTER] 

30 shall give due deference to the Department of Fish and Game [DEPUTY 

31 COMMISSIONER] regarding effects on fish habitat from timber operations 
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including variations to riparian standards, designation of alternative site-specific 

2 riparian protection plans, and road location decisions within riparian areas. On public 

3 land, the commissioner [STATE FORESTER] shall give due deference to the 

4 Department of Fish and Game [DEPUTY COMMISSIONER] regarding effects on 

5 fish and wildlife habitat from timber operations including timber harvest in riparian 

6 areas, variations to riparian standards, and road location decisions within riparian 

7 areas. In making decisions under AS 41.17.087, the commissioner [STATE 

8 FORESTER] shall recognize fish habitat as the primary value in riparian areas. 

9 *Sec. 24. AS 41.17.098(e) is amended to read: 

10 (e) In this section, "due deference" means that deference that is appropriate 

11 in the context of the agency's [OR DEPUTY COMMISSIONER'S] expertise and 

12 area of responsibility and all the evidence available to support a factual assertion. 

13 Where due deference is given, if the commissioner [STATE FORESTER] does not 

14 agree with a commenting agency [OR THE DEPUTY COMMISSIONER], the 

15 commissioner [STATE FORESTER] shall prepare a written statement of the 

16 reasons for the disagreement. 

17 * Sec. 25. AS 41.17.110 is amended to read: 

18 Sec. 41.17.110. Conversion of forest land to other uses. An intention to 

19 convert forest land to other uses after timber harvesting may be stated in the 

20 notification submitted under AS 41.17 .090. In that event, reforestation requirements 

21 adopted under this chapter do not apply, except that conversion shall be completed 

22 during the time set by regulation for minimum reforestation of the land, and other 

23 requirements for revegetation may be imposed to the extent permitted by law. If the 

24 commissioner [STATE FORESTER] finds at any time that the responsible party has 

25 failed to conform to the intent to convert as stated in the notification, the 

26 commissioner [STATE FORESTER] shall revoke approval of the conversion and 

27 require full compliance with reforestation requirements. 

28 * Sec. 26. AS 41.17.115 is amended to read : 

29 Sec. 41.17.115. Management of riparian areas; regulations. (a) The 

30 commissioner [STATE FORESTER] shall protect riparian areas from the significant 

31 adverse effects of timber harvest activities on fish habitat and water quality. The 
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management intent for riparian areas is the adequate preservation of fish habitat by 

2 maintaining a short- and long-term source of large woody debris, stream bank 

3 stability, channel morphology, water temperatures, stream flows, water quality, 

4 adequate nutrient cycling, food sources, clean spawning gravels, and sunlight. 

5 (b) The commissioner [STATE FORESTER] shall adopt regulations for the 

6 protection of riparian areas; the regulations may include higher standards of 

7 protection for fish and other public resources on land managed by the department 

8 than on other public land or private land. The regulations may vary by region of the 

9 state and must take into consideration reasonable classification of water bodies and 

10 the economic feasibility of timber operations. 

11 *Sec. 27. AS 41.17.116(c) is amended to read : 

12 (c) Private forest land adjacent to the following types of waters and located 

13 m Region III is subject to the riparian protection standards established in this 

14 subsection: 

15 (1) along a Type III-A water body, harvest of timber may not be 

16 undertaken within 66 feet of the water body; 

17 (2) along a Type III-B water body, harvest of timber may not be 

18 undertaken within 33 feet of the water body; between 33 and 66 feet from the water 

19 body, up to 50 percent of standing white spruce trees having at least a nine-inch 

20 diameter at breast height may be harvested without requiring a variation; 

21 (3) along a Type III-C water body, harvest of timber within 100 feet 

22 of the water body must be located and designed primarily to protect fish habitat and 

23 surface water quality as determined by the commissioner [STATE FORESTER] 

24 with due deference to the Department of Fish and Game [DEPUTY 

25 COMMISSIONER]. 

26 * Sec. 28. AS 41.17.118 is amended to read: 

27 Sec. 41.17.118. Riparian standards for state land. (a) The npanan 

28 standards for state land are as follows: 

29 ( 1) on state forest land managed by the department that is in Region 

30 I, 

31 (A) harvest of timber may not be undertaken within I 00 feet 
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immediately adjacent to an anadromous or high value resident fish water 

body; 

(B) between 100 and 300 feet from the water body, harvest of 

timber may occur but must be consistent with the maintenance of important 

fish and wildlife habitat as determined by the commissioner [STATE 

FORESTER] with due deference to the Department of Fish and Game 

[DEPUTY COMMISSIONER]; 

(2) on state forest land managed by the department that is in Region 

(A) along a Type II-A water body, harvest of timber may not 

be undertaken within 150 feet of the water body; additionally, harvest of 

timber may not be undertaken along outer bends subject to erosion within 

225 feet of the water body or to the terrace top break, whichever is smaller; 

(B) along a Type 11-B water body, harvest of timber may not 

be undertaken within 150 feet of the water body; additionally, harvest of 

timber may not be undertaken along outer bends subject to erosion within 

325 feet of the water body or to the terrace top break, whichever is smaller; 

(C) along a Type II-C water body, harvest of timber may not 

be undertaken within I 00 feet of the water body; 

(D) along a Type 11-D water body, there is a 1 00-foot riparian 

area; harvest of timber may not be undertaken within 50 feet of the water 

body; 

(E) the length of the augmented buffer a long an outer bend 

subject to erosion in (A) or (B) of this paragraph must be equal to a distance 

eight times the stream width measured on a reach between bends at a point 

not widened by a point bar or channel movement; the augmented buffer must 

be located so that three stream widths are upstream and five stream widths 

are downstream of the point opposite the apex of the point bar; 

(F) where an estuarine area is adjacent to an anadromous or 

high value resident fish water body, the riparian retention area for the 

adjacent water body applies to the estuarine area; 
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(G) along Type II-A, II-B, II-C, and li-D water bodies, 

harvest of timber may occur between the landward extent of the riparian 

retention area and 300 feet from the water body, consistent with the 

maintenance or enhancement of important wildlife habitat as determined by 

the commissioner [STATE FORESTER] with due deference to the 

Department ofFish and Game [DEPUTY COMMISSIONER]; 

(3) on state forest land managed by the department that is in Region 

(A) along a Type III-A water body, harvest of timber may not 

be undertaken within 100 feet of the water body; however, between 66 feet 

and I 00 feet from the water body, harvest of timber may be undertaken 

where consistent with the maintenance of important fish and wildlife habitat 

as determined by the commissioner [STATE FORESTER] with the 

concurrence of the Department of Fish and Game [DEPUTY 

COMMISSIONER]; 

(B) along a Type III-B water body, harvest of timber may not 

be undertaken within 50 feet of the water body; between 50 feet and I 00 feet 

from the water body, up to 50 percent of standing white spruce trees having 

at least a nine-inch diameter at breast height may be harvested; 

(C) along a Type III-C water body, harvest of timber within 

100 feet of the water body must be consistent with the maintenance of 

important fish and wildlife habitat as determined by the commissioner 

[STATE FORESTER] with due deference to the Department of Fish and 

Game [DEPUTY COMMISSIONER]. 

(b) The commissioner [DEPARTMENT] may impose additional riparian 

protection standards for timber harvest operations through the adoption of land use 

plans under AS 38.04.065. Within a state forest established under AS 41.17.200 -

41.17.230, riparian standards adopted by the commissioner under this subsection 

may not exceed the standards established under (a) of this section unless the 

commissioner makes a finding of compelling state interest. 

(c) In the absence of a site-specific determination by the Department of 

E00114h -IS- EO 114 
New Text Underlined [DELETED TEXT BRACKETED] 



25-GH2051\A 

Fish and Game [DEPUTY COMMISSIONER], the commissioner [STATE 

2 FORESTER] shall presume for planning purposes that a stream is anadromous if it is 

3 connected to anadromous waters that are without Department of Fish and Game 

4 [DEPARTMENT] documentation of a physical blockage and has a stream gradient 

5 of 8 percent or less. 

6 *Sec. 29. AS 41.17.120 is amended to read : 

7 Sec. 41.17.120. Inspections and investigations. The commissioner [STATE 

8 FORESTER] may inspect and investigate forest land and activities on it and may 

9 enter upon it in conjunction with any operations as necessary to ensure compliance 

10 with applicable regulations and requirements and to otherwise enforce the provisions 

11 of this chapter. Other state agencies [AND THE DEPUTY COMMISSIONER] have 

12 this same authority to the extent necessary to enforce their own laws and regulations 

13 on forest land. Those agencies [, THE DEPUTY COMMISSIONER,] and the 

14 commissioner [STATE FORESTER] shall coordinate their actions under this 

15 section. 

16 *Sec. 30. AS 41.17.900(c) is amended to read: 

17 (c) The commissioner [STATE FORESTER] shall exempt by regulation 

18 from the provisions ofthis chapter 

19 (I) minor, small scale, or incidental commercial operations of little 

20 significance with respect to the purposes of this chapter; and 

21 (2) operations for primarily noncommercial purposes, including but 

22 not limited to the harvesting of timber for personal use. 

23 *Sec. 31. AS 41 .17.900(d) is amended to read: 

24 (d) Notwithstanding any other prov1s1on of this chapter, the [STATE 

25 FORESTER AND THE] commissioner may not employ the authority vested by this 

26 chapter so as to duplicate or preempt the statutory authority of other state agencies to 

27 adopt regulations or undertake other administrative actions governing resources, 

28 values, or activities on forest land except for 

29 (1) regulations under the Coastal Management Act; and 

30 (2) regulations, if authorized by the commissioner of environmental 

31 conservation, relating to control of nonpoint source pollution. 
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*Sec. 32. AS 41.17.910(a) is amended to read: 

2 (a) The Department of Fish and Game [DEPUTY COMMISSIONER] and 

3 the commissioner [STATE FORESTER] shall work cooperatively with private 

4 forest landowners and timber owners to protect, maintain, and enhance wildlife 

5 habitat to the maximum extent practicable, consistent with the interests of the owners 

6 in the use of their timber resources. 

7 * Sec. 33. AS 41.17.91 O(b) is amended to read: 

8 (b) The Department of Fish and Game [DEPUTY COMMISSIONER] 

9 shall provide educational and technical assistance and extension services to owners 

10 of private forest land or timber to assist in identifying important wildlife habitat and 

11 to assist in designing voluntary management techniques that minimize adverse 

12 effects on wildlife habitat. 

13 *Sec. 34. AS 41.17.910(c) is amended to read: 

14 (c) The Department ofFish and Game [DEPUTY COMMISSIONER] and 

15 the landowner shall cooperate in identifying areas of important wildlife habitat on 

16 private forest land and in developing methods for their protection. Methods of 

17 protection for wildlife habitat may include, with the agreement of the landowner, the 

18 purchase of fee title, purchase of conservation easements, and land exchanges. 

19 *Sec. 35. AS 41.17.950(1) is amended to read: 

20 (1) "anadromous water body" means the portion of a fresh water 

21 body or estuarine area that 

22 (A) IS cataloged under AS 16.05.871 [AS 41.14.870] as 

23 important for anadromous fish; or 

24 (B) is not cataloged under AS 16.05.871 [AS 41.14.870] as 

25 important for anadromous fish but has been determined by the Department 

26 of Fish and Game [DEPUTY COMMISSIONER] to contain or exhibit 

27 evidence of anadromous fish in which event the anadromous portion of the 

28 stream or waterway extends up to the first point of physical blockage; 

29 * Sec. 36. AS 44.62.330(a)(30) is amended to read: 

30 (30) the Department of Fish and Game [NATURAL RESOURCES] 

31 as to functions relating to the protection of fish and game under AS 16.05.871 
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[AS 41.14.870]; 

2 *Sec. 37. AS 46.15.020(b) is amended to read : 

3 (b) The commissioner shall 
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(I) adopt procedural and substantive regulations to carry out the 

prov1s1ons of this chapter, taking into consideration the responsibilities of the 

Department of Environmental Conservation under AS 46.03 and the Department of 

Fish and Game under AS 16; 

(2) develop and maintain a standardized procedure for processing 

applications and the issuance of authorizations, permits, and ce1iifications under this 

chapter; shall keep a public record of all applications for permits and certificates and 

other documents filed in the commissioner's office; shall record all permits and 

certificates and amendments and orders affecting them and shall index them in 

accordance with the source of the water and the name of the applicant or 

appropriator; shall require that temporary water use authorizations are valid only to 

the extent that the water withdrawal and use complies with applicable requirements 

of AS 16.05.871 [AS 41.14.870]; and shall make the record of applications, 

including temporary water use applications under AS 46.15 .155 that have been 

accepted as complete, authorizations, permits, certificates, amendments, and orders 

affecting them available to the public on the Internet; 

(3) cooperate with, assist, advise, and coordinate plans with the 

federal , state, and local agencies, including local soil and water conservation 

districts, in matters relating to the appropriation, use, conservation, quality, disposal , 

or control of waters and activities related thereto ; 

(4) prescribe fees or service charges for any public service rendered 

consistent with AS 37.10.050- 37.10.058, except that the department may charge 

under regulations adopted by the department an annual $50 administrative service 

fee to maintain the water management program and a water conservation fee under 

AS 46.15 .035; 

(5) before February I of each year, prepare a repoti describing the 

activities of the commissioner under AS 46.15 .035 and 46.15.037 ; the commissioner 

shall notify the legislature that the report is available; the report must include 
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(A) information on the number of applications and 

2 appropriations for the removal of water from one hydrological unit to another 

3 that were requested and that were granted and on the amounts of water 

4 involved ; 

5 (B) information on the number and location of sales of water 

6 conducted by the commissioner and on the volume of water sold; 

7 (C) recommendations of the commissioner for changes tn 

8 state water law; and 

9 (D) a description of state revenue and expenses related to 

10 activities under AS 46.15.035 and 46.15.037. 

11 * Sec. 38. AS41.14.150, 41.14.160, 41.14.165, 41.14.170, 41.14.180, 41.14.190, 

12 41.14.195 , 41.14.200, 41.14.840, 41.14.850, 41.14.860, 41.14.870, 41.14.880, 41.14.890, 

13 41.14.895 , 41.14.900, 41.14.990; AS 41.17.905 , 41.17.950(5); AS 44.37.055 , and 44.37.060 

14 are repealed. 

15 * Sec. 39. The uncodified law of the State of Alaska is amended by adding a new section 

16 to read: 

17 RETIREMENT SYSTEM STATUS OF CERTAIN TRANSFERRED 

18 EMPLOYEES. (a) Notwithstanding sec. 4, ch. 27, SLA 1983, an employee of the 

19 Department of Fish and Game who, on the day before the effective date of this Order, as 

20 authorized by sec. 4, ch. 27, SLA 1983 is accruing service credit as a peace officer under 

21 AS 39.35 by virtue of having been, on June 23 , 1983, in a position as a "qualified employee 

22 of the Department of Fish and Game," whose position was transferred to the Department of 

23 Natural Resources as a result of Executive Order 107 and whose position is transferred back 

24 to the Department of Fish and Game as a result of this Order, continues to accrue service 

25 credit as a peace officer under AS 39.35 after the transfer as long as the employee remains in 

26 a position described in this subsection, in the Department of Fish and Game. 

27 (b) Nothing in this section may be construed as guaranteeing continued employment 

28 rights to any state employee. 

29 (c) In this section, "qualified employee of the Department ofFish and Game" has the 

30 meaning given in AS 39.35.680 as that statute existed on June 22, 1983 . 

31 * Sec. 40. The uncodified law of the State of Alaska is amended by adding a new section 
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to read: 

TRANSITION. (a) Litigation, hearings, investigations, and other proceedings 

pending under a law repealed by this Order, or in connection with functions transferred by 

this Order, continue in effect and may be continued and completed notwithstanding a 

transfer or repeal provided in this Order. 

(b) Regulations adopted to implement former AS 16.05.840 - 16.05.860, former 

AS 16.05.870 - 16.05.895, and former AS 44.37.055 and 44.37.060, and to implement 

AS 41.14 and AS 41.17 and in effect on July 1, 2008, remain in effect and may continue to 

be implemented and enforced, consistent with the changes made by this Order, until 

amended or repealed . 

(c) Contracts, rights , liabilities, and obligations created by or under a law repealed 

by this Order, and in effect on June 30, 2008, remain in effect notwithstanding this Order's 

taking effect. Records, equipment, appropriations, and other property of an agency of the 

state whose functions are transferred under this Order shall be transferred to implement the 

provisions ofthis Order. 

* Sec. 41. This Order takes effect July 1, 2008. 

DATED: 

EO 114 

-------------------------

Sarah Palin 
Governor 
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