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LAND USE PLANNING & WATER AVAILABILITY

washington counties required to protect minimum flows from permit-exempt wells

the state of washington supreme court’s hirst decision

by David Moon, Editor

Introduction

	 On October 6th, the Washington Supreme Court (Court) ruled that counties in 
Washington have the responsibility to ensure that water is legally available before 
permitting development.  County land use planning and development permitting must 
protect water resources under Washington’s Growth Management Act.  The Court ruled 
that in order to protect water resources, Whatcom County’s (County’s) review of water 
availability must include permit-exempt wells and their cumulative impact on water rights.  
Counties cannot approve development by simply relying on the Washington Department 
of Ecology’s instream flow rules to presume that water availability exists, where those 
rules fail to specifically address the impacts of permit-exempt wells on senior water rights. 
Whatcom County vs. Hirst, Futurewise et al., Case No. 91475-3 (October 6, 2016) (Hirst); 
see also Christensen & McCormick, TWR #151.
 In an interview with The Water Report, Dave Christensen, the Water Resources 
Program Development and Operations Support Manager for the Washington State 
Department of Ecology (Ecology) noted the importance of the decision.  “We’re looking 
at the Hirst case as one of the more important water law cases in Washington.  We think 
that this case is at the nexus between water law and land use planning framework with 
the Washington Growth Management Act.  The case applies an instream flow protection 
requirement to decisions that counties make related to individual building permits to a level 
that has never had to occur before.”  
 Washington’s Growth Management Act (GMA) “requires that an applicant for a 
building permit for a single family residence or a development must produce proof that 
water is both legally available and actually [physically] available.  But the County does 
not require any showing that water is available for a building permit when the applicant is 
relying on permit-exempt water appropriation.  This failure by the County is the crux of 
this case.” Hirst at 19.  The focus of the Court involved water availability for new building 
permits, but the Court also ruled that counties must protect the water quality of water 
resources — although the County “does not have the duty to enhance water quality.” Hirst 
at 35.
 Similar issues concerning “exempt wells” and their impact on surface and groundwater 
resources — including instream flows — are coming to the forefront in many states in 
the West. See Moon, TWR #152 regarding a recent Montana Supreme Court decision on 
“exempt wells.”  The Hirst case and Ecology’s approach following the decision will be of 
interest to water users throughout the western US. 
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Background:	Permit-Exempt	Wells,	Instream	Flows	and	the	GMA
 Under Washington’s Groundwater Code (Chapter 90.44 RCW) a prospective water user is required to 
apply to Ecology for a right to use groundwater in essentially the same manner as one would for surface 
water.  However, there are permit exemptions for groundwater — limited to certain uses — that don’t 
require a permit from Ecology for a well to be drilled and use begin.  As set forth in RCW 90.44.050, those 
limited uses are: stock-watering; watering a lawn or noncommercial garden less than 1/2 acre; single or 
group domestic uses less than 5,000 gallons/day; and industrial uses less than 5,000 gallons/day.  It should 
be noted that such uses are exempt only from the permitting process and are still subject to regulation under 
the priority system of the Prior Appropriation Doctrine.  In discussing “minimum flows jurisprudence” the 
Court firmly reiterated this principle governing permit-exempt wells:

There is no question that a permit-exempt well may not infringe on an earlier-established 
right to water under the doctrine of prior appropriation. See Campbell & Gwinn, 146 Wn.2d 
at 16.  We reiterated this point in Swinomish Indian Tribal Community, recognizing that an 
appropriator’s right to use water from a permit-exempt well is subject to rights with priority 
in time, including minimum flows. 178 Wn.2d at 598.

Hirst at 31.
 In Washington, Ecology has the exclusive authority to set instream flows and is the state agency that 
governs both water quantity and water quality.  Ecology is required by state law to retain adequate amounts 
of water in streams to protect and preserve instream resources and uses (such as fish, wildlife, recreation, 
aesthetics, water quality and navigation).  Specific stream flow amounts protected in a regulation are called 
“instream flows,” also known as “minimum flows.”		Ecology determines and adopts a minimum instream 
flow, which then becomes an appropriative water right for the stream with all the legal protections of other 
water rights. See Minimum Water Flows and Levels Act, RCW 90.22.  Part of the protection afforded 
those minimum instream flows is protection from subsequent, junior water rights.  “In Postema, we held 
that a minimum flow, once established by Ecology, is an existing water right that may not be impaired by 
subsequent groundwater withdrawals. 142 Wn.2d at 81.” Hirst at 31.  Instream flows do not affect existing 
water rights that are senior in priority; they protect the river from future withdrawals.
 The vehicle by which Ecology adopts instream flows is known in Washington as an “instream 
flow rule.”  An instream flow rule is a stream flow regime set in a state regulation.  As noted above, the 
Legislature has directed Ecology through state law to protect and preserve instream resources — one of the 
ways Ecology fulfills this mandate is to set instream flows in rule.
 The instream flow rules developed since 2000 are much more complex and comprehensive than their 
earlier counterparts.  While Ecology still tends to refer to the more recent regulations by the shorthand 
“instream flow rules,” their website notes that these rules are more accurately called “instream flow and 
water management rules,” or “water resources management programs.”  The later instream flow rules, 
in addition to setting flows, now typically include broader water management strategies.  Today’s rules 
include:

• Determinations of seasonal and year-round closures
• Management of future water use, including permit-exempt groundwater withdrawals
• Water management tools such as water reservations for new consumptive uses, and mitigation to offset 

the impacts of new water uses
 Dave Christensen of Ecology informed The Water Report, “[T]here were two main eras of instream 
flow rules: one started in mid-1970 through 1990, then there was a pause for about a decade, then more 
instream flow rules adopted after the year 2000.  There were different constructs in the later instream flow 
rules.  The later rules explicitly addressed water availability for permit-exempt wells, and did not exclude 
those exempt uses from regulation.”
 The instream rule at issue in Hirst is the Nooksack Rule, which has not been amended since its 
adoption in 1985.  Ecology has a website set up to help understand the Hirst decision at www.ecy.wa.gov/
programs/wr/nwro/hirst.html, which includes the following explanation: “In 1985, we adopted an instream 
flow rule for the Nooksack River (WAC 173-501).  This rule closed most streams in the watershed to new, 
permitted water uses in order to protect stream flows needed for fish.  Our interpretation of the rule is that 
it allows for permit-exempt wells in most of the watershed.  Whatcom County had aligned local regulations 
of permit-exempt wells to our instream flow rule.”  Christensen explained Ecology’s interpretation of 
the rule further in his interview with TWR: “Ecology did weigh in with an amicus brief to the Court.  We 
thought that the instream flow rule was clear that the intention was not to regulate permit exempt wells 
— that was our intent.  Our amicus brief stated we believed Whatcom County should be able to rely on the 
water resource management rule.  That’s how Ecology thought that growth management and water resource 
management should work together.”
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 The other legal factor intertwined in the case is the effect of Washington’s Growth Management Act 
(GMA).  The GMA “requires counties to ensure an adequate water supply before granting a building permit 
or subdivision application.” Id. at 2.  Ecology’s website explaining the decision noted, “[T]he court said 
the county’s comprehensive plan and zoning code fail to comply with the GMA because they allow the 
approval of subdivisions and issuance of building permits for homes that would rely on permit-exempt 
wells for water supply in areas that are closed to new water uses under the Nooksack rule.”  Ecology also 
pointed out the Court in Hirst held “that GMA provisions requiring protection of water resources in land-
use planning and permitting by counties requires protection of instream flows from impacts of permit-
exempt wells — even though the Nooksack rule does not expressly subject permit-exempt groundwater use 
to the rule’s minimum instream flows and stream closures.”
 One can easily get lost in the nuances of facts and law in this situation.  It’s critical to keep in mind 
several factors.  First, a permit-exempt well is exempt from the normal application process for a new water 
right by law and, thus, “exempt” from permitting actions of Ecology.  Second, the Nooksack Rule controls 
permitting decisions required to be made by Ecology, but when a permit-exempt well is involved there is no 
permitting decision or action required by Ecology.  Finally, the County does not make any permit decision 
on the water right itself and thus takes no water right action specifically addressing a permit-exempt well.  
The County is required to make development and building permit decisions that are governed by the 
Growth Management Act and protect water resources.

History	of	the	Hirst	Case
 Hirst challenged the adequacy of the County’s measures to protect surface and groundwater resources 
on the basis that they failed to protect rural water resources and did not account for the impact of permit-
exempt wells in making a determination of water availability.  Hirst sought a declaration of invalidity of the 
County’s Comprehensive Plan. 
 “Consistent with the Board’s determination, Hirst asserts that the GMA requires local governments 
to determine water availability as part of its land use decision.  They argue that the County’s plan does 
not require the County to obtain evidence that water is legally available before issuing building permits 
or approving subdivisions that rely on permit-exempt appropriations.  Thus, Hirst asserts that the 
comprehensive plan results in water withdrawals that impact minimum in stream flows.” Hirst at 9.
 “The County countered that it complied with the GMA by drafting a comprehensive plan that 
incorporates and is consistent with Ecology’s regulations in water resource inventory area (WRIA) 1.” 
(footnote omitted). Hirst at 6.
 The Western Washington Growth Management Hearings Board (Board) agreed with Hirst’s positions, 
finding that the County had not taken adequate action to protect water resources and pointing out the 
“responsibility” of the County vis-à-vis Ecology.  “In evaluating this relationship between Ecology’s 
responsibility to protect water pursuant to the Water Resources Act of 1971 (WRA), chapter 90.54 RCW, 
and the responsibility of local governments to protect water availability and quality pursuant to the GMA, 
the Board stated that ‘it is the local government — and not Ecology — that is responsible to make the 
decision on water adequacy as part of its land use decision, and in particular, with respect to exempt 
wells.’” Hirst at 6.
 The Court set out the Board’s findings and conclusions at page 7-8 of the Hirst Slip Opinion, as 
follows: 

The Board concluded that the County failed to comply with the GMA, specifically with the 
requirement to protect surface water and groundwater resources pursuant to RCW 36.70A.070(5)(c).  
The Board’s conclusion that the comprehensive plan does not protect water availability is predicated 
on the Board’s finding that 

the water supply provisions referenced [by the amended policies] do not require the 
County to make a determination of the legal availability of groundwater in a basin 
where instream flows are not being met.

FDO at 40.  Implicit in this conclusion is the Board’s determination that water is not presumptively 
available for permit-exempt withdrawals in WRIA 1.  However, despite concluding that the 
comprehensive plan does not protect water availability or water quality, the Board denied Hirst’s 
request for a declaration of invalidity and instead remanded the ordinance to the County to take 
corrective action.

 The Board’s decision was appealed by both parties.  “The County’s appeal, focusing exclusively 
on its measures to protect ground and surface water resources, challenged the Board’s determination of 
noncompliance with the GMA.  Hirst challenged the Board’s decision not to declare the ordinance invalid.” 
Hirst at 8.
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 The Court of Appeals reversed the Board, holding that the Board erroneously interpreted and applied 
the law by finding that the County’s ordinance failed to comply with the GMA.  Essentially, the Court of 
Appeals found that the County correctly relied on Ecology’s instream flow rule, which did not prevent 
permit-exempt well use even where instream flows were not being met.  Since the County planning 
ordinances were consistent with the Nooksack Rule, the County didn’t need to examine permit-exempt use 
as part of a water availability determination to protect water resources, according to the Court of Appeals.
 The Supreme Court reversed the Court of Appeals and remanded the case back to the Board for further 
proceedings. 

Hirst	Decision
 Justice Charles Wiggins, writing the majority opinion in Hirst, laid out the rationale for the Court’s 
decision to place the burden on the County to “ensure the availability of water under the GMA [Growth 
Management Act].” Hirst at 13.  Wiggins’ opinion clearly presents the Court’s strong protection for 
instream flows.  A point of beginning was the Court’s recognition of the status of minimum flows within 
the priority system.  “Once established, minimum flows are like any other appropriative water right in that 
they are subject to the rule of ‘first in time is the first in right.’” (citation omitted); Hirst at 15.

Water	Availability	and	Proliferation	of	Permit-Exempt	Wells	
 The Court noted some key facts, setting the stage for its decision.  “Hirst presented considerable 
evidence and the Board found substantial evidence of limits on water availability in rural Whatcom County. 
See id. at 23-28.  These water availability limitations were reflected in findings that a large portion of 
the County is in year-round or seasonally closed watersheds and that most of the water in the Nooksack 
watershed was already legally appropriated.  Id. at 23-34. The Board also found that average minimum 
instream flows in portions of the Nooksack River ‘are not met an average of 100 days a year.’ Id. at 24.  
Despite the limited water availability, 1,652 permit-exempt well applications have been drilled in otherwise 
closed basins since 1997 and an additional 637 applications were pending in March 2011. Id.  Further, the 
Board noted that the County recognized as early as 1999 that this proliferation of rural, permit-exempt 
wells was creating “‘difficulties for effective water resource management.’” Id. (quoting Ex. C-671-D at 49 
(1999 Whatcom County Water Resource Plan)).” Hirst at 7.
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Hydraulic	Continuity	and	Impact	on	Instream	Flows
	 Justice Wiggins noted that the Nooksack Rule was adopted by Ecology in 1985 and has not been 
amended.  In fact, the Court alluded to the Nooksack Rule as an “outdated regulation.” Hirst at 30.  
Knowledge of groundwater hydrology and the impact of groundwater diversions on surface flows, on the 
other hand, has advanced significantly since 1985.  

We have since recognized that “Ecology’s understanding of hydraulic continuity has altered 
over time, as has its use of methods to determine hydraulic continuity and the effect of 
groundwater withdrawals on surface waters.” Postema v. Pollution Control Hr’gs Bd., 142 
Wn.2d 68, 76, 11 P.3d 726 (2000).  When Ecology adopted the minimum instream flow rules, 
such as those contained within the Nooksack Rule, it “did not believe that withdrawals from 
deep confined aquifers would have any impact on stream flows.” Id. at 88.  However, we now 
recognize that groundwater withdrawals can have significant impacts on surface water flows, 
and Ecology must consider this effect when issuing permits for groundwater appropriation. Id. 
at 80-81.
 We hold that the same standard applies to counties when issuing building permits and 
subdivision approvals.  We have been protective of minimum instream flow rules and have 
rejected appropriations that interfere with senior instream flows. E.g., Swinomish Indian Tribal 
Cmty. v. Dep’t of Ecology, 178 Wn.2d 571, 598, 311 P.3d 6 (2013); Foster v. Dep’t of Ecology, 
184 Wn.2d 465, 362 P.3d 959 (2015).  Our jurisprudence and well-established principles of 
statutory interpretation lead us to affirm the Board’s decision that the County’s comprehensive 
plan does not satisfy the GMA requirement to protect water availability.

Hirst at 10-11.

History	of	Water	Regulation	-	Legislative	Policy	Changes	
 In a similar vein, the Court laid out the history of water regulation in Washington and the evolution of 
restrictions based on the availability of water.

We hold that the County’s comprehensive plan does not protect water availability because 
it allows permit-exempt appropriations to impede minimum flows.  In reaching this 
holding, we note that minimum flows are exactly that: flows or levels “to protect instream 
flows necessary for fish and other wildlife, recreation and aesthetic purposes, and water 
quality.” Swinomish Indian Tribal Cmty., 178 Wn.2d at 592.  By statute, the only exception 
to these flows is found at RCW 90.54.020(3) and, though this case does not implicate this 
exception, we have been extremely protective of withdrawals pursuant to that statute. See 
id.; Foster, 184 Wn.2d 465.  As scientific understanding of water resources has increased, 
so too have Washington’s restrictions on the availability of water.  Washington’s original 
water code, chapter 90.03 RCW, was enacted in 1917 and regulated only surface water 
appropriations.  In 1945, the legislature passed the groundwater code to subject the 
withdrawal of groundwater to the permitting process then applicable to surface water 
rights in order to protect senior water rights and the public welfare. See RCW 90.44.020; 
RCW 90.03.290(3).  

Hirst at 13-14.
 The Court went on to quote the permit-exempt statute (RCW 90.44.050), followed by its explanation 
of how permit-exempt rights fit into the priority system under the Prior Appropriation Doctrine.  “These 
permit-exempt withdrawals are appropriations. Swinomish Indian Tribal Cmty., 178 Wn.2d at 588.  
Recognizing that any withdrawal of water impacts the total availability of water, we have held that an 
appropriator’s right to use water from a permit-exempt withdrawal is subject to senior water rights, 
including the minimum flows established by Ecology. See Campbell & Gwinn, 146 Wn.2d at 16; 
Swinomish Indian Tribal Cmty., 178 Wn.2d at 598.” Hirst at 14.
 Additional legislative changes over the years were cited by the Court to highlight the public policy 
changes occurring in Washington water law, including the following passage: “These legislative priorities 
continued to change as Washington’s population increased and the limitations on its natural resources 
became more apparent. See Swinomish Indian Tribal Cmty., 178 Wn.2d at 592 (‘Growing, competing 
demands for water led to a number of new laws over time, and among these are acts and statutes designed 
to further the goal of retaining sufficient water in streams and lakes to sustain fish and wildlife, provide 
recreational and navigational opportunities, preserve scenic and aesthetic values, and ensure water 
quality.’).” Hirst at 13-14.
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Growth	Management	Act	v.	the	Nooksack	Rule
	 The crux of this case involves the County’s reliance on the Nooksack Rule and the County’s failure to 
conduct a water availability determination that included a review of the impact of permit-exempt wells on 
instream flows.  The County’s development regulations adopted Ecology’s regulations in regard to water 
availability, i.e. the County adopted the Nooksack Rule.  
 The Nooksack Rule establishes minimum flows for 48 basins in WRIA 1 (Water Resources Inventory 
Area 1, which covers Whatcom County).  “Most of the 48 basins are closed, and over half of the basins are 
closed year-round because they are already overdrawn.” Hirst at 21.  The Rule also established “two tiers” 
of closed basins in WRIA 1: “basins closed to all appropriations except permit-exempt appropriations and 
basins closed to all appropriations including permit-exempt appropriations.” (emphasis added). Hirst at 22.  
 The Court then pointed out crucial facts concerning the current state of water availability in Whatcom 
County and the consequences of the County’s deference to the Nooksack Rule:

Despite significant evidence that minimum flows are not met in rural Whatcom County, 
Whatcom Creek is the only basin — out of 48 basins in WRIA 1 — closed to permit-
exempt appropriations. WAC 173-501-070.  Thus, the Nooksack Rule does not restrict 
permit-exempt wells from appropriating water in otherwise closed basins.
 The County interprets the Nooksack Rule to mean that water is actually available for 
permit-exempt appropriations in otherwise closed basins, even if the basin is closed 
because the watercourses fall below minimum flows during all or parts of the year.  The 
Board correctly rejected this interpretation.  The Board found that despite substantial 
evidence of impaired instream flows, the County continues to authorize development 
relying on permit-exempt groundwater appropriations in otherwise closed basins. 
FDO at 42.  The County’s deference to the Nooksack Rule as a substitute for an actual 
determination of water availability expressly allows permit-exempt appropriations to 
interfere with established minimum flows because the Nooksack Rule exempts these 
appropriations from minimum flow requirements. See WAC 173-501-030(3), -060, -
070(2).  The result is an unchecked reduction of minimum flows unless and until Ecology 
closes a basin to all future appropriations. See WAC 173-501-070(2).

Hirst at 22.



November 15, 2016

Copyright© 2016 Envirotech Publications; Reproduction without permission strictly prohibited. �

The Water Report

Land Use
Planning
& Water

 As noted, permit-exempt wells don’t require a permit from Ecology.  The County allowed development 
to go forward without requiring a water availability determination to examine the impact that permit-
exempt wells would have on minimum instream flows.  As emphasized by the Court, this is particularly 
troublesome where a basin is already closed to any other new appropriations because instream flows are not 
being met for all or part of the year.  

      Washington’s Growth Management Act (GMA) “requires that 
an applicant for a building permit for a single family residence or a 
development must produce proof that water is both legally available and 
actually [physically] available.  But the County does not require any 
showing that water is available for a building permit when the applicant 
is relying on permit-exempt water appropriation.  This failure by the 
County is the crux of this case.” Hirst at 19.
      The Court summarized its rationale for its holding governing the 
GMA and the Nooksack Rule early in the opinion, specifically referring 
to impact of the “cumulative effect of exempt wells” on minimum 
flows:

The GMA requires counties to ensure an adequate water 
supply before granting a building permit or subdivision 
application.  The County merely follows the Department 
of Ecology’s “Nooksack Rule”; it assumes there is an 
adequate supply to provide water for a permit-exempt 
well unless Ecology has expressly closed that area to 
permit-exempt appropriations.  This results in the County’s 
granting building permits for houses and subdivisions 
to be supplied by a permit-exempt well even if the 
cumulative effect of exempt wells in a watershed reduces 
the flow in a water course below the minimum instream 
flow.  We therefore hold that the County’s comprehensive 
plan does not satisfy the GMA requirement to protect 
water availability and that its remaining arguments are 
unavailing. (footnote 1 omitted). 

Hirst at 2.
      Later in the opinion, the Court left no doubt that the burden imposed 
by the GMA falls on counties.  “The GMA places an independent 
responsibility to ensure water availability on counties, not on Ecology.  
To the extent that there is a conflict between the GMA and the 
Nooksack Rule, the later-enacted GMA controls.” Hirst at 10.  “We 
hold that the Board properly concluded that the GMA requires counties 
to make determinations of water availability.  The language placing 
this burden on the county or local government is clear, consistent, and 
unambiguous throughout the Act.” Hirst at 18.  Additional discussion of 
land use planning and the County’s responsibilities under the GMA is 
contained at pages 23-30 of the Opinion.

Presumption	of	Water	Availability	
and	Ecology’s	Position	on	the	Nooksack	Rule
      Ecology, on its webpage entitled “Understanding the Whatcom 
County vs. Hirst, Futurewise, et al. decision,” sets out its position 
concerning the Nooksack Rule and Whatcom County’s actions:

In 1985, we adopted an instream flow rule for the 
Nooksack River (WAC 173-501).  This rule closed most 
streams in the watershed to new, permitted water uses 
in order to protect stream flows needed for fish.  Our 
interpretation of the rule is that it allows for permit-exempt 
wells in most of the watershed.  Whatcom County had 
aligned local regulations of permit-exempt wells to our 
instream flow rule.
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 Later in the opinion, on pages 31-35, the Court has a lengthy discussion under a section dealing with 
“minimum flows jurisprudence.”  This section is recommended reading for the Court’s reiteration of 
its support for protection of instream flows and explanation of the County’s responsibilities.  The Court 
clarifies that the underlying basis for its decision is the Prior Appropriation Doctrine and its fundamental 
protection for senior water rights, including instream flows.  “Because the right to use a permit-exempt 
well is subject to the prior appropriation doctrine, the court held that a determination of water availability 
for purposes of issuing a building permit requires that the county consider whether the development would 
impair senior water rights, including rights established by an instream flow rule.” (citing Fox v. Skagit 
County, 193 Wn. App. 254, 269-270, _ P.3d _ (2016), petition for review filed, No. 93203-4 (Wash. June 7, 
2016). Hirst at 33.
 Additional discussion provides the reader with a sense of how the principles of water law set forth 
by the Court will come into play in the future, with the emphasis on evidence of water availability, not 
presumptions.  “By deferring to Ecology’s Nooksack Rule, the County authorizes building permits on 
a presumption of water availability in lieu of the GMA’s requirement of ‘evidence of adequate water 
supply.’” Hirst at 33-34.

As the Board correctly states, each water use appropriation requires a fact-specific 
determination. RCW 19.29.097(1); RCW 58.17.110.  Because the County’s plan does 
not require applicants to present evidence of water availability, the unasked question in 
the County is whether there is water that is legally available and that can be appropriated 
in certain areas of rural Whatcom County without conflicting with the applicable 
instream flows.  Instead of evidence, the County presumes that water is available for 
all permit-exempt wells unless Ecology has explicitly closed a basin to all groundwater 
appropriations, specifically including permit-exempt appropriations.  The Board correctly 
found that this approach has an adverse impact on minimum flows, that it does not comply 
with the GMA, and that it is incompatible with our decisions that consistently protect 
instream flows from impairment by groundwater withdrawals. (footnote omitted).

Hirst at 34-35.
Water	Quality	Protection	Required
	 Finally, the Court turned its attention to the responsibility of the County to also protect water quality 
as part of its development process. See Hirst at 35-41.  The Court ruled that the County does have the 
responsibility to protect water quality, but that “the GMA does not require counties to ‘enhance’ water 
quality.” Hirst at 37.

We reverse the Court of Appeals in part and hold that the Board’s ruling that 
the County’s rural element does not comply with the requirement to protect 
water quality is based on a proper interpretation and application of the law.  
The County argues — and the Court of Appeals agreed — that the Board’s 
reliance on preexisting water quality problems in Whatcom County improperly 
imposed a duty on the County to “enhance” water quality rather than to merely 
“protect” water quality.  The County is correct that it does not have a duty to 
enhance water quality; however, the Board’s ruling does not require counties to 
enhance water quality and the decision is supported by substantial evidence.

Remand	for	Further	Proceedings	Consistent	with	Opinion
	 The Court ultimately decided not to rule on Hirst’s assertion that the Comprehensive Plan of the 
County be deemed invalid.  Instead, the Court found that although the Board had the authority to make a 
determination of invalidity under the GMA standard, it was not required to do so.  The Court of Appeals 
was affirmed on this issue and the Court held that the Board “did not abuse its discretion in declining to 
make a finding of invalidity.”  The case was remanded to the Board for proceedings consistent with this 
opinion. Hirst at 43.

Conclusion
 Hirst is an extremely important case for Washington water law.  The Washington Supreme Court has 
shown it predeliction for protecting instream flows, even when that means refusing to defer to Ecology’s 
position and instead placing an affirmative land use planning burden on counties to make water availability 
determinations.  Rather than simply presume that water is available — based on the assumption that permit-
exempt wells use such a small amount of water that they need not be considered during development 
decision-making — the Court required evidence of water availability to support the County’s review.  The 
Court vehemently adhered to the fundamental principle of the Prior Appropriation Doctrine to protect 
senior water rights, including instream flows.  One can expect that the Court’s holdings in Hirst will have 
profound effects on Washington water law for some time to come.

for additional information: 
DaviD Moon, The Water Report, 541/ 485-5350 or thewaterreport@yahoo.com
Hirst decision available upon request to TWR 
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MoVING FoRWARD FoLLoWING ThE Hirst DEcISIoN
interview with dave christensen, washington state department of ecology

by David Moon, Editor

Introduction
	 Dave Christensen is the Water Resources Program Development and Operations Support Manager for 
the Washington State Department of Ecology.  Mr. Christensen was interviewed about the Hirst case and 
Ecology’s positions during the week of October 24th.  The preceding article on Hirst discusses the Supreme 
Court of Washington’s decision in detail, whereas this Interview focuses on the positions of the Department 
of Ecology and what the future holds.  See Whatcom County vs. Hirst, Futurewise et al., Case No. 91475-3 
(October 6, 2016) (Hirst).
 In the Interview, Christensen sometimes uses the term “we” which refers to the Washington 
Department of Ecology (Ecology).  The Washington Supreme Court is referred to as either the “Supreme 
Court” or “Court.”

Ecology’s	Position	on	the	Hirst Case
 Ecology was not a “party” to the Hirst case, but did file an amicus (“friend of the court”) brief with 
the Washington Supreme Court (Court), setting forth its position.  Ecology’s webpage regarding the case 
(updated on November 3rd) includes the following: 

“In 1985, we adopted an instream flow rule for the Nooksack River (WAC 173-501).  This rule closed 
most streams in the watershed to new water right permits in order to protect stream flows needed for fish.  
The rule allows landowners to use permit-exempt wells in most of the watershed.  Whatcom County’s 
development regulations followed our instream flow rule.  During the court challenge, we contended that 
the county’s land-use plan, which allows domestic use under the permit exemption, is consistent with 
Washington water laws because it aligned with the basin’s instream flow rule.”

 At the time of the Interview, the webpage also noted Ecology’s stance on the ruling: “While we’re 
not a party to this case, we have a strong interest.  We are disappointed the Supreme Court did not defer to 
our interpretation of the water management (Nooksack) rule.  We’re committed to working closely with 
county leaders and stakeholder groups to best manage water.”  Ecology’s webpage has been updated as of 
November 3rd and no long contains this statement.
 Christensen discussed how the decision affects senior water rights, in addition to minimum instream 
flows.  “Impairment to instream flow is any impact when the minimum flow isn’t already met, because any 
impact would impair the instream flow.  But for a senior water right, it’s not just any impact  — impairment 
is the loss of some or all of the use of their water right.  For instream flows that are already not being met, 
any impact equates to impairment or additional harm and is not allowed under law.”

Overview	of	the	Decision:	Water	Law	and	Land	Use	Planning
 “We’re looking at the Hirst case as one of the more important water law cases in Washington.  
We think that this case is at the nexus between water law and land use planning framework with the 
Washington Growth Management Act.  The case applies an instream flow protection requirement to 
decisions that counties make related to individual building permits to a level that has never had to occur 
before.”
 “Until now, counties could look at water resource management rules for each basin.  Some of these 
rules included exemptions for permit-exempt wells.  The Supreme Court ruled that counties cannot rely on 
the exemptions in the instream flow rule, and must do their own analysis on water availability.  Counties 
have to ensure building and land use decisions using permit-exempt wells do not impair instream flows.”
 “The case was about growth management.  In a closed basin, the County must look at a permit-exempt 
well and see if there is going to be impairment to instream flows.”

Applicability	of	the	Nooksack	Rule
 “The Nooksack Rule applies to Ecology permitting decisions.  In addition, there was a specific 
exclusion in the rule for certain kinds of permits we would issue that would be exempt from minimum 
flows and closures— namely single domestic use permits from surface waters.  But, permit-exempt wells 
aren’t required to go through the permitting process, so they are allowed even when a basin is closed under 
an instream flow rule.”
 “From previous Supreme Court rulings, there can’t be any impairment to instream flows or impact to 
stream flows in a closed basin.  If an instream flow is not being met and there are portions where the basin 
is just closed, then the Hirst decision states that Whatcom County can’t issue a building permit that will 
have any impact to flows and closures.”  
 “The Nooksack Rule did call out in one tributary, Whatcom Creek, where even permit-exempt wells 
were not allowed by the rule — the closure applied to permit-exempt uses.  But the remainder of the 
Nooksack rule only applies to permitting decisions and thus doesn’t apply to permit-exempt uses.”
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 “Ecology’s rule in the Nooksack Basin doesn’t restrict people’s ability to drill wells.  The [instream 
flow] rule doesn’t apply to drilling a well for a use that is exempt from a water right permit.  But the 
County may not be able to issue a building permit to use the well.  It’s a very fine point  — the Supreme 
Court decision does not create a state restriction to drill or use the well but there may be a restriction for 
people to get a building permit that relies on a permit-exempt well.” 

Ecology’s	Instream	Flow	Rule	v.	County	Responsibility	Under	GMA
 One area of questions put to Christensen dealt with the distinction between Ecology’s responsibilities 
regarding water rights as opposed to Whatcom County’s responsibilities under the Growth Management Act 
(GWA).  The Water Report asked if Ecology interpreted the Nooksack Rule to allow permit-exempt wells in 
most of the watershed.
 “The distinction is important.  This is still Ecology’s interpretation of the Rule because no permitting 
process or decision by Ecology is required to drill and use a permit-exempt well.  The Court’s decision 
instead requires the County to make its own independent decision regarding water availability and whether 
or not to allow a permit-exempt well to be used for a building permit.”
 “People can still drill a well and still use the well, where no building permit is required from the 
County. They can use the well where there is no interface with the county required.  For example, if 
someone already has a well for the house, they could drill a separate well for lawn and garden use and since 
they aren’t required to get a building permit and they don’t have to go to the county for approval.  In that 
case, that well would be allowed.”
 Although stockwater use was not specifically addressed in the Hirst case, The Water Report wanted to 
know how the case might affect that type of exempt use.  How does Ecology interpret the Hirst decision 
regarding permit-exempt stockwater use?  
“The Court’s holding doesn’t affect decisions by Ecology.  Unless there is a county action required, such 
as a building permit, the Hirst decision does not directly affect other permit-exempt uses.  This is another 
example of the potential for someone to be able to drill another well, where the well would not be subject to 
a County action (no building permit required)  and the well use for stockwater  would not be precluded by 
the Hirst decision.”

County’s	Responsibilities	-	Ecology	Permitting	Actions
 Christensen noted that the case did not directly address permitting decisions by Ecology.  “The case 
speaks to permitting and land use authority of the County.”  The impact of the decision on counties in 
Washington was commented on by Christensen.  “Counties can rely on information from Ecology but the 
Counties can’t rely solely on the instream flow rule when it comes to water availability; they have to make 
that determination for themselves.”  
 The updated Ecology webpage concerning the case, notes the following in regard to basin closures: 
“Instream flow rules also establish closures, meaning we determined that water is not available from 
certain waterbodies.  Closures can be year-round or seasonal.”  Christensen noted that counties will need to 
consider closures when they make water availability determinations.  “The Hirst Court said that counties 
need to look at basin closures and make their own determinations about water availability [where permit-
exempt wells are concerned].”
 “Many instream flow rules include closures and set minimum flows depending on where in the 
watershed you are.  The closures and minimum instream flows apply to our permitting activity in the older 
rules.  Permit-exempt wells are not subject to permitting actions, so they are allowed under the instream 
flow rules.”

Impacts	of	Hirst -	Ecology	Assistance,	Rule	Revisions,	and	Legislation
 The Water Report posed some questions about what happens going forward after Hirst.  “It’s really 
interesting.  The Court decision provided guidance to the counties.  We know we need to provide technical 
assistance and technical information about the status of water availability in basins around the state and 
identify areas where stream flows aren’t being met.  But we’re not exactly sure beyond that if there is a next 
step required for Ecology.”
 The Nooksack Rule was adopted in 1985 and hasn’t been amended since that time.  The Water Report 
asked, does Ecology plan to revise the Nooksack instream flow rule at this point?  “No, we do not plan 
on revising the rule at this time…We’ve evaluated all the older instream flow rules, and it is clear in the 
history that we [Ecology] intended the rules to be written for permitting actions and not apply to permit-
exempt wells.  The distinction is between what the instream flow rules regulate, versus what Counties are 
required to consider.”
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 A more specific question was also asked while discussing closed basins: does Ecology plan to revise 
the rule to make it clear that in closed basins, permit-exempt wells are not allowed?  “We have no plan 
to revise any of the instream flow rules at this time…In the Supreme Court decision, they referenced the 
Postema decision.  In that decision the Supreme Court first raised the idea that groundwater use can impair 
surface water rights.  The Supreme Court in Postema used the term “hydraulic connection” stating that 
in a closed basin any use of water that has hydraulic continuity to surface water can’t be permitted.  The 
Supreme Court in Hirst applied that same standard to the County’s decisions.”
 Another question was put to Christensen concerning potential rulemaking: is any rulemaking planned 
specifically in regard to the Nooksack Rule or similar rules that would allow permit-exempt wells in a close 
Basin? “Ecology is not planning on amending any instream flow rules in response to the decision.  We are 
looking at the ruling to decide what are the next steps we might make.  We’re looking at a range of options 
to respond to the decision,” Christensen said.
 This line of questions came to an end when The Water Report queried  Christensen about any planned 
legislation to try to override the Supreme Court decision.  “At this time, Ecology is not planning on 
proposing any ‘request’ legislation.” [Editor’s Note: “Request” legislation is legislation that Ecology would 
“request” the Legislature to take up].

Affect	on	Property	Owners	&	Working	With	County	Leadership
 “The Association of Counties is a non-profit association, and it provides a point of contact where 
we can touch base with the counties. We have weekly calls to understand who is doing what, to help us 
understand what the various counties are doing.  It is a chance to talk about the issues.  We are continuing 
to find new examples of situations that create new implications that we haven’t thought of.”
 “I’m hearing that Spokane County has changed their standards for what they would require for a 
building permit.  It’s my understanding that it will be hard to get a building permit in the Little Spokane 
basin relying on a permit-exempt well, but I’m not sure exactly what it would entail.”
 The Water Report asked if Christensen had heard anything about the actions that Whatcom County was 
taking, including whether or not the County was continuing to process and permit applications under the 
current county code. “I know they are doing an internal look at what their appropriate response should be.  
We’re providing technical response to them.  It is appropriate for them to review the decision and decide 
how to comply with the court’s action and take actions necessary to comply.”  Christensen also noted that 
Whatcom  County has adopted an emergency development moratorium for development using permit-
exempt wells. 
 On the updated Ecology webpage, Ecology posted the following regarding Whatcom County’s 
response:

Whatcom County leaders are working to interpret the decision and understand what it 
means for them.

On Oct. 25, the Whatcom County Council enacted an emergency moratorium prohibiting 
the filing, acceptance and processing of new applications for project permits for uses that 
rely on permit-exempt groundwater withdrawals for water supply on property located 
within a closed or partially closed basin.  The exception is project permit applications in 
closed or partially closed basins that provide documentation at the time of application 
submittal that there is an adequate and legal water supply to serve the proposed use in the 
form of:
    1. A water right from Ecology, or
    2. A letter stating the ability to provide water from a municipal or public water purveyor 
not dependent on a permit-exempt well, with adequate water rights issued by Ecology, or
    3. A rainwater catchment system approved by the Whatcom County Health Department.

 You can read more about this on the Whatcom County website. [www.co.whatcom.wa.us/
CivicAlerts.aspx?AID=448]

for additional information: 
Dave Christensen, Washington Department of Ecology, 360/ 407-6647 or dave.christensen@ecy.wa.gov
eCology’s webpage, “Understanding the Whatcom County vs. Hirst, Futurewise, et al. decision” is located 
at: www.ecy.wa.gov/programs/wr/nwro/hirst.html (newly updated November 3, 2016).
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MUNIcIPAL WATER SUPPLY
redundancy vs. new mexico’s forty-year statute

by Jeffrey J. Wechsler, Montgomery & Andrews (Santa Fe, NM)

Introduction
 In New Mexico, as in many western states, rapid urban growth and the associated increased water 
demand has placed new stresses on the available water supply.  In most areas in the state, it is no longer 
an option to augment supply through new diversions of surface or groundwater.  Thus far, however, New 
Mexico municipalities have not suffered serious consequences from shortages due to a number of strategies 
that have allowed them to obtain large reserves to buffer against drought.  
 One of the strategies for addressing the increased stress has been to allow municipalities a longer 
planning horizon for water.  Specifically, municipal entities are not allowed to “acquire and hold unused 
water rights in an amount greater than their reasonably needs within forty years.” NMSA 1978, § 72-1-9 
(1985) (“New Mexico Forty-Year Statute”).  The rationale for the New Mexico Forty-Year Statute is clear 
— municipalities need to ensure a reliable water supply for their growing populations.  Recently, however, 
a number of municipalities have attempted to expand the New Mexico Forty-Year Statute to allow them 
to obtain redundant supplies.  This article examines whether the New Mexico Forty-Year Statute allows a 
municipality to obtain more water than it can use in a forty-year period.
 As an initial matter, it is helpful to define redundancy.  Webster defines redundancy as “a part in 
a system that has the same function as another part that exists so that the entire system will not fail if 
the main part fails.”  This definition suggests that municipalities should obtain diversity in their water 
portfolios so that if one source of supply is unavailable, another can provide water to the population.  
Ensuring such reliability represents sound policy, and is encouraged by the United States Environmental 
Protection Agency (EPA).  See Planning for an Emergency Drinking Water Supply, EPA 600/R-11/054 
(June 2011).  

Background	Principles:	Beneficial	Use	and	Anti-Speculation
 The New Mexico State Engineer has general supervisory and regulatory control over appropriation 
and distribution of waters within the state. NMSA 1978, § 72-2-1.  Municipalities wishing to appropriate 
New Mexico water are subject to the same procedures and requirements as that of any water rights 
applicant.  To appropriate water a municipality must apply to the State Engineer, who may grant a permit 
after determining: that unappropriated water is available; the proposed use will not impair existing water 
rights; and granting of the application will be neither detrimental to the public welfare nor contrary to the 
conservation of water within the state. See, e.g., NMSA 1978, 72-12-3 (identifying the requirements for a 
groundwater permit).
 One of the principles underlying prior appropriation law is the anti-speculation doctrine.  That doctrine 
traces its origins to early settlement in the western United States.  The scarcity of water was a constraint 
on settlement and farming.  Concern over concentrated control of resources in the developing West shaped 
water law generally and the beneficial use doctrine particularly.
 In New Mexico, like most of the West, unappropriated water is generally the property of the public. 
N.M. Const. art. XVI, § 2; State v. McClean, 308 P.2d 983 (N.M. 1957).  Beneficial use serves as the basis, 
measure, and limit of the right to water. N.M. Const. art. XVI, § 2; NMSA 1978, § 72-1-2.  “The concept 
[of beneficial use] requires actual use for some purpose that is socially accepted as beneficial.”  State ex rel. 
Martinez v. McDermett, 120 N.M. 327, 330, 901 P.2d 745, 743 (Ct. App. 1995); see also Frank J. Trelease 
& George A. Gould, Water Law: Cases and Materials 32-38 (4th ed. 1986) (discussing the term “beneficial 
use”).
 Because actual, beneficial use was required under the doctrine of prior appropriation, no one could 
acquire all of the water and thereby monopolize the scarce and valuable resource.  Nor could anyone 
speculate by appropriating water for future use.  For example, in Colorado River Water Conservation Dist. 
v. Vidler Tunnel Water Co., 594 P.2d 566, 568 (Colo. 1979), the court noted that the Colorado Constitution 
guarantees “a right to appropriate, not a right to speculate.”  See also Jicarilla Apache Tribe v. U.S., 657 
F.2d 1126 (1981), where it was held that “it is essential that there shall have been a beneficial use which 
is more than speculative.”  The anti-speculation doctrine attempts to ensure that water rights are widely 
distributed to maximize the available supply.  This is particularly important in New Mexico, where “[the] 
entire state has only enough water to supply its most urgent needs.  Water conservation and preservation is 
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of utmost importance and its utilization for maximum benefits is a requirement second to none, not only for 
progress, but for survival.” Kaiser Steel Corp. v. W.S. Ranch Co., 467 P.2d 986, 989 (N.M. 1970).

Exceptions	to	the	Anti-Speculation	Doctrine	for	Municipalities
 As western cities grew, states recognized the need for long-term water planning.  The result was the 
development of special doctrines that exempted municipalities from the anti-speculation principle that 
unused water rights cannot be held for future use.  For example, under the “progressive growth doctrine,” 
a municipality “can perfect a water right based on expected anticipated need for the water.” Lora Lucero 
& A. Dan Tarlock, Water Supply and Urban Growth in New Mexico: Same Old, Same Old, or a New Era?, 
43 Nat. Resources J. 803, 829 (2003).  Likewise, under the “growing cities doctrine,” municipalities may 
perfect a water right to the amount necessary to meet reasonably anticipated future growth. Id.  
 More recently, states addressed the tension between the anti-speculation doctrine and municipal 
planning by adopting statutes that permit a longer planning horizon for municipalities to obtain and hold 
unused water rights.  See, e.g., Idaho Code § 42-202B(7) which allows the Idaho Department of Water 
Resources to determine the reasonably anticipated future needs of a municipal applicant.  In Nevada, 
a municipal applicant is required to specify “the approximate number of persons to be served, and the 
approximate future requirement” in accordance with Nev. Rev. Stat. § 533.340.  Finally, Utah Code § 73-1-
4(2)(f)(i) adopted a forty-year planning horizon.

The	New	Mexico	Forty-Year	Statute
 Prior to adopting the New Mexico Forty-Year Statute, New Mexico authorized preferences to 
facilitate municipal planning.  The precursor statutes provided for: municipal exceptions from the normal 
requirements for extensions of time to put water to beneficial use (1957 N.M. LAWS ch. 118, § 1); and 
municipal exceptions from the four-year forfeiture statute (1965 N.M. LAWS ch. 250, § 1, para. C, and § 2 
para. F).  
 Ultimately, the New Mexico Forty-Year Statute (Forty-Year Statute) was enacted in the context of 
litigation over the City of El Paso, Texas’ applications to appropriate groundwater in two New Mexico 
basins.  That litigation was pursued in multiple courts, as well as through extensive administrative hearings 
before the New Mexico State Engineer.  See, e.g., City of El Paso v. Reynolds, 563 F. Supp. 379 (D.N.M. 
1983).  The court struck the New Mexico statute that forbade the export of water outside New Mexico’s 
boundaries.  After a federal district court found New Mexico’s anti-export statute to be unconstitutional, 
the legislature adopted the Forty-Year Statute in 1985 to codify the State Engineer’s policy for municipal 
water applications.  The State Engineer subsequently relied on the Forty-Year Statute to deny the El Paso 
applications because El Paso already had enough water to meet its needs for forty years.  According to the 
State Engineer, the Forty-Year Statute therefore “mandate[d] that none of the [El Paso] applications be 
granted.” In the Matter of the Applications of the City of El Paso, Texas, OSE Nos. HU-12 through HU-71 
and LRG-92 through LRG-357, Findings and Order at 8.  The substance of the State Engineer’s decision 
was never challenged because El Paso failed to perfect its appeal of the State Engineer’s decision.
 The dual purposes of the Forty-Year Statute are: (1) to balance the unique needs of municipalities to 
accommodate expected growth against the requirement that water rights be based on beneficial use; and (2) 
to promote water planning.  Like similar statutes in other western states, the Forty-Year Statute represents 
a departure from the anti-speculation principle that unused water rights cannot be held for future needs.  
The New Mexico Water Code generally requires that water rights be put to beneficial use within proscribed 
time periods.  Under the Forty-Year Statute, however, a municipality may appropriate the water that it 
will use within forty years from the date of its application, regardless of whether it is put to beneficial use. 
NMSA 1978, §§ 72-1-9, 72-12-8.  In passing the statute, the New Mexico Legislature recognized that “it 
promotes the public welfare and the conservation of water within the state for municipalities...to plan for 
the reasonable development and use of water resources.”  To address this goal, Section 72-1-9 provides, 
in relevant part, that “[m]unicipalities...shall be allowed a water use planning period not to exceed forty 
years.” NMSA 1978, § 72-1-9.  Thus, municipalities, and other qualified entities, may acquire and hold 
unused water rights in an amount necessary to satisfy their reasonable needs within forty years.
 In addition, the Forty-Year Statute has been complemented by other laws related to municipal planning.  
For example, municipal water rights are specifically excluded from the forfeiture statute — whereas other 
water rights are subject to forfeiture of the rights if water is unused for four years. NMSA 1978, § 72-12-
8.  Another section allows municipalities to exercise eminent domain to obtain water rights. NMSA 1978, 
§ 3-27-2.  Moreover, municipal water suppliers are frequently public utilities subject to a duty to acquire 
the necessary water supplies to accommodate anticipated growth, and the State Engineer is obligated to 
evaluate subdivision plans to ensure a sufficient water supply exists under NMSA 1978, § 47-6-11.
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Constitutionality	of	the	New	Mexico	Forty-Year	Statute
 As discussed above, the City of El Paso failed to perfect its appeal after the State Engineer relied upon 
the Forty-Year Statute to deny its applications.  As a result, El Paso did not challenge the constitutionality 
of the Forty-Year Statute, and no published decision has addressed this issue.  Lingering questions remain 
over the constitutionality of the Forty-Year Statute based on the requirement that “[b]eneficial use is the 
basis, the measure, and the limit of a water right.” N.M. Const. art. XVI, § 2.  The Forty-Year Statute 
exempts classes of water rights holders from beneficial use requirements for an extended period of time.  
According to critics, this violates the requirement that a water right be strictly based on beneficial use.
 Although the question has not yet been definitively answered, support for the Forty-Year Statute 
can be found in case law that predates the statute.  For example, in State ex rel. State Engineer v. Crider, 
431 P.2d 45 (N.M. 1967), the New Mexico Supreme Court considered the extent of the City of Roswell’s 
municipal water rights, which were based on the well capacity.  The court acknowledged “fundamental 
differences” between irrigation rights and municipal rights, and recognized that the law allows for planning 
for “future use of water by cities intended to satisfy needs resulting from normal increase in population 
within a reasonable period of time.” Id. at 49.  Similarly, in State ex. rel. Reynolds v. Rio Rancho Estates, 
Inc., 624 P.2d 502 (N.M. 1981), the New Mexico Supreme Court considered whether the State Engineer 
had a right to limit the size of a Rio Rancho municipal well.  In reaching its decision, the court noted that 
“it is appropriate for the court to look to a city’s planned future use of water from the well caused by an 
increasing population.” Id. at 506.

Assessing	the	Reasonable	Needs	of	a	Municipality
       Assuming the Forty-Year Statute is constitutional, it is important to evaluate how the “reasonable 
needs” of a municipality are measured.  New Mexico courts have not yet answered this question, but the 
Colorado case of Pagosa Area Water and Sanitation District v. Trout Unlimited, 219 P.3d 774 (Colo. 2009) 
is instructive.  In that case, the Colorado Supreme Court considered the planning horizon issue and found:

[A] governmental water supply agency has the burden of demonstrating three elements in 
regard to its intent to make a non-speculative conditional appropriation of unappropriated 
water:  (1) what is a reasonable water supply planning period; (2) what are the 
substantiated population projections based on a normal rate of growth for that period; and 
(3) what amount of available unappropriated water is reasonably necessary to serve the 
reasonably anticipated needs of the governmental agency for the planning period, above 
its current water supply. 

Id. at 780.  
 In analyzing the third element, the Colorado Supreme Court further identified four non-exclusive 
considerations relevant to determining the amount of the conditional water right: “(1) implementation 
of reasonable water conservation measures during the planning period; (2) reasonably expected land use 
mixes during the planning period; (3) reasonably attainable per capita usage projections for indoor and 
outdoor use based on the land use mixes during the planning period; and (4) the amount of consumptive use 
reasonably necessary to serve the increased population.” Id.
       While some flexibility is important, the factors identified in the Pagosa Area case are relevant in New 
Mexico.  Indeed, in State Engineer proceedings involving municipal rights, it is common to litigate the 
issues of population growth, per capita use, and conservation.
							The Office of the State Engineer in recent expert reports has interpreted the Forty-Year Statute in a 
literal sense.  They look at the amount of water that the municipality needs for a forty-year period based 
on population and use projections.  If the application at hand would lead to the municipality exceeding 
that amount, State Engineer Staff have recommended denying the application.  For example, in the Gallup 
Application G-22 proceedings (see additional discussion below), Staff included the following discussion:

“Approval of the subject application would allow the applicant to acquire and hold 
unused water rights and permits in an amount greater than their reasonable needs within 
forty years, which would be the existing permit(s) of 8,660 acre-feet per annum plus the 
requested amount of 5,000 acre-feet per annum, for a total of 13,660 acre-feet per annum.  
This amounts exceeds the 40-year projected demand of 8,275 acre-feet per annum.”

Does	the	New	Mexico	Forty-Year	Statute	Allow	for	Redundancy?
 It is important for municipalities to be able to plan responsibly for future growth, and it is reasonable 
for municipalities to be given a longer planning horizon for water.  The difficulty, however, is finding 
the proper balance between the need for municipal entities to engage in reasonable water planning with 
the danger of allowing hoarding of water and the urgency reflected in the constitutional principle that 
“beneficial use is the basis, the measure and the limit of a water right.”  This is particularly important in 
light of the limited water supplies in New Mexico — water held unused by a municipality is not available 
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for other water users.  
 New Mexico recently evaluated the proper balance between these competing concerns.  In 2007, the 
New Mexico Legislature issued House Memorial 42 which requested the State Engineer to evaluate the 
New Mexico Forty-Year Statute.  A year-long process ensued which involved legal analysis, multiple 
stakeholder meetings, written comments, and a report to the House of Representatives.  Ultimately, the 
Legislature chose not to amend the Forty-Year Statute, presumably finding that the current statute strikes 
the appropriate balance.
 More recently, several municipalities have taken an expansive position on the authority granted by 
the Forty-Year Statute.  They argue that the statute allows them to obtain redundancy in their water rights 
such that they would have a forty-year supply of surface water, and an additional forty-year supply of 
groundwater.  For example, in Application No. G-22, et al., the City of Gallup requested a new groundwater 
permit that, if granted, would exceed its projected forty-year water needs by over 63% (see above).  If such 
an approach were allowed, it would necessarily mean that less water is available for non-municipal water 
users in New Mexico.  
 Webster’s definition of redundancy was cited in the Introduction to this article, with the clear 
implication that municipalities should obtain diversity in the sources of their water supply to protect the 
reliability of their system of supply.  But reliability through multiple sources of supply is readily achievable 
within a forty-year planning horizon.  The issue currently being raised goes much further.  The question 
being presented is whether the Forty-Year Statute allows a municipal entity to obtain more water than it can 
use in forty years.
 The Forty-Year Statute does not seem to lend itself to this interpretation.  It expressly limits the 
municipal planning horizon to a time frame “which shall not exceed a forty-year period,” NMSA 1978, § 
72-1-9(B).  The Statute also adopts the administrative policy of “not allowing municipalities...to acquire 
and hold unused water rights in an amount greater than their reasonable needs within forty years”, id. 
§ 72-1-9(A).  Although some small contingency may be advisable, interpreting the language to allow a 
municipality to obtain more water than it can use in forty years would be contrary to the plain language of 

the statute, as well as the historic interpretation illustrated in 
the El Paso applications.  
      Municipalities advocating for the expansive interpretation 
generally rely on two arguments.  First, they suggest that 
allowing a municipality to obtain more water than it can 
use in forty years is justified by the practice of conjunctive 
management of surface water and groundwater.  But while it 
may be prudent for a municipality to obtain a diverse water 
supply, that practice does not require a larger planning horizon, 
and does not overcome the plain language of the statute.  
      In support of this expansive interpretation, municipal 
advocates have cited the recent case of Carangelo v. 
Albuquerque-Bernalillo County Water Utility Authority, 320 
P.3d 492 (N.M. Ct. App. 2014).  In that case, the court upheld a 
permit that allowed the Albuquerque-Bernalillo County Water 
Utility Authority (Water Authority) to divert native Rio Grande 
surface water as a “carrier” to help transport its allocation 
of San Juan-Chama Project water for its water supply. Id. at 
498.  The permit allowed the non-consumptive use of water 
from the Rio Grande to “carry” San Juan-Chama Project water 
that was imported from outside the Rio Grande basin.  The 
permit, however, did not allow a duplicative supply for the 
Water Authority.  Nor did the court in Carangelo consider the 
implications of the New Mexico Forty-Year Statute.

 [Editor’s Note: water may be used as a “carrier” of a water 
right by allowing an additional amount of water to be used to 
transport one’s water right to its place of use.  The San Juan-
Chama Project consists of a system of diversion structures and 
tunnels for transmountain movement of water from the San 
Juan River Basin to the Rio Grande Basin.  See www.usbr.gov/
projects/Project.jsp?proj_Name=San+Juan-Chama+Project for 
details].  
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 Second, municipalities advocating for the expansive interpretation of the Forty-Year Statute argue 
that allowing a municipality to obtain more water than it can use in forty years is justified when there is a 
historically limited supply.  That argument is undermined by the New Mexico Supreme Court’s decision 
in Montgomery v. Lomos Altos, Inc., 150 P.3d 971 (N.M. 2007), however, where the court found that the 
State Engineer must include the total amount of existing water rights in any impairment analysis. Id. at 
980.  Extending that concept to the Forty-Year Statute means that all of a municipality’s rights must be 
considered as part of any application.  
 

Conclusion
 No court has yet ruled directly on the redundancy issue.  The Prior Appropriation background 
principles of “beneficial use” and the doctrine against “speculation” may act as sidebars on the reasonably 
anticipated needs of a municipality.  Whether or not the courts ultimately adopt an expansive interpretation 
of New Mexico’s Forty-Year Statute or take a more restrictive view of redundancy remains to be seen.  
For its part, the Office of the State Engineer has taken a common sense approach by applying the plain 
language of the New Mexico Forty-Year Statute.  Due to the scarcity of water in New Mexico, further 
developments are likely.

This article is based on a presentation made at the New Mexico Water Law Conference 
by CLE International in Santa Fe, New Mexico on September 15-16, 2016.

for additional information: 
Jeff weChsler, Montgomery & Andrews, 505/ 986-2637 or JWechsler@montand.com 
state engineer 40 year water DevelopMent planning website: 
www.ose.state.nm.us/WUC/wucp_40_year_plan.php

Jeffrey J. Wechsler, a shareholder at Montgomery & Andrews in Santa Fe, NM, concentrates his practice in the areas of water, environmental, 
natural resources, public utility regulation, and complex litigation.  Mr. Wechsler has litigated cases and negotiated agreements involving surface 
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adjudication suits, and before the New Mexico State Engineer.  Mr. Wechsler has continuously represented states before the United States 
Supreme Court in interstate water litigation since 2002.  He is currently counsel for the State of Montana in Montana v. Wyoming, No. 137 
Original, and for the State of New Mexico in Texas v. New Mexico, No. 141 Original.  He successfully represented the State of Kansas in Kansas 
v. Colorado, No. 105 Original, and Kansas v. Nebraska, No. 126 Original. He has worked extensively with experts in the areas of groundwater and 
surface water hydrology, and regularly advises clients on the sale, lease, transfer, and permitting of water rights.  Representative water clients 
include states, municipalities, ranchers, energy companies, developers, utilities, private industry, and farmers.  Mr. Wechsler has represented 
clients in the litigation and resolution of environmental matters in the areas of water quality, air quality, solid waste, hazardous waste and NEPA.  
He also has experience with the Endangered Species Act, CERCLA, and the defense of environmental contamination claims.  Mr. Wechsler 
has represented clients before the New Mexico Environment Department, the Environmental Improvement Board, the Water Quality Control 
Commission and state and federal courts.  Representative environmental clients include many of the leading energy companies operating in 
New Mexico, water and electric utilities, national laboratories, and municipalities.  In the area of public utility regulation, Mr. Wechsler represents 
public utilities before the Public Regulation Commission.  His experience includes general rate cases, certificate proceedings for new carriers 
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MUNIcIPAL WATER SUPPLY
40 year focus for municipal water planning in new mexico

water source redundancy & conjunctive management

by James C. Brockmann, Stein & Brockmann (Santa Fe, NM)

Introduction
 An area of increasing importance for municipalities and domestic water providers in New Mexico 
revolves around the implementation of New Mexico’s municipal water planning statute, New Mexico 
Statutes Annotated (NMSA) 1978, § 72-1-9 (2006).  Water supply issues that are critical for municipal and 
quasi-municipal providers include the projections for an adequate supply, redundancy in sources of water, 
conjunctive use of surface water and groundwater, and how the quantity of water supply is calculated.  All 
this is to be accomplished while avoiding “speculation.”
 To illustrate the current state of municipal water planning in New Mexico, this article will draw upon 
some applications that progressed from a New Mexico State Engineer administrative proceeding, to de 
novo (“starting anew”) review in district court, to the New Mexico Court of Appeals. 
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From NMSA 1978, Section 72-1-9
 Section A states: “It is recognized by the state that it promotes the public welfare and the 
conservation of water within the state for municipalities, counties, school districts, state universities, 
member-owned community water systems, special water users’ associations, and public utilities 
supplying water to municipalities or counties to plan for the reasonable development and use of water 
resources.”  
 Section B states: “Municipalities, counties, school districts, state universities, member-owned 
community water systems, special water users’ associations, and public utilities supplying water to 
municipalities or counties shall be allowed a water use planning period not to exceed forty years, 
and water rights for municipalities, counties, school districts, state universities, member-owned 
community water systems, special water users’ associations, and public utilities supplying water to 
municipalities or counties shall be based upon a water development plan the implementation of which 
shall not exceed a forty-year period from the date of the application for an appropriation or a change 
of place or purpose of use pursuant to a water development plan or for preservation of a municipal, 
county, school district, member-owned community water system or state university water supply for 
reasonable projected additional needs within forty years.”

Municipal	Water	Planning:	NMSA	1978,	§	72-1-9	(2006)
 NMSA 1978, Section 72-1-9 is commonly referred to as the 40-year municipal water planning statute. 
(See http://law.justia.com/codes/new-mexico/2006/nmrc/jd_72-1-9-1976f.html).   It was enacted in 1985, 
and has been amended six times to include additional entities providing public or quasi-municipal water 
supplies.  
 Section 72-1-9 is a critical planning tool for municipalities and other entities that provide the public 
with potable water.  Typical water rights are required to be put to beneficial use within four years (or 
possibly longer with time extensions).  In contrast , New Mexico’s municipal water planning statute 
provides a 40-year timeframe, which allows municipalities to plan, design, and construct large-scale public 
works projects.  These projects serve growing populations and require substantial investments, often in 
the tens or hundreds of millions of dollars.  [Editor’s Note: Most western states have similar differences 
between typical applicants for new water rights and municipalities which allow municipalities longer periods 
of time to “perfect” a water right by putting it to beneficial use.]
 New Mexico’s 40-year municipal water planning statute is limited to entities providing public or 
quasi-municipal water supplies (see sidebar, below).  It does not apply to private interests, commercial or 
industrial uses, or agricultural uses.  In State ex rel. Reynolds v. Crider, 78 N.M. 312, 431 P.2d 45 (1967), 
the New Mexico Supreme Court recognized a municipal planning period in which cities could hold water 
rights unused for future use.  However, the court did not provide a timeframe.  The Crider protection 
extended to these water rights until the enactment of Section 72-1-9 in 1985.
 Section A of Section 72-1-9 is important because it addresses two of the statutory criteria that are 
required for a new appropriation or a transfer of water rights, i.e., that granting the application: 1) not be 
detrimental to the public welfare of the state; or 2) contrary to the conservation of water within the state. 
See, e.g., NMSA 1978, §§ 72-5-5 and 72-12-3. 
 Section B of Section 72-1-9 allows a planning period of up to 40 years.  It also indicates that the 
municipal need should be based upon a water development plan.  The statute does not indicate that water 
rights are forfeited or abandoned after 40 years (the State Engineer once took this position in litigation, 
but I am told the office has since reversed this position). See Albuquerque Bernalillo County Water 
Utility Authority v. New Mexico State Engineer and Herk Rodriguez, D/B/A New Mexico Land and Water 
Conservancy, LLC, No. 31,861, mem. op. (N.M. Ct. App. Aug. 7, 2013).
 The statute allows new appropriations or transfers of water rights to meet “reasonable projected 
additional needs within forty years.”  It is these “reasonable projected additional needs” that have been 
most debated in municipal applications.

Portfolio	of	Water	Rights:	Conjunctive	Management
 It is not uncommon in New Mexico for municipalities to have a broad range of water rights in their 
water rights portfolio.  When they are available, the best management practice is for a municipality to have 
both renewable surface water and, in addition, groundwater.  Redundant sources can serve as a drought 
reserve or for “peaking” needs during periods of higher use.  In order to ensure water is available — 24 
hours a day, seven days a week, and 365 days a year, for homes, hospitals, schools, churches, businesses, 
and emergency services such as fire protection — municipalities must have redundancy in their municipal 
systems.
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 The State Engineer of New Mexico (State Engineer) has already recognized that defining a 
municipality’s “reasonable projected additional needs within forty years” involves much more that simply 
adding up water rights permits and declarations and comparing that number against a single 40-year 
population projection multiplied by the average or projected gallons per capita per day.
 On the demand side, the State Engineer and the courts have approved a range of 40-year demands in 
administrative orders and not insisted on an administrative or judicial determination of a single 40-year 
demand for municipalities. See Albuquerque-Bernalillo County Water Utility Authority Permit No. 4830, 
Exhibit No. 2; see also Carangelo, et al. v. New Mexico State Engineer, John D’Antonio and Albuquerque-
Bernalillo County Water Utility Authority, No. CV 2004-05036 (2nd Jud. Dist., Apr. 13, 2006); Carangelo 
v. Albuquerque-Bernalillo County Water Utility Authority, 2014-NMCA-032, 320 P.3d 492.
 A good example comes from the Albuquerque-Bernalillo County Water Utility Authority (Water 
Authority) Permit No. 4830, otherwise known as the “Drinking Water Project.”  It is a $500,000,000 
project for which the Water Authority obtained a permit to divert and treat imported surface water, 
thereby reducing its previous sole reliance on groundwater.  In proceedings before the State Engineer 
(administrative hearing), the District Court, and the New Mexico Court of Appeals, all three of those bodies 
adopted three ranges of 40-year population projections ranging from 750,000 to 870,000.  In addition, all 
three accepted as valid evidence three 40-year projections of water use ranging from 155 to 175 gallons 
per capita per day (gpcd).  Overall 40-year water demand ranged from 147,000 acre-feet per year (afy) to 
170,000 afy.  These administrative and judicial decisions all made clear that it is not necessary for a New 
Mexico municipality to provide evidence on a single 40-year projection of water demands.
 On the supply side, the State Engineer and New Mexico courts have also accepted the concept of 
conjunctive management of surface and groundwater supplies. Id.; see also City of Alamogordo Permit 
No. T-3825 et al., Exhibit No. 3; see also Alamogordo and Christopher and Tularosa Community Ditch 
Corp. et al. v. New Mexico State Engineer, John D’Antonio, Jr. and HFR Corp. and Three Rivers Cattle 
Ltd. Co., No. CV 05-019 (12th Jud. Dist., Apr. 7, 2008); Alamogordo and Tularosa Community Ditch Corp. 
et al. v. New Mexico State Engineer, John D’Antonio, Jr., No. 28,643, mem. op. (N.M. Ct. App., Nov. 3, 
2009).  Protestants to the Water Authority’s Drinking Water Project application and protestants to the City 
of Alamogordo’s application for a new appropriation of groundwater for a desalination facility argued that 
each city’s “reasonable projected additional needs within forty years” should be limited because adding up 
all of each city’s surface water rights and groundwater rights exceeded each city’s 40-year demand.  This 
“reasoning” ignored the practical management of a municipal water supply system in which surface water 
is used as a primary source of supply and groundwater is used when surface water is not available or for 
water use-peaking needs.  Moreover, when surface water is not available, a municipality must be able to 
meet its full demand with groundwater only.  In both permits — which were resolved by the New Mexico 
Court of Appeals — the cities’ “reasonable projected additional needs within forty years” were not defined 
or limited by considering surface water and groundwater as the same source of supply.  In other words, 
surface water and groundwater are separate sources of supply that need to be accounted for separately 
— not added together.  In both permits, the State Engineer did not attempt to micro-manage the operation 
of the municipal water supply system by imposing any order of use conditions.  Instead, he imposed overall 
demand limits to ensure conservation and beneficial use of water supplies.
 Fleshing out specific examples helps to illustrate this point.  For decades, the City of Albuquerque 
was 100% reliant on groundwater through its Permit No. RG-960.  Conventional wisdom was that the 
City had an abundance of groundwater that would last for centuries.  A 1995 study by the USGS, however, 
revealed a major problem with previous scientific studies and in fact, showed that precipitous declines 
in groundwater were expected soon.  The Albuquerque Bernalillo County Water Utility Authority (Water 
Authority) was created by state law in 2003, when Senate Bill 887 transferred Albuquerque’s municipal 
Water and Wastewater Utility to the Water Authority.  The Water Authority took over full operations 
in 2007.  To offset surface water affects from groundwater pumping, under a legal interrelationship 
established in New Mexico in the 1960s, the Water Authority imported San Juan-Chama Project water, 
in addition to native surface water rights.  The San Juan-Chama Project consists of a system of diversion 
structures and tunnels for transmountain movement of water from the San Juan River Basin to the Rio 
Grande Basin (see http://www.usbr.gov/projects/Project.jsp?proj_Name=San%20Juan-Chama%20Project).   
As a result of the USGS study, the Water Authority adopted a Water Management Strategy whereby it 
would obtain a State Engineer permit to divert its renewable surface water first and use the groundwater for 
peaking, when surface water was not available.  This arrangement was primarily to preserve groundwater, 
to the extent possible, for use as a drought reserve.
 As previously mentioned, in the Drinking Water Project water rights permitting, the State Engineer 
and New Mexico courts expressly approved the concept of conjunctive management of surface water and 
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groundwater by a municipality.  This affirmed that surface water and groundwater could be accounted for 
separately in assessing the 40-year supply (under Section 72-1-9).  The New Mexico State Engineer, the 
District Court, and the New Mexico Court of Appeals all endorsed the Water Authority’s conjunctive use of 
surface water and groundwater, finding that it promotes “public health and welfare.”  They also found that 
conjunctive management is not contrary to conservation of water or detrimental to the public welfare.
 As a general proposition, the State Engineer has a continuing duty to ensure that water under any 
permit: is put to beneficial use; is not wasted; and that water use is not contrary to the conservation of 
water within the State.  Addressing the protestants arguments that the Water Authority might double its 
use if it had two sources of water available, the State Engineer and courts found that there were adequate 
restrictions in the Water Authority permits to ensure that water would continue to be used prudently.  While 
the groundwater permit, RG-960, was not “re-opened” when the surface water Drinking Water Application 
was being litigated, the State Engineer retained jurisdiction under both, separate, permits.  More 
specifically, the Drinking Water Permit has conditions of approval that require that the Water Authority 
meet certain conservation goals by reducing water use (175 gpcd before any diversions; reduced to 155 
gpcd within 20 years).  The Water Authority must file and update an appropriate Water Conservation Plan 
every five years.
 Protestants raised a similar issue in the City of Alamogordo’s Application No. T-3825 et al., again 
asserting that the City might double its use by having access to two sources of water.  Again, the issue was 
rejected by the New Mexico State Engineer and the New Mexico courts.  The Permit issued by the State 
Engineer, as adopted by the District Court, contained a condition of approval that stated that there was an 
expectation that the City’s annual water use would not exceed the product of its annual population within 
its service area times gpcd.  Specifically, that Condition of Approval stated, “[I]ssuance of this permit is 
predicated upon the expectation that the permittee’s annual water use will not exceed the product of the 
population within its service area for each year times 0.184237 (165 gpcd converted to afy).  The permittee 
is expected to reduce its water use during periods of extended drought consistent with appropriate drought 
management plans.”  Alamogordo was also expected to reduce water use during periods of extended 
drought and utilize the highest and best technology available to ensure ongoing conservation to the 
maximum extent practical.  In addition, the City was required to file a Water Conservation Plan and update 
it on a regular basis.  These conditions of approval were considered a sufficient constraint to ensure prudent 
municipal water use.

Quantity	of	Water	Rights	v.	Need
 The quantity of surface water 
that should be counted as part of a firm 
or dependable municipal water supply 
is a related issue which has also been 
litigated in determining a municipality’s 
“reasonably projected needs.”  In 
Alamogordo’s Application No. T-3825 
et al., protestants unsuccessfully argued 
that all surface water rights should be 
included as part of Alamogordo’s surface 
water supply — whether or not they were 
actually available.  In that case, the water 
rights were quantified by rate (cubic feet 
per second or “cfs”) and the opponents 
argued that the City’s water supply should 
be calculated as if the water rights were 
available 100% of the time, even though 
historically that clearly was not the 
case.  In this particular municipal water 
rights application, the State Engineer 
adopted the use of an “average surface 
water supply” at the administrative level.  
Alamogordo objected to the use of the 
“average surface water supply,” because 
averaging over-estimated the amount of 
surface water available half of the time.  
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At trial in District Court, the State Engineer adopted an improved approach for assessing existing surface 
water supplies — determining from historical data the minimum diversion actually made by the City in the 
last 20 years.  This approach, however, still over-estimated the dependable surface water supply. 
 A more detailed description of Alamogordo’s permitting is instructive.  The City of Alamogordo had 
existing surface water rights and an existing La Luz well field.  Its projected 40-year water demand was 
10,375 afy.  The City obtained 75% of its historical total water supply from surface water, which was highly 
variable and unreliable.  The City’s surface water rights were primarily “rate” rights, measured by flow in 
cfs.  Surface water flows were intermittent because of the relatively small watershed.  Protestants none-the-
less calculated the City’s surface water supply as if it were available 24 hours a day, seven days a week, 
and 365 days each year.  Protestants thus argued that the City “had” 17,000 afy of surface water available, 
even though hydrologic data demonstrated otherwise.  The opponents’ argument continued by calculating 
that Alamogordo had 6,500 afy of groundwater rights, meaning its total paper water rights were 23,500 afy 
— an amount which already exceeded the City’s projected 40-year demand of 10,375 afy. 
 The State Engineer recognized that it was not appropriate to consider just “paper” water rights owned 
by Alamogordo.  Instead, a determination should be based upon actual water supplies by examining 
historical diversions and supplies.  On de novo appeal, the District court — supported by Alamogordo and 
the State Engineer — found the City’s reliable surface water to be 3,513 afy (the lowest quantity diverted 
by the City in last 20 years) and its reliable groundwater supply to be 3,900 afy.  With those water supplies 
as the basis for how much water was already available for the City, as opposed to the amounts argued 
for by the protestants, the City was able to obtain a water rights permit for New Mexico’s first municipal 
desalination facility. [Editor’s Note: In New Mexico, a party dissatisfied with any decision, act, or refusal to 
act by the State Engineer may appeal to the district court in the county in which the works or desired point 
of appropriation is situated.  Such an appeal is conducted “de novo” — i.e., as a fresh look by the district 
court treated as if the case was originally brought in that district court.]
 On a cautionary note, one of the City’s “reliable” sources of surface water, according to the State 
Engineer, was imported water from Bonito Lake.  After the water rights permitting was complete, a 
catastrophic fire swept through the watershed, rendering Bonito Lake unusable as a municipal supply for 
decades.  The Little Bear fire demonstrates the uncertainty in many municipal surface water supplies and 
the importance of redundancy in a municipal water system.  This is increasingly important given climate 
change, estimates by the US Bureau of Reclamation of decreased San Juan-Chama Project supplies in the 
future, and threats to entire watersheds by events such as wildfires or contamination events such as the 
Gold King Mine Spill.
 In addition to the population projections, gpcd, and existing water rights and supplies discussed 
above, the State Engineer and the New Mexico courts have considered other factors when analyzing a 
municipality’s reasonable projected additional needs.
other aDDitional neeDs faCtors have inCluDeD:

• land surface subsidence
• reducing or curtailing declines in the aquifer
• saving groundwater as a drought reserve
• threats to water supplies (such as fire or droughts in watersheds)
• water quality considerations (such as arsenic concentrations and the cost of treating water)
• the reliability of existing surface water and groundwater supplies
• the legal or physical limitations or constraints on the development of existing surface or groundwater 

rights

Conjunctive	Management	of	Separate	and	Distinct	Groundwater	Sources
 While many cities in New Mexico obtain all or some portion of their municipal groundwater supply 
from unconfined aquifers, others obtain municipal water from separate and distinct confined aquifers.  See, 
e.g., Geologic Formations, City of Gallup and Surrounding Areas, Exhibit No. 4; see also City of Gallup 
Permit Nos. G-96, G-97, and SJ-113.  An aquifer is defined by the State Engineer as a “geologic formation, 
group of formations, or part of a formation that contains sufficient saturated permeable material to yield 
significant quantities of water to wells and springs.”  Another definition relating to “confined aquifers” 
defines a “Confining Bed” as a “rock formation that will not readily transmit water and which retards 
or stops the free movement of water underground.  Confining beds have also been called aquicludes, 
aquitards, or semiconfining beds.”
 The City of Gallup and others in the City’s region have relied for more than 100 years on the Gallup 
Sandstone, a confined aquifer.  The Gallup Sandstone aquifer has been seriously degraded and the City 
has lost the use of 75% of its wells over time.  As demonstrated by numerous hydrologic reports, past and 
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present levels of pumping are unsustainable, having caused a dramatic drop in the aquifer’s potentiometric 
surface (i.e., a calculation of the level to which water in a confined aquifer would rise were it completely 
pierced with wells).  There are an abundance of technical studies that warn that an imported supply is 
critical for the region’s survival, because reliance on the Gallup Sandstone is unsustainable and will reach 
critical levels within a few decades.  The City’s reliable supply from the Gallup Sandstone is less than 
2,000 afy, but experts recommend complete rest would be best for the resource given the abuse it has taken 
for decades.
 The City of Gallup currently has a protested application pending before the New Mexico State 
Engineer in which it is seeking conjunctive management of surface and groundwater, and conjunctive 
management among separate groundwater sources in determining its “reasonable projected additional 
needs within forty years.” See City of Gallup Application No. G-22, et al.  Gallup’s pending application 
seeks to appropriate groundwater from a different and unconnected aquifer — the San Andres-Glorieta 
aquifer — and Gallup believes these groundwater sources should also be managed conjunctively, just as 
surface water and groundwater is presently managed.  Gallup’s Application No. G-22, is very similar to the 
Water Authority’s Drinking Water Project Permit No. 4830 and Alamogordo’s Permit No. T-3825 et al. in 
conjunctive management of separate and distinct water supplies.
 Gallup is seeking to diversify its municipal water rights portfolio on two major fronts.  First, the City 
is a major participant to the Navajo-Gallup Water Supply Project of the US Bureau of Reclamation. (See 
www.usbr.gov/uc/rm/navajo/nav-gallup/).  This project imports renewable surface water from the San Juan 
Basin in New Mexico into the closed Gallup Basin.  When complete, the City of Gallup can obtain up to 
7,500 afy of surface water.  It will be Gallup’s primary municipal water supply.  When surface water is not 
available, the City will still need a full supply of groundwater.  Gallup’s 40-year water demand projections 
range from 8,300 afy to 19,000 afy.
 The City of Gallup seeks to conjunctively manage two separate and distinct aquifers in a similar 
manner to that which the State Engineer and New Mexico courts have recognized as prudent when 
conjunctively managing surface water and groundwater.  If a water rights permit is granted, Gallup will use 
surface water when available, and then use best management practices to conjunctively manage between 
separate groundwater sources.
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“Reasonably	Projected	Additional	Needs”	Must	Be	Determined	on	a	Case-by-Case	Basis
 It is not uncommon for protestants to municipal applications to argue that a municipality holds more 
unused water rights than necessary, resulting in “speculation.”  Essentially, this argument contends that 
a municipality is indulging in “speculation” by holding more water rights than necessary to supply its 
“reasonably projected additional needs within forty years.”
 The theory behind the anti-speculation doctrine, prevailing in the western states, is that water rights are 
in limited supply and if water rights are held unused for too long, they should return to the public domain 
for another party’s appropriation and use.  Evaluating a municipal application requires a balance between 
speculation and prudent municipal planning.  Factors that the State Engineer or courts may consider in 
evaluating these doctrines include whether there have been applications for new appropriations in a basin 
that have not been allowed due to the existing water rights and whether other parties, particularly the 
protestants, have held water rights unused for long periods of time, thereby undercutting their argument that 
any unused water rights should return to the public domain.
 Previous decisions by the State Engineer and the New Mexico courts have already allowed 
municipalities to apply the concept of conjunctive management of surface water and groundwater supplies 
in determining their “reasonable projected additional needs within forty years.”  Decisions on what 
constitutes a dependable surface water supply will naturally continue to be made on a case-by-case basis.  
The same is true with conjunctive management of separate and distinct groundwater sources.
 Critical overriding factors in determining a municipality’s “reasonable projected additional needs 
within forty years” will always include that an application is to provide public drinking water for the health, 
safety, and welfare of a community, hundreds of thousands of people, which must be available at all times 
under any and all circumstances.

Conclusion
 The 40-year municipal water planning statute, limited to entities providing public or quasi-municipal 
water supplies, is critical because it provides a municipal planning period in which cities can hold water 
rights unused for future use.  The need for redundancy in a municipalities’ water rights portfolio has led 
conjunctive use of surface water and groundwater to become an increasingly important issue in permitting 
decisions.  The best management practice is for a municipality to have both renewable surface water 
for immediate use and groundwater available as a drought reserve or for peaking needs during periods 
of higher use.  The quantity of water actually available for use in a city’s portfolio and the “reasonably 
projected additional need” for the 40-year time frame will be crucial aspects of permitting decisions going 
forward. 

This article is based on a presentation made at the New Mexico Water Law Conference 
by CLE International in Santa Fe, New Mexico on September 15-16, 2016.

for additional information: 
JiM broCkMann, Stein and Brockmann, P.A., 505/ 983-3880 or jcbrockmann@newmexicowaterlaw.com

James c. Brockmann is a shareholder in the firm of Stein and Brockmann, P.A., located in Santa Fe, 
NM. The firm’s practice is limited to water law.  The firm has represented or represents a number of 
municipalities and domestic water providers in New Mexico.   Members of the firm have participated 
in five original actions related to interstate water disputes, including both interstate compacts and 
equitable apportionment court decrees. Other areas of expertise within the firm include federal 
reserved water rights, regional water planning, transactional work involving water rights, water rights 
adjudications in state and federal court, water rights transfers, applications for new or supplemental 
water rights, applications for return flow credits, water rights planning studies, 40-year regional 
water plans, 40-year municipal water plans, water/wastewater regulatory issues, abstracting water 
right files, water rights opinion letters, Endangered Species Act/water issues, Clean Water Act and 
Safe Drinking Water Act issues, water rights legislation, international water issues, and water rights 
mediation. The firm represents many of the major municipalities in New Mexico. Mr. Brockmann has 
written and spoken extensively on New Mexico water rights matters.
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GREEN chEMISTRY & WATER
epa’s green chemistry awards program

Edited/condensed excerpts from: Presidential Green Chemistry Challenge Award Recipients 1996-2016
Compiled by the Editors

INTRODUCTION
 On October 18th, the US Environmental Protection Agency (EPA) announced its call for nominations for 
the 2017 Presidential Green Chemistry Challenge Awards for companies or institutions that have developed 
a new process or product helping to protect public health and the environment.  Nominations for innovative 
technologies featuring greener chemicals and products are due to the agency by December 31, 2016.
 The Federal Pollution Prevention Act of 1990 (42 U.S.C. §13101 et seq.) established “source reduction” 
of hazardous substances as the official policy of the United States.
Section 2 of the Act establishes a pollution prevention hierarchy, stating:
• The Congress hereby declares it to be the national policy of the United States that pollution should be 

prevented or reduced at the source whenever feasible;
• Pollution that cannot be prevented should be recycled in an environmentally safe manner, whenever 

feasible;
• Pollution that cannot be prevented or recycled should be treated in an environmentally safe manner 

whenever feasible; and
• Disposal or other release into the environment should be employed only as a last resort and should be 

conducted in an environmentally safe manner.
 Green chemistry aims to design and produce cost-competitive chemical products and processes that 
attain the highest level of the pollution-prevention hierarchy by reducing pollution at its source.  Green 
chemistry reduces pollution at its source by minimizing or eliminating the hazards of chemical feedstocks, 
reagents, solvents, and products.  It applies across the life cycle of a chemical product, including its 
design, manufacture, use, and ultimate disposal.
 Since the 1996 inception of the green chemistry awards, EPA has received more than 1700 
nominations and presented awards to developers of 109 technologies.  The program has helped cut 
hazardous solvents and chemicals by more than 826 million pounds, saved 21 billion gallons of water, and 
eliminated 7.8 billion pounds of carbon dioxide releases to air.
 More information about past award winners and instructions on submitting entries is at EPA’s green 
chemistry website: www.epa.gov/greenchemistry.
 The October announcement by EPA prompted your editors to check out the EPA’s website and what 
follows are a few excerpts from the EPA publication “Presidential Green Chemistry Challenge Award 
Recipients 1996-2016” — which can be read either for practical application or as a testament to human 
ingenuity.  We have selected examples with clear impacts on water management and use, though it is 
also clear that “source reduction” per se is fundamentally beneficial to water resources.  It should also be 
noted that we have only selected a very few brief examples from the list of award winners.  EPA’s website 
includes access to extensive information on both the winners and all other nominated technologies over the 
award program’s 21-year history.

2016	Awards
Greener	Reaction	Conditions	Award
Making	Nitrogen	Fertilizers	Work	More	Effectively	for	Farmers	and	the	Planet
Dow	AgroSciences	LLC:	Instinct®	Technology
      Agricultural activity introduces a significant amount of nitrate into ground and surface waters.  Dow 
Agrosciences developed Instinct® nitrogen stabilization technology which protects nitrogen fertilizer in the 
ammoniacal form, thereby reducing nitrate leaching to ground and surface waters as well as atmospheric 
nitrous oxide emissions.  Instinct® also results in longer retention of applied nitrogen in a plant’s root zone 
for optimal crop utilization and yield.
      The demand for higher crop yields and agricultural productivity is ever increasing, and so are concerns 
for the negative impacts on the environment caused by agricultural activities.  Human activities related to 
farming account for a significant percentage of nitrate in ground and surface waters as well as nitrous oxide 
emissions.  An estimated 75% of all nitrous oxide emissions, for example, come from agricultural activities 
such as applied nitrogen fertilizers and manures.
      Crop genetics and precision application methods have improved the efficiency of applied nitrogen 
fertilizers, but losses to the environment are still significant after soil bacteria quickly convert nitrogen 
from the applied urea or ammoniacal form to nitrate.  In the nitrate form, nitrogen fertilizer is susceptible 
to losses through leaching or as emissions in the form of nitrous oxide.  Furthermore, nitrate fertilizer that 
leaches out of a plant’s root zone is no longer available to provide nutrients to the crop.
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      In 2010, Dow AgroSciences launched a novel, aqueous microcapsule suspension product, Instinct®.  
This patented technology can be conveniently used with other commonly used nitrogen fertilizer sources, 
enabling adoption of the product for multiple crops in the US and around the world.  As an aqueous 
suspension of a microencapsulated active ingredient, Instinct® also provides additional environmental 
benefit by significantly reducing the amount of petroleum-based solvents used per treated acre.
      In less than five years, acres treated with stabilized nitrogen have grown more than five-fold.  In 2014 
alone, based on calculated adoption of Instinct® in the US, it is estimated that use of the technology 
reduced carbon dioxide equivalent emissions by about 664,000 metric tons and increased US corn 
production by about 50 million bushels, equating to about $205,500,000 additional production revenue.

2014	Awards
Designing	Greener	Chemicals	Award
Foam	Concentrates	—	Effective	Halogen-Free	Firefighting
The	Solberg	Company:	RE-HEALING™	
 Fluorinated surfactants are critical components of firefighting foams, but they are persistent chemicals 
and have the potential for environmental impacts.  In developing RE-HEALING™ Foams (RF), the 
Solberg Company has replaced fluorinated surfactants in its firefighting foam concentrates with a blend of 
non-fluorinated surfactants and sugars.  The new foam works well with far less environmental impact.
 Firefighting foams suppress combustion by smothering burning fuels and cooling fires.  For years, 
these foams have used long-chain fluorinated surfactants as the “active ingredient.”  In 2006, EPA 
established a voluntary stewardship program to reduce uses of long-chained fluorosurfactants because they 
are PBTs.  As a result, foam formulators switched from long- to short-chain fluorosurfactants.  However, 
almost 40 percent more fluorosurfactant is required to meet the Underwriter Laboratories (UL) 162 
firefighting foam performance standard when using short-chain rather than long-chain fluorosurfactants.  
While less bioaccumulative and less toxic, short-chained fluorosurfactants are still persistent, and, given the 
greater amounts used, greater quantities of these short-chained fluorochemicals chemicals are expected to 
be released to the environment.
 Rather than simply switching to the short-chain fluorosurfactant, the Solberg Company developed 
a line of halogen-free foam concentrates.  After several years of research and testing on fires, Solberg 
developed products that are equal, and in many cases superior, to their fluorinated counterparts.  The 
presence of complex carbohydrates gives the foam significantly more capacity to absorb heat than fluorine-
containing foam.  This improves the extinguishing property of RF and adds to the burnback capacity.  The 
renewable hydrocarbons used in RF concentrates are the same products used in the health care industry.  
The use of these blends results in a product that has very favorable hygiene and environmental properties 
(including 93 percent degradation in 28 days, and complete degradation by day 42).  The RF concentrates 
are also easy to retrofit into existing foam systems as a replacement to existing fluorosurfactant foams.

2013	Winners	
Academic	Award	
Sustainable	Polymers	and	Composites:	Optimal	Design	
Professor	Richard	P.	Wool,	University	of	Delaware	
 Professor Wool has developed several new biobased materials that can be used as substitutes for 
toxic substances used to make high-performance materials, like adhesives, composites, and foams.  The 
processes to create these materials yield less waste, require less water and energy, and are well-suited to 
mass production.  His materials start with vegetable oils triglycerides and vegetable oil free fatty acids, 
cellulose and lignin from wood or plant stalks, and fibrous materials such as flax and chicken feathers. 
 To design these new biobased materials, Professor Wool evaluates the mechanical and thermal 
properties of the resins, integrates molecular design, and selects products with minimal toxicity.  Professor 
Wool has synthesized a number of lignin-based replacements for styrene and identified three of these 
as being less toxic.  Other products that Professor Wool has designed include chemically functionalized 
high oleic soy oil used in pressure sensitive adhesives and elastomers, composite resins, a thermoplastic 
polyurethane (TPU) substitute, and an isocyanate-free foam from plant oils.  The TPU substitute was 
developed in collaboration with Professor Epps, also of the University of Delaware.  In addition to 
its reduced toxicity, the biobased foam is also compatible with living cells and supports the growth of 
human tissue.  One of Professor Wool’s more recent inventions is a breathable, bio-based “Eco-Leather,” 
which avoids the traditional leather tanning process and can be entirely vegan.  This work was done in 
collaboration with Professor Huantian Cao of the Fashion and Apparel Department at the University of 
Delaware. 
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 As of 2012, Dixie Chemical began producing Professor Wool’s bio-based composite resins for a 
worldwide market.  His discoveries led to the development of soy-based composites used to make boats, 
tractor panels, and wind turbine parts.  He developed the biobased foam replacement for polyurethane 
in collaboration with Crey Bioresins Inc.  This biobased foam is now being considered as a replacement 
component by several packaging and automotive suppliers.  Professor Wool’s start-up company, Eco-
Leather Corp., has entered into collaborations with Nike and Puma to use his leather substitute in their 
products.

2011	Awards
Greener	Reaction	Conditions	Award	
Enhanced	Purification	of	Salt	Water	by	reverse	osmosis	using	membrane	filtration
Kraton	Performance	Polymers,	Inc:		NEXAR™	Polymer	Membrane	Technology	
 Kraton has developed a family of halogen-free, high-flow, polymer membranes made using less 
solvent.  A reverse osmosis plant using NEXAR™ membranes can purify hundreds of times more water 
than one using traditional membranes, save 70 percent in membrane costs, and save 50 percent in energy 
costs.
 Polymer membranes are used in a variety of purification processes.  Membranes selectively allow 
some molecules to pass while preventing others from crossing the barrier.  Membrane purifications include 
water desalination by reverse osmosis, water ultra-purification, salt recovery, and waste acid recovery.  
Membrane efficiency is limited by the rate at which water (or another molecule) crosses the membrane, a 
property called the flux.  Increasing the pressure of the “dirty” side of the membrane can increase the flux, 
but a higher pressure requires a stronger membrane.
 NEXAR™ polymers have an exceptionally high water flux of up to 400 times higher than current 
reverse osmosis membranes.  This could translate into significant reductions in energy and materials use.  
Modeling shows that a medium-sized reverse osmosis plant could save, conservatively, over 70 percent of 
its membrane costs and approximately 50 percent of its energy costs.  For applications in electrodialysis 
reversal, the higher mechanical strength of NEXAR™ polymers makes it possible to use thinner 
membranes, which reduces material use by up to 50 percent and reduces energy loss due to membrane 
resistance.  More important, NEXAR™ polymers eliminate the current use of PVC (polyvinylchloride) 
in electrodialysis membranes.  The outstanding water transport rate of NEXAR™ membranes also 
significantly improves energy recovery ventilation (ERV).
 Kraton introduced NEXAR™ polymers in the United States, China, and Germany during 2010.  In the 
third quarter of 2010, Kraton completed its first successful large-scale production of NEXAR™ of about 10 
metric tons.

2008	Awards
Greener	Reaction	Conditions	Award	
Cooling	Water	Monitoring	for	optimal	conditioning
Nalco	Company:	3D	TRASAR	Technology	
 Cooling water touches many facets of human life, including cooling for comfort in commercial 
buildings and cooling industrial processes.  Cooling systems require added chemicals to control microbial 
growth, mineral deposits, and corrosion.  Most commercial buildings, including offices, universities, 
hospitals, and stores, as well as many industrial processes, use cooling systems based on water.  These 
cooling systems can consume vast quantities of water.  Also, unless mineral scale and microbes are well-
controlled, several problems can arise leading to increased water and energy consumption and negative 
environmental impacts.
 Nalco developed 3D TRASAR technology to monitor the condition of cooling water continuously and 
add appropriate chemicals only when needed, rather than on a fixed schedule.  The technique saves water 
and energy, minimizes the use of water-treatment chemicals, and decreases environmental damage from 
discharged water.
 In 2006, the 2,500 installations using the 3D TRASAR¨ system saved approximately 21 billion gallons 
of water.  These installations have also significantly reduced the discharge of water-treatment chemicals to 
water-treatment plants or natural waterways.

for additional information: epa green CheMistry website: www.epa.gov/greenchemistry
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CONDEMNATION CASE          MT
public v. private

 The Montana Supreme Court 
recently handed down a 5-2 decision 
upholding the City of Missoula’s 
(Missoula’s) eminent domain case 
to buy Mountain Water Company 
from the Carlyle Group for $88.6 
million.  The majority opinion upheld 
the District Court’s condemnation of 
the privately owned water company, 
concluding that Missoula was justified 
to use condemnation to force the sale 
of Mountain Water Company. City of 
Missoula v. Mountain Water Company 
and Carlyle Infrastructure Partners, 
LP, Case No. DA 15-0375, 2016 MT 83 
(August 2, 2016).
 Missoula offered to buy Mountain 
Water Company for $50 million in 2014, 
but the offer was rejected.  Missoula 
filed its condemnation action following 
the rejection.  The district court judge 
appointed a three-person condemnation 
commission to determine the value 
of the water company and in 2015, 
commissioners determined a fair market 
value of $88.6 million.  The valuation 
was not at issue in the case.
 “Montana’s eminent domain 
statutes required the City to prove that 
public ownership of the water system 
is “more necessary” than private 
ownership.” Slip Op. at 3.  The District 
Court held a bench trial regarding the 
“necessity” of condemnation and issued 
a preliminary order of condemnation.  
The Montana Supreme Court affirmed 
the District Court’s order.  “We therefore 
are satisfied that the District Court’s 
conclusion that the City carried its 
burden to prove by a preponderance of 
the evidence that ‘its contemplated use 
of the Water System as a municipally 
owned water system is more necessary 
than the current use as a privately 
owned for-profit enterprise’ is not 
clearly erroneous.” Id. at 53.
 The Water Report plans to examine 
the case in greater detail in an upcoming 
issue.
For	info:	Decision available upon 
request from TWR (TheWaterReport@
yahoo.com) or at	http://law.justia.com/
cases/montana/supreme-court/2016/da-
15-0375.html

HIGH-FLOW PULSE                    AZ
grand canyon flooding

 The US Department of the Interior 
(Interior) on November 7 initiated 
another high-flow release of water from 
Glen Canyon Dam in Arizona under an 
innovative science-based experimental 
plan scheduled through November 12.  
Interior began increasing the release 
from Glen Canyon Dam for a high-
flow experimental release (HFE) of 
approximately 36,000 cubic feet per 
second (cfs) for 4 days.  The fourth 
such release, the goal is to enhance the 
environment in Grand Canyon National 
Park and Glen Canyon National 
Recreation Area while continuing to 
meet water and power delivery needs 
and allowing continued scientific 
experimentation and monitoring on the 
Colorado River.  “This latest release will 
provide critical fish and wildlife habitat, 
reduce erosion of archaeological sites 
and enhance recreational opportunities 
while meeting our obligations to water 
users in the region,” said Secretary of 
the Interior Sally Jewell.
 The pulse flow will pick up enough 
sand from tributary channels to fill a 
building as big as a football field and as 
tall as the Washington Monument, all 
the way to the brim.  These hundreds of 
thousands of tons of sediment will be 
re-deposited along downstream reaches 
as sandbars and beaches along the 
Colorado River, mimicking natural river 
flow.  The high-volume experimental 
releases are designed to restore sand 
features and associated backwater 
habitats to provide key fish and wildlife 
habitat; potentially reduce erosion of 
archaeological sites; restore and enhance 
riparian vegetation; increase beaches; 
and enhance wilderness values along 
the Colorado River in Glen Canyon 
National Recreation Area and Grand 
Canyon National Park.  The annual 
volume of water to be sent toward 
Lake Mead this year will not change 
as a result of the experiment — water 
releases in other months will be adjusted 
accordingly.  
 Meanwhile, on October 31, the 
International Boundary and Water 
Commission, United States and Mexico 
(IBWC) announced the release of a 
new report describing the impact of a 
binational effort to provide water for 
environmental purposes in the lower 
Colorado River at the US-Mexico 

border and Delta.  The Minute 319 
Colorado River Limitrophe and Delta 
Environmental Flows Monitoring 
Second Interim Report documents 
success in delivering water to key areas 
to promote habitat restoration.  The 
effort was undertaken as part of Minute 
319, a five-year IBWC agreement 
signed in November 2012 that addresses 
a variety of Colorado River issues, 
including the environment.
 According to the report, the initial 
release of environmental water in 
spring 2014, known as the pulse flow, 
inundated approximately 4,000 acres 
with surface water at depths as great 
as 21 feet (6.5 meters).  Following the 
pulse flow, scientists in 2014 detected 
a 16% increase in a greenness index 
that measures vegetation.  The report 
documents that riparian plant species, 
such as cottonwoods and willows, were 
successfully established in actively 
-managed habitat restoration sites.  The 
abundance and diversity of birds also 
expanded, including a fourfold increase 
in migratory waterbirds and a 49% 
increase in 19 species of conservation 
interest. 
For	info: Marlon Duke, Reclamation, 
385/ 228-4845 or mduke@usbr.gov; 
Minute 319 Report at: www.ibwc.state.
gov/Files/Minutes%20319/2016_EFM_
InterimReport_Min319.pdf; US Bureau 
of Reclamation website: www.usbr.
gov/uc/rm/gcdHFE/index.html; National 
Park Service website: www.nps.gov/
grca/learn/nature/hfe.htm

LEAD ExPOSURE                         US
epa white paper

 Lead exposure occurs through 
many pathways, including soil, dust, 
food, and drinking water.  Through a 
series of policies — including the phase-
outs of lead in gasoline and paint — the 
US has made major progress in reducing 
lead exposure and childhood blood lead 
levels over the past several decades.  
Although the Lead and Copper Rule 
(LCR) — a regulation published by 
EPA in 1991 to control lead and copper 
in drinking water — has resulted in 
substantial reductions in lead in drinking 
water, there is a compelling need to 
strengthen its public health protections 
and clarify its implementation 
requirements, according to EPA.
 The LCR Revisions White Paper 
provides examples of regulatory 
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options to improve the existing rule.  
The paper highlights key challenges, 
opportunities, and analytical issues 
presented by these options.  Options 
include lead service line replacement, 
improving optimal corrosion control 
treatment requirements, consideration of 
a health-based benchmark, the potential 
role of point-of-use filters, clarifications 
or strengthening of tap sampling 
requirements, increased transparency, 
and public education requirements.  EPA 
expects to publish a proposed new LCR 
in 2017.
For	info: LCR webpage: www.epa.
gov/dwstandardsregulations/lead-and-
copper-rule-long-term-revisions

AG TECH & BMPS                        US
 The Congressional Research 
Service on October 17 released a report 
by Megan Stubbs entitled, “Irrigation 
in U.S. Agriculture: On-Farm 
Technologies and Best Management 
Practices.”  Ms. Stubbs is a Specialist in 
Agricultural Conservation and Natural 
Resources Policy.  The report contains 
information as summarized below.
 Recent threats to water availability 
as a result of moderate to exceptional 
drought in several states have raised 
questions about agricultural water use 
and efficiencies across the US.  An 
understanding of common irrigation 
technologies and the impacts of best 
management practices in irrigation 
may be useful concerning potential 
policy responses to this issue.  As a 
major user of water, the agricultural 
industry’s use of water resources 
continues to be a focal point of 
agriculture policy.  Additional demands 
on water supplies, extreme weather 
events (e.g., prolonged drought), and 
agricultural market conditions have 
raised producers’ interest in investing in 
irrigation systems.  Increased pressure 
on the industry to reduce its water use 
has also drawn interest in the adoption 
of irrigation technologies and best 
management practices (BMPs) as a 
means of achieving efficiency and 
potential water savings.
 The federal government performs 
several roles in assisting agricultural 
producers with irrigation practices, 
including financial assistance, technical 
assistance, research, and monitoring and 
reporting.  The majority of financial and 
technical assistance is offered through 

voluntary conservation programs that 
target increased irrigation efficiency.  
In some cases, improvements in 
irrigation efficiency can increase water 
consumption because farmers increase 
the number of irrigated acres or grow 
more profitable, water-intensive crops.  
 The use and significance of 
irrigated agriculture varies widely across 
the US.  Although policy discussions 
related to irrigation typically focus 
on western states — home to roughly 
71% of irrigated farms — irrigation is 
practiced in all 50 states and is growing 
in the east.  Over time, there has been 
a shift in water resources used for 
irrigation, with an increasing reliance on 
groundwater and less on surface water.
 The type of irrigation system used 
has also shifted over time — from a 
gravity, or flood-type of irrigation, to 
potentially more efficient pressurized 
sprinkler and drip irrigation systems.  
Pressure systems account for between 
58-65% of irrigation systems used in 
the US and include applicators such 
as center pivot, surface drip, slide roll 
or wheel move, and micro sprinkler.  
Gravity flow, which includes furrow, 
and controlled and uncontrolled 
flooding, accounts for approximately 
35-42% of irrigation systems in the 
US.  Irrigation BMPs center around 
how water is managed on a farm and 
includes on-farm conveyance, irrigation 
scheduling, and application methods.  
Increasingly, precision technologies 
(e.g., drones, sensor networks, data 
analytics, etc.) are becoming a common 
part of many irrigation systems because 
of their potential to increase efficiencies 
and reduce costs.
 The use of irrigation technology 
and BMPs bring both benefits and 
costs.  The control of water application 
achieved through irrigation systems 
can create higher yields and allow 
the production of higher value crops, 
while potentially reducing some 
production costs.  The additional cost 
of installing and maintaining these 
systems, however, can present a barrier 
to implementing BMPs.  Accounting for 
variations in the local climate, soil type, 
water quality, and water availability may 
also challenge adoption of irrigation 
technologies and BMPs.
For	info: Report available at: www.fas.
org/sgp/crs/misc/R44158.pdf

AQUIFER RECHARGE                CA
wastewater project

 On October 20, the Hi-Desert Water 
District (HDWD) broke ground for a 
wastewater treatment plant, which is 
part of a long-term project that includes 
groundwater recharge.  The project 
is designed to discontinue the use of 
septic tanks and build a wastewater 
treatment system in Yucca Valley.  Water 
reclamation recharge ponds will also be 
constructed to return clean, treated water 
to the aquifer.
 For many years, residents in Yucca 
Valley have used septic systems to 
dispose of wastewater from homes, 
businesses and schools.  As a result, 
nearly 287,000,000 gallons of untreated 
wastewater reaches the local aquifer 
every year.  In 2011, the California 
Regional Water Quality Control 
Board (RWQCB) passed a resolution 
prohibiting discharge from septic 
systems for parts of Yucca Valley.  
This prohibition was put in place to 
protect the groundwater from further 
contamination by nitrates and other 
contaminants that have resulted from 
years of septic system use.
 Portions of HDWD will see this 
septic ban take effect in June 2021.  
HDWD has developed a solution 
that is a comprehensive, community-
wide approach to meeting the state’s 
requirements and keeping local water 
safe and healthy.  It will provide for the 
safe and cost-effective collection and 
treatment of wastewater for residential 
and commercial customers throughout 
the centralized service area, coupled 
with groundwater recharge.
 The project consists of: Wastewater 
collection system – collects wastewater 
currently being handled by septic tanks; 
Wastewater treatment plant — treats 
wastewater to a level that meets State 
standards; and Water reclamation 
recharge ponds — returns clean, treated 
water to the aquifer.  The wastewater 
collection system is comprised of 77 
miles of pipeline in Phase One, with 
more to come in Phases Two and Three.  
The system will be predominantly 
gravity fed, reducing energy costs, 
with three lift stations helping move 
wastewater uphill where necessary.  
Pipes ranging from 8 inches to 24 inches 
in diameter will provide service up to 
the property line of homes, businesses 
and vacant land.
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 The wastewater treatment plant, 
located on 20 acres, will use membrane 
and Ultra Violet technology to treat 
wastewater delivered by the wastewater 
collection system.  Phase One of the 
Project is expected to collect and treat 
one million gallons of wastewater per 
day.  As Phase Two and Three come 
online, the capacity will be expanded to 
meet the additional demand.
 Water reclamation recharge ponds 
near the treatment plant will be filled 
with clean, treated water.  The water will 
percolate into the ground using a natural 
filtration process and help replenish 
the aquifer.  In the future treated water 
may also be used to irrigate areas with 
large landscapes.  HDWD will continue 
to explore other beneficial uses of the 
treated wastewater in years to come.
 In order to secure a loan from the 
State Revolving Fund (SRF) and begin 
construction, property owners formed 
an assessment district in 2015.  This 
assessment is placed as a levy on all 
properties in Phase 1, 2, and 3, which 
allows property owners to finance their 
share of the $150 million project with a 
low interest rate of 1% through property 
taxes over 30 years.  Payments towards 
this assessment will begin in December 
2017.
For	info: HDWD website: www.hdwd.
com/ or protectgroundwater.org

STORMWATER PLANNING     US
epa guide - pilot cities

 On October 27, EPA announced a 
package of tools to help communities 
plan long-term strategies for managing 
stormwater pollution.  EPA’s tools 
promote the use of flexible solutions 
that spur economic growth, stimulate 
infrastructure investments, and help 
compliance with environmental 
requirements.  EPA has released a 
step-by-step guide to help communities 
develop long-term stormwater plans, 
a web-based toolkit for the planning 
process, and technical assistance for 
five communities to develop plans as 
national models.  This approach was 
built on input from states, communities, 
industry, academia, and nonprofits.
 Initially the draft guide will be 
utilized by five communities selected for 
$150,000 each in technical assistance 
to develop long-term stormwater 
management plans: Burlington, Iowa; 
Chester, Pennsylvania; Hattiesburg, 

Mississippi; Rochester, New Hampshire; 
and Santa Fe, New Mexico.  These 
communities will also be the beta 
testers for EPA’s web-based toolkit, 
which will be refined and released 
more broadly next year.  The new web-
based Stormwater Toolkit will include 
technical and financing resources to 
walk communities through the long-
term stormwater planning process 
provided in the Community Solutions 
for Stormwater Management guide.
 Each year billions of gallons of 
runoff laden with trash, nutrients, 
metals, and other pollutants flow into 
waterways.  Stormwater runoff is 
one of the fastest growing sources of 
pollution across the country and it can 
overwhelm wastewater systems and 
overflow sewers.  Many cities have 
utilized green infrastructure as part of a 
comprehensive, long-term approach to 
managing stormwater.  Comprehensive, 
long-term plans can guide smart 
investments by tying together multiple 
community objectives like street 
improvements, outdoor open spaces, 
greenways or recreation areas, as well as 
community revitalization.
For	info:	www.epa.
gov/npdes/stormwater-planning

SPECULATIvE RIGHT              NM
groundwater application

 Augustin Plains Ranch published 
notice in September of its plan to 
pump and transport billions of gallons 
of underground water each year 
from beneath its ranch near Datil to 
sell to unidentified users in the Rio 
Grande valley.  WildEarth Guardians 
(Guardians) announced that it has 
challenged what it calls a “speculative 
water grab,” asking the State Engineer 
to deny the permit as contrary to the 
public welfare based on the impacts 
of such pumping on three ecological 
important rivers in central New Mexico 
(the Gila River, Rio Grande and 
Alamosa Creek).
 The project will consist of 37 wells 
on the company’s 17,000-acre ranch 
in Catron County, a new 140-mile 
pipeline from Datil to the Albuquerque 
metropolitan area, and a water recharge 
facility to collect runoff from the Plains 
of San Augustin to help offset effects of 
the pumping. 
 The Guardians and others are 
concerned that water pumped from 

beneath the Plains of San Augustin may 
deplete flows in Alamosa Creek, the 
Gila River, and the Rio Grande.  The 
application states that 54,000 acre-feet 
of water will be pumped each year and 
that the annual recharge of the aquifer 
is 18,000 acre-feet.  The deficit of 
36,000 acre-feet per year may result 
in significantly less water available to 
recharge Alamosa Creek, according to 
the Guardians’press release.  Alamosa 
Creek is home to the endangered 
Chiracahua leopard frog and Alamosa 
spring snail as well as Wright’s marsh 
thistle (another rare species being 
considered for listing).
 The Guardians pointed out that this 
is not the first time this company has 
tried to get this project approved.  In 
2008, the company filed an application 
that is substantially similar to this new 
filing, the Guardians asserted.  In 2012, 
the State Engineer denied the permit 
finding that it lacked specificity — it 
failed to identify the actual end users of 
the water, specific delivery points and 
methods of accounting for the water — 
as is required for any new appropriation.
 Augustin Plains Ranch (APR), on 
the other hand, says the project “has 
tremendous potential to supply New 
Mexico’s middle Rio Grande Valley 
with an abundance of water for centuries 
to come.”  APR provides a rosy picture 
of its proposal.  “This state-of-the-art, 
eco-friendly project will be unique, 
producing its own power for operation 
through hydropower and solar energy.  
But more importantly, the project 
will create a new, sustainable and 
abundant source of water independent of 
compacts with other states.  This will be 
accomplished by replenishing a massive, 
underground aquifer in western New 
Mexico with rainwater that is currently 
lost to evaporation.  The project will 
provide water to New Mexicans where 
it is needed most, and will also improve 
river habitat and water quality in the Rio 
Grande.  With support from local, state, 
and federal agencies as well as New 
Mexico’s local communities, this project 
can begin delivering this desperately 
needed water within five years.”
 For an excellent chronology of this 
already lengthy battle, see the website 
of the New Mexico Environmental Law 
Center at: http://nmenvirolaw.org/site/
cases/san_augustin_plains_ranch_
water_rights_application.
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For	info:	Jen Pelz, Guardians, 303/ 
884-2702 or www.wildearthguardians.
org; Augustin Plains Ranch website: 
http://sanaugustinwater.com/

PESTICIDE NPDES                       US
point source general permit

 EPA announced the final 
2016 National Pollutant Discharge 
Elimination System (NPDES) Pesticide 
General Permit for point source 
discharges of biological pesticides 
and chemical pesticides that leave a 
residue into US waters.  The final 2016 
Pesticide General Permit (PGP) replaces 
the current 2011 PGP and addresses the 
same requirements and provisions as 
the current permit, including: mosquito 
and other flying insect pest control; 
weed and algae pest control; animal pest 
control; and forest canopy pest control.
 The 2016 PGP provides coverage 
for certain point source discharges 
that occur in areas not covered 
by an authorized state NPDES 
permit program, including: Idaho, 
Massachusetts, New Hampshire, 
New Mexico, and Washington DC; 
all US territories except the Virgin 
Islands; areas associated with oil, gas, 
or geothermal resources in Texas; 
federal facilities in Delaware, Vermont, 
Colorado, and Washington; and all 
Indian country lands except in Maine.  
The 2016 PGP will be in effect for five 
years, beginning October 31, 2016.
For	info:
www.epa.gov/npdes/pesticide-permittng

FISHERIES & FLOWS                  CA
draft science report released

 On October 19, The California 
State Water Resources Control Board 
(SWRCB) staff released a working draft 
Scientific Basis Report (Report) for 
fisheries and flows in the Sacramento 
River and Bay-Delta.  The Report 
is the next step in the State Water 
Board’s update of the Bay-Delta Water 
Quality Control Plan.  The draft Report 
identifies the science that will be relied 
on in considering potential changes to 
the Bay-Delta Plan to enhance flows in 
and out of the Sacramento River basin 
and within the Bay-Delta to protect 
fish and wildlife beneficial uses.  The 
Report also acknowledges that non-
flow measures should be integrated 
with flows to protect fish and wildlife.  
Public comment will be accepted 

through December 16, 2016, with a 
public hearing to be held December 7.
 The Report is a comprehensive 
synthesis of the best available science 
on the flow needs of fish and other 
aquatic species in the Sacramento 
River basin and the Bay-Delta as 
well as an analysis of how flows have 
been modified in the system due to 
diversions of water.  This Report is the 
second phase of the plan update.  The 
first phase, released on September 
15, recommended increased flows to 
the lower San Joaquin River and its 
tributaries and salinity objectives for 
the southern Delta.  It followed earlier 
scientific work done for those areas 
several years ago. See Water Briefs, 
TWR #152.
 The Report documents the decline 
of several Delta fish and other aquatic 
species, including spring-run and 
winter-run Chinook salmon; longfin 
smelt, Delta smelt, and Sacramento 
splittail.  It looks at stressors in the 
ecosystem that affect fish populations, 
including loss of habitat, invasive 
species, water pollution, and reduced 
flows.
 The Report also documents 
how flows in the Sacramento and 
Delta eastside tributaries have been 
significantly modified; tributaries with 
reservoirs generally have reduced winter 
and spring flows; tributaries without 
large reservoirs generally have low, 
warm flows particularly in the summer.  
Greater quantities of Delta outflow are 
needed during the winter and spring to 
support estuarine processes, habitat, and 
the species that depend upon them.
 The average annual Delta outflow 
is reduced by approximately 48% 
compared to unimpaired conditions, 
according to the Report. The number 
of juvenile salmon migrating out of the 
Delta in spring increases with increased 
flow and increased Delta outflow 
improves populations of species that 
live within the estuary.
 The Report recommends improving 
habitat and providing flows that support 
native species and not non-native fish.  
That includes more natural timing, 
distribution, and variability of flows.  A 
range of tributary inflows of from 35% 
to 75% of unimpaired flow is analyzed.
 The effects of reverse flows in Old 
and Middle rivers in the interior Delta, 
caused by the state and federal water 

project pumps in the southern Delta 
are also considered.  The reverse flows 
confuse the migratory signals that fish 
follow, and trap fish at the southern 
Delta pumps.  The Report includes 
recommendations to consider new 
reverse Old and Middle flow and export 
limits for the protection of salmonids, 
Delta smelt, and longfin smelt.
For	info: Full Scientific Basis Report 
available at: www.waterboards.ca.gov/
waterrights/water_issues/programs/bay_
delta/comp_review.shtml

INTERIOR TRIBAL ORDER      US
land & water cooperation 
 On October 21, US Secretary 
of the Interior (Interior) Sally Jewell 
announced a Secretarial Order 
encouraging cooperative management 
opportunities between the Interior 
Department’s land and water managers 
and federally-recognized tribes.  The 
Secretarial Order sets out a framework 
to ensure that Native communities have 
the opportunity to assume meaningful 
and substantive roles in managing public 
lands that have special geographical, 
historical, and cultural connections to 
the tribes.
 In remarks at the annual Alaska 
Federation of Natives Conference, 
Jewell shared that her Order facilitates 
collaborative partnerships and the 
integration of tribal ecological 
knowledge, practices, and concerns 
into the management of federal 
lands, waters, and natural resources 
where there is a connection to tribal 
communities.  “This Secretarial Order 
reflects the Obama Administration’s 
deep commitment to strengthen respect 
between the United States government 
and Native American and Alaska Native 
leaders and communities while boosting 
our efforts to increase tribal self-
determination and self-governance,” 
said Secretary Jewell.
 Interior land and water management 
agencies covered by the Secretarial 
Order include the National Park Service, 
Bureau of Land Management, US Fish 
and Wildlife Service, Bureau of Ocean 
Energy Management and Bureau of 
Reclamation.  The Secretarial Order 
directs these agencies to identify 
opportunities and undertake efforts to 
partner with tribes in the management 
of their land and water resources.  
These efforts include identifying key 
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personnel to explore such collaborative 
management arrangements; developing 
bureau-specific guidance for 
collaborative partnerships with tribes; 
and engaging in consultation with 
tribal governments at bureau, regional, 
and unit levels to better understand 
tribal interests in specific collaborative 
opportunities.
 Interior Deputy Secretary 
Michael L. Connor noted that the 
Secretarial Order is guided by 
Interior’s federal trust responsibility to 
federally-recognized tribes and self-
governance principles.  As outlined, 
the Secretarial Order guides Interior’s 
land management agencies to identify 
opportunities, consult with tribes, and 
implement cooperative management 
agreements or other collaborative 
partnerships as appropriate that relate 
to: Management of fish and wildlife 
resources; Identification, protection, 
preservation and management of 
cultural sites; Management of plant 
resources, including collection of 
plant material; Delivery of specific 
programs and services; Management 
and implementation of agency-related 
maintenance activities; and Managing 
public information related to tribal, 
cultural and/or educational materials 
related to an agency.
For	info: Order available at: www.doi.
gov/sites/doi.gov/files/uploads/so3342_
partnerships.pdf

CONSERvATION RESERvES   US
investment in ag lands

 The US Department of Agriculture 
(USDA) announced on October 28 
that it will issue nearly $1.7 billion in 
payments to more than half of a million 
Americans who have contracts with 
the government to protect sensitive 
agricultural lands.  The investment, part 
of the voluntary USDA Conservation 
Reserve Program (CRP), will allow 
producers to protect almost 24 million 
acres of wetlands, grasslands and 
wildlife habitat in 2016.  CRP provides 
financial assistance to farmers and 
ranchers who remove environmentally 
sensitive land from production to be 
planted with certain grasses, shrubs, 
and trees that improve water quality, 
prevent soil erosion, and increase 
wildlife habitat.  In return for enrolling 

in CRP, USDA, through the Farm 
Service Agency (FSA), participants are 
provided with rental payments and cost-
share assistance.  Landowners enter into 
contracts that last between 10 and 15 
years. 
 More than 1.3 million acres were 
newly enrolled in CRP in fiscal year 
2016 using the continuous enrollment 
authority, double the pace of the 
previous year.  In fiscal year 2016, FSA 
also accepted 411,000 acres through 
its general enrollment authority, 
plus 101,000 acres in the new CRP-
Grasslands program, which balances 
conservation with working lands.  More 
than 70 percent of the acres enrolled 
in CRP-Grasslands are diverse native 
grasslands under threat of conversion, 
with more than 97 percent of the acres 
having a new, veteran, or underserved 
farmer or rancher as a primary producer. 
 During its 30-year history, CRP 
has reduced nitrogen and phosphorous 
runoff by 95 and 85%, respectively, and 
restored 2.7 million acres of wetlands.  
It has also protected more than 170,000 
stream miles with riparian buffers, 
enough to go around the world seven 
times.  The program provides 15 million 
acres that are beneficial to pollinators, 
and hundreds of thousands of acres of 
wildlife habitat that has resurrected 
waterfowl and gamebird populations, 
like pheasants, quail, and prairie 
chicken. 
For	info: www.fsa.usda.gov/crp

WATER REUSE PLAN                 CA
advanced treatment

 EPA and the San Diego Regional 
Water Quality Control Board (Regional 
Water Board) on October 31 proposed 
a City of San Diego (City) wastewater 
discharge permit to increase ocean water 
quality protection and water reuse.  
In 2014, the City and environmental 
organizations signed an agreement for 
the City to implement a potable water 
reuse plan.  Known as Pure Water 
San Diego, this plan would eventually 
divert up to 83 million gallons of 
Point Loma wastewater per day from 
ocean discharges to an advanced water 
purification facility.  Once built, the 
facility would send highly purified 
water to augment local drinking water 
reservoirs or other reuse projects.  The 

Regional Water Board jointly issues 
NPDES permits with EPA to ensure that 
all applicable water quality standards 
are met in federal and state waters.  The 
proposed permit maintains requirements 
to meet water quality standards for the 
next five years and includes elements 
of the Pure Water San Diego program 
to reduce ocean discharges and increase 
water reuse.
 During the past decade, flows 
and pollutant discharges from the 
Point Loma plant have decreased 
steadily.  Sediment discharges, for 
example, declined 25%.  Over the next 
five years, the new permit requires the 
City to complete the planning, design, 
and environmental review for the 
infrastructure to implement its Pure 
Water reuse project.  Construction of 
advanced water treatment facilities will 
enable the City to begin reusing highly 
treated wastewater within 10 years.
 The City of San Diego must apply 
for a permit renewal every five years 
and is required to meet secondary 
treatment levels.  EPA may grant a 
modification of these standards for 
ocean discharges if federal and state 
water quality standards are met.  The 
Point Loma plant has been operating 
under such a modification since 1995, 
consistently meeting or exceeding 
federal and state discharge requirements.  
For the next 60 days, the agencies 
are seeking public comment on the 
draft permit, including EPA’s tentative 
decision to continue waiving secondary 
wastewater treatment requirements 
for the City, based upon the plant’s 
current performance and commitments 
to implement advanced treatment and 
water reuse.
 The Pure Water San Diego program 
reflects an integrated water planning 
approach supported by EPA, the State 
of California, and members of the 
local community, businesses, and 
citizen groups.  Under the program, the 
City will invest in an advanced water 
purification facility to turn wastewater 
into a resource that helps meet the water 
supply needs of the region, reduces 
the need for imported water, and helps 
address ocean water quality by reducing 
discharges.
For	info: Regional Water Board’s draft 
NPDES permit, available at: www.
waterboards.ca.gov/sandiego/
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November 15 WA
Lake	Roosevelt	Forum	2016	
Conference:	“Charting	New	
Waters”,	Spokane. Davenport 
Hotel. For info: www.lrf.org

November 15-17 CA
2016	Bay	Delta	Science	
Conference	(9th	Annual):	
Science	for	Solutions:	
Linking	Data	and	Decisions,	
Sacramento. Sacramento 
Convention Center. Presented 
by the Delta Science Program 
USGS. For info: http://
scienceconf2016.deltacouncil.
ca.gov/

November 16-17 OR & 
WEB
Oregon	Water	Law	
Conference,	Portland. 
Embassy Suites Portland 
Downtown, 319 SW Pine 
Street. For info: The Seminar 
Group, 800/ 574-4852, info@
theseminargroup.net or www.
theseminargroup.net

November 17-18 CA
AquAlliance	Conference:	
Water	for	Seven	Generations	
-	Will	California	Squander	
or	Protect	It?,	Chico. 
Sierra Nevada Brewing 
Company. For info: 
http://www.aqualliance.
net/water-conference-2016/

November 29-Dec. 2 CA
Ass’n	of	California	Water	
Agencies	Fall	Conference,	
Anaheim. Anaheim Marriott 
Hotel. For info: ACWA, www.
acwa.com/events/acwa-2016-
fall-conference-exhibition

November 30-Dec. 2 DC
Water	Finance	&	
Development	Summit,	
Washington. Washington 
Plaza Hotel. Pre-Summit 
Briefing Nov. 30: Water Tech 
Showcase. For info: www.
infocastinc.com/water-finance

December 1 WA
Protecting	Instream	Values	
in	the	Face	of	Climate	
Change	-	Center	for	
Environmental	Law	&	
Policy	CLE,	Seattle. 2100 
Building, 2100 24th Avenue 
S. For info: CELP, 206/ 829-
8299, contact@celp.org or 
www.celp.org

December 5 WA
Source	Control	
Preventing	Environmental	
Contamination	&	Re-
Contamination	Conference,	
Seattle. Washington 
Convention Ctr. For info: 
Environmental Law Education 
Center, 503/ 282-5220 or 
www.elecenter.com

December 5-6 NV
Reinventing	Water	Supplies	
-	12th	Annual	Conference,	
Las	Vegas. Las Vegas 
Convention Center. Presented 
by American Rainwater 
Catchment Systems Ass’n. For 
info: www.arcsa.org/events/
EventDetails.aspx?id=807684

December 6-7 FL
American	Water	Summit	
-	2016,	Miami. Hilton Miami 
Downtown. Premier Water 
Industry Event. For info: 
www.americanwatersummit.
com/

December 7 NE
Nebraska	Conservation	
Summit,	Omaha. Creighton 
University, Harper Center. 
Hosted by the Nebraska 
League of Conservation Voters 
& Nebraska Conservation 
Education Fund. For info: 
https://conservationsummit.
com/

December 7-8 NV
ARCSA/IA	Groundwater	
EXPO,	Las	Vegas. Las Vegas 
Convention Center. Presented 
by American Rainwater 
Catchment Systems Ass’n. 
For info: http://www.arcsa.
org/events/EventDetails.
aspx?id=807684

December 7 WA
South	Sound	Waters	-	
Center	for	Environmental	
Law	&	Policy	Olympia	
Fundraiser,	Olympia. Old 
Stream Plant, 113 Thurston 
Ave. NE, 5:30-7:30 pm. For 
info: CELP, 206/ 829-8299, 
contact@celp.org or www.
celp.org

December 9 OR & WEB
Oregon	Floodplain	
Development	Seminar:	Post	
NMFS’	Biological	Opinion	
on	FEMA’s	National	
Floodplain	Insurance	
Program,	Portland. Embassy 
Suites Portland Downtown, 
319 SW Pine Street. For info: 
The Seminar Group, 800/ 574-
4852, info@theseminargroup.
net or www.theseminargroup.
net

December 10-15 LA
National	Summit	on	Coastal	
&	Estuarine	Restoration,	
New	Orleans. Hilton New 
Orleans Riverside. Presented 
by The Coastal Society. For 
info: https://www.estuaries.
org/Summit

December 12-13 CA
California	Environmental	
Quality	Act	(CEQA)	
Conference,	San	Francisco. 
Hotel Nikko. For info: CLE 
Int’l, 800/ 873-7130 or www.
cle.com

December 14-15 CA
California	Water	Law	
Conference,	San	Francisco. 
Hotel Nikko. For info: CLE 
Int’l, 800/ 873-7130 or www.
cle.com

December 16 WA
Tribal	Natural	Resource	
Damages	Assessments	
Seminar,	Seattle. Washington 
State Convention Ctr. For info: 
Law Seminars Int’l, 800/ 854-
8009, registrar@lawseminars.
com or www.lawseminars.com

January 4-6 China
9th	International	Perspective	
on	Water	Resources	&	the	
Environment,	Wuhan. For 
info: http://9thasceewri.whu.
edu.cn/

January 9-10 CA
SGMA,	GSA	Setup	and	GSA	
Preparation	Conference,	
Los	Angeles. DoubleTree 
by Hilton Los Angeles 
Downtown. For info: Law 
Seminars Int’l, 800/ 854-8009, 
registrar@lawseminars.com or 
www.lawseminars.com

January 23-25 TX
Water	for	Texas	2017:	
“Innovation	at	Work”	
Conference,	Austin. AT&T 
Executive Education and 
Conference Center. Presented 
by Texas Water Development 
Board. For info: http://
waterfortexas.twdb.texas.gov/

January 24-26 DC
NCSE	2017	-	National	
Conference	and	Global	
Forum	on	Science,	Policy,	
and	the	Environment,	
Washington. Presented 
by National Council for 
Science & the Environment. 
For info: www.ncseonline.
org/national-conference



January 25-26 CA
California	Climate	Change	
Symposium,	Sacramento. 
Sheraton Grand Sacramento 
Hotel. Convened by the 
California Natural Resources 
Agency, the California 
Environmental Protection 
Agency & the Governor’s 
Office of Planning and 
Research. For info: www.
californiascience.org/

January 25-27 CO
Colorado	Water	Congress	
2017	Annual	Convention,	
Denver. Hyatt Regency Tech 
Center. For info: http://www.
cowatercongress.org/annual-
convention.html

January 26-27 WA
24th	Annual	Endangered	
Species	Act	Conference,	
Seattle. Crowne Plaza 
Seattle. For info: The Seminar 
Group, 800/ 574-4852, info@
theseminargroup.net or www.
theseminargroup.net

January 26-27 NM
Advanced	Public	Land	Law	
-	The	Continuing	Challenge	
of	Managing	for	Multiple	
Use	Institute,	Santa	Fe. 
Eldorado Hotel. Presented by 
the Rocky Mt. Mineral Law 
Foundation. For info: www.
rmmlf.org

February 7-10 FL
The	Utility	Management	
2017	Conference,	Tampa. 
Tampa Marriott Waterside. 
Presented by the Water 
Environment Federation. 
For info: http://www.wef.
org/UtilityManagement2017/


