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CONJUNCTIVE MANAGEMENT IN IDAHO
PUBLIC-PRIVATE PARTNERSHIPS & CONJUNCTIVE MANAGEMENT OF SURFACE AND GROUND WATER

by David R. Tuthill, Jr., Phillip J. Rassier, and Hal N. Anderson
Idaho Water Engineering, LLC (Boise, Idaho)

Public-Private Partnerships can reduce development risks, provide more 
cost-effective and timely infrastructure delivery, offer the potential for better 
ongoing maintenance, and leverage limited public sector resources, all while 
maintaining the appropriate level of public control over the project. The 
National Council for Public-Private Partnerships, Testing Tradition: Assessing 
the Added Value of Public-Private Partnerships, 2012 (available at: www.
ncppp.org/resources/papers/WhitePaper2012-FinalWeb.pdf).

INTRODUCTION
 Application of water to a benefi cial use has been a key to the development of the 
western United States.  The primary source of supply was initially surface water but in 
recent decades the source for new development has shifted to ground water.  For many 
years the impacts of ground water pumping on surface water supplies was ignored across 
the western United States.  Today these conjunctive impacts are widely recognized 
technically, legally, and administratively.  Idaho’s experience with conjunctive impacts is 
one focus of this article.
 How do we move forward with optimum water resource development given the 
recognition of these conjunctive impacts?  A second focus of this article is the role public 
and private entities in Idaho can play by working together to achieve benefi cial conjunctive 
management of interconnected surface and ground water resources in a manner that 
encourages, promotes and facilitates the optimum development and use of the state’s water 
resources for the overall benefi t of the state and its citizens. See 2012 Idaho State Water 
Plan, Policy 1E, Idaho Water Resource Board, adopted November 28, 2012, (available at 
www.idwr.idaho.gov/waterboard/WaterPlanning/StateWaterPlanning/State_Planning.htm).
 Fundamental to this discussion is the difference between the terms “conjunctive 
administration” and “conjunctive management.”  The former term is now commonly 
used to refer to the combined priority administration of water rights from hydraulically-
connected surface and ground water resources by the Director of the Idaho Department 
of Water Resources.  By contrast, the term conjunctive management is used to refer to 
“actions other than water rights administration that can be taken to optimize the benefi ts 
and value of Idaho’s water resources” through maintenance of a sustainable supply in 
basins where there is a hydraulic connection between ground and surface waters. Id.  These 
terms are further discussed below.
 This article starts by reviewing legal considerations.  It then addresses the signifi cant 
role of water rights adjudication in Idaho; describes water distribution and delivery entities; 
provides applications of conjunctive considerations; discusses the role of the private sector 
in water resource development; suggests implementation of public-private partnerships in 
the Eastern Snake Plain; and fi nally offers some insights for the future.
Editor’s Note: Conjunctive water administration and management in Idaho has been 
extensively covered in previous issues of The Water Report due to that state’s active 
engagement with the issues.  For additional background on Idaho’s conjunctive use 
actions, see the following major articles: Rassier, TWR #10; Fereday, TWR #40; Budge, 
TWR #64; and Moon, TWR #86.
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LEGAL CONSIDERATIONS
Foundational Principles
 The Prior Appropriation Doctrine has governed water rights usage in Idaho since before statehood. 
Malad Valley Irrig. Co. v. Campbell, 2 Idaho 411, 18 P. 52 (1888).  The state constitution since its adoption 
in 1890 has mandated that water rights be governed by the “fi rst in time is fi rst in right” priority system. 
Idaho Const. art. XV, sec. 3.  The Prior Appropriation Doctrine governs the use of both surface water and 
ground water in Idaho. Idaho Code §§ 42-103 and 42-229.  A water right in Idaho is defi ned by source, 
quantity, date of priority, point of diversion, purpose of use, season of use, and place of use. Id. § 42-1411.  
An appropriation of water in Idaho must be for a useful or benefi cial purpose. Id. at § 42-104.  There is no 
statutory limitation on what purposeful uses of water may be recognized as benefi cial. State Dep’t of Parks 
v. Idaho Dep’t of Water Admin., 96 Idaho 440, 530 P.2d 924 (1974).  The use made of the water, however, 
must not be determined to be wasteful or otherwise contrary to the local public interest. See I.C. §§ 42-
203A(5) and 42-202B(3).
 A new water right in Idaho can only be obtained through compliance with the statutory application, 
permit, and license procedures for the appropriation of water contained in title 42, chapters 1, 2 and 3, 
Idaho Code. Id. at §§ 42-103 and 42-229.  The water right appropriation process is initiated by fi ling with 
the Idaho Department of Water Resources (IDWR) an application for permit to appropriate the public 
waters of the state in accordance with section 42-202, Idaho Code.  The application for permit is processed 
by IDWR pursuant to the procedures and criteria provided in section 42-203A, Idaho Code.
Water Rights Administration
 The Director of IDWR has direction and control over the distribution of water from all natural water 
sources within a state water district created pursuant to Idaho Code § 42-604. I.C. § 42-602.  Water 
distribution is primarily accomplished by Watermasters acting under the supervision of the Director.  In 
time of shortage, the water is distributed in accordance with rights of prior appropriation. Id. at § 42-607.  
With minor exceptions, water distribution within water districts was historically limited to the distribution 
of surface water.  A change began in 2002 and 2003 when the Director, acting pursuant to statute, obtained 
authorization from the Snake River Basin Adjudication District Court to exercise interim administration 
authority over ground water rights in the administrative basins overlying the Eastern Snake Plain Aquifer 
(ESPA) in the Thousand Springs and American Falls areas.  Since then, the Director has established state 
water districts across the Eastern Snake River Plain with appointed Watermasters responsible for the 
distribution of ground water rights from the ESPA.
 A particularly important facet of water rights administration in the Snake River Basin is the provision 
of Idaho Code § 42-203B(2) providing that “[f]or the purpose of the determination and administration of 
rights to the use of the waters of the Snake River or its tributaries downstream from Milner Dam, no portion 
of the waters of the Snake River or surface or ground water tributary to the Snake River upstream from 
Milner Dam shall be considered.”  This provision was enacted in 1986 to confi rm the Milner zero minimum 
stream fl ow and to formalize in statute the “two rivers” concept, long an established staple of Idaho water 
policy.
 The “two-rivers” concept means that for purposes of water rights administration in Idaho the Snake 
River is divided at Milner Dam, which is located upstream from Twin Falls.  As a practical matter this 
means that the holders of water rights downstream from Milner are precluded from making calls for 
water above Milner — this includes preclusion of senior-priority right holders below Milner from making 
delivery calls against junior-priority rights above Milner.  A zero minimum stream fl ow at the Milner 
U.S.G.S. Gaging Station was fi rst designated by the State Water Plan in 1976 giving formal recognition to 
the “two rivers” concept by setting a “protected fl ow” of zero cfs.  The “two-rivers” concept is based on the 
physical division of the Snake River Basin at Milner Dam and reportedly arose out of a 1920 plan prepared 
by the Board of Engineers:

Upstream from Milner Dam the Snake River is not deeply entrenched, but below the 
dam the river enters a deep canyon.  This physical characteristic of the Snake River led 
the Board of Engineers to propose that the Snake River above Milner Dam be dedicated 
to irrigation because of the ease of diverting the fl ow through gravity irrigation.  The 
Board of Engineers proposed that the main stem Snake River below Milner Dam should 
be devoted to hydropower because the fl ow of the river was largely inaccessible for 
agricultural development at that time. …
The “two rivers” concept has been repeatedly reaffi rmed as part of every major Snake 
River water project and resolution of every major water controversy.  For example, Idaho 
Power Company’s [Hell’s Canyon Complex] water rights were subordinated to upstream 
consumptive uses, consistent with the “two rivers” concept.  2012 State Water Plan at 44.

Conjunctive Administration
 The foundation for the conjunctive administration of surface and ground water rights was established 
with passage of the 1951 Idaho Ground Water Act.  That act, as amended in 1953, affi rmed the extension of 
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the traditional policies of the Prior Appropriation Doctrine to the development of the state’s ground water 
resources, providing that “while the doctrine of ‘fi rst in time is fi rst is right’ is recognized, a reasonable 
exercise of this right shall not block full economic development of underground water resources.” I.C. § 
42-226.  Importantly, with respect to conjunctive administration, the Act provided: “Water in a well shall 
not be deemed available to fi ll a water right therein if withdrawal therefrom of the amount called for by 
such right would affect, contrary to the declared policy of this act, the present or future use of any prior 
surface or ground water right or result in the withdrawing of the ground water supply at a rate beyond the 
reasonably anticipated average rate of future natural recharge.” Id. at § 42-237a.g.  Thus, the act provided 
that ground water usage would be administered to protect both affected senior-priority rights — i.e., both 
ground and surface water rights — and to avoid mining of the source aquifer (use existing recharge).
 Four decades later, in response to requests from senior-priority right holders for administrative action 
the Director  promulgated Rules for Conjunctive Management of Surface and Ground Water Resources. 
IDAPA 37.03.11.  The rules adopted in 1994 provide procedures that govern IDWR’s response to delivery 
calls “made by the holder of a senior-priority surface or ground water right against the holder of a junior-
priority ground water right in an area having a common ground water supply.” Id. at 37.03.11.001.  
[Editor’s Note: A “delivery call” is made by a senior water right owner to petition IDWR to regulate junior 
water rights so that the senior right can be satisfi ed].  The rules provide a necessary structure for IDWR 
to jointly administer interconnected surface and ground water rights and help facilitate the conjunctive 
management of the hydraulically-connected resources.
 In 2005, the Director issued the fi rst orders under the conjunctive management rules in response to 
delivery calls made by senior surface right holders against junior-priority ground water users diverting 
water from the ESPA.  These orders recognize that the water supply for the ESPA is hydraulically 
connected to the Snake River and tributary surface water sources at various places and to varying degrees.  
As a consequence of this recognition and based on simulations using a calibrated computer model of 
the ESPA, the Director determined that ground water withdrawals from certain portions of the ESPA for 
irrigation and other consumptive purposes cause reductions in spring fl ows tributary to the Thousand 
Springs reach of the Snake River.  The orders are available at: www.idwr.idaho.gov/about/orders.htm.  
Before completion of the administrative process responding to the delivery calls, the surface right holders 
sought declaratory relief in court challenging the constitutional validity of the rules both facially and as 
applied.  [Editor’s Note: A law is “facially” unconstitutional if a plain reading of the law — without regard 
to how the law is applied or the effects of the law — shows that the law has a constitutional fl aw.]  In 
American Falls Reservoir Dist. No. 2 v. Idaho Dep’t of Water Res., 143 Idaho 862, 154 P.3d 433 (2007), the 
Idaho Supreme Court (Court) held the rules to be facially constitutional.  The Court further held that the “as 
applied” challenge to the rules was premature prior to exhaustion of the administrative remedies.
Conjunctive Management
 Even though the court’s decision in American Falls Reservoir Dist. No. 2 dealt with issues of 
water rights administration, the case holds important implications for the conjunctive management of 
interconnected surface and ground water resources because the case confi rmed numerous foundational 
principles of Idaho’s Prior Appropriation Doctrine important to effective management.  For example, the 
court confi rmed the continuing need for “benefi cial use” and reasonable means of diversion in the exercise 
of a water right as well as the state policy of full economic development of water resources, and the 
prohibition of waste.  [Editor’s Note: Water must be needed and used for a “benefi cial” or useful purpose, 
including irrigation, domestic, stockwater, commercial, etc., for the valid exercise of a water right].  The 
court found IDWR’s rules consistent with state constitutional principles in authorizing the Director to take 
into account the amount of storage water available to a senior surface water right holder before ordering 
the curtailment of a junior water right.  Finally, the Court confi rmed the importance of administrative fact-
fi nding by the Director before curtailing the diversion of water under junior-priority water rights alleged to 
be causing material injury to more senior rights.
 The Idaho Legislature further advanced the pathway to more effective conjunctive management of 
interconnected surface and ground water resources in 2009 with its declaration that the appropriation and 
use of water for aquifer recharge purposes by any person or entity constitutes a benefi cial use of water 
for which the Director of the Department of Water Resources is authorized to issue permits and licenses 
in compliance with applicable Idaho law and the state water plan. See I.C. § 42-234(2).  The Legislature 
recognized that incidental ground water recharge benefi ts are often obtained when water is diverted and 
used for other purposes; however, this incidental recharge may not be used to claim or establish a separate 
water right for recharge purposes. Id. at§ 42-234(5).  The Legislature also acted in 2009 to give the Idaho 
Water Resource Board authority to approve or disapprove all ground water recharge projects proposing to 
divert natural fl ow water for a managed recharge project “in excess of ten thousand (10,000) acre-feet on an 
average annual basis.” Id. at § 42-237(a).  [Editor’s Note: “natural fl ow water” is water that fl ows naturally 
in a surface water stream as opposed to water that has been stored and later released from a reservoir.]  This 
Board approval is in addition to the normal approval required from the Director of the Department of Water 
Resources under chapter 2, title 42, Idaho Code, to initiate a new water right appropriation.
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 The statute provides that in determining whether such a ground water recharge project proposal 
shall be approved, or disapproved, the Board shall be guided by the following criteria: 1) conserving the 
highest use of the water for all purposes; 2) the maximum economic development of the waters involved; 
3) the control of the waters of this state for all benefi cial purposes, including drainage, sanitation and 
fl ood control; 4) that suffi cient water is available for appropriation for benefi cial use; 5) the prevention 
of wasteful, uneconomic, impracticable or unreasonable use of the waters involved; 6) that all vested 
and inchoate rights to the waters of this state or to the use thereof have been protected by the issuance of 
a permit for the project by the Director of the Department; and 7) the state water plan and water policy 
formulated under other laws of this state. See Id. at§ 42-237(b).  Note that criterion number seven as 
amended in 2009 references the state water plan, which includes as a component the Eastern Snake Plain 
Aquifer Comprehensive Aquifer Management Plan (ESPA CAMP) adopted by the Water Resource Board in 
2009 and approved by the Idaho Legislature. 2009 Idaho Sess. Laws, ch. 223, p. 703.

THE COMPREHENSIVE STATE WATER PLAN & AQUIFER RECHARGE

 The Idaho State Water Plan is composed of Part A – statewide policies, goals and objectives; and 
Part B – component water plans for individual basins, sub-basins, or parts of basins. See I.C. § 42-1734A.  
Revisions to Part A of the plan were adopted by the Idaho Water Resource Board (Board) on November 28, 
2012, and the revised plan is before the 2013 Session of the Idaho Legislature for review and approval by 
House Bill 38.  
 Policy 1E of the plan provides: “Where a hydraulic connection exists between ground and surface 
waters, they should be conjunctively managed to maintain a sustainable water supply.” 2012 State Water 
Plan at 11.  Policy 1I of the plan further provides: “Aquifer recharge should be promoted and encouraged, 
consistent with state law.” Id. at 15.  The policy discussion assures that “[t]he Board supports and assists in 
the development of managed recharge projects that further water conservation and increase water supplies 
available for benefi cial use.” Id.  Another policy supporting conjunctive management initiatives is Policy 
4E stating that the development of new aquifer storage in the Snake River Basin resulting from managed 
recharge is in the public interest. Id. at 55.  Finally, Policy 4B — addressing the zero minimum fl ow on the 
Snake River at Milner Dam — speaks to the potential water supply for new aquifer storage in the ESPA 
by reasserting the long-standing policy of the State encouraging the development of unappropriated fl ows 
above that point “for existing and future agricultural development and other benefi cial uses in the Snake 
River Basin above the Dam.” Id. at 46.
 The ESPA CAMP component of Part B of the State Water Plan referenced above sets a long-term 
objective to incrementally achieve a net ESPA water budget change of 600 thousand acre-feet (kaf) 
annually by the year 2030 through a mix of management actions, including aquifer recharge of 
approximately 150-250 kaf/year using the Board’s natural fl ow water permit and storage water when 
available. 2009 ESPA CAMP at 10; available at: www.idwr.idaho.gov/WaterBoard/WaterPlanning/CAMP/
ESPA/default.htm.  Phase I of the ESPA CAMP (years 1-10) sets a water budget change objective of 
between 200-300 kaf/year, including aquifer recharge of approximately 100 kaf/year using the Board’s 
natural fl ow water permit and storage water when available. Id. at 11.
 The aquifer recharge target changes under the ESPA CAMP are focused on benefi ts from recharge 
projects “using the Board’s natural fl ow water permit and storage water when available.”  The average 
annual recharge targets are not intended to serve as a limitation on the amount of recharge to the aquifer 
that may be authorized using water rights or water supplies not controlled by the Board.  To emphasize 
this point, the ESPA CAMP states that the “Plan in no way modifi es or diminishes existing state water law 
including the prior appropriation doctrine, or the power and duties of the Director of the Department.” 
Id. at 3.  Thus, for example, the Plan should not be viewed as a limitation on the ability of water users to 
participate in non-Board aquifer recharge projects using their storage water supplies in accordance with 
Idaho law.
 The potential need for recharge projects outside the ESPA CAMP umbrella is made evident by the 
Board’s determination that the “Plan is not designed to provide mitigation credit for any individual group, 
although it is expected that Plan implementation should reduce the demand for administrative solutions.”Id. 
at 5.  Although it is expected that Plan implementation will reduce the demand for administrative 
curtailments on the ESPA, it is not expected that Plan implementation will eliminate the need for private 
recharge projects in order to mitigate for the depletion-effects of pumping under junior-priority ground 
water rights.  Nothing in the Plan purports to limit or otherwise hinder the right of water right holders 
on the Eastern Snake River Plain from utilizing their water rights for authorized benefi cial purposes in 
accordance with Idaho law, including aquifer recharge purposes.  Likewise, nothing in the Plan restricts 
the right of junior-priority ground water right holders from taking actions in accordance with Idaho law, 
including ground water recharge, to mitigate for the depletion-effects of their pumping when the depletions 
cause injury to senior-priority rights from interconnected sources.
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Proposed Statutory Changes
 In 2012, IDWR drafted legislative changes for ground water recharge with the intent of initiating 
public discourse on this topic.  If approved, these changes would signifi cantly modify the current statutory 
regime relating to aquifer recharge projects in the state.  Accordingly, the proposed changes were recently 
discussed by the Idaho Water Users Association Legislative Committee and referred to a Working Group.  
This establishes a thorough review process which is unlikely to produce a product in time for the 2013 
session, but could result in proposed legislation for the 2014 session.

WATER RIGHTS ADJUDICATION & CONJUNCTIVE ADMINISTRATION IN IDAHO

 The Snake River Basin Adjudication (SRBA) was commenced on November 9, 1987, to adjudicate 
all water rights from surface and ground water sources within the Snake River Basin in Idaho, comprising 
about 87 percent of the state.  The adjudication was later adjusted to provide that the participation of de 
minimis domestic and stockwater uses from ground water was optional.  More than 155,000 water rights 
were claimed, reviewed by IDWR, submitted to the SRBA Court in the form of Director’s Reports, made 
subject to review by all parties, and decreed by the SRBA Court.  Fewer than 150 claims are still contested 
and unadjudicated at this time.  Thus, the SRBA is almost completed and the ground water rights decreed 
in the SRBA are eligible to be added to water districts for conjunctive delivery.  The process for adding the 
rights to a district is beyond the scope of this article, but the legal mechanisms are in place and this action 
has already been completed in many basins.  The process to either add ground water rights to a district or to 
create a special district for ground water rights takes from six months to a year to accomplish.
 One purpose of the SRBA was to address conjunctive administration of water rights within the 
Snake River Basin.  This issue became Basin Wide Issue No. 5.  The SRBA Court, IDWR, and the parties 
worked diligently on this issue for more than two years.  The resulting Memorandum Decision and Order 
of Partial Decree on this matter (dated February 27, 2002) provides that the SRBA Court will set forth 
for each sub-basin three General Provisions related to conjunctive administration.  The fi rst General 
Provision for the sub-basin specifi es a list of water rights that shall be administered separately from all 
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other rights in the sub-basin in accordance with the Prior Appropriation Doctrine as established by Idaho 
law.  This category includes water rights that are to be administered separately from other rights because 
previous court decisions decreed streams to be administered as “non-tributary” (not connected to the 
other stream for regulatory purposes).  The second General Provision for the sub-basin specifi es all rights 
to be delivered as separate from all other rights in the Snake River Basin in accordance with the Prior 
Appropriation Doctrine as established by Idaho law.  This category provides an opportunity to identify 
water rights from that sub-basin which are to be administered separately from the entire Snake River 
Basin — no water rights were ever found to be included in this category.  The third General Provision for 
the sub-basin provides that except as specifi ed in the fi rst two General Provisions, water rights within the 
sub-basin will be “administered as connected sources of water in the Snake River Basin in accordance 
with the prior appropriation doctrine as established by Idaho law.”  In this way the SRBA court decreed the 
legal interconnection of ground water and surface water for all water rights adjudicated by the SRBA, and 
provided a legal basis for subsequent implementation of conjunctive administration within the basin.  Thus,  
each of the more than 100,000 water rights with a ground water source in the SRBA was legally specifi ed 
to be conjunctively connected with other water rights in the Snake River Basin. 
 The SRBA does not include the Bear River Basin in southeastern Idaho, and adjudication of this basin 
has not been authorized.  The SRBA also does not include Idaho’s northern panhandle basins.  However, 
adjudication of these basins was commenced on November 12, 2008, starting with the Coeur d’Alene River 
and tributaries.

WATER DISTRIBUTION & DELIVERY ENTITIES

State Water Districts
 State water districts are created by order of the Director of the Department of Water Resources, 
pursuant to I.C. § 42-604, following a judicial determination of the rights to the use of the waters of a 
public water source or system.  A water district is responsible for the distribution of water to the various 
ditches, canals, or other diversion works diverting water from the adjudicated natural water sources within 
the district. Id. § 42-602.  Water distribution in water districts is accomplished by Watermasters, acting 
under the supervision of the Director, who are elected annually by the water users.  In times of shortage, the 
law provides for the distribution of water in accordance with rights of prior appropriation. Id. § 42-607.
 In 2002, the Director, acting with authorization from the SRBA district court, began creating water 
districts, initially in the Thousand Springs and American Falls areas, for the distribution of ground water 
rights in the administrative basins overlying the ESPA.  The Watermasters for these districts are authorized 
to curtail illegal diversions, measure and report diversions, enforce the provisions of any stipulated 
agreement, and curtail out-of-priority diversions that are not covered by a stipulated agreement or a 
mitigation plan approved by the Director when the diversions are determined by the Director to be causing 
injury to senior-priority surface water  rights or senior-priority ground water rights.
Ground Water Districts
 The Legislature in 1995 provided for the establishment of ground water districts to assist in the 
management and supervision of water use. I.C. §§ 42-5201 to 42-5276.  An important purpose of ground 
water districts is to develop and operate mitigation plans designed to mitigate any material injury caused 
by ground water use within the district upon senior water users — either within or outside the district 
boundaries.  Nine ground water districts covering much of the ESPA have been established under these 
statutes.  The districts have authority to construct and operate ground water recharge or storage projects 
and “to acquire water rights or to appropriate the unappropriated waters of the state for the purpose of 
storing waters in, or recharging, ground water basins within the district to aid in the effi cient irrigation of 
district lands, to serve domestic, commercial, municipal or industrial uses within the district, or to carry out 
a mitigation plan.” Id. at § 42-5225.  The Legislature has granted ground water districts the discretion to 
exercise a broad range of authorities related to aquifer recharge projects and the development and operation 
of mitigation plans. 
Irrigation Districts
 An irrigation district is a quasi-municipal entity with taxing authority formed under the provisions of 
title 43, Idaho Code, for the purpose of delivering water from an irrigation project to landowners putting 
the water to benefi cial use within a specifi c geographic boundary.  Irrigation districts possess unique 
statutory authority for the construction and operation of ground water recharge projects for the purpose of 
“recharging ground water basins within the district to aid in the effi cient irrigation of district lands.” I.C. 
§43-343.  A ground water recharge project can be utilized by an irrigation district either to increase the 
effi cient usage of its existing senior-priority water rights or to provide a source of water to mitigate for the 
depletion-effects due to the use of junior-priority ground water rights within the district.  A practical effect 
of section 43-343 is to authorize an irrigation district to construct and operate a recharge project to benefi t 
district lands without going through the process of creating a separate recharge district under the provisions 
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of chapter 42, title 42, Idaho Code.  In addition, it may be possible for other governmental entities, under 
the “joint powers” provisions of sections 67-2327 and 67-2328, Idaho Code, to join with an irrigation 
district in the development of a recharge project with benefi ts extending to lands beyond the boundaries of 
the irrigation district.
Canal Companies
 As discussed above, ground water districts and irrigation districts both have considerable discretion 
to exercise a broad range of authorities related to ground water recharge projects and the development and 
operation of mitigation plans.  In addition, there are many canal companies operating in Idaho.  These are 
not-for-profi t corporations that primarily deliver irrigation water to their shareholder-members.  These 
companies, both large and small, have an important role to play in the implementation of conjunctive 
management of interconnected ground and surface waters in Idaho.  Their importance is due to the early-
priority natural fl ow and storage water rights that they hold and because of the extensive canal systems that 
they operate. 
Aquifer Recharge Districts
 The 1978 Idaho Ground Water Recharge Act sets forth the procedures for formation and operation of 
an aquifer recharge district. Chapter 42, Title 42, Idaho Code.  The procedures are similar to those existing 
for the formation and operation of other special purpose districts dealing with interests in real property.  
Initial authorization existed only for a pilot project district described in section 42-4201, however, the 
formation provisions now have applicability state-wide.  Among the powers and duties of the board of 
directors of a recharge district is authority “to construct and operate diversion works, recharge ponding 
areas and injection wells, subject to such standards and specifi cations as the director of the department of 
water resources shall determine.” I.C. § 42-4212(4).  The Act further provides that “[t]he appropriation 
and storage underground of waters by the aquifer recharge district…is hereby declared to be a public use, 
subject to the regulation and control of the state in the manner prescribed by law.” Id. at §42-4212(7).

APPLICATION OF CONJUNCTIVE CONSIDERATIONS

 Based on the background information above, the reader should be ready to apply the principles of 
conjunctive administration and conjunctive management in Idaho.  A specifi c example is instructive.
 Figure 1 portrays the basic scenario.  Mrs. Adams is the fi rst to divert and apply water to a benefi cial 
use on a stream, earning a date of priority of June 16, 1887.  Mr. Black is successful in applying his 
diverted water to a benefi cial use a day later.  Under the appropriation doctrine both can use water when 
it is available — but during periods of shortage Mr. Black must curtail his use to allow for full delivery 
to Mrs. Adams — to the extent she applies the water to a benefi cial use.  Mrs. Clark established a date 
of priority nearly 100 years later, June 16, 1982, by fi ling an application for permit with IDWR, drilling 
a well, and ripening the permit into a license.  Mr. Black has been frustrated because while he endures 
curtailment, Mrs. Clark continues to pump ground water.  And what if there is not just one well upstream 
but more than 4,000 irrigation wells, as is the case in the Eastern Snake Plain Aquifer?  If the fairness of the 
Prior Appropriation Doctrine is to be applied, the impacts of ground water pumping must be mitigated.

Figure 1.  Example of Conjunctive Administration in Idaho
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 Now the reader is ready for the test question, portrayed in Figure 2.  In this real-world scenario on the 
Big Wood River in Idaho, there are four representative diverters (among others).  We have: (1) an 1886 
water right for irrigation from the Big Wood River; (2) a 1959 water right from a stream that was declared 
by the Court in the 1920s Frost Decree to be non-tributary to the Big Wood River (and the non-tributary 
nature was confi rmed as res judicata (previously determined) by the SRBA Court); (3) a 1956 water 
right for a half-acre of lawn diverted from a well; and (4) a 1954 water right for the City of Ketchum for 
Municipal purposes, including lawn watering.  As of 2012 the ground water rights had not yet been added 
to the water district as the SRBA had just been concluded in the basin.  In Scenario 1, during 2012 as fl ows 
began to recede during the summer months, which water right was fi rst curtailed by the Watermaster?  The 
answer is that the one and only right curtailed by the Watermaster in 2012 was the 1886 water right for 

irrigation.  The two ground water rights were not yet added to the 
water district so they could not be distributed (regulated), and the 
1959 water right is non-tributary — and also not distributed by the 
Watermaster.  In Scenario 2, during 2015, we anticipate that ground 
water rights will be added to the water district so the fi rst right to be 
curtailed will be the lawn irrigation portion of the City of Ketchum 
water right, as it is the most junior of the involved rights.  The 
non-consumptive in-house portion of a municipal right (that portion 
needed for in-house uses such as cooking, bathing, and toilets) is 
considered to be pass-through water (quickly returned to the river 
via the waste treatment plant) and is not subject to a call by a senior 
user.  In Scenario 3, during 2020 we anticipate that even small lawns 
will need mitigation due to their cumulative impact — but adding 
these smaller uses to the water district will require a change in IDWR 
policy to reduce the size of an exempted parcel.  Such a reduction 
in the size of a parcel exempted from a mitigation requirement (see 
below) might require a change in the law.

THE PRIVATE SECTOR & WATER DEVELOPMENT IN IDAHO

 Thus far, this article has been establishing the basis for understanding conjunctive administration 
— i.e., the basis for regulation and control of ground water diversions in conjunction with surface water 
use.  When conjunctive administration is implemented in a basin, ground water rights are typically junior 
to the surface water rights.  Thus, when a delivery call is made by a senior water right holder, one of 
the fi rst actions of IDWR or the Water District is to distribute a letter to the holders of the ground water 
rights.  The letter will provide two options, either: (1) curtail the diversion and use of water; or (2) provide 
adequate mitigation to the senior water right holders.  Anticipating such a call gives rise to implementing 
a conjunctive management approach, whereby water is saved in the aquifer via ground water recharge 
during times of plenty to be available for mitigation during times of scarcity.  A complete description 
of this ground water recharge mitigation process is beyond the scope of this article, but an initial basic 
consideration is to determine who — or what agency or entity — should be responsible to provide 
conjunctive management planning and implementation.  Should it be the public sector, the private sector, or 
a combination of the two?  In aid of answering this question it is helpful to look back at history.

 The evolution of primary drivers depicted in Figure 3 
applies to water projects throughout the western United States.  In 
the nineteenth century virtually all water projects were privately 
funded.  In the twentieth century the federal government via the US 
Bureau of Reclamation and the Army Corps of Engineers assumed a 
major funding role for new projects.  State governments sponsored 
some projects starting mid-century.  With the advent of the twenty-
fi rst century, the ability of federal and state governments to provide 
funding has waned but the public sector is being looked to for major 
investments.
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OPPORTUNITIES FOR PUBLIC-PRIVATE PARTNERSHIPS

 During recent years the term Public-Private Partnership (PPP) 
has represented the mutually benefi cial and symbiotic linkages of 
the public and private sectors for creating and constructing optimally 
feasible water projects.  The PPP concept has grown so rapidly that 
the National Council of Public-Private Partnerships was formed (see 
www.ncppp.org).  Figure 4 depicts some of the mutual strengths of 
this approach. 
 One reason to form a PPP is that ground water recharge 
project costs can be suffi ciently high that one entity alone cannot 
construct an adequately sized project.  Also, the skill sets and 
strengths of public and private entities can be symbiotic, resulting in 
project effi ciencies if the public and private entities combine efforts.
 Take for example the graph in Figure 5, which is a conceptual 
diagram of the potential for recharge.  Over the years incidental 
recharge has declined throughout the State of Idaho, due to improved 
on-farm and water delivery effi ciencies. [Editor’s Note: Incidental 
recharge  historically occurred when water was diverted for irrigation 
and a certain percentage of the water recharged the aquifer rather 
than being utilized by the crop.]  To maintain the needed aquifer 
recharge, the State of Idaho has sponsored managed recharge by 
incentivizing water delivery organizations to carry water early and 
late in the season when canals would otherwise be empty.  However, 
these efforts have been inadequate in compensating for reductions 
to incidental recharge.  By partnering with the private sector the 
State has an opportunity to increase recharge that is additional to 
the totally state-sponsored efforts.  Approximately 30,000 AF was 
privately recharged in late 2011 under the auspices of Upper Snake 
Mitigation Solutions, LLC (this quantifi cation was verifi ed by Bill 
Quinn, then the Recharge Coordinator for IDWR).

THE EASTERN SNAKE PLAIN AQUIFER

 As noted above, the Eastern Snake Plain Aquifer Comprehensive Aquifer Management Plan 
(ESPA-CAMP)) was passed into law by the Idaho State Legislature in 2009.  ESPA-CAMP establishes 
a long-term program for managing water supply and demand in the ESPA through a phased approach to 
implementation, together with an adaptive management process to allow for adjustments or changes in 
management techniques as implementation proceeds.  Due to the inherent complexities in the management 
and responses of the river and aquifer to water budget changes, a very deliberate choice was made to 
incrementally implement the various mechanisms proposed in ESPA-CAMP.  The goal of ESPA-CAMP 
is to “Sustain the economic viability and social and environmental health of the Eastern Snake Plain by 
adaptively managing a balance between water use and supplies.”
ESPA-CAMP OBJECTIVES ARE TO:

• Increase predictability for water users by managing for a reliable supply
• Create alternatives to administrative water use curtailment
• Manage overall demand for water within the Eastern Snake Plain
• Increase recharge to the aquifer
• Reduce withdrawals from the aquifer

 The sooner ESPA-CAMP is implemented the better the chance of achieving these stated goals and 
objectives.
 The State of Idaho and the Idaho Water Resource Board (Board), by implementing a collaborative 
approach to water management, demonstrated that public and private interests that depend on the aquifer, 
springs, and the river can work together to develop a comprehensive water management plan.  The Board 
determined that it was essential for the State and the Board to continue to provide direction and fi nancial 
support to implement ESPA-CAMP.  Public and private individuals and organizations devoted signifi cant 
time and effort toward educating each other about their concerns and the ways in which different interests 
are affected by water management decisions.  This education process and the trust relationships that 
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were established were vital to the development of ESPA-CAMP.  It was determined that building on 
the foundation and momentum established within the planning committee was key to successful plan 
implementation.  An Implementation Committee was formulated which included most of the original 
planning committee members to assist the Board as it moved forward with ESPA-CAMP implementation.
 Probably the most diffi cult and controversial issue the planning committee addressed was how to fund 
implementation of the plan.  In order to achieve Phase One, which included the fi rst ten years of water 
management objectives, the estimated cost ranged from 70 to 100 million dollars.  The Board decided to 
take under consideration the feasibility of establishing a state water project fund.  Power franchise fees, 
sales tax, product tax, or other sources could be collected and deposited in the state water project fund and 
matched with contributions by water users and other partners.  Where water users and implementation 
partners successfully secure their 60 percent of the funding for a project or group of projects, the Board 
would request that the legislature authorize matching funds for the proposed projects.  A proposed funding 
mechanism that established fees or assessments levied against the water users for the private 60 percent 
contribution was formulated and proposed.  However, during the process of developing and passing 
legislation that would have provided the necessary authorities, a group of water users that had been 
represented on the planning committee, did not support the funding mechanism and successfully defeated 
the proposed legislation.  Hence, a funding mechanism was never adopted.
 The Eastern Snake Plain Aquifer remains a location where a major ground water recharge effort is 
warranted and needed, and where a public-private partnership should be established and implemented.  Our 
past efforts seeking to implement ESPA-CAMP for the Eastern Snake Plain Aquifer demonstrate a number 
of key principles that may provide useful guidance for future efforts: 1) building trust is the most vital and 
challenging aspect of developing partnerships; 2) relationships that come from collaborative processes 
are a primary way to build or compromise trust; 3) do not take for granted success in the political process 
just because you have majority support; and 4) the most diffi cult issues to resolve are those that cost real 
money.  
 A collection approach that should be further evaluated involves using water districts as vehicles for 
collecting contributions from water user groups, including irrigated agriculture, municipalities, spring-
users, and industrial/commercial users.  Currently there is no offi cial working group focused on funding for 
the ESPA CAMP, but the Board continues to be interested in recharge.

LESSONS LEARNED & RECOMMENDATIONS

Statutory Need: Aquifer Recharge Credits
 Presently Idaho statutes adequately describe and support implementation of conjunctive management 
and public-private partnerships to support recharge efforts, with one exception.  If a private entity desires to 
conduct aquifer recharge, as was done in the fall of 2011, the IDWR Director has indicated that the present 
statutory structure does not provide suffi cient basis to support the creation and tracking of aquifer recharge 
credits.  The Director drafted statutory language intended to fi ll this gap, but as indicated above the draft 
language was routed to a Working Group for review.  Thus, although this legislative review might not solve 
the statutory inadequacies in 2013, Idaho now has a process underway to address this issue. 
Modeling
 Implementation of both conjunctive administration and conjunctive management require a ground 
water model.  In the case of the Eastern Snake Plain Aquifer model, the same model is to be used for both 
purposes.  This adds credibility to the model and implements a state policy position that if a model is good 
enough to be used for curtailment of a junior ground water user, it is good enough to account for and track 
ground water recharge efforts to allow for assigning conjunctive management recharge credits.
Water Bank
 Presently Idaho has an effective and well-run water supply bank with two primary components 
overseen by the Idaho Water Resource Board.  The fi rst component — the statewide bank — contains 
more than 750 water rights that have been leased to the bank for use by other water users.  As a second 
component the Board appoints Local Committees to operate Rental Pools of storage water in several 
locations throughout the state.  As credits for ground water recharge are contemplated, some have suggested 
that new water rights for ground water recharge should be held exclusively by the Board.  This concept will 
be a primary issue for discussion by the Working Group tasked with reviewing the ground water recharge 
legislation.  A fundamental concern about this concept is that it seems at odds with: (1) the constitutional 
provision allowing private sector  appropriation of water and application to a benefi cial use; and (2) the 
efforts around the United States to form public-private partnerships, because limiting the holder of water 
rights for ground water recharge to the Board will have a chilling effect on private investment in the 
process; and (3) existing statutory provisions that authorize and encourage ground water districts, irrigation 
districts, and aquifer recharge districts to conduct ground water recharge. 
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 Idaho is fortunate to have clean and highly productive aquifers around the state.  Now that the SRBA 
is largely completed and the water right adjudication is being conducted in Northern Idaho, the large 
challenge of decreeing ground water rights is being resolved.  Senior surface water users who have long 
objected to the impacts of ground water pumping by juniors are demanding relief, and the laws provide for 
that relief.  Letters will be sent to ground water holders around the state with two choices — either curtail 
pumping or provide mitigation.  The stage is set to begin to manage water conjunctively so as to provide 
an opportunity for the junior ground water users to continue to make benefi cial use of water for irrigation 
of crops and urban landscapes, industrial and commercial uses, and any other uses that have consumptive 
components.
 How Idahoans go about managing water sources conjunctively is the challenge.  Should we wait for an 
“inspirational” drought and hope for a legislative solution — somehow hoping that a taking from the senior 
water right holders will be deemed acceptable?  This did not work for the junior pumpers in the Arkansas 
River Valley of Colorado.  Should we wait for the state or the federal government to take care of the 
ground water recharge effort despite the shrinking budgets for existing programs and an almost total lack of 
funding for capital expansions?  Should we leave the problem to be solved by the private sector, ignoring 
the vast powers assigned to public entities such as irrigation districts, municipalities, ground water districts 
and others?
 The best solution appears to be a joint effort — employing a combination of skills, powers and 
capabilities via public-private partnerships.  On one hand, the private sector will be seeking to earn 
a reasonable profi t.  On the other hand, profi t is a good motivator — it has been a primary driver in 
developing our nation.  Government can be helpful and encouraging, and guide the effort towards good 
decision-making and leveling of playing fi elds.  But government is not well-suited to do everything for a 
project, including conceptualization, funding, design, permitting, construction, oversight, regulation, and 
records-keeping.
 Time is running out for ground water users in Idaho.  The decreeing of most of the water rights in the 
SRBA enables these water rights to be added to water districts and thus subject to Watermaster control.  
During the past six years most of the hydrographs statewide have been average or above.  When the 
hydrographs inevitably dip below average the senior surface water users who are materially injured by 
junior pumping of ground water will rightly demand conjunctive delivery by priority and curtailment of 
junior users.  The Director of IDWR will have no choice but to distribute water accordingly.  The water 
resource development community should act quickly to form public-private partnerships and move forward 
to develop conjunctive management options.

FOR ADDITIONAL INFORMATION: 
DAVE TUTHILL, Idaho Water Engineering, LLC, 208/ 870-0345 or dave@idahowaterengineering.com

Idaho State Water Plan 2012 available at: www.idwr.idaho.gov/waterboard/WaterPlanning/
Statewaterplanning/State_Planning.htm

Dave Tuthill is the founder of Idaho Water Engineering, LLC.  This Idaho company presently includes more than a dozen technical 
professionals, each of whom have a minimum of 30 years of experience in their respective disciplines.  Dave worked for the 
Idaho Department of Water Resources from 1976 through his retirement from the State of Idaho in 2009.  During the period from 
January 1, 2007 through June 30, 2009, he had the privilege of serving as Director of the agency.  Dave earned a B.S. degree in 
Agricultural Engineering from Colorado State University in 1974, a M.S. degree in Civil and Environmental Engineering from the 
University of Colorado in 1975, and a Ph.D. in Civil Engineering from the University of Idaho in 2002.  He retired from the Engineer 
Branch of the U.S. Army Reserve as a Colonel in 2004.

Phil Rassier holds a J.D. decree from the University of Idaho College of Law.  He worked for the Idaho Attorney General’s Offi ce 
from 1976 to 2010, serving for many years as the chief deputy attorney general at the Idaho Department of Water Resources.  
Following retirement in 2010, Phil began serving as a project advisor for Idaho Water Engineering, LLC.  He is an inactive member 
of the Idaho State Bar and presently resides in France.

Hal Anderson began his Idaho career in 1975 at the University of Idaho in the College of Natural Resources (CNR), after completing 
a four-year tour of duty in the U.S. Air Force.  Hal was on staff at CNR and after completing his Masters degree came to the Idaho 
Department of Water Resources (IDWR) in 1981. Hal was Technical Services Bureau Chief for 12 years prior to his promotion 
to Planning and Technical Services Division Administrator in 1999.  As division administrator Hal managed and supervised the 
hydrogeologists, hydrologists, planners, modelers, engineers and GIS specialists that provided the technical support to IDWR 
and the Water Board.  Hal also served as the lead staff person for the Idaho Water Resource Board.  As lead staff person Hal 
managed Board programs, represented the Board in various professional and political capacities including working directly with 
the Governor’s Offi ce and the Idaho Legislature.  Hal is currently Managing Partner of Idaho Water Engineering, LLC.
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STORMWATER REGULATION & MANAGEMENT
AN OVERVIEW OF CURRENT TRENDS IN THE WEST

by Nathan Hardebeck, Nate Holloway, Valerie Monsey, Chris Heibrun and Mike Chase
SoundEarth Strategies, Inc.

INTRODUCTION
 In the business world, stormwater management has moved from relative obscurity to center stage 
in little over a decade, becoming a critical part of everyday business decisions and a primary focus of 
regulations aimed at water quality protection.  Stormwater has also become recognized as the greatest 
contributor of pollutants to our nation’s waters.
 Adding to the challenges of stormwater management is the growing nexus between National Pollutant 
Discharge Elimination System (NPDES) stormwater permits and other federal environmental programs 
— such as the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA, 
pertaining to Superfund cleanup sites) and the Endangered Species Act (ESA).  Regulatory overlap also 
arises from state regulations, such as Washington State’s Model Toxics Control Act, as well as numerous 
and various state and federal groundwater protection standards.  The US Environmental Protection 
Agency (EPA) and state water quality agencies are increasingly incorporating the impacts of stormwater 
as a signifi cant part of the decision-making process when developing policies for sustainability, defi ning 
responsible parties to lawsuits, and setting protocol at cleanup sites.
 Western States, facing a multitude of regulatory drivers, are leading with some of the most stringent 
and diffi cult stormwater management policies in the nation.
 This article provides an overview of several of the major drivers of evolving stormwater regulatory 
trends in the West and a discussion of the resulting regulatory changes.  The evolution of stormwater 
management within this context is then explored.  

REGULATORY DRIVERS
Lawsuits & Enforcement
 The Clean Water Act (CWA), under which the NPDES permitting program is conducted, allows 
for “citizen suits” — i.e., any US citizen (or citizen’s group) may fi le a suit alleging violation of a CWA 
effl uent limitation regulation by a person or entity or against the regulatory agency (EPA or State) charged 
with administering the CWA for inadequate enforcement of water quality standards (33 U.S.C. § 1365).
 Already applying to numerous industrial categories and populous municipalities, in 2008 NPDES 
stormwater permitting programs underwent a major expansion as a result of a Ninth Circuit Court ruling 
on a lawsuit that claimed EPA’s decision to abandon plans to regulate construction and development sites 
as a point source category subject to NPDES permits violated the agency’s non-discretionary duties under 
the CWA. See: Natural Resources Defense Council v. US Environmental Protection Agency, 542 F.3d 1235 
(9th Cir. 2008).  The court required EPA to prescribe effl uent limitation guidelines to stormwater discharges 
from construction and development sites adequate to comply with the protective intent of the CWA.
 Citizen suits are on the rise.  There a number of public interest groups active in the West that are 
motivating regulatory change through fi ling lawsuits against businesses and municipalities that are not 
doing enough — in these groups’ estimation — to control stormwater runoff.  Unsubmitted or neglected 
NPDES reporting is often the source of a permittee’s legal vulnerability.  Because most permits require 
online reporting, the data (or lack thereof) is readily available and easily accessed.  As new standards based 
on more stringent human health and water quality criteria are developed, it can only be anticipated that such 
lawsuits will continue to increase.
 Enforcement by the government is also continuing unabated.  
The following two cases are representative examples:

• In October 2012, the fi rst Western Washington case involving criminal felony violation of the CWA 
for stormwater discharge resulted in a conviction.  Bryan Stowe is currently serving six months in 
prison and faces over $300,000 in fi nes as a result of his negligence in managing erosion control on a 
construction project in Sumner, WA.  His superintendent of the project is also a convicted felon as a 
result of falsifi cation of water quality samples submitted to the state.

• In January 2013, Granite Construction of Watsonville, CA agreed to pay a $735,000 federal penalty to 
resolve allegations that it allowed muddy construction stormwater from an Oregon US 20 highway 
straightening project to fl ow into the Yaquina River and other streams in Oregon.  The proposed 
consent order between Granite Construction and EPA also requires the company to designate a 
water pollution control manager for future Oregon construction projects and to boost environmental 
training of employees.
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 EPA and state water quality agencies use calculations of how much fi sh we eat when determining 
the level of pollutants that can safely be discharged into our receiving waters.  Pollutants and toxins in 
the water and sediment of the receiving waters can be absorbed or ingested by fi sh and shellfi sh.  Recent 
studies in Washington and Oregon indicate that the people in the Northwest consume somewhere between 
20 and 40 more times the amount of fi sh than previously thought.  The higher-than-anticipated fi sh 
consumption rates can result in a corresponding magnitude of reduction of pollutants allowed to enter 
receiving waters under NPDES permits in order to prevent the pollutants from being bio-available to fi sh 
tissue.  This process has already led Oregon to adopt the most stringent water quality standards for toxics in 
the nation (see ODEQ website: www.deq.state.or.us/wq/standards/toxics.htm) and Washington is currently 
undergoing a similar process (see Department of Ecology website: www.ecy.wa.gov/toxics/fi sh.html).
 With NPDES stormwater benchmarks already very low and diffi cult to achieve, municipalities and 
industries are concerned that additional stormwater control will cost hundreds of millions of dollars 
annually to reduce pollutants to the level that human and biological health requires. 

Endangered Species Act
 Protections for fi sh species listed under the ESA now 
involve tens of thousands of stream miles in the West.  The 
map on this page includes only the range of anadromous 
ESA-listed fi sh.  All these stormwater-receiving waters 
are either already subject to, or are being considered for, 
increased regulatory protection — yet another area where 
stormwater inputs will continue to face increased scrutiny.
 Assessing stormwater impacts to fi sh is a complicated 
matter, however, as is currently being illustrated by ongoing 
research at Longfellow Creek in Seattle.  Coho salmon in 
Longfellow Creek are dying prior to spawning due to an 
unknown compound or chemical in stormwater runoff from 
highways.  Pre-spawn mortality of up to 90% of female Coho 
was observed on Longfellow Creek several years ago.  This 
event led to additional studies of stormwater impacts on 
salmon by the Suquamish Tribe and the National Oceanic and 
Atmospheric Administration (“NOAA”— NOAA Fisheries 
has ESA responsibilities for ESA-listed anadromous fi sh).  
While metals in the stormwater have been demonstrated to 
cause disorientation and reduction in olfactory navigation 
for fi sh, metals were not proven to be the culprit in the 
death of the salmon in this study.  The working theory is 

that some combination of chemicals, or a yet-to-be regulated chemical that has not been monitored, is the 
reason salmon are dying before they can spawn.  Until the pollutant is known and it is understood how it 
contributed to the salmon mortality rates, it will be diffi cult for stormwater managers to protect endangered 
species from toxic runoff.  Research scientists in NOAA Fisheries are actively investigating the problem of 
coho pre-spawn mortality in Longfellow Creek and other urban streams around the Puget Sound Basin (see 
NOAA website: www.nwfsc.noaa.gov/research/divisions/ec/ecotox/).
Sediment Standards 
 Regulatory agencies learned an important lesson with the Superfund cleanup of the Thea Foss 
Waterway in Tacoma, Washington.  Hundreds of millions of dollars were spent to clean up the waterway 
only to have it recontaminated in a very short period of time — primarily due to stormwater inputs to 
surface water.  The Thea Foss Waterway cleanup demonstrated a clear connection between the CERCLA/
Superfund site’s contaminated sediment cleanup objectives and NPDES oversight of contaminant-laden 
runoff.  Other cleanup efforts, such as the Columbia River, Portland Harbor, and Lower Duwamish 
Waterway sites, are likewise motivating requirements for those that contribute stormwater runoff to these 
sites to more aggressively manage their runoff to prevent recontamination.
Watersheds and Total Maximum Daily Loads (TMDLs)
 Analysis performed by the National Research Council found that stormwater inputs in multiple 
watersheds exceeded their prescribed TMDLs — often signifi cantly (“Urban Stormwater Management in 
the United States”  The National Academies Press, 2009).  The report stated: “Radical changes to the U.S. 
Environmental Protection Agency’s stormwater program are necessary to reverse degradation of fresh water 
resources and ensure progress toward the Clean Water Act’s goal of ‘fi shable and swimmable’ waters… .”  
The report helped spur both increased enforcement by EPA and a movement towards multiple stakeholder 
responsibility for inputs into sensitive waters.  This national shift in focus has, in turn, motivated policy 
discussions at state and local levels.
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 Both Washington and Oregon went through, or are currently involved in, a TMDL reevaluation 
process.  TMDLs establish numeric allocations to various contributors of pollutants (see below).  Unlike 
NPDES stormwater general permits that establish narrative effl uent limitations (e.g., specifi c management 
practices) and allow “benchmarks” to measure whether stormwater pollution prevention plans are effective, 
TMDLs establish pollutant loads in NPDES permits that cannot be exceeded without violating water 
quality standards.  TMDLs as a measurement tool are becoming a metric by which fi nes and lawsuits are 
being fi led against those that do not meet their allocations.  Other states are also reevaluating TMDLs. 
 The nexus between sediment management, cleanup requirements, fi sh consumption rates, and TMDL 
standards is being evaluated by regulators, public interest groups, business organizations, and others to 
ensure that the NPDES permit policies are not only suffi cient to prevent further degradation to receiving 
water, but also coordinate with other policy requirements from both a water quality standards and 
stormwater management perspective.

STORMWATER REGULATORY CHANGES
 Recent years have brought signifi cantly increased stringency to stormwater regulations. See Bryden, 
TWR #98.  This trend can reasonably be expected to continue in the coming years.  The following provides 
an overview of salient changes occurring in some Western States.

Washington
 The Washington State Department of Ecology (Ecology) recently issued new requirements for 
municipal and industrial stormwater permits.  The municipal stormwater permits now include mandatory 
Low Impact Development elements. See Kray, TWRs #44, #53 & #75 and Payne, TWR #100.
Municipal
 The Washington State Department of Ecology (Ecology) recently issued a new Stormwater 
Management Manual for Western Washington (Manual).  The Manual added guidance on Low Impact 
Development (LID) requirements for new development and redevelopment projects included in the new 
municipal NPDES stormwater permits.  The new permits require that municipalities adopt the Manual, 
including the new LID requirements.  In addition, the permits require that municipalities review and revise 
their codes to incorporate and require LID principles and practices.  Ecology’s stated goal is to “make LID 
the preferred and commonly-used approach to site development.”  While the deadlines for revising the 
codes are not until 2015–2016 (depending on the permit), some municipalities are currently evaluating the 
cost and time investment in revising those standards ahead of this schedule.  Permit requirements are quite 
comprehensive and may affect land use, zoning, and city-wide comprehensive plans and policies.  Because 
of the signifi cant and extensive review process that is needed — including staff time and coordination with 
a variety of stakeholders such as the business and development communities — some municipalities are 
concerned about meeting the permit deadlines.
 LID will be required “where feasible” for projects being implemented after the permit deadlines.  
This is leading to an expansion in LID education, much of which is being coordinated by Ecology and the 
Washington Stormwater Center (see Stark, TWR #99).  These changes raise numerous questions about: 
what factors determine LID feasibility; LID performance in relation to water quality treatment goals; and 
the long-term implications — such as the pollutant loading and leaching potential which may arise from 
on-site stormwater retention.

TMDLs & NPDES Permits
Total Maximum Daily Loads
 Under CWA section 303(d), a water body determined to be unable to meet water quality standards set to be protective of its designated 
benefi cial uses due to pollution is identifi ed as “water quality impaired” in terms of the associated pollutants and placed on a “303(d) list.”  A 
Total Maximum Daily Load (TMDL) is subsequently set for the 303(d)-listed water body based on a determination of that water body’s capacity to 
assimilate a limited amount of each problematic pollutant and still provide for benefi cial use(s).  The TMDL allocates allowable pollutant discharge 
levels.  These allocations are divided into two types: 1) Waste Load Allocations (WLAs) which aim at equitably distributing water-protective effl uent 
discharge limits among “end-of-pipe” dischargers (point sources); and 2) Load Allocations (LAs), which are set for more diffuse “nonpoint” sources, 
such as runoff from agricultural lands.  Typically there is also a “reserved capacity” set-aside to accommodate effl uent from anticipated growth.  
WLAs have specifi c point-of-discharge effl uent monitoring and compliance requirements, which are written into a point source discharger’s NPDES 
permit.  LAs, on the other hand, typically require only the implementation of best management practices (BMPs) by affected parties — though 
these BMP requirements may change over time in response to subsequent water quality assessments and determinations as to BMP effi cacy.
NPDES permits
 Originally developed separately from any TMDL process, NPDES permits were initially aimed at end-of-pipe discharges — for instance 
industrial and municipal wastewater effl uent.  These types of NPDES permits typically include numeric limits on the amount of regulated pollutants 
the permittee’s effl uent can contain, which must be monitored for at end-of-pipe outfalls.  When a TMDL is developed for the water body into which 
these permittees discharge a problematic pollutant, WLAs for that pollutant are applied to the numeric limits in their NPDES permits.
NPDES Stormwater Permits
 1987 amendments to the CWA initiated NPDES stormwater programs, and permits were developed to regulate stormwater discharges from 
three types of sources: municipal separate storm sewer systems (MS4s), construction site activities, and certain industrial activities (10 categories).  
In part due to stormwater’s more diffuse origins, stormwater permits have relied on implementing BMPs and have not included numeric limits.  
Generally speaking, NPDES stormwater permits are designed to implement BMPs that control stormwater runoff to the “maximum extent 
practicable” (MEP).  The MEP standard was purposely left fl exible so as to be adaptable to local conditions and evolving BMPs.
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 The new permits not only emphasize LID as a stormwater management approach, but also create 
additional inspection and maintenance requirements (and the associated challenges) for both private and 
public systems.  It will take considerable effort to put together the education and training programs that 
are needed for municipal staff and property owners and managers to ensure LID facilities are adequately 
maintained and continue to function properly. 
 While many municipalities are already constructing and encouraging LID facilities in their 
communities, challenges to the LID requirements are included in a number of current legal appeals.  
However, due to the signifi cant work that is required to meet the issued permit requirements, municipalities 
cannot wait for the results of the appeals process before starting the lengthy review process required to 
update the relevant codes.
 Municipalities and port authorities are increasingly mindful of stormwater discharges both into and out 
of their conveyance systems, and in some cases are already constructing large scale, end-of-pipe treatment 
plants and/or LID systems.  Large municipalities and publicly-owned treatment works in both Washington 
and Oregon are also increasing pretreatment requirements prior to allowing discharge of contaminated 
stormwater, groundwater, or process water to their sanitary systems.  These new requirements are primarily 
as a result of the presence of persistent pollutants like polychlorinated biphenyls and polycyclic aromatic 
hydrocarbons in treatment effl uent.  As noted above, these pollutants are being measured to extremely low 
levels over concerns of human health and fi sh consumption rates.
 Adding to the municipal stormwater agenda is the issue of “combined sewer overfl ow” — i.e. the 
upgrading of stormwater infrastructure originally designed to combine stormwater system overfl ow 
with sewage lines during large rainstorms, resulting in sewage-laden effl uent.  King County is currently 
considering entering into a consent decree with the US Department of Justice and EPA to maintain and 
control 14 uncontrolled combined sewer overfl ow outfalls by 2030.  King County is one of several 
municipalities across the country that is currently negotiating with the EPA on similar issues.
Industrial 
 Ecology has recently made requests of several industrial stormwater general permit holders, especially 
those located in the Lower Duwamish drainage basin — which includes a Superfund site — to resubmit 
their stormwater pollution prevention plans for review.  The goal is to ensure that an active pollution 
prevention program is in place and steps are being taken to control runoff.
 With a recent appeal decision (Washington State Pollution Control Hearings Board, April 25, 2011) 
largely affi rming the Washington Industrial Stormwater General Permit (WA ISGP), Ecology issued 
modifi cations to the WA ISGP in July 2012 with minor clarifi cations and two notable changes (see Ecology 
website: www.ecy.wa.gov/programs/wq/stormwater/industrial/index.html).  The fi rst change removed the 
effl uent limits for fecal coliform discharges to 303(d) listed or impaired water bodies.
 The second change — of greatest impact to companies — is that industrial permittees demonstrating 
compliance with the benchmarks in four consecutive quarters will now have to continue sampling for 
an additional four quarters to demonstrate attainment before suspending their sampling program.  Most 
industrial businesses that have struggled to meet the benchmarks are now entering into a “Level 3 
corrective action” status, which forces implementation of “treatment” best management practices (BMPs).  
Unfortunately, this leads most companies into a confusing realm of “adaptive management” in which low 
cost, non-engineered “treatment” options — such as modifi ed catch basin inserts — are implemented with 
little success.  While high-cost advanced treatment technologies, such as electrocoagulation, chemical 
treatment systems, and multi-media fi ltration and adsorption systems have been proven to attain the 
benchmarks, most advanced BMPs require detailed engineering and design and incur higher costs, leaving 
most permittees searching for some sort of middle ground.

Puget Sound LID Technical Guidance Manual

 The Washington State University Puyallup 
Research & Extension Center and the Puget 
Sound Partnership recently released the 2012 LID 
Technical Guidance Manual for Puget Sound.  The 
Manual incorporates new information and results 
of recent research regarding the LID approach 
and techniques appropriate to the Puget Sound 
region.  
For info: Curtis Hinman, WSU Puyallup Research 
& Extension Center, chinman@wsu.edu
MANUAL AVAILABLE FOR DOWNLOAD AT: 
www.psp.wa.gov/LID_manual.php  

EPA Low Impact Development Fact Sheets
 In early February, EPA released a series of Fact Sheets on the 
benefi ts of low impact development (LID) and addressing obstacles 
to wider adoption of LID.  LID is an approach to land development (or 
re-development) that works with nature to manage stormwater as close 
to its source as possible.  It employs principles such as preserving 
and recreating natural landscape features and minimizing onsite 
imperviousness to create functional and appealing site drainage that treats 
stormwater as a resource rather than a waste product.  This seven-part 
series of Fact Sheets is primarily intended for those decision makers who 
are considering adoption of LID, but have concerns.  They explain the 
benefi ts of LID in clear terms and through examples, and directly address 
specifi c concerns that have been raised about adopting LID.  
Fact Sheets available at: http://water.epa.gov/polwaste/green/bbfs.cfm.
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Oregon
 With the recent renewal of Oregon’s NPDES industrial stormwater general permits, permittees are 
needing to attain lower discharge benchmarks.  The 1200-COLS permit (effective October 1, 2011) 
covers facilities discharging to the highly industrialized Columbia Slough in Portland.  The 1200-Z permit 
(effective July 1, 2012) covers the rest of the state.  Benchmarks for all parameters have been reduced 
signifi cantly, especially for metals.  The benchmarks now closely resemble the WA ISGP.  The permits 
also resemble Washington’s in that benchmarks and BMPs are specifi c to industrial activities and a tiered 
corrective action process is required if benchmarks are not met.  While less prescriptive than Washington’s 
permit, the 1200-COLS and 1200-Z permits require permittees to make corrective actions within 30 days of 
an outfl ow benchmark exceedance and implement treatment within two years of exceeding the geometric 
mean for each parameter after the second year.  Treatment BMPs and stormwater pollution control plans are 
to be certifi ed by an engineer or certifi ed professional and demonstrate they are “technologically available 
and economically achievable in light of best industry practice” solutions for the site discharge.

California
 The industrial general permit for California is expected to be enacted on January 1, 2014.  However, 
with recent progress on disputed issues, it could be enacted as early as July 1, 2013.  A few of the major 
changes expected to the industrial permit include the implementation of numeric action limits and numeric 
effl uent limits associated with EPA benchmark values.  All facilities will be required to have Qualifi ed 
Industrial SWPPP Designer (QISD)/Qualifi ed Industrial SWPPP Practitioner (QISP) who meets minimum 
training qualifi cations and underlying certifi cations.  The QISD/QISP does not have to work directly for the 
facility, but must be listed in the Stormwater Pollution Prevention Plan (SWPPP) as the person responsible 
for those activities.  The new permit emphasizes sampling and data reporting.  If facilities struggle with 
meeting the discharge compliance, a progressive increase in monitoring and sampling requirements 
(potentially every storm event resulting in discharge) and BMP implementation will be required. 

Colorado
 The new multi-sector general stormwater permit was issued in 2012 for industrial facilities in Colorado 
and will be enforceable by January 31, 2013.  The permit requires holders to have a stormwater plan in 
place, conduct quarterly sampling and inspections at discharge events, and submit quarterly reports.  The 
Colorado Department of Public Health and Environment is currently on administrative extension with their 
construction general permit, which expired last year.  A draft is expected in fall 2013 that will incorporate 
the new requirements of the federal Construction General Permit (CGP).  The new permit is expected to be 
implemented in early 2014.

Idaho
 Idaho remains one of four states, along with Massachusetts, New Hampshire, and New Mexico, 
that is not authorized by EPA to implement the NPDES program and therefore relies on EPA general 
stormwater permits.  In February of 2012, the federal Construction General Permit (CGP) went into 
effect for projects in Idaho.  The new CGP requires timelines for permit acquisition and approval, more 
monitoring requirements, and additional buffers.  It also discusses the use of chemical treatment as a BMP, 
requirements of vegetation establishment to acquire the notice of termination from the project, and includes 
an emphasis on education.

Alaska
 Alaska is the latest state to take primacy of their NPDES program and continues to develop their 
program.  The Alaska Department of Environmental Conservation currently requires Certifi ed Erosion and 
Sediment Control Lead certifi cation specifi c to Alaska for construction projects and additional monitoring 
for industry with their multi-sector general permit.

STORMWATER MANAGEMENT: APPROACHES & OPTIONS

 Stormwater management is necessarily evolving in response to both regulatory changes and an 
increased understanding of stormwater dynamics.  We now touch on several areas where this is readily 
apparent.
Watershed Approach
 There is a relatively new trend in stormwater management which seeks to evaluate the stormwater 
system as a whole, rather than just identify “hot spots” or areas of concern.  This is due, in part, to the 
recognition that water does not follow jurisdictional boundaries.  This means appropriate stormwater 
management can be dramatically different as water fl ows downhill through different locales in a drainage 
basin.  Regulatory agencies are taking a step back and reevaluating the structure of the NPDES stormwater 
permit system to see if the permits are actually achieving the desired result of preventing the degradation of 
water quality.  Watershed or drainage basin-based permitting is being explored and pilot tests are underway 
(see EPA Watershed-Based NPDES website: http://cfpub.epa.gov/npdes/wqbasedpermitting/wspermitting.cfm).
 In the absence of a watershed perspective, the health of the water body may end up secondary to 
simply ensuring compliance even though overall water quality is unquestionably the primary regulatory 
motivation.
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Source Control
 As stormwater permit holders are tasked with increased monitoring requirements and compliance 
with lower pollutant discharge standards, stormwater management practices have adapted.  Source control, 
such as requesting manufacturers to look for alternative production techniques and product compositions 
that reduce the use of pollutants that could be transported by stormwater to receiving waters, now plays a 
central role in stormwater management. 
Treatment BMPs
 The focus of treatment BMPs in the last few years has moved in two directions: green infrastructure 
and advanced treatment.  Multiple BMPs are now often used sequentially, in combination, to manage both 
the volume and the quality of stormwater.
Data Collection
 Sampling techniques and methodologies are changing to refl ect the need to establish accurate and 
defensible data from which good management decisions can be made.  Performance of stormwater 
management programs is evaluated against the data collected under NPDES sampling requirements.  The 
emphasis that permittees put on these programs has varied.  Those that do not take the sampling program 
seriously face the risk of basing decisions about capital improvements or installing additional BMPs on 
erroneous, non-representative data — i.e., errors resulting from: poor sampling techniques; poor sampling 
locations; contamination from outside sources; and improper or outdated EPA sampling methodologies.  
Unfortunately, prevalent EPA sampling methodologies do not always provide a high degree of confi dence 
to the permittee that the data is indeed representative of the discharge from the site and is not a result of 
contributions from other sources.  This is especially true with regard to evaluating metals in stormwater.
Education & Certifi cations
 As stormwater regulations tighten, regulators are requiring companies to prove their staff is qualifi ed 
to prepare stormwater plans and conduct inspections.  Many permits require that someone “qualifi ed” or 
“knowledgeable” in stormwater management principles sign and certify permit monitoring activity (see 
Table 1 for an overview of some state’s requirements).  However, in the absence of clearly defi ned permit 
terms, industry often struggles with what would be considered “acceptable” qualifi cations.  

Table 1
Qualifi cations
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 It is recommended that permittees familiarize themselves with the differences between “certifi cates” 
and “certifi cation” programs.  Simply put, various “certifi cate” programs validate that the certifi cate 
holder has completed a specifi ed training course while “certifi cation programs” are designed to verify and 
document competency and knowledge in the performance of actual job duties on an ongoing basis.  
 American National Standards Institute publication 17024 outlines requirements for bodies operating 
certifi cation programs.  A review of these standards yields some interesting and enlightening information.
What follows are a few attributes that were consistent with all certifi cation groups:

Accountability
 All certifi cations seem to have some form of accountability as it relates to standards and practices 
within their industry.  Certain principles that are agreed to be crucial to good pereformance.  The 
accountability process may include a board of knowledgeable individuals to verify standards and set into 
place a governing process that ensures that the content of the course and the certifi cation of the course 
meet the standards of the industry.  Certifi cations also need application and review processes whereby 
they can determine the knowledge, skills, education, and experience of the applicant.  The verifi cation 
process should be an objective process whereby all applicants are held to the same standard.  There must 
also be a process to ensure that those who are awarded certifi cation maintain the standards and conform 
to a code of ethics related to the standards of performance and accountability.
Testing
 Most certifi cations require some form of testing and offer review courses or predetermined content 
materials that are necessary to review and understand before taking the test or exam.  The test, coupled 
with the experience, makes the certifi cation verifi able.  Certifi cation testing generally is monitored 
by a credentialed instructor.  The test process is standardized.  The tests are reviewed and the results 
authenticated by the certifi cation body.
Continuing Education
 Certifi cation programs require some form of Continuing Education Unit or Professional Development 
Hours to keep and maintain their certifi cation status.  The certifi cation body typically determines the 
necessary number of education hours needed within a certain period of time.  In most certifi cations, the 
hours were reported and submitted during the certifi cation renewal process.

CONCLUSION

 It was only about 10 years ago that we were arguing whether “stormwater” was one word or two.  Now 
we are talking about phthalates and endocrine disruptors in stormwater runoff.  
 What has not changed in that time period is the truth of statement: “Stormwater is the leading cause 
of water pollution in the US.”  Until we truthfully change that statement, we can only anticipate that more 
regulations with tighter controls will be placed on those responsible for stormwater management. 
 How we manage stormwater is also going to continue to develop: both volume and quality have to be 
managed.  Green infrastructure and LID can provide natural fl ow and pollutant removal characteristics as 
alternatives or additions to otherwise “gray” infrastructure (i.e., pipes, pumps and pavement).  The nexus 
between stormwater and groundwater is going to be an area of great interest as we move toward requiring 
more of these management techniques.  From source control practices to more advanced end-of-pipe 
treatment, BMPs are going to continue to develop and reduce pollutants and volumes to lower and lower 
levels in order to meet permit and water quality requirements.  Education and certifi cation programs will be 
essential in elevating the importance and management skill of stormwater programs.
 The current stormwater permit system focus is being re-evaluated.  Are current permits working as a 
management system based on certain characteristics of activity (e.g., construction or industrial activity) 
or should we be basing management decisions on a broader, watershed-focused approach?  Current 
NPDES permitting looks at individual contributors to the system and manages their individual behavior.  A 
watershed approach fi rst looks at what strategic actions could contribute most to the health of a watershed’s 
receiving water.
 As we explore all of these decisions, it becomes apparent that stormwater management is becoming 
part of our everyday decision-making for how we operate our businesses, manage our streets, and develop 
our properties.
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YAKIMA WATER PLAN
THE OTHER SIDE OF THE STORY

by Brock Evans, President, Endangered Species Coalition; 
Karl Forsgaard, President, North Cascades Conservation Council; 

Chris Maykut, President, Friends of Bumping Lake; 
& Elaine Packard, Chair, Sierra Club, Washington Chapter, Water and Salmon Committee

Editor’s Note: This article is a response to “Yakima River Basin Integrated Water Plan” — an article 
published in The Water Report #106.  This response article presents its authors’ views as submitted and is 
published with only minimal editing conducted to better match our usual layout.  
The authors of the original TWR #106 article provided a short reply (see following article).  

Introduction
 The recent article “Yakima River Basin Integrated Water Plan” (The Water Report, Dec. 15, 2012) touts 
the Yakima Plan as a “model…for the West,” but the article tells only part of the story, omits key facts, 
and paints a misleading picture.  The Yakima Plan proposes activities with serious adverse environmental 
impacts relating to water (e.g., new dams inundating ancient forests and endangered species habitat) and 
land (dedicating national forest lands to off-road vehicles).  The actual cost of the Plan is disguised in 
incomplete economic reports.  The Plan is also deeply fl awed for its deliberate exclusion of public review 
and participation in the planning and study process.  These problems will set precedent for other projects 
throughout the western U.S. 
 For example, that article fails to mention the Yakima Plan’s controversial proposal for two new 
National Recreation Areas (NRAs) on National Forest lands that would promote use of off-road vehicles 
(ORVs) — motorcycles, ATVs, 4x4s, and snowmobiles.  This undermines the land protection strategies 
of many nonprofi ts in the Washington State conservation community, who were blindsided by the NRA 
proposal.  It generated so much mistrust that the federal Bureau of Reclamation (BuRec) and State 
Department of Ecology (Ecology) are now paying for a facilitated series of conservation community 
meetings to deal with it; the “sponsors” of the meetings include the authors of The Water Report’s prior 
article.  Adding the NRAs to the Yakima Plan without conducting due diligence created lots of new 
problems for Yakima Plan proponents, which can serve as lessons to water practitioners throughout the 
country.
 Ecology is lobbying Congress and the Washington State Legislature for millions of dollars as a down 
payment on the controversial Yakima Plan developed with  BuRec that would ultimately cost billions of 
dollars, paid by taxpayers rather than the project benefi ciaries.  This is not just a local plan.  It has national 
implications for National Forest land use planning, endangered species, the National Environmental Policy 
Act, and federal water policy.      
 On February 7, 2012, the U.S. House Natural Resources Subcommittee on Water and Power held an 
oversight hearing on “Water for Our Future and Job Creation: Examining Regulatory and Bureaucratic 
Barriers to New Surface Storage Infrastructure.”  The one-sided hearing highlighted regulatory burdens 
that hinder new dams and water storage projects and attacked “cumbersome environmental regulation” and 
“environmental litigation.”  The hearing press release highlighted a recent BuRec study that “found nearly 
one hundred potential sites for new surface storage, yet due to environmental regulations and other factors 
it has been over a generation since BOR built multiple large scale water storage facilities.” See
http://naturalresources.house.gov/news/documentsingle.aspx?DocumentID=278395.
 One hundred new large dams across the West are a lot of dams.  The new BuRec looks a lot like the old 
“BuWreck,” and it has a new program, WaterSMART, authorized by the SECURE Water Act in Public Law 
111-11 to seal the deal.  See www.doi.gov/ocl/hearings/112/WaterSurfaceStorage_020712.cfm.
 In Fiscal Year 2009, BuRec began WaterSMART by funding three basin studies, one on the Colorado 
River Basin, one on the St. Mary and Milk River Basins in Montana and Canada, and the third being the 
Yakima River Basin Study in south-central Washington State.  See www.usbr.gov/WaterSMART/bsp/
studies.html#fy2009. 
 Under the WaterSMART program, BuRec currently has 12 studies of major river basins underway in 
the west.  All of these major Basin Studies will consider structural (i.e., dams) and non-structural options to 
supply adequate water in the future.  This will include consideration of potential new surface storage needs, 
as directed in the Act at Section 9503(b)(4)(e). See www.doi.gov/ocl/hearings/112/WaterSurfaceStorage_
020712.cfm.



February 15, 2013

Copyright© 2013 Envirotech Publications; Reproduction without permission strictly prohibited. 21

The Water Report

Yakima Plan
Another View

Ecology Dam
Studies

Climate Change
Cloak

Procedural 
Flaws

Critical
Comments

Benefit/Cost
Analysis

Realities

Taxpayers Pay

 Meanwhile Ecology, a State agency unable to manage its existing water, air and toxics regulatory 
programs, successfully lobbied the Washington State Legislature in 2006 to become a State dam building 
agency. aggressively seek out new water supplies for both instream and out-of-stream uses.  The same 
legislation set up the Columbia River Basin Development Account and authorized $200 million to fund 
it.  In effect, Ecology seeks to be a mini-BuRec and has been spending tens of millions of state taxpayer 
dollars on new dam studies, including the technically infeasible Black Rock dam project. See www.ecy.
wa.gov/programs/wr/cwp/crwmp.html.
 How do BuRec and Ecology possibly hope to start up the bulldozers and cement mixers to wreak 
havoc on endangered species habitat, ancient forests, and public lands across the West?  By cloaking 
themselves in “climate change.” 
 BuRec and Ecology do not even need to do the heavy lifting themselves.  As the recent article in The 
Water Report demonstrates, American Rivers and the National Wildlife Federation are now engaged in a 
full scale lobbying effort to promote controversial new dams in the Yakima Basin. 
 It is very important to pay attention to what is happening in the Yakima Basin.  As one of the fi rst 
WaterSMART programs, the Yakima plan demonstrates just how controversial BuRec remains, and how far 
the Washington Department of Ecology has strayed from its environmental mission. 
 In an August 2012 op-ed in the Ellensburg (WA) Daily Record, Charlie de la Chappelle, vice-chair 
of the Yakima Basin Storage Alliance in Yakima (YBSA is a Yakima Workgroup member) and Marlin 
Rechterman, vice president of the Kittitas Audubon Society, detailed the procedural fl aws in the Yakima 
Water Plan process.  These fl aws include:

• limited Workgroup membership; 
• closure of the Workgroup implementation subcommittee meetings to the public and other Workgroup 

members, such as the YBSA;
• preparation of a $20 million “Early Action Implementation Request” prior to release of the Draft 

Programmatic Environmental Impact Statement (DPEIS);
• lack of a range of alternatives in the DPEIS;
• BuRec and Ecology’s denial of a request from 11 local, state, and national organizations for a DPEIS 

comment-period extension;
• after the close of comments on the DPEIS, the inclusion in the Final Programmatic EIS (FPEIS) of the 

new proposal for National Recreation Areas within the Okanogan-Wenatchee National Forest, based 
on a Workgroup plan for more than 40,000 acres dedicated to off-road vehicle (ORV) use; and

• failure to respond to 15 local, state and national organizations’ March 2012 comment letter on the 
FPEIS. 

 In addition, BuRec and Ecology received more than 1,500 comments on the DPEIS from citizens 
around the country objecting to the Yakima integrated plan. See www.washington.sierraclub.org/uppercol/
ucr/yakima/media/Entries/2012/8/9_Guest_column__Yakima_plan_fl awed_from_the_start.html .
 Any one of these procedural missteps under the National and State Environmental Policy Acts should 
raise alarms.  In addition, BuRec refused to constitute the Yakima Workgroup under the Federal Advisory 
Committee Act and failed to consult with the federal wildlife agencies under the Endangered Species Act.  
Under current water policy (Principles and Guidelines) BuRec is required to prepare a benefi t/cost analysis 
on water projects proposed for Congressional funding.  In 2008, BuRec prepared a benefi t/cost analysis for 
the proposed Wymer Dam project, which is part of the Yakima Plan.  This analysis showed a money-losing 
benefi t/cost ratio of 0.31.  Because the Wymer project (and likely a new Bumping Lake Dam) would be a 
colossal waste of federal taxpayer funds, BuRec has prepared a separate analysis on the entire Yakima Plan, 
counting benefi ts that have nothing to do with the two new dams.
 Taken together this is an ominous start to BuRec’s WaterSMART program.  It certainly does 
not deserve the support of elected offi cials, state and federal resource agencies, or any conservation 
organization connected with the Yakima Workgroup.      
 Hundreds of thousands of taxpayer dollars are being poured into persuading the public to support the 
Yakima Plan.  Contrary to what has been presented to The Water Report readers in the prior article, and 
before Congress and the Washington State Legislature spend money we can’t afford, discussed below are a 
few realities.
Yakima irrigators are not entitled to more water at taxpayer expense.
 Welcome to Western Water Law: fi rst in time is fi rst in right.  During drought years, senior Yakima 
irrigation districts get 100 percent of their water allotment.  Junior irrigation districts get whatever is 
left over.  The junior irrigation districts have always known that in drought years their water would be 
curtailed.  The Yakima Plan intends, in part, for taxpayers to pay for and provide insurance water to junior 
irrigation districts during water-short years by building two new irrigation dams.
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Yakima irrigators have not conserved as much as possible.
 As far back as the 1970s, Yakima Basin irrigators were told that they needed to improve water 
conservation.  After more than 30 years, the irrigation districts have installed some measures.  But the 
Yakima Plan still identifi es up to 170,000 acre-feet (AF) of water conservation savings yet to be attained.  
In 2009, Ecology identifi ed 223,596 AF of potential conserved water savings from Yakima River water 
users and an additional 20,003 AF of potential conserved water savings from Naches River water users.  
But under the Yakima Plan, any future water conservation would be VOLUNTARY.
 Junior districts now claim that they can get by with 70% of their allotment during a drought.  It 
would help if the senior districts would match that.  One way is through water marketing.  According to a 
presentation made to the Workgroup in 2010, up to 110,000 AF of water may be available for inter-district 
water trades and up to 230,000 AF of water may be available for intra-district trades.  Under the Yakima 
Plan this eminently sensible approach is virtually a non-starter.  
Two new multi-billion dollar Bureau of Reclamation dams are not needed in the Yakima Basin. 
 In normal snowpack years such as 2012, both senior and junior districts receive adequate water 
supplies.  The two proposed dams (Bumping Lake and Wymer) would be used to provide additional 
water to junior districts during drought years.  This means they are really “insurance” dams.  That is a 
very expensive insurance policy!  Especially when a 2008 BuRec study showed that Wymer dam would 
provide only 31 cents of benefi ts for every dollar spent.  The Green Scissors Campaign, a national coalition, 
identifi ed both the proposed Bumping and Wymer dams in its 2012 report as wasteful government projects 
that should not be funded in the Federal Budget. See http://greenscissors.com/wp-content/uploads/2012/06/
GS2012-v7E.pdf.  A new Bumping Lake Dam would fl ood roadless ancient forests and endangered species 
habitat within the Okanogan-Wenatchee National Forest.  This spectacular remnant of what once was 
nearly everywhere in the Cascades still stands along the shores of Bumping Lake — a pretty, natural lake 
expanded when a small (60’) dam was built at its natural outlet some decades ago.  All of us have hiked 
National Forest Trail #971, an accessible hiking trail with little elevation gain along the northern shore 
of the existing Bumping Lake.  The National Forest trail, the ancient forest, as well as historic cabins, a 
marina, and a campground at the existing dam site would all be fl ooded.  This is no “ordinary” forest: a 
great many of its individual trees are huge, some enormous (8-10’ diameter) by today’s standards.  Without 
the threat of a new dam, this magnifi cent ancient forest as well as other uncut forest along the southern 
boundary of the lake could be added to the William O. Douglas Wilderness in honor of Justice Douglas, 
who helped fi ght a successful battle against a new Bumping Lake dam in the 1970s.  Many of the other 
unprotected ancient forests of the Cascades in our state have vanished.  The Yakima Plan would guarantee 
the loss of even more irreplaceable ancient forests.
Protection and enhancement of other Yakima Basin lands will not “mitigate” for endangered species 
habitat and ancient forests destroyed by new Bumping and Wymer dams.
 This is no way to “mitigate” for the loss of ancient forests, roadless area, and endangered species 
habitat from these new dams. There is no guaranteed protection and little enhancement in the Yakima Plan.  
The original proposed watershed lands protection element of the Integrated Plan, which has nothing to do 
with Yakima Basin water supplies, has been signifi cantly weakened and remains voluntary and ill-defi ned.  
The Yakima Workgroup’s Watersheds Land Subcommittee is scheduled to meet in 2013 to try to correct 
obvious fl aws.   There are no guarantees that acquisition of 46,000-acres of private timberlands owned by 
American Forest Land Co. (AFLC) in the Teanaway watershed would take place.  No appraisal has been 
completed.  Other options include acquiring only development rights where the land would continue as 
“working forest.”  At the March 2012 Workgroup meeting, Ecology admitted that acquiring the AFLC 
property may not happen at all.  If so, the entire rationale for supporting new irrigation dams to protect the 
Teanaway goes away. 
 While the Yakima Plan proposes minimal Wilderness designations within the Okanogan-Wenatchee 
National Forest, The Wilderness Society is on record saying that Wilderness designation is not necessary 
for the Yakima Plan.  Because of these and other fl aws, over 1,500 DPEIS comments opposed the Yakima 
Plan. 
More off-road vehicle use in the Okanogan-Wenatchee National Forest is not integral to the Yakima 
Integrated Plan.
 On January 4, 2012, the day after the DPEIS public comment period closed, a Workgroup 
subcommittee presented a new, controversial, and damaging recommendation for new National Recreation 
Areas (NRAs) with over 40,000 acres dedicated to off-road vehicle use (ORV) within the Okanogan-
Wenatchee National Forest — dancing over even the cosmetics of open public process.  In March 2012, 
26 local, state, and national conservation organizations submitted a letter to BuRec and Ecology opposing 
NRAs as part of the Yakima Plan. Included in that group are the Alpine Lakes Protection Society; Aqua 
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Permanente; Center for Biological Diversity; CELP; El Sendero; Endangered Species Coalition; Federation 
of Western Outdoor Clubs; Friends of Bumping Lake; Friends of the Earth; Friends of the Teanaway; 
Friends of Wild Sky; Issaquah Alps Trails Club; Kittitas Audubon Society; Kittitas County Conservation 
Coalition; Mazamas; MidFORC; North Cascades Conservation Council; Olympic Forest Coalition; Seattle 
Audubon Society; Sierra Club; Washington Native Plant Society; Wenatchee Mountains Coalition; Western 
Lands Project; Western Watersheds Project; Wilderness Watch; and Wildlands CPR.
 The FPEIS says that the purpose of the “National Recreation” designation is to “attract more users” 
onto these National Forest lands.  However, putting more ORVs into the headwaters is bad for fi sh, bad for 
watershed values, and bad for wildlife habitat.  It is also bad for all kinds of non-motorized recreationists.  
The NRA proposal was published without consulting those who know the most about ORV problems, 
including the National Forest District Ranger who manages the land in question.  The last-minute addition 
of NRAs to the Yakima Plan makes no sense, and would set a horrible precedent in Washington State and 
nationally.  

Conclusion
 As the Yakima Basin Storage Alliance and Kittitas Audubon pointed out in their August 9, 2012 Op-
Ed, “These fl aws and the $4 billion to $6 billion price tag are evidence that this plan will be viewed with 
skepticism in Olympia, and in Washington D.C., where legislators are looking at major budget defi cits, not 
opportunities to earmark billions of dollars.”
 We agree with YBSA and Kittitas Audubon that the local tribe, the Yakama Nation, is entitled to 
Yakima Basin fi shery restoration, but that fi sh passage at existing irrigation dams, even if feasible, is not 
dependent on new irrigation dams.  Indeed fi sh passage is already required by the Endangered Species 
Act and should not be a “quid pro quo” for building new dams.  We agree that the Yakima Plan does not 
address low fl ows in the lower Yakima River, where upstream anadromous fi sh have to pass.  Nor does it 
adequately address the Wapato Irrigation Project on the Yakama Nation, which is managed by the Bureau 
of Indian Affairs and is one of the largest, most water-wasteful irrigation districts in the country.
 We agree that Yakima River Basin improvements can take place with a steady eye on water 
conservation, water banking, streamside and fi sh restoration, and aquifer water storage.  But not with a 
controversial, fatally fl awed integrated plan.

FOR ADDITIONAL INFORMATION: 
CHRIS MAYKUT, 206/ 378-0114
Friends of Bumping Lake, 4000 Aurora Avenue North, Suite 224, Seattle, WA 98103

Brock Evans was the Northwest Representative of the Sierra Club and Federation of Western 
Outdoor Clubs in the 1960s & early 70s.  Exploring nearly all of the wilderness places in the 
Cascades in those years, he was especially moved by the unusual magnifi cence and huge 
size of the ancient trees around Bumping Lake.  Now President of the National Endangered 
Species Coalition, he is also very concerned that the destruction of these forests and 
grasslands by the proposed dams will lead to irreversible losses of prime habitats for such 
endangered species as bull trout, sage grouse, and spotted owl.

Karl Forsgaard is President of the North Cascades Conservation Council.  He is an attorney 
who has represented conservation and recreation groups seeking to protect public lands from 
adverse impacts of off-road vehicle use.

Chris Maykut is President of Friends of Bumping Lake.  He is an native Seattlite who owns the 
Chaco Canyon Organic Cafe, a vegetarian establishment which is dependent on year-round 
produce from the Yakima Basin.  Chris is an avid outdoorsman and environmentalist who 
cherishes the pristine, untouched nature around Bumping Lake.

Elaine Packard is Chair of the Sierra Club, Washington Chapter, Water and Salmon Committee.  
She has monitored the Yakima Workgroup process for the last three years.  Upon her 
retirement as high school principal and mathematics teacher, she is devoting time to the 
protection of water quality and quantity in Washington State.
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AUTHORS’ REPLY
by Steve Malloch, National Wildlife Federation and Michael Garrity, American Rivers

 It will come as no surprise to practitioners in Western water that for every proposal, there will be opposition.  
Nor should it be surprising that within an interest block — be it conservation, irrigated agriculture, municipal and 
industrial users, or others — there will be differences of perspective, often quite strong differences.    
 In support of the Yakima Basin Integrated Plan, American Rivers and National Wildlife Federation are joined 
not only by government at all levels, the Yakama Nation, and irrigation districts, but also by many of the largest 
conservation organizations active in Washington State, including: Trout Unlimited; The Wilderness Society; 
Conservation Northwest; Washington Environmental Council; The Nature Conservancy; Trust For Public Land; 
Mountains to Sound Greenway Trust; Washington Trails Association; and Forterra. 
 We personally, and our organizations, have spent decades fi ghting traditional water projects.  A few years ago, 
we would have almost certainly opposed any proposal for new storage in the Yakima (and we did oppose the deeply 
fl awed Black Rock dam proposal), using many of the arguments put forward in the response, because a few years 
ago that proposal would have been very different than the innovative suite of actions that make up the Yakima Plan.  
OUR POSITION TODAY IS BASED ON THREE CHANGED FACTORS:

First, the Yakima Plan is an ecosystem restoration project every bit as much as it is an economic sustainability 
project.  It is a sincere and innovative effort to marry fi shery restoration, modern public lands management 
and terrestrial resource protection with water supply reliability.  On balance, bringing hundreds of thousands 
of salmon back to the basin, acquiring 70,000 acres of priority conservation lands, and shaping public lands 
management as integral elements of the overall project makes the whole worth pursuing.  These ecosystem 
elements are not mitigation to keep the unsatisfactory status quo; they greatly improve the functioning of 
the Yakima Basin ecosystem.  After years of efforts to achieve those goals through other avenues, we are 
convinced that the Yakima Plan is the most effective and most viable path forward. 

Second, climate change is profoundly disrupting hydrology in the West.  The Yakima Plan is a model for 
addressing climate change in that we took a hard look at current problems, and likely future conditions, 
and developed an integrated set of solutions to many of the basin’s challenges.  The ultimate prescription is 
— appropriately and necessarily — unique to Yakima.  In other basins the prescription will be different.  For 
instance, in the Colorado River system, where storage is already several times annual fl ow and essentially no 
water makes it the Colorado Delta, signifi cant additional storage would not be effective.  We do not believe 
that the Yakima project will set off a wave of climate change-induced dam building — a few new reservoirs 
may pencil out, but not many.  In the Yakima, the approach is to make better use of existing reservoirs (here 
by accessing inactive storage) before expanding an existing reservoir (the Bumping Reservoir expansion) or 
building an expensive new reservoir (Wymer Reservoir).  Commissioner Mike Connor, who as Democratic 
Senate staff helped draft the SECURE Water Act, thankfully lacks any philosophical link to Floyd Dominy.  
Similarly, Columbia River legislation passed in Washington State led to better information and water 
conservation; however, outside of the Yakima projects, initial studies of new dams were completed and then 
promptly shelved. 

Third, our organizations are looking for ways to make serious ecosystem restoration progress while meeting 
today’s economic and political challenges.  That will involve compromise.  Note that the companion piece 
in December The Water Report which ran our article was about water conveyance (see Fort & Nelson, TWR 
#106).  In mid-January a diverse coalition which included one of the authors of that piece proposed an 
integrated approach combining water supply reliability and ecosystem restoration — different elements than 
in Yakima, but the same integrated approach.  This kind of thinking is the way forward in Western water. [For 
information on this proposal see: http://switchboard.nrdc.org/blogs/bnelson/Portfolio%20Based%20BDCP%2
0Conceptual%20Alternative%201-16-13%20V2.pdf]

 The response to our article raises some points with which we agree.  We also requested that the Bureau of 
Reclamation and the Department of Ecology extend time for comment on the Draft Programmatic EIS, in part 
because of the late refi nement of one aspect of the Plan, designations on public lands.  However, we disagree with 
most of the other procedural complaints — the process was open and fair, early action is being taken pursuant to 
existing authority, and project specifi c legislation as well as NEPA, ESA, and administrative compliance will follow.  
 Both of us have walked around Bumping Reservoir and explored the spectacular old-growth forest grove that 
would be inundated by an expanded reservoir.  That element causes us personal anguish, as it should for everyone.  
We respect the defenders of those trees, and we hope that as the Plan moves forward, another path might emerge 
that meets the goals of the project with a smaller impact.  But even if it does not, we are convinced that the Yakima 
project as a whole is the right thing to do, for the fi sh, forests, farms and families of the Yakima, the State of 
Washington and the nation.   
FOR ADDITIONAL INFORMATION: 
STEVE MALLOCH, National Wildlife Federation, 206/ 577-7827 or mallochs@nwf.org
MICHAEL GARRITY, American Rivers, 206/ 852-5583 or mgarrity@americanrivers.org
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ADVERSE POSSESSION AND BENEFICIAL USE IN COLORADO

by David Moon, Editor

 An interesting decision was recently issued by the Colorado Supreme Court (Court) involving an adverse possession dispute 
between neighboring property owners over water and easement rights. Archuleta v. Gomez, Case No. 12SA47 (Dec. 3, 2012).  
Three ditches were involved with Gomez plowing under one of the ditches and severing its connection to Archuleta’s property.  
Naturally, the case turned on the facts of the alleged adverse possession but Justice Hobbs’ opinion provides insight into Colorado 
law on adverse possession and benefi cial use.
 The Court set out its standard regarding adverse possession: “…we held that, to succeed in his adverse possession claim…
Gomez must prove by a preponderance of the evidence that, behind the headgate, he—hostile to the owner and under claim 
of right—notoriously, adversely, exclusively, and continuously made actual benefi cial consumptive use of all or a portion of 
Archuleta’s deeded water interests on the Gomez lands for the eighteen-year adverse possession period, not just that he intercepted 
water from the three ditches belonging to Archuleta’s legal interests. Archuleta v. Gomez, 200 P.3d at 337, 342, 345.” Slip Op. 
at 4-5.  The “benefi cial use” requirement of water rights was further explained: “Quantifi cation of the use Gomez and Archuleta 
actually made of the deeded interests in dispute is required because the mature limit, scope, and measure of a water right is not 
equivalent to the fl ow of water diverted…but, rather, is the amount of water needed and consumed annually in making benefi cial 
use of the water—in this case, for crop production…Diversion of water, by itself, cannot ripen into a water right if the water is not 
benefi cially used.” Id. at 5.
 Throughout the West, determining the amount of historical use typically arises in transfer cases as opposed to adverse 
possession.  “Nevertheless, quantifi cation of historical benefi cial consumptive use is required in an adverse possession case in 
order to determine whether the adverse possessor has divested the legal interest owner of its right.  All prior appropriation water 
rights are based on need for the water diverted, and need varies with weather conditions, available precipitation, soil type, water 
demand for crops grown, and other variables that are typically taken into account in a change of irrigation water right case.  Into 
every decree, regardless of the diversion rate stated on the face of the decree, is read the implied limitation that no more water can 
be diverted than can be used benefi cially.” Id. at 6-7.  “Thus, in an irrigation right adverse possession case, the ‘exclusive’ and 
‘continuous’ proof requirements necessitate both (1) intercepting water within the ditch that belongs to another person’s right, at 
times and in amounts the adverse possessor’s crop production requires and (2) placing the intercepted water to an actual benefi cial 
use that results in water consumption for crop production. Archuleta v. Gomez, 200 P.3d at 347, 348.” Id. at 7.
 As the Court clarifi ed, one cannot enlarge the historical benefi cial consumptive use of a water right through adverse 
possession: “…one can adversely possess the fl ow that the legal interest owner historically diverted but cannot consume more than 
the legal interest owner consumed.” Id. at 8-9.  Based on testimony, the water court found that Gomez had adversely possessed 
Archuleta’s water rights in two of the ditches in question, and that Gomez had not illegally enlarged the water rights in doing so.
 In regard to the third ditch (Manzanares Ditch No. 2), Gomez did not appeal the water court’s fi nding that he did not 
adversely possess Archuleta’s legal interest in that ditch.  This fi nding occurred despite the fact that it was this ditch that Gomez 
had plowed under and put the water into a sealed-off pipe on his property so the ditch no longer extended onto Archuleta’s land.  
The water court found that there was no adverse possession of the water from this ditch “because Archuleta continues to irrigate 
his property through the tail water provided from Gomez’s irrigation on his property through the Manzanares Ditch No. 2.” Id. at 
14.  The issue of ditch rights remained and whether reconstruction of that ditch should be required.  “The evidence supports an 
injunction because Gomez wrongfully caused an illegal enlargement of consumptive use of ditch water and wrongfully severed 
the ditch to the injury of Archuleta’s legal interest.” Id. at 13.
 The Court decided that for this ditch there was an illegal enlargement of use of the water.  “Archuleta neither abandoned 
his legal interest in Manzanares Ditch No. 2, nor did he cease to have the benefi t of it on his lands, Gomez’s increased use of 
the waters fl owing in the ditch constituted an illegal enlargement of use of Manzanares Ditch No. 2 water.  As the evidence in 
the record demonstrates, Gomez did not dispossess Archuleta of his legal interest in Manzanares Ditch No. 2.  All that Gomez 
accomplished by severing the ditch and increasing his use of ditch water was to possess an amount of water that would otherwise 
have returned to the Huerfano River, thence to the Arkansas River, as return fl ows from Archuleta’s irrigation use. See Archuleta 
v. Gomez, 200 P.3d at 346. Thus, the record demonstrates that Gomez committed two wrongful acts: illegal enlargement of a water 
right and illegal destruction of a ditch.” Id. at 17.
 Justice Hobbs then set out the connection between water and easement rights.  “In Roaring Fork, we held that the owner of 
property burdened by a ditch easement may not move or alter that easement unless that owner has the consent of the owner of the 
easement. 36 P.3d at 1231.  A ditch easement is a property right that the burdened estate owner may not alter absent consent of the 
benefi ted owner. Id. at 1231–32.  A water right operating in combination with the easement for the ditch are vested property rights. 
Id. at 1238…Nonconsensual, unilateral alterations jeopardize valuable vested property rights both in the easement and in the water 
rights exercised by means of the ditch. Id.” Id. at 18-19.  Based on those fi ndings, the Court ordered the water court to “enter an 
injunction ordering Gomez to reconstruct the ditch, provide for an easement for the ditch” across his property onto Archuleta’s 
adjoining property, and “cease diverting any water that Archuleta’s legal interest entitles Archuleta to divert to his parcel.” Id. at 19.
 The opinion also contained rulings regarding the award of costs and attorney fees that some lawyers may fi nd interesting 
(Gomez was awarded $12,372.39 in costs by the water court).
For info: Case available at: www.courts.state.co.us
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TEMPORARY FLOODING         US
TAKINGS DECISION

 On December 4, 2012, the US 
Supreme Court in an 8-0 ruling 
reversed and remanded the U.S. Court 
of Appeals for the Federal Circuit’s 
(Federal Circuit’s) decision in a takings 
case involving temporary fl ooding 
of property.  “Because government-
induced fl ooding can constitute a 
taking of property, and because a 
taking need not be permanent to be 
compensable, our precedent indicates 
that government-induced fl ooding of 
limited duration may be compensable.  
No decision of this Court authorizes a 
blanket temporary-fl ooding exception to 
our Takings Clause jurisprudence, and 
we decline to create such an exception 
in this case.” Arkansas Game & Fish 
Commission v. U.S., 133 Sup.Ct. 511 
(2012).
 “Periodically from 1993 until 
2000, the U. S. Army Corps of 
Engineers (Corps) authorized fl ooding 
that extended into the peak growing 
season for timber on forest land 
owned and managed by petitioner, 
Arkansas Game and Fish Commission 
(Commission).  Cumulative in effect, 
the repeated fl ooding damaged or 
destroyed more than 18 million 
board feet of timber and disrupted 
the ordinary use and enjoyment of 
the Commission’s property.” Slip 
Op. at 1.  The Commission sought 
compensation from the United States 
pursuant to the Fifth Amendment’s 
prohibition against takings.  As noted 
by the Court, “The question presented is 
whether a taking may occur, within the 
meaning of the Takings Clause, when 
government-induced fl ood invasions, 
although repetitive, are temporary.” 
Id.  The Federal Circuit had held that 
cases involving fl ooding and fl owage 
easements were different and that 
compensation may be sought only when 
fl ooding is “a permanent or inevitably 
recurring condition, rather than an 
inherently temporary situation.” Id. at 2 
and 6.
 The Court also discussed the 
changing nature of takings claims.  
“We have recognized, however, that 
no magic formula enables a court to 
judge, in every case, whether a given 

government interference with property 
is a taking.  In view of the nearly infi nite 
variety of ways in which government ac-
tions or regulations can affect property 
interests, the Court has recognized 
few invariable rules in this area…most 
takings claims turn on situation-specifi c 
factual inquiries.” Id. at 6-7.
For info: Case available at: www.
supremecourt.gov/opinions/12pdf/11-
597_i426.pdf

INFRASTRUCTURE FAILS        US
ASCE FAILURE TO ACT REPORT

 On January 15, the American 
Society of Civil Engineers (ASCE) 
released its fi fth and fi nal report in the 
Failure to Act series, The Impact of 
Current Infrastructure Investment on 
America’s Economic Future, which 
addresses the comprehensive impacts 
of underinvesting in infrastructure in 
the U.S.  ASCE’s sober message is that 
unless the U.S. invests an additional 
$1.57 billion per year in infrastructure 
— for drinking water and waste water, 
electricity, airports, seaports and 
waterways, and surface transportation 
— between now and 2020, the nation 
will lose $3.1 trillion in GNP (gross 
national product), $1.1 trillion in trade, 
a $3,100 per year drop in personal 
disposable income, $2.4 trillion in lost 
consumer spending, and a little over 3.1 
million jobs.
 The report, produced by the 
Economic Development Research 
Group in Boston, concludes that there 
will be an estimated investment gap 
between now and 2020 of $39 billion 
in airports, $16 billion in seaports and 
waterways, $846 billion in surface 
transportation, $107 billion in electricity, 
and $84 billion in drinking water and 
wastewater.  It states in uncompromising 
terms that the deterioration of the 
nation’s infrastructure undermines the 
economy, jeopardizes public safety, 
threatens the quality of life, and harms 
the U.S. economy.
For info: Report available on ASCE 
website: www.asce.org/

INTERSTATE LAWSUIT     TX/OK
RED RIVER COMPACT

 On January 4, the US Supreme 
Court (Court) announced that it granted 
a writ of certiorari fi led by Tarrant 
Regional Water District (TRWD) and, 
thus, would hear the case of Tarrant 
Regional Water District v. Herrmann, 
No. 11-889, U.S. Sup.Ct. (2012).  
The Court’s decision followed a 
recommendation that it grant the writ by 
the US Solicitor General in an Amicus 
Brief that was fi led on November 30, 
2012. See Water Briefs, TWR #106.
 TRWD sued the Oklahoma Water 
Resources Board (OWRB) and the 
Oklahoma Water Conservation Storage 
Commission in 2007, after OWRB 
denied TRWD’s applications to divert 
310,000 acre-feet of water from the 
Kiamichi River in three locations in 
Oklahoma as part of a long-term water 
supply for north central Texas.  The 
Kiamichi River is a tributary of the 
Red River; the Red River Compact 
apportions water between the states 
of Oklahoma, Texas, Arkansas and 
Louisiana.
 According to OWRB, TRWD 
sought declaratory and injunctive 
remedies against Oklahoma laws 
that placed conditions on the use of 
compacted stream water outside of 
the state.  The federal district court 
had granted summary judgment and 
dismissal in favor of OWRB members.  
On appeal, the 10th Circuit Court of 
Appeals affi rmed the district court on 
several grounds.  The 10th Circuit held 
that the federal Red River Compact — a 
standing agreement between the states 
of Texas, Oklahoma, Arkansas, and 
Louisiana — provides Congressional 
consent and gives the Oklahoma 
Legislature latitude to impose conditions 
on stream water apportioned to 
Oklahoma under the compact.
 For additional background 
information see Water Briefs, TWR #36, 
#58 and #64.
For info: TRWD website: www.trwd.
com/; OWRB website: www.owrb.
ok.gov/util/legal.php
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CLIMATE ASSESSMENT            US
FEDERAL ADVISORY DRAFT

 The “National Climate Assessment 
and Development Advisory Committee” 
(NCADAC) has overseen the 
development of the National Climate 
Assessment (NCA) draft climate 
report.  NCADAC serves to oversee 
the activities of the National Climate 
Assessment.  Its members are diverse in 
background, expertise, geography and 
sector of employment.  NCADAC has 
engaged more than 240 authors in the 
creation of the report.
 The voluminous report begins with 
the admonition “Climate change, once 
considered an issue for a distant future, 
has moved fi rmly into the present…
Americans are noticing changes all 
around them.  Summers are longer and 
hotter, and periods of extreme heat last 
longer than any living American has 
ever experienced.  Winters are generally 
shorter and warmer.  Rain comes in 
heavier downpours, though in many 
regions there are longer dry spells in 
between.”  The NCA goes on to explain 
its purpose as follows: “This National 
Climate Assessment collects, integrates, 
and assesses observations and research 
from around the country, helping 
to show what is actually happening 
and what it means for peoples’ lives, 
livelihoods, and future.  This report 
includes analyses of impacts on seven 
selected sectors: human health, water, 
energy, transportation, agriculture, 
forests, and ecosystems and biodiversity.  
This report additionally focuses on the 
interactions among several sectors at 
the national level.  It also assesses key 
impacts on the regions of the U.S.: 
Northeast, Southeast and Caribbean, 
Midwest, Great Plains, Southwest, 
Northwest, Alaska and the Arctic, 
Hawai‘i and the Pacifi c Islands; as well 
as coastal areas, oceans, and marine 
resources.  Finally, this report is the 
fi rst to explicitly assess the current state 
of adaptation, mitigation, and decision 
support activities.” NCA at 1.
 The NCA includes a 57-page “Water 
Resources Section” — it is suggested 
reading for all water professionals.  
A range of climate change forecasts 
and challenges are addressed in 
that section.  Several key messages 
regarding “Impacts on the Water Cycle” 

are discussed in detail.  “Summer 
droughts are expected to intensify in 
most regions of the U.S., with longer 
term reductions in water availability in 
the Southwest, Southeast, and Hawai‘i 
in response to both rising temperatures 
and changes in precipitation.” Id. at 
113.  In regard to Groundwater, NCA 
notes “Expected changes in precipitation 
and land use in aquifer recharge areas, 
combined with changes in demand 
for groundwater over time, will affect 
groundwater availability in ways that 
are not well monitored or understood.” 
Id. at 114.  “In the Southwest, the 
Southeast, the Great Plains, and the 
islands of the Caribbean and the Pacifi c, 
including the state of Hawai‘i, surface 
and groundwater supplies are already 
affected and expected to be reduced 
by declining runoff and groundwater 
recharge trends, increasing the risk of 
water shortages for many off-stream and 
in-stream water uses.” Id. at 125.  
  Comments on NCA will be 
accepted through April 12 (see website). 
For info: NCA www.ncadac.
globalchange.gov

CLIMATE RESILIENCE               US
EVALUATION & AWARENESS TOOL

 An updated version of EPA’s 
Climate Resilience Evaluation and 
Awareness Tool (CREAT) is now 
available.  The tool assists drinking 
water, wastewater, and stormwater 
utilities, in identifying climate 
change threats, assessing potential 
consequences, and evaluating adaptation 
options.  Increasing climate readiness 
can help build resilience to extreme 
weather events.  Developed under EPA’s 
Climate Ready Water Utilities initiative, 
CREAT 2.0 builds on the capabilities of 
the fi rst version of the tool by providing 
local historical climate data, as well 
as more comprehensive downscaled 
climate change projections.  This new 
version uses a fl exible framework, 
which allows utilities, regardless of size 
or type, to consider climate impacts at 
multiple locations and to assess multiple 
climate scenarios.  Email CREAThelp@
epa.gov with questions or feedback.
For info: www.epa.
gov/climatereadyutilities

KLAMATH DAMS                CA/OR
FEDERAL REPORT FINALIZED

 On February 1, the US Department 
of the Interior (Interior) released the 
fi nal Klamath Dam Removal Overview 
Report for the Secretary of the Interior: 
An Assessment of Science and Technical 
Information, October 2012 (Report).  
The Report addresses the questions 
presented in the Klamath Hydroelectric 
Settlement Agreement (KHSA) in 
order for the Secretary of the Interior 
(Secretary) to “make a fully informed 
determination…on whether or not to 
remove” the four dams. Report at 8.  
The Report summarizes the 50 different 
engineering, scientifi c, and economic 
reports produced for the Secretarial 
Determination, among many other 
sources of information.  It analyzes the 
potential effects of Klamath River dam 
removal on people and a broad range of 
natural resources in the region. 
 The KHSA calls on the Secretary 
to undertake a thorough scientifi c 
review of existing science, data, and 
other information so he can be fully 
informed of the potential costs, benefi ts, 
and liabilities associated with removing 
four Klamath River dams.  The 
Secretary must determine whether, in 
his judgment, removal of the dams: (1) 
will advance restoration of the salmonid 
fi sheries of the Klamath Basin; and 2) 
is in the public interest.  “If there is an 
Affi rmative Secretarial Determination, 
the KHSA provides for removal of the 
Four Facilities.  The agreement includes 
provision for either the full or partial 
removal of the dams, power generation 
facilities, and ancillary facilities to 
create a free-fl owing river by December 
31, 2020.” Report at 65.
 Peer review of the Report was 
completed in 2012 by a panel of six 
experts from across the nation.  An 
independent referee also confi rmed that 
the Federal team adequately addressed 
the comments and recommendations 
of the peer review panel.  This referee 
letter, along with the peer review report, 
the Federal team’s response to the 
peer review report, all 50 Secretarial 
Determination reports, and the fi nal 
Report are all available at the website 
listed below. 
For info: www.klamathrestoration.gov 
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NOAA ENFORCEMENT              US
DRAFT ENFORCEMENT PRIORITIES

 The Division Enforcement 
Priorities for 2013 (Draft) document was 
released in January and is now online 
and open for public comment.  NOAA’s 
Offi ce of Law Enforcement established 
its fi rst ever enforcement priorities last 
year and found the review and comment 
process helpful.  The priorities vary 
according to region-specifi c resources, 
activities, and threats.
For info: www.nmfs.noaa.gov/ole/
docs/2013/noaa_ole_%202013_draft_
division_priorites_jan_24.pdf

CONTAMINATED SOURCES   CA
GROUNDWATER/DRINKING WATER

 A signifi cant number of California 
communities rely on a contaminated 
groundwater source for their 
drinking water supply — requiring 
a comprehensive treatment effort to 
ensure safe drinking water according 
to a report submitted this week to the 
Governor and Legislature by the State 
Water Resources Control Board.  The 
report was prepared with data, input, 
and support from other state agencies, 
including the California Department of 
Public Health (CDPH), which is charged 
with ensuring safe drinking water.  
The report identifi es communities 
that rely on contaminated sources for 
their drinking water.  It also identifi es 
contaminants and chemical constituents 
in the groundwater, and offers potential 
solutions and funding sources to clean 
up or treat groundwater, or to provide 
alternative water.
 More than 95% of California’s 38 
million residents get their drinking water 
from a public water supply and, of that 
number, 98% are served safe drinking 
water.  Although many water suppliers 
draw from contaminated sources, most 
suppliers are able to treat the water or 
blend it with cleaner supplies before 
serving it to the public.
  From 2002-2010, 680 (out of 3,037) 
community water systems serving 
nearly 21 million residents, relied on 
a contaminated groundwater source 
affected by one or more “principal 
contaminants.”  A principal contaminant 
is a chemical detected above a public 
drinking water standard on two or more 

occasions during that cycle.  Thirty-one 
principal contaminants were identifi ed: 
arsenic was the most detected naturally-
occurring principal contaminant (287 
community water systems), and nitrate 
was the most detected human-caused 
principal contaminant (205 community 
water systems).  Of the 680 community 
water systems, 507 (75%) rely entirely 
on groundwater.  Community water 
systems that are entirely reliant on 
groundwater may be highly vulnerable 
to groundwater contamination, since 
these systems may not have alternative, 
uncontaminated sources of water.
 The report outlines three broad 
solutions to address this public health 
concern: pollution prevention or source 
protection; cleanup of contaminated 
groundwater; or providing safe drinking 
water through treatment or alternative 
supplies.  The report also notes that 
public funding sources to address 
groundwater supply and contamination 
issues are limited.  EPA estimates 
California will need $40 billion during 
the next 20 years for infrastructure 
development and improvements to 
ensure the delivery of safe drinking 
water. 
For info: Report available at: www.
waterboards.ca.gov/water_issues/
programs/gama/ab2222/index.shtml

GREEN INFRASTRUCTURE      US
PERMITTING & ENFORCEMENT

 EPA has released a series of six 
factsheets on incorporating green 
infrastructure measures into National 
Pollutant Discharge Elimination System 
(NPDES) wet weather programs.  
The series builds upon existing EPA 
authority, guidance, and agreements to 
describe how EPA and state permitting 
and enforcement professionals can 
work with permittees to include 
green infrastructure measures as 
part of control programs.  The six 
fact sheets and four supplements 
address stormwater permits, total 
maximum daily loads, combined sewer 
overfl ow long-term control plans, and 
enforcement actions.
For info: EPA website at: http://
water.epa.gov/infrastructure/
greeninfrastructure/gi_regulatory.
cfm#permittingseries

FISH RUNS                                   NW
OCEAN CONDITIONS AID PREDICTIONS

NOAA-OSU Study
 A team of scientists from the 
National Oceanic and Atmospheric 
Administration (NOAA) and Oregon 
State University (OSU) has found that 
a wide range of biological indicators 
from the Pacifi c ocean are better 
predictors of adult salmon returns to the 
Columbia River than local or regional 
physical indicators.  The accuracy of 
such predictions is invaluable to state 
and federal fi shery managers in setting 
harvest limits and allocations, and for 
tracking recovery of endangered or 
threatened salmon runs.
 Pacifi c salmon abundance has been 
highly variable over the last few decades 
and most forecasting models have been 
inadequate.  The scientists combined 31 
indicators — ranging from sea-surface 
temperatures to the amount of salmon 
prey — collected over 11 years to help 
predict adult spring Chinook salmon 
returns to the Columbia last year and 
then assessed the prediction’s accuracy.
 Although some indicators were 
more important than others, the team 
said certain trends were clear.  For 
example, the best predictors of spring 
Chinook returns were indicators like 
the abundance of food or the presence 
of prey in the ocean.  So-called 
local physical indicators like water 
temperature or coastal upwelling were 
not as important.
 The scientists’ computer model 
accurately predicted that 221,000 fi sh 
would return in 2011.  The model came 
up just shy in 2012, predicting almost 
180,000 fi sh would return; the actual 
number was 203,000 returning.
 Results suggest that managing 
Pacifi c salmon effectively requires 
many types of information and no 
single indicator can represent the 
complexities of a salmon’s life when 
it fi rst enters the ocean.  Moreover, the 
indicators that best describe one stock 
or species may differ from those that 
best describe another stock or species.  
For example, the researchers found that 
the importance of indicators in May of 
a Chinook’s fi rst year in the ocean were 
quite different from those just a month 
later in June.
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For info: Brian Gorman, NOAA 
Fisheries, 206-526-6613
The study, Multivariate Models of Adult 
Pacifi c Salmon Returns, was published 
online in PLoS ONE: www.plosone.
org/article/info%3Adoi%2F10.1371%2
Fjournal.pone.0054134

CRITICAL HABITAT                  NW
LOWER COLUMBIA RIVER COHO 
PUGET SOUND STEELHEAD

CLOSE OF COMMENT 4/15/13

 On January 14, 2013, NOAA 
Fisheries announced its proposed 
critical habitat designations for lower 
Columbia River coho and Puget Sound 
steelhead listed as threatened under the 
federal Endangered Species Act (ESA).  
This proposed rulemaking identifi es 
issues for consideration and evaluation, 
and solicits comments on them and 
information about the areas and species 
under consideration. 
 The comment period closes Apr. 15, 
2013. 
For info: Steve Stone, OAA Fisheries, 
503-231-2317
Website: www.nwr.noaa.gov/Salmon-
Habitat/Critical-Habitat/LCR-coho-PS-
stlhd.cfm

URANIUM CLEANUP                 SW
NAVAJO DECONTAMINATION PROGRESS

 On January 24, EPA announced 
progress on a coordinated fi ve-year 
federal investment of more than $100 
million to address health risks posed 
by pervasive uranium contamination 
on the Navajo Nation.  EPA joined 
fi ve other federal agencies in releasing 
a report outlining the results of their 
Five-Year Plan.  Since 2008, EPA has 
spent more than $50 million to clean 
up mines, provide safe drinking water, 
and demolish and replace contaminated 
homes.  In addition to federal funds, 
EPA has used the Superfund law to 
compel responsible parties to perform 
an additional $17 million in mine 
investigations and cleanups.
 Over the past fi ve years, EPA 
reduced the most urgent risks to 

Navajo residents by remediating 34 
contaminated homes, providing safe 
drinking water to 1825 families, and 
performing stabilization or cleanup 
work at nine abandoned mines.  EPA 
also conducted fi eld assessments of 240 
water supplies and 520 mines to gain 
a more complete understanding of the 
widespread scope of potential exposures 
to uranium contamination on the Navajo 
Nation.  EPA also collaborated with the 
Navajo Nation EPA, which performed 
fi eld assessments of nearly 800 Navajo 
homes and other structures.
 “This effort has been a great 
start to addressing the toxic legacy of 
uranium mining on Navajo lands,” 
said Jared Blumenfeld, EPA’s Regional 
Administrator for the Pacifi c Southwest. 
“The work done to date would not have 
been possible without the partnership 
of the six federal agencies and the 
Navajo Nation’s EPA and Department of 
Justice.”
 The Navajo Nation encompasses 
more than 27,000 square miles in the 
Four Corners area of Arizona, Colorado 
and New Mexico.  The unique geology 
of the region makes the Navajo Nation 
rich in uranium, a radioactive ore in 
high demand after the development 
of atomic power and weapons at the 
close of World War II.  Approximately 
four million tons of uranium ore were 
extracted during mining operations 
within the Navajo Nation from 1944 
to 1986.  Many Navajo people worked 
the mines, often raising their families in 
close proximity to the mines and mills. 
 Uranium mining activities no longer 
occur within the Navajo Nation, but 
the hazards of uranium contamination 
remain.  More than 500 abandoned 
uranium mine claims and thousands of 
mine features, such as pits, trenches and 
holes, with elevated levels of uranium, 
radium and other radionuclides still 
exist.  Health effects from exposure to 
these contaminants can include lung 
cancer, bone cancer and impaired kidney 
function.
 “On behalf of the Navajo people, 
I appreciate the leadership of Rep. 
Henry Waxman and the members 
of Congress who requested a multi-
agency response to the Navajo Nation’s 
testimony presented at the October 2007 

hearing,” said Ben Shelly, President of 
the Navajo Nation.  “While there have 
been accomplishments that improved 
some conditions, we still need strong 
support from the Congress and the 
federal agencies to fund the clean-up 
of contaminated lands and water, and 
to address basic public health concerns 
due to the legacy of uranium mining and 
milling.”
 In 2007, EPA, in cooperation 
with the Navajo Nation, together with 
the Bureau of Indian Affairs (BIA), 
the Nuclear Regulatory Commission 
(NRC), the Department of Energy 
(DOE), the Centers for Disease Control 
and Prevention (CDC), and the Indian 
Health Service (IHS) developed a 
Five-Year Plan to address uranium 
contamination. All six federal agencies 
are committed to continue working with 
the Navajo Nation to further reduce 
risks and fi nd long term solutions to the 
remaining uranium issues on Navajo 
lands. 
For info: Rusty Harris-Bishop, EPA, 
415/ 972-3140 or harris-bishop.rusty@
epa.gov
The Progress Report can be found at: 
www.epa.gov/region9/superfund/navajo-
nation/pdf/NavajoUraniumReport2013.
pdf

PIPELINE SPILL                            AZ
ADEQ ENFORCEMENT

SILVER BELL MINING

 On January 29, the Arizona 
Department of Environmental Quality 
(ADEQ) announced that Silver Bell 
Mining, LLC has agreed to pay a 
$60,000 penalty and perform preventive 
actions valued at $50,000 as part of 
a consent judgment to resolve water 
quality violations caused by a June 
2010 spill from a pipeline at its Silver 
Bell Copper Mine near Marana in Pima 
County. 
 The actions agreed to by Silver 
Bell Mining to prevent future spills 
from pipelines include: drafting and 
implementing a pipeline operations and 
maintenance manual covering more 
than 20 miles of pipelines; performing 
periodic pipeline physical inspections, 
tests and repairs; and training employees 
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on proper procedures for fusing pipe 
segments together. 
 A rupture in a welded pipeline seam 
allowed 70,000 gallons of highly acidic 
solution, containing about 4,000 pounds 
of sulfuric acid and dissolved metals, 
to escape into a dry wash on Silver Bell 
property.  The solution moved nearly 
one mile before being captured by a 
stormwater impoundment, also on mine 
property.  Pollutants in the discharge 
exceeded Arizona aquifer water 
quality standards for fl uoride, arsenic, 
beryllium, cadmium, chromium, nickel 
and selenium. 
 Silver Bell Mining workers reacted 
quickly and contained the discharge on 
the property, recovering 13,000 gallons 
of liquids and removing 650 cubic yards 
of contaminated soil.  Silver Bell also 
completed actions to prevent future 
similar pipeline ruptures, including: 
reducing the radius of curvature 
in bends in its pipelines; installing 
equipment to decrease pipeline 
operating pressures; and changing the 
surface grades around pipelines to direct 
any future fl ows away from washes and 
into lined impoundments. 
 The consent judgment is subject to 
court approval.
For info: ADEQ Offi ce of 
Communications, 602/ 771-2215 or 
ms15@azdeq.gov

VESSEL SPILL                              WA
ECOLOGY ENFORCEMENT

 Under a legal agreement between 
the Washington Department of Ecology 
(Ecology) and Seattle-based Trident 
Seafoods Corp. (Trident), Ecology has 
agreed to suspend $30,000 of a $67,500 
penalty.  The suspended $30,000 penalty 
will be forgiven after three years under 
certain conditions, including Trident 
continuing its voluntary environmental 
audit program and avoiding any 
negligent vessel oil spills greater than 25 
gallons.

 Trident also agreed to continue 
holding regular employee compliance 
briefi ngs and to implement 
commercially reasonable modifi cations 
as they are identifi ed under the 
voluntary audit program.  
 On October 15, 2011, the 195-foot 
Trident fi shing tender vessel Eastern 
Wind spilled 232 gallons of diesel 
fuel to the Port of Tacoma’s Hylebos 
Waterway.  The spill happened when a 
fuel tank overfi lled during an internal 
transfer operation.  Ecology determined 
the diesel fuel spill was the result of 
negligence because Trident failed to 
properly monitor the ongoing internal 
fuel transfer operation. 
 The spill triggered a $34,000 
penalty payment that was part of a 2009 
settlement between Trident and Ecology 
after company vessels were involved in 
negligent oil spills in 2008 and 2009.
 Dale Jensen, Ecology’s Spills 
Program manager, said: “Our top 
priority is working to prevent spills 
from occurring in the fi rst place and 
this incident clearly should have been 
prevented.  It damaged our waters 
and adversely impacted Puget Sound 
— which so many people are working 
hard to restore, protect and preserve.”
 Jensen noted it is illegal to spill any 
amount of oil to state waters.  State law 
authorizes Ecology to set higher penalty 
amounts for spills determined to be the 
result of negligence.
 Once the spill was discovered, 
Trident immediately shut down the fuel 
transfer and notifi ed proper authorities, 
including Ecology.  As a standard 
practice, the company had placed oil 
containment boom around the Eastern 
Wind prior to fueling which kept 
fuel from spreading further into the 
waterway and helping ensure a rapid 
cleanup.
 Under the new agreement signed by 
Trident and Ecology, the company will 
immediately pay $34,000 of the 2009 
suspended penalty plus a $3,500 penalty 
for the October 2011 incident — a total 
state fi ne of $37,500. 
 Trident also waives its right to 
appeal and agrees to a number of 
stipulations designed to reduce the oil 
spill risks from its vessels. 

 At the time of the October 2011 
spill, Trident was planning a safety and 
environmental audit of its 40 vessels, 
and implemented the program shortly 
after the spill.  Under the review 
program, the company evaluates 
its existing staffi ng, equipment, 
and operations to determine where 
it can improve its procedures to 
increase vessel safety and protect the 
environment.  
 Trident expects all of its large 
vessels will be audited before December 
31, 2012, while its smaller vessels will 
be audited by 2015.  In addition, the 
company agreed to conduct separate 
briefi ngs with its vessel offi cers and 
oil handling crews during the next six 
months to ensure its staff understand 
and adhere to Trident policies and 
procedures.
 If Trident has an oil spill caused by 
negligence during the next three years, 
Ecology will reinstate the $30,000 
suspended penalty. 
 Besides the penalty, Trident has also 
paid the state a $2,086 assessment for 
damages the October 2011 spill caused 
to the public’s environmental resources.  
The assessment is based on the amount 
spilled and the resources it placed at 
risk.  The company also will reimburse 
the state about $4,000 for expenses 
incurred responding to and cleaning up 
the spill.
 “Trident deeply regrets this spill 
and takes full responsibility for the 
incident,” said company spokesperson 
Joe Misenti. “We understand 
the importance of being a good 
environmental steward and are taking 
affi rmative steps through an independent 
environmental audit program and 
compliance briefi ngs to avoid further 
spills.” 
 Ecology does not benefi t from 
penalty payments.  The fi nal penalty 
amount owed and collected is 
deposited in special accounts that pay 
for environmental restoration and 
enhancement projects.
For info: Linda Kent, Ecology, 360/ 
407-6239 or linda.kent@ecy.wa.gov
Joe Misenti, Trident Seafoods, 206/ 297-
6559 or jmisenti@tridentseafoods.com
Ecology Spills Program: www.ecy.
wa.gov/programs/spills/spills.html
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February 14-15 DC
Natural Resources Damages Seminar, 
Washington. Thurman Arnold Bldg. For 
info: Law Seminars Int’l, 800/ 854-8009, 
registrar@lawseminars.com or www.
lawseminars.com

February 14-15 CA
Water 101: The Basics & Beyond 
Workshop, Irvine. Irvine Ranch 
Water District. Presented by Water 
Education Foundation. For info: www.
watereducation.org

February 19 TX
Gulf Coast Water Conservation 
Symposium: Managing Water 
Supplies & Achieving Long-Term 
Revenue Stability Conference, 
The Woodlands. Lone Star College 
Community Ctr., 5000 Research Forest 
Drive. For info: Jennifer Walker, Texas 
Water Foundation, 512/ 627-9931 or 
www.texaswater.org/

February 20 CA
Low Impact Development - Biorention 
Design Course, Sacramento. Sutter 
Square Galleria, 2901 K Street. For info: 
UC Davis Extension, 800/ 752-0881 or 
http://extension.ucdavis.edu/

February 21-22 Ontario
2013 Stormwater & Urban Water 
Systems Modeling Conference, 
Toronto. Marriott Courtyard Toronto 
Brampton. For info: www.chiwater.com/
Training/Conferences/conferencetoronto.
asp

February 21-22 NV
2013 Family Farm Alliance Annual 
Meeting & Conference, Las Vegas. 
Monte Carlo Resort. For info: www.
familyfarmalliance.org

February 22 OR
The Freshwater Trust Annual Gala 
& Auction, Portland. For info: www.
freshwatertrust.org

February 26 TX
2013 Central Texas Water 
Conservation Symposium: Success 
Through Innovation - Strategies to 
Effectively Save Water, Austin. LCRA 
Dalchau Service Ctr., 3505 Montopolis 
Drive. Presented by Texas Water 
Foundation. For info: Jennifer Walker, 
512/ 627-9931or www.texaswater.org

February 26-28 DC
Ass’n of California Water Agencies 
2013 Washington D.C. Conference, 
Washington. Washington Court Hotel. 
For info: www.acwa.com/events/
acwa-dc2013-annual-washington-dc-
conference

February 27 AZ
Rivers Restoration in Israel: A 
Sustainable Economic Approach to 
Measure Non-market Values in a 
Trans-boundary Setting (Brownbag), 
Tucson. WRRC, 350 N. Campbell 
Ave., 12-1:30pm. Presented by Water 

Resources Research Center. For info: 
Jane Cripps, WRRC, 520/ 621-2526, 
jcripps@cals.arizona.edu or http://
ag.arizona.edu/azwater/

February 27-28 GA
12th Annual Wetlands & Water Law 
Update, Atlanta. Hyatt Regency. For 
info: The Seminar Group, 800/ 574-
4852, email: info@theseminargroup.net, 
or website: www.theseminargroup.net

February 28 AZ
Las Vegas - Navigating the Perfect 
Water Resources Storm (Speaker 
Pat Mulroy), Tucson. University 
of Arizona College of Law, Ares 
Auditorium, 3-4pm. Presented by the 
Water Sustainability Program. For info: 
http://wsp.arizona.edu/node/307

Feb. 28-March 3 OR
Earth: Too Big to Fail: PIELC 
Environmental Law Conference 2013, 
Eugene. University of Oregon. For info: 
www.pielc.org

March 1 IN
Great Lakes Natural Resource 
Goverance Symposium, Indianapolis. 
Indiana University School of Law. Call 
for Papers in October. For info: http://
indylaw.indiana.edu/programs/ENR/
symposium.htm

March 2 CA
Land Use Planning for Non-planners, 
Sacramento. Sutter Square Galleria, 
2901 K Street. For info: UC Davis 
Extension, 800/ 752-0881 or http://
extension.ucdavis.edu/

March 4-5 CA
Tribal Water Rights in California 
Conference, Cabazon. Morongo Casino 
Resort & Spa. For info: Law Seminars 
Int’l, 800/ 854-8009, registrar@
lawseminars.com or www.lawseminars.
com

March 5 AZ
Water Security From the Ground 
Up: 2013 Annual Conference, Tucson. 
Student Union Memorial Ctr. Sponsored 
by Water Resources Research Ctr., 
Featured: Colorado River Basin Water 
Supply & Demand Study. For info: Jane 
Cripps, WRRC, 520/ 621-2526, jcripps@
cals.arizona.edu or http://ag.arizona.
edu/azwater/

March 5 CA
ACWA 2013 Legislative Symposium, 
Sacramento. Sacramento Convention 
Ctr. Sponsored by Ass’n of California 
Water Agencies. For info: www.acwa.
com/events/acwa-2013-legislative-
symposium

March 7 WA
Managing Stormwater in the 
Northwest Conference, Tacoma. 
Greater Tacoma Convention & Trade Ctr. 
Sponsored by Northwest Environmental 
Business Council. For info: www.nebc.org

March 8 OR
Oregon Water Quality Conference, 
Portland. World Trade Center Two, 
25 SW Salmon Street. For info: Holly 
Duncan, Environmental Law Education 
Center, 503/ 282-5220 or www.elecenter.
com

March 8 AZ
Agreement to Share Water Between 
Israelis and Palestinians: The Friends 
of the Earth Middle East Proposal 
(Brownbag), Tucson. WRRC, 350 N. 
Campbell Ave., 12:15-1:30pm. Presented 
by Water Resources Research Center. 
For info: Jane Cripps, WRRC, 520/ 
621-2526, jcripps@cals.arizona.edu or 
http://ag.arizona.edu/azwater/

March 8 CA
Annual California Land Use 
Law Review & Update Course, 
Sacramento. Sutter Square Galleria, 
2901 K Street. For info: UC Davis 
Extension, 800/ 752-0881 or http://
extension.ucdavis.edu/

March 10-13 AZ
Water Utility Management 
Conference, Glendale. Renaissance 
Phoenix Glendale Hotel. Sponsored by 
American Water Works Ass’n & Water 
Education Foundation. For info: www.
awwa.org/conferences/

March 11-13 HI
U.S. Recreational Water Quality 
Criteria: A Vision for the Future 
Conference, Honolulu. Ala Moana 
Hotel. Sponsored by Water Resources 
Research Center, University of Hawaii at 
Manoa. For info: www.wrrc.hawaii.edu/
rwqc2013/?goback=%2Egde_39697_
member_201471443

March 11-15 CO
River Crossings: Linking River 
Communities - 2013 Research 
Conference & Workshop, Grand 
Junction. Colorado Mesa University. 
For info: Audrey Butler, 970/ 256-7400, 
abutler@tamariskcoalition.org or www.
tamariskcoalition.org

March 14 GA
Endangered Species Act Seminar, 
Atlanta. Cobb Galleria Centre. For info: 
The Seminar Group, 800/ 574-4852, 
email: info@theseminargroup.net, or 
website: www.theseminargroup.net

March 14-15 NV
Law of the Colorado River 
Conference, Las Vegas. The Venetian. 
For info: CLE International, 800/ 873-
7130 or www.cle.com/

March 14-15 CA
Executive Briefi ng: Changing 
Currents, Sacramento. DoubleTree 
Hotel, 2001 Point West Way. Presented 
by Water Education Foundation. For 
info: www.watereducation.org/doc.
asp?id=850

March 16-20 Portugal
Transboundary Water Management 
Across Borders & Interfaces: Present 
& Future Challenges Conference, 
Aveiro. University of Aveiro. For info: 
http://ibtwm.web.ua.pt/congress/

March 17-19 CA
2013 WateReuse California Annual 
Conference, Monterrey. Portola 
Hotel & Spa. Sponsored by WateReuse 
Ass’n. For info: www.watereuse.
org/conferences/california/13

March 20 AZ
Unexpected Alliance: A Conversation 
with Salt River Project About 
Collaborative Efforts to Protect 
Habitat & Surface Water Flows on the 
Lower San Pedro River (Brownbag), 
Tucson. WRRC, 350 N. Campbell 
Ave., 12-1:30pm. Presented by Water 
Resources Research Center. For info: 
Jane Cripps, WRRC, 520/ 621-2526, 
jcripps@cals.arizona.edu or http://
ag.arizona.edu/azwater/

March 20-22 FL
Design-Build for Water/Wastewater 
Conference, Orlando. Hilton Walt 
Disney World. For info: www.dbia.
org/conferences/waterww/2013/default

March 20-22 NV
Lower Colorado River Tour, Las 
Vegas. Vegas Start. Presented by Water 
Education Foundation. For info: www.
watereducation.org/

March 25-27 MO
Agricultural Hydrology & Water 
Quality II: 2013 AWRA Spring 
Specialty Conference, St. Louis. Hilton 
Ballpark Hotel. Sponsored by American 
Water Resources Ass’n. For info: www.
awra.org/meetings/Spring2013/

March 27-28 NV
Climate Change Science for Effective 
Resource Management & Public 
Policy in the Western United States 
Workshop, Las Vegas. University of 
Nevada Las Vegas Student Union. For 
info: Dr. Lynn Fenstermaker, 702/ 862-
5412, Lynn.Fenstermaker@dri.edu or 
http://epscorspo.nevada.edu/

April 2-5 ID
The Water Opportunity Show, 
Indianapolis. Indiana Convention Ctr. 
For info: http://s36.a2zinc.net/clients/
wqa/wqa13/public/enter.aspx

April 3-5 CO
Western States Water Council Spring 
(171st) Council Meeting, Denver. 
Sheraton Hotel Downtown. For info: 
www.westgov.org/wswc/meetings.html

April 4-5 CA
Sea to Sierra Water Tour: Seminar 
on California Water Issues, 
Emeryville. Amtrak. Presented by Water 
Education Foundation. For info: www.
watereducation.org



April 7-10 TN
Sustainable Water Management 
Conference, Nashville. Loew’s 
Vanderbilt Hotel. Sponsored by 
American Water Works Ass’n. For info: 
www.awwa.org/conferences/

April 8-12 Germany
Industrial GreenTec 2013 Fair, 
Hannover. For info: Ulli Hammer, 
uhammer@hfusa.com or www.hfusa.
com

April 9-12 TX
Texas Water 2013 Conference, 
Galveston. Moody Gardens Hotel & 
Convention Ctr. Sponsored by Texas 
Section AWWA. For info: http://www.
texas-water.com/home.html

April 10 OR
2nd Annual UO Climate Change 
Research Symposium & Climate 
Change and Indigenous Peoples 
Lecture, Eugene. UO, Fir Room EMU. 
Lecture:  Many Nations Longhouse. For 
info: http://climatechange.uoregon.edu/

April 11 CA
Santa Ana River Watershed 
Conference, Costa Mesa. Westin 
South Coast Plaza. Presented by Water 
Education Foundation. For info: www.
watereducation.org/doc.asp?id=2626

For Complete Agenda & Registration Information: www.nebc.org

April 16-17 NC
Well Construction/Operation & 
Subsurface Modeling Workshop 
(Potential Impacts of Hydraulic 
Fracturing on Drinking Water 
Resources), Research Triangle 
Park. EPA-RPT Campus Main Bldg. 
Auditorium. Presented by EPA. For info: 
Lisa Matthews, EPA, 202/564-6669, 
lisa@epa.gov or www.epa.gov/hfstudy/
techwork13.html

April 16-19 AZ
Seventh International Conference on 
Irrigation & Drainage: Using 21st 
Century Technology to Better Manage 
Irrigation Water Supplies, Phoenix. 
Presented by USCID. For info: www.
uscid.org/13azconf.html#4

April 16-19 Spain
12th International UFZ-Deltares 
Conference on Groundwater-
Soil-Systems & Water Resource 
Management (AquaConSoil 2013), 
Barcelona. For info: www.aquaconsoil.
org/AquaConSoil2013/Start.html

April 17 OR
The Future of Water Supply & 
Management in the Pacifi c NW 
Seminar, Portland. World Trade Center. 
For info: The Seminar Group, 800/ 574-
4852, email: info@theseminargroup.net, 
or website: www.theseminargroup.net

April 17-19 CA
Central Valley Tour (Field Trip), San 
Joaquin Valley. Presented by Water 
Education Foundation. For info: www.
watereducation.org

April 18 NC
Wastewater Treatment & Related 
Modeling Workshop (Potential 
Impacts of Hydraulic Fracturing on 
Drinking Water Resources), Research 
Triangle Park. EPA-RPT Campus 
Main Bldg. Auditorium. Presented by 
EPA. For info: Lisa Matthews, EPA, 
202/564-6669, lisa@epa.gov or www.
epa.gov/hfstudy/techwork13.html
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