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SOUTH PLATTE WELL CRISIS, 2002-2010
EVOLVING ALLUVIAL GROUNDWATER REGULATION

    
by P. Andrew Jones, Lawrence, Jones, Custer & Grasmick LLP (Windsor, CO)

    
INTRODUCTION

 Like many western states, Colorado has struggled to regulate alluvial groundwater 
usage.  Colorado’s General Assembly made a decision to incorporate alluvial groundwater 
usage into the prior appropriation system governing the State’s surface water in 1969.  
However, that decision was only the beginning.  The purpose of this article is to describe 
the State’s experience in implementing the General Assembly’s mandate in the South Platte 
River Basin — Colorado’s most populous and developed watershed. 
 Colorado’s population distribution does not match its water supply.  Eighty percent of 
the State’s population resides to the east of the Rocky Mountains along Colorado’s “Front 
Range,” while eighty percent of the State’s water resources are located to the west of the 
continental divide on the “West Slope.”  The Front Range relies upon two relatively small 
river systems — the South Platte and the Arkansas — to supply its needs, supplemented 
by approximately 550,000 acre-feet (AF) of annual trans-mountain infusions from the 
West Slope.  Even with this infusion, the South Platte and Arkansas river fl ows pale in 
comparison to their West Slope counterparts.  The Colorado Division of Water Resources 
reports that average fl ows leaving the State in the South Platte River are 403,400 AF, 
including transmountain diversions of approximately 400,000 AF.  By comparison, average 
fl ows leaving the State in the Colorado River are 4,500,000 AF.
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THE SOUTH PLATTE RIVER

 Arising in the mountains west of Denver, the South Platte River serves the most populous areas of the 
state, located roughly from Denver then north along the Front Range to the border with Wyoming.  It drains 
18,900 square miles of area.  According to the 2000 census, approximately 3 million people — or 70% of 
the State’s population — live in this basin.  The basin boasts 1,000,000 acres of the State’s most productive 
irrigated agricultural land, and 1.1 million AF of water storage capacity in 22 large reservoirs.  Fertile 
alluvial soils in the basin produce irrigated corn, alfalfa, sugar beets, pinto beans, and market vegetables.  
The prevalence of feed and proximity to large markets encourages the development of large feedlot and 
dairy operations. 
 The South Platte River is “over-appropriated” and thus governed by senior surface “calls.”  [Editor’s 
Note: “Over-appropriated” means the amounts granted to existing water rights exceed the actual water 
supply; a “call” by a senior water user is a request to authorities to regulate the river by shutting off junior 
water rights owners so that the senior user receives the full amount of their water rights.]  Though there 
are times of “free river” (water fl ow in surplus of the amount subject to water rights) in the spring runoff 
months and following large storm events, for most of the irrigation season the river serves only water rights 
with priority dates pre-dating 1900.  In the winter months the river is dedicated to fi lling reservoirs with 
priority dates pre-dating 1915.  Water rights junior to these dates take water on an as-available basis during 
times of high fl ow and/or low demand.  
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ALLUVIAL WELL DEVELOPMENT IN THE SOUTH PLATTE RIVER BASIN

 Given the high demand for water and the low volume of surface fl ow, it is not surprising that South 
Platte water users began to look to the alluvial aquifer for supplemental supply as soon as technology 
became available.  They were not disappointed. The South Platte Alluvial aquifer holds approximately 
8,000,000 AF of water in storage.  The ancient South Platte River and its tributaries, swollen with snowmelt 
at the end of the last ice age, left robust alluvial deposits ranging in width from two to six miles wide 
and up to 200 feet deep on the main river channel.  Alluvial wells installed in the main channel are good 
producers, providing as much as 5000 gallons per minute.  These wells are hydraulically connected to the 
South Platte River and infl uence its fl ows.  
 From the 1930s through the 1950s, agricultural producers were not aware of, or concerned with, the 
potential affects of well pumping on surface fl ows.  Wells produced crop-saving supplemental water at a 
reasonable cost.  By 2002, there were approximately 8,200 high capacity wells installed in the South Platte 
alluvium — pumping approximately 500,000 AF of water annually. 
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INITIAL ATTEMPTS AT REGULATION
 Despite its leadership role in the development of the prior appropriation system, Colorado was slow to 
enact legislation governing groundwater withdrawals.  See Vranesh, George, Colorado Water Law, Volume 
1, p. 341.  Other western States addressed the issue in some form early in their development (Territory of 
Dakota, 1866; Kansas 1891, 1910; Idaho, 1899; Utah, 1903; Nevada and California, 1913; Arizona, 1919).  
The Colorado General Assembly took no meaningful action until 1957. Id.  
 Statutory schemes enacted by other States frequently recognized a distinction between groundwater 
fl owing in “subterranean streams fl owing through known and defi nite channels” and “percolating waters 
the course and boundaries of which are incapable of determination.”  See Id. at 242 (citing 1913 Cal. 
Stat; 1915 Nev. Stat. 210).  “Subterranean streams” were made the subject of the prior appropriation 
system, whereas “percolating waters” were distributed pursuant to a riparian conception of “reasonable 
use” — independent of the prior appropriation system. Id.  Over time, these States showed a trend 
towards increasing the amount of groundwater subject to the prior appropriation system, and decreasing 
the amount of groundwater labeled as “percolating waters.” Id.  Nevertheless, this distinction has been 
retained by a number of States, most notably California, which continues to recognize a difference 
between “underground streamfl ow,” governed by the State’s prior appropriation system, and “percolating 
groundwater,” governed by an assortment of court-developed doctrines designed to divide available 
groundwater between overlying landowners.  See William Blomquist, et al, Common Waters, Diverging 
Streams: Linking Institutions to Water, Water Management in Arizona, California, and Colorado, Resources 
for the Future, 2004, pp. 60-62. 
 In the absence of guidance from the General Assembly, Colorado courts struggled to address the 
distinction between “underground streams” and the common law conception of “percolating ground water.”  
Early cases recognized that groundwater fl owing in the alluvial aquifer of a stream were subject to the 
State’s system of prior appropriation and could not be diverted to the detriment of senior appropriators.  
See McClellan v. Hurdle, 33 P. 280 (Colo. 1893); Medano Ditch Co. v. Adams, 68 P. 431 (Colo. 1902), 
Buckers Irrigation Milling and Improvement Company, 53 P.334 (Colo. 1898), and Comstock v. Ramsay, 
133 P. 1107 (Colo. 1913)  In each of these cases, appellants argued that the groundwater to be diverted 
was “percolating groundwater,” subject to reasonable use by overlying landowners.  See e.g., Comstock v. 
Ramsay, 133 P. at 1108.  Though this doctrine was clearly disfavored by Colorado courts, the cases were 
decided upon their own facts, leaving the potential for future argument on the issue. Id.  Finally, in Nevius 
v. Smith, 279 P. 44 (Colo. 1929) the Colorado Supreme Court rejected the “percolating waters” argument as 
“unsound in Colorado” — establishing the assumption that all groundwater is tributary to the State’s natural 
streams, in the absence of proof to the contrary.  The Nevius v. Smith doctrine was recited and applied in 
Safranek v. Town of Limon, 228 P.2d 975 (Colo. 1951).  Safranek is now the leading case cited for the 
proposition that all Colorado groundwater is presumed tributary to a natural stream.  
 During this period of the State’s history, it was not clear whether and to what extent alluvial wells were 
“water rights” to be administered under the State’s system of prior appropriation.  Though the pre-1957 
courts recognized the assumption that all groundwater was tributary to a natural stream, the State Engineer 
had no express authority to act to curtail the use of wells for the benefi t of surface rights.  Wells were 
not adjudicated, so most of them had no decree or priority date.   In short, as of 1953, Colorado was in a 
“chaotic situation.” Vranesh, § 3.5 p. 243.
 Meanwhile, the rapid development of wells led to overpumping in areas of limited natural water 
recharge in the South Platte River basin.  Groundwater “mining” conditions developed as well users 
raced to consume this common resource. [Editor’s Note: “Mining” refers to a situation where the amount 
of water pumped from an aquifer exceeds water replenishment to the aquifer.]  It became apparent that 
without regulation, these areas would be mined to exhaustion.  Despite the dire conditions, well owners in 
these areas resisted well regulation, and the General Assembly was reticent to impose it. Vranesh, § 3.5, p. 
244-45.
 In 1953, the General Assembly enacted legislation that required well drillers to be licensed and forbade 
the wasting of water from wells.  The legislation also subjected wells to the jurisdiction of the Colorado 
Water Conservation Board, though in reality the Board had no authority to curtail production from the 
wells.  See § 148-18-1 et. seq., C.R.S.  The 1953 Act was a beginning, but it quickly became clear that more 
regulation was needed.  
 The General Assembly made an attempt to address the mining conditions occurring in South Platte 
tributaries in 1957.  See § 147-19-1 et. seq., C.R.S.  At the time the bill was passed, there were no 
restrictions on the issuance of new well permits and no means to control withdrawals — even in locales 
where water mining conditions had become critical.  The bill was intended to address these concerns and to 
provide a management scheme that could prolong the life of overburdened aquifers.  
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 The bill sought to achieve these ends by two principal means.  First, well permits were required for the 
construction of new wells.  Second, the Colorado Ground Water Commission was created and authorized 
to establish “Tentatively Critical Ground Water Districts,” which are defi ned as “any areas where, from the 
information gathered, the withdrawal of ground water appears to have approached, reached or exceeded 
the normal annual rate of replenishment.”  §147-18-3(7), C.R.S.  The statute further provided that “[t]he 
Commission shall immediately close all areas designated as Tentatively Critical Districts to further 
development of ground water resources.”  §147-18-3(9), C.R.S.  The Act provided no authority to the State 
Engineer to prevent groundwater development in areas outside the Critical Districts.   
 In addition, the Act provided that the landowners in a Critical District could “de-designate” their basin 
and “opt-out” of the controls imposed by the Act. §147-18-3(11), C.R.S.  This scenario played out in the 
Kiowa-Bijou Basin, one of the principal areas of concern intended to be addressed by the Act, when the 
newly created Advisory Board requested de-designation.  This “opt-out” provision made the Act largely 
ineffectual.  Vranesh, §3.5, p. 247. 
 In 1965, the General Assembly made its fi rst large scale attempt at regulating alluvial well 
withdrawals.  House Bill 1066 authorized the State Engineer to administer surface waters and “underground 
waters tributary thereto in accordance with the right of priority of appropriation.”  A Survey of Colorado 
Water Law, Denver Law Journal, 1970, Volume 47, Number 2, p. 324.  House Bill 1066 did not set out 
specifi c guidelines for the State Engineer to follow with regard to administering surface water and tributary 
groundwater but required that he adopt rules and regulations as necessary to accomplish the administrative 
goals set by the legislature. Id.  
 In 1966, the State Engineer attempted to exercise his House Bill 1066 authority by curtailing 39 wells 
in the Arkansas River basin.  The resulting Colorado Supreme Court decision, Fellhauer v. People, 447 P.2d 
986 (Colo. 1968), would shape the state’s alluvial well policy.  After determining that the State Engineer’s 
actions amounted to arbitrary and capricious conduct on due process grounds, the Fellhauer court seized 
the occasion to offer an extended discussion of alluvial well policy.  The court rejected the argument that 
both tributary groundwater and surface water should be administered in identical fashion, and envisioned 
a future where the courts were concerned with twin goals of protecting vested rights and “maximum 
utilization of the water of [the] state.” Id. at 994.  Sending a clear signal to the General Assembly, the Court 
discussed “the new drama of maximum utilization” and its principal dilemma — “how constitutionally that 
doctrine can be integrated in to the law of vested rights.” Id.  Though dicta, the Court’s statements would 
shape the General Assembly’s renewed efforts to regulate alluvial well usage by encouraging lawmakers 
to recognize the unique hydrologic character and economic importance of alluvial wells.  [Editor’s Note: 
“Dicta” refers to a court’s discussion of issues that are not required to be decided by the court in order to 
support its decision.  Thus, dicta does not provide a precedent that lower courts must follow.  Nonetheless, 
it obviously provides guidance as to how the higher court would rule should the issue come before it.] 
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THE 1969 WATER RIGHTS DETERMINATION AND ADMINISTRATION ACT

 Even before the decision in Fellhauer, the Legislature recognized HB 1066 was not going to be 
suffi cient to adequately administer surface water and tributary groundwater together.  In 1967, the 
Legislature passed Senate Bill 407, appropriating $50,000 for a two-year investigation and study of the 
relationships between surface and groundwater to evaluate the need for additional legislation to effectuate 
integrated administration of surface and groundwater. Vranesh at 260.
  Senate Bill 407 resulted in a study by Morton W. Bittinger & Associates and Wright Water Engineers 
on the interaction between surface water and groundwater in the South Platte Basin (Bittinger Study).  

BITTINGER STUDY FINDINGS, CONCLUSIONS, & RECOMMENDATIONS INCLUDED:

Findings

• The average annual water supply within the South Platte River basin is adequate to meet present 
requirements.  However, because of the wide fl uctuations in runoff, the distribution of water 
availability is far from satisfactory.

• The groundwater reservoir along the mainstem of the South Platte River between Denver and the 
State line contains approximately ten million AF of water.  Only a small percentage of this capacity 
is utilized and this only in a haphazard and unplanned way.

• Groundwater pumping and transmountain importations have been the major factors in stabilizing 
water supplies in the South Platte Basin.  However, the pumping of groundwater has caused 
infringement upon prior surface water rights.  Studies indicate that this infringement is not as severe 
as many have felt it to be.

• The water supplies of the South Platte Basin are not being utilized or administered as effi ciently and 
effectively as they could be.

• Defi ciencies exist in the completeness and accuracy of water use records. 

Conclusions

• Planned utilization of 10 percent to 15 percent of the available groundwater storage capacity in the 
alluvium is reasonably attainable.  Use of the groundwater storage capacity can provide more 
effi cient utilization of the total resources of the Basin, reduce shortages, and minimize confl icts 
between water users.  This planned utilization in conjunction with surface water supplies would 
basically involve a heavier draft upon the groundwater supplies during low runoff years with 
provision for replenishment of those supplies during years of surplus runoff. 

• To achieve more optimum distribution of water supplies and accomplish desired goals, certain 
surface water rights should be served from groundwater sources during low runoff periods.  Such 
operations would allow more surface water to be diverted in the upper regions, making greater re-
use of return fl ows possible.

• Since the groundwater in storage adjacent to the mainstem of the South Platte is currently being used 
to support the fl owing stream, and many users are dependent upon and have rights in the return 
fl ow which joins the River via the groundwater system, provisions must be made to protect these 
rights and to supply them with alternate sources of water to insure the continued utilization of the 
groundwater supply.  The cost of providing such facilities should be borne by those who benefi t. 

• Optimum use of water resources within the South Platte Basin cannot be achieved without control of 
non-benefi cial uses or waste of water.

• Integrated management of groundwater and surface water can be best achieved on an overall South 
Platte River Basin basis.

Recommendations

• It is recommended that legislation should be passed which will allow and encourage the integrated 
management and administration of groundwater and surface water in the South Platte Basin. 

Adapted from Vranesh at 260-261 quoting Morton W. Bittinger & Associates & Wright Water Engineers, 
Report on Engineering Water Code Studies for the South Platte River 3, 4 (August 1968).
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 Following the Bittinger Study and the Fellhauer decision, the Legislature repealed House Bill 1066 
and enacted comprehensive legislation entitled the Water Right Determination and Administration Act 
of 1969 (the “1969 Act”). See § 37-92-101 et. seq., C.R.S.  The 1969 Act was the Legislature’s attempt 
to integrate surface and groundwater use and promote the constitutionally mandated protection of vested 
rights and maximum utilization articulated by the Colorado Supreme Court in Fellhauer. Vranesh at 
265.  The 1969 Act intentionally brought all alluvial groundwater within the ambit of the State’s Prior 
Appropriation Doctrine.  In order to provide priority dates for the wells, the General Assembly allowed well 
owners a grace period to adjudicate priorities for the wells in the state’s water courts.  It further required the 
State Engineer to administer the wells in priority in relation to surface rights in the same stream system. 
 The priority dates for the wells are very junior in relation to the surface water rights in the South 
Platte and Arkansas basins, where senior surface rights date to the 1850s.  As a result, in the absence of 
intervention, application of the priority system would have resulted in widespread curtailment of the wells 
during the irrigation season, when the surface fl ows of these rivers are reserved for senior priorities.  Calls 
by senior users for regulation vary widely based on river conditions and demand.  In addition, the depletive 
effect of the wells on surface water fl ows is not instantaneous, which complicates priority administration.  
Although a well might be in priority on a given day, that day’s allowed well pumping will not impact the 
river until some future time.  It is impossible to predict whether the delayed depletions will be in priority on 
any given day in the future.  
 In the 1969 Act, the General Assembly’s answer to these issues was a statutory creature called 
an “augmentation plan.”  See § 37-92-103(9), C.R.S.; § 37-92-302, C.R.S.; § 37-92-305, C.R.S.  An 
augmentation plan is a water court approved plan whereby the well owner provides a water supply to offset 
out-of-priority depletions caused by the well.  The well owner must secure a water source of suffi cient 
reliability to convince the court (and other water users scrutinizing the plan) that he or she will be able to 
replace any “out of priority” depletions that affect the river.  The fundamental analysis performed by the 
court is a comparison of augmentation supplies and anticipated well depletions.  The General Assembly 
saw the augmentation plan as a means to allow the continued use of the junior alluvial wells, while 
integrating them into the surface water priority system.  In practice, augmentation plans require well users 
to acquire or develop additional water supplies to offset anticipated well depletions. 

THE “SUBSTITUTE SUPPLY PLAN” ERA: 1969-2001

 Though the 1969 Act called for adjudication of all augmentation plans by the water court, in order to 
ease the transition, the 1969 Act further provided the ability for the State Engineer to approve temporary 
augmentation plans pending court adjudication of the fi nal plans.  See Empire Lodge Homeowners Ass’n v. 
Moyer, 39 P.3d 1139, 1150-1152 (Colo. 2001).  The statute granting this authority was repealed in 1977.  Id.  
The State Engineer’s approval of temporary plans would prove to be an issue precipitating a major crisis in 
2002.  
 In the wake of the 1969 Act, most South Platte Well Users adjudicated their wells and received priority 
dates.  Some sought court approval of augmentation plans, but the vast majority of South Platte wells 
sought shelter in State Engineer approved “substitute supply plans” — annual administrative approvals 
that allowed ongoing pumping.  Because of the high cost of obtaining the “replacement water” necessary 
for the adjudication of a permanent plan, the well owners sought strength in numbers.  Two major 
well augmentation groups formed on the South Platte — one under the auspices of the Ground Water 
Management Subdistrict of the Central Colorado Water Conservancy District (GMS), and the other a 
private entity bearing the name “Ground Water Appropriators of the South Platte (GASP).  
 Neither GMS nor GASP sought a court approved augmentation plan in the 1970s, 80s or 90s.  Though 
the statute giving the State Engineer express authority to approve temporary plans was revoked in 1977, the 
State Engineer nevertheless continued to review and approve annual “Substitute Supply Plans” for these 
entities.  At the time, the State Engineer believed that he had the authority to approve the plans indefi nitely.  
Some South Platte water users questioned his conclusion in this regard, and became increasingly 
dissatisfi ed with the approval process, accusing GMS, GASP, and the State Engineer of providing 
inadequate replacement of depletions.  However, from 1980 to 2000 the South Platte enjoyed 20 of the 
wettest years of record, blunting criticism and masking supply shortages.  
 GMS and GASP took different approaches.  While both continued to enjoy temporary administrative 
approvals, GMS set its sights on obtaining augmentation plans approved by water court, and worked 
towards assembling permanent supplies.  GASP opted for a less costly route, arranging temporary leases 
and shorter term supplies that supported the annual approvals, but were less useful in a permanent 
augmentation plan. 
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2002 WATER CRISIS
A PERFECT STORM

 South Platte well users sailed into the perfect storm in 2002.  First, Colorado’s Supreme Court decided 
that the State Engineer had no authority to approve temporary substitute supply plans.  Empire Lodge 
Homeowners Ass’n v. Moyer, 39 P.3d 1139, 1150-1152 (Colo. 2001).  The court determined that the General 
Assembly had intended that every South Platte well user obtain a water court decreed plan of augmentation, 
and that he had no authority to approve “Substitute Supply Plans” relied upon by GMS and GASP.  
 The State Engineer reacted to the Empire Lodge decision by promulgating rules that allowed him 
to continue to approve temporary “replacement plans” — the equivalent of substitute supply plans.  The 
Supreme Court rejected these rules in Simpson v. Bijou Irrigation Company, 69 P.3d 50 (Colo. 2003), 
fi nding that the State Engineer had exceeded his rulemaking authority.  Consequently, all wells in the South 
Platte River Basin must be enrolled in a water court decree augmentation plan to legally operate.  
 Neither GMS nor GASP was ready to go to water court and seek approval of a permanent plan.  
Furthermore, even if one could be obtained, Colorado’s water court process is such that it would be two to 
three years at a minimum before a decree could be achieved.  As a result, GMS and GASP well users were 
faced with the prospect of curtailment for two to three years while the groups sought water court approval.  
Even if a plan could be achieved, GMS did not have enough permanent water supplies assembled to 
achieve full pumping under a water court approved augmentation plan.  It was also uncertain whether 
GASP had enough long-term supplies to achieve approval of a water court decree. 
 In the midst of the legal maelstrom, the South Platte River basin was hit by severe drought, unmasking 
supply defi ciencies inherent in the GMS and GASP plans and propelling surface water users into an all 
out attack on groundwater usage.  Severe call scenarios dominated the river.  In previous years, river calls 
had been limited to the irrigation season by a “gentlemen’s agreement” among surface water users.  As a 
result, GMS and GASP had not been required to replace well depletions in the winter months.  In 2002, as 
supplies dwindled, storage right users — with rights in South Platte Reservoirs that fi ll during the winter 
— placed calls to fi ll the reservoirs, thereby requiring the augmentation plans to double their supplies or 
face curtailment.  
 The General Assembly responded to the legal crisis, passing a bill that reinstated the State Engineer’s 
authority to approve temporary plans pending water court approval, so long as the wells users had fi led an 
application in water court.  See §37-92-308, C.R.S.  GMS fi led a water court application and continued to 
operate under the temporary plan.  GASP struggled through one year under the new regime, then voted to 

dissolve rather than seek a water 
court approved augmentation plan.  
       In the wake of dissolution, 
owners of wells formerly covered 
by GASP scattered.  In locations 
downstream of Fort Morgan, where 
call scenarios are less severe and 
supplies more plentiful, users 
formed their own well user groups 
and applied to water court for 
approval of augmentation plans.  
GASP members further upstream 
in the most stressed river segment 
approached the Central Colorado 
Water Conservancy District 
(CCWCD), the major augmentation 
entity in the region and parent of 
GMS.  At former GASP users’ 
urging, CCWCD created the new 
“Well Augmentation Subdistrict” 
(WAS) to seek a court approved 
augmentation plan for them.  WAS 
issued $20,000,000 in bonds to 
purchase permanent water supplies 
to support the new plan and fi led an 
application in water court. 
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Water Court Decreed Augmentation Plans
 After lengthy multi-party negotiations, GMS — the largest and oldest of the remaining augmentation 
groups — settled out of court with water users opposing its plan, and presented a stipulated augmentation 
plan to the judge.  The principal breakthrough facilitating settlement and resulting in a 2005 decree was a 
concept referred to as a “Projection Tool.”   See Findings of Fact, Conclusions of Law and Decree of the 
Water Court, Case No. 02CW335, Division One Water Court, June 3, 2005. 
 The GMS plan did not have enough water supplies to cover depletions from pumping its member wells 
at 100% capacity.  As a result, there was a need to limit pumping such that depletions would never exceed 
replacement supply.  The Projection Tool (Tool) is a mechanism described by the decree that facilitates a 
comparison of anticipated depletions from well pumping with anticipated future supplies.  In practice, it is 
an Excel spreadsheet prepared by GMS’ engineering consultants.  
 On the depletion side, the Tool forecasts the amount and timing of depletions that are expected to 
affect the river from metered well pumping that has already occurred.  It also has the capability to project 
anticipated depletions from varying amounts of anticipated pumping.  By adjusting the amount of proposed 
pumping, future depletions can be manipulated.  Anticipated pumping is expressed in terms of a percentage 
of full demand.  This “Quota” is the amount that members are allowed to pump.  For the purposes of the 
Tool, it is assumed that there will be a call senior to the wells for every future day for the entire length 
of the projection.  In reality, there may not be a call for every day — there will almost certainly be times 
when the wells are in priority and do not have to replace their depletions.  However, the “year round call” 
assumption is considered a prudent, conservative estimate designed to accommodate a worst case scenario.  
 Depletions are calculated for each well, taking into account consumptive use and return fl ows, to 
establish the impact on surface fl ows.  The net depletion for all wells is determined by adding up all 
the net depletions calculated for each individual well.  No consideration is given to regional aquifer 
conditions resulting from the operation of wells generally, such as the lowering of groundwater tables and 
resulting elimination of phreatophytes (water loving plants), for example.  The decree does not mandate 
any measurements or monitoring of the alluvial aquifer.  Instead,  it requires a mathematical calculation 
of depletions based on analytical equations described by Glover (Glover, Robert E., 1977, Transient 
Ground Water Hydraulics, Water Resources Publications).  The wells are required to replace the calculated 
depletions in the time and amount that the “Glover” analysis dictates, at a location set forth in the decree.   
 For supply, GMS is allowed to project deliveries of senior rights it owns based on a dry year yield.  It 
may project deliveries from surface storage to the extent that there is water in storage at the time of the 
projection.  Similarly, it may predict groundwater accretions to the extent that water has already been 
delivered to recharge sites for aquifer percolation.  It may not assume any future deliveries of junior rights. 
 The length of the GMS projection is seven years.  This time period is intended to match the 
approximate time it takes for the bulk of delayed depletions from pumping the member wells to affect the 
river.  The projection is updated annually by April 15. 
 This “Projection Tool” methodology was also applied successfully to GASP orphan groups located 
downstream of Fort Morgan.  Since its inception, it has been refi ned in a series of South Platte decrees and 
has become the de facto standard for South Platte Augmentation plans.  Since the entry of its decree, GMS 
has been able to declare quotas ranging from 15% to 40% of calculated demand.     
 WAS was not able to settle out of court with senior surface rights owners opposing the application, 
principally because these opposers believed that WAS did not have enough augmentation supplies to justify 
the entry of a decree, and the opposers made multiple motions for dismissal of the application.   WAS wells 
did not receive temporary approval to operate in 2006, and were curtailed.  This curtailment was an extreme 
hardship on well owners, and drew attention from national media.  
 Whereas GMS had been assembling permanent supplies for 30 years, WAS had only four years and 
limited means.  Faced with relatively small amounts of permanent supply, and the reality that available 
funding was insuffi cient to allow the large scale purchase of senior water rights, WAS developed an 
aggressive program of groundwater recharge designed to capture “free” river water during times of surplus 
and re-time it to replace well depletions.  WAS’ recharge program consists of a series of shallow infi ltration 
basins, generally located on existing ditch systems.  When water is available, it is delivered via agreement 
with the ditch company to the recharge sites, where it is allowed to infi ltrate into the alluvial aquifer.  The 
same analytical equations that are used to calculate depletions are then used to calculate “accretions” and 
predict when these accretions will supplement river fl ows.  In addition, many of the projects involve the 
use of alluvial wells to take water from the aquifer and deliver it to the river to supplement river fl ows 
(“augmentation wells”) or take water from the river and deliver it to recharge sites (“headgate wells”).  
Operated together, these facilities give WAS the ability to take water when it is available and retime it to 
match the pattern of groundwater depletions caused by the member wells used for irrigation.
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 WAS survived the opposers’ efforts to secure dismissal of its application and presented its plan to the 
Court in early 2007.  After a six-week trial, the water court awarded WAS an augmentation plan decree, 
approving a projection tool similar to the GMS decree.  See Findings of Fact, Conclusions of Law and 
Decreee of the Water Court, Case No. 03CW99, Division One Water Court, May 14, 2008.   To date, WAS 
has not been able to issue a quota to members because all of its water supplies are dedicated to replacing 
depletions caused by pumping that occurred prior to the crisis.   WAS appealed the propriety of requiring 
current WAS augmentation plan members to replace the depletions caused by well pumping that occurred 
under GASP prior to WAS’ formation, but a majority of Colorado’s Supreme Court upheld the trial court’s 
determination that WAS must pay the hydrologic “debt” generated by its predecessor.   Well Augmentation 
Subdistrict of Central Colorado Water Conservancy Dist. v. City of Aurora, 221 P.3d 399 (Colo. 2009).  
WAS continues to purchase senior water rights, develop new storage facilities, and build out its integrated 
network of recharge basins.  In the interim, WAS leases municipal effl uent and other fully consumable 
supplies to supplement the permanent supplies and ensure that all depletions required to be replaced by the 
water court decree are replaced.

LESSONS

 At the outset of the South Platte well crisis in 2002, there were 8,200 wells permitted to withdraw 
water from the South Platte alluvium.  Today, 3,700 of these wells are not enrolled in any court approved 
augmentation plan and have been completely curtailed.  4,500 wells are enrolled in augmentation plans 
and continue to pump, though most of these are partially curtailed.  The direct and indirect economic 
costs have been conservatively estimated at $28 million through 2007, not counting the millions spent on 
legal and expert witness fees by agricultural water users on both sides ill-situated to bear the burden.   See 
Thorvaldson, Jennifer and Pritchett, James, Some Economic Effects of Changing Augmentation Rules in 
Colorado’s Lower South Platte River Basin: Producer Survey and Regional Economic Impact Analysis,  
Colorado Water Resources Research Institute, July 2007.  The social cost of failed family agribusinesses 
and farm communities’ long dependent on groundwater cannot be quantifi ed in dollars, but is nonetheless 
very real to those individuals caught in the crossfi re of failed water policy. 
 The South Platte well crisis illustrates the strengths and weaknesses of Colorado’s water court process.  
Colorado water courts are very good at assessing individual cases.  The adversarial process allows scrutiny 
at a level not available in a purely administrative context.  In major water matters, water users fund detailed 
analyses and employ cadres of experts and skilled attorneys to make their point.  This “no stone left 
unturned” approach generally produces good results.  In the South Platte Well context, it allowed all water 
users involved their “day in court.”  Regardless of whether one agrees with the outcome, it is diffi cult to 
argue that either side did not have the opportunity to present all relevant evidence.  Colorado values this 
approach and is willing to invest large amounts of judicial time and resources to its preservation.  
 There are negatives to this approach, however.  The intense, case driven scrutiny that is a strength 
can also be a weakness because it fails to allow room for regional planning and management.  Rather 
than approaching the alluvial well problem on a basin-wide basis, it fragmented it into a series of private 
lawsuits, relegating decision making to piecemeal determinations based upon whatever evidence or 
engineering approach the litigants emphasized.  Decisions regarding appropriate engineering or data 
assumptions in one case give way to a new and better (or just different) approaches in the next.  Each 
case is re-engineered, in isolation, ignoring broader systemic issues, and at great transaction cost to 
the applicants and other water users.  Cases, once decided, are fi xed — even when future scientifi c 
developments reveal that the decrees were fundamentally fl awed.
 The South Platte well crisis suggests that Colorado has not yet achieved a workable balance between 
systemic planning and management, on the one hand, and its strong commitment to the adversarial model 
on the other.  Though the dispute was resolved, the resolution came at a high cost.  Had there been a means 
to assess the basin as a whole —including its alluvial aquifer — and determine sustainable yield, the State 
might have been able to fi nd a way to protect senior water users, allow an appropriate amount of ongoing 
well usage by all well users, and avoid large scale curtailment.  
 As populations burgeon and supplies dwindle, water professionals in Colorado and similarly situated 
states must fi nd a way to integrate systemic, data driven planning and administration with important ideals 
of due process, adversarial decision-making, and protection of property rights.  This 21st century mandate 
is of critical importance in basins like the South Platte, where users rely upon both surface fl ows and 
withdrawals from a large alluvial groundwater system.  

FOR ADDITIONAL INFORMATION: 
P. ANDREW JONES, Lawrence, Jones, Custer & Grasmick LLP, 970-674-9888 or paj@llolaw.com

Mr. Jones’ fi rm represents the Central Colorado Water Conservancy District.  Mr. Jones was lead counsel on the WAS case and 
secondary counsel on the GMS case.  In addition, the fi rm represented numerous other smaller well augmentation groups on the South 

Platte during the well crisis.
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TRIBAL INSTREAM RIGHTS
IMPORTANT SETTLEMENT REACHED ON KLAMATH BASIN CHALLENGES

by Douglas MacDougal, Marten Law Group (Portland, OR)

INTRODUCTION

 The Klamath Basin in Southwest Oregon has long been a fertile environment for competition over 
scarce water resources.  This high and wild territory, the original home of various bands of Native American 
tribes, was once far more abundant in fi sh and wildlife.  But in 1905 the lower basin was converted by the 
United States Bureau of Reclamation (Reclamation) into a fully plumbed and regulated project, which 
now delivers irrigation water to over 200,000 acres of farmland and two national wildlife refuges in 
Oregon and California.  This conversion came at a price.  There is less water now both for irrigation and 
for fi sh, including various sucker species upon which the local tribes were once dependent which are now 
listed under the federal Endangered Species Act.  Later-built hydropower dams on the Klamath River also 
became an integral and controversial part of the modern hydrology of the basin.  Pressures for change 
from many sources have been building for decades.  One of the most prominent developments has been 
the Klamath Tribes’ effort to secure their treaty-based water rights to aid in the return and restoration of 
traditional fi sheries’ habitats in the basin.  For a broad overview of the history of the Klamath Basin and its 
issues, see a summary on the Oregon Water Resources Department website (www1.wrd.state.or.us/pdfs/
klamath_summary99.pdf ).

KLAMATH BASIN ADJUDICATION

 The Klamath Basin comprises 5,600 square miles, yet is one of the few basins in Oregon where water 
right claims have not been offi cially resolved or “adjudicated.”  The term “resolved” refers here either 
to settlements of contests with claimants, or to proposed orders in administrative contested cases, all of 
which remain for potential modifi cation and challenge under Oregon’s procedures for judicial review of 
adjudications. See ORS 539-150.  
 The lack of fi nalized adjudication has greatly complicated State management of this already notorious 
battleground for limited surface water resources.  Efforts to adjudicate the Basin began with the Klamath 
Basin Adjudication in 1975 (stream adjudications in Oregon are governed by ORS Chapter 539).  This 
process has drawn over 700 claims and more than 5,600 contests to those claims (see www1.wrd.state.
or.us/fi les/Publications/klamath-adj/Status_of_the_Adjudication.pdf).  While most of those claims are now 
resolved, the most weighty, treaty-based claims of the Klamath Tribes have been saved for last.  
 Many of the tribal claims compete squarely with irrigation (93% of all water withdrawals in Klamath 
County are for irrigation) and with Klamath River hydropower generation.  However, these seemingly 
intractable contests among the parties in the Klamath River and Upper Klamath Lake portion of the 
adjudication recently took an important step toward resolution by a settlement among Pacifi Corp (the 
owner of the Klamath River hydropower dams), the Klamath Tribes, and the United States Bureau of Indian 
Affairs.  Under the settlement, Pacifi Corp agreed to withdraw its challenges to the claims of the Klamath 
Tribes for in-stream water rights.  In exchange, Pacifi Corp will continue to produce hydroelectric power 
from its J.C. Boyle dam, without interference from a potentially senior instream tribal water right, until the 
day comes when that dam is removed.  The remainder of this article will examine the Pacifi Corp agreement 
(“Settlement Agreement”) in the context of the larger Klamath controversy.

BASIS OF TRIBAL TREATY RIGHT

 Under the Treaty of October 14, 1864 between the United States of America and the Klamath and 
Modoc Tribes and the Yahooskin Band of Snake Indians (collectively, the “Klamath Tribes” or the 
“Tribes”), the Tribes reserved the exclusive right to hunt, fi sh and gather on the reservation established by 
that treaty.  A defi nitive interpretation of those treaty rights was provided by United States v. Adair (Adair) 
478 F Supp 336 (D Or 1979); aff’d 723 F2d 1394 (9th Cir 1983), cert den sub nom Oregon v. United States, 
467 US 1252 (1984).  Even though the Klamath Reservation was itself terminated in 1954, Adair held 
that the Tribes reserved a water right, with a priority date of time immemorial, “to as much water on the 
Reservation lands as they need to protect their hunting and fi shing rights.” 478 F Supp. at 345.  These are 
commonly referred to as “reserved water rights.”  Because fi sh need water, and especially fl owing water, 
for their habitat and migration, the tribal reserved water rights for fi shing are instream water rights. 
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 While the priority of tribal rights under federal law relative to other water rights was decided by Adair, 
the court did not quantify those instream rights: “Actual quantifi cation of the rights to the use of the waters 
of the Williamson River and its tributaries within the litigation area will be left for judicial determination...” 
723 F2d at 1399.  In Oregon, quantifying water rights that were initiated before Oregon’s water code was 
enacted in 1909 occurs in a two-tier process.  Fact-fi nding is done before an administrative tribunal, the 
Offi ce of Administrative Hearings, where the Tribes must introduce evidence to quantify their reserved 
right.  Later, judicial review of the administrative fi ndings is possible under Oregon’s adjudication process. 
See ORS 539-150.
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TRIBAL INSTREAM WATER RIGHTS: POTENTIAL IMPACTS

 The possibility of an adjudicated tribal instream water right, with its time immemorial priority, has 
particular importance in the Klamath Basin adjudication.  This is because all other water rights will be 
subordinate to it since it will predate any other priority dates in the adjudication.  Tribal enforcement of 
such a right would require that the water stay in the river reach or lake in question, and not be diverted for 
any purpose.  Other users in the Basin have therefore viewed the tribal claims as a high-stakes challenge to 
current livelihoods and economies — this in a region already embattled due to declining water supplies and 
increased demands for water for fi sh.
 First, the reserved tribal rights, like any water rights, must be proven.  General stream adjudications 
are probably the most complex, time consuming, and expensive of all possible means to resolve water right 
issues.  As noted, the Klamath Basin Adjudication started decades ago and is still going on.  Claims for 
water by all interested parties (not just the Tribes) were fi led in the early 1990s.  The Tribes fi led claims 
for signifi cant quantities of water in the Sycan, Williamson, Wood and Sprague rivers; in various seeps and 
springs; in the Klamath marsh; in Upper Klamath Lake; and in the Klamath River to the California border.  
Because one person’s gain where the water is scarce is often another’s loss, contests to the claims has been 
a cottage industry.

PACIFICORP CONTESTS & SETTLEMENT

 Pacifi Corp was one among many contestants to the tribal claims.  If proved and enforced, the super-
priority tribal instream claims could impair Pacifi Corp’s hydroelectric generation at J.C. Boyle Dam (which 
serves the region with power) by forcing more water to remain in a bypass reach of the Klamath River 
rather than be diverted through Pacifi Corp’s turbines for power generation.  The Settlement Agreement, 
however, provides that Pacifi Corp withdraws its contests to the tribal claims in exchange for Pacifi Corp’s 
right to continue power production while the J.C. Boyle Dam remains.  These discussions occurred parallel 
with those on the Klamath Hydroelectric Settlement Agreement (KHSA), which provides the framework 
for potential decommissioning and removal of Pacifi Corp’s Klamath River dams (see Spain, TWR #70 
and #71).  One challenge in achieving settlement was to be sure that any settlement in the Klamath Basin 
Adjudication would not be inconsistent with the KHSA. 

TRIBAL CLAIMS: UNIQUE ASPECTS

 The tribal claims to the waters of the Klamath River are only one facet of the Klamath Adjudication, 
but the case has some unique characteristics.  There is no question that the Klamath River is outside of the 
boundaries of the former Klamath Reservation.  The Tribes, however, made a comprehensive claim to the 
waters of the Klamath River for 700 cubic feet per second (cfs) year-round to allow for the migration of 
anadromous fi sh from the Lower Klamath River up into Upper Klamath Lake and to the Upper Klamath 
Basin on former reservation lands.  According the United States Geological Survey’s stream gaging 
records, the fl ows below the J.C. Boyle Dam (at USGS gage 11510700) have only reached 700 cfs in 
the month of July about 30% of the time during the period 1961-1987.  See Statistical Summaries of 
Streamfl ow Data in Oregon, Vol. I, p. 34 (USGS Open File Report 90-118, Portland, 1990).  This highlights 
the signifi cance of a year-round tribal claim of 700 cfs.  
 A claim of instream fl ow to provide the migratory corridor for an anadromous fi sh on off-reservation 
lands is not a situation plainly covered by the reserved water rights doctrine.  The Adair case was concerned 
with water rights within the former Klamath Reservation.  Adair did not touch on the issue of if and when 
a tribal instream water right is justifi ed for an off-reservation anadromous fi sh corridor.  The Tribes contend 
that, if such a water right is not granted, then the restoration of fi sh on the formal tribal reservation cannot 
be assured.  While this remains a matter of dispute, it is a central factor in both the uniqueness of the river 
and importance to the Tribes of the Klamath River case in the adjudication.
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SETTLEMENT AGREEMENT PROVISIONS

Klamath River Dams
 The Klamath River is also unique in that fi sh passage is currently obstructed by various dams in the 
river, including Pacifi Corp’s J.C. Boyle facility.  However, the Klamath Hydropower Settlement Agreement 
(KHSA), which was concluded during the adjudication negotiations, provides for the removal of these 
dams by 2020.  There are numerous contingencies in KHSA, including federal approval, which can change 
that outcome.  The challenge in drafting the Settlement Agreement was to take into account both the 
existence and potential non-existence of the KHSA.

DAM REMOVAL SCENARIO

 If KHSA is implemented, it means that, barring certain circumstances, all of Pacifi Corp’s hydropower 
generating facilities will remain in place and continue producing power until 2020 or thereabouts.  If 
decommissioning occurs thereafter, the J.C. Boyle Dam is intended to be the last facility to be removed.  
It was thus important that the Settlement Agreement not endorse fi sh fl ows (instream fl ows) which would 
impair hydropower production before that time.  When the J.C. Boyle Dam is decommissioned and when 
anadromous fi sh are present in the J.C. Boyle bypass reach below the dam, it is equally important to the 
Tribes that the full tribal instream fl ow right of 700 cfs will be implemented and enforced.  An anadromous 
fi sh presence will defi ne the beginning of the “Critical Period” in the Settlement Agreement when the 
tribal instream fl ows would begin in the Klamath River.  These fl ows, however, must not impair the actual 
process of dam decommissioning.

DAM CONTINUATION SCENARIO

 On the other hand, if KHSA is not implemented, and it falls away, then it becomes important for 
hydropower generation to continue unimpaired.  In this “all bets are off” scenario, the Tribes would still 
have the stipulated tribal instream right, but it would not be enforceable at or below the J.C. Boyle Dam.

No Advocating for Different Flows
 The Settlement Agreement defi nes an “Initial Period” as the time during which the lower dams on the 
Klamath River are still in place and anadromous fi sh have not arrived at J.C. Boyle.  During this “stand 
down period” where the Tribes are not permitted to make the call for regulation to provide for their tribal 
instream fl ow right, neither side is permitted to assert in any forum that the J.C. Boyle bypass fl ows should 
be anything other than as set forth in the Settlement Agreement.  This stipulation, however, does not 
prohibit tribal advocacy on the larger tribal concerns of dam removal and habitat restoration in the Klamath 
Basin.  The Settlement Agreement provides an appendix that gives examples of how the contractual 
provisions should be interpreted. 

Other Provisions
 The Settlement Agreement includes closely-negotiated defi nitions of anadromous fi sh presence, dam 
removal, and the nature and implications of the respective agreements made by each party.  It also contains 
provisions for tribal access to the Klamath River, certain technical assistance for biomass energy projects, 
as well as more standard provisions that are found in other Klamath Basin Adjudication settlements.  Each 
party, for example, pledges to support the Settlement Agreement in the event it is challenged by a third 
party.  Of particular note is a contractual disclaimer that the Oregon Water Resources Department (OWRD) 
had any role in negotiating the Settlement Agreement or the tribal instream rights to which it refers. 
 Since the case is before the Offi ce of Administrative Hearings, the Settlement Agreement provides 
that a stipulation on the key provisions affecting water regulation be executed by the parties and OWRD 
and fi led in the case.  That stipulation was fi led on May 14, 2010.  [A copy of the executed stipulation 
with the Settlement Agreement attached is available from The Water Report.]  This stipulation is to be the 
watermaster’s guide to regulation consistent with the Settlement Agreement. [Editor’s Note: in Oregon, a 
“watermaster” is an employee of OWRD charged with regulation of water resources in accordance with the 
Prior Appropriation Doctrine for water rights.]
 Finally, the Settlement Agreement, as noted above, calls for Pacifi Corp’s withdrawal of its contests to 
both the Tribes’ Klamath River claims and the Upper Klamath Lake claims.
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THE BIGGER PICTURE

 The Settlement Agreement represents the third of three important agreements in the Klamath 
Basin.  The Klamath Basin Restoration Agreement (KBRA) provides a comprehensive strategy for 
basin restoration, scientifi c studies, monitoring, and management, but will require considerable funding 
to implement.  The KHSA, as the second key component, has been described above.  The Settlement 
Agreement and the KHSA together provide perhaps the best chance for the return of anadromous fi sh to 
the former Klamath reservation lands. [Editor’s Note: For additional details about the KBRA and KHSA 
settlements, see Simmons, TWR #49, and Spain, TWR #70 and #71.]

THE FUTURE

 The settlement with Pacifi Corp in the Klamath River and Upper Klamath Lake cases does not suggest 
the end of contests to the Tribes’ instream water rights in the Klamath Basin Adjudication.  The upper basin 
contestants (UBC), who are mostly irrigators with a deep stake in the outcome of this adjudication, and 
some other contestants not affi liated with UBC, have not settled.  Hearings have already been held on the 
Sycan, Sprague, Williamson, and Wood Rivers.  Briefi ng on those cases is due in October.  The contests on 
other cases (including Upper Klamath Lake and the Klamath River) remain for those parties who have not 
settled.  It is unknown whether settlement in those cases will occur. 

FOR ADDITIONAL INFORMATION: 
DOUGLAS MACDOUGAL, Marten Law Group, 503/ 241-2656 or dmacdougal@martenlaw.com

Mr. MacDougal represented Pacifi Corp in the matter described in this article.

DOCUMENTS: The Settlement Agreement and Stipulation can be obtained by contacting The Water Report.  
See page two for contact information. 

Douglas MacDougal is a partner with Marten Law in Portland, licensed in Oregon, Washington and 
Hawaii, and has over 30 years of experience in water rights, natural resources and property work.  
His water-related experience includes representing clients in water rights, permitting and regulatory 
matters, and natural resource policy issues.  Doug has been lead counsel on a number of complex 
water negotiations in Oregon water basins involving federal, tribal, environmental, and private party 
interests.  He has substantial experience in contested water cases involving water right transfers, 
stream and groundwater hydrology, and native rights, and in the ongoing Klamath Adjudication.  In 
addition to his work for Pacifi Corp mentioned in the article, he represented the Nature Conservancy 
in Klamath Basin Adjudication settlements on more than 25,000 acres of land in separate cases 
involving the Sycan Marsh and the Williamson River Delta.  He frequently consults on individual, 
basin, and watershed issues involving water rights, the Clean Water Act, endangered species, 
dams, and hydropower operations.  He also has been heavily engaged in various ESA Section 7 
consultations, and has undertaken a variety of due diligence assignments involving water, natural 
resource, and real estate issues in large multi-party transactions.  Doug is listed in The Best Lawyers 
in America and is named one of “Portland’s Best Lawyers” in water law by Portland Monthly. 



Issue #78

Copyright© 2010 Envirotech Publications; Reproduction without permission strictly prohibited.16

The Water Report

Hydropower

Hydropower
Benefits

New Approach

Sustainable
Optimization

Initial Steps

Energy Resource
Assessment

US HYDROPOWER DEVELOPMENT
   

US DEPARTMENTS OF ENERGY, THE INTERIOR, AND THE ARMY 
ASSESSING & PROMOTING FEDERAL HYDROPOWER DEVELOPMENT

by Charles R. Sensiba, Member, and Julia S. Wood, Associate
Van Ness Feldman, PC (Washington, DC)

   
INTRODUCTION

 In March 2010, a month before the Gulf Coast oil spill crisis became an alarming reminder of the 
need to foster development of our nation’s clean, renewable energy resources, the federal Departments of 
Energy (DOE), the Interior (DOI), and the Army (DOA), through the US Army Corps of Engineers (Corps) 
(collectively, Agencies), signed an historic Memorandum of Understanding (MOU) to promote and expand 
hydropower development at federal facilities and on federal lands.  By recognizing hydropower as “the 
largest source of renewable electricity generation in the U.S.” and touting its multiple benefi ts as a long 
term, stable, and dispatchable energy source, the MOU is the federal government’s strongest endorsement 
for new hydropower development in the United States for some time.
 The MOU establishes a primary objective for the Agencies to work together in support of “a new 
approach to hydropower development that will harmonize the production of clean, renewable power 
generation with avoidance or reduction of environmental impacts or maintenance or enhancements of the 
viability of ecosystems.”  

IN PARTICULAR, UNDER THE MOU THE AGENCIES WILL: 
• Support the sustainable optimization of existing federal and non-federal hydropower projects
• Elevate the goal of increasing hydropower generation as a priority of each Agency
• Ensure that the generation of new hydropower is implemented in an environmentally sound manner

THE MOU IDENTIFIES SEVEN INITIAL AREAS FOR AGENCIES COLLABORATION:  
1) assessing the potential for additional hydropower generation at federal facilities
2) evaluating basin-scale opportunities for development of hydropower resources
3) exploring the development of a green hydropower certifi cation program
4) creating a federal inland hydropower working group
5) sharing technology development and deployment initiatives
6) analyzing renewable energy integration and energy storage issues
7) reviewing the current regulatory process for federal and non-federal hydropower projects at federal 

facilities

MOU IMPLEMENTATION

 In addition to setting forth these high expectations and objectives, the MOU establishes concrete action 
items, assigns primary responsibilities, and imposes ambitious deadlines for the completion of each action 
item.  Since March 2010, the Agencies have started to fulfi ll their commitments under the MOU, although 
each effort is a work in progress.

Facility Assessment
 The fi rst initiative — the federal facility energy resource assessment — requires coordination of 
ongoing efforts at each of the Agencies to identify specifi c federal facilities or sites as good candidates for 
increasing hydropower generation.  DOE’s Offi ce of Energy Effi ciency and Renewable Energy is engaged 
in the ongoing National Hydropower Assets Assessment Project (NHAAP), to evaluate the current state of 
hydropower infrastructure in the United States.  As an action item under the facility assessment initiative, 
the Agencies will include the Corps and DOI’s Bureau of Reclamation (Reclamation) as members of the 
NHAAP Advisory Committee and hold regular meetings to exchange information.  The fi rst meeting was 
held in April.  
 These meetings also are intended to serve as the forum for consolidation of Reclamation and the 
Corps’ ongoing Hydropower Modernization Initiative, pursuant to which those agencies are surveying 
their facilities and identifying suitable locations for upgrades, and Reclamation’s ongoing efforts to update 
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the report on potential hydropower development at existing federal facilities pursuant to section 1834 of 
the Energy Policy Act of 2005.  The MOU envisions the production of a list of Corps and Reclamation 
facilities and sites best suited for upgrades or increased hydropower generation by October 2010.  It is 
expected that this “1834 List” will provide a solid roadmap for achieving many of the other goals of the 
MOU in the near future.

Basins Selection / Pilot Project(s)
 The second initiative provides for the Agencies to collaborate with stakeholders to identify suitable 
river basins and select one or more basins for a basin-scale, low-impact pilot project.  The MOU 
contemplates the identifi cation of methodologies and strategies for conducting this basin-scale opportunity 
assessment and the initial selection of up to three river basins for the pilot project.  The Agencies held 
an informal workshop in May 2010, as provided in the MOU, with representatives from the hydropower 
industry and the environmental community.  The MOU contemplates the production of an initial report on 
the basin-scale assessment efforts in August.  An experts workshop on the issue is planned for September 
2010.  

Criteria Evaluation: Environmentally Friendly Projects
 The basin-scale opportunity assessment may be the driver of other MOU initiatives, such as the third 
initiative, which involves the review of potential criteria and/or other evaluation methods for identifying 
sustainable, environmentally friendly hydropower projects.  To facilitate this green hydropower certifi cation 
effort, the MOU provides for the Agencies to initiate a series of stakeholder meetings with state and tribal 
governments, and environmental and other interest groups, to gather information about the concerns 
surrounding environmental impacts of hydropower projects, and options to address those concerns.  The 
MOU provides for the Agencies to begin a series of stakeholder meetings in fi scal year 2010.  Based on the 
meetings, the Agencies shall jointly develop a list of criteria that could be used to certify green hydropower 
facilities, including not only conventional hydroelectric projects and emerging hydrokinetic technologies, 
but pumped storage facilities as well.  Hydrokinetic projects are those that capture energy from ocean 
waves or the unimpounded fl ow of tides, ocean currents, or inland waterways.  Pumped storage facilities 
are hydroelectric facilities that, through the use of two bodies of water at different elevations and reversible 
pump-generators, can store energy by pumping water into the elevated reservoir during periods of low 
demand, and then generate hydroelectricity by releasing water back through the pump-generators to the 
lower water body.  The criteria list should be initiated, pursuant to the MOU, before the close of the current 
fi scal year on September 30, 2010.  The Agencies report that this effort is ongoing.

Federal Inland Hydropower Working Group
 The MOU’s fourth initiative is the creation of a Federal Inland Hydropower Working Group, to be 
composed of the Agencies as well as all other federal agencies involved in the regulation, management, or 
development of hydropower resources, such as the Federal Energy Regulatory Commission.  The MOU 
provides for the group to hold quarterly meetings to update each other on the status of all hydropower 
initiatives, including those directly outlined by the MOU.  The Federal Inland Hydropower Working Group 
held its fi rst meeting in June 2010.  Future meetings are likely to provide a forum for the Agencies’ possible 
consolidation of efforts on other initiatives set forth in the MOU.

Research and Development
 The fi fth initiative contemplates both the sharing of information on research and development efforts 
being conducted by the Agencies, as well as the identifi cation of potential research and development 
deployment sites at Corps or Reclamation facilities.  The fi rst action item under the research and 
development effort is a technology workshop to be initiated in fi scal year 2010.  The second action item, 
the creation of a list of appropriate facilities for deployment projects, will be conducted through a public 
process to be initiated in fi scal year 2011.  The fi nal action item for the research and development initiative, 
the commencement of demonstration projects, will be initiated thereafter, later in fi scal year 2011.

Integrating Renewable Energy Resources
 The sixth initiative set forth in the MOU focuses on emphasizing hydropower’s important role in 
integrating other renewable energy resources and technologies into the grid.  To that end, the MOU calls 
for the completion of a technical and environmental feasibility analysis of environmentally sustainable 
potential pumped storage sites that could be developed at existing Corps and Reclamation facilities.  The 
scope of work and role of each Agency in that process is being discussed among the Agencies.  The MOU 
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also provides for continued collaboration with other federal agencies and stakeholders to assess the amount 
and distribution of energy storage needed to integrate variable renewable energy resources into the grid.  
No time frame is set forth, however, for this assessment.

Permit Streamlining
 The MOU’s seventh and fi nal initiative provides for the Agencies to work with other federal agencies 
to clarify the current permitting process for hydropower development at federal sites and facilities.  
Specifi cally, the MOU calls for the Agencies to “identify the most time-intensive and resource-intensive 
components of each process” as well as “ways in which processes could be shortened by reducing 
unnecessary delay, streamlined or simplifi ed for appropriate projects.”  As contemplated by the MOU, the 
Agencies held a workshop for all federal agencies involved in the permitting process in June 2010.  A report 
detailing the results of the workshop, identifying overlapping areas of information required by permits, and 
lead times associated with each type of permit, is expected to be completed in September 2010.

CONCLUSIONS

 The U.S. Energy Information Administration — citing the combination of a growth in electricity 
demand and the expected retirement of aging generating stations — has projected that the United States 
will require the addition of 250 gigawatts of new electric generating capacity over the next 25 years.  
Coupled with numerous state Renewable Portfolio Standards (RPS) and a possible federal RPS, the 
addition of new hydropower capacity in this country is essential.  Hydroelectricity accounts for over 65 
percent of all renewable electricity production in the United States, dwarfi ng the combined production of all 
other renewable energy resources at a ratio of nearly 2:1. 
 For this reason, the effective and near-term implementation of the MOU is crucial to meeting this 
expected demand.  Indeed, there are nearly 650 million acres of federal lands in the United States.  
Moreover, of the 80,000 dams in the United States — approximately fi ve percent of which are federally 
owned — only three percent are used to generate electricity.  In fact, recent studies have concluded 
that there is the potential to nearly double the nation’s hydropower capacity from the current level of 
approximately 80,000 megawatts (MW) by 2025.  According to these studies, between 4,000 and 9,000 
MW of new capacity is available through expansion of and effi ciency improvements at existing hydropower 
facilities, with another 10,000 to 17,000 MW available through construction of new hydropower facilities 
at existing dams.  These facts alone underscore the signifi cant potential for increasing renewable energy 
generation at federal sites and facilities.  
 The Agencies’ timely progress in advancing the initiatives set forth in the MOU is not only laudable, 
but imperative to increasing the nation’s largest source of renewable energy.  Continued implementation 
of the MOU on the ambitious schedule envisioned by the Agencies is ever more important in light of the 
current oil spill crisis in the Gulf of Mexico.  As the Agencies’ implementation efforts advance, there should 
be additional opportunities for interested parties, including hydropower developers and licensees of existing 
hydropower projects, to participate in the MOU initiatives themselves, and the results of those initiatives.

FOR ADDITIONAL INFORMATION: 
CHARLES SENSIBA, Van Ness Feldman, 202/298-1801, CRS@vnf.com
JULIA WOOD, Van Ness Feldman, 202/298-1938, jsw@vnf.com 

Charles Sensiba is a partner with Van Ness Feldman, where he represents clients before 
administrative agencies, Congress, and the courts in matters pertaining to energy and natural 
resources.  His practice focuses on the regulation of hydroelectric facilities under the Federal Power 
Act, Endangered Species Act, National Historic Preservation Act, National Environmental Policy Act, 
Clean Water Act, and other federal statutes affecting energy and water development. 

Julia Wood is an associate at Van Ness Feldman, where she focuses primarily on hydroelectric and 
electric power matters.  Her practice also involves counseling clients on emerging legal issues 
regarding hydrokinetics and other forms of alternative energy development.
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SDWA ENFORCEMENT                AK
EIGHT DRINKING WATER SYSTEMS

CHLORINE DISINFECTION BYPRODUCTS

 Eight Alaskan drinking water 
systems are being ordered to conduct 
water sampling required to protect 
human health, or face potential fi nes 
for violations of federal drinking water 
laws, according to EPA compliance 
orders.  EPA reports these systems 
violated the Safe Drinking Water Act 
and the National Primary Drinking 
Water Regulations by not completing 
required sampling and/or did not submit 
a report to EPA that was due on July 1.
 Chlorine disinfection byproducts 
can form in drinking water distribution 
systems.  At high levels, they can 
harm human health.  As required 
by federal laws, these eight systems 
already conduct regular monitoring 
for disinfection byproducts.  However, 
the current monitoring locations may 
no longer be where the highest levels 
of disinfection byproducts are found.  
If this is the case, customers in some 
parts of the distribution system could 
be unknowingly drinking water that 
contains harmful levels of disinfection 
byproducts.  This sampling will help 
ensure that future monitoring efforts 
will be effective at detecting any unsafe 
levels of disinfection byproducts.
 EPA issued compliance orders to 
the following systems: Alakanuk Water 
System (around 570 customers); Bethel 
- City S/D Water System  (around 
700 customers); Bethel Heights Water 
System (around 1,270 customers); 
Craig Public Works  (around 1,475 
customers); Emmonak Water System  
(around 820 customers); Klawock  
(around 904 customers); Kotlik Water 
System (around 591 customers); and YK 
Delta Regional Hospital  (around 510 
customers). 
 These systems violated EPA’s 
Stage 2 Disinfectants and Disinfection 
Byproducts Rule (see www.epa.
gov/safewater/disinfection/stage2/).  
The State of Alaska’s Department 
of Environmental Conservation is 
responsible for implementing and 
enforcing most of the drinking water 
rules for public water systems in Alaska, 
however they have not yet adopted this 
rule.
For info: Eric Winiecki, EPA Offi ce of 
Water & Watersheds, 206/ 553-6904 or 
winiecki.eric@epa.gov

CWA ENFORCEMENT                AK
WETLANDS AND STREAM DAMAGED

 David D’Amato of Anchorage, 
Alaska faces penalties of up to $177,500 
for destroying wetlands and streams at 
his property in violation of the federal 
Clean Water Act (CWA), according to a 
complaint from EPA.
 In 2005, D’Amato used heavy 
equipment at the Hunter Heights 
subdivision, located in the Bear Valley 
area of Anchorage, to dredge 1,300 
feet of stream and fi ll nearly an acre of 
wetlands on a 29-acre property.
 D’Amato performed this work 
without obtaining the required CWA 
permits from the US Army Corps.  The 
unauthorized work allowed D’Amato 
to access, enlarge and create diversion 
channels on the property.
 In May 2007, EPA issued a 
compliance order requiring D’Amato 
to restore the damaged wetlands 
and streams.  D’Amato has not yet 
performed the restoration work.  
D’Amato continued to dredge and fi ll 
the streams and wetlands at his property 
through at least July 2008.
 The damaged wetlands and streams 
fl ow into Little Rabbit Creek, affecting 
sensitive downstream water bodies 
including Potter Marsh.  Little Rabbit 
Creek is spawning habitat for several 
salmon species.  Potter Marsh is a 
premier wildlife viewing area visited by 
thousands of people each year.  There 
are growing concerns that sediments 
fl owing into Potter Marsh from 
development on the Anchorage hillside 
could threaten this valued habitat.
For info: Heather Dean, EPA/Alaska, 
907/ 271-3490 or dean.heather@epa.gov

WQ STANDARDS REVISION      US
EPA LISTENING SESSIONS

AUGUST 24 & 26
 EPA will hold two public listening 
sessions on potential changes to the 
water quality standards regulation 
before proposing a national rule.  The 
current regulation, which has been in 
place since 1983, governs how states 
and authorized tribes adopt standards 
needed under the Clean Water Act 
to protect the quality of their rivers, 
streams, lakes, and estuaries. Potential 
revisions include: strengthening 
protection for water bodies with water 
quality that already exceeds or meet 
the interim goals of the federal Clean 
Water Act; ensuring that standards 
refl ect a continued commitment to these 
goals wherever attainable; improving 

transparency of regulatory decisions; 
and strengthening federal oversight.
 Water quality standards are the 
foundation of the water quality-
based approach to pollution control, 
including Total Maximum Daily Loads 
and National Pollutant Discharge 
Elimination System permits.  Standards 
are also a fundamental component of 
watershed management.
 The public listening sessions will 
be held via audio teleconferences on 
August 24 and 26, 2010, from 1pm to 
2:30pm EDT.  At the sessions, EPA 
will provide a review of the current 
regulation and a summary of the 
revisions the agency is considering.  
Clarifying questions and brief oral 
comments (three minutes or less) 
from the public will be accepted at the 
sessions, as time permits.  EPA will 
consider the comments received as it 
develops the proposed rulemaking.
 EPA will also be holding separate 
listening sessions for state, tribal and 
local governments.
 EPA expects to publish the 
proposed revisions to the water quality 
standards regulation in summer 2011.
For info: EPA website — www.epa.
gov/waterscience/standards/rules/wqs/

WATER SUPPLY PROTECTION   US
EPA/DOE “CANARY” SOFTWARE

  Scientists from EPA and the US 
Department of Energy (DOE) have 
collaborated in developing innovative 
water quality software that enhances 
a water system’s ability to detect 
when there has been intentional or 
unintentional contamination.  The 
Canary software can help detect a wide 
variety of chemical and biological 
contaminants, including pesticides, 
metals, and pathogens.  Once 
contamination is detected quickly, 
a water utility can issue a “Do Not 
Drink” order to prevent customers from 
ingesting the water.
 Drinking water utilities use the 
software in conjunction with a network 
of water quality sensors to rapidly 
detect contamination and to more 
accurately assess when and how they 
need to respond.  The software helps to 
distinguish between natural variation 
in water quality measurements and 
hazardous contamination, and sends an 
alarm to indicate when water utilities 
should take steps to investigate and 
respond to potential contamination.  In 
addition to achieving homeland security 
goals, Canary can be used to enhance 
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day-to-day water quality management, 
and ensure the safety and security of 
water for all consumers. 
 The Greater Cincinnati Water 
Works is the fi rst utility to pilot the 
software and has been using Canary 
to assist in detecting and managing 
contamination incidents since 2007.  
The software is currently being 
evaluated in four other US cities — New 
York, Los Angeles, Philadelphia, and 
San Francisco — and in Singapore. 
 EPA and DOE received a 2010 
“R&D 100 Award” from R&D 
Magazine for developing Canary.  The 
R&D 100 awards recognize the top 
high-technology products of the year.
 As a free software tool, Canary is 
available worldwide to drinking water 
utilities striving to provide safe water to 
their customers. The software has been 
accessed by more than 600 users in 15 
countries. 
For info: RE Canary: www.epa.gov/
nhsrc/news/news122007.html; RE EPA’s 
Water Security initiative: http://cfpub.
epa.gov/safewater/watersecurity/index.
cfm

EXEMPT WELL DECISION            SD
DOMESTIC V. COMMERCIAL USE

 The Yankton Sioux Tribe of 
South Dakota recently prevailed in a 
precedent setting water rights case in 
South Dakota that involved the issue of 
the exemption to permit requirements 
for wells for “domestic use” of water 
(versus commercial use).  The South 
Dakota Water Rights Management 
Board (Board) had ruled that Longview 
Farm was a “domestic” water user and 
thus didn’t need a permit for its well.  
The Board was following the existing 
policy in South Dakota that allowed 
farmers and ranchers to raise livestock 
under the domestic use exemption to 
well permitting requirements.  
 The Yankton Sioux Tribe and 
several tribal members appealed 
the Board’s ruling.  Circuit Judge 
Bruce V. Anderson ruled that a hog 
farm producing tens of thousands of 
piglets a year is not a “domestic use” 
operation and its owners must apply 
for a commercial water permit if it 
wants to use water pumped from a well.  
Longview Farm is owned by 11 Iowa 
farmers and began operating in late 
2008.  Sows at the complex produce 
about 70,000 piglets each year that are 
raised in Iowa — it is estimated that the 
farm’s water needs are approximately 
17,000 gallons a day.

 Judge Anderson said it was clear 
that Longview Farm was a commercial 
venture and not covered by the state 
doctrine that gives priority to domestic 
water uses.  Harold Shepherd, attorney 
for the Center for Water Advocacy who 
represented several individual members 
of the Tribe, said “Judge Anderson 
clearly recognized that the South Dakota 
Legislator never intended a commercial 
entity which admittedly will use water 
mostly to power wash tens of thousands 
of livestock each year, should have 
the same status as a family farm or 
similar operation which uses water for 
drinking, cooking, performing laundry 
duties, watering pets and watering a 
small number of domestic livestock.  If 
the legislature had intended to make 
such an exception they had numerous 
opportunities to do so but clearly chose 
not to.”
 The requirement that commercial 
facilities owners must apply for a 
commercial water permit would allow 
the public to request a hearing on 
whether the proposed use of water is in 
the public interest under state law.  It 
is not known at this time if Longview 
Farms plans on appealing the ruling or 
applying for a permit.
For info: Harold Shepherd, Center for 
Water Advocacy: www.wateradvocacy.
org; Board website: http://denr.sd.gov/
des/wr/wateruse.aspx

ENFORCEMENT REPORT             CA
SWB OFFICE OF ENFORCEMENT

 The California State Water Board’s 
2009 Annual Enforcement Report is 
now available at the State Water Board’s 
(SWB’s) website listed below.  SWB’s 
Offi ce of Enforcement (OE) was created 
in mid-2006 to emphasize enforcement 
as a key component of SWB’s water 
quality regulatory functions and 
statutory responsibilities.  Its role is 
to ensure that violations of orders 
and permits result in fi rm, fair, and 
consistent enforcement through direct 
actions, the development of policies 
and guidance, and the identifi cation 
of metrics for decision-making on 
enforcement issues.  It is comprised 
of legal and investigative staff.  The 
attorneys assist technical staff in the 
SWB and Regional Water Boards 
in bringing administrative liability 
actions before the Water Boards and 
help prepare cases for referral to 
outside prosecutors.  The investigative 
staff is divided into two units; the 
Special Investigation Unit (SIU) 

and the Underground Storage Tanks 
(UST) Enforcement Unit.  Signifi cant 
enforcement actions can also be 
accessed on SWB’s website.
 The core regulatory programs 
discussed in the report are: NPDES 
Wastewater Program; NPDES 
Stormwater Program; Wetland and 401 
Certifi cation Program; Waste Discharge 
Requirement Program; Land Disposal; 
and Water Rights Enforcement. 
 The 139-page report covers the 
calendar year of 2009.  There were 
39,704 regulated facilities, down 
from 41,156 in FY 2006-2007.   OE 
conducted 6,129 inspections, 
which resulted in 12,378 violations 
documented — 2,733 facilities had 
more than one violation.  Informal 
enforcement actions were taken in 
3,001 instances, while there were 303 
formal enforcement actions taken.  
Administrative civil liability actions 
occurred in 174 cases, with $20 million 
in penalties assessed. 
For info: Mark Bradley, SWB, 916/ 
341-5891 or mbradley@waterboards.
ca.gov; SWB’s website: www.
waterboards.ca.gov/water_issues/
programs/enforcement >> Enforcement 
Reports

LOW IMPACT DEVELOPMENT  US
INTERACTIVE SITE

 A new informative website is up 
and running that covers low impact 
development (LID).  The National Low 
Impact Development Atlas (LID Atlas) 
provides an interactive map which keys 
into projects and details to highlight 
innovative LID practices around the 
country.  This LID Atlas was created for 
the National Nonpoint Education for 
Municipal Offi cials (NEMO) Network 
by the Connecticut NEMO Program 
and the California Center for Water and 
Land Use.  Its goal is to encourage and 
educate local offi cials and others about 
low impact development practices by 
providing specifi c, local examples of 
their use.
  The 32 member programs of 
the National NEMO Network have 
compiled the projects highlighted on 
this site and will continue to add new 
projects as they become available.  Each 
project balloon on the map contains 
project specifi cs, a summary of the 
project, photos (when available) and 
links to more information.
For info: LID Atlas at: http://clear.
uconn.edu/tools/lidmap/index.php; 
NEMO website: nemonet.uconn.edu
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ESA DECISION                          MT/ID
DISTINCT POPULATION SEGMENT

 In a ruling that potentially has 
implications far beyond wolves, on 
August 5 a federal district judge in 
Montana ruled that the US Fish and 
Wildlife Service (Service) had illegally 
stripped the northern Rockies gray wolf 
of its Endangered Species Act (ESA) 
protections in 2009.  The judge held 
that “the rule delisting the gray wolf 
must be set aside because, though it may 
be a pragmatic solution to a diffi cult 
biological issue, it is not a legal one.” 
Defenders of Wildlife, et al. v. Ken 
Salazar, et al., Case Nos. CV 09-77-M-
DWM and CV 09-82-M-DWM  (August 
5, 2010); Slip Op. at 5.  As a result of 
the ruling, the wolves were put back on 
the federal threatened list, thus ending 
the hunting seasons that have killed 
more than 100 wolves in Montana and 
Idaho in the past year.  
 US District Judge Donald Molloy 
found that that the ESA “does not allow 
the U.S. Fish & Wildlife Service to list 
only part of a ‘species’ as endangered, 
or to protect a listed distinct population 
segment only in part...”  The judge 
also found that the legislative history 
of ESA “does not support the Service’s 
new interpretation of the phrase 
‘signifi cant portion of its range.’  To the 
contrary it supports the historical view 
that the Service has always held, the 
Endangered Species Act does not allow 
a distinct population segment to be 
subdivided.”  Practically speaking, the 
wolf population in Montana and Idaho 
cannot be considered separately from 
Wyoming’s wolves for either listing or 
delisting purposes under ESA.  
 The decision turned on the statutory 
construction of the ESA in regard to 
the meaning of a “distinct population 
segment.”  The judge held that the ESA 
“unambiguously prohibits the Service 
from listing or protecting part of a DPS” 
[distinct population segment], and thus 
by “listing and/or protecting something 
less than a DPS, the Service violated 
the plain terms of the ESA.” Id. at 32.  
The Judge’s opinion could apply to 
other species as well as wolves, if an 
attempt is made to subdivide a distinct 
population segment: “Nothing in the 
legislative history of the statute lends 
credence to the idea that the Service can 
list a DPS, subdivide it, but then provide 
the mandated protections to only part of 
the DPS.” Id. at 47.
 Although the Judge essentially 
admitted he was indulging in dicta 

(not needed to make his decision), the 
opinion also goes into some length on 
the issue of judicial deference to the 
agency interpretation of the ESA (i.e. 
“Chevron deference” under Chevron v. 
Natural Res.Def. Council, 467 U.S. 837 
(1984)). Slip Op. at 32-42.  
For info: Decision available at: 
www.bozemandailychronicle.com/
news/pdf_9f3310d2-a0e6-11df-acf0-
001cc4c03286.html

PHOSPHORUS STANDARD        WS
WATER QUALITY STANDARD ADOPTED

 On June 23, the Wisconsin Natural 
Resources Board (Board) approved a 
strategy to improve the water quality 
Wisconsin water bodies.  Rules 
proposed by the Wisconsin Department 
of Natural Resources (DNR) address 
phosphorous and other nutrient pollution 
as well as erosion and sedimentation.  
The rules address both “point” and 
“non-point” sources of pollution, 
including factories, municipal water 
treatment systems, agricultural sources, 
and urban and suburban storm water 
run-off.  In what is believed to be the 
fi rst such action in the US, science-
based numerical water quality standards 
for phosphorous are established.
 Included in the package are numeric 
water quality criteria for rivers, streams 
and lakes that will prove pivotal in 
determining phosphorus levels to 
keep waters clear of algae and safe for 
recreational activities.  Wisconsin has 
172 lakes and streams on the impaired 
waters list for phosphorus.  Wisconsin 
will also become the fi rst state to put in 
place an adaptive management approach 
that promotes cooperation among point 
(end-of-pipe or stack) and non-point 
(run-off) pollution sources to fi nd the 
most cost-effective means to reduce 
phosphorus and other pollutants.
 DNR’s press release noted that 
the rules build on Wisconsin law that 
requires the state to partner with the 
agriculture community and provide 
cost-sharing dollars.  DNR will work 
with county land conservation experts 
and farmers to help producers use the 
best management practices to curb 
pollution while helping to incent the 
most cost-effective solutions.  Under 
this provision, the DNR will provide up 
to 70 percent to share the farmers’ costs 
of implementing non-point pollution 
controls to meet the standards — as part 
of a positive enforcement of the rules.
For info: Russ Rasmussen, DNR, 608/ 
267-7651 or http://dnr.wi.gov/ 

NATURAL GAS PIPELINE       WEST
LAWSUIT & CONSERVATION FUND

 El Paso Corporation’s “Ruby 
Pipeline,” a 678-mile natural gas 
pipeline that would cross fi ve states, 
has recently presented a contrast 
in approaches by environmental 
organizations.  First, on July 15th, the 
Western Watersheds Project (WWP) and 
the Oregon Natural Desert Association 
(ONDA) announced that they had 
reached an agreement to fund sagebrush 
habitat protection to address potential 
environmental impacts arising from the 
construction of the Ruby Pipeline from 
Wyoming to Oregon.  In what those 
organizations called an “unprecedented 
partnership with the nation’s leading 
interstate natural gas pipeline company,” 
El Paso Corporation’s Ruby Pipeline, 
LLC (El Paso) agreed it will donate over 
$20 million during the next 10 years 
in cooperation with WWP and ONDA  
to set up two conservation funds to 
preserve lands and wildlife habitat near 
the pipeline’s route.  “These partnerships 
refl ect El Paso Corporation’s industry-
leading commitment to environmental 
stewardship and to this end represent 
a signifi cant component of the 
unprecedented voluntary mitigation 
efforts being applied to Ruby’s 
construction and operation,” said 
Jim Cleary, President of El Paso 
Corporation’s Western Pipeline Group.
 The Center for Biological Diversity 
(CBD) disagrees.  On July 30th, CBD 
fi led a lawsuit in the 9th Circuit Court 
of Appeals, challenging the US Bureau 
of Land Management’s decision to issue 
rights of way on federal lands and the 
US Fish and Wildlife Service’s review 
of the project’s impacts on endangered 
species.  CBD noted in its press release 
that the “pipeline will cross more than 
1,000 rivers and streams, affecting 
crucial habitat for several endangered 
fi sh species, and will use more than 400 
million gallons of water over the next 
several years from an increasingly arid 
area.”  CBD noted that in a “particularly 
glaring error, the Fish and Wildlife 
Service failed to consider the potential 
for a pipeline rupture at stream crossings 
along the route.  Instead, the biological 
opinion for the project concluded that 
a rupture in the Ruby Pipeline ‘would 
not be reasonably likely to occur,’ and 
therefore ‘the Service will not address 
pipeline ruptures.’”  
 CBD’s challenge was fi led in the 
9th Circuit because of a provision in the 
Energy Policy Act of 2005 that bypasses 
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federal district court for challenges to 
energy projects.  On July 27th, CBD 
also submitted a request for rehearing 
to the Federal Energy Regulatory 
Commission raising the above issues 
as well as other concerns with approval 
of the pipeline.  Those issues include 
failure to protect cultural resources and 
historic sites that are protected under the 
National Historic Preservation Act; an 
improper determination by the Fish and 
Wildlife Service that the use of roads on 
the Sheldon National Wildlife Refuge is 
compatible with the refuge’s mission to 
protect wildlife; and a failure to ensure 
that the pipeline will not impact bald 
and golden eagles.
For info: Richard Wheatley, El Paso, 
713-420-6828; Jon Marvel, WWP, 208/ 
788-2290; Brent Fenty, ONDA, 541/ 
330-2638; Noah Greenwald, CBD, 
503/ 484-7495; CBD website: www.
biologicaldiversity.org 
 
USDA PROJECTS                          US
AGRICULTURE & FORESTS INITIATIVE

 On July 9, Secretary of 
Agriculture Tom Vilsack announced 
26 projects in 15 states that will help 
farmers and ranchers implement 
conservation practices on agricultural 
and nonindustrial private forest lands 
through the Cooperative Conservation 
Partnership Initiative (CCPI).  CCPI is 
designed to enhance conservation efforts 
on private lands by helping agricultural 
producers achieve natural resource 
benefi ts such as clean air, clean water, 
productive soils, and abundant wildlife.
 USDA will provide nearly $7 
million in fi nancial assistance in fi scal 
year 2010 through CCPI, which is 
administered by the Natural Resources 
Conservation Service (NRCS).  CCPI 
works through three existing programs 
— the Environmental Quality Incentives 
Program (EQIP), the Conservation 
Stewardship Program (CSP), and the 
Wildlife Habitat Incentive Program 
(WHIP) — to leverage additional 
services and resources from non-federal 
partners.  
 To become conservation partners, 
applicants submitted proposals to help 
enhance conservation on agricultural 
and nonindustrial private forest lands.  
Eligible entities included federally 
recognized Indian tribes, state and 
local units of government, producer 
associations, farmer cooperatives, 
higher education institutions, and 
nongovernmental organizations with 
a history of working cooperatively 

with producers.  Partner proposals 
were selected competitively based 
on previously identifi ed criteria.  
Information about specifi c CCPI 
projects and NRCS programs is 
available at the website listed below or a 
local USDA NRCS offi ce.    
For info: USDA Offi ce of 
Communications, 202/ 720-4623 or 
www.nrcs.usda.gov/programs 
 

L.A. RIVER NAVIGABLE           CA
CWA PROTECTION 
 On July 7, EPA Administrator Lisa 
P. Jackson announced the Agency’s 
decision that will ensure more effective 
protection under the Clean Water Act 
(CWA) for the Los Angeles River and 
for those who use the river for boating, 
fi shing, and other recreational and 
commercial opportunities.  The decision 
designates the Los Angeles River a 
“Traditional Navigable Water,” one 
of several categories of jurisdictional 
waters under the Clean Water Act.  The 
designation is based on a myriad of 
factors including the river’s current and 
historical navigation by water craft, 
current commercial and recreation 
uses, and established local plans for 
restoration of the river.
 The announcement strengthens 
future environmental protection for 
the entire 51-mile river and for small 
streams and wetlands throughout 
the L.A. River Basin, affi rming the 
Agency’s commitment to urban 
communities and natural resources.  
“We want the L.A. River to demonstrate 
how urban waterways across the 
country can serve as assets in building 
stronger neighborhoods, attracting new 
businesses and creating new jobs,” 
Jackson said.  EPA’s decision enhances 
the ability of the EPA, in coordination 
with the Army Corps of Engineers, the 
State, and the City, to fi ght pollution and 
protect the health and safety of those 
who use these waters.  In particular, 
it will help federal, state and local 
agencies stop the future destruction of 
natural streams, wetlands, and other 
waters remaining in the L.A. Basin that 
are important for water quality, wildlife, 
recreation, and public health, and to 
reduce harm to the watershed from 
polluted stormwater runoff, EPA’s press 
release noted.
For info: Nahal Mogharabi, EPA, 
mogharabi.nahal@epa.gov, 415/ 760-
5420 or www.epa.gov/owow/wetlands/
guidance/CWAwaters.html#defi nition 

TAKINGS DECISION                  US
US SUPREME COURT

 A unanimous US Supreme Court 
(Court) recently issued a “takings” 
decision in a Florida case involving 
beach front property.  In Stop the Beach 
Renourishment, Inc., v. Florida Dept. of 
Environmental Protection, et al., Case 
No. 08-1151, (June 17, 2010) the Court 
denied the landowners’ takings claim for 
compensation, but did discuss several 
takings issues that should be of interest 
to anyone interested in that topic. 
 In the Florida case, local 
governments widened the beach in 
front of private property as part of 
a restoration project, thus creating a 
new strip of beach property subject to 
public access.  Beachfront landowners 
maintained that the project denied 
them their “littoral right” and they 
sought compensation asserting a 5th 
Amendment takings claim for the lost 
property.  In Florida, the mean high-
water line is the ordinary boundary 
between private beachfront, or “littoral” 
property, and state-owned land.  Littoral 
owners have rights to have access to 
the water, to use the water for certain 
purposes, to have an unobstructed view 
of the water, and to receive accretions 
and relictions to the littoral property, 
in accordance with well-established 
common law.  This case turned on the 
interpretation of Florida’s Beach and 
Shore Preservation Act (Act), which 
establishes procedures for depositing 
sand on eroded beaches (restoration) 
and maintaining the deposited sand 
(nourishment).  When such a project is 
undertaken, the State entity that holds 
title to the seabed sets a fi xed “erosion 
control line” to replace the fl uctuating 
mean high-water line as the boundary 
between littoral and state property.  
Once the new line is recorded, the 
common law ceases to apply.
 The Florida Supreme Court held 
that the Act did not unconstitutionally 
deprive the landowners of littoral rights 
without just compensation, concluding 
that the landowners did not own the 
property supposedly taken.  The US 
Supreme Court affi rmed that decision.  
In doing so, several opinions were fi led 
by various members of the Court that 
discuss various aspects of “takings” 
issues.
For info: Case available at: www.
supremecourt.gov/opinions/09pdf/08-
1151.pdf
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August 16-20 Canada
American Fisheries Society Annual 
Meeting, Ottawa. For info: AFS website: 
www.fi sheries.org/afs

August 16-20 CA
Geomorphic & Ecological Fundamentals 
for River & Stream Restoration, Lake 
Tahoe. Sagehen Creek Field Station. For 
info: http://sagehen.ucnrs.org/courses/
geomorph.htm

August 17 MT
Missouri River Authorized Purposes 
Study, Helena. Red Lion Colonial Hotel. 
For info: Mark Harberg: mark.harberg@
usace.army.mil or www.mraps.org

August 17-18 WA
Rediscovery - As If the Earth Matters: 
An Environmental Educators Institute, 
Everett. Northwest Stream Center. For 
info: Streamkeeper Academy, 425/ 316-
8592 or www.streamkeeper.org

August 18-19 WA
Northwest Power & Conservation 
Council Meeting, Spokane. For info: 
www.nwcouncil.org/

August 18-19 WY
Natural Resource Decision-Making in 
Communications Course, Sheridan. For 
info: www.uwyo.edu/enr

August 19 CA
Municipal & Industrial Water Shortage 
Policy for the Central Valley Project 
Workshop, Sacramento. Red Lion Hotel, 
1401 Arden Way, 9am-3pm. Convened by 
Bureau of Reclamation. For info: Tammy 
Laframbois, Reclamation, 916-978-5269, 
TLaframboise@usbr.gov or www.usbr.
gov/mp/cvp/mandi

August 19-20 AZ
Arizona Water Law Conference: 
Building Blocks for Success, Phoenix. 
Biltmore Resort. For info: CLE 
International, 800/ 873-7130 or website: 
www.cle.com

August 19-20 CA
California Environmental Quality 
Act (CEQA): 6th Annual Conference 
- Climate Change, Renewable Energy 
& More, San Francisco. Millennium 
Biltmore. For info: CLE International, 800/ 
873-7130 or website: www.cle.com

August 19-20 MN
Renewable Energy Conference, 
Minneapolis. Marquette Hotel. For info: 
Law Seminars Int’l, 800/ 854-8009, email: 
registrar@lawseminars.com, or website: 
www.lawseminars.com

August 20 CA
California Environmental Quality Act 
(CEQA) Workshop, Santa Monica. 
DoubleTree Guest Suites Santa Monica 
Hotel. For info: Law Seminars Int’l, 800/ 
854-8009, email: registrar@lawseminars.
com, or website: www.lawseminars.com

August 23-27 WS
Watershed 2010 Management 
Conference, Madison. Hilton Madison 
Monona Terrace Hotel. For info: American 
Society of Civil Engineers, 800/ 548-2723 
or website: www.asce.org/

August 27 WA
Water Valuation Seminar, Seattle. For 
info: The Seminar Group, 800/ 574-4852, 
email: info@theseminargroup.net, or 
website: www.theseminargroup.net

August 29-Sept. 2 CA
17th International Conference on 
Aquatic Invasive Species, San Diego. 
Westin San Diego. For info: www.icais.
org/html/registration_form.cfm

August 29-Sept. 3         Switzerland
Adaptation & Mitigation: Responses 
to Climate Change Summer School, 
Grindelwald. For info: www.nccr-climate.
unibe.ch/summer_school/2010

August 30-Sept. 1        Puerto Rico
Tropical Hydrology & Sustainable Water 
Resources Conference, San Juan. Gran 
Melia Puerto Rico. For info: www.awra.org

August 31 WEBCAST
Environmental Crimes & Penalties, 
Free Webcast. For info: The Seminar 
Group, 800/ 574-4852, email: info@
theseminargroup.net, or website: www.
theseminargroup.net

September 1 WA
Dioxins - Technical Challenges & Project 
Impacts Seminar, Seattle. McCormick & 
Schmick’s Harborside. For info: Sue Moir, 
NEBC, 503/ 227-6361, sue@nebc.org or 
www.nebc.org

September 1 CA
Wetlands Regulation & Mitigation 
Course, Sacramento. Sutter Square 
Galleria, 2901 K Street. For info: UC 
Davis Extension, 800/ 752-0881 or http://
extension.ucdavis.edu

September 5-11           Sweden
2010 World Water Week, Stockholm. For 
info: www.worldwaterweek.org/

September 7-10 CA
The California and the World Ocean 
2010 Conference, San Francisco. Hyatt 
Regency Hotel. For info: CWO ‘10, 800/ 
858-7743 or www.cce.csus.edu/cwo

September 7-9 MT
2010 Montana Watershed Symposium: 
Connecting Communities, Helena. Red 
Lion Colonial Hotel. For info: Alicia 
Vanderheiden, 406/ 244-4420 or info.
mwcc@gmail.com

September 8 OR
Negotiating for Coastal Resources 
Course, Charleston. South Slough 
National Estuarine Research Reserve. For 
info: South Slough NERR, 541/ 888-5558 
x29

September 9-10 OR
Project Design & Evaluation Course, 
Charleston. South Slough National 
Estuarine Research Reserve. For info: South 
Slough NERR, 541/ 888-5558 x29

September 9-10 MT
Wetland Delineation Manual Instruction 
(Regional Supplement Seminar & Field 
Practicum), Missoula. For info: www.
wetlandtraining.com/rssfp.html

September 10-11 OR
Land Use & Lake Refl ections: Oregon 
Lakes Ass’n 2010 Annual Meeting, 
Corvallis. OSU. For info: arouhe@pdx.edu

September 12-15 DC
25th WateReuse Symposium, 
Washington. Omni Shoreham Hotel. 
Sponsored by WateReuse Association. For 
info: WRA website: www.watereuse.org/

September 13-14 NE
Nebraska Water Law Conference, 
Lincoln. Cornhusker Marriott. For info: 
CLE International, 800/ 873-7130 or 
website: www.cle.com

September 13-14 TX
Applications of Groundwater 
Geochemistry Short Course, San 
Antonio. For info: National Ground Water 
Ass’n, 800/ 551-7379 or www.ngwa.org

September 14              WEBCAST
Water Footprinting: Overview of 
Current Best Practices & Methodologies 
Webinar, WEB. For info: National Ground 
Water Ass’n, 800/ 551-7379 or www.ngwa.
org

September 15 DC
NEPA 40th Anniversary Celebration 
- Symposium & Reception, Washington. 
US Capitol Visitor Ctr.. For info: 
Environmental Law Institute: www.eli.
org/Seminars/event.cfm?eventid=576

September 15 WA
Shoreline Development & Permitting 
Conference, Seattle. For info: Law 
Seminars Int’l, 800/ 854-8009, email: 
registrar@lawseminars.com, or website: 
www.lawseminars.com

September 15-16 OR
Sustainable Stormwater Symposium, 
Portland. World Forestry Ctr. Sponsored by 
Oregon Section ASCE-EWRG & APWA. 
For info: www.asceor.org/stormwater_home

September 16 CA
Forest Fete 2010: Roots & Revelry, San 
Francisco. Golden Gate Club, Presidio. 
Sponsored by Pacifi c Forest Trust. For 
info: http://pacifi cforest.org/forestfete/
forestfete10.html

September 16-17 TX
Texas Water Law Conference, Austin. 
Omni Downtown. For info: CLE 
International, 800/ 873-7130 or website: 
www.cle.com

September 16-17 CA
California Environmental Quality 
Act (CEQA): 6th Annual Conference 
- Climate Change, Renewable Energy 
& More, Los Angeles. Hotel Nikko. For 
info: CLE International, 800/ 873-7130 or 
website: www.cle.com

September 19-23 WA
3rd Annual National Dam Security 
Forum, Seattle. WA State Convention & 
Trade Ctr. For info: www.damsafety.org

September 19-24        Canada
Cities of the Future Workshop: IWA 
World Water Congress & Exhibition, 
Montreal. For info: International Water 
Ass’n, www.iwahq.org

September 20-21 OR
Northwest Power & Conservation 
Council Meeting, Bend. For info: www.
nwcouncil.org/

September 20-21 ID
Idaho Water Law Conference, Boise. The 
Water Report’s David Moon is Speaking. 
For info: Law Seminars Int’l, 800/ 854-
8009, email: registrar@lawseminars.com, 
or website: www.lawseminars.com

September 20-22 WA
Intro to Engineering Log Jam: 
Applications for Erosion Control & Fish 
Habitat, Cle Elum. Suncadia Resort. For 
info: NWETC, 206/ 762-1976 or www.
nwetc.org

September 20-22 NY
UN Meeting on the Mlllennium 
Development Goals, New York. For info: 
www.un.org/en/mdg/summit2010/

September 21-24 MT
EPA Region 8 Wetland Program 
Capacity Building Workshop, Bozeman. 
Presented by Montana DEQ & EPA Region 
8. For info: Lynda Saul, MT DEQ, 406/ 
444-6652 or http://deq.mt.gov/wqinfo/
Wetlands/2010capacitybldghome.mcpx

September 22 WA
Shoreline Development & Permitting 
Seminar, Seattle. For info: Law Seminars 
Int’l, 800/ 854-8009, email: registrar@
lawseminars.com, or website: www.
lawseminars.com

September 22-24 CA
Northern California Water Tour (Field 
Trip), Sacramento Valley. For info: 
Water Education Foundation, www.
watereducation.org/toursdetail.asp?id=841

September 23-24 WA
Western Water Law Conference, Seattle. 
Grand Hyatt. For info: CLE International, 
800/ 873-7130 or website: www.cle.com

September 23-24 MT
Montana Water Law Conference, 
Helena. Great Northern Hotel. For info: 
The Seminar Group, 800/ 574-4852, email: 
info@theseminargroup.net, or website: 
www.theseminargroup.net

September 23-26 OR
Desert Conference, Antelope. Washington 
Family Ranch. Sponsored by Oregon 
Natural Desert Organization & Others. For 
info: ONDA, 541/ 330-2638, onda@onda.
org or http://onda.org/desertconference

September 24 WA
Stormwater & Contaminated Sediment 
Conference, Seattle. Washington 
Convention Ctr. For info: Holly Duncan, 
Environmental Law Education Center, 
503/ 282-5220, hduncan@elecenter.com or 
www.elecenter.com

September 24 CO
Water Resources, Issues & 
Administration of the Colorado River 
Basin Course, Denver. CLECI Classrm, 
1900 Grant Street. For info: www.cobar.
org/cle



September 24 Phone
Washington Water Law: Water Right 
Evaluations & Transfers Teleconference,  
For info: Lorman Education, www.
waterlawresource.com/

September 26-29 PA
Water-Energy Sustainability Symposium 
2010 & GWPC Annual Forum, 
Pittsburgh. Sheraton Station Square. 
Presented by Ground Water Protection 
Council & US Dept. of Energy. For info: 
Mike Nickolaus, mnickolaus@gwpc.org or 
http://waterenergy2010.com/

September 28 DC
Supreme Court Preview, Washington. 
Environmental Law Institute, 2000 L Street, 
NW, Ste. 620. For info: Environmental 
Law Institute: www.eli.org/Seminars/event.
cfm?eventid=564

September 28 AZ
The Future of Water Partnerships in 
the West, Phoenix. Sheraton Crescent 
Hotel. Sponsored by National Council for 
Public-Private Partnerships. For info: www.
ncppp.org/

September 28-30 MT
Wild Trout X: “Conserving Wild Trout” 
Symposium, West Yellowstone. Holiday 
Inn. For info: www.wildtroutsymposium.
com

September 29-30 CA
Implementing Public Involvement in 
CERCLA Conference, Sacramento. 
Public Library, 828 I Street. For info: 
NWETC, 206/ 762-1976 or www.nwetc.org

September 29-Oct. 2        LA
ABA Environmental, Energy & 
Resources Law Summit, New Orleans. 
Sheraton Hotel. For info: ABA: www.
abanet.org/environ/fallmeet/2010/

September 30-Oct. 1       CA
Association of California Water Agencies 
(ACWA) Continuing Legal Education 
Workshop, San Francisco. Argonaut 
Hotel. RE: Comprehensive Water Package 
Legislation. For info: ACWA, 916/ 441-
4545 or website: www.acwa.com

October 1 OR
Toxics Conference, Portland. For 
info: Holly Duncan, Environmental 
Law Education Center, 503/ 282-5220, 
hduncan@elecenter.com or www.elecenter.
com

October 2-6 LA
WEFTEC: 83rd Annual Water 
Environment Federation Technical 
Exhibition & Conference, New Orleans. 
For info: Water Environment Federation, 
800/ 666-0206 or WEFTEC website: www.
weftec.org

October 5 OR
GoGreen ‘10 Conference, Portland. 
Gerding Theater at the Armory, 128 NW 
Eleventh Ave. For info: http://portland.
gogreenconference.net/

October 6 NE
Nebraska Water Law Conference, 
Lincoln. Downtown Holiday Inn. For 
info: Lorrie Benson, Water Center, 402/ 
472-7372, lbenson2@unl.edu or http://
watercenter.unl.edu/WaterLawConf2010/
WaterLawConf2010.asp

October 6-7 WA
Washington Brownfi elds Redevelopment 
Conference: Reclaiming Our 
Communities, Tacoma. Greater Tacoma 
Convention & Trade Ctr. For info: Sue 
Moir, NEBC, 503/ 227-6361, sue@nebc.org 
or www.nebc.org

October 7 NE
Greater Platte River Basins Symposium, 
Lincoln. Downtown Holiday Inn. For 
info: Lorrie Benson, Water Center, 402/ 
472-7372, lbenson2@unl.edu or http://
watercenter.unl.edu/platte2010.asp

October 7-8 OR
Environmental & Natural Resources 
CLE - Environmental Law Year in 
Review, Troutdale. McMenamin’s 
Edgefi eld Manor. For info: http://osbenviro.
homestead.com/

October 7-9 CO
Global Commerce Forum: Energy, 
Logistics & the Environmental, 
Denver. Grand Hyatt. For info: www.
globalcommerceforum.org

October 8-10 OR
OSU Dept. of Fisheries & Wildlife 
75th Extravaganza, Corvallis. OSU 
Memorial Union Ballroom. For info: http://
fw.oregonstate.edu/75th/schedule.htm

October 10-13 AZ
113th National Association of Water 
Companies’ Annual Conference, Tucson. 
Loews Ventana Canyon. For info: www.
nawc.org/

October 11-13 CA
Hydrology Conference 2010: 
The Changing Physical & Social 
Environment: Hydrologic Impacts & 
Feedbacks, San Diego. Hilton Resort & 
Spa. For info: www.hydrologyconference.
com

October 13-14 WY
Natural Resource Decision-Making in 
Communications Course, Jackson. For 
info: www.uwyo.edu/enr

October 13-14 CA
San Joaquin River Restoration Tour 
(Field Trip), San Joaquin Valley. For 
info: Water Education Foundation, 
www.watereducation.org/toursdetail.
asp?id=845&parentID=821
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