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COLORADO AND WESTERN WATER LAW
A CONTINUING ALCHEMY

by Justice Greg Hobbs, Colorado Supreme Court

Introduction
 Colorado, like other western states, is experiencing rapid urbanization and increased 
expectations for use of its limited water supply.  In 1970 Colorado had a population of two 
million persons.  Colorado’s population is now 4.6 million and rising.  By 2030, 2.5 million 
more persons may be added.  Approximately one million acres of farm ground have yielded 
to urbanization in the past ten years.  
 Urbanizing communities want water left in the streams.  They also want water readily 
available for their use.  Yet the available water is severely limited by both natural and 
legal constraints.  The natural hydrograph is subject to wide variations through fl ood and 
drought.  Because of nine interstate compacts and three US Supreme Court “equitable 
apportionment” decrees, Colorado is entitled to consume only about one-third of the 
naturally available water in its streams and tributary groundwater aquifers.
 In contrast to an annual average of 16 million acre-feet of water available in Colorado 
watersheds (see map, page three), the drought year of 2002 produced only four million 
acre-feet (AF).  Most of that had to be delivered downstream to make the interstate delivery 
requirements.  Colorado lived on six million AF of water released from its nearly 2000 
reservoirs that had been stored in good water years, coming within one-half million AF of 
exhausting its live storage capacity.  Conservation measures, such as watering restrictions 
and rate hikes combined with citizen response to crisis, reduced customer municipal water 
demand by one-third in the Denver metropolitan communities.  
 This article has been written in conjunction with the American Bar Association’s 
(ABA’S) 25th Annual Water Law Conference.  The paradigm subject of this year’s 
conference: “Changing Values—Changing Confl icts” — is not new.  Confl ict and change 
have dramatically shaped western water law and policy over its entire 140+ year history.
 The age-old reality of western water scarcity and the beauty of this great western 
landscape continue to play their starring roles.
 What is truly new, however, is: (1) the huge population growth the western states 
have experienced since World War II; and (2) the persistent effort in more recent times to 
integrate environmental water values into the water law’s use right structure.  
 I am pleased to accept The Water Report’s invitation to address a decade of Colorado 
Supreme Court’s water decisions.  The early 21st Century drought and the over-appropriated 
status of three of Colorado’s four major river basins—the Platte, the Arkansas, the Rio 
Grande—are two themes laced throughout the Colorado Supreme Court’s 64 decisions 
issued between 1996 and 2006.
 These water decisions arose from actual facts and confl icts and thus provide windows 
into a shared community experience.  You might look upon them as vessels fl oating on the 
currents of precedent fl owing from the source of all law — i.e. the evolving customs and 
values of the people; or perhaps as new wine being poured into vintage water skins.
 Join me, if you will, in identifying these currents, these vessels, this process of 
alchemy.
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Water Is A Public Resource

 The profound depths of the rubric “water is a public resource” are still being plumbed.  In a case 
where overlying landowners claimed a right of ownership and control over underground aquifer storage, 
the nature and extent of the “Colorado Doctrine” was again tested.
 The Colorado Supreme Court responded by holding that Colorado law had wholly replaced the 
riparian and cujus common law doctrines, which tied water use rights to ownership of property abutting 
the stream or land overlying an aquifer.  This break from the common law was so complete as to make all 
surface water and groundwater in the state, along with the water-bearing capacity of streams and aquifers, 
a public resource dedicated to the establishment and exercise of water use rights created in accordance with 
the applicable law.
 The Colorado Doctrine arose from the “imperative necessity” of water scarcity in the western region, 
and includes these features: (1) water is a public resource, dedicated to the benefi cial use of public agencies 
and private persons wherever they might make benefi cial use of the water under use rights established as 
prescribed by law; (2) the right of water use includes the right to cross the lands of others to place water 
into transportation systems, occupy and convey water through those lands, and withdraw water from 
the natural water-bearing formations; and (3) the natural water-bearing formations may be used for the 
transport and retention of appropriated water.  This new common law of the arid region created a property-
rights-based allocation and administration system that promotes multiple use of a fi nite resource for 
benefi cial purposes.  Board of County Commissioners v. Park County Sportsmen’s Ranch, 45 P.3d 693, 706 
(Colo. 2002).
 In so holding, the court relied on a water act adopted by the fi rst Colorado Territorial General 
Assembly in 1861 and a series of United States Congress public domain acts, including the 1866 Mining 
Act and subsequent acts.

TOGETHER, THESE PAST STATE AND FEDERAL ACTS HAD:
(1) effectuated a severance of water from the land patents issuing out of the public domain 
(2) confi rmed the right of the states and territories to recognize rights to water established prior to the 

federal acts
(3) granted the right to states and territories to legislate in regard to water and water use rights.  

 Although the water and the water-bearing formations constitute a public resource, constructing a 
water feature on another person’s land — such as a ditch, reservoir, or well — requires the consent of the 
landowner or the exercise of the private right of condemnation over private lands upon payment of just 
compensation (see Article XVI, section 7, and Article II, sections 14 and 15, of the Colorado Constitution 
and implementing statutes).  Id., 45 P.3d at 711.  Other western states have similar condemnation statutes.
 The public’s water resource is allocated and administered by Colorado law according to four 
classifi cations.

COLORADO’S FOUR CLASSIFICATIONS FOR WATER ALLOCATION INCLUDE:
(1) waters of the natural stream, which includes surface water and groundwater that is tributary to the 

natural steam
(2) designated groundwater
(3) nontributary water outside of designated groundwater basins
(4) nontributary and not-nontributary Denver Basin water of the Dawson, Denver, Arapahoe, and 

Laramie-Fox Hills aquifers.  
Upper Black Squirrel Creek Ground Water Mgmt. Dist. v. Goss, 993 P.2d 1177, 1182 (Colo. 2000).

 All of these types of water belong to the public, but only the fi rst is subject to allocation by the 
Doctrine of Prior Appropriation under Article XVI, Sections 5 and 6, Colorado Constitution.  The other 
three types of groundwater are subject to allocation and administration by the Colorado General Assembly 
exercising its plenary authority.  Colorado Ground Water Commission v. North Kiowa-Bijou Groundwater 
Management District, 77 P.3d 62, 70 (Colo. 2003).
 The public’s water resource that has been federally reserved is allocated out of theretofore 
unappropriated water pursuant to the laws of the United States, and is administered by Colorado according 
to decrees entered by the United States courts or by the Colorado courts pursuant to the McCarran 
Amendment.  United States of America v. Colorado State Engineer, 101 P.3d 1072, 1079 (Colo. 2004).
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Interstate Compacts
 The State Engineer must enforce compact delivery requirements, adhering to the terms of the 
compact and consistent, insofar as possible, with Colorado constitutional and statutory provisions for 
priority administration.  In this manner, citizens of Colorado can partake reliably of the state’s compact 
apportionments through property rights perfected for benefi cial use within the state.  Simpson v. Highland 
Irrigation Company, 917 P.2d 1242, 1248 (1996).
 In 1956, Congress passed the Colorado River Storage Project Act (CRSPA).  It authorized the 
construction of several dams in the Upper Basin, including Glen Canyon, Flaming Gorge, Navajo, and the 
Wayne N. Aspinall Unit.  Congress enacted CRSPA to assist the Upper Basin states in developing their 
allocation of water, producing hydropower, and ensuring compact deliveries, among other uses. County 
Comm’rs v. Crystal Creek Homeowners’ Ass’n, 14 P.3d 325, 334-35 (Colo. 2000).
 Congress approved the construction and operation of these dams and reservoirs, including the 
Aspinall Unit, for the nonexclusive purposes of: (1) regulating the fl ow of the Colorado River; (2) storing 
water for benefi cial consumptive use; (3) making it possible for the States of the Upper Basin to utilize, 
consistent with the provisions of the Colorado River Compact, the apportionments made to and among 
them in the Colorado River Compact and the Upper Colorado River Basin Compact; and (4) providing for 
the reclamation of arid and semiarid land, for the control of fl oods, and for the generation of hydroelectric 
power, as an incident of the foregoing purposes.  Congress also stated that it did not intend for CRSPA to 
impede the Upper Basin’s development of the water apportioned to it by the Compact.  
 The CRSPA reservoirs are part of a plan to allow Colorado to develop and preserve compact 
apportionment.  The stored water provides Colorado with an ability to satisfy the compact delivery 
mandates without eroding other rights decreed to benefi cial use in the state.  By banking CRSPA water 
for compact deliveries and using the reservoirs for their other decreed purposes, Colorado continues 
development of its water entitlements.  The Aspinall Unit holds absolute decrees, and a right to use the 
water for the decreed purposes—including hydropower generation, recreational, and fi sh and wildlife uses.  
 The Colorado Supreme Court held, because only 15,700 acre-feet of water annually remained 
unappropriated in the upper Gunnison River basin, that Arapahoe County’s proposed transmountain 
diversion project was infeasible under Colorado’s “can and will” test.  This test requires the applicant for 
a conditional decree to show, taking into account the historic exercise of senior water rights, that there is 
unappropriated water yet available for benefi cial use by the proposed project.  Id. at 331, 333-34. 
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Benefi cial Use and Anti-Speculation

 The roots of Colorado water law reside in the agrarian, populist efforts of miners and farmers to resist 
speculative investment that would corner the water resource to the exclusion of actual users settling into the 
territory and state.
 In this context, Colorado’s adoption of the principle that the public owns the water, its complete 
departure from riparian-based water law, its constitutional limitations on maximum rates that individuals or 
corporate suppliers can charge for water, the actual benefi cial use limitation restricting the amount of water 
that can be appropriated from the public’s water resource, and the right to obtain a right-of-way to construct 
water facilities across the private lands of another with payment of just compensation, all refl ect the anti-
monopolistic under girding of the state’s water law.  High Plains A & M, LLC v. Southeastern Colorado 
Water Conservancy District, 120 P.3d 710, 719 n. 3 (Colo. 2005).
 Priority of appropriation for benefi cial use is the foundation upon which the exercise of decreed prior 
appropriation water rights in their original or changed form depends.  Under the statutes and case law, the 
appropriator or the appropriator’s agent appears in a conditional water right, absolute water right, or change 
of water right judicial proceeding for the purpose of demonstrating the actual benefi cial use to be made of 
the appropriation.   
 The applicant must show a legally vested interest in the land to be served and a specifi c plan and 
intent to use the water for designated purposes.  This requirement can be satisfi ed by a showing that the 
appropriator of record is a governmental agency, or a person who will use the changed water right for his 
or her own lands or business or has an agreement to provide water to a public entity and/or private lands or 
businesses to be served.  Id. at 720.
 A municipality may be decreed conditional water rights based solely on its projected future needs 
(without fi rm contractual commitments or agency relationships), but a municipality’s entitlement to such a 
decree is subject to the water court’s determination that the amount conditionally appropriated is consistent 
with the municipality’s reasonably anticipated requirements based on substantiated projection of future 
growth.  The water court can set a water yield limit below established need and availability, if necessary to 
protect injury to existing water rights.  City of Thornton v. Bijou Irrigation Co., 926 P.2d at 39, 48.  

A Water Right is a Right to Use a Portion of the Public’s Water Resource

 Because water is indispensable to life, allocation of the natural water supply to as many uses as 
possible is one of the highest priorities of government at all levels.  
 The objective of the water law system is to guarantee security, assure reliability, and cultivate 
fl exibility in the public and private use of this scarce and valuable resource.  Security resides in the 
system’s ability to identify and obtain protection for the right of water use.  Reliability springs from the 
system’s assurance that the right of water use will continue to be recognized and enforced over time.  
Flexibility emanates from the fact that the right of water use can be changed, subject to quantifi cation of the 
appropriation’s historic benefi cial consumptive use and prevention of injury to other water rights.  Empire 
Lodge Homeowners’ Association v. Moyer, 39 P.3d 1139, 1147 (Colo. 2001). 
 Colorado’s prior appropriation system centers on three fundamental principles: (1) that waters of the 
natural stream, including surface water and groundwater tributary thereto, are a public resource subject to 
the establishment of public agency or private use rights in unappropriated water for benefi cial purposes; (2) 
that water courts adjudicate the water rights and their priorities; and (3) that the State Engineer, Division 
Engineers, and Water Commissioners administer the waters of the natural stream in accordance with 
the judicial decrees and statutory provisions governing administration.  The right guaranteed under the 
Colorado Constitution is to the appropriation of unappropriated waters of the natural stream, not to the 
appropriation of appropriated waters.  Id. at 1147.  
 The property recognized as a Colorado prior appropriation water right is a right to use benefi cially a 
specifi ed amount of water, from the available supply of surface water or tributary groundwater, that can be 
captured, possessed, and controlled in priority under a decree.  This right may be exercised  to the exclusion 
of all others not then in priority under a decreed water right.  It comes into existence only by application 
of the water to the appropriator’s benefi cial use; the actual benefi cial use made of the appropriation then 
becomes the basis, measure, and limit of the appropriation.  Santa Fe Trail Ranches Prop. Owners Ass’n. v. 
Simpson, 990 P.2d 46, 53 (Colo. 1999).
 Appropriators of water native to a public stream have no automatic right to capture and reuse water 
after the initial application to benefi cial use.  Instead, return fl ows and seepage waters from application 
to a benefi cial use are part of the public’s water resource, and are subject to diversion and use under the 
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appropriations and associated system of priorities existing on the stream.  Ready Mixed Concrete Company 
in Adams County v. Farmers Reservoir and Irrigation Company, 115 P.3d 638, 642-43 (Colo. 2005).
Thus, a user of native water can make only one use of the diverted water.  A right to reuse return fl ows 
after the fi rst use of native waters can be established only through an independent appropriation in priority.  
Thornton v. Bijou, 926 P.2d at 65.  
 However, an importer of transmountain water (see map below) need not have an intent to reuse this 
water at the time of the original appropriation and importation to maintain the right to reuse that water 
to extinction (i.e. in its entirety).  The reuse right remains with the importer until the right is transferred 
by the importer or the importation ceases.  Id. at 70.  Appropriators on a stream have no vested right to a 
continuance of importation of foreign water which another has brought to the watershed.  Id. at 72.

 Property rights in water are usufructuary (i.e. use-based rights).  Ownership of the resource 
itself remains in the public.  Because actual benefi cial use defi nes the genesis and maturation of every 
appropriative water right, every decree includes an implied limitation that diversions cannot exceed that 
which can be used benefi cially, and that the right to change a water right is limited to that amount of 
water actually used benefi cially pursuant to the decree at the appropriator’s place of use.  Thus, the right 
to change a point of diversion, or type, place, or time of use, is limited in quantity by the appropriation’s 
historic benefi cial consumptive use.
 These limitations advance the fundamental principles of Colorado and western water law that favor 
optimum use, effi cient water management, and priority administration, and disfavor speculation and waste.  
Adherence to these principles serves to extend the benefi t of the resource to as many water rights as there 
is water available for use in Colorado.  Quantifi cation of the amount of water benefi cially consumed in the 
placement of water to the appropriator’s use guards against rewarding wasteful practices or recognizing 
water claims that are not justifi ed by the nature and extent of the appropriator’s need.  Santa Fe Trail 
Ranches, 990 P.2d at 54-55.
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Importance of Adjudication and Administration of Prior Appropriation Water Rights

 Adjudication and administration are essential to protection of prior appropriation water rights.  In 
1919, the General Assembly required adjudication of all such rights, in order to establish their priorities 
and enforce them.  The reason for adjudicating a water right is to realize the value and expectations that 
enforcement of that right’s priority secures.  Empire Lodge, 39 P.3d at 1148-49.
 From the water right owner’s standpoint, the reason for adjudicating the right is to realize the value 
and expectations secured through administration of that right’s priority.  If not adjudicated, the priority 
cannot be enforced by the State Engineer.  An express feature of the water law is maximization of as many 
decreed uses as possible within Colorado’s allocation of interstate-apportioned waters.  High Plains, 120 
P.3d at 718.

THE ESSENTIAL ELEMENTS OF A PRIOR APPROPRIATION WATER RIGHT INCLUDE:
• the priority date
• the location of diversion at the source of supply
• the amount of water for application to benefi cial use(s)

 Water rights are decreed to structures and points of diversion, in recognition that a water right is a 
right of use and constitutes real property, and the owners and users of such water rights may change from 
time-to-time.  Dallas Creek Water Co. v. Huey, 933 P.2d 27, 38-39 (Colo. 1997).
 Unlike state-created prior appropriation, federally-reserved water rights do not arise from application 
of water to an actual benefi cial use; but rather from the terms of the reservation determined in accordance 
with federal law.  Nevertheless, they are subject to identifi cation by adjudication in federal or state courts 
under the McCarran Amendment to determine their location, priority, quantity, and type of use, so they can 
be administered along with all other water rights.  United States of America v. Colorado State Engineer, 
101 P.3d at 1079.

Instream Flow and Lake Level Water Rights
 

 Instream fl ow and lake level water rights can be appropriated by the Colorado Water Conservation 
Board (Board).  These rights are creatures of statute, they do not require points of diversion, and they 
cannot be appropriated by any person or entity other than this state agency.  The Board holds them in the 
name of the people of Colorado for preservation of the environment to a reasonable degree.  Thornton v. 
Bijou, 926 P.2d at 93.  
 The Board may acquire interests in other water rights to supplement its instream fl ow water rights, 
by grant, purchase, donation, bequest, conveyance, lease, exchange or other contractual agreement, but 
may not use eminent domain or deprive the people of Colorado of their benefi cial use allocations under 
interstate law and compact, section 37-92-102(4), C.R.S.(2006).
 Instream fl ow water rights must be protected against injury by changes of water rights and 
augmentation plans.  Despite its junior status to prior-appropriated water rights, the legislature envisioned 
the primary value of an instream fl ow right to derive from the basic tenet of water law that preserves to a 
water right the maintenance of  stream conditions existing at the time of its appropriation.  
 Water right proceedings are typically concerned with either appropriating a new water right or 
adapting an existing water right to a new use.  To effectuate the General Assembly’s purpose of preserving 
the environment by ensuring the minimum streamfl ows deemed necessary for such preservation, the Board 
is entitled to necessary protective terms and conditions in the decree that approves a change of water right 
or augmentation plan. 
 Many Colorado basins are fully- or over-appropriated, and it is therefore infeasible to obtain a reliable 
supply of water based on new appropriations.  As a result, the majority of water right adjudications coming 
before the Colorado water courts—and thus the biggest threat to maintaining minimum fl ows—involve 
adapting old water rights to new water requirements through changes and plans for augmentation, including 
exchanges.  Absent an ability to assert injury against a senior water right adapting to a new or enlarged use, 
instream fl ows could be eliminated by a change of water right or plan for augmentation.
 Thus, a junior instream fl ow right may resist all proposed changes in time, place, or use of water 
from a source which in any way materially injures or adversely affects the decreed minimum fl ow, in the 
absence of adequate protective conditions in the change of water right or augmentation decree.  This rule 
best effectuates the clear legislative intent to protect and preserve the natural habitat through minimum 
streamfl ows.  
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 In the absence of this rule, senior diverters could simultaneously increase the supply of water yet 
divert around or from an existing instream fl ow right by a water project exchange or other means.  The 
legislature clearly did not intend this to happen.  The General Assembly identifi ed instream fl ows as the 
mechanism to effect a basic tenet of Colorado water law it statutorily recognized: “to correlate the activities 
of mankind with some reasonable preservation of the natural environment.”  Colorado Water Conservation 
Board v. City of Central, 125 P.3d 424, 439-40 (Colo. 2005).
 In addition to its water rights (water quantity) responsibilities, Colorado also administers water quality 
programs.  The legislature has prohibited the Colorado Water Quality Commission and the Water Quality 
Division from imposing minimum instream fl ows in the course of their water quality protection activities.  
These agencies must perform their duties subject to the restriction that “Nothing in this article shall be 
construed to allow the commission or the division to require minimum stream fl ows.”  This language 
reinforces the legislative intent expressed in the water right adjudication provisions that minimum stream 
fl ows are not a valid tool for protecting water quality.  Thornton v. Bijou, 926 P.2d at 93.

In-Channel Recreational Water Rights

 The Colorado General Assembly has enacted statutory provisions for the appropriation of recreational 
in-channel diversion water rights, sections 37-92-103(10.3), 37-92-102(6)(b), and 37-92-305(13) , C.R.S. 
(2006).  These water rights are limited to appropriation in priority by a county, municipality, city and 
county, water district, water and sanitation district, water conservation district, or water conservancy 
district.  See Knox, TWR #30.
 Such rights involve the diversion, capture, control, and placement to benefi cial use of water between 
specifi c points defi ned by in-channel control structures.  They are limited to the minimum amount of stream 
fl ow needed for a reasonable recreational experience in and on the water from April 1 to Labor Day of 
each year, unless the applicant can demonstrate that there will be demand for the reasonable recreational 
experience on additional days.  They are also limited to a specifi ed fl ow rate for each period claimed by the 
applicant.  
 Within 30 days of initiating a fi ling for adjudication of such a water right, the applicant must submit a 
copy of it to the Colorado Water Conservation Board.  After deliberation in a public meeting, the Board is 
obligated to consider a number of factors and make written fi ndings as to each.

BOARD FINDINGS REGARDING RECREATIONAL IN-CHANNEL DIVERSION APPLICATIONS MUST INCLUDE:
(1) whether the adjudication and administration of the recreational in-channel diversion would materially 

impair the ability of Colorado to fully develop and place to consumptive benefi cial use its compact 
entitlements

(2) whether exercise of the right would cause material injury to instream fl ow rights appropriated by the 
board

(3) whether adjudication and administration of the right would promote maximum utilization of the 
waters of the state  

 The water court must consider the Board’s fi ndings of fact, which are presumptive as to such facts, 
subject to rebuttal.  In addition, the water court must consider evidence and make certain affi rmative 
fi ndings.

WATER COURT AFFIRMATIVE FINDINGS MUST INCLUDE DETERMINING THAT THE RECREATIONAL IN-CHANNEL 
DIVERSION WILL: 

(1) not materially impair the ability of Colorado to fully develop and place to consumptive benefi cial use 
its compact allocations 

(2) promote maximum utilization of waters of the state
(3) include only that reach of stream that is appropriate for the intended use
(4) be accessible to the public for the recreational in-channel use proposed
(5) not cause material injury to the board’s instream fl ow water rights.  

 The statute contains other criteria for determining the fl ow rate and for state engineer enforcement.
 The 2006 legislative amendments occurred after the Colorado Supreme Court issued its opinion 
addressing a prior version of the statute, under which previous and now-grandfathered recreational water 
rights were established.  Colorado Water Conservation Board v. Upper Gunnison River Water Conservancy 
District, 109 P.3d 585 (Colo. 2005).
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“Can and Will” Test for Conditional Water Right and Diligence Decrees

 The anti-speculation doctrine noted above prohibits the acquisition of a conditional right without a 
specifi c plan to possess and control available-yet-unappropriated water for a specifi c benefi cial use.  This 
doctrine applies to the initial entry of a conditional water right decree (subject to the can and will test) and 
to subsequent diligence decrees.    
 A conditional water right is a placeholder in the priority system pending placement of the water to 
actual benefi cial use.  It encourages development of water resources by allowing the applicant to complete 
fi nancing, engineering, and construction with the certainty that if its development plan succeeds, it will be 
able to obtain an absolute water right with an antedated priority specifi ed in the conditional decree.  
 The conditional water right decree holder must appear before the water court in diligence proceedings 
once every six years to demonstrate that suffi cient work has occurred to move the project toward 
completion.  Unless the applicant makes this showing, the conditional right is speculative and violates the 
anti-speculation doctrine.  In this respect, the anti-speculation doctrine and the can and will requirement are 
closely related, although the can and will test is slightly more stringent.  
 In general, the can and will test requires an applicant to establish a substantial probability that this 
intended appropriation can and will reach fruition.  Proof of such a substantial probability involves use of 
current information and necessarily imperfect predictions of future events and conditions.   
 In one example, the water court concluded that an applicant’s oil shale project was technically feasible 
given current technology, and applicant would complete the project when the current economic conditions 
facing the oil shale industry no longer exist.  The General Assembly had enacted a statutory provision that 
the infeasibility of oil shale development under current economic conditions should not cause loss of a 
conditional right.  Mun. Subdist., N. Colo. Water Conservancy Dist. v. OXY USA, Inc., 990 P.2d 701, 708 
(Colo. 1999).
 Federal environmental and land use laws may prevent issuance of a conditional or diligence decree 
if a project is not feasible.  For example, the Federal Land Policy and Management Act of 1976 (and the 
regulations that implement the Act) grant the Forest Service the authority to issue Special Use Permits 
(SUPs) for National Forest land.  Applicants must seek a permit from the Forest Ranger or Supervisor 
with jurisdiction over the affected area, but the application itself does not convey any use rights.  Upon 
receipt of the application, the Forest Service does an initial screening for minimum requirements.  If the 
applicant cannot meet the minimum standards, the Forest Service will deny the application without further 
consideration.
 The Forest Service District Ranger denied West Elk’s SUP application because it failed to meet a 
minimum requirement that the SUP cannot confl ict or interfere with National Forest uses.  Upon review, 
the forest supervisor agreed.  Without an SUP, West Elk could not put the water to benefi cial use.  West 
Elk presented insuffi cient evidence to the water court to demonstrate a substantial probability that it will 
eventually obtain an SUP.  Accordingly, the water court properly granted summary judgment against West 
Elk.  West Elk Ranch LLC. v. United States, 65 P.3d 479, 482-83 (Colo. 2002).
 The purpose of the can and will statute is to subject conditional rights to continued scrutiny to prevent 
the hoarding of priorities (and water rights) to the detriment of those seeking to apply the state’s water 
benefi cially.  The General Assembly intended to reduce speculation associated with conditional decrees 
and to increase the certainty of the administration of water rights in Colorado.  Accordingly, the substantial 
probability standard is employed to curb indefi nite speculation, not to protect a conditional water right 
where only the thinnest possibility remains that the project can and will be completed.
 In a diligence proceeding, the water court and the Colorado Supreme Court cancelled the prior-issued 
conditional water right for a hydroelectric project.  The feasibility of the project depended, in part, upon 
the proposed use of the US Bureau of Reclamation’s Taylor Park Reservoir as a forebay and afterbay, and 
the installation and use of a pumping station at Taylor Park Reservoir.  There was no proceeding pending 
to obtain the approvals required to be issued by the federal government, and no factual showing that the 
applicant would ever receive them.  Natural Energy Resources Company v. Upper Gunnison River Water 
Conservancy District, 142 P.3d 1265, 1277-78 (Colo. 2006).

 
Tributary Groundwater Like Surface Water is Subject to Priority Adjudication and Administration

 Through the 1969 Water Right Determination and Administration Act (1969 Act), the General 
Assembly enacted basic tenets of Colorado water law that include conjunctive use of surface water and 
tributary groundwater for priority adjudication and administration.
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BASIC TENETS OF THE 1969 ACT INCLUDE:
(1) a natural stream consists of all underfl ow and tributary waters
(2) all waters of the natural stream are subject to appropriation, adjudication, and administration in the 

order of their decreed priority
(3) the policy of the state is to integrate the appropriation, use, and administration of underground water 

tributary to a stream with the use of surface water in such a way as to maximize the benefi cial use of 
all of the waters of the state

(4) the conjunctive use of ground and surface water shall be recognized to the fullest extent possible, 
subject to the preservation of other existing vested rights in accordance with the law

Park County Sportsmen’s Ranch, 45 P.3d at 704-05.

 Another basic tenet of Colorado water law is that junior appropriators are entitled to maintenance of 
the conditions on the stream which existed at the time of their respective appropriations.  This protection 
extends not only to surface water users but to users of all water tributary to a natural stream, including 
appropriators of tributary underground water, and to appropriators’ rights in return fl ows.  Thornton v. 
Bijou,  926 P.2d at 80.  Colorado law contains a presumption that all groundwater is tributary to the surface 
stream unless proved or otherwise provided by statute.  Park County Sportsmen’s Ranch, 45 P.3d at 702.   
 The 1969 Act provides the statutory framework for implementing the constitutional right to divert 
the unappropriated surface water and tributary groundwater.  The 1969 Act created the current system of 
seven water divisions and water courts.  It also vested the State, seven Division Engineers, and local water 
commissioners with administrative duties.  These duties include the non-discretionary duty to administer 
rights to waters subject to the 1969 Act according to the prior appropriation system.  Gallegos v. Colo. 
Ground Water Commission, 147 P.3d 20 (Colo. 2006).

                                                                                                                                                         (continued)
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Conditions for Establishing a Conditional Use Right in Aquifer Storage

 An application to establish a conditional right to utilize an aquifer for storage of artifi cially recharged 
water must meet certain conditions.

MINIMALLY, THE APPLICANT FOR SUCH A RIGHT:
(1) must capture, possess, and control the water it intends to put into the aquifer for storage
(2) must not injure other water use rights, either surface or underground, by appropriating the water for 

recharge
(3) must not injure water use rights, either surface or underground, as a result of recharging the aquifer 

and storing water in it
(4) must show that the aquifer is capable of accommodating the stored water without injuring other water 

use rights
(5) must show that the storage will not tortiously interfere with overlying landowners’ use and enjoyment 

of their property
(6) must not physically invade the property of another by activities such as directional drilling, or 

occupancy by recharge structures or extraction wells, without proceeding under the procedures for 
eminent domain

(7) must have the intent and ability to recapture and use the stored water
(8) must have an accurate means for measuring and accounting for the water stored and extracted from 

storage in the aquifer 
Park County Sportsmen’s Ranch, 45 P.3d at 704-05 n.19.

 Relying on fi ndings it made, the water court in the subsequent Park County Sportsmen’s case held 
that the groundwater model (as operated in the case) failed to produce suffi ciently reliable results to permit 
a reasonably accurate determination of the timing, amount, and location of depletions, or the timing and 
amount of aquifer recharge.  The water court further held that the surface water model (as operated in this 
case) failed to produce suffi ciently reliable results to permit a reasonably accurate determination of either 
average stream fl ow or legal availability of augmentation water.  In upholding the water court’s dismissal 
of the conditional decree application, the Colorado Supreme Court relied upon the water court’s fi ndings 
that the models were unsuitable in the case and did not assist reliably in meeting the applicant’s burden of 
predicting and protecting against injury to other water rights.  City of Aurora v. Colorado State Engineer, 
105 P.3d 595, 608, 612-13 (Colo. 2005).

Changes of Water Rights - Injury Rule

 The need for security and predictability in the prior appropriation system dictates that holders of 
vested water rights are entitled to the continuation of stream conditions as they existed at the time they fi rst 
made their appropriation.  From this principle springs the equally well-established rule that a change of 
water right cannot be approved if the change will injuriously affect the vested rights of other water users.  
 A classic form of water right “injury” involves diminution of the available water supply that a water 
rights holder would otherwise enjoy at the time and place and in the amount of demand for benefi cial use 
under the holder’s decreed water right, operating on a priority basis.  To ensure that this most fundamental 
condition on the right to change the use of a water right is satisfi ed, a change in use must be accomplished: 
(1) by proper court decree; (2) only for the extent of use contemplated at the time of appropriation; and 
(3) strictly limited to the extent of formal actual usage.  Implicit within these basic precepts of the prior 
appropriation system is the elementary and straightforward principle that a change in the use of a water 
right cannot effect an enlargement in the use of that right.  Farmers Reservoir and Irrigation Company v. 
City of Golden, 44 P.3d 241, 245-46 (Colo. 2002). 
 The subject of a change decree proceeding is a conditional or an absolute water right.  The status of 
the appropriation and the appropriator are subject to identifi cation, examination, and verifi cation in the 
change proceeding.  A change of water right decree recognizes that the priority of the existing right can 
be operated for new uses at different locations under conditions necessary to maintain the appropriation 
without injury to other decreed appropriations.  

FOR EXAMPLE, COLORADO WATER LAW APPLICABLE TO CHANGES OF WATER RIGHTS FROM AGRICULTURAL TO MUNICIPAL 
USE INCLUDES THE FOLLOWING:

(1) the water resource is the property of the public
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(2) the priority of a use right obtained by irrigating a particular parcel of land is a property right that can 
be separated from the land

(3) the owner of the use right may sell it to another person or governmental entity
(4) the courts may decree a change in the point of diversion, type, time, and/or place of benefi cial use, 

subject to no injury of other water rights.  
High Plains, 120 P.3d at 718.

 Each water right includes a specifi c site identifi ed by the point of the diversion and the place to which 
the water is delivered for actual benefi cial use.  A water right requires both an appropriator and a place 
where the appropriation is put to actual benefi cial use.  Accordingly, a change decree recognizes a new 
situs for the appropriation.  A basic predicate of an application for a decree changing the place of use, is 
a suffi ciently described actual benefi cial use to be made at an identifi ed location or locations under the 
change decree.  Id. at 720-21.
 Over an extended period of time, a pattern of historic diversions and use under the decreed right 
at its place of use will mature and become the measure of the water right for change purposes, typically 
quantifi ed in acre-feet of water consumed.  Williams v. Midway Ranches Property Owners Ass’n, Inc., 938 
P.2d 515, 521 (Colo. 1997).
 Thus, the decreed fl ow rate at the decreed point of diversion is not the same as the matured measure 
of the water right.  Into every decree awarding priorities is read the implied limitation that diversions are 
limited to those suffi cient for the purposes for which the appropriation was made.  Because water rights 
are usufructuary in nature, the measure of a water right is the amount of water historically withdrawn and 
consumed over time in the course of applying water to benefi cial use under the appropriation, without 
diminishment of return fl ows upon which other water rights depend.  
 Determining the historic usage of a tributary water right is not restricted to change and augmentation 
plan proceedings.  Equitable relief is available, upon appropriate proof, to remedy expanded usage which 
injures other decreed appropriations.  Id. at 522-23.  When historical usage has been quantifi ed for a 
ditch system by previous court determination, the yield per share which can be removed for use in an 
augmentation plan is not expected to differ from augmentation case to augmentation case, absent a showing 
of subsequent events which were not previously addressed by the water court but are germane to the injury 
inquiry in the present case.  Id. at 526.
 Colorado statutes address six features of a judgment and decree involving changes of water rights and 
augmentation plans.

THESE SIX FEATURES INCLUDE:  
(1) the judgment and decree for changes of water rights and augmentation plans must contain a retained 

jurisdiction provision for reconsidering the question of injury to the vested rights of others
(2) the water judge has discretion to set the period of retained jurisdiction
(3) the water judge has discretion to extend the period of retained jurisdiction
(4) the water judge’s fi ndings and conclusions must accompany the condition setting forth the period of 

retained jurisdiction
(5) all provisions of the judgment and decree are appealable upon their entry, including those relating to 

retained jurisdiction or extension of retained jurisdiction
(6) the water judge has discretion to reconsider the injury question.  
Farmers Reservoir and Irrigation Co. v. Consolidated Mutual Water Co., 33 P.3d 799, 808 (Colo. 2001).

 The terms and conditions of a change of water right decree shall include provisions for revegetation 
of lands from which water is removed, section 37-92-305(4.5)(a), C.R.S.(2006).  The water court can 
also impose transition mitigation payments to offset reduced property tax revenues, as well as bonded 
indebtedness payments, due to the removal of agricultural water from one county for use in another (section 
37-92-305(4.5)(b), C.R.S.(2006)).

Augmentation Plans

 The General Assembly chose to implement a policy of maximum fl exibility that also protected the 
constitutional Doctrine of Prior Appropriation.  Through the 1969 Act, the General Assembly created a 
new statutory authorization for water uses that, when decreed, are not subject to curtailment by priority 
administration.  This statutory authorization is for out-of-priority diversions for benefi cial use that operate 
under the terms of decreed augmentation plans.  Plans for augmentation allow diversions of water 
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out-of-priority while ensuring the protection of senior water rights.  Decreed water rights receive a 
replacement water supply that offsets the out-of-priority depletions.  Replacement water can come from any 
legally available source of water, such as mutual ditch company shares, successive use of transmountain 
water, nontributary water, and/or artifi cial recharge of aquifers to generate augmentation credits.  
Depletions not adequately replaced shall result in curtailment of the out-of-priority diversions.  Empire 
Lodge v. Moyer, 39 P.3d at 1150.
 As a result of the 1969 Act’s stated policy of conjunctive use, wells were required to be integrated 
into the priority system.  The Act encouraged the adjudication of existing wells by allowing well owners 
who fi led an application by July 1, 1971, to receive a water decree with a priority dating back to their 
original appropriation date.  The 1969 Act introduced the concept of augmentation plans into the water law 
adjudication and administration scheme as the primary means to integrate tributary groundwater into the 
state priority system.  Simpson v. Bijou Irrigation Co., 69 P.3d 50, 60 (Colo. 2003).
 The General Assembly’s intent was to consign the matter of approving ongoing out-of-priority 
groundwater diversions using replacement water exclusively to the water courts.  In 1969 and in 1977, 
when it repealed the State Engineer’s short-lived temporary augmentation plan approval authority, the 
General Assembly rejected the idea of granting the State Engineer such approval power due to concern 
over overlapping administrative and judicial authority and the inordinate amount of power this would have 
vested in the State Engineer.  
 Even when the State Engineer was given temporary approval authority during the period between 
1974 and 1977, that approval was conditioned upon the water user having fi led an augmentation plan 
application in water court.  Those bills which were enacted into law in 1969 and 1977 evidenced a steadfast 
legislative intent to make augmentation plan approval an adjudicatory function of the water courts as 
opposed to an administrative task of the State Engineer.  
 Any lingering doubt as to this intent was conclusively put to rest with the enactment in 2002 of section 
37-92-308, 10 C.R.S. (2002).  The statute unambiguously provided that it is the province of the water 
courts to approve and decree augmentation plans, except in four limited circumstances set forth in that law, 
which allow the State Engineer to grant temporary substitute supply plan approval pursuant to the express 
provisions of those subsections.  Id. at 62-63.
 Section 37-92-305(3), C.R.S. (2006) expressly requires that augmentation plans be made with due 
regard for the rights of other appropriators of the same water source.  A water court proceeding for approval 
of an augmentation plan is mandatory and can be approved only if there is no injurious effect to a vested 
water right.  When injury is likely, terms and conditions may be included in decrees for augmentation plans 
to prevent injury.  If the substituted water is of a quantity and quality that meets the requirements for which 
the water of the senior appropriator has normally been used, the proposed substitution must be accepted.  
City of Thornton v. City and County of Denver, 44 P.3d 1019, 1025 (Colo. 2002).

Temporary Changes
 
 In addition to permanent changes of water rights, Colorado water law now allows for a variety of 
means by which the type or place of use decreed to a water appropriator may be changed temporarily upon 
approval by the State Engineer. 

ALLOWED TEMPORARY WATER RIGHT CHANGES INCLUDE: 
(1) water banking programs for leasing, loaning, and exchanging stored water rights
(2) exchanges of water between streams or between reservoirs and ditches
(3) loans between agricultural water users in the same stream system for up to 180 days in a year
(4) temporary interruptible water supply agreements for up to three-out-of-ten years.  
ISG, LLC v. Arkansas Valley Ditch Association, 120 P.3d 724, 732 (Colo. 2005).

 The statutorily authorized temporary changes of use proceed through the state or division engineer.  
Each of the temporary changes requires particular evidence to be presented regarding the timing, duration, 
purpose, and volumetric measure of the temporary change to be made and approved.  For example, the 
applicant for an interruptible water supply agreement is required to submit a written report estimating 
historical consumptive use, return fl ows, and potential for injury.  The state engineer provides copies of 
approval or denial to all parties and the decision can be reviewed by the water court.
 On appeal, the water court reviews questions of injury.  The water court may review the applicant’s 
initial estimate of the historic consumptive use of water and the state or division engineer’s determination 
that no injury to other users will result.      
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 By enacting these statutes, the General Assembly has authorized short-term changes that do not 
penalize the appropriator owning the water right in any subsequent change of water right proceeding.  The 
methodology for calculating historic consumptive use of the water rights over a representative period of 
time for a permanent change will not count or discount the years of authorized temporary use.  Statutes 
provide that temporary nonuse of water under state conservation programs, municipal conservation 
programs, approved land fallowing programs, or water banks does not indicate an intent to abandon or 
discontinue permanent use.  
 The legislature clearly intended to promote fl exibility in the administration of water rights, especially 
in the circumstances of temporarily transferring water from agricultural use to municipal use on a contract 
basis.  It did not intend to penalize owners of decreed appropriations for properly taking advantage of these 
statutes in accordance with their terms.  Id. at 733-34.
 In its 2006 session, the Colorado General Assembly authorized rotational crop management contracts 
that may be the subject of change of water right applications and decrees, sections 37-92-103(10.6) and 
37-92-305(3), C.R.S. (2006).  These are written contracts in which owners or groups of owners of irrigation 
water rights agree, by fallowing and crop rotation, to implement a change of the rights to a new use by 
foregoing irrigation of a portion of the lands historically irrigated, without injury to other water rights.   

Allocation of Groundwater Not Subject to the State Constitutional Doctrine of Prior Appropriation

 The three categories of groundwater that are not subject to allocation by the constitutional Doctrine 
of Prior Appropriation, but rather to the plenary authority of the General Assembly are: (1) designated 
groundwater, (2) nontributary groundwater, and (3) Denver Basin groundwater of the Dawson, Denver. 

Arapahoe, and Laramie-Fox Hills formations. 
Colorado Ground Water Commission v. North 
Kiowa-Bijou, 77 P.3d at 70-72.
 Designated groundwater includes water 
that is not tributary to any stream and other water 
not available for the fulfi llment of decreed surface 
rights.  Use of this water has a de minimus effect on 
any surface stream.  Colorado’s 1965 Groundwater 
Management Act provides that the Colorado Ground 
Water Commission can draw—and from time to 
time redraw— the boundaries of any designated 
groundwater basin.  
 The Ground Water Commission has 
permitting authority over the allocation and use 
of designated groundwater utilizing a modifi ed 
Doctrine of Prior Appropriation, whereas surface 
water and tributary groundwater are subject to 
allocation under the Doctrine of Prior Appropriation, 
adjudication by the water courts, and enforcement 
by the State Engineer pursuant to the 1969 Act.  
 Under the modifi ed prior appropriation 
system, the Commission is charged with the task 
of permitting the full economic development of 
designated ground water resources, protecting 
prior appropriators of designated ground water, and 
allowing for reasonable depletion of the aquifer.  
The General Assembly made the Commission’s 
powers to curtail the pumping of junior wells for 
the benefi t of senior appropriators discretionary.  
Gallegos v. Colo. Ground Water Commission, 147 
P.3d 20 (Colo. 2006).     
 There are currently eight designated 
groundwater basins (see map).  They comprise a 
large portion of Colorado’s eastern high plains.  
Upper Black Squirrel Creek Ground Water Mgmt. 
Dist. v. Goss, 993 P.2d at 1184.
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 Use of nontributary ground water outside of designated basins and Denver Basin groundwater is 
subject to the 1965 Ground Water Management Act, but not to the jurisdiction of the Colorado Ground 
Water Commission.  Nontributary groundwater is groundwater the withdrawal of which will not, within 
100 years, deplete the fl ow of a natural stream at an annual rate greater than one-tenth of one percent of the 
annual rate of withdrawal, section 37-90-103(10.5), C.R.S. (2006).  
 The General Assembly subjected nontributary groundwater and Denver Basin groundwater (whether 
inside or outside of a designated basin) to an overlying land owner allocation system.  The overlying 
landowner may pump at a rate of 1/100th per year the quantity of aquifer water under the land (100-year 
aquifer life).  Colorado Ground Water Commission v. North Kiowa-Bijou, 77 P.3d at 74.  
 Regardless of whether water rights are obtained in accordance with prior appropriation law, or 
pursuant to the Ground Water Management Act, no person “owns” Colorado’s public water resource as a 
result of land ownership.  The right to use designated groundwater, nontributary groundwater outside of 
a designated basin, or Denver Basin groundwater is purely a function of statute, and landowners do not 
have an absolute right to ownership of water underneath their land.  Chatfi eld East Well Company, Ltd. v. 
Chatfi eld East Property Owners Association, 956 P.2d 1260, 1268-70 (Colo. 1998).   
 Landowners have an inchoate right to extract and use the nontributary and Denver Basin groundwater.  
The right to use such water does not vest until the landowner or an individual with the landowner’s consent 
constructs a well in accordance with a well permit from the state engineer and/or applies for and receives 
water court adjudication.  Until vesting occurs, nontributary groundwater allocation and use is subject to 
legislative modifi cation or termination.  Bayou Land Co. v. Talley, 924 P.2d 136, 148-49 (Colo. 1996).

Conclusions

 In the decade spanning closure of the 20th Century and commencement of the 21st Century, the 
Colorado Supreme Court has faced in its water decisions the reality of rapid population growth, the same 
cyclical limited water supply, and the statutory creation of new water use rights such as instream fl ow and 
recreational in-channel water rights.
 There is essentially no “new water” available for appropriation within Colorado from the waters of 
the Platte, the Arkansas, and the Rio Grande watersheds, and only a limited quantity of water, perhaps 
400,000 acre-feet, that remains to be put to actual benefi cial consumptive use under Colorado’s allocation 
of Colorado River Compact waters.   
 Much of the business of the Colorado water courts and the Colorado Supreme Court now involves 
review of change of water rights from agricultural to municipal use, and augmentation plans that allow 
out-of-priority diversions to be made by replacing depletions to over-appropriated streams, so that 
decreed water rights will not be injured by the new water uses that are primarily municipal, commercial, 
recreational, and environmental in nature.
 Colorado has had an active market in the sale and purchase of senior water rights.  The more senior 

the water right’s priority date, the more 
valuable the water right.  Valuable rights 
also include those with good direct fl ow 
and storage historic benefi cial consumptive 
use associated with them, based on past 
water supply and diversion records.  If 
the priority system is not enforced by 
courts and the water offi cials, however, 
established water rights are devalued 
and the market will not function as a 
redistribution mechanism to serve the 
newer uses.  
 The newer uses include not only 
the needs of all the new residents, but also 
the restoration of low water fl ows in certain 
stream segments, and the preservation 
of agricultural water for open space and 
wildlife habitat, through the temporary 
change, leasing, and land and water 
conservation trust statutes the General 
Assembly has recently enacted.



February 15, 2007

Copyright© 2007 Envirotech Publications; Reproduction without permission strictly prohibited. 15

The Water Report

Colorado
Water Law

History of
Importance

ESA Efforts

Roundtable 
Process

 The Doctrine of Prior Appropriation is a law of scarcity not of plenty.  Due to drought and a dearth 
of decreed augmentation plans that adequately replace injurious depletions to seniors in over-appropriated 
rivers, the State Engineer was recently required to curtail nearly 1000 junior wells that withdraw tributary 
groundwater in the South Platte basin.  This caused a reduction in property values and great hardship to 
many families.  Yet, non-enforcement of the water law would have deprived senior water right users of their 
valuable property rights perfected through prior-established benefi cial water use.
 Management of the available water supply has always been the key to life in the western United 
States.  The four reservoirs the ancient Puebloans built and operated at Mesa Verde (see picture, page 14) 
between 750 and 1180 are testament.  So, too, is the operation of the oldest continuous Colorado water 
right that precedes the establishment of Colorado Territory in 1861 — the 1852 San Luis People’s Ditch 
(see picture, this page) built by Hispano settlers from New Mexico onto the Sangre de Cristo land grant in 
Colorado’s San Luis Valley.
 Colorado is an active participant in the endangered species recovery plans for the Colorado River 
Basin and the Platte River Basin.  These joint efforts of the United States and the watershed states of 
the awesome Continental Divide bridge a wide range of the public interest in benefi cial water use and 
environmental restoration and preservation.
 Colorado has established a water roundtable process in every hydrological region of the state, 
coordinated by a statewide roundtable, to plan for the state’s future, sections 37-75-101-106, C.R.S. (2006).  
The General Assembly has charged these roundtables with looking to the needs of each basin, and to 
Colorado as a whole, in negotiating agreements where possible to meet Colorado’s future water needs and 
to resolve confl ict in the midst of change.

 Because of the political, social, and fi nancial costs 
of large-scale new projects or water transfers, demand 
reduction and conservation measures that include less water 
devoted to landscaping are becoming the fi rst tier of water 
planning.  The second tier is water sharing among users, for 
example, through exchanges, stored water banks, leases of 
water, and rotational crop management agreements between 
the agricultural and municipal sectors.  The third tier is the 
application of technologies that include reuse of treated 
water, recharge of aquifers to generate augmentation credits, 
desalinization, cloud seeding, off-stream and underground 
storage, enlargement of existing dams and reservoirs, and 
measures for drought-year sharing of water, such as those 
proposed in 2006 by the Colorado River Basin states.  In 
over-appropriated stream systems, changes of water rights 
and augmentation plans will be necessary to meet the needs 
of urbanizing communities.   
 The landscape of Colorado and the West will 
continue to be the landscape of the customs and values of 
the people established and enforced through their water law 
and policy.  
FOR ADDITIONAL INFORMATION: JUSTICE GREG HOBBS,
303/ 861-111 x248
or email: gregory.hobbs@judicial.state.co.us

Justice Greg Hobbs took offi ce as a member of the 
Colorado Supreme Court on May 1, 1996.  He practiced 
water, environmental, land use and transportation law for 
25 years before that.  He is a co-convener of the western 
water judges educational project, Dividing the Waters; Vice 
President of the Colorado Foundation for Water Education; 
and the author of Citizen’s Guide to Colorado Water Law, 
Second Edition (Colorado Foundation for Water Education 
2004), In Praise of Fair Colorado, The Practice of Poetry, 
History, and Judging (Bradford Publishing Co. 2004), 
and Colorado Mother of Rivers, Water Poems (Colorado 
Foundation for Water Education 2005).    
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WATER TRANSFERS & THE CLEAN WATER ACT
by Richard M. Glick, Davis Wright Tremaine LLP

Introduction
       

 Settlement of the West has depended on the large-scale transfer of water within and between 
basins.  Transfers are diversions of water from rivers, lakes and streams through canals, ditches, tunnels 
and sometimes through natural stream channels.  Water moves by pump and gravity to support irrigated 
agriculture, public water systems, power generation, fl ood control and watershed restoration.  Water is also 
stored in reservoirs behind an interrelated system of dams, sometimes for later use or simply to regulate 
and re-regulate fl ows.  Most of this development has been carried out by the federal government operating 
through the US Army Corps of Engineers and US Bureau of Reclamation.  However, much development 
has also been driven by the states, water and irrigation districts and investor-owned utilities.  Each of these 
facilities involved massive investments of public money, either through taxes or utility rates.
 These developments were initially praised in terms of reclaiming the wilderness and making the desert 
bloom.  The early developers’ vision was lionized in the popular culture, as in Woody Guthrie’s “Roll On 
Columbia”— a paean to the Grand Coulee Dam.  In fact, these projects accomplished their purpose, which 
was to encourage people to settle the West.  But this progress came at a price and much as been written in 
the last two decades about the environmental destruction accompanying water system development.  See 
Cadillac Desert: The American West and its Disappearing Water, Mark Reisner (Penguin Books 1986) 
and the more recent Water Follies: Groundwater Pumping and the Fate of America’s Fresh Waters, Robert 
J. Glennon (Island Press 2002).  These and other writings have fueled a large and growing conservation 
movement directed at mitigation for depredations associated with water projects, and sometimes their 
removal.  Ongoing litigation involving dams on the Columbia-Snake River and the Klamath River are two 
prominent examples from the Pacifi c Northwest. 
 In the past several years, environmental organizations and Native American tribes have sought to 
enlist the federal Clean Water Act (CWA) in the struggle to impose mitigation requirements on existing 
water storage and delivery systems.  In the hydroelectric relicensing context, they have successfully argued 
that dam projects that pass through but do not add pollutants to the stream below, are still subject to section 
401 of the CWA.  S. D. Warren v. Maine Board of Environmental Protection, 547 US ___ (2006). See 
Glick, TWR 28.  More problematic are cases seeking to require a National Pollutant Discharge Elimination 
System (NPDES) permit under CWA section 402 for water transfers.  The US Supreme Court had the 
opportunity to resolve a split among the circuits, but did not.  In South Florida Water Management Dist. v. 
Miccosukee Tribe of Indians, 541 US 95 (2004), the Court held that an NPDES permit may be required for 
water transfers where the discharge and receiving waters are “meaningfully distinct.”  541 US at 112.  The 
Court remanded back for further evidence on this issue. See Glick, TWR #2.
 Since Miccosukee, the US Environmental Protection Agency (EPA) fi rst issued an “Agency 
Interpretation” (Aug. 5, 2005) and then proposed a rule declaring water transfers exempt from CWA 
section 402.  71 Fed. Reg. 32887 (2006).  However, it is not at all clear whether these rules will be adopted, 
accepted by the courts or found applicable to a number of water transfer scenarios.  It seems likely that 
most inter-basin transfers resulting in the introduction of pollutants will require a permit.  Intra-basin 
transfers or dam pass-throughs of infl owing pollution probably will not, assuming no addition of pollutants.  
 This article fi rst examines the relevant provisions of the CWA that bear on the imposition of permit 
requirements on water transfers and dams and then reviews relevant judicial and agency interpretations to 
glean for guidance, such as it is.

Clean Water Act Requirements

 Section 101 of the CWA proclaims its purpose to be “to restore and maintain the chemical, physical, 
and biological integrity of the Nation’s waters.”  33 USC § 1251(a).  The Act prohibits “the discharge of 
any pollutant by any person” except in compliance with the Act.  33 USC § 1311.  Section 502(12) of the 
CWA defi nes “discharge of a pollutant” as “any addition of any pollutant to navigable waters from a point 
source.”  33 USC § 1362(12).  “Pollutant is defi ned as “dredged spoil, solid waste, incinerator residue, 
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, 
heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural 
waste discharged into water.”  CWA 502(6), 33 USC § 1362(6).  “Point source” is defi ned in pertinent part 
as “any discernible, confi ned and discrete conveyance, including but not limited to any pipe, ditch, channel, 
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tunnel, conduit, well, discrete fi ssure, container, rolling stock, concentrated animal feeding operation, or 
vessel or other fl oating craft, from which pollutants are or may be discharged.”  CWA 502(14), 33 USC 
§ 1362(14).  The regulatory centerpiece of this scheme is the NPDES permit program established under 
section 402 (33 USC § 1342(a)).  Under this program, the discharge of pollutants is subject to effl uent 
limitations provided for in the permit.

Intra-Basin and Inter-Basin Transfers of Water

The cases leading up to Miccosukee fall into two broad categories: 
• Cases involving movement of water within the same waterway:  In these cases, the courts deferred to 

EPA’s view that dams and pumped storage facilities do not require an NPDES permit if the facility 
itself does not add pollutants.  The leading cases are National Wildlife Federation v. Gorsuch, 693 
F.2d 156 (D.C. Cir. 1982) and National Wildlife Federation v. Consumers Power Co., 862 F.2d 580 
(4th Cir. 1988).

• Cases involving inter-basin transfers or transfers from one part of a waterbody to another, fi nding that 
the water transfers at issue resulted in the addition of pollutants to the receiving waters that would 
otherwise not be there, and therefore an NPDES permit is required.  These cases are exemplifi ed 
by Catskill Mountains Chapter of Trout Unlimited v. City of New York, 273 F.3d 481 (2nd Cir. 2001) 
(referred to as Catskill I), Catskill Mountains Chapter of Trout Unlimited v. City of New York, 451 
F.3d 77 (2nd Cir. 2006) (Catskill II), and Dubois v. USDA, 102 F.3d 1273 (1st Cir. 1996). 

 In Gorsuch, the issue was whether water quality changes induced by the presence of a dam constitute 
a “discharge of a pollutant” under CWA section 502(12).  Most instream dams and reservoirs do not 
generate pollutants, but do change the character of the river downstream.  The plaintiffs in Gorsuch alleged 
that the dam affected temperature, reduced dissolved oxygen levels, released sediments and supersaturated 
receiving waters with oxygen entrained in spills.  In looking at whether such changes are a “discharge of 
a pollutant,” the court noted that “fi ve elements must be present: (1) a pollutant must be (2) added (3) to 
navigable waters (4) from (5) a point source.”  693 F.2d 156 at 165 (court emphasis).  It was undisputed 
that in some instances dams can be a point source.  In addressing the other elements, the court deferred to 
EPA’s view that for the addition from a point source to occur, “the point source must introduce the pollutant 
into navigable water from the outside world; dam-caused pollution, in contrast, merely passes through the 
dam from one body of navigable water (the reservoir) into another (the downstream river).”  Id. at 165 
(emphasis original).  Further, the changes in the river’s condition caused by the dam are not “pollutants” as 
defi ned by the Act.  
 The court then performed a careful analysis and deferred to EPA’s interpretation.  The court 
emphasized, however, that its holding is narrow:

It is not our function to decide whether EPA’s interpretation of the term “discharge of a pollutant” is 
the best one or even whether it is more reasonable than the [plaintiffs’] interpretation.  We hold merely 
that EPA’s interpretation is reasonable, not inconsistent with congressional intent, and entitled to great 
deference; therefore, it must be upheld.  Id. at 183.

 In Consumers Power, the Sixth Circuit came to a similar conclusion, though that case involved 
a pumped storage facility and not a dam.  In the process of pumping water from Lake Michigan for 
hydroelectric generation, fi sh were entrained in the turbines and discharged into another area of the lake 
separated by jetties.  The issue was whether the introduction of fi sh parts, as opposed to whole fi sh, 
constitute an addition of pollutants requiring a permit.  The court also deferred to EPA’s interpretation, 
citing the factors in Chevron, U.S.A. v. NRDC, 467 US 837 (1984).  In overruling the district court’s fi nding 
that a permit is required, the appellate court observed that the hydroelectric facility did not create the fi sh in 
Lake Michigan and concluded:

If the district court decision were upheld, a § 402 permit would be required even for a dam which 
released alive all fi sh passing through it from and into waters of the United States, since the CWA 
does not distinguish between living and dead “biological materials.”...In short, Congress and everyone 
involved in the water pollution problem knew that water fl owed out of the dams, and that such water 
was often not pristine.  To the extent that no more has been shown than that unclean water fl ows out of 
the dam, Congress clearly displayed an intention to exempt dams from the Clean Water Act.  862 F.2d at 
585-586.  
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 As we shall see, later courts were less deferential to EPA, the views expressed in the Agency 
Interpretation of August 2005 and the recent proposed rule.
 The inter-basin transfer cases presented very different facts and, not surprisingly, the results were 
different.  Catskill I concerned New York City’s water supply system.  The source of the city’s drinking 
water is the Schoharie Reservoir in the Catskill Mountains, many miles from the city.  The water is released 
from the reservoir through the eighteen-mile Shandaken Tunnel and discharged into Esopus Creek.  The 
creek channel transports the water to other reservoirs and conveyances on its way to the city.  The discharge 
from the tunnel into Esopus Creek results in high turbidity levels, and it was undisputed that the waters 
from Schoharie Reservoir would never reach the creek but for the diversion through the tunnel.  The 
Second Circuit distinguished these facts from Gorsuch and Consumers Power, as the city’s diversion 
resulted in the addition of a pollutant form the “outside world.”  The court reasoned:

The Gorsuch and Consumers Power decision comport with the plain meaning of “addition,” assuming 
that the water from which the discharges came is the same as that to which they go. [fn. omitted]  If one 
takes a ladle of soup from a pot, lifts it above the pot, and pours it back into the pot, one has not “added” 
soup or anything else to the pot (beyond, perhaps a de minimis quantity of airborne dust that fell into the 
ladle).  In requiring a permit for such a “discharge,” the EPA might as easily require a permit for Niagra 
(sic) Falls.  The present case, however, strains past the breaking point the assumption of “sameness” 
made by the Gorsuch and Consumers Power courts.  273 F.2d at 491-492.

 Similarly, the First Circuit in Dubois found that the pumping of polluted river water into a pond by a 
ski resort for snowmaking purposes constitutes an addition of pollutants triggering CWA section 402.  The 
court also noted that the stream water would not have entered the pond but for the resort’s pumping, and so 
distinguished Gorsuch and Consumers Power.  102 F.2d at 1299.
 The Miccosukee case seemed to present a hybrid of the intra-basin and inter-basin transfer cases.  
Starting in the 1900s, the federal government began constructing a series of canals and levees to drain 
wetlands.  This network, operated by the South Florida Water Management District, protects the populated 
areas of Broward County from inundation.  Groundwater and surface runoff from urban, agricultural, 
and residential areas collect in the canal.  That runoff contains contaminants, including high levels of 
phosphorous.  When water in the canal reaches a certain volume, the pumping station is activated and 
pumps the water into a large, undeveloped wetland area, which is naturally low in phosphorous.  This 
transfer of nutrient rich water stimulates the growth of algae and plants that were foreign to the wetlands 
ecosystem.  A number of initiatives have been underway for some time to restore the ecological integrity of 
the Everglades.  The Miccosukee Tribe, impatient with the pace of progress, brought a suit under the CWA 
to enjoin operation of the pump, arguing that the District is required to obtain an NPDES permit because 
the pump station transferred pollutants from the canal to the wetlands.

IN Miccosukee THE DISTRICT, JOINED BY THE FEDERAL GOVERNMENT IN AN AMICUS BRIEF, 
ADVANCED THREE ARGUMENTS:  

1) Because the pollutants originated elsewhere and merely passed through the pump, the pump was not a 
point source and did not require a permit 

2) All “waters of the United States” should be viewed unitarily for purposes of NPDES permitting 
requirements and no permit is required when water from one navigable water body is discharged, 
unaltered, into another (the “unitary waters” theory)  

3) If an NPDES permit is required here, it would also be required at the hundreds of dams scattered 
throughout the West, thus adding considerable cost to public water supply systems.  This argument 
was also advanced by western states as amici.

 Under the fi rst argument, the Court held “that a point source need not be the original source of the 
pollutant” and need only convey the pollutant to navigable waters.  The Court seemed dubious about the 
unitary waters theory and observed that the approach of the CWA was to protect individual water bodies as 
well as the waters of the US as a whole.  More importantly, the Court noted that the Government had failed 
to identify any documents indicating that the EPA had adopted the unitary water theory before this case, 
and in fact the unitary waters approach could confl ict with current NPDES regulations.  The Court appeared 
ambivalent about the practical implications of requiring permits for situations like the one in this case, 
noting that such permitting authority may be necessary to protect water quality, and regulatory costs could 
be controlled by issuing general permits.
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 While the Court did touch on the merits of each argument, it concluded that because neither the 
District nor the Government raised the unitary waters theory in the proceedings below and, because there 
was a genuine issue of fact as to whether the canal and the reservoir were indeed two separate and distinct 
water bodies, the case must be remanded for further proceedings.  Both parties are free to argue the unitary 
waters theory on remand.  Interestingly, the Tribe did not dispute that if the canal and the wetlands were 
simply two parts of the same water body that pumping water from one into the other could not constitute 
an addition of pollutants.  The Tribe only took issue with the accuracy of the factual premise and argued 
that there were indeed two distinct water bodies.  The lower courts had applied a test that neither party 
defended, namely that the canal and wetlands were distinct because the transfer of water from the canal into 
the Everglades would not occur naturally.  The Court noted that, after reviewing the full record on remand, 
it is possible that the trial court would conclude that there were not two meaningfully distinct water bodies 
and, therefore, the pump station would not require an NPDES permit.
 In response to the Miccosukee decision, EPA issued a legal memorandum entitled “Agency 
Interpretation on Applicability of Section 402 of the Clean Water Act to Water Transfers” (EPA August 
5, 2005).  The Agency Interpretation is that water transfers should not typically require an NPDES 
permit.  Whether the movement of pollutants from one navigable water to another by a water transfer is an 
“addition” of pollutants raises important issues of federalism:

The question touches on the delicate balance created in the statute between protection of water quality 
to meet federal water quality goals, and the management of water quantity left by Congress in the hands 
of States and water resource management agencies.  The issue also requires consideration of how the 
statute divides responsibility between the federal and State governments for controlling sources of water 
pollution....Based on the statute as a whole, we confi rm the Agency’s longstanding practice and conclude 
that Congress intended for water transfers to be subject to oversight by water resource management 
agencies and State non-NPDES authorities, rather than the permitting program under section 402 of the 
CWA.  Agency Interpretation at 3.

 EPA’s “holistic” argument rests on CWA sections 101(g) and 510, 33 USC §§ 1251(g) and 1370.  
These two statutes reserve the authority of the states within their borders.  Section 101(g) provides that 
“the authority of each State to allocate quantities of water within its jurisdiction shall not be superseded, 
abrogated or otherwise impaired.”  Section 510 provides that “[e]xcept as expressly provided in this 
chapter, nothing in this chapter shall...be construed as impairing or in any manner affecting any right 
or jurisdiction of the States with respect to the waters...of such States.”  Imposition of NPDES permit 
requirements on water transfers, EPA argues, would effectively raise the cost of water transfers to the point 
where the prerogatives of the states are compromised.  EPA announced its intent to conduct a rulemaking 
on the subject of water transfers, which it subsequently did.  
 Contemporaneously with that rulemaking, the Second Circuit considered and decided Catskill II.  On 
remand from Catskill I, the district court entered summary judgment for plaintiffs and assessed almost 
$6,000,000 in civil penalties against the city.  The city appealed that penalty and requested reconsideration 
by the Second Circuit of its conclusion in Catskill I that an NPDES permit is required.  The city argued that 
a change of law after the Miccosukee ruling and the EPA Agency Interpretation warrants a fresh look by the 
court and a different outcome.  
 In Catskill II the court of appeals rejected the city’s arguments and affi rmed the district court.  The 
court was unimpressed with EPA’s and the city’s “holistic” arguments relating to the balance of federal and 
state authority in the CWA: 

[These arguments] simply overlook [the CWA’s] plain language.  NPDES permits are required for “the 
discharge of any pollutant” [citation omitted], which is defi ned as “any addition of any pollutant to the 
navigable waters from any point source” [citation omitted].  It is the meaning of the word “addition” 
upon which the outcome of Catskill I turned and which has not changed, despite the City’s attempts to 
shift attention away from the text of the CWA to its context.  In Catskill I, we pointed out that complex 
statutes often have seemingly inconsistent goals that must be balanced.  [citation omitted].  The CWA 
seeks to achieve water allocation goals as well as to restore and maintain the quality of the nation’s 
waters.  The City and the EPA would have us tip the balance toward the allocation goals.  But in honoring 
the text, we adhere to the balance that Congress has struck and remains free to change.  Slip Op. at 16.

 Further, the court found that the NPDES permit program is fl exible enough to allow federal and state 
authority “to coexist without materially impairing either.”  Id. at 17.
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 EPA’s proposed rule on water transfers was posted in the Federal Register within days of the release of 
Catskill II, so neither addressed the other directly.  The rule would simply add to the list of exclusions from 
the NPDES permit requirements contained in 40 CFR § 122.3:

(i) Discharges from a water transfer.  Water transfer means an activity that conveys waters of the United 
States to another water of the United States without subjecting the water to intervening industrial, 
municipal, or commercial use.  This exclusion does not apply to pollutants added by the water transfer 
activity itself to the water being transferred.  71 Fed. Reg. at 32895.

 The explanation for the rule recites much of the legal argument presented in the Agency Interpretation, 
concluding that “Congress intended to leave oversight of water transfers to water resource management 
agencies and the States in cooperation with Federal authorities.”  Id. at 32891.  The explanation also notes 
that dams would not meet the defi nition of “water transfer” because the “dam merely conveys water form 
one location to another within the same waterbody.”  However, neither dams nor water transfers require an 
NPDES permit “because no ‘addition’ of a pollutant has occurred.”  Id. at 32891-32892.
 A recent case suggests that the proposed rule may not be favorably regarded by the courts.  Friends 
of the Everglades v. South Florida Water Management District (Case No. 02-80309-CIV-ALTONAGA/
Turnoff, Dec. 11, 2006; referred to as FOE).  FOE is the fi rst reconsideration of the cases giving rise 
to the Supreme Court’s decision Miccosukee.  On similar facts, the federal court in Florida held that 
“backpumping” of fl ood waters from drainage canals into Lake Okeechobee requires an NPDES permit.  
Because the practical benefi t to the Everglades of requiring a permit was not immediately apparent, the 
court ordered further proceedings to better defi ne the scope of injunctive relief.  All parties agree that 
backpumping is necessary to avoid fl ooding populated and agricultural areas.  
 In 2002, environmental organizations led by Friends of the Everglades fi led a citizen suit under the 
CWA to compel the South Florida Water Management District to obtain an NPDES permit under section 
402 of the CWA.  The drainage canals in question carry polluted municipal and agricultural runoff, which 
are pumped upgradient into Lake Okeechobee to avoid fl ooding.  The case was consolidated with another 
brought against the District by the Florida Wildlife Federation.  The Miccosukee Tribe, which intervened in 
the FOE case, fi led yet another case against the District that involves different pump stations that transfer 
canal water to a designated conservation area.  The cases were all stayed when the Supreme Court granted 
certiorari in the Miccosukee case.  After Miccosukee was decided, the stays were lifted and the FOE case 
reopened.  
 Most of southern Florida was developed on reclaimed lands that were formerly part of the vast 
Everglades.  The lands were drained to accommodate both high value agriculture and municipal 
development.  The land areas in question are immediately south of Lake Okeechobee, one of the largest 
fresh water lakes in the United States.  The boundary between the Lake and the adjacent wetlands varied 
historically, depending on weather conditions.  These lands are almost fl at, but in a natural state drained 
slowly to the sea.  They were drained through a labyrinth of canals and levees leading from the Lake to 
the Gulf of Mexico.  Working in conjunction with the US Army Corps of Engineers, the District operates 
several large pump stations to prevent canal or levee overtopping.  In most cases the most practical solution 
is to pump fl ood waters back “uphill” to Lake Okeechobee.
 It is undisputed that backpumping results in the transfer of polluted water from the canals into the 
Lake.  At issue is whether the transfer constitutes an “addition of pollutants” requiring an NPDES permit.  
The court declined to defer to EPA’s interpretation of the CWA in its proposed rule because “No agency 
interpretation, or court order for that matter, can alter the unambiguous congressional intent expressed in a 
statute and the Court thus rejects the interpretation proposed by the EPA.”  FOE, Slip Op. at 84.
 The District argued that an “addition to navigable waters” does not occur from backpumping, but 
rather simply moves water between and among navigable waters.  This is the unitary waters theory 
advanced with ambiguous results in the Miccosukee case.  
 After a lengthy description of the physical features of the Everglades, both naturally and as 
transformed, the district court determined that in the FOE case the subject drainage canals and Lake 
Okeechobee are in fact meaningfully distinct.  Although the court declined to “articulate a precise test,” it 
nevertheless offered this guidance:

But, at a minimum, the evidence must demonstrate that pollutants would not have reached the Lake were 
it not for backpumping, and that the Lake and canals are distinct from one another and would remain 
distinct if backpumping ceased.  Suffi ce it to say that, based upon the evidence presented, the Lake is 
“meaningfully distinct” from the canals.  Id. at 86.
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 In reaching that conclusion, the court cites ten factors.  Among the factors are physical barriers 
between the water bodies, chemical and biological differences, and that the water would not normally fl ow 
from the canal areas into the lake but for backpumping.  
THE TEN FACTORS CITED IN THE FOE CASE INCLUDE:

(1) the waters are separated by a physical barrier (the Dike); 
(2) historically, water generally fl owed south from the Lake (in the system’s natural state); 
(3) today, water also generally continues to fl ow south; 
(4) there are chemical differences between the Lake and the canals; 
(5) there are biological differences between the Lake and the canals; 
(6) the canals are man-made and were cut into bedrock, while the Lake is a natural bowl-shaped water 

body; (7) when water enters the Lake via backpumping, a visible plume may be observed; 
(8) backpumping canal water into the Lake has a negative impact upon the Lake; 
(9) the waters are classifi ed differently under the CWA (the Lake is a Class I water body and the canals 

are Class III water bodies); and 
(10) the waters that are backpumped into the Lake would not otherwise reach the Lake (in any signifi cant 

amount, much less in the same quantities) but for the backpumping activities.  These factors 
demonstrate that, in the absence of an extraordinary event, backpumping is the primary means by 
which pollutants from one body of water (the canals) enter another, distinct body of water (the 
Lake).  Id. at 86-87.

 The fact that there is some natural intermingling of water between the canals and lake is not relevant:  
“However, the Supreme Court has instructed that the proper question is whether the bodies of water are 
“meaningfully distinct,” not ‘completely distinct.’”  Id. at 87 (court emphasis).

Conclusion
 Review of these cases reveals a common sense approach to determining whether CWA section 402 
applies to dams or water transfers.  Courts have been more willing to defer to EPA’s interpretation where 
the facts are clear that the facility or system in question does not add pollutants, but merely passes them 
through unchanged within the same waterbody.  In other words, if pollutants are discharged downstream 
of a dam that would not be there but for the agency of the dam, then a permit is required.  Alterations in 
river conditions due to the mere presence of the dam would not trigger section 402.  On the other hand, 
where the record shows that inter-basin or intra-basin water transfers occur in which the waters would not 
naturally intermingle and where pollutants are added to the receiving water, an NPDES permit would be 
required.  In such cases, courts have been disinclined to defer either to EPA’s concept of the division of 
authority between the federal government and the states under the CWA, or to its unitary waters theory.  
While the reasoning in these cases could be applied to hydroelectric facilities undergoing relicensing, it 
is clear that water quality concerns will be fully examined and addressed through the CWA section 401 
process, and so a challenge asserting the applicability of section 402 would probably not arise.

FOR ADDITIONAL INFORMATION: 
RICHARD GLICK, Davis Wright Tremaine LLP, Portland, Oregon
503/778-5210 or email: rickglick@DWT.com

WEBSITE: FOE decision is available at: http://crca.caloosahatchee.org/crca_docs/LakeOruling.pdf
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SANTA FE WATER
RESOURCES & POLICY: EVOLVING “WET GROWTH REGULATIONS”
by Kyle Harwood, Assistant City Attorney, City of Santa Fe

 The City of Santa Fe (City), New Mexico’s state capital, is located in the high desert of northern 
New Mexico.  The City’s economy is largely based on tourism, the arts, state and local government.  The 
Sangre de Cristo Water Division of the City of Santa Fe supplies nearly 30,000 residential and commercial 
meters and produces approximately 11,000 acre-feet of water per year.  The City’s water resources 
include two high mountain surface reservoirs, a wellfi eld located within the City limits and the Buckman 
wellfi eld which is located near the Rio Grande several miles west of the City.  The planned Buckman 
Direct Diversion project is a Rio Grande surface diversion project that will allow the City and two regional 
partners to conjunctively manage surface and groundwater resources in order to provide long-term 
sustainable water resources.  The Buckman Direct Diversion is expected to be operational in 2010.  
 The City’s water right portfolio is made up of groundwater and surface water in the Santa Fe River 
basin and Rio Grande system.  These water rights support both surface and groundwater diversions.  Offset 
requirements, pursuant to Offi ce of the State Engineer (OSE) permits, keep neutral the surface water effects 
of groundwater pumping.
 The drought of 2002 highlighted the need for long term sustainable water resource planning and 
emphasized the vulnerability of existing water resources to meet current and future customer demand.  
Since 2002, the City has drilled additional groundwater wells and implemented very aggressive water 
conservation regulations.  Current planning and construction is focused on long-term sustainable water 
supply and conjunctive use management of surface and groundwater supplies.  A comprehensive analysis 
of drought yield supply, commitments to existing and future customers, and conjunctive water resource 
planning has prompted changes to land and water regulation.  Water resource yield analysis now informs 
the land use decisions under consideration by elected offi cials.
 Analysis of existing and future water resources planning has traditionally used a three-part model.  
Some authors have called this model the “three-legged stool” that supports the provision of a municipal 
water supply.  
THE PRIMARY COMPONENTS OF MUNICIPAL WATER PLANNING INCLUDE: 

1) the legal ability to divert a water resource (water right)
3) the physical availability of the water resource at a surface or groundwater location (wet water) 
3) the infrastructure facilities to treat and move the water from its natural location to the rate paying 

customer (infrastructure)
 The effects of the severe regional drought of 2002 on the wet water yield from a surface reservoir 
demonstrated that the failure of one of these components (wet water availability) can put the whole system 
into jeopardy.
 The term “wet growth” has been used by some authors to describe the regulations that result from 
the integration of water supply planning and land use decisions.  The City is a case study of this emerging 
policy in the Southwest.  The tension between rural and urban uses of water, changing federal water policy 
and funding, and the uncertainty of drought and climate change have required municipal water providers 
to evaluate the connections between land use decisions and the water resources that are needed to supply 
existing and future municipal demands.  
 This article summarizes the City’s current and planned water right portfolio and the current and 
possible water policies.  Wet growth regulation at the City is represented by the intersection of land use 
decisions, water resource planning and implementation, and conjunctive water resource management.

History of Water Use
 The history of water use in the Santa Fe area dates back several hundred years to the settlement of the 
town and the subsequent growth of the area under Spanish, Mexican and American governments.  Surface 
water from the Sangre de Cristo mountain range provided the water supply for the City through the middle 
of the 20th century.  In the 1940s and ‘50s a series of wells were drilled along the alignment of the Santa 
Fe River to access groundwater in the local aquifer.  In the 1970s a series of wells were drilled twelve 
miles west of the City near the Rio Grande to tap into the regional aquifer, which is hydrogeologically 
interconnected to the state’s most important surface river system.
 In the early 1990s, the City sought the purchase of the Sangre de Cristo Water Division from the 
Public Service Company of New Mexico (“PNM”—a large utility provider with investments in gas, water 
and electricity).  The purchase agreement was fi nalized in 1995.  PNM continued to operate the water 
utility under a management contract with the City for several years.  In contrast to the growing trend in the 
national and international economy towards the privatization of utility service, the City acquired the water 
utility after the purchase and fi nancing decision was approved by the City Council and the local electorate.  
This “public-ifi cation” of the Sangre de Cristo water utility resulted in the conveyance to the City of the 
utility assets, as well as the duty to serve the customer base, the discretion to establish water policies and 
the responsibility to prepare long term planning.
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 In a nutshell, the demand for potable water in the Santa Fe region had grown in the 1980s and 1990s to 
depend on a surface water yield that was not available during the 2002 drought.  The watershed reservoirs 
will provide up to 40% of the current annual demand under conditions of normal precipitation.  However, 
the experience of recent droughts has driven home the lesson that precipitation is not always normal.  
Long-term planning is imperative if the City’s water resources are going to continue to meet the needs of 
its growing population.  This planning effort requires: new analytical tools; new regulatory structures; new 
regional agreements; new investments in infrastructure; and new planning efforts.

Ground and Surface Water Right Portfolio

 The City currently has three water-supply sources and a fourth (the Buckman Direct Diversion) is 
planned.  Each of these sources has a unique set of water rights managed under OSE permits. Whether 
due to drought-impacted yield, infrastructure limitations, sustainable management goals or a combination 
of these and other factors, these water sources most often have maximum permitted diversions that 
are in excess of the amount of water that is actually diverted in a given year.  This portfolio is further 
complicated by the fact that water rights in one system may be needed to support diversions from a water 
resource supply in another system.  The following summary outlines the major components of water right 
administration that are used to supply the Sangre de Cristo water utility.
 The Santa Fe River reservoirs capture precipitation falling on the southern end of the Sangre de 
Cristo mountain range, and are the City’s most important water supply.  The watershed begins at 12,000 
feet above sea level northeast of the City and encompasses over 17,000 acres.  The McClure and Nichols 
reservoirs have a combined storage capacity and storage right of approximately 4,000 acre-feet, and 
the diversion water right for this supply is limited to 5,040 acre-feet per year (AFY).  The storage right 
allows for refi lling the reservoirs during runoff events.  This allows the City to divert, over the year, water 
amounts greater than the reservoirs’ static physical storage capacity.  The storage right also allows the City 
to carryover yield from one year for use in the following year.  The 2002 drought yield of this supply was 
700 acre-feet, which severely limited the ability of the water utility to supply adequate pressure and fi re 
protection.  The Rio Grande Compact, which apportions the Rio Grande water supply between Colorado, 
New Mexico and Texas, mandates certain rules for storage built in New Mexico that was constructed 
after the Compact.  The Compact can limit the storage of water in such “post-Compact” reservoir space 
under certain hydrologic conditions in Elephant Butte Reservoir in southern New Mexico.  A portion of 
the combined McClure and Nichols reservoirs’ storage space is subject to post-Compact restrictions under 
those conditions and therefore requires the City to release Rio Grande water in an amount that refl ects the 
change in storage of Santa Fe River water in the reservoirs.  The accounting and management of these 
exchanges to “keep the Compact whole” is coordinated with the Interstate Stream Commission.  Adding 
to area water concerns, a dense and unhealthy forest ecosystem presented an extreme fi re danger to the 
watershed in 2001.  The City and US Forest Service have been thinning the closed watershed through a 
variety of methods pursuant to an Environmental Impact Statement (EIS) and federal earmarks of funding.
 The City wellfi eld is located roughly along the alignment of the Santa Fe River as it bisects the City’s 
downtown and residential neighborhoods.  Several of the wells are in a combined OSE permit that limits 
the total possible diversion of 4,265 AFY to 3,507 AFY if the northernmost well is used.  Diversions from 
the northernmost well requires the offset of the effects of groundwater pumping on the surface water system 
of the Tesuque/Pojoaque stream which is north of the City limits.  The City maintains a small portfolio of 
offset rights on the Tesuque/Pojoaque stream system to “keep the stream whole.”  An additional well that is 
outside of the combined permit operates under a separate diversion permit and the transfer of groundwater 
rights from another location in the Santa Fe basin to the well in 2003 is on appeal to the local district court.  
Another well outside the combined permit is regulated as a supplemental point of diversion to the Santa Fe 
river reservoir water right.  The uncompleted Santa Fe River adjudication (Anaya case) includes both the 
surface reservoir rights and the City’s wellfi eld groundwater rights.  City staff is analyzing the sustainable 
yield of the groundwater resources and conducting a study of methods to improve the effi ciency of the 
existing wellfi eld infrastructure.
 The Buckman wellfi eld now includes thirteen wells in an alignment stretching from the Rio Grande 
below White Rock, New Mexico and extending back nearly to the City limits.  These wells are permitted 
for a maximum diversion right of 10,000 AFY, although actual annual diversions are usually much less 
(approximately 5,000 to 7,000 AFY).  Diversions from this wellfi eld require the offset of the effects of 
groundwater pumping on the surface water system of the Rio Grande, Tesuque/Pojoaque and La Cienega 
stream systems.  The City maintains a portfolio of offset rights on the Rio Grande and Tesuque/Pojoaque 
stream system pursuant to OSE permits.  These offset rights are in excess of the surface water effects of 
groundwater pumping (as modeled by the OSE and City staff) and are committed to keeping impacts to the 
surface water system neutral.  In many cases these offset rights were previously used for irrigation from 
the surface system and have since been transferred to the groundwater permit for offset purposes only.  The 
supplemental well permits for Buckman wells 10 through 13 are on appeal to district court and the City is 
engaged in settlement discussions with the protestants.   (See map, Page 17.)



February 15, 2007

Copyright© 2007 Envirotech Publications; Reproduction without permission strictly prohibited. 25

The Water Report

Santa Fe
Water

Tribal Lease

Land Use
&

Water Rights

New
Connections

Demand
Analysis

Technical
Review

Water Budget

 The City has historically used an allocation of San Juan Chama Project (SJCP) water rights to offset 
the Rio Grande depletions (approximately 2,000 AFY).  Any balance not used for offset is stored for use 
in a future year or sold back to the US Bureau of Reclamation for the maintenance of silvery minnow 
minimum fl ows in the Rio Grande.  The planned Buckman Direct Diversion will directly divert this 
allocation of water (5,230 AFY) and the City has contracted with the Jicarilla Apache Nation for a 50-year 
sublease of 3,000 AFY of their SJCP water rights in order to continue to offset the Rio Grande effects of 
groundwater pumping.
 Although the City’s complete water right portfolio includes over 27,000 AFY, nearly 8,000 AFY are 
committed for use in the planned Buckman Direct Diversion and several sources of supply are not used at 
their maximum permitted diversion limit because of reduced yield from drought or sustainability concerns.

Wet Growth Regulations and Policies

 The drought conditions of 2002 severely stressed surface water resources and created a water resource 
crisis in the City.  A series of regulations and policies were then promulgated which tightly integrate land 
use, water conservation, annexation policy, rules for new construction and water resources planning.
 The City Council initially passed a resolution that restricts the connection of new customers outside 
the City limits, unless the future customer had a prior, valid agreement for service.  Then, in 2003, the 
Water Budget Administrative Ordinance was passed requiring all new construction inside and outside the 
City limits to offset the project’s water budget demand through the retrofi t of existing toilets with high 
effi ciency low fl ow toilets.  In 2005, the Water Right Transfer Ordinance was adopted which requires new 
large construction and development to transfer water rights to the City before building permits may be 
issued.  The scope and complexity of these wet growth regulations continues to evolve.

A New Analysis of Demand

 A resolution passed in April 2002 restricted new connections to the City water utility outside the 
City limits and required new requests to be subject to a staff review and City Council approval process.  
Uncertainty regarding the quantifi cation of “commitments to serve” that had been made by the previous 
operator of the water utility complicated long-term planning.
 A group of legal staff and outside consultants prepared a Utility Demand Analysis (UDA) in 2003 in 
order to evaluate and quantify existing commitments.  
THE Utility Demand Analysis DESCRIBES:

• an upper and lower estimate for water demand attributable to existing customers (subject to varying 
levels of water conservation regulation)

• new projects under construction
• commitments to future customers (known and unknown) 
• a buffer for parks and recreation/quality of life needs
• new requests for service for which there is no existing commitment.  

 In conjunction with demographic projections, the UDA provides an estimate of the water needed for 
long-term water resources planning.  The water budget analysis is prepared and updated twice each year for 
the City Council’s review.
 A Technical Review Team (TRT) was established by resolution to review new applications for water 
and wastewater service, and includes staff from a variety of Divisions (planning, legal, water, wastewater 
and the City manager’s offi ce).  From a municipal perspective, the resolution characterizes a request and 
commitment to provide water and wastewater service outside the City limits to be a contractual agreement 
subject to City Council approval.  The TRT resolution contained an exemption for existing contractual 
agreements, an exemption for an existing single-family dwelling with a health and safety concern and 
a process for demonstrating that a request for service is in the “interest of the community as a whole.”  
The resolution was amended several times to adapt to the lessons learned from implementation, requests 
from regional entities and staff recommendations.  The resolution was recently replaced by a more formal 
ordinance, which contains many of the same policy priorities. 
 In 2006, the TRT resolution was replaced by an ordinance which changed the review team’s name to 
the Water and Wastewater Review Team (WWRT).  The functions and review criteria for the staff team 
remains largely the same although the policy is no longer a policy level resolution but is rather contained 
in a City code ordinance.  The new ordinance makes two notable changes with respect to the location of 
the property requesting service.  A property that is adjacent to the City limits must petition for annexation 
before receiving water or wastewater service and the outer boundary of the City’s annexation plan is the 
limit of the geographic area that may receive water or wastewater service.
 The combination of reviewing requests for water service outside the City limits and the estimating of 
utility customer water demand (inside and outside the City limits) provides the basis for a regional water 
budget and policies to address the gap between future demand and supply.
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Water Use Offsets and Conservation Regulations

 In the summer and fall of 2002, the City Council considered several different water budget proposals 
as a way to integrate new construction review and building permit issuance with the increasingly severe 
drought conditions.  The public debate and media coverage was intense.
 The resulting Water Budget Administrative Ordinance (WBAO) requires that all new construction 
connecting to the water utility physically offset the site water budget demand through the savings credited 
to the conversion of older toilets to new high effi ciency low fl ow toilets.  This type of water use offset 
through the conservation of existing water resources in order to supply new customers is very different 
from the water right offset of surface water impacts from groundwater pumping described above.  In order 
for a retrofi tted toilet to be eligible for the program as an water use offset it had to be at a location already 
served by the utility, had to be building construction that was permitted before the adoption of the revised 
Uniform Building Code (which mandates low fl ow fi xtures) and was subject to an inspection review by 
planning staff.  Different levels of water use offset credits were assigned to commercial toilets based on the 
commercial type and estimate of usage.  
 With respect to the site water budget for the new construction, Santa Fe-specifi c averages were 
developed for over 30 categories of commercial use and three levels of domestic (single-family home) 
use were identifi ed based on the parcel size.  The increment of savings from each retrofi tted toilet was 
estimated using EPA national averages for the average use of toilets in the home and Santa Fe estimates 
for the average number of people per home.  As a point of reference, the smallest domestic use category 
retrofi ts eight existing toilets in order to offset the water budget demand for all uses of a new home.  The 
basic theme behind the WBAO program is a zero new net demand from new construction until the regional 
water budget and the utility’s water resources can demonstrate long-term sustainable supplies.
 A wet growth incentive to support low-income affordable housing was created when the City 
purchased and gave away over seven thousand low fl ow toilets in 2002.  The low-income affordable 
housing component of new construction may use the credit pool generated by the City’s program to offset 
that portion of the new construction’s project water budget.
 The City also adopted a stage-based water conservation and drought demand management program 
that ties the short and medium-term water supply forecast to the level of conservation regulation.  These 
water conservation programs accomplished a signifi cant reduction in peak demand and encouraged leak 
detection programs, conversion of landscaping, customer water use behavior changes and other innovative 
programs.  The City estimates that current customer demand is approximately 110 gpcd (gallons per capita 
per day)—one of the lowest measures of municipal demand in the Southwest.

Water Right Transfers

 In July 2005, the City Council passed an ordinance requiring projects with large new customer 
demand to transfer water rights to the City in order to satisfy a project’s site water budget.  Large new 
customer demand is characterized as projects with over 10 AFY (acre-feet per year) of residential 
demand or those projects with over 5 AFY of any other use, including mixed residential use.  The WBAO 
regulations apply to projects below these thresholds.  The ordinance is applicable to the next land use 
approval application for a project after the effective date of the ordinance and requires that water rights 
be tendered to the City for review and approval.  If the tendered rights are accepted by the City, then the 
City and developer become co-applicants in the State Engineer’s transfer process (OSE) and the building 
permits may not be issued until the transfer is completed.  (See Brockman, TWR #31)
 The ordinance proposal was initially discussed and drafted several years ago at the time the WBAO 
program was implemented and the limited nature of retrofi tting existing toilets was recognized.  In the 
spring of 2005 several large annexations came before the City Council and a complimentary water offset 
policy was requested which would increase the techniques for providing water offsets.  Three annexations 
agreed to “custom” water offset provisions that included some toilet retrofi t offsets and some water 
right offsets.  After the annexation agreement negotiations, the Council adopted a Water Right Transfer 
Ordinance (WRTO) in July 2005.
 The original WRTO contained the requirement that the OSE permit approving the transfer had to 
be approved before a building permit requiring the transfer of the water right could be issued.  Based on 
feedback from the development community, that requirement was replaced by an escrow provision that 
allows the developer to place fi nancial funds equivalent to 150% of the then current water right value in 
an account in the event that the OSE fails to approve the transfer of the full amount of the water rights.  
While this much-debated 2006 amendment increased the risk to the City as concerns incomplete water right 
transfers, it also made the construction process and timing much more feasible for a developer.  The City 
Council also passed a Water Right Banking Ordinance in 2006.  This ordinance allows an entrepreneur to 
move water rights to the City’s water right portfolio and then market those rights to developers needing 
to satisfy a development-site’s water budget.  This program is still in its the early stages, though several 
preliminary water right tenders have already been made.
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 In the past several years, the City has entered into four signifi cant agreements that further defi ne the 
water resources future of the region.  
IMPORTANT CITY-REGIONAL WATER RESOURCES AGREEMENTS INCLUDE:

SERVICES OUTSIDE CITY LIMITS: A historic inter-governmental contract for service with the Santa Fe 
County utility addresses the provision of water to the increasingly urban area outside the urban 
city limits.  As part of this City/County water agreement an intergovernmental board was created 
to oversee the construction and implementation of the regional Buckman Direct Diversion (BDD).  
A new governance structure to oversee the BDD Project was created by the two local government 
partners and includes elected offi cials from both governments and a citizen member.  A series of 
subsidiary water resource agreements are being developed to address project management and 
conjunctive management issues.  

DEVELOPMENT SETTLEMENT AGREEMENT: A settlement agreement with a large upscale land development 
outside the City was reached after intensive and expensive litigation over the applicability of City 
water policies to the delivery of water to the development.  The long-term sale of treated effl uent to 
the development for non-potable golf course use was critical to the settlement discussions and the 
City is now revising a plan for long-term policies regarding the use of treated effl uent.  

CITY/ JICARILLA APACHE NATION PARTNERSHIP: A long-term lease of Rio Grande water from a northern New 
Mexico Native American tribe provides the water resource for future conjunctive use planning as 
part of the BDD Project.  The 50-year water resource agreement between the City and the Jicarilla 
Apache Nation is a unique partnership in the water resources fi eld between two very different 
stakeholders.  The water addressed by this agreement is specifi cally earmarked to meet non-
permanent regulatory requirements since the tribe cannot make permanent commitments and most 
residential demand is assumed by water utilities to be a permanent commitment.  

FEDERAL CONTRACTS RENEGOTIATION: The City was among several other New Mexico entities that had 
federal contracts due to expire in the coming years for portions of the San Juan Chama Project 
(SJCP) water.  The City was successful in having the term-limited contract for SJCP water—used 
currently for Rio Grande offsetting and planned for diversion from the BDD—made permanent 
following an extensive NEPA analysis and negotiated permanent amendment.

Conclusion

 It has been an exciting and active four years since the City Council addressed anew the water resource 
issues facing the City of Santa Fe.  The continuing water supply uncertainty inherent during drought as well 
as federal/state funding issues make current water resource priorities a constant work-in-progress.  Several 
lawsuits have been fi led against the Water Right Transfer Ordinance and other City water resource policies 
in both state and federal courts.  City staff and consultants are currently evaluating dozens of new water 
resource policies and projects in order to plan for a sustainable water supply through 2045.  The evolution 
of wet growth regulation in Santa Fe has been a combined reaction to the municipal acquisition of the water 
utility and the recent drought conditions.  The City has adopted a range of resolutions, ordinances and 
agreements that integrates land and water use and which are focused on making long-range water supply 
planning a reality.

FOR ADDITIONAL INFORMATION: 
KYLE HARWOOD, City of Santa Fe 
505/ 690-2424 or email: ksharwood@ci.santa-fe.nm.us 

Kyle Harwood is an Assistant City Attorney for the City of Santa Fe and in-house 
counsel for the Sangre de Cristo Water Division.  Mr. Harwood received a B.S. degree 
in natural resource policy from Cornell University, a Master’s of Water Resource 
Administration degree and a J.D. degree from the University of New Mexico.  He has 
served as an environmental health scientist (Bernalillo County), a clerk to the Federal 
District Court (Aamodt Litigation), an international water policy consultant (Tasmania, 
Australia) and has represented municipalities, schools and individuals in private practice.  
He began working with the City Attorney Offi ce on January 2003.
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INTERSTATE CONFLICT   OK/TX
WATER SALE BAN

 The Tarrant Regional Water 
District (TRWD) in northern Texas 
recently fi led suit against the Oklahoma 
Water Resources Board (OWRB) and 
the Oklahoma Water Conservation 
Storage Commission in regard to a 
moratorium on out-of-state water 
sales that the Oklahoma legislature 
extended in 2006.  The lawsuit requests 
a restraining order against OWRB to 
prevent it from using the moratorium to 
deny three permit applications fi led by 
TRWD with OWRB for the purchase of 
460,000 acre-feet of water per year.  
 The water would come from 
the Kiamichi River, Cache Creek, 
and Beaver Creek from locations 
immediately north of where these 
rivers enter the Red River for use in 
Fort Worth.  The reason TRWD cannot 
divert water directly from the Red 
River is that once water enters the Red 
River it becomes too salty for use, and a 
desalination process remains too costly.
 TRWD asserts that the moratorium 
which bars exporting water to other 
states violates the federal commerce 
clause.  TWRD refers to the water it is 
attempting to purchase as “Gulf-bound 
water,” i.e. “unused water that fl ows into 
the Red River, which continues on to the 
Mississippi River and ultimately into the 
Gulf of Mexico.”  (see TWRD website).  
 TRWD also maintains that the 
water purchase would not adversely 
impact Oklahoma farmers.  Lake 
levels will not be affected by this 
project, according to TRWD, since 
“Fort Worth is not seeking any water 
from any reservoir in Oklahoma so 
its plan will not adversely impact any 
reservoirs.  This is water that is fl owing 
out of Oklahoma and has already passed 
beyond the points where farmers would 
use [the water] for irrigation.”
 Duane Smith, OWRB’s Executive 
Director, noted in an article dated May 
23, 2006, that “[W]hile our waters 
[Oklahoma’s] provide the lifeblood of 
our economy and society, each year 
about 34 million acre-feet of unused 
water — or about 83,000,000 gallons 
per day — fl ows out of the state 
through the Red River and Arkansas 
River basins.”  Oklahoma is currently 

developing a statewide 50-year water 
plan that is scheduled for completion in 
July 2011 (Oklahoma Comprehensive 
Water Plan), with an interim report 
scheduled to be published in May 2007.
For info: OWRB website: www.owrb.
state.or.us/; District website: www.trwd.
com/prod/index.asp 

STORMWATER RUNOFF         WA
NEW REGULATIONS 
 The Washington Department of 
Ecology (Ecology) on January 17 issued 
two new general permits governing 
stormwater that will affect 101 cities 
and 13 counties throughout the state 
that were not previously regulated.  
The regulation is part of the state’s 
new “Phase II” municipal stormwater 
NPDES permits under the federal Clean 
Water Act (CWA).  
 In December 1999, the federal 
Environmental Protection Agency 
(EPA) published the Phase II municipal 
stormwater regulations.  Phase II 
communities are jurisdictions with 
a population greater than 1,000 that 
own and operate a storm drain system 
that discharges to surface waters.  One 
general permit was issued for Western 
Washington and a second general permit 
was issued for Eastern Washington. 
 In addition, Ecology re-issued the 
Phase I municipal stormwater permit 
on January 17.  That permit covers the 
state’s most populated areas in Clark, 
King, Pierce, and Snohomish Counties, 
as well as Seattle and Tacoma.  Ecology 
issued the original phase I permit in 
1990.
 Although Ecology noted in its 
press release on the Phase II permit 
that it is “only now issuing the permits 
after years of work with groups and 
jurisdictions the regulations will 
affect,” the new regulations are still of  
concern to the regulated community.  
The Association of Washington Cities 
(AWC) has posted a detailed “Issue 
Alert” on their website that is critical of 
the proposal and its related costs.  The 
information on the website makes it 
clear that while cities treasure the state’s 
natural resources and are prepared 
to do what is reasonably possible to 

improve the quality of stormwater, 
some cities believe that the permits 
imposes requirements that go further 
than necessary.  As noted by AWC: 
“Proposals over the past year to DOE 
from AWC to help craft this permit 
towards one that cities can fully support 
have been met with mixed results.”   
 Under the Phase II permits, the 
state will require cities and counties 
to develop and use a stormwater 
management program to control 
stormwater discharges into their 
storm sewer systems.  The stormwater 
management program is a plan to reduce 
the discharge of pollution, reduce harm 
to receiving waters, and eliminate 
illegal non-stormwater discharges.  The 
program also includes controls on new 
development and re-development to 
ensure stormwater runoff is properly 
managed to prevent pollution.  The 
municipal stormwater permits generally 
cover cities and counties.  Other 
public entities may also be required 
to obtain a permit, including ports, 
prison complexes, parks and recreation 
districts, public universities, or diking 
and drainage districts that own or 
operate a stormwater sewer system 
located in a city or county under the 
permit (“Secondary Permittees”).
 Ecology Director Jay Manning said 
Governor Gregoire’s proposed budget 
seeks funding for cities and counties to 
start implementing stormwater permit 
requirements.  The budget includes 
more than $26 million for stormwater, 
of which $9 million is earmarked 
specifi cally to help local governments 
comply with the new Phase II 
stormwater requirements.
 Ecology is holding informational 
workshops across the state in March 
to help city and county offi cials begin 
learning about the permit requirements.  
Information about the workshops can be 
found at: www.ecy.wa.gov/programs/
wq/stormwater/municipal/index.html. 
For info: Sandy Howard, Ecology, 360/ 
407-6408; Association of Washington 
Cities website: www.awcnet.org/
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WATER MANAGEMENT          NM
EPA GRANT

 EPA recently awarded $100,000 
to the New Mexico Environment 
Department (NMED) for watershed 
management in the Canadian, Pecos and 
Rio Grande Basins. Under the federal 
Clean Water Act, states are required 
to report the condition of their waters 
to EPA every two years.  NMED will 
use the funds to assess water quality, 
conduct planning and management 
activities, and enhance their reporting 
capacity.
For info: Tressa Tillman, EPA, 214/ 
665-2200 or email: r6press@epa.gov; 
EPA Region 6grants website: www.epa.
gov/earth1r6/gandf/index.htm

FISH PASSAGE CENTER          NW
BPA ACTION OVERTURNED

 The 9th Circuit Court of Appeals, 
in response to requests by Columbia 
River basin tribes and conservation 
groups, issued a decision ordering the 
Bonneville Power Administration (BPA) 
to “continue its existing contractual 
arrangements to fund and support” 
the Fish Passage Center (FPC).  BPA 
decided last year to essentially close the 
FPC and transfer its functions to two 
other entities.  The 9th Circuit, however, 
found that the decision was “arbitrary, 
capricious, and contrary to law” and 
did not comply with the Administrative 
Procedures Act. “The APA empowers 
us to set aside an agency decision that is 
contrary to governing law,” the opinion 
stated. “The case law of the Supreme 
Court and our court establishes that 
legislative history, untethered to text in 
an enacted statute, has no compulsive 
legal effect. It was thus contrary to law 
for BPA to conclude, from committee 
report language alone, that it was bound 
to transfer the functions of the FPC.”
 Authorized by the Fish and 
Wildlife provisions of the Northwest 
Power Act, and operating for the past 20 
years, the FPC collects, analyzes, and 
makes public information about salmon 
and steelhead data on the Columbia and 
Snake Rivers.  State and tribal decision 
makers rely heavily on the information 
provided by the FPC to analyze the 
impact of hydro operations on salmon. 

Various water users, however, have 
criticized certain fi ndings of FPC in 
the past.  BPA funds the FPC as part of 
a fi sh and wildlife program designed 
as mitigation for impacts to Columbia 
Basin fi sh and wildlife from the 
construction and operation of the federal 
hydro system.
 In November 2005, U.S. Senator 
Larry Craig (R-ID) inserted the 
language into a report accompanying 
the Senate’s 2006 Energy & Water 
appropriations bill that directed the 
BPA and the Northwest Power and 
Conservation Council to cease funding 
FPC and transfer its functions to 
another entity in the region within 120 
days.  Senator Craig, who authored 
the subcommittee report language, has 
said the report language responded to 
criticisms of bias in FPC’s analytical 
work.
For info: Tim Weaver, Yakama Nation 
legal counsel, 509/ 575-1500
WEBSITE: Full opinion available 
at: www.ca9.uscourts.gov/ca9/
newopinions.nsf (Follow Opinions by 
Date >>January 24, 2007)

MERCURY LEVELS                WEST
EPA/OSU STUDY

 A new survey recently released by 
researchers at the US Environmental 
Protection Agency (EPA) and Oregon 
State University (OSU) found 
widespread mercury concentrations in 
fi sh.  The survey included more than 
600 rivers and streams in 12 western 
states.  Although few of the more 
than 2,700 fi sh analyzed in the study 
contained alarmingly high levels of 
mercury, the prevalence of the element 
throughout the streams studied caught 
researchers by surprise.
 “Mercury is everywhere,” said 
Alan Herlihy, a research associate 
professor with OSU’s Department of 
Fisheries and Wildlife and one of the 
authors of the study.  “It was literally in 
every fi sh we sampled, which suggests 
an atmospheric source.  There also 
tended to be a noticeable difference 
between ‘piscivores,’ or fi sh-eating fi sh, 
and non-piscivores such as salmonids.”  
The researchers found that mercury 
levels were much higher in the larger 
fi sh-eating species, including bass, 

walleye, northern pike and pikeminnow.  
These piscivores are not as widespread 
in the western river systems as 
salmonids, which had lower levels of 
mercury.
 The EPA’s “tissue-based 
water quality criterion” is set at 0.3 
micrograms of mercury per gram of fi sh 
tissue.  Only 2.3 percent of the stream 
network that contained large (5 inches 
or longer) salmonids had mercury 
levels at or exceeding that 0.3 mg level.  
Salmonids were found in 41 percent 
of the network sampled.  Large bass, 
walleye and other piscivores were found 
in only 10 percent of the streams and 
rivers, yet 57 percent of them met or 
exceeded the 0.3 microgram level.  
 The study, based on data collected 
from EPA’s Environmental Monitoring 
and Assessment Program, encompassed 
nearly 188,000 miles of perennial 
streams and rivers in the western US.  
The selection of the more than 600 
creek and river sample sites was done 
randomly to address regional questions 
about the prevalence of mercury 
contamination among fi sh in western 
rivers. 
 The researchers say the risk for 
humans who may occasionally eat fi sh 
from the streams is fairly low.  Less 
clear is the impact of that mercury on 
fi sh-eating birds and mammals. 
 Mercury entering the water via 
the atmosphere has a variety of natural 
and manmade sources, researchers said, 
including coal power plants from as far 
away as China, the burning of heavy oils 
and other fossil fuels, and even forest 
fi res.  The study did fi nd 13 fi sh from 
eight different sites that had very high 
mercury concentrations — levels of 1.0 
microgram or higher — likely indicating 
a point source.  These high levels could 
be caused by nearby mines, dump sites 
or gravel pits, the researchers said, 
although such mercury “hotspots” are 
not common in the west.
For info: Alan Herlihy, OSU, 541/ 
754-4442 or website: http://oregonstate.
edu/dept/ncs/newsarch/2007/Jan07/
mercury.html; EPA website: www.epa.
gov/emap/; Study results were published 
in January in the journal Environmental 
Science and Technology, (Vol. 
41(01):58-65).
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WATER CONSERVATION         US
EXECUTIVE ORDER: THE 2% SOLUTION

 On January 24, President Bush 
issued an Executive Order (EO) 
to federal agencies to strengthen 
federal environmental, energy, and 
transportation management.  The EO 
includes a fi rst-ever goal of “beginning 
in FY 2008, reduce water consumption 
intensity…through life-cycle cost-
effective measures by 2 percent annually 
through the end of fi scal year 2015 or 16 
percent by the end of fi scal year 2015.”
For info: Executive Order available at 
Whitehouse website: www.whitehouse.
gov/news/releases/2007/01/20070124-
2.html

WATER RIGHTS RULING         CA
FEES OVERTURNED

 On January 17, the 3rd District 
Appellate Court of California in 
Sacramento overturned a water rights 
fee schedule set forth in regulations 
adopted by the State Water Resources 
Control Board in 2003.  Reviewing 
the constitutionality of the statutes 
and emergency regulations, the court 
rejected the claim that Water Code 
sections 1525, 1540 and 1560 were 
“facially invalid” but instead concluded 
that “the annual fees are unlawful 
as applied through the emergency 
regulations.” California Farm Bureau 
Federation, et al. v. California State 
Water Resources Control Board, Case 
No. C050289 (2007), Slip Op. At 3.  
The fi nding came in a suit brought 
by the Central Valley Project Water 
Association, Northern California 
Water Association, the California Farm 
Bureau Federation and individual fee 
payers.  The court remanded the case 
to the lower court with directions 
regarding adoption of new fee schedules 
and refund of annual fees unlawfully 
imposed (if any).
For info: www.courtinfo.ca.gov/
opinions/documents/C050289.PDF

KLAMATH DAMS-FERC  CA/OR
FISH PASSAGE MANDATES/CWA SUIT

 On January 30, the US Fish & 
Wildlife Service (USFWS) and the 
National Marine Fisheries Service 
(NMFS) fi led documents with the 
Federal Energy and Regulatory 

Commission (FERC) which set forth the 
fi nal mandatory terms and conditions 
that must be met in order for Pacifi Corp 
to relicense its Klamath River dams.  
USFWS and NMFS’ mandates on 
providing fi sh passage and other 
operational measures for four dams that 
block the migration of salmon, steelhead 
and other fi sh were largely unchanged 
from draft reports issued last year.  
The agencies also soundly rejected 
Pacifi corp’s proposal to trap fi sh and 
truck them above and below the dams 
instead.  Historically, the Klamath River 
was the third-largest salmon producing 
watershed on the West Coast. 
 Craig Tucker, Klamath relicensing 
coordinator for the Karuk Tribe, told 
The Water Report that the Tribe is “very 
proud of what the federal agencies 
have done in their reports. There is 
no authority for them to compel dam 
removal, but the mandating of the 
ladders makes it so expensive to keep 
the dams that the only economic option 
Pacifi Corp has is dam removal.”  The 
cost for fi sh ladders, turbine screens 
and other measures are estimated 
at approximately $300 million.  In 
December, the California Energy 
Commission fi led an economic report 
with FERC which concluded that dam 
removal would be cheaper, by $101 
million, than retrofi tting the dams to 
modern fi sh passage standards. See 
Spain, TWR #34. 
 The fi ling by USFWS addressed 
tribal rights on page 6: “Restoration of 
anadromous fi sh to the Klamath River in 
and above the Project will help meet not 
only various statutory requirements but 
also the Federal Trust Responsibilities to 
the Basin’s Indian Tribes.  Basin Tribes 
hold Federal Reserved fi shing rights 
to take both resident and anadromous 
fi sh within their reservation in order to 
support ceremonial, subsistence, and 
commercial need. See, e.g., United 
States v. Adair, 723 F.2d 1394, 1408-15 
(9th Cir. 1984), cert. denied, 467 U.S. 
1252; Parravano v. Babbitt, 70 F.3d 539 
(9th Cir. 1984), cert. denied 518 U.S. 
1016 (1996); Memorandum from John 
D. Leshy, Solicitor of the Department 
of the Interior to the Secretary of 
the Interior (October 4, 1993)…The 
Department has strived to meet its Tribal 

trust responsibilities in all our Project 
relicensing activities.” 
 In other news relating to 
Pacifi Corps’ facilities on the Klamath 
River, the company is also facing a 
citizen’s suit under the Clean Water Act.  
Klamath Riverkeeper sent a 60-day 
notice of intent to fi le a lawsuit against 
Pacifi Corp on January 17, asserting that 
operation of the Iron Gate Dam hatchery 
has resulted in repeated violations of the 
Clean Water Act. 
 Pacifi Corp, a Portland, Oregon 
company, was recently acquired 
by MidAmerican Energy Holdings 
Company, which is owned by Warren 
Buffett’s Berkshire Hathaway, Inc.
For info: Complete USFWS & NMFS 
fi lings on the FERC website: www.
ferc.org>>>Documents&Filings>>
>elibrary>>>General search: type in 
P-2082 for the Docket number; Craig 
Tucker, Karuk Tribe, 530/ 627-3446 
x3027; Regina Chichizola, Klamath 
Riverkeeper: 530/ 627-3280

MONTANA V. WYOMING    
INTERSTATE COMPACT LAWSUIT

 The dispute brewing between 
Montana and Wyoming over water 
rights in the Tongue and Powder rivers, 
which fl ow from northeastern Wyoming 
into southeastern Montana, has erupted 
into litigation. See Water Briefs, TWR 
#4.  Montana’s lawsuit was fi led in the 
US Supreme Court and is based on 
the 1950 Yellowstone River Compact 
(Compact).
 The complaint asks the court to 
order Wyoming to deliver more water 
in the Tongue and Powder Rivers in 
accordance with the Compact and award 
the State of Montana damages, costs 
and other relief.  Montana interprets 
the Compact to allocate the waters that 
were in actual use in each state at the 
time of the Compact.  Wyoming asserts 
that “pre-1950” rights are excluded 
from the Compact’s control.  Assertions 
regarding surface water, groundwater 
and storage rights are included in the 
complaint.
For info: Montana AG’s 
website: http://doj.mt.gov/news/
releases2007/20070201.asp; Complaint 
available on the website includes a copy 
of the Compact.
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February 16                          MT
Stream Access Law (Annual Real 
Estate CLE), Fairmount Hot 
Springs Resort. RE: Bitterroot River 
Protective Association Stream Access 
Case. For info: CLE Institute of State 
Bar of Montana, 406/ 447-2206

February 20-23                      ID
2007 AFS Idaho Chapter 
Annual Meeting, Boise, Riverside 
DoubleTree Hotel. RE: Diversions, 
Dams and Fish: Understanding and 
Managing the Impact of Diversions 
and Dams on Fish in Idaho on 2/21-
2/23; Workshop on 2/20: Current 
and Emerging Pathogens of Fishes 
in the Pacifi c Northwest. For info: 
AFS website: www.idahoafs.org/
meeting2007.php

February 21                          WA
Marine Shoreline Development, 
Seattle. For info: Law Seminars Int’l, 
800/ 854-8009, email: registrar@
lawseminars.com, or website: www.
lawseminars.com

February 22-23                     OR
Oregon Water Resources 
Commission Meeting, Salem. For 
info: Cindy Smith, OWRD, 503/ 
986-0876, or website: www.wrd.state.
or.us/OWRD/COMMIS/calendar.
shtml

February 22-23                     CA 
25th Annual Water Law 
Conference (ABA), San Diego, 
Hotel Del Coronado. RE: Recent 
Changes in Water Law & What 
That Means for the Future, Agency 
Statutory Interpretation, Instream 
Use & Water Conservation, Federal 
Reserved Rights Doctrine, Transfers, 
Adjudications, Global Climate Change 
& More. Sponsored in part by THE 
WATER REPORT. For info: ABA 
website: www.abanet.org/environ/
committees/waterresources/home.html

February 22-23                     OR
Oregon Environmental Quality 
Commission Meeting, Salem. For 
info: Helen Lottridge, ODEQ, 503/ 
229-6725, or website: www.deq.state.
or.us/about/eqc/EQCagendas.htm

February 22-23                     NV
Family Farm Alliance Conference, 
Las Vegas, Monte Carlo Resort & 
Casino. RE: Development in the West, 
Agricultural Lands and Environmental 
Demands, Reclamation Roundtable, 
Climate Change, Ag Water Supplies & 
More. For info: FFA, 707/ 998-9487, 
or email: ffameeting@aol.com

February 22-23                      CA
Annual Executive Briefi ng by the 
Water Education Foundation, 
Sacramento, RE: Current Water 
Issues - Speakers from  the Urban, 
Business, Farming, Environmental 
& Public Interest. For info: WEF, 
916/ 444-6240, email: feedback@
watereducation.org, or website: www.
water-ed.org/briefi ngs.asp

February 26                          WA
Natural Resources Damages 
Litigation, Seattle. For info: Law 
Seminars Int’l, 800/ 854-8009, email: 
registrar@lawseminars.com, or 
website: www.lawseminars.com

February 27-March 2          DC
Water Systems Council Spring 2007 
Members Meeting, Washington, 
DC. For info: member_services@
watersystemscouncil.org or website: 
www.watersystemscouncil.org/
calendar/index.cfm

March 1-2                              OR
Public Interest Environmental 
Law Conference (25th Annual), 
Eugene, University of Oregon. For 
info: PIELC, 541/ 346-3828, email: 
askpielc@uoregon.edu, or website: 
www.pielc.org/

March 1-2                              OR
2007 Brownfi elds Conference, 
Salem, Salem Conference Center. 
For info: Karen Homolac, Oregon 
Economic and Community 
Development Department, 503/ 986-
0191, email: Karen.Homolac@state.
or.us

March 1-2                              NV
NEPA 2nd Annual National 
Conference, Las Vegas, Flamingo 
Resort. For info: CLE Int’l, 800/ 873-
7130 or website: www.cle.com

March 2-3                              UT
The Colorado River Compact in the 
21st Century: Time for Change? 
Salt Lake City, University of Utah, 
Quinney College of Law. For info: 
Wallace Stegner Center, 801/ 585-
3440 or website: www.law.utah.
edu/stegner/

March 5-6                              DC
2007 Ground Water Industry 
Legislative Conference/NGWA 
Fly-in, Washington, DC. For 
info: National Ground Water 
Association, 800/ 551-7379, email: 
customerservice@ngwa.org, or 
website: www.ngwa.org

March 7-9                              CO
16th Annual Land Use Conference, 
Denver, University of Denver College 
of Law. Sponsored by the Rocky 
Mountain Land Use Institute. For info: 
Institute, 303/ 871-6319 or website: 
www.law.du.edu/rmlui

March 8-9                              OR
NEPA Practice: 2007 Update, 
Portland, Oregon Convention 
Center, 777 NE Martin Luther King 
Jr., Blvd. RE: Preparing, Reviewing, 
Challenging & Defending Documents 
Prepared Under NEPA. For info: 
Oregon Law Institute of Lewis & 
Clark Law School, 503/ 768-6580, 
email: oli@lclark.edu, or website: 
www.lclark.edu/org/oli

March 8-9                              CO
Colorado Water Law, Denver, Grand 
Hyatt. For info: CLE Int’l, 800/ 873-
7130 or website: www.cle.com

March 8-11                            CO
36th Annual Conference 
on Environmental Law, 
Keystone, Keystone Resort & 
Convention Center. For info: 
ABA website, www.abanet.
org/environ/programs/keystone/2006/

March 10-13                           TX
4th Conference on Watershed 
Management to Meet Water Quality 
and TMDL Issues: Solutions 
and Impediments to Watershed 
Management and TMDLs, San 
Antonio, Crowne Plaza Riverwalk. 
Sponsored by the American Society of 
Agricultural and Biological Engineers. 
For info:  Sharon McKnight, ASABE, 
269/ 428-6333, email: jcknight@
asabe.org, or website: www.asabe.
org/meetings/tmdl2007/index.htm

March 13                                VA 
“Water Quality Committee 
Meeting,” Western States Water 
Council, Arlington, Crowne Plaza 
Washington National Airport, 1480 
Crystal Drive. For info: Cheryl 
Redding, WSWC, 801/ 561-5300, 
email: credding@wswc.state.ut.us 
or website: www.westgov.org/wswc/
meetings.html  

March 13-15                          NV
Environmental Geochemistry of 
Metals, Las Vegas. For info: National 
Ground Water Association, 800/ 551-
7379, email: customerservice@ngwa.
org, or website: www.ngwa.org

March 16-17                          CO
The Climate of Environmental 
Justice: Taking Stock, Boulder, 
University of Colorado Law School. 
RE: Environmental Justice and the 
Consequences of Climate Change. 

For info: Maxine Burkett, Natural 
Resources Law Center, 303/ 492-
3720, or website:  www.colorado.
edu/law/centers/nrlc/Climate_Justice_
Conference.pdf 

March 19-20                          WA
Clean Water & Stormwater, 
Seattle. For info: Law Seminars Int’l, 
800/ 854-8009, email: registrar@
lawseminars.com, or website: www.
lawseminars.com 

March 19-21                           CA
Low-Cost Remediation Strategies 
for Contaminated Soil and 
Ground Water, San Francisco. 
For info: National Ground Water 
Association, 800/ 551-7379, email: 
customerservice@ngwa.org, or 
website: www.ngwa.org

March 20-23                          WA
Fifth Climate Prediction 
Applications Science Workshop, 
Seattle. For info: Diana Perfect, 
NOAA-National Weather Service, 
301/ 713-1970 x 132, email: diana.
perfect@noaa.gov, or website: www.
cses.washington.edu/cig/outreach/
workshopfi les/cpasw07/

March 21                                CA
2007 Legislative Symposium, 
Sacramento, Sacramento Convention 
Center. Sponsored by: Association of 
California Water Agencies. For info: 
www.acwa.com//events/acwa_events.
asp

March 21-23                          OH
Principles of Ground Water: Flow, 
Transportation, and Remediation, 
Dublin. For info: National Ground 
Water Association, 800/ 551-7379, 
email: customerservice@ngwa.org, or 
website: www.ngwa.org

March 21-23                          GA
Paying For Sustainable Water 
Infastructure, Atlanta, Hilton Atlanta 
Hotel. RE: Creative Methods to Pay 
for Sustainable Water Infrastructure. 
Sponsored by EPA & EFA. For info: 
Kelly Kunert, EPA, email: kunert.
kelly@epa.gov, or website: http://
www.payingforwater.com/index.cfm 

March 22                               OR
Environmental Challenges to 
Reproductive Health and Fertility, 
Portland, Multnomah Athletic Club 
(1849 SW Salmon), 6-8pm. RE: 
Environmental Contaminants, Science 
& Implications for Public Health, 
Reproductive Health. Sponsored 
by Oregon Environmental Council 
Healthy Environment Forum Series. 
For info: Cheryl, NEBC, 503/ 222-
1963 x100, email: cherylb@oeconline.
org, or website: www.nebc.org



(continued from previous page)

March 22-23                           CA
First Western Forum on 
Energy & Water Sustainability, 
Santa Barbara, Bren School 
of Environmental Science & 
Management. For info: website: www.
regonline.com/114693

March 23                               OR
Environmental Cleanup, Portland. 
For info: For info: Holly Duncan, 
Environmental Law Education Center, 
503/ 282-5220, email: hduncan@
elecenter.com or website: www.
elecenter.com/

March 26-27                          NE
Fourth Annual Water Law, 
Policy, and Science Conference: 
“The Future of Water Use in 
Agriculture,” Lincoln, Embassy 
Suites Hotel. Sponsored by the 
University of Nebraska-Lincoln. For 
info: UNL, 402/ 472-3305 or website: 
http://snr.unl.edu/waterconference/

March 26-27                           TX
Texas Wetlands, Austin. For info: 
CLE Int’l, 800/ 873-7130 or website: 
www.cle.com

March 26-28                          DC
Federal Water Seminar, 
Washington, DC. For info: NWRA, 
703/ 524-1544, email: nwra@nwra.
org, website: www.nwra.org/meetings.
cfm

March 29                               MA
Urban Rivers Conference: “The 
Promise & Challenge of Urban 
Rivers,” Boston, Federal Reserve 
Bank, 600 Atlantic Avenue. RE: 
Contaminated Sediments, Stormwater, 
Public Access, Urban Land 
Conservation, Environmental Justice, 
Urban Hydrology & Riverfront 
Design. For info: Trish Garrigan, EPA, 
617/ 918-1583, email: garrigan.trish@
epamail.epa.gov, or EPA website: 
www.epa.gov/ne

March 29-30                          CA
NEPA, San Francisco. For info: CLE 
Int’l, 800/ 873-7130 or website: www.
cle.com

March 29-30                          CO
Coal in the West, Denver. For info: 
Law Seminars Int’l, 800/ 854-8009, 
email: registrar@lawseminars.com, or 
website: www.lawseminars.com

March 30                               WA
Bringing Brownfi elds Home, 
Seattle. For info: Law Seminars Int’l, 
800/ 854-8009, email: registrar@
lawseminars.com, or website: www.
lawseminars.com

April 3-5                                 OR
Pathways to Resilience: Sustaining 
Pacifi c Salmon in a Changing 
World, Portland. RE: Concept 
of Resilience & Application to 
Ecosystem Management. Sponsored 
by Oregon Sea Grant. For info: Sea 
Grant website: http://oregonstate.
edu/conferences/resilience/

April 9                                   MA
Sustainable Waters in a Changing 
World: Research to Practice, 
Amherst. Sponsored by the 
Massachusetts Water Resources 
Research Center. For info: MWRRC, 
413/ 545-2842, email: wrrc@
tei.umass.edu, or website: www.
umass.edu/tei/wrrc/WRRC2004/
Conference2007/CallForPapers.htm

April 12                                  OR
Health Costs of Pollution: Is an 
Ounce of Prevention Worth a Pound 
of Cure?  Portland, Multnomah 
Athletic Club (1849 SW Salmon), 
6-8pm. RE: Economic Costs of 
Environmental Disease & Prevention. 
Sponsored by Oregon Environmental 
Council Healthy Environment Forum 
Series. For info: Cheryl, NEBC, 503/ 
222-1963 x100, email: cherylb@
oeconline.org, or website: www.nebc.
org

April 12-13                             CA
California Water Law, San 
Francisco. For info: CLE Int’l, 800/ 
873-7130 or website: www.cle.com

April 13                                  WA
Mitigation Banking, Seattle. For 
info: Law Seminars Int’l, 800/ 854-
8009, email: registrar@lawseminars.
com, or website: www.lawseminars.
com

April 13                                  OR
Endangered Species Act: Law & 
Science, Portland. For info: For info: 
Holly Duncan, Environmental Law 
Education Center, 503/ 282-5220, 
email: hduncan@elecenter.com or 
website: www.elecenter.com/

April 16-17                              IL
Wetlands, Chicago. For info:  The 
Seminar Group, 800) 574-4852, 
email: info@theseminargroup.net, or 
website: www.theseminargroup.net/

April 17                                  OR
OSU Water and Health Conference, 
Corvallis. Sponsored by the Institute 
for Water & Watersheds (IWW) at 
Oregon State University. RE: Global 
Water Issues & OSU’s Outreach, 
Research & Education. For info: IWW 
website: http://water.oregonstate.
edu/news/2007_water/index.htm

April 17-21                             CA
2007 Annual Meeting of the 
American Association of 
Geographers, San Francisco. RE: 
Land Use Impacts on Hydrology, 
Channel Morphology and Dynamics, 
and Aquatic Habitat in Mountain 
Watersheds. For info: John Faustini, 
OSU Dept. of Fisheries & Wildlife, 
541/ 754-4581, email: faustini.john@
epa.gov, or AAG website: www.aag.
org/

April 19-20                             DC
Climate Change Regulation, 
Washington, D.C. For info: Law 
Seminars Int’l, 800/ 854-8009, email: 
registrar@lawseminars.com, or 
website: www.lawseminars.com

April 19-20                             OR
Oregon Environmental Quality 
Commission Meeting, Location 
TBA. For info: Helen Lottridge, 
ODEQ, 503/ 229-6725, or website: 
www.deq.state.or.us/about/eqc/
EQCagendas.htm
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