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CWA & ESA INTERSECTIONS

WATER QUALITY & ESA SECTION 7: NORTHWEST EXAMPLES

by Melanie J. Rowland, National Oceanic and Atmospheric Administration (NOAA)
Office of General Counsel, Northwest Region

Editor’s Note:  This article is adapted from materials presented by the author at the 13th
Regional Conference on the Endangered Species Act, hosted by The Seminar Group in
Seattle on January 19-20, 2006.  The views expressed are those of the author and do not
necessarily represent the views of NOAA or any other government agency.

INTRODUCTION
A controversial Ninth Circuit decision in 2005 brought increased attention to the

intersection of the federal Clean Water Act (CWA) and section 7 of the federal
Endangered Species Act (ESA).  In Defenders of Wildlife v. Environmental Protection
Agency, 420 F.3d 946 (9th Cir. 2005), the court found that EPA must avoid jeopardizing
listed species or adversely modifying their critical habitat in transferring administration of
the CWA’s pollution discharge permit program to a state, whether or not the CWA gives
EPA authority to protect listed species when transferring the  program (see Light, this
TWR).  The court found that “the obligation of each agency to ‘insure’ that its covered
actions are not likely to jeopardize listed species is an obligation in addition to those
created by the agencies’ [sic] own governing statute.” Id. at 967.  This decision resulted in
the State of Arizona losing its delegated authority to implement the CWA National
Pollution Discharge Elimination System (NPDES) program.  The defendants and
intervenors have petitioned for rehearing en banc in the case.

Delegation of discharge permit programs to states, however, is only one of EPA’s
CWA authorities that may affect water quality.  Regardless of the eventual outcome of the
Defenders litigation, there is no dispute that EPA does have discretion to address listed
species concerns in many of its CWA implementing actions.  EPA consults under section
7 on a variety of actions relating to water quality.
EPA WATER-RELATED ESA CONSULTATION AREAS INCLUDE:

• Approving a state’s or tribe’s water quality standards, or disapproving and
promulgating standards

• Issuing a discharge permit in a state to which EPA has not transferred authority to
administer the permit program

• Assuming authority to issue a permit that a state or tribe has issued and to which EPA
has objected as not complying with the CWA

• Approving a state’s or tribe’s adoption of a Total Maximum Daily Load (TMDL) for a
waterbody designated as impaired

• Funding the construction of a waste treatment plant

Consultation on these actions is not likely to be affected by the Defenders litigation.
Consequently, it is important to understand the nature of the issues that arise when EPA
consults on an action affecting water quality.  This article first briefly outlines the
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statutory framework of section 7 of the ESA and the
water quality provisions of the CWA.  This is followed
by discussion of current activities in the Northwest that
present a challenge to government agencies and private
parties to satisfy the dictates of both laws.

STATUTORY FRAMEWORK FOR WATER
QUALITY CONSULTATIONS

Overview
The fundamental objectives of the CWA (enacted in

1972) and the ESA (enacted in 1973) are
complementary.  The purpose of the CWA is “to
restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”  CWA
Section 101(a), 33 U.S.C.  § 1251(a).  The ESA’s
purposes are “to provide a means whereby the
ecosystems upon which endangered species and
threatened species depend may be conserved, [and] to

provide a program for the conservation of such endangered species and threatened species . . .”  ESA §
2(b), 16 U.S.C. 1531(b).  Few would deny that restoring and maintaining the biological integrity of the
Nation’s waters includes conserving threatened and endangered aquatic species and their ecosystems.
Moreover, one of the CWA’s initial goals was to achieve “water quality which provides for the protection
and propagation of fish, shellfish, and wildlife[.]” CWA § 101(a)(2), 33 U.S.C. § 1251(a)(2).

The basic compatibility between the objectives of these laws does not mean, however, that
compliance with one assures compliance with the other, or that the interplay between them is simple.
Each statute establishes specific standards and procedures for decision-making regarding water quality.
Each is administered by multiple agencies — the CWA by the EPA and state environmental agencies, and
the ESA by the US Fish and Wildlife Service (FWS) and NOAA’s National Marine Fisheries Service
(NOAA Fisheries).  Each agency has adopted its own regulations for implementing its statutes and
programs.  Moreover, the technical issues that arise under these statutes are quite complex, scientific data
is limited, and all agencies are sorely pressed for staff and resources.

CWA Water Quality Provisions
The CWA requires states and tribes to develop water quality standards that establish and protect the

desired conditions of each waterway within the state’s regulatory jurisdiction.  State and tribal water
quality standards are subject to EPA review and approval.  If EPA approves, the standards become
effective.  If EPA disapproves, EPA must promulgate standards within 90 days of notifying the state of its
disapproval.   CWA § 303(c), 33 U.S.C. § 1313(c).   It is EPA’s approval of state or tribal standards, or
disapproval and promulgation, that is the federal action on which EPA must consult under the ESA.

WATER QUALITY STANDARDS INCLUDE THE FOLLOWING:
1) the designated uses for a particular waterbody (e.g., public water supply, fish and wildlife

propagation, recreation, agricultural or industrial uses)
2) numeric and narrative criteria specifying water quality conditions, such as maximum temperatures,

maximum amounts of certain toxic pollutants, and minimum levels of dissolved oxygen, that are
necessary to protect the designated uses

3) an antidegradation policy that ensures that high quality waters will be maintained and protected.
33 U.S.C. §§ 1313(c)(2), 1313(d)(4)(B).

WATER QUALITY STANDARDS ARE A KEY REGULATORY MECHANISM:
Water Quality standards [WQS] set the water quality goals for specific waterbodies and serve as a
regulatory basis for other programs, such as National Pollution Discharge Elimination System (NPDES)
permits, listings of impaired water bodies under CWA section 303(d), and total maximum daily loads
(TMDLs).  In general, NPDES permits contain effluent limitations to meet WQS; section 303(d) lists
identify those water bodies where WQS are not being met; and TMDLs are mathematical calculations
indicating the pollutant reductions needed to meet WQS.

“EPA Region 10 Guidance for Pacific Northwest State and Tribal Temperature Water Quality
Standards” at 3-4 (EPA 910-B-03-002, EPA Region 10 Office of Water, April 2003).

CWA-ESA

Compatibility



March 15, 2006

Copyright© 2006 Envirotech Publications; Reproduction without permission strictly prohibited. 3

The Water Report

Section 402 of the CWA established the discharge
permit program referred to above, known as the
NPDES program.  33 U.S.C. § 1342.  All discharges,
such as those by industrial plants, must be permitted or
they are in violation of the CWA.  A facility’s permit
sets limits on its discharge of particular pollutants,
including heat and toxic substances.  EPA may
administer this system and issue permits, or it may
delegate that responsibility to a qualifying state or tribe.
CWA § 402(a)(5), 33 U.S.C. § 1342(a)(5).
After delegating administration of the program to a
state or tribe, however, EPA retains the right to object
to the issuance of a permit if it believes the permit is
not in compliance with the CWA.  If the state or tribe
does not achieve compliance, EPA may assume
authority to issue the permit.  CWA § 402(d), 33
U.S.C. § 1342(d).   EPA’s issuance of a permit, and its
objection to a state or tribe’s issuance of a permit and
consequent assumption of authority to issue the permit,
are federal actions giving rise to the obligation to
consult under the ESA.

The CWA also requires identification of “impaired”
waterbodies — i.e. those that do not meet water quality standards.  CWA §  303(d), 33 U.S.C. § 1313(d).
The resulting catalog of water quality limited waterbodies is often referred to as a state’s “303(d) list.”
For these waterbodies, states must develop TMDLs for the parameters in which the waterbody is deficient
that eventually will result in achievement of water quality standards.  Both point source (e.g., an
industrial plant) and non-point source (e.g., a farm operation) discharges must meet the TMDL
requirements.  State TMDLs must be approved by EPA, and thus approval of TMDLs is another federal
action that may be subject to ESA consultation.

Finally, the CWA provides for EPA funding for construction of waste treatment facilities.  CWA §
601(g), 33 U.S.C. § 1281(g).   The construction of a waste treatment plant funded in part by EPA is also a
federal action subject to ESA consultation.

ESA Section 7(a)(2): Avoiding Jeopardy
DUTY TO AVOID JEOPARDIZING LISTED SPECIES OR ADVERSELY MODIFYING CRITICAL HABITAT

The ESA provides that each federal agency “shall . . . insure that any action authorized, funded, or
carried out by such agency . . . is not likely to jeopardize the continued existence of an endangered
species or threatened species or result in the destruction or adverse modification of” the species’
designated critical habitat.  ESA § 7(a)(2), 16 U.S.C. § 1536(a)(2).  Section 7 applies to “all actions in
which there is discretionary Federal involvement or control.”  50 C.F.R. § 402.03.  The duty applies to
issuance of permits or licenses (e.g., pollution discharge permits), approval of otherwise nonfederal
actions (e.g., EPA approval of state or tribal water quality standards), and funding for otherwise
nonfederal projects (e.g., construction of a municipal wastewater treatment plant).

The federal action agency and the federal consulting agency must consider both direct and indirect
effects of the project or permit.  Indirect effects are “caused by the proposed action and are later in time,
but still are reasonably certain to occur.”  50 C.F.R. § 402.02.  For example, if EPA approves state water
quality standards, the direct effects on fish of the approval action are minimal.  It is the potential indirect
effects — such as state issuance of a discharge permit that meets the approved standards, and the
consequent discharge subject to that permit — that are of concern.  It was the indirect effects on
terrestrial species of transfer of the water quality program to Arizona that was at the heart of the
Defenders case mentioned at the first of this article.  During the consultation with EPA concerning CWA
delegation, FWS staff initially were concerned that transfer of the program would eliminate the federal
nexus for consultation on issuance of discharge permits, and thus FWS would no longer be able to
address the indirect effects on terrestrial species of development projects that might result from issuance
of an NPDES discharge permit by the State of Arizona.  See 420 F.3d at 952.  [For further discussion of
indirect effects, see Endangered Species Consultation Handbook at 4-27 (FWS and NOAA Fisheries,
March 1998).  See also National Wildlife Federation v. Coleman, 529 F.2d 359 (5th Cir. 1976), where the

“Impaired”

Waterbodies

TMDLs

Waste

Treatment

Section 1 Scope

Indirect Effects
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court found that anticipated effects of private development in habitat of the endangered whooping crane
were indirect effects of a highway project because the Department of Transportation could determine the
placement of the highway and interchanges, which would influence development patterns.]

The consulting agency also must consider effects of interrelated or interdependent actions.
Interrelated actions are “those that are part of a larger actions and depend on the larger action for their
justification.”  50 C.F.R. § 402.02.  Interdependent actions are “those that have no independent utility
apart from the action under consideration.”  Id.

Finally, NOAA Fisheries and FWS are required to consider the cumulative effects of future state and
private activities that could affect the species’ persistence.  “Cumulative effects” are “those effects of
future State or private activities, not involving federal activities, that are reasonably certain to occur
within the action area of the Federal action subject to consultation.”  50 C.F.R. § 402.02.  The “action
area” means “all areas to be affected directly or indirectly by the Federal activity and not merely the
immediate area involved in the action.”  Id.

 Both the action agency and the consulting agency must use the best scientific and commercial data
available.  16 U.S.C. § 1536(a)(2).  Unfortunately, the available data often does not provide clear answers
as to the effects of proposed actions on individual fish or at the population or species level.  While more
and better information would always be helpful, NOAA Fisheries and FWS must use the best science
available at the time and their best professional judgment.  If new information that bears on the analysis
becomes available, the action agency or the consulting agency can reinitiate consultation and the findings
and recommendations can be adjusted if warranted.  50 C.F.R. § 402.16(b).

THE NATIONAL MEMORANDUM OF AGREEMENT

In 2001, NOAA Fisheries, FWS and EPA entered into a national Memorandum of Agreement
(MOA) regarding cooperation under the CWA and ESA.  66 Fed. Reg. 11,202 (February 22, 2001).  The
MOA sets forth a framework for conducting section 7 consultations on EPA’s water-quality-related
actions, with the exception of TMDLs.  These include approval of state water quality standards and
issuance of NPDES permits in those states that do not have delegated authority to issue these permits
(Idaho, in the Northwest).  The MOA also sets forth a process to resolve differences regarding the
adequacy of state- or tribal-issued permits.  Finally, the MOA covers EPA participation in species
recovery planning, coordination on national-level activities such as development of new water quality
criteria guidelines, and other matters of mutual interest.  [See Elizabeth Rosan, EPA’s Approach to
Endangered Species Protection in State Clean Water Act Programs, 30 Envtl. L. 447 (Spring 2000), for a
detailed discussion of the MOA and how it was developed.]

Following adoption of the national MOA, the regional offices of EPA, NOAA Fisheries, and FWS in
the Northwest worked together to develop a regional agreement tiered to the national MOA but tailored to
regional needs.  A draft of the regional MOA was released to states and tribes for review and comment
(October 24, 2001).  No final agreement was signed.  Nevertheless, the agencies continue to work closely
together on CWA/ESA activities in the Northwest.

The CWA’s broad focus is on water quality in general, which means that EPA must take into
account species that are not listed as well as those that are.  The ESA’s focus is limited to those species
that are threatened or endangered.  The two agencies may, therefore, come to the consultation with
different information bases that must be reconciled.  The MOA provides for collaboration among the
agencies regarding scientific and commercial information.  MOA ¶ V.B.2.

CONSULTATION ON EPA’S ACTIONS TO IMPLEMENT THE CWA

Approval of State or Tribal Water Quality Standards
The primary subject of CWA consultations in the Northwest is EPA approval of state or tribal water

quality standards. [See MOA ¶ VII for procedures to be followed in these consultations.]  NOAA
Fisheries and FWS are currently consulting on several water quality standards actions in the Northwest,
including Washington’s revision of temperature standards, Oregon’s revision of its standards for toxic
pollutants, and Idaho’s revision of standards for toxic pollutants.  EPA’s Regional Temperature Guidance,
and the technical information developed during the interagency process, should facilitate consultation on
temperature standards in the region.  With respect to toxics, FWS and NOAA Fisheries completed draft
biological opinions on Idaho’s revised standards for toxic pollutants in 2002.  Due to the technical
complexity of the issues, however, the consultations on toxic pollutant standards in Oregon and Idaho
have not yet been completed.
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The only completed consultation on approval of water quality standards in the Northwest is on
EPA’s approval of Oregon’s standards for conventional pollutants, including temperature and dissolved
oxygen.  An environmental group successfully challenged the initial NOAA Fisheries biological opinion
in this consultation, resulting in revised water quality standards and a new biological opinion.  The story
of this consultation and the ensuing litigation and its results is instructive with respect to the interplay of
states, federal agencies, and citizens in achieving compliance with the CWA and the ESA.

In 1999, NOAA Fisheries completed its first consultation on EPA approval of several of Oregon’s
water quality standards.  [See Biological and Conference Opinion on Approval of Oregon Water Quality
Standards for Dissolved Oxygen, Temperature, and pH (No. OSB99-0146, July 7, 1999].  NOAA
Fisheries determined that approval of the standards was not likely to jeopardize listed species, based on
conservation measures agreed to by the state and EPA, despite the fact that certain standards – such as a
64 degree F temperature standard for salmonid rearing – were not likely to provide for the long-term
biological requirements of listed species.  While there was general agreement that available science
indicated that the standard would not, over time, provide for the biological requirements of listed
salmonids, there was little information available as to what temperature regime would be adequate.  EPA
proposed to convene an interagency group to develop regional guidance on the temperature standard.
The group would conclude its work within two years, and the Oregon Department of Environmental
Quality agreed to consider the resulting guidance in its revision of water quality standards.  NOAA
Fisheries determined that approval of the current temperature standard was not likely to jeopardize the
continued existence of listed species or adversely modify their critical habitat within this time frame.

In 2001, a citizens’ group sued EPA and NOAA Fisheries for violations of the ESA and the
Administrative Procedure Act (APA).  The district court found that NOAA Fisheries had acted arbitrarily
and capriciously in violation of the APA in concluding that the temperature standard for juvenile
salmonid rearing was not likely to jeopardize listed species or adversely modify their critical habitat
because NOAA had relied on a speculative future conservation measure.  Northwest Environmental
Advocates v. Environmental Protection Agency, 268 F. Supp. 2d 1255 (D. Or. 2003).  The plaintiffs also
alleged CWA violations by EPA.  While these claims are beyond the scope of this paper, the court’s
discussion of the CWA claims is helpful for those unfamiliar with the law regarding issuance and
approval of water quality standards.

While the case was in litigation, the regional temperature guidance team had proceeded with its
work.  The final guidance was adopted in April 2003, right after the court’s opinion was issued on March
31.  See “EPA Region 10 Guidance for Pacific Northwest State and Tribal Temperature Water Quality
Standards” (EPA 910-B-03-002, EPA Region 10 Office of Water, April 2003).

EPA, NOAA Fisheries, FWS, and the state closely cooperated in the development of new standards.
Oregon adopted revised standards that are largely consistent with the guidance.  NOAA Fisheries and
FWS issued “no jeopardy” biological opinions on the approval action in February 2004 —the “Biological
Opinion on EPA’s Approval of Revised Oregon Water Quality Standards for Temperature, Intergravel
Dissolved Oxygen, and Antidegradation Implementation Methods” (No. 2003/01568, February 23, 2004)
and EPA approved the new standards in March.  [For more information about the Regional Temperature
Guidance and ESA consultation, see  EPA’s Fact Sheet, NOAA Fisheries’ letter regarding the Guidance,
FWS’ letter regarding the Guidance, and the links on the EPA Region 10 “Water Issues” website:
yosemite.epa.gov/r10/water.nsf]

In December 2005, however, the same plaintiffs filed a suit challenging EPA’s 2004 approval of the
revised standards and the biological opinions on that approval.  Northwest Environmental Advocates v.
Environmental Protection Agency, Civ. No. 05-1876 HA (D. Or., filed 12/13/05)   In addition to several
CWA violations, once again plaintiffs allege that EPA violated the ESA in approving Oregon’s water
quality standards and that NOAA Fisheries’ and FWS’ biological opinions on the approval action are
arbitrary and capricious, in violation of the APA  (see Glick, TWR #24).

Issuance of Pollution Discharge Permits
The NOAA Fisheries and FWS have consulted on one NPDES permit in the Northwest, for a pulp

mill in Lewiston, Idaho.  Idaho is not a delegated state for NPDES permits, so EPA issues permits in that
state, and consequently permit issuance is a federal action requiring consultation.  Citizen groups sued
EPA for failure to consult on the permit, and the parties agreed to a schedule for consultation.  The Lands
Council v. Clarke, Civ. No. C99-1287C (W.D. Wa., complaint filed 2000).  EPA initiated consultation,
and the biological opinions were issued in March and April, 2004 — “Biological Opinion on the Potlatch
Pulp and Paper Mill, Lewiston Idaho, NPDES Permit No. ID-000116-3 for the discharge of effluents into
the Snake River” (No. 2000/01449, April 2, 2004).  The revised permit was issued in March 2005.
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Consultations on the Potlatch permit were very complex technically and made more difficult because
consultation on Idaho’s water quality standards for toxic pollutants had not been completed.  This
consultation, in turn, is complicated by the fact that EPA’s aquatic life criteria, which serve as guidance
for state standards, were developed in 1977 and are not based on considerations specific to listed species
in the Northwest.  An ESA consultation on the aquatic life criteria is underway at the national level.

Potlatch and EPA agreed to conservation measures in addition to the permit requirements, and these
measures include an extensive monitoring plan to provide data that should address some of the scientific
uncertainty in the consultation.

EPA Approval of TMDLs
Another CWA action that may affect listed species is EPA issuance of TMDLs for water quality

limited stream segments under CWA section 303(d) — although the national MOA does not address
consultation on TMDLs.  NOAA Fisheries has worked with federal and state agencies and tribes to help
develop TMDLs that will meet ESA standards.  [See EPA Region 10’s website (http://epa.gov/R10/
WATER.NSF/TMDLs?TMDL+Program) for information about approved TMDLs in the Northwest.]

 NOAA Fisheries has completed several informal consultations on TMDLs in the Northwest,
although formal consultations (and thus issuance of biological opinions) have not been necessary.  NOAA
Fisheries has reached determinations of “not likely to adversely affect” for these actions, so the agency
has issued no biological opinions on TMDLs.  Several additional TMDLs for stream segments within the
range of listed salmonids are being developed.

NOAA Fisheries, FWS, and EPA have worked together to provide a single forum for a large
landowner to develop a joint habitat conservation plan (HCP) under the ESA and a TMDL under the
CWA for a stream segment on the landowner’s property.  The Simpson Timber Company’s Incidental
Take Permit (ITP), issued October 13, 2000 (Permit # 1265), is the only permit to date in the Northwest
that has included a TMDL.  The TMDL appears as an appendix to the HCP.  Sharing of technical
information and analysis among the Services, EPA, and Simpson resulted in compatible HCP provisions
and TMDL parameters.  Compliance with the TMDL is not, however, a requirement for compliance with
the ITP.  The CWA continues to govern the regulatory role of the TMDL.

Funding for Construction of Waste Treatment Facilities
The CWA authorizes EPA to assist nonfederal entities with funding for the construction of

wastewater treatment plants.  Federal funding provides a federal nexus for consultation on otherwise
nonfederal projects, and they become subject to ESA consultation.

For example, in 2005 NOAA Fisheries completed a consultation on EPA funding for a waste
treatment plant in the City of Carnation, Washington, to be constructed, owned, and operated by King
County.  Biological Opinion for the City of Carnation Sewer Collection, Conveyance, and Wastewater
Treatment System (No. 2005/03860, October 26, 2005).  The plant will discharge the treated effluent into
the Snoqualmie River.  The plant’s discharge permit will be issued by the state of Washington, so there
will be no federal nexus for consultation on the permitting action itself.  The effects on listed fish of the
discharge of effluent, however, are indirect effects of EPA’s funding for construction of the plant.  EPA
funding provided a federal nexus for consultation on all the effects of construction and operation of the
plant, including the effects of effluent discharge.

ESA CONSULTATION ON ACTIONS THAT MUST ALSO MEET WQ STANDARDS
Consultation on EPA approval of state or tribal water quality standards is not the only way in which

water quality standards and ESA intersect.  Several courts have found that actions that affect listed fish
species must also meet water quality standards.  While the objectives of the ESA and the CWA are
consistent with respect to listed fish, implementation of the two statutes is not the same, and actions must
comply with specific water quality standards as well as be adequate to avoid jeopardizing fish.  An action,
when considered as a whole, may be likely to avoid jeopardizing listed fish, yet still not comply with
specific standards set by the states.  Similarly, an action may comply with specific CWA standards while
still jeopardizing particular listed species.

Operation of the Columbia River hydropower system is an action subject to both laws that has been
the focus of litigation regarding the relationship between the two.  The Army Corps of Engineers, owner
and operator of the dams in the system, consulted with NOAA Fisheries on the effects of operation of the
system on listed fish.  In 1995 and 1998, the Corps adopted NOAA Fisheries’ “reasonable and prudent
alternatives” (RPAs) to avoid jeopardizing listed fish species, including measures to reduce water
temperatures harmful to the fish.
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Despite the Corps’ adoption of the RPAs, several citizens’ groups filed suit against the Corps in
1999 for failure to comply with the CWA.  Plaintiffs alleged that the Corps operated the system “in a
manner that causes or contributes to violations of the water quality standards of the State of Washington
for temperature and dissolved gas, as well as the antidegradation strategy.”  National Wildlife Federation
v. Army Corps of Engineers, Civil No. 99-442-FR (D. Or., complaint filed March 31, 1999).  Plaintiffs
were concerned that operations resulted in high water temperatures that “interfere with and injure salmon
and steelhead.”  In 2001, the district court found that there was substantial evidence that the Corps had
not met its legal obligations under the CWA.  National Wildlife Federation v. Army Corps of Engineers,
132 F. Supp. 2d 876 (D. Or. 2001).  The court issued an order requiring the Corps to issue a new Record
of Decision (ROD) within 60 days, demonstrating how it would operate the system in compliance with
the CWA.

The Corps issued its new ROD in May 2001, adopting measures recommended in a 2000 biological
opinion (2000 BiOp) to address water temperature issues.  Plaintiffs asserted that the ROD still did not
comply with the CWA.  The district court granted summary judgment to the Corps, finding that “both the
NMFS 2000 BiOp and the 2001 ROD evaluate requirements of the [CWA] Act; acknowledge the overlap
between the requirements of the [ESA] and the [CWA]; and commit to measures which are intended to
comply with both statutes.”  National Wildlife Federation v. United States Army Corps of Engineers  (D.
Or. Jan. 9, 2003).  The court held that the Corps had “considered all relevant factors” when it concluded
that the measures it set forth in the 2000 BiOp to reduce water temperatures were consistent with the
Corps’ obligations under the CWA.

The Ninth Circuit affirmed the district court’s opinion, although it did so based on different
reasoning.  National Wildlife Federation v. United States Army Corps of Engineers, 384  F.3d 1163 (9th

Cir. 2004).  Significantly, the 9th Circuit found that “[t]he district court’s reasoning was in part erroneous
because the Corps’ adoption of the recommended measures in the 2000 BiOp did not necessarily mean
that the Corps had complied with all its obligations under the CWA. . . [T]he Corps’ compliance with the
ESA did not mean that it complied with the CWA.”  Id. at 1171  (emphasis added).  The court inquired
into whether the Corps had in fact complied with CWA and found that it had, to the limit of its
discretionary authority.  The court reasoned that it was the existence of the dams, rather than their
operations, that caused exceedences in water temperatures, and the Corps had no discretion to remove the
dams.  The court found that the Corps had complied with the CWA in its operation of the dams, and that
was sufficient.

In rare instances, there may be conflicts between ESA objectives and state water quality standards
that are difficult to resolve.  For example, NOAA Fisheries recommends a certain amount of spill over
dams on the Columbia River to aid juvenile fish in their migration to the sea.  The recommended amount
of spill may result in exceedence of state dissolved oxygen standards.  In these situations, the agencies
work together to develop the optimum result and implement it in a way that complies with both statutes.

EDITOR’S NOTE: The following was prepared by your editors based on Melanie Rowland’s
presentation at the ESA Conference in Seattle on January 19-20, 2006 (The Seminar Group).

Sublethal Effects
One of the differences between the CWA and ESA is each Act’s approach to effects on species.

Under CWA research has focused on lethal effects.  In dealing with lethality, what is know as the “LC50
test” attempts to determine the concentration where exposure results in 50 per cent of fish dying, with a
safety factor built in by dividing by some number (or in the case of temp, subtract a couple of degrees).  It
should be noted that aquatic life criteria was written in 1977; updating to the criteria is occurring now
under a national consultation, but has not yet been completed.  The ESA, on the other hand, must
consider all effects, including sublethal effects and ESA regulations require the use of the best available
information.

Recent and ongoing research into the effects of exposure to the pesticide chlorpyrifos on swimming
and feeding behavior in fish serves as a good illustration of these differences between ESA and CWA
concerns.

It’s been know for a long time that chlorpyrifos — among other pesticides — inhibits
acetylcholinesterase activity in both brain and muscle of salmonids.  Acetylcholinesterase is an enzyme
that assists the transmission of nerve impulses.  Pesticides are intended to inhibit acetylcholinesterase
activity in insects; that’s how they work.  Unfortunately, they also have an inhibitory effect in salmon.
The question is: “Does this affect behavior of fish in a way that causes sublethal effects and impacts
salmon recovery?”
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Recent research at the National Wildlife Fisheries Service Center (NWFSC) shows that the answer is
yes — the pesticide chlorpyrifos reduces both swimming and feeding rates.  The greater the concentration
of chlorpyrifos, the lower the rate of swimming.  In a similar fashion, the greater the concentration of
chlorpyrifos, the lower the rate of feeding (see charts above).  These impacts would not be considered
lethal, obviously, since the fish is still alive.  But smaller fish aren’t as likely to live to spawn.  This effect
is not tracked if a test is designed to determine what pesticide concentration kills fish, which is what the
Environmental Protection Agency’s CWA testing focuses on.

Another example involves the ability of a juvenile salmon to avoid being eaten by predators,
especially diving birds.  Obviously, a juvenile that gets picked off by a predator doesn’t live to spawn.
Because of the importance of predator avoidance in persistence of the species, there has been recent
research emphasis on the effects of various compounds on the predator response.  These efforts include
cutting edge research on alteration of predator response mechanism at NOAA’s NWFSC.  Fish are known
to have a response to an alarm pheromone.  This alarm odor is given off by the skin of a fish attacked by a
predator.  A scratch to the skin is enough to release the odor and other fish in the area sense the odor and
engage in predator avoidance behavior.  Experiments have been conducted comparing the response of
juvenile coho following exposure to dissolved copper for different lengths of time.  When researchers
injected the water in the tank with alarm odor the control fish drops and freezes, exhibiting predator
avoidance behavior, while the fish that had been exposed to copper keeps swimming normally.  A diving
bird will be attracted to the fish swimming near the surface as opposed to another fish that has dropped
lower and is not moving.

In another part of the experiment, NWFSC researchers recorded olfactory responses (electro-
olfactograms, EOGs) in an anaesthetized juvenile coho.  Two glass microelectrodes recorded the
electrical activity in the fish’s nose evoked by an odor delivered via a glass capillary tube.  The
experiment then charted the response to amino acid (or alarm pheromone) in the same fish before and
after being exposed to dissolved copper for 30 minutes, showing a 57 per cent reduction in response in
fish exposed to copper.

How does this response compare to aquatic life criteria?  Under aquatic life criteria, 9 parts per
billion (ppb) is the standard for chronic exposure, with 13 ppb for acute exposure.  Thus, an exposure up
to 13 ppb is okay according to aquatic life criteria, but the alarm response is affected by very short
exposure to 10 ppb.  In addition to predator avoidance, the olfactory sense for fish is very important since
it allows them to find food and provides “homing” (imprint to odor of natal stream to allow return to
spawning stream).

How does 10 ppb of copper compare to concentrations one would expect in a stream?  That level is
realistic for urban streams, with the copper coming from nonpoint sources.  Copper comes from road
runoff (brake pad wear), agriculture (anti-fungal used in irrigation), and plumbing.  A potential point
source could be a mine.  The pesticide chlorpyrifos, from the previous example, comes from agricultural
runoff.  Have you ever wondered what’s in going into those storm drains in your city that have been
working overtime in our recent weeks of record rain?  Or where the drains go?   Most of them don’t go

Impacts of Chlorpyrifos (96 hour) on the Behaviors of Coho
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into sewers and get waste treatment.  They go directly into a stream or lake – like Lake Washington,
habitat for Puget Sound chinook.
Ms. Rowland stated:

“Consideration of sublethal effects presents a very significant issue.  CWA and ESA must work
together to address water quality issues for listed fish.  It is clear we must focus attention on sublethal
effects and make research a high priority.  In my view, potential problems with sublethal effects could be
the spoiler in salmon recovery.  We can pour money into habitat restoration, restore fish passage, reduce
harvest, and undertake a host of other activities.  But if we do not more effectively limit what’s going into
streams and lakes, we will lose salmon.”

FOR ADDITIONAL INFORMATION: MELANIE J. ROWLAND, National Oceanic and Atmospheric Administration
(NOAA) Office of General Counsel, Northwest Region, 206/ 526-6537 or email:
Melanie.Rowland@noaa.gov

Impact of Chlorpyrifos (96 hour) on the Acetycholinesterase Activity of Coho

Melanie J. Rowland is a senior attorney in the Office of General Counsel of the NOAA in Seattle, where
she advises the National Marine Fisheries Service on Endangered Species Act matters concerning salmon
and steelhead.  Her practice concentrates on habitat conservation plans, section 7 consultations, and
section 4(d) rule implementation.  She is co-author of the country’s leading wildlife law treatise, The
Evolution of National Wildlife Law.  Prior to her position at NOAA, Ms. Rolland served as Senior
Counsel with The Wilderness Society, and then was a Visiting Scholar at the University of Washington’s
School of Law and Institute for Environmental Studies, where she taught environmental law,
conservational biology, and wildlife law.  Prior to her career in environmental law, she was a senior
attorney with the Federal Trade Commission.
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THE ESA & CWA DELEGATION

DEFENDERS OF WILDLIFE V. EPA

by David Light, Editor

Last August, the federal Ninth Circuit Court of Appeals (Court) issued a decision in Defenders of
Wildlife v. Environmental Protection Agency, 420 F.3d 946 (9th Cir. 2005) (Defenders) which, if the
ruling remains unchanged after a requested rehearing or anticipated appeal, will result in the State of
Arizona losing its federally delegated authority to issue National Pollution Discharge Elimination System
(NPDES) permits administered under the federal Clean Water Act (CWA).  The US Environmental
Protection Agency’s (EPA’s) decision to approve Arizona’s application for NPDES authority was vacated
by the Court due to the Court’s determination that EPA had failed to fulfill requirements intended to
insure that federal actions do not result in jeopardy or harm to species listed as threatened or endangered
under the federal Endangered Species Act.

Petitions for rehearing en banc have been filed by EPA and the US Fish and Wildlife Service (FWS),
the State of Arizona, the National Association of Home Builders and other trade associations that
intervened in the proceeding.

A “stay of mandate” is automatic when rehearing is requested and Arizona will continue to
administer NPDES permits in the state at least until rehearing is decided upon.  If the rehearing request is
denied, or if rehearing results in a reversal of the decision, an appeal to the US Supreme Court is
expected.  A continued “stay of mandate” would then have to be requested and granted in order for
Arizona to retain its NPDES authority.

A letter from Alexis Strauss, Water Division Director, EPA Region IX, to Joan Card, Water Quality
Division Director, Arizona Department of Environmental Quality (ADEQ) dated September 9, 2005
outlined EPA’s position.
THE EPA’S LETTER STATED, IN PART:

. . . We are writing to confirm EPA’s position that unless and until the court’s mandate is issued,
Arizona’s authorization to issue NPDES permits and implement the program remains in effect.

. . . if the United States or another party to the litigation files a petition for rehearing before the Ninth
Circuit [as has occurred — Editor], the mandate would not issue until the court takes further action.  If
the court refuses to hear the case and denies the petition, the mandate would enter seven days from the
court’s action.  If the petition for rehearing is granted, the mandate would issue only if the court’s new
decision on the merits affirms the panel’s decision to vacate EPA’s approval.

Understandably, the progress of this case is being closely watched by all state agencies administering
programs under delegated federal authority.

Defenders of Wildlife v. Environmental Protection Agency
The Court’s decision in Defenders centered on the obligations of federal agencies under section

7(a)(2) of the federal Endangered Species Act (ESA), 16 U.S.C. § 1536(a)(2).  The Court held that section
7(a)(2) authorizes federal agencies to act for the benefit of listed species and that any “authorizing action”
creates an obligation to exercise that authority.
THE COURT STATED:

“When deciding whether to transfer [NPDES] permitting authority, the Fish and Wildlife Service
(FWS) issued, and the EPA relied on, a Biological Opinion premised on the proposition that the EPA
lacked the authority to take into account the impact of that decision on endangered species and their
habitat.
. . . This case . . . largely boils down to consideration of one fundamental issue: Does the Endangered
Species Act authorize — indeed, require — the EPA to consider the impact on endangered and
threatened species and their habitat when it decides whether to transfer water pollution permitting
authority to state governments? . . . we hold that the EPA did have the authority to consider jeopardy to
the listed species in making the transfer decision and erred in determining otherwise.”
Id. at 950.

EPA approval of state applications to administer the NPDES program is subject to section 402(b) of
the CWA which states that EPA “shall approve each submitted program unless” EPA determines that one
or more of nine specified criteria are not satisfied.  Arizona’s satisfaction of those criteria was not
disputed in Defenders.  As these criteria had been satisfied, EPA held its approval of Arizona’s request to
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be non-discretionary under the CWA.  The Defenders of Wildlife and Center for Biological Diversity,
however, contended that ESA section 7(a)(2) established an overarching requirement for EPA to properly
consult with the US Fish and Wildlife Service (FWS) concerning possible jeopardy to ESA-listed species,
which EPA failed to do when it relied on an inadequate Biological Opinion (BiOp).

In Defenders, the Court noted that EPA had “definitively stated several times during the
decisionmaking process, including when announcing the final decision, that section 7 requires
consultation regarding the effect of a permitting transfer on listed species.”  Id. at 959.  Thus, according
to the Court, EPA’s clear concession that it had to consult before making a transfer decision necessarily
meant that the agency also had the authority to take into account the predictable effects of the transfer on
listed species, since “[ESA] section 7(a)(2) makes no legal distinction between the trigger for its
requirement that agencies consult with FWS and the trigger for its requirement that agencies shape their
actions so as not to jeopardize endangered species.”  Id. at 961 (emphasis in original).

Real estate development projects in Arizona had been subject to extensive ESA section 7
consultation between EPA and FWS when EPA was managing the NPDES program in the state.  The
consultation process had resulted in a substantial number of actions intended to mitigate impacts of
development to ESA-listed species.  In its BiOp, FWS reasoned that delegating authority to Arizona
would not be the cause of future development in Arizona.  Therefore, EPA’s authorization of Arizona’s
NPDES program was not going to result in jeopardy to any ESA-listed species.  EPA’s decision to
approve Arizona’s application was based, in part, on this finding of “no jeopardy.”

The Court included a short discussion “in the abstract” whether “voluntary compliance by state
agencies willing to follow FWS recommendations to the same extent as would the EPA might substitute
for section 7 coverage.”  The Court went on to say that EPA “could not so conclude without first
analyzing the likelihood that all relevant Arizona agencies can and would live up to the Game and Fish
Department’s promises, as well as considering the effectiveness of federal oversight if Arizona agencies
fail to live up to any such promises.” Id. at 977 (court emphasis).

The Court found the BiOp to be inadequate because it “never considered in any detail the likely real-
world impact of the transfer decision on listed species in Arizona.”  Id. at 972.  The Court  did not rule
out the possibility that a transfer decision could be based on an adequate BiOp.  Ultimately, the Court
summarized “EPA’s most serious error” as “its failure to understand its own authority under section
7(a)(2) to act on behalf of listed species and their habitat” and secondly, EPA’s “failure to discuss the
specific effects of its decision on the various listed species present in Arizona.” Id. at 977.  The court
hypothesized that it “is possible that some combination of state and federal protections for listed species
and state agency cooperation with the federal Memorandum of Agreement might sufficiently replace the
benefits of section 7 consultation so that no harm to listed species would be ‘reasonably certain to occur’
as a result of losing section 7 consultation.”  The conclusion of the Court, however, was that “EPA could
not so conclude without specifically analyzing each listed species within Arizona and without more
certain assurances of voluntary state cooperation from officials at all relevant Arizona agencies, as well
as a more careful consideration of the actual protection accorded by other federal and state statutory
provisions and the Memorandum of Agreement.”  Id.

Prior NPDES Actions in Arizona
FWS/EPA CONSULTATIONS

Prior to EPA’s authorization for ADEQ to administer Arizona’s NPDES program in December 2002,
all NPDES permits in the state were issued by EPA.  All such NPDES permitting was subject to ESA § 7
consultation procedures applicable to federal agency actions.

FWS and the National Marine Fisheries Service (NOAA Fisheries) have adopted regulations that
detail how ESA § 7 consultation process must be pursued.  Each federal agency must determine if a
proposed action “may affect” a listed species or critical habitat and, if so, must request “formal
consultation” with FWS and/or NOAA Fisheries (for ocean-going fish), unless it is agreed that the project
is unlikely to “adversely affect” such species or habitat.  50 C.F.R. § 402.14(a), (b).

Also, in 2001, NOAA Fisheries, FWS and EPA entered into a national Memorandum of Agreement
(ESA/CWA MOA) regarding cooperation under the CWA and ESA (see Rowland, this TWR).
THE ESA/CWA MOA STATES, IN PART:

EPA’s current practice is to consult with the Services [i.e., FWS and/or NOAA Fisheries] where EPA
determines that approval of a State’s or Tribe’s application to administer the NPDES program may
affect federally [ESA-] listed species . . . When formal consultation is undertaken, a biological opinion
[is] issued by the Service(s) . . .
ESA/CWA MOA at 5
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The consultation process culminates in a BiOp which must “evaluate the effects of the action,”
including all “indirect effects,” and address “whether the action, taken together with cumulative effects, is
likely to jeopardize the continued existence of listed species” or impair critical habitat. 50 C.F.R. §
402.14(g)(2), (4).  The concerned federal agency must then “determine whether and in what manner to
proceed” in light of the BiOp, Id. § 402.15(a).  If either FWS or NOAA Fisheries has made a “jeopardy”
finding, the agency must determine whether to adopt any proposed “reasonable and prudent alternative,”
16 U.S.C. § 1536(b)(3)(A), or whether to seek an exemption.

The FWS BiOp for EPA’s proposed authorization of Arizona’s NPDES program includes an
appendix which lists the 60 “federally-listed species and critical habitat in, or adjacent to, or dependent on
surface waters in Arizona.”  A majority of the listed species are “upland” plants and mammals which
would not generally be the focus of CWA considerations.  However, as a federal agency, EPA was
obligated to undergo consultation with FWS when authorizing NPDES permits — a process which
resulted in a substantial number of mitigation requirements being put in place at real estate development
sites, many of which involved upland species.  In Defenders, the petitioners argued that these benefits to
listed species accruing from the consultation process would be lost with state NPDES administration as
there would no longer be a direct federal nexus associated with NPDES permitting.  This reasoning was
supported by numerous documents generated by FWS field staff during the consultation processes.

On June 24, 2002, EPA requested formal consultation with FWS and provided FWS with a
“Biological Evaluation” (BE) of its proposed delegation of NPDES authority to ADEQ.  A “Briefing
Statement” on the BE by the FWS Arizona Ecological Services Field Office (AESFO) provided to the
FWS Region 2 Director (July 31, 2002) took exception to EPA’s position that its action would not likely
adversely affect listed species in Arizona.
THE FWS/AESFO BRIEFING STATES, IN PART:

The EPA’s BE states that the program transfer is solely an administrative transfer of authority and,
therefore, this action may affect, but is not likely to affect all 60 listed species and their critical habitat
in Arizona. . . . The [ESA/CWA MOA] establishes a process for elevation of [state NPDES] permits for
which AESFO may have concerns.  However, EPA will only federalize a permit if the concerns pertain
to water quality.  They will not federalize permits where the action causing the stormwater discharge
adversely affects upland species.  We also have concerns about decreases in water quantity resulting
from such actions and whether or not EPA will federalize a permit based on our objections because it is
not strictly ‘water quality.’

We anticipate that the proposed action . . . will appreciably reduce the conservation status of the
endangered Pima pineapple cactus, the Huachuca water umbel, and cactus ferruginous pygmy-owl.
Great strides in minimizing the disturbance of construction projects in the range of these species to
provide for their survival and recovery will be diminished, if not lost.  The EPA will not analyze
indirect effects and cumulative effects for this action because it is only an ‘administrative shift in
authority’.  Since the definition of indirect effects is that it is caused by the proposed action, later in
time, and reasonably certain to occur, then this action is more than a shift in program authority: we will
lose our section 7 nexus for consultation, and construction projects in Maricopa, Pima, Pinal, Yavapai,
and Santa Cruz counties will destroy important habitat and adversely affect listed species.  For
example, construction projects in Pima County are often large housing developments, with > 1,000
homes, for which authorization under the construction general permit is required from EPA before the
grading can begin.  We also know of several large housing developments planned for Pinal, Pima, and
Yavapai counties.  Without our section 7 tools, development will go forward unchecked in the
aforementioned counties.  We also plan to consult formally on the southwestern willow flycatcher, the
razorback sucker, the bald eagle, and the Gila topminnow.

The differences between EPA and FWS analysis of proper procedure and practical effects remained
unresolved at the regional level.  The FWS BiOp of concern in Defenders contains a “Consultation
History” which describes how the process proceeded, noting that the issue was eventually “elevated” to
be resolved at the federal agencies’ national headquarters.
THE FWS BIOP STATES, IN PART:

Under the terms of the [ESA/CWA] MOA, [FWS] continued exploring ways to retain conservation
mechanisms equal to or greater than those provided under section 7 of the ESA.  On September 13,
2002, we met with [EPA] and ADEQ to discuss the issue.  At that meeting, ADEQ voluntarily agreed to
provide us copies of all future Notices of Intent (NOIs) for the approval of construction stormwater
permits in northwest Tucson and other identified areas of concern.  ADEQ has also agreed to include a
form letter from us to the applicants informing them of ESA procedures, the potential for section 9
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violations of the ESA, and how non-Federal applicants can obtain a section 10(a)(1)B permit for
incidental take of endangered species.  ADEQ recently received a $79,000 grant from EPA to develop a
“Smart Notice Of Intent” system to be used when Phase II of the construction stormwater permitting
program begins.  However, while we see the value in ADEQ’s offer and intend to accept it, we did not
believe the resulting process would provide the species conservation equivalent to that required of
Federal agencies under section 7 of the ESA since it does not provide sufficient guidance for a land-
owner to determine if listed species may be adversely affected, will not protect plant species, and does
not protect habitat essential for species recovery.  EPA will provide funding to ADEQ for three years to
run its program although EPA did not include funding as part of the proposed action and was not
considered in this [BiOp].

Subsequently, EPA, ADEQ, and the FWS pursued avenues to continue protection for listed species
under the [ESA/CWA] MOA.  We [FWS] elevated our concerns to our Region 2 office.  When our
Regional Director and EPA’s Regional Administrator could not resolve the issue on October 2, 2002,
we elevated the discussion to our respective Washington, D.C. headquarters.  In discussions with our
Washington, D.C. office, we reviewed the definition of “indirect effect” . . . We conclude that develop-
ment in Arizona is reasonably certain to occur in the future, but the transfer of the permit authority will
not cause the continued real estate development.  Therefore, we are not considering continued develop-
ment absent EPA’s administration of the program to be an indirect effect of the proposed action.  This
exclusion of certain impacts of development from our evaluation of indirect effects is dependent on the
specific circumstances of the program approval action considered in this consultation and is not
necessarily applicable to consultations on federally permitted actions or other Federal permit programs.

Having received a decision from national headquarters, FWS proceeded to produce a BiOp which
referenced, but did not consider in terms of its “no jeopardy” conclusion, the record of FWS Region 2
field staff analyses that the transfer of NPDES authority to ADEQ could reasonably be predicted to result
in harm to ESA-listed species in the state.
THE FWS BIOP STATES, IN PART:

While reviewing this . . . EPA approval, we have spent considerable time analyzing direct and
indirect effects.  In the course of our analysis, we have expressed concerns that the approval will result
in a loss of section 7 consultation-related conservation benefits.  We have stated that the loss of these
conservation benefits is an indirect effect of the approval.  Furthermore, we have stated that the loss of
conservation benefits as an indirect effect will appreciably reduce the conservation status of the cactus
ferruginous pygmy-owl and the Pima pineapple cactus.

After further reflection and analysis of causation and the definition of indirect effects found in our
Consultation Handbook, our final opinion is that the loss of section 7-related conservation benefits is
not an indirect effect of the approval action.  This proposed approval does not cause the loss of conser-
vation benefits for listed species or critical habitat.  A loss of section 7 authority over non-Federal
actions in the action area does not necessarily mean that listed species in the action area will lose all
opportunity to receive conservation benefits stemming from the ESA.  Sections 9 and 10 of the ESA,
and section 7 for other Federal agency actions in the action area, still provide some measure of protec-
tion and conservation of the species . . .

The petitioners in Defender found this BiOp to be somewhat self-contradictory.  The Court majority
agreed, finding the BiOp “fatally deficient.”  Defenders at 971   Judge Thompson’s minority opinion
dissented on the grounds that EPA’s “decision was not an ‘agency action’ within the meaning of [ESA]
section 7” rendering the BiOp’s adequacy ungermane, though he noted that this rationale had not been
advocated by EPA in Defenders.  Id. at 980.

NPDES Permitting in Arizona
CURRENT STATUS

As noted above, EPA’s position is that unless and until the court’s mandate is issued, Arizona’s
authorization to issue NPDES permits and implement the program remains in effect.  However, as
reversion to EPA administration is clearly a future possibility, the present situation has both ADEQ and
EPA working on NPDES permits in the state, the latter as a “contingency action.”

Excerpts from a recent ADEQ fact sheet concerning EPA’s work to update the state’s “Multi-Sector
General Permit” illustrates the current situation.
THE ADEQ FACT SHEET STATE’S, IN PART:

EPA’s MSGP (Multi-Sector General Permit) 2000 expired Oct. 30, 2005.  EPA has proposed a
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replacement for this general permit, . . .
ADEQ has been administering EPA’s 2000 MSGP since ADEQ assumed responsibility for NPDES

permitting in December 2002.  ADEQ is also in process of issuing its own MSGP to replace the 2000
MSGP.  ADEQ will continue this process unless the [Defender’s] decision goes into effect.

. . . EPA is proposing the 2006 MSGP in non-Indian lands in Arizona as a contingency measure to
ensure that general permitting continues to be available if the Court decision does take effect.  It is still
possible that the Court decision may be modified or reversed as a result of future requests for rehearing
filed with the Court.  If so, EPA’s proposed MSGP may never be finalized for non-Indian lands in
Arizona, and the ADEQ permitting program would continue.  . . .
Facilities covered under the MSGP 2000

Facilities with coverage under MSGP 2000 prior to its expiration are granted an administrative
continuance.  Those facilities already covered under MSGP 2000 must continue to implement their
SWPPP and comply with the requirements in the MSGP 2000.  Facilities that did not have coverage
under MSGP 2000 prior to its expiration will not have general permit coverage available until the new
permit is issued.  Therefore, ADEQ is no longer accepting Notice of Intent forms for the MSGP 2000.
New and existing facilities without permit coverage

ADEQ is following EPA’s lead regarding enforcement of facilities that do not have coverage under
the MSGP 2000. Administrative or civil enforcement against both new and existing facilities will be a
low priority.  . . . Operators of these facilities must still develop and implement stormwater pollution
prevention plans, best management practices and implement the appropriate sector-specific
requirements as described in the MSGP-2000.  . . .

Legal Arguments
CURRENT STATUS

As noted above, petitions for rehearing en banc have been filed by EPA and FWS, the State of
Arizona, and the National Association of Home Builders and other trade associations (Home Builders et
al.) that intervened in the proceeding.  The petitioners, Defenders of Wildlife et al., filed a response to
these petitions in December.  Your author has only reviewed the EPA/FWS and Home Builders et al.
petitions and the Defenders of Wildlife’s response.  The decision on whether to grant rehearing is still
before the Ninth Circuit.

Home Builders et al. Position
The Home Builders et al. petition for rehearing rests primarily on two points: 1) that the majority

opinion in Defenders redefines the obligations of federal agencies under the ESA and therefore involves
issues of exceptional importance; and 2) the opinion conflicts with Ninth Circuit decisions and with
decisions in other federal circuit and en banc consideration is necessary to resolve these conflicts.
THE HOME BUILDERS ET AL. PETITION FOR REHEARING STATES, IN PART:

[Defenders] concerns a decision issued by [EPA] approving the State of Arizona’s application to
administer the [NPDES] program pursuant to § 402(b) of the [CWA], 33 U.S.C. § 1342(b).  CWA §
402(b) sets forth nine criteria that a State program must satisfy.  Those criteria are exclusive, and if they
are satisfied, EPA must approve the State’s program.  See, e.g., EPA v. California ex rel. State Water
Res. Control Bd., 426 U.S. 200, 208 (1976); American Forest and Paper Ass’n v. EPA, 137 F.3d 291,
297 (5th Cir. 1998) (“AFPA”).  There is no dispute that Arizona’s application satisfied the criteria in
CWA § 402(b) and its implementing regulations.  Defenders, 420 F.3d at 963, n. 11.  Petitioners argued
instead that EPA violated ESA § 7(a)(2).  Id.  at 963.

A majority of the panel agreed, and ordered that Arizona’s NPDES program be vacated.  Id. at 979.
The majority acknowledged that in CWA § 402(b), Congress has foreclosed EPA’s discretion to act for
the benefit of listed species.  Id. at 974.   The majority instead held ESA § 7(a)(2) grants independent
authority to federal agencies to act for the benefit of listed species, that such authority overrides any
constraints imposed by Congress, and that any “authorizing action” creates an obligation to exercise
this authority.  Id. at 964-65.

As Judge Thompson recognized in his dissent, the majority’s interpretation conflicts with this
Court’s previous decisions.  See Ground Zero Ctr. For Non-Violent Action v. U.S. Dep’t of Navy, 383
F.3d 1082, 1091-92 (9th Cir. 2004), Environmental Prot. Info. Ctr. v. Simpson Timber Co., 255 F.3d
1073, 1079-82 (9th Cir. 2001) (“EPIC”); Sierra Club v. Babbitt, 65 F.3d 1502, 1507-12 (9th Cir.
1995).

The majority’s interpretation also conflicts with other federal circuits.  For example, in AFPA, 137
F.3d at 297-99, the Fifth Circuit held that EPA lacked authority under ESA § 7 as well as the CWA to
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impose conditions to protect listed species in approving Louisiana’s NPDES program, rejecting the
interpretation of § 7(a)(2) adopted by the majority in this case.  Until now, no circuit has construed
ESA § 7(a)(2) as an independent source of regulatory authority or as creating an affirmative mandate to
protect listed species.

The nature of federal agencies’ obligations under ESA § 7(a)(2) is a matter of national importance
given the pervasive nature of that provision, which applies to all federal agencies and programs.  In
view of the conflicts created by the majority opinion, en banc rehearing should be granted.

EPA & FWS Position
EPA’s petition for rehearing rests primarily on two points: 1) that the CWA mandate to grant states

NPDES authority if the specified criteria are met left the EPA with no discretion in the matter —
therefore the Defender’s  decision conflicts with prior federal court holdings that ESA § 7(a)(2) does not
apply where an agency lacks the discretion to take action based on species-protection criteria; and 2) the
“exceptional importance” of the issues.
THE EPA/FWS. PETITION FOR REHEARING STATES, IN PART:

[Defenders] vacated EPA’ s transfer of permitting authority to the State of Arizona pursuant to Section
402(b) of the [CWA], 33 U. C. 1342(b).  The majority held that the transfer decision was fully subject
to Section 7(a)(2) of the [ESA], 16 U. C. 1536(a)(2), notwithstanding the fact that CWA Section 402(b)
requires EPA to approve a State’s application if it complies with nine specific non-wildlife-related
criteria, which all conceded were met in this case.  The majority found that Section 7 of the ESA
provided the necessary authority to act directly on behalf of listed species even where the agency’s
organic statute would not provide such authority.  The decision warrants en banc rehearing because:
1) As pointed out by the dissenting judge, the majority’s opinion conflicts with Sierra C1ub v. Babbitt,
65 F.3d 1502 (9th Cir. 1995), and many subsequent decisions of this Court, which consistently have
found that Section 7(a)(2) of the ESA extends only to actions in which a federal agency has discretion
under its own governing authorities to take steps that would inure to the benefit of listed species; and
2) The opinion presents an issue of exceptional importance - whether ESA Section 7 provides authority
to consider impacts on listed species where the statute authorizing the particular agency action would
not permit such consideration — on which (as the majority recognized) two other circuits have issued
rulings that conflict with the panel’ s decision.

Defenders of Wildlife et al. Position
The Defenders of Wildlife et al. response to the petitions for rehearing primarily emphasizes two

points: 1) the Defenders decision was correct, and the rehearing-petitioners are incorrect in viewing the
decision as being essentially at odds with other federal court rulings; and 2) EPA and FWS present an
argument in their petition for rehearing which they did not advance during the Defenders proceedings,
which is not allowable under Administrative Procedure Act principles.
THE DEFENDERS OF WILDLIFE ET AL. RESPONSE STATES, IN PART:

This case concerns [EPA’s] recent “final action authorizing Arizona to implement the NPDES . . .
program in all areas of the State except for Indian Country,” Petitioners’ Excerpts of Record (ER) at
321 (emphasis added), and whether EPA complied with the [ESA], 16 U.S.C. § 1531 et seq., in taking
that “final action.”  Section 7(a)(2) of the ESA provides that “[e]ach federal agency shall, in
consultation with and with the assistance of the Secretary [of the Interior], insure that any action
authorized, funded, or carried out by such agency . . . is not likely to jeopardize the continued existence
of any endangered species or threatened species or result in the destruction or adverse modification of
habitat”  designated as “critical.”  Id. § 1536(a)(2) (emphasis added).

Although the plain terms of section 7(a)(2) apply to the agency action at issue, and despite the fact
that the Supreme Court has held that the “language [of section 7] admits of no exception,” TVA v. Hill,
437 U.S. 153, 173 (1978), the federal respondents and intervenors seek en banc rehearing on the
grounds that the “consultation and jeopardy protection duties of section 7(a)(2) do not apply” to
decisions to transfer NPDES authority – i.e., regardless of whether such actions will likely result in the
extinction of one or more listed species.  See Petition for Rehearing En Banc by Environmental
Protection Agency and U.S. Fish and Wildlife Service . . . at 6 n.1.  Although as the panel ruled, EPA
itself conceded during the decisionmaking process at issue that it was required to consult with [FWS]
pursuant to section 7(a)(2).

. . . the government and intervenors are simply incorrect in asserting that the panel ruling is in
conflict with any prior holding of this Court.  In the cases relied on in the rehearing petitions, the Court
held that federal agencies were not obligated to consult under section 7(a)(2) where there was no
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ongoing agency action on which to consult.  Not surprisingly, in none of those cases did an agency
admittedly take “final action authorizing” a specific course of conduct, ER-320, and then, after
completing the consultation process, argue that its action was somehow immune from both the
procedural and substantive mandates of section 7(a)(2).
 . . . Simply put, therefore, [the] cases [cited in the petitions for rehearing] stand for the proposition –
which is fully consistent with the plain terms of section 7 and Hill’s construction of it – that section
7(a)(2) does not apply to agency inaction, and cannot be used to compel an agency to take an action
that it otherwise would have no legal obligation to take.  That principle in no way contradicts the
panel’s clearly correct ruling that, when an agency does “engage[] in an affirmative action” that is
“within its decisionmaking authority,” 420 F.3d at 967, then section 7(a)(2) must come into play.
 . . . As the [Defender’s] ruling makes clear and as the government’s rehearing petition essentially
admits, Fed. Pet. at 6 n.1, the legal position that federal respondents are now advancing as the rationale
for rehearing was not the position that the government took either at the administrative stage or before
the panel.  To the contrary, both EPA and the FWS “definitively stated” during the administrative
process – as well as in their 2001 MOA – that EPA was required to consult with the Service.  See 420
F.3d at 959.  Simply put, therefore, the government’s new position that the consultation process simply
“does not apply” here, Fed. Pet. at 8, is the quintessential “post hoc rationalization,” SEC v. Chenery
Corp., 318 U.S. 80, 94-95 (1943), that should not even be considered by the Court under elementary
Administrative Procedure Act principles, let alone serve as a basis for en banc review.  See, e.g.,
Altamirano v. Gonzalez, 427 F.3d 586, 595 (9th Cir. 2005) (“We may not accept appellate counsel’s
post hoc rationalizations for agency action.”)

Conclusion
A central conclusion to be drawn from reviewing the issues involved in the Defenders litigation is

that these issues are far from resolved.  The overlapping authorities derived from different laws enacted at
different times to address different concerns continue to evolve in relationship to each other.  Whatever
the outcome of the petitions for rehearing en banc, or whatever the outcome of such a rehearing should it
occur, the parties not prevailing are expected to appeal to the US Supreme Court.

Rather than posit the possible outcome, this article is presented because the issues in Defenders
represent the breadth of legal analyses and political jockeying currently being brought to bear on water
regulation as it relates to the ESA.

In the view of Norman James, lead attorney for Home Builders et al., the Defenders decision
“expands the scope of section 7(a)(2) by treating the statute as providing independent authority, as well as
creating an affirmative obligation, to regulate non-federal activities for the benefit of listed species.  . . .
The majority marginalized 50 C.F.R. § 402.03, promulgated in 1986, which limits the application of
section 7(a)(2) to actions in which there is “discretionary Federal involvement or control,” characterizing
the rule as a “gloss” on the statute.  Under the majority’s interpretation, the limitation on the obligation to
consult codified in 50 C.F.R. § 402.03 will rarely apply because all federal agencies have an independent,
affirmative obligation to act for the benefit of species under section 7(a)(2).”  (Quoted from an article
provided by Mr. James to TWR)

Under the argument presented in the EPA/FWS petition, non-discretionary CWA requirements
preclude any obligation to even engage in ESA § 7 consultations when conferring NPDES authority to a
state.

It remains unclear how broad an application the reasoning in Defenders will receive.  Are other
NPDES-authorized states going to be expected to analyze and address the effects of their NPDES permits
on upland ESA-listed species?

Prior to EPA’s action on the Arizona NPDES program, 44 states had received NPDES authorization.
The Court noted that: “The EPA has followed the section 7 consultation process before transferring
permitting authority to states for more than a decade.  Every pollution permitting transfer decision since
1993 has involved some form of EPA consultation with FWS regarding endangered species,” but that
“Earlier pollution permitting transfer decisions do not appear to have been preceded by Endangered
Species Act consultation.” Defenders at 952 n.3.  EPA has shown no inclination to revisit the conferrals
of authority which occurred prior to 1993.  It may be indicative that in Defender’s the Court did not find
that it had authority to negate the NPDES permits which were granted under ADEQ’s administration of
the program.  Defenders at 978.

As a practical matter, in a telephone interview with TWR Michael Senatore, lead attorney for
Defenders of Wildlife, expressed doubts as to broad application of the Defenders decision.  He noted that
the “fatally flawed” BiOp, specific to this case, was central to the case’s outcome.  As regards pre-1993
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state NPDES authorizations, there are statutes of limitation which would probably apply.  If the ruling
stands after the possible rehearing, it probably would come to bear on those states within the Ninth
Circuit that seek NPDES authorization in the future.  One such state is Alaska, which is expected to seek
such authorization next year.

FOR ADDITIONAL INFORMATION:
NORMAN JAMES, Fennimore Craig law firm, 602/ 916-5346 or email: njames@fclaw.com
MICHAEL SENATORE, Defenders of Wildlife, 202/ 682-9400 or email: MSenatore@defenders.org
DAVID SHILTON, US Department of Justice, 202/ 514-5580 or email: David.Shilton@usdoj.gov

The FWS BiOp referenced in the article is available at: www.fws.gov/arizonaes/Documents/Biol_Opin/
020268_EPA_approval_of_AZ_AZPDES.pdf

The entire case, Defenders of Wildlife, et al v. US EPA, et al, No. 03-71439 (August 22, 2005), is
available by going to www.findlaw.com and following the links for the 9th Circuit, August 2005
decisions.

COLUMBIA RIVER WATER MANAGEMENT PLAN

EMPHASIZING WATER STORAGE AND CONSERVATION

by David C. Moon, Editor

On February 16, Washington State Governor Christine Gregoire signed into law the historic
Columbia River Basin Water Resource Management bill that makes a new investment in the economic
and environmental future of central and eastern Washington.  The measure focuses primarily on new
water storage and conservation measures, and is contingent on further approval of a $200 million bond
package.  The bill overwhelmingly passed both houses of the Washington State Legislature (see HB
2860; website below).

According to a statement by Governor Gregoire, the bill broke the “gridlock” of the water
management stalemate on the Columbia River.  “For 25 years, people have been wrangling over the best
way to support the water needs of eastern Washington, and protect and restore our native salmon runs on
the Columbia River.  Now we have a road map towards achieving those goals. We broke through the
stalemate because of the respectful consensus we built among our partners, who include the US Bureau of
Reclamation, our tribal neighbors, farmers, environmental groups and communities up and down the
Columbia River.”  The Governor praised the bill, noting that “great strides were made in water
management and environmental preservation when I signed this bill, which looks after farming, industry
and municipal growth needs while protecting the salmon runs and natural heritage of the Columbia.”

The initial impetus for the legislation began in the previous administration of Governor Gary Locke
when work began on what was then know as the “Columbia Basin Initiative” (see TWR #9, Water
Briefs).  A little over a year ago, Governor Gregoire asked State House and Senate leaders from both
parties to appoint members to a Columbia River Task Force to study the various issues involved in the
basin and move forward to break the stalemate that had resulted in a administrative moratorium on the
issuance of any new water rights from the Columbia River mainstem by the state of Washington.

The Columbia River basin is comprised of some 260,000 square miles, from its headwaters in
British Columbia, Canada, to its mouth at Astoria, Oregon.  The basin includes parts of seven states, 13
federally recognized Indian reservations, and one Canadian province.  Nineteen percent of the watershed
is in Washington.  The average annual flow of the Columbia River at The Dalles, Oregon is
approximately 190,000 cubic feet per second (cfs).  After the series of federal dams were constructed
along the river for flood control and power production, beginning in the 1930’s, the flow regime of the
river changed.  Records kept since 1878 show that flows were much higher in the spring and lower in
winter before dam construction.  In 1917, Washington adopted a Water Code to help manage water
allocations from surface water bodies in the state, including the Columbia River.

Since the Water Code was adopted, the state has allocated 768 surface water and 1,379 groundwater
rights on the mainstem Columbia River.  These Columbia River water users have the right to take
approximately 13,000 cfs in instantaneous withdrawals from April through October, when most crops are
grown in the basin.  The total annual withdrawal from the mainstem of the river during the growing
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season is about 4.7 million-acre feet
of water (1 acre-foot = 325,851
gallons, enough water to cover a
single square acre of land 12 inches
deep).

The US Bureau of Reclamation
(Reclamation) is the single largest
water user on the Columbia River
mainstem and is allocated about two-
thirds of the water from the river. In
Washington, 87 new water-right
requests to take an additional 1,650
cfs of water from the mainstem
Columbia River were pending before
the Department of Ecology (Ecology)
as of September 2002.  See Moon,
TWR #23.

With all the pending applications
for new water rights, water quality
concerns, ESA issues, and potentially
competing demands for water use
from other states and Canada, the
Columbia River Basin does not lack
for conflict.  A fact sheet included on
Ecology’s website points out that
competition for water continues to
escalate.  In addition to the pending
applications in Washington for new
water rights, there has been little
agreement on the stream flows needed
to support salmon.  Ecology’s fact

sheet notes that  “Historically, water policy on the Columbia River has been driven by litigation, only to
result in additional gridlock.  The Columbia River Water Resource Management Program will allow
access to the river’s water resources while providing adequate protection for endangered salmon and other
species.”  See Fact Sheet at Ecology’s website: www.ecy.wa.gov/programs/wr/cwp/images/pdf/
crwmb.pdf

In addition to the Legislative Task Force empanelled by the Governor, substantial groundwork for
the Water Management Bill had previously been laid by Ecology.  The report, “Economics of Columbia
River Initiative” (January 2004) was produced by the University of Washington, under contract with
Ecology, to provide an economic review of the value of water for various Columbia River mainstem uses.
The economics report analyzed what impacts new water withdrawals from the Columbia River might
have on the state’s economy in relation to agricultural production, municipal and industrial water
supplies, hydropower generation, flood control, river navigation, commercial and recreational fishing.
The report also looked at issues related to water markets and water exchange transactions.  The report can
be access at Ecology’s website: www.ecy.wa.gov/programs/wr/cwp/cwpeconrev.html

To support the dialogue on a new water allocation program for the Columbia Mainstem, Ecology
also secured a formal and independent review of the existing science related to fish survival and
hydrology in the Columbia River.  The study, “Managing the Columbia River: Instream Flows, Water
Withdrawals and Salmon Survival,” was conducted through the National Academy of Sciences under
contract with the state and was released in March 2004.  As part of the national science review, regional
scientists were asked to contribute information and expertise.  The study underscored the need for careful
management of water on the Columbia, particularly during the months of July and August.  The study is
available at Ecology’s website: www.ecy.wa.gov/programs/wr/cwp/cwpnsr.html

Finally, Ecology and Reclamation contracted for a study entitled “Columbia River Mainstem Storage
Options, Washington Off-Channel Storage Assessment Pre-Appraisal Report” (December 2005).  The
180-page study prepared by MWH Americas, Inc. focused on a study of surface storage sites and aquifer
storage sites in the state of Washington.  As noted in the study’s introductory Background Objectives,
“While natural flow in the river is under increasingly heavy demand from agricultural, municipal,
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industrial, and power generators, the need to maintain flow for fish and wildlife, recreation and cultural
resources is of growing importance.  The availability of noncommittal water is seasonal, therefore water
storage becomes the only practical method to take advantage of any available flow.  Since additional
instream storage on the mainstem Columbia River is not considered feasible, off-channel storage
becomes the only feasible option.”

“The intent of the MWH study is to evaluate potential off-stream storage sites that could retain a
minimum of 300,000 acre-feet of Columbia River water for annual use.  This is a pre-appraisal-level
evaluation intended to: 1) identify potential 300,000 acre-foot storage sites within 10 miles of the
mainstem Columbia River; 2) assess the availability of water for supplying the storage reservoir; 3)
develop a preliminary inventory of site related physical, environmental and cultural characteristics for
each site; 4) develop pre-appraisal-level opinions of probable capital cost of each alternative for each site
identified; and 5) provide storage site evaluation criteria for use by others in analyzing and assessing the
alternative sites.” MWH (2005)

Another crucial component of the process is the Government to Government  “Agreement in
Principle” (AIP), which the State of Washington and the Colville Confederated Tribes signed on
December 2004, during the administration of Governor Locke.  The AIP, once it is finalized into a formal
Memorandum of Agreement, will allow the state to obtain intermittent releases of water from Lake
Roosevelt, when needed, from April to August each year.  Lake Roosevelt is the reservoir created by
Grand Coulee Dam, and forms the southern and eastern boundary of the Colville Reservation.  The AIP
addresses the effects a new lake drawdown may have on tribal resources, including water supplies, lake
fisheries, cultural resources, power revenues, exposure of lakebed contamination and potential harm to
other tribal resources.  Under the agreement, water will be released from the lake to support downstream
fisheries, irrigation and municipalities, and to ease the effects of drought.  The amount of water released
will range from up to 82,500 acre-feet (1 foot of lake elevation) during a normal year to no more than
132,500-acre-feet (1.65 feet of lake elevation) during a drought year.

On November 9, 2005, the State of Washington and the Colville Confederated Tribes extended the
AIP’s term from September 2005 until September 30, 2006, to give the parties additional time to reach a
formal Memorandum of Agreement.  The extension was necessary to allow the Columbia River Task
Force to complete its work on a policy framework governing the state’s administration of the river’s
water resources and for the bill to be passed by the Legislature.  The extension will also provide
additional time to study potential impacts of a proposed drawdown of the lake and to work with other
interested parties with an interest in such an action, and to release funding provided by the legislature to
implement the AIP.

There are serious environmental consequences that could occur from a drawdown of Lake
Roosevelt, potentially impacting the Colville Confederated Tribes (see Du Bey, Rosenthal & Clark, TWR
#15).  Governor Gregoire, in her comments at the extension signing, underscored the need to recognize
the broad and overlapping interests in the management of Lake Roosevelt, and her concern for potential
economic, cultural, resident fishery, and health effects resulting from actions which may not be well
understood in advance.

Information on Ecology’s website also noted that the AIP with the Colville Tribes becomes critically
important in light of actions requested by plaintiffs in the ongoing Federal Columbia River Power System
Biological Opinion litigation in Judge Redden’s federal court.  The state’s partnership with the Colville
Tribes to carefully consider and mitigate for the potential effects of a modest drawdown of the lake stands
in sharp contrast to the BiOp plaintiff’s request for large scale summer drawdowns at Grand Coulee Dam
with no consideration of the effects such actions would have on Lake Roosevelt or the people that live
near it and depend upon it for their health and livelihood, according to Ecology’s press release.  See Du
Bey, Rosenthal and Clark, TWR #15 and Moon, TWR #16).  More information on the Agreement in
Principle can be found on Ecology’s website: www.ecy.wa.gov/programs/wr/cwp/cwp_cahome.html

The main provisions of the Water Resource Management bill commit to developing new storage and
water conservation projects on the Columbia River, providing a formula for allocating newly stored
water, and creating mechanisms for jumpstarting conservation measures and improving current
management operations on the Columbia River.  The division of newly stored water has been set at one-
third allocated to support stream flows for fish, with two-thirds being made available for new out-of
stream water uses, such as farming, industry and municipal growth.  The bill included a provision,
however, clarifying that the one-third/two-third allocation does not apply to change applications or
transfers of existing water rights in the Basin.  “We’ve turned the corner on the water wars in the
Columbia Basin,” said Director Jay Manning of Ecology.  “With this bill the bar has been raised and the
environment will win as the economy wins.  Perhaps just as important, Ecology is now a vested partner in
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developing water supplies for both.”  While attempting to achieve this balance between water users and
instream flows, the bill also emphasizes creativity and flexibility in achieving water resource solutions
through voluntary regional agreements.

PROVISIONS OF THE WATER MANAGEMENT BILL INCLUDE:

FOCUS OF WATER SUPPLY DEVELOPMENT:
• Odessa Subarea Aquifer: alternatives to existing groundwater use by agriculture
• Water Supply for pending water right applications
• New uninterruptible supply of water for holders of “interruptible water rights” that are currently

subject to instream flows or other mitigation conditions to protect stream flows
• Supply for new municipal, domestic, industrial, and irrigation water needs
• Develop a Columbia River water supply inventory and a long-term water supply and demand forecast

(to include a list of potential water supply and storage projects in the Basin) — initial inventory
and forecast to be completed by November 15, 2006

LONG-TERM COMMITMENTS:
• Study and development of new storage on the mainstem Columbia River in a manner that provides

water resources for out-of-stream use while resulting in benefits to endangered species
• Study and implementation of improved water management operations of facilities on the Columbia

River
• Ongoing pursuit of water conservation projects
• Other efforts designed to reduce barriers to efficient allocation and marketing of scarce water

resources.

NEAR-TERM ACTIONS: Immediately following the enactment of the new law Ecology will begin to
pursue new water resources in Eastern Washington, including:

• Developing an alternative feed route for the Potholes Reservoir
• Making modifications to Pinto Dam
• Developing water conveyance facilities to the Odessa Subarea
• Providing mitigation for the drawdown of Lake Roosevelt under the Agreement in Principle with the

Confederated Tribes of the Colville Reservation
• Completing Appraisal and Feasibility reviews of storage sites identified by Reclamation
• Initiating conservation projects identified in cooperation with the Washington Conservation

Commission and other local partners

FINANCING ACTIONS:
• Creates the Columbia River Basin water supply development account: $10 million appropriated by the

Legislature last year; an additional $10 million is expected to be approved before the end of the
current session

• Bill is contingent on a $200 million bond authorization that must be approved by the Legislature
before June 30, 2006 or the entire Act is declared null and void

The Water Report contacted Gerry O’Keefe at Ecology to discuss the new legislation.  Mr. O’Keefe
said that under the legislation Ecology has been given a “new mission and the charge to pay particular
attention to water supply development.  We’re very excited about that and feel like we now have the tools
to get busy and really help fishery needs in addition to providing new supplies for water users” in
Washington.  O’Keefe pointed out that in addition to the other financial arrangements in the legislation,
Ecology will have an operating budget of $2 million per year for the program.  This funding will allow
them to hire 15 full-time positions.  Implementation planning will occur quickly at Ecology.   The agency
anticipates it will soon be “reaching out to people in the Basin to develop conservation projects.”
Ecology will also be “actively engaged in studying new storage sites” for potential water supply projects.
O’Keefe said that Ecology is confident the $200 million bond authorization will be passed by the
Legislature, noting that it recently passed the House by a vote of 91-7.

For Additional Information: Lars Erickson, Office of the Governor, 360/ 902-4102; Gerry O’Keefe,
Ecology, email: goke461@ecy.wa.gov; Ecology’s website: www.ecy.wa.gov/programs/wr/cwp/
cwphome.html



March 15, 2006

Copyright© 2006 Envirotech Publications; Reproduction without permission strictly prohibited. 21

The Water Report

Pesticides

Surface Water

Groundwater

Complex

Mixtures

National

Analysis

Stream

Sampling

EPA Use

USGS PESTICIDES REPORT

COMPREHENSIVE STUDY RELEASED

Edited/condensed from US Geological Survey Materials

On March 3, the US Geological Survey (USGS) released a report describing the occurrence of
pesticides in streams and ground water during 1992-2001.  At least one pesticide was detected in water
from all streams studied and pesticide compounds were detected throughout most of the year in water
from streams with agricultural (97 percent of the time), urban (97 percent), or mixed-land-use watersheds
(94 percent).  Pesticides were less common in groundwater than in streams.  They occurred most
frequently in shallow groundwater beneath agricultural and urban areas, where more than 50 percent of
wells contained one or more pesticide compounds.  About one-third of the deeper wells sampled, which
tap major aquifers used for water supply, contained one or more pesticides or degradates.  The findings
show that streams are most vulnerable to pesticide contamination, but groundwater also merits careful
monitoring — especially in agricultural and urban areas.  Shallow ground water in some of these areas is
used for drinking water and groundwater contamination is difficult to reverse once it occurs.

The report also concludes that pesticides are seldom at concentrations likely to affect humans, but
notes that the potential effects of complex pesticide mixtures are poorly understood and should be a high
priority for additional study.  In many streams, particularly those draining urban and agricultural areas,
pesticides were found at concentrations that may affect aquatic life or fish-eating wildlife.

Dr. Robert Hirsch, Associate Director for Water for USGS, commented that “the USGS assessment
provides the most comprehensive national-scale analysis to date of pesticide occurrence in streams and
ground water.  Findings show where, when, and why specific pesticides occur, and yield science-based
implications for assessing and managing pesticides in our water resources.”  The USGS findings show
strong relations between the occurrence of pesticides and their use.

The report is based on analysis of data collected from 51 major river basins and aquifer systems
across the US from Florida to the Pacific Northwest, including Hawaii and Alaska, plus a regional study
in the High Plains aquifer system.  Although none of the USGS stream sampling sites were located at
drinking-water intakes, a screening-level assessment was done by USGS to provide an initial perspective
on the relevance of the pesticide concentrations to human health.  USGS measurements were compared to
EPA drinking-water standards and guidelines.  Concentrations of individual pesticides were almost
always lower than the standards and guidelines, representing less than 10 percent of the sampled stream
sites and about 1 percent of domestic and public-supply wells.

USGS worked closely with the US Environmental Protection Agency (EPA) during the 10-year
study.  EPA uses the data extensively in their exposure and risk assessments for regulating the use of
pesticides.  For example, EPA used USGS data in its risk assessments for the reevaluation of diazinon,
chlorpyrifos, cyanazine and alachlor.  Uses of three of these pesticides (diazinon, chlorpyrifos and
cyanazine) have now been significantly limited, and usage of alachlor was voluntarily reduced and
largely replaced by a registered alternative.
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Pesticides may have substantially greater
effects on aquatic ecosystems than on humans
based on a screening-level comparison of
USGS measurements to water-quality
benchmarks for aquatic life and fish-eating
wildlife.  More than 80 percent of urban
streams and more than 50 percent of
agricultural streams had concentrations in water
of at least one pesticide — mostly those in use
during the study period — that exceeded a
water-quality benchmark for aquatic life.
Water-quality benchmarks are estimates of
concentrations above which pesticides may
have adverse effects on human health, aquatic
life, or fish-eating wildlife.

In urban streams, insecticides, particularly
diazinon, chlorpyrifos, and malathion,
frequently exceeded aquatic-life benchmarks.

Most urban uses of diazinon and chlorpyrifos, such as on lawns and gardens, have been phased out since
2001 because of use restrictions imposed by the EPA.  The USGS data indicate that concentrations of
these pesticides may have been declining in some urban streams even before 2001; benchmark
exceedences in urban streams were least frequent late in the study.  A case study of diazinon shows
declining concentrations in several urban streams in the Northeast during 1998-2004.

In agricultural streams, the pesticides chlorpyrifos, azinphos-methyl,  p,p’-DDE, and alachlor were
among those most often found at concentrations that may affect aquatic life, with each being most
important in areas where its use on crops is or was greatest.  According to senior author Robert Gilliom,
however, “Pesticide use is constantly changing in response to such factors as regulations and market
forces and findings from this decade-long study need to be examined in relation to changes in use during
and after the study.  For example, levels of the herbicide alachlor declined in streams in the Corn Belt
(generally including Illinois, Indiana, Iowa, Nebraska, and Ohio, as well as parts of adjoining states)
throughout the study period as its use on corn and soybeans declined, with no levels greater than its
aquatic-life benchmark by the end of the study.  In contrast, both the use and the levels of atrazine, the
most heavily used herbicide in the Corn Belt region, remained relatively high throughout the study
period.”

In addition, DDT, dieldrin, and chlordane-organochlorine pesticide compounds that were no longer
in use when the study began were frequently detected in bed sediment and fish in urban and agricultural
areas.  Concentrations of these compounds in fish declined following reductions in their use during the
1960s and elimination of all uses in the 1970s and 1980s, and continue to slowly decline.  Just as notable
as the declines, however, is the finding that these persistent organochlorine pesticides still occur at levels
greater than benchmarks for aquatic life and fish-eating wildlife in many urban and agricultural streams.

The USGS study also reported that pesticides seldom occurred alone —they almost always occurred
as complex mixtures.  Most stream samples and about half of the well samples contained two or more
pesticides, and frequently more.  Gilliom explained that “The potential effects of contaminant mixtures on
people, aquatic life, and fish-eating wildlife are still poorly understood and most toxicity information, as
well as the water-quality benchmarks used in this study, has been developed for individual chemicals.
The common occurrence of pesticide mixtures, particularly in streams, means that the total combined
toxicity of pesticides in water, sediment, and fish may be greater than that of any single pesticide
compound that is present.  Studies of the effects of mixtures are still in the early stages, and it may take
years for researchers to attain major advances in understanding the actual potential for effects.  Our
results indicate, however, that studies of mixtures should be a high priority.”

FOR ADDITIONAL INFORMATION: ROBERT GILLIOM, USGS lead author, 916/ 278-3094 or email:
rgilliom@usgs.gov; DONNA MEYERS, NAWQA program coordinator, 703/ 648-5012

The report, “Pesticides in the Nation’s Streams and Ground Water, 1992-2001,” Circular 1291 is
available at http://water.usgs.gov/pubs/circ./circ1291, or by calling 1-888-ASK-USGS, or by fax 303-202-
4693.  More in-depth information about the pesticide assessment may be found the USGS website: http://
ca.water.usgs.gov/pnsp/pubs/circ1291/
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MISSOURI RIVER OPERATING PLAN

SPRING PULSE DELAY

On January 31, the Army Corps of Engineers (Corps) released the 2006 Final Annual Operating Plan (AOP) for the
Missouri River.  It describes how the large dams and reservoirs on the Missouri will be operated this year for a wide variety of
runoff conditions.  The AOP includes two “spring pulses” to comply with the requirements of the Amended 2003 Biological
Opinion published by the U.S. Fish and Wildlife Service, provided there is sufficient water in the main stem reservoirs.  On
March 1, however, the Corps announced that that it will not conduct a spring pulse this month because the amount of water in
the system of Missouri River reservoirs is too low.

To conserve water during the current drought, the two pulses will be delayed until 2007 if there is not at least 36.5 million
acre feet (MAF) of water stored in the reservoir system on March 1 and on May 1, 2006.  As of March 1, there was 36.3 MAF
of water stored in the reservoirs.  This is below the storage preclude of 36.5 MAF, which is part of the technical criteria
contained in the revised Missouri River Master Water Control Manual (see website listed below to access revised Manual).
Brig. Gen. Gregg Martin, Northwestern Division Engineer, signed a Memorandum of Decision implementing the revised
Master Manual on February 28.

The decision on whether to conduct a May pulse will be based on the reservoir storage check on May 1.  If the level is
above 36.5 MAF, there will be a pulse.  If the storage is below the preclude, it will be delayed until at least 2007.  The technical
criteria also contain provisions stating that an increase of the storage preclude to 40 MAF occurs in years following the
successful conduct of pulses above 36.5 MAF.

The biological opinion identified the spring pulses from Gavins Point Dam as part of the Reasonable and Prudent
Alternative to avoid jeopardizing the continued existence of the pallid sturgeon.  The two-day pulses are intended to mimic the
historic ebb and flow of the river to benefit the spawning of the endangered pallid sturgeon.  According to the Corps, the pulses
are much smaller in size and duration than in previous plans and greatly reduce the risk to river and reservoir users alike.  The
Corps is developing a comprehensive monitoring and evaluation program to measure the sturgeon’s biological response, affects
on historical/cultural and burial sites, water intakes, interior drainage and any other potential negative impacts that may result
during the pulses. These results will be used to refine the timing, duration and size of future pulses.

The plan for spring pulses was developed following over a decade of legal actions by various environmental, water user
groups, and the barge industry along the Missouri River (see Hayes, Schneider & Sturkie, TWR #4 and Water Briefs, TWR #5
and #6).  The legal actions are enormously complex due to the desires of the various interests.  For example, the barge industry
seeks higher flows for navigation, environmental groups want flows at different times of the year for river fish and wildlife, and
upstream states generally want to see reservoir levels kept higher for recreational purposes (boating and fishing).  Concern has
been raised by agricultural interests that the spring pulses may cause flooding that would not be covered by their federal crop
insurance coverage, since it would be viewed as a man-made event.

The AOP maintains the same level of downstream “flow limits” during the 2006 pulses as described in the Master Water
Control Manual.  These are the flow limits that act as triggers for reducing releases from Gavins Point Dam during higher
downstream river levels.  The plan also anticipates that there will be minimum flows for the 2006 navigation season and it
could be shortened by 15 to 58 days, depending on runoff this winter and spring.  A final determination on season length will be
made July 1, 2006.  The Master Water Control Manual can be accessed at the website listed below.

The Corps also put out a press release on January 23 that highlighted the recovery effort for protected species along the
river.  $54 million was appropriated for those efforts, with more than 200 work items this year that will focus on:

• Notching dikes along the river in Missouri, Nebraska, Iowa and Kansas to create shallow water habitat for pallid sturgeon
• Modifying chutes and backwaters in Missouri, Iowa and Nebraska
• Modernizing federal and state hatcheries in Montana, North Dakota, South Dakota and Missouri to partially offset the current

lack of natural sturgeon reproduction
• Building sandbar habitat for terns and plovers in Nebraska, South Dakota and North Dakota
• Comprehensive study of sturgeon population and habitat and monitoring
• Studies of sturgeon response to the spring pulses
• Tern and plover population census
• Virginia Polytechnical Institute plover forage study
• Shallow water habitat biological and physical monitoring
• Tribal cultural site protection and habitat development projects in South Dakota and North Dakota

For info:  Corps Missouri River website: www.nwd-mr.usace.army.mil/rcc/; Larry Cieslik, Corps, 402/ 697-2675 or Paul
Johnston, Corps Public Affairs, 402/697-2552; 2006 AOP is available on the Corps website: www.nwd.usace.army.mil and in
hard copy by writing to: Water Management Division, U.S. Army Corps of Engineers, 12565 West Center Road, Omaha, NE
68144.
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INSTREAM FLOW DECISION    TX

NONPROFIT APPLICATIONS UPHELD

An important decision affecting instream flow water rights in Texas was handed down on February 7 from the Travis County
District Court.  The basic question before the district court was whether the Texas Commission of Environmental Quality
(TCEQ) had authority to grant applications of the type requested in the instream flow applications.   Judge Suzanne Covington
granted summary judgment motions filed by the San Marcos River Foundation (SMRF), Galveston Bay Foundation, Galveston
Bay Conservation and Preservation Association, Matagorda Bay Foundation, and Caddo Lake Institute, and sent the case back
down to TCEQ for a contested administrative hearing on the instream water right applications.

Dianne Wassenich, the Executive Director of SMRF, told The Water Report that the district court victory “is the first step in
the process to help protect instream flows in Texas.  The second step in this case is the administrative hearing that will
determine how much water should be preserved for instream water rights.  The applications have now been validated.  The
judge held that they follow the law and sent it back for an administrative hearing.  The judge ruled that the authority supporting
the application is written in the law.”

The application for instream water rights in the San Marcos River and the Guadalupe River was filed  by SMRF in 2000 for
1.15 million acre-feet per year of water (volume).  Wassenich pointed out that “this amount was taken from the State’s own
studies that showed the amount of freshwater needed flowing in the rivers to reach the estuaries and bay.”  An Interoffice
Memorandum of the Texas Natural Resource Conservation Commission (TNRCC; now TCEQ) dated August 26, 2002, states
that the “requested volume and seasonal distribution were derived from the freshwater inflow recommendations developed by
the Texas Parks and Wildlife Department for the Guadalupe-San Antonio Estuary.”  The SMRF application also requested
specific flow rates for the San Marcos River for each month of the year, ranging from a low of 170 cubic feet per second (cfs) in
August, to a high of 293 cfs (May).  River flow needs are currently being studied by the state and have not yet been determined.

The other conservation groups filed applications in 2002 by for instream flows for Galveston Bay, the Trinity, Colorado and
Lavaca rivers and Caddo Lake.  Those applications requested more than 12 million acre-feet per year.

TCEQ summarily denied the four applications in 2003 without allowing an administrative hearing on the request.  TCEQ
commissioners overruled the recommendations of its staff and asserted that it did not have authority to grant permits for
instream flow protection purposes.  TCEQ commissioners maintained that Texas law did not recognize instream flow
preservation among established “beneficial uses” for water allocation.

SMRF’s attorneys, Stuart Henry and Phillip Poplin of Austin, asserted in SMRF’s motion for summary judgment that “TCEQ
does have the authority to grant SMRF a permit for the beneficial, instream use it has applied for.  The State Water Code,
TCEQ’s own rules, and the history of water rights permitting by the Commission explicitly and implicitly recognize this
authority.”

Shortly after TCEQ’s 2003 decision the legislature imposed a two-year moratorium on instream water right applications,
which has now expired.  During that moratorium, however, water suppliers and river authorities applied for water rights for
consumptive uses for millions of acre-feet of water.  “We warned the legislature that such a moratorium on instream rights
would just cause a gold rush on water, but they did it anyway,” Wassenich said.

SMRF explained its actions in a press release put out on the day of the summary judgment motion hearing (January 30):
“The only reason we see water flowing today in some of our rivers is that the permit holders are not yet pumping out all of the
water rights that have been granted,” Wassenich said.  “We filed our application because we were concerned that virtually all of
the water would be spoken for without making sure that sufficient flow was maintained to support wildlife, coastal fishing
activities, recreation and water quality.  As explained in our application, any water right we get will be donated to the Texas
Water Trust.”   The Texas Legislature created the Texas Water Trust in 1997 for the express purpose of holding water rights to
protect environmental flows, but it has been little utilized.

In an interview with The Water Report, Wassenich emphasized the common interests that will be served by the instream
flows.  “The instream rights will provide benefits for more than just fish and wildlife.  The whooping cranes at the mouth of the
Guadalupe River are very important.  But the instream rights will also benefit the common interests of many people who depend
on the water flow — fisherman, shrimpers, the tourism industry, plus the ranchers and farmers who depend on clean water in the
river for their use and to dilute any discharges.”

It’s not clear yet if TCEQ will appeal the district court decision.  Wassenich said, however, that “we expect that they will.  We
also think that other parties in the case, who intervened and opposed our application, will be pushing TCEQ to appeal.”

If no appeal occurs and the case goes to a contested administrative hearing, one of the issues that will undoubtedly come into
play in determining the amount of water to be granted for instream flow is the effect of the “Water Availability Analysis.”  As
noted on page 2 of TNRCC’s Interoffice Memorandum of August 26, 2002 (Memorandum), “The Commission’s water
availability model for the Guadalupe and San Antonio River Basins protects existing water rights based on the prior
appropriation doctrine.”

TRNCC Resource Protection staff recommended that the amounts requested by SMRF be reduced based on TNRCC’s water
availability computer model.  For the San Marcos River location, staff recommended that the requested flow rates for each
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month be reduced.  For example, the recommendation would reduce the requested flow of 170 cfs for August to 82 cfs, and the
requested flow for May from 293 cfs to 156 cfs.  The Conclusion section of the Memorandum at pages 3-4, explains that in
regard to the volume of water applied for, “Pursuant to §297.42(d), staff may grant applications that are not based upon the
continuous availability of historic, normal stream flow, including applications for non-consumptive instream uses.  Because of
this, staff can support the granting of a water right authorizing the appropriation of 87,106 acre feet per year at the San Marcos
River location and 980,494 acre feet per year at the Guadalupe River location for non-consumptive instream use.”  (By
comparison, the application requested 157,469 acre-feet at the San Marcos location and 1.15 million acre feet total to flow into
the Bay.

As part of the conclusion in its Water Availability Analysis, TNRCC (now TCEQ) noted the availability of the reduced flows.
TNRCC staff found that “using a simulation representative of the full utilization of each water rights’ permitted amount,
unappropriated water sufficient to meet the demand of 87,106 acre feet is available at the San Marcos River location in 0% of
the years and 26% of the months.  Unappropriated water sufficient to meet the demand of 980,494 acre feet at the Guadalupe
River location was available in 4% of the years and 44% of the months.” (Memorandum, page 3)
For info: Dianne Wassenich, SMRF,  512/ 353-4628 or website: www.sanmarcosriver.org/WaterRight.htm; TCEQ website:
www.tceq.state.tx.us/; Texas Water Markets and Transfers, Kaiser, TWR #10.

INSTREAM FLOW DECISION    TX

CONTINUED

CONDEMNATION PROPOSED               WA

MUNICIPAL WATER RIGHTS

Utilizing a little-used authority in Washington law, the City of Olympia, Washington has moved to condemn the dormant
water rights of the old Olympia Brewing Company located in Tumwater, Washington.  In a move that surprised even its
collaborators in a regional water planning process, the cities of Tumwater and Lacey, Olympia officials took steps to condemn
water rights totaling as much as 14 million gallons per day for future use.  Olympia took the legal action in a classic “race to the
courthouse” to secure the water rights at the former brewery in Tumwater before any other party could take action to prevent the
condemnation proceeding.  The eminent domain statute apparently will allow Olympia to condemn the land and water rights,
even though they are located in a different city.  The land and water rights are currently owned by All-American Bottled Water,
which purchased the property from the Miller Brewing Company in 2004 with the intent to bottle water for sale.

Tom Loranger, Regional Water Resource Manager for the Department of Ecology (Ecology), told The Water Report that
Washington’s Water Code of 1917 contains an Eminent Domain provision that allows “any person” to condemn water rights for
“the greatest public benefit.”  Under Revised Codes of Washington (RCW) 90.03.040, “any person” has the “right and power to
condemn an inferior use of water for a superior use.  In condemnation proceedings the court shall determine what use will be for
the greatest public benefit, and that use shall be deemed a superior one...”  That provision does, however, include an exception
that prevents the condemnation of irrigation water rights that are being used in the “most economical method of irrigation.” (See
RCW 90.03.040 for all the requirements of the exception).

This planned use of “eminent domain” by Olympia may be the first time eminent domain has been used to acquire water
rights in Washington since 1895, according to Loranger.  A quick check by Loranger of the collective memory at Ecology
turned up only one instance from 1895 that used eminent domain to obtain water rights.  Loranger also said that his discussions
with officials from the city of Olympia revealed that they might be planning on using a different statute for eminent domain that
is not part of the Water Code.

A review of Washington’s statutes by The Water Report led to RCW 8.12.030, a statute that allows “every city and town” to
utilize imminent domain to “condemn land and other property…for any other public use...”  Contained within a long,
convoluted statute is another provision that states that the “land or property” may be “either within or without the limits of such
city…”

Ecology’s database contains as many as 16 different water right certificates for the Olympia Brewing Company with priority
dates ranging from 1936 to 1974, Loranger said after a brief review of Ecology’s records.

If the condemnation proceeds, the issue that will eventually come up before Ecology, Loranger noted, would be how much
water the brewery actually used.  “This would be an issue in a change application, where a tentative determination of actual use
would be made.”  Ecology would naturally review the brewery’s records to determine if all the water rights were used to their
full extent.  See RCW 90.03.380.  According the Loranger, non-use of the water rights for five successive years could also be an
issue, although he said that to his knowledge the brewery operation was active until July 1, 2003 and he was not aware of any
non-use problems.  See RCW 90.14.160 regarding relinquishment by non-use.

For info: Tom Loranger, Ecology, 360/ 407-6058 or email: tlor461@ecy.wa.gov
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CAFO PERMITS                           US

DEADLINE EXTENDED

EPA promulgated regulations for
concentrated animal feeding
operations (CAFOs) in February 2003.
The revised regulations expanded the
number of operations covered by
CAFO regulations to an estimated
15,500 and included requirements to
address the land application of manure
from CAFOs.  The rule became
effective on April 14, 2003 and
authorized NPDES states were
required to modify their programs by
February 2005 and develop state
technical standards.

EPA recently announced that
CAFOs will have additional time to
seek water permit coverage and
implement nutrient management plans
(NMPs) as required by EPA’s 2003
CAFO rule.  Under a final rule,
facilities newly defined as CAFOs will
have until July 31, 2007, to seek
National Pollutant Discharge
Elimination System (NPDES) permit
coverage.  The 2003 rule required
newly defined CAFOs to seek NPDES
permit coverage by February 13, 2006,
and for all CAFOs to have NMPs in
place by December 31, 2006.  EPA is
revising the 2003 rule in response to a
federal court decision.  This revision
could not be finalized by February 13,
2006, so EPA is extending the
deadlines.  All CAFOs will have until
July 31, 2007, to implement NMPs.

The action announced by EPA does
not affect other aspects of the CAFO
NPDES permitting program.  It solely
addresses timing issues associated
with the court ruling.  The court
decision that led to the revisions was
issued on February 28, 2005, by the
Second Circuit Court of Appeals in
Waterkeeper Alliance et al. v. EPA,
399 F.3d 486.  To view a summary of
the decision, questions and answers as
to its effect, and the full text of the
court ruling see EPA’s website listed
below.  Additional information about
the extension of CAFO compliance
dates rulemaking is also available at
that website.
For info: EPA website: http://
cfpub.epa.gov/npdes/afo/
caforulechanges.cfm#dat.General

SMALL DRINKING  SYSTEMS  US

WATER TOOLS AND VARIANCES BY EPA

EPA has released two new tools and a
suggested affordability approach for
small water utilities trying to balance the
demands for water quality with their
financial ability to deliver.  The approach
signed on February 14 is part of an
overall program to protect public health,
support small water systems and keep
costs of water manageable.  The targeted
systems serve 3,300 customers or fewer.

The first document, “Setting Small
Drinking Water System Rates for a
Sustainable Future,” will help owners
and operators understand the full costs of
providing a quality and adequate supply
of drinking water to their customers and
guide them in setting water rates that will
support these costs.  The second docu-
ment, “Case Studies of Sustainable
Water and Wastewater Pricing,” pro-
vides real-world examples of eight
drinking water systems and their
approach to determining and establishing
rates.

In another action, EPA is requesting
public comment on several proposed
revised methods to determine when
variances can be granted by state
agencies to small systems that cannot
afford to comply with future drinking
water standards.  A small-system
variance allows a drinking water system
to use a treatment technology that is both
affordable and protects public health.
Variances are not available for microbial
contaminants such as bacteria, viruses, or
other organisms.  The Safe Drinking
Water Act requires EPA to identify
affordable treatment technologies for
small systems for each new drinking
water standard.  EPA is seeking public
comment and will further refine the
proposal to reflect the best information
available.  Comments will be accepted
for 60 days after publication in the
Federal Register.  A pre-publication
copy of the proposal and more informa-
tion on small-system variances is
available at EPA’s website:
www.epa.gov/safewater/smallsys/
affordability.html

For info:  Sustainable infrastructure at
EPA website: www.epa.gov/water/
infrastructure

INSTREAM FLOWS                   NE

COOPERATIVE EFFORTS

Elwood Reservoir in south-central
Nebraska received some welcome
flows of water in late January and
February as a result of cooperative
efforts by The Central Nebraska Public
Power and Irrigation District (Central),
the Nebraska Game and Parks
Commission (NGPC) and the Central
Platte Natural Resources District
(CPNRD).  The three organizations
agreed that diversions of Platte River
flows into Central’s irrigation
reservoir between late January and mid
February would benefit the lake’s
fishery.  Under normal circumstances,
Central transfers storage water from
Lake McConaughy to fill Elwood
Reservoir for irrigation operations,
because Central has no water rights to
divert natural flow from the Platte
River into the reservoir.  Diversion
from the river needed waivers from the
CPNRD and NGPC, which both hold
instream flow water rights in the Platte
River.

Central estimates that the diversions
over three weeks could add about 10
feet to the reservoir’s current
elevation, or about 5,000 acre-feet.
Additional diversions may be possible
this spring should excess flows in the
Platte or South Platte Rivers occur.
“We appreciate the willingness of the
Central Platte NRD and the Nebraska
Game and Parks Commission to
temporarily waive their instream flow
rights to benefit the fishery at Elwood
Reservoir,” said Don Kraus, Central’s
general manager.  In an effort to
conserve water in Lake McConaughy,
Central did not use Elwood Reservoir
for irrigation operations in 2005 (and
does not plan to do so in 2006).  As of
February 6, Lake McConaughy was
storing 626,200 acre-feet of water, or
36 percent of its capacity.

For info: Tim Anderson, CNPPID
Public Relations Manager, 308/ 995-
8601, or website: http://
www.cnppid.com/
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Please Note:  An extended Calendar
containing ongoing updates now
appears on The Water Report’s website:
www.thewaterreport.com.  Subscribers
are encouraged to submit calendar
entries, email:
thewaterreport@hotmail.com

March 13-16                              CA
16th Annual AEHS West Coast
Conference on Soils, Sediments and
Water, San Diego, Mission Valley
Marriott. For info: Brenna Lockwood,
413/ 549-5170, or website:
www.aehs.com/conferences

March 17                                   CA
Environmental Issues on the Farm,
Sacramento, UC Davis. RE: Overview
of Environmental Requirements for
Agriculture. For info: UC Davis
Extension, 800/ 752-0881 or website:
http://universityextension.ucdavis.edu/
courses/

March 17                                   CA
Timber Harvest Planning and
Regulation in California, Redding,
UC Davis. For info: UC Davis
Extension, 800/ 752-0881 or website:
http://universityextension.ucdavis.edu/
courses/

March 17                                   CA
NEPA: Turning Complexities Into
Strategies, San  Diego, Marriott San
Diego Hotel & Marina. For info: CLE
Int’l, 800/873-7130, or website:
www.cle.com

March 20-21                             WA
Clean Water and Storm Water,
Seattle, Renaissance Hotel. RE: Tribal
Water Quality Standards, Underground
Injection Control Program, Sand &
Gravel and Boatyards General Permits
Updates, Phase I & II Municipal
Stormwater Permits. New Construction
Stormwater General Permit (CSGP),
Temperature Standards & State Water
Quality Standards, TMDLs and Use
Attainability Standards, Case
Developments (National), 2006
Legislature Update, Ethics,
Development of a Stormwater
Prevention Plan Under the CSGP. For
info: Law Seminars International, 800/
854-8009, or website:
www.lawseminars.com/

March 20-22                              CA
International Symposium on Site
Characterization for CO2 Geological
Storage (CO2SC 2006), Berkeley.
Sponsored by EPA with the
International Association of
Hydrogeologists, American Institute of
Hydrology, Ground Water Protection
Council, and International Association
of Hydraulic Engineering and
Research.RE: Site Characterization &
Site Selection - Geologic Storage of
CO2, Proposed Technological Option to
Reduce Atmospheric Concentrations of
CO2. For info: website http://
esd.lbl.gov/CO2SC/

March 20-23                              CO
2006 Joint Services Environmental
Management Conference, Denver,
Colorado Convention Center. RE:
Transformation Initiatives, Asset
Management, Global Basing, Base
Realignment and Closure, & Business
Management Modernization. For info:
Veronica Allen, CMP, Associate
Director, 703/ 247-2570, or email:
vallen@ndia.org

March 22                                   US
Sustainable Financing for Watershed
Groups, EPA Watershed Academy
Webcast. RE: Fundraising, Strategies
& Plans. For info: EPA website:
www.epa.gov/watershedwebcasts

March 23                                   OR
Water Rights Sales and Transfers in
Oregon, Salem, Black Bear Inn
Conference Center. RE: Water
Marketing, Due Diligence, Agricultural
to Municipal Transfers, Klamath Water
Bank, Legal Barriers, Transfer Injury
Test, Trading: Solution or Exploitation
& Alternatives to Purchases. For info:
Lorman Education Services, 866/ 352-
9539, or website: www.lorman.com

March 24                                   CA
Endangered Species: Regulation,
Conservation Planning & Permits,
Westwood. For info: UCLA Extension
in Westwood, 310/ 826-7885 or
website: www.uclaextension.edu/
(Search for “endangered species”)

March 27-29                              DC
Western States Water Council
Meeting (150th Meeting and Water
Policy Seminar), Washington DC,
Holiday Inn Capitol.  For info: Tony
Willardson, WSWC Associate Director,
801/ 561-5300, email:
twillards@wswc.state.ut.us, or website:
www.westgov.org/wswc/meetings.html

March 28                                   MT
Stormwater and Wetland Regulation,
Billings, Billings Hotel & Convention
Center. RE: Montana Stormwater Laws
& Permitting Requirements, Wetland
Law Overview, Wetland Delineation,
Permitting Requirements for Individual
& Nationwide. For info: Lorman
Education Services, 866/ 352-9539, or
website: www.lorman.com

March 28-29                             WA
Tribal Environmental Regulations in
Washington State, Shelton, Little
Creek Resort. RE: Reservation
Jurisdictional Issues, Inherent Tribal
Authority, Delegation of Authority for
Federal Environmental Laws, Tribal
Water Quality Regulation and Off-
Reservation Effects, Treaty Rights and
Endangered Species, Shoreline
Management, Land Use versus
Environmental Regulation, & Impacts
On and Off Reservation. For info:
Northwest Environmental Education
Council, 206/ 762-1976 or website:
www.nwetc.org/

March 28-April 2                       IL
Aquatech USA 2006, Water Quality
Association Conference & Trade
Show, Chicago, Donald E. Stephens
Convention Center.  RE: Showcase of
International Water Technology. For
info: Jeannine Collins, WQA, 630/ 505-
0160 or email:  jcollins@mail.wqa.org

March 29-31                              BC
GLOBE 2006: 9th Biennial Trade
Fair & Conference on Business and
the Environment, Vancouver. RE:
New Climate Change Agreements;
Energy Policy; Carbon Trading
Regimes; Environmental Technologies
and Capital Markets; Meeting
Shareholder Demands, Lots More. For
info: Website: http://
www.globe2006.com

March 30-31                              TX
Eminent Domain, Austin. For info:
CLE Int’l, 800/ 873-7130, email:
registrar@cle.com, or website:
www.cle.com

April 2                                       DC
Senate Conference on Climate
Change, Washington, DC, Hart Senate
Office Bldg. (Rm 216). RE: Mandatory
Market-Based Greenhouse Gas
Regulatory System. See website below
for proposals by interested parties to the
February 2nd White Paper that will be
discussed at the conference. For info:
Angela Harper, 202/ 224-7875, website:
http://energy.senate.gov/public/

April 2-5                                    DC
Hydropower 2006: Powering the
Future (National Hydropower
Association Annual Conference),
Washington, D.C., Capital Hilton
Hotel. RE: Incentives for Upgrades and
Development, Mandatory Conditions &
Energy Legislation, Electricity
Reliability, New FERC Rule on
Relicensing, Security, R&D Initiatives,
Compliance, Collaboration/Negotiation
Techniques, Settlements, Plant
Improvements, Dam Removal &
Decommissioning, Environmental
Concerns & More. For info: NHA, 816/
931-1311 x105, or email:
nha@cipub.com.

April 2-6                                    WA
SAGEEP 2006: The 19th Annual
Symposium on the Application of
Geophysics to Engineering and
Environmental Problems, Bellevue,
DoubleTree Hotel.  “Environmental and
Engineering Hazards - Advances and
Constraints” Developments, Trends,
and Applications of Non-invasive
Subsurface Imaging Technologies and
More.  Over 150 Presentations.  Also
Workshops, Field Trips.  For info:
EEGS (Environment and Engineering
Geophysical Society) 303/ 531-7517 or
email: staff@eegs.org or website:
www.eegs.org/sageep/index.html

April 3-5                                    DC
Federal Water Seminar, Washington,
D.C., The Washington Court.
Sponsored by National Water
Resources Association. For info:
NWRA, 703/ 524-1544, email:
nwra@nwra.org, website:
www.nwra.org/meetings.cfm

April 4                                        CA
Dairy Groundwater Monitoring:
Regulations, Monitoring Network
Design, and Data Interpretation,
Modesto, DoubleTree Hotel. Sponsored
by the Groundwater Resources
Association of California. For info:
GRAC, 916/ 446-3626 or website:
www.grac.org/

April 4                                       WA
SEPA Environmental Analysis
Integration with Non-Project Actions,
Seattle. For info: Northwest
Environmental Education Council, 206/
762-1976 or website: www.nwetc.org/

April 4                                       WY
Wyoming Water Forum Meeting,
Cheyenne, State Engineer’s Conference
Rm, Herschler Bldg. 4E, 10am. RE:
Water Forecast with John Lawson
(Bureau of Reclamation). For info:
Wyoming State Engineer’s Office
website: http://seo.state.wy.us/
forum.aspx

April 4-5                                    CA
Nitrate in California’s Groundwater:
Are We Making Progress? Modesto,
DoubleTree Hotel. Sponsored by the
Groundwater Resources Association of
California. For info: GRAC, 916/446-
3626 or website: www.grac.org/

April 4-5                                    CO
Produced Waters Workshop:
“Energy and Water – How Can We
Get Both for the Price of One,” Fort
Collins. Sponsors: Bureau of
Reclamation, National Institutes for
Water Resources, US Geological
Survey, Family Farm Alliance. For
info: Colorado Water Resources
Research Institute, 970/ 491-6308, or
website:  http://cwrri.colostate.edu/

April 6-7                                    WA
Hanford Advisory Board Meeting,
Mission. 4/6: 9am-5pm; 4/7: 8:30am-
3:30pm. For info: Erik Olds, 509/ 372-
8656

April 6-7                                    CA
California Water Law, San
Francisco, Hotel Nikko. For info: CLE
Int’l, 800/873-7130, or website:
www.cle.com

April 6-7                                    NV
NEPA: A View from All Sides, Las
Vegas, Rio All Suite Hotel & Casino.
For info: CLE Int’l, 800/873-7130, or
website: www.cle.com
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April 7                                        WA
Wetlands, Habitat and ESA
Mitigation, Seattle. RE: Advanced
Workshop on Latest Developments in
Wetlands and Natural Resources
Damage Mitigation.  For info: Law
Seminars Int’l, 800/ 854-8009 or
website: www.lawseminars.com/
seminars/06MITWA.php

April 10                                      OR
Superfund & Oregon Environmental
Cleanup Laws: What Does the Future
Hold, Portland, World Trade Center
Auditorium, 25 SW Salmon Street. For
info: Holly Duncan, Environmental Law
Education Center, 503/ 282-5220, email:
hduncan@elecenter.com, or website:
www.elecenter.com

April 10-14                                 CO
State of the Rockies Conference,
Colorado Springs, Colorado College.
For info: www.ColoradoCollege.edu/
StateoftheRockies

April 20                                      OR
Construction Defects: Water Intrusion
& Other Calamities Seminar,
Portland, World Trade Center. RE:
Latest Developments. For info: The
Seminar Group, 800/ 574-4852, email:
registrar@theseminargroup.net, or
website: www.TheSeminarGroup.net

April 20-21                                 DC
International Environmental Law,
Washington, DC, Hilton Embassy Row.
RE: Multilateral Environmental
Agreements, Kyoto Protocol, Chemicals
Management, Living Modified
Organisms, Genetic Resources,
Emissions Trading, Liability Regimes,
Land Conservation & Legal
Developments in Emerging Markets. For
info: Alexander Hart, American Law
Institute-American Bar Association,
800/ 253-6397 or website:
www.ali-aba.org/free

April 20-21                                 OR
Western Instream Flows Conference:
“Restoring the Rivers of Lewis &
Clark,” Portland, Oregon Convention
Center. Speakers include Charles
Wilkinson & Other Water Law, Science,
and Policy Experts. For info: Oregon
Law Institute, (800) 222-8213 or
website: www.lclark.edu/org/oli/objects/
2006_Water_Savedate.pdf

April 21-22                                 WA
Land Use in Washington 2006, Seattle,
Crowne Plaza Hotel. RE: Planning and
Project Permitting Updates. For info:
Law Seminars International, 800/ 854-
8009, or website:
www.lawseminars.com/

April 23-26                                 NM
Inspiring Global Environmental
Standards and Ethics (NAEP 31st
Annual Conference), Albuquerque.
RE: Balancing Needs of the Natural &
Human Environments, Finding
Solutions. For info: Donna Carter, 863/
679-3852, or website: www.naep.org/
CONFERENCE05/Alexandria.html

April 24-27                                 OR
9th National Mitigation &
Conservation Banking Conference,
Portland. RE: Trends & Issues
Surrounding Mitigation and
Conservation Banking, Land Trusts &
More. For info:
www.mitigationbankingconference.com

April 27-28                                 NE
Nebraska Water Law, Lincoln, The
Cornhusker Marriott. For info: CLE
Int’l, 800/873-7130, or website:
www.cle.com

April 27-28                                 WY
Wyoming Water Law, Cheyenne,
Hitching Post Inn Resort &
Conference Center. For info: CLE Int’l,
800/873-7130, or website: www.cle.com

April 28                                      OR
Oregon Stormwater, Portland. For
info: Holly Duncan, Environmental Law
Education Center, 503/ 282-5220, email:
hduncan@elecenter.com, or website:
www.elecenter.com

April 28                                      WA
Dredging and Sediment Technologies,
Seattle. For info: Holly Duncan,
Environmental Law Education Center,
503/ 282-5220, email:
hduncan@elecenter.com, or website:
www.elecenter.com

May 1-2                                    CAN
The Canadian Environmental
Conference and Tradeshow, Toronto
(Ontario), Metro Toronto Convention
Centre. RE: Environmental Engineering,
Regulations and Compliance Issues. For
info: Steve Davey, 905/ 727-4666, or
website: www.canect.net

May 2                                          WY
Wyoming Water Forum Meeting,
Cheyenne, State Engineer’s Conference
Rm, Herschler Bldg. 4E, 10am. RE:
TBA. For info: Wyoming State
Engineer’s Office website: http://
seo.state.wy.us/forum.aspx

May 2-4                                       CA
Environmental Impact Assessment &
CEQA, Oakland, The Washington Inn.
For info: Northwest Environmental
Education Council, 206/ 762-1976 or
website: www.nwetc.org/

May 3-4                                       WA
Restoring Greenspace: Ecological
Reuse of Contaminated Properties in
EPA Region 10, Conference, Seattle.
The Wildlife Habitat Council is
Partnering with EPA, NEBC, and other
organizations for this Northwest
Conference.  For info, Website:
www.wildlifehc.org/events/
restoringgreenspace.cfm

May 3                                          OR
Selling Social Change: Creative
Solutions to Reducing Pollution,
Redmond, Eagle Crest Resort. For info:
Oregon Environmental Council, 503/
222-1963 x100, email:
cherylb@oeconline.org, or website:
www.oeconline.org

May 4                                          OR
Selling Social Change: Creative
Solutions to Reducing Pollution,
Portland, Multnomah Athletic Club. For
info: Oregon Environmental Council,
503/ 222-1963 x100, email:
cherylb@oeconline.org, or website:
www.oeconline.org

May 4-5                                       OR
Oregon Water Resources Commission
Meeting, TBA. For info: Cindy Smith
(OWRD), 503/ 986-0876, website:
www.wrd.state.or.us/commission/index/
shtml

May 5                                         NM
New Mexico Water Markets,
Albuquerque, Hotel Albuquerque at
Old Town. RE: Buying, Selling &
Leasing Water Rights, Basin Markets &
Issues. For info: Ann Brown, H2O
Economics, 505/ 897-5910, or website
www.shoemaker.com/watermarkets.html

May 5-9                                       NH
National River Rally 2006, Bretton
Woods, The Mount Washington Resort.
RE: Workshops on Community, Historic
& Engineering Perspectives of Dam
Removal, Meeting Vital Water Needs,
Alternative Storage Proposals &
Hydropower Reform. For info: River
Network website:
www.rivernetwork.org/rally


