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DEFORE, THE WOARD OF
NATLIRAL RESOURCES AND CONSERVATTON
OF THE STAIE OF MONTANA

INCTHE MATTER OF APPLICATION FOR
RESERVATION OF WATER NO. L78L-r,
604 -4, 8476-rA3RT, 99LI-T430,
646-1430, 9Y3L-r, 9933-r, 9934-r,
§935-r430QT, 9937-rL30, SU38-v4l,
9935-r43QT, 9940-143B, 9%42-r4lC,
QU -142], §944-rh3D, 9945-142M,

)

)

)
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9946-rh24, 994T-rh2M, 9948-r4IM, )
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)

NATURAL RESOURCES
ESTABLTSHING WATER
RESERVATIONS
OG- AM, 995L-r4IM, 9952-143P,

9954 -r42K, 10003-r42K], 10004-r43B,

IN005-r4 2K, 10006-r, 11349-r42LaM,

12330-r42KT, 12331-r430, 12332-142K,

12333-7r43P, A® 123346-01-r through

12334-03-1.

Pursuant to Section 89-890, R.CM, 1947, and hurther ~ursusnt to those certain
doctments entitled Findings of Fact and Conclusions of Law made by the Montana Board
5f Natural Resources and Conservation (hereinafrer Board) in this mtter, said
docimonts attached hereto and by this reference fully and completely adopted and in-
corporated herein, the Board hereby grants or dendes the above-described applications
for reservation of water as set forth below:

MUNICIPAL RESERVATIONS

1. Subject to the conditions stated below in paragraphs Ne. 9 through 24, the
Applicant, City of Livingston, pursuant to Appiicétign No. 9940-r43B, is granted a
reservation of water allowing the avpropriation of not more than 4,510 acre-feet of
water per year withao .wcra;z@diversi@mry flow rate of 6,23 cubic feet of water per
sccond, from the Yellowstone River, to be used for mmicipal water supply.

2. Subject to the conditions stated below in paragraphs Mo. 9 through 24, the
Apnitenst, City of Big Timber, pursuant to Application No. 8476-r43RJ, is granted 2
reservation of water allowing the appropriation of not more than 365 acre-feet of
water oer vear with ay sverapn diversiomry fiow rate of G, 50 cubic feet of wator per

second, from the Boulder River, to be used for mmicipal water swapply.



3. Subject ro the conditions stated below in paragraphs \3@ 9 through 24, the
| Apnlicar, .iiiz:y. of C&éi;}:‘i‘iﬁiﬁiﬁr,' pursuant to Application No. 9937-¢43G, is proanted a
reseﬂt;ii{m of water allowing the appropriation of not more than 883 acre-feer of
water per year with am guerans diversionary flow rate of1.12 cubic feet of water per
é.?ecz,;ng, from the Yellowstone River, to be used for mmicipal water supply. |

4, Subject to the cénditions stated below in paragraphs No. 9 through 24, the
App}.icaqt; City of Laurel, pursuant to Applicaticon No, 9935-v43(J, is granted a
reservation of water allowing the sppropriation of not more than 7,151 acre-feet of

- water per year withan averzre diversionary flow rate of 9.88 cubic feet of warer per
slemnd,‘ from the Yellowstone River ,' to be used for mmicipal water supply.

5. Subject to the conditions stated below in paragraphs No. 9 through 24, the
Apolicant, @ity of Billings, p&suant to Appiication No. 9646-r, is granted a re-
servation of water allowing the avpropriation of not move than 41,229 acre-feet of
wa%::ér per vyear with w. sverarcdiversionary flow rate of 56.9 cubic feet of water per
second, from the Yellowstone River, to be used for mmicipal water supply.

6. Subject to the conditions stated below in paragraphs No. 9 through 24, the
Applicant, City of Miles City, pursuant to Application No. 9954-t4ZK, is granted a
reservation of water allli}wing ‘the aporopriation of not more than 2,589 acre-feet of

water per vear with an averavediversionary flow rate of 4.0 cubic feet of warer per
secend, from t?zje Yellowstone River, to be used for mmicipal water supply.

7. Subject to the conditions stated below in paragraphs No. % through 24;. the
Applicant, City of Glendive, pursuant to Application No. 9938-r42M, is granted a

_ reservation of water allowing %;‘:';e;s appropriation of not move than 3,28l acre-feet of
wirer per ycér with 2 averagodiversionary £low vate of 4.53 cuble feet of water per
second, from the Yellowstone River, to be used for mumicipal water supply.

3. .Subjact to the conditions started below in paragraphs No. 9 through 24, the

Applicant, Town of Broadus, pursuant to Application Mo, 99533-r, ig granred a reservation



of warce allowing the appropriacion of not more than 6{_’}_‘3 acre-feet of warer per yesr
©wrich an average diversionary flow rate of 0,84 cubic feet of water per second, from the
gmmd«éter; to be used for mmicipal water supply.
9. The reservations are ordered adopted subject fto any final determination of

orior exiséing water rights in the source of supply as provided for by Montana law.

16, The r‘esemtions are ordered adopted subject to any final determination of
senior water rights in the source of supply, including but not limited to any decreed
rights of federal or Indian reserved rights, but not subject to any right to appropriate
water which may arise from the permit spolications suspended by the Yellowstone
Moratorium (Section 89-8-103 et seq., R.C.M. 1547). Purusant to Sectiom §9-8-105(2),
R.C.M. 1947, the reservation is a preferi:ed use over amy right to appropriate water
which may arise from the permdit applications suspended during the Yellowstone
Moratorim, |

11. The reservant may only appropriate water pursusmt to the reservation at such
times when to so appropriate will not adversely affect any senior water right in the
source of supply as set forth in the preceding paragraph.

12, The reservation of the above named mmicipalities are to have priority and
be considered a preférred use over any other water reservation granted by the Board.
~, 13. The reservation is intended to run concurrently with and overlap, rather
tﬁm run consecutively with, any other right to the use of water claimed by the
reservant but not verfected to the effective date of the adootion of the reservation.

14, Within three vears of the effective date of the adoption of the reservation,

each reservant shall submit to the Board 2 water conservation plan including, but not
limited to, the following:

a) A& listing of those measures encouraging @éntinued water conservation
which will be implemwnted by the reservant, including some plang or designs for

measucing dovices of the mmicicality’s water system; and
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b) - & drourht contingency plan serting forth, by category of user
those reductions to be bplenented by the reservant during an Em@fgeﬁcy situation;
and

¢y Promer docyrentation including data relating to withdrawl of
water, depletion and retum flow; and

d) Within six (6) months of the submission to the Board bv the
reservant of its water conservation plan, the Board shall review the plan and
cither approve it or require the reservant to appear at a public hearing before
the Bourd for further eonsidératium of the reservation; and

e} FProper legal notice shall be given of any public hearing
reviewing the reservant’s water conservatiom plan; and pursusnt kg the Montana
Administrative PFrocedure Act.

£y Afrer a2 public hearing the Board may extend, modify or
revcke the reservant's reservation,

15(a) At least six (6) months in advance of any change in or expansion of
its ohysical plant, the reservant shall submit a plan to the Board showing such
chanved or expanded points of diversion, puming facilitiés, conveyance facilities,
and storage facilities.
{b) Upon veview of the plan submitted by the reservant pursuant to subparagraph
{a) above, the Board may, abt its discretion, grant, modify or deny the proposed
plan or portion theveof where;
(1) Water is mot available ar the intended point of diversion, or
(23 The plan adversely affects prior water vights, or
{3} The pronosed diversion, impoundment or convevance, facilities are
inadequate, or
{4) The plan is incompatible with local and regicmzal planning efforts, or
{5} The plin fuils to meet the basic interests of the pecple of
Montana, ov

(6) The plan fails to meet the obiectives of the reservarion, or



{73 The plan would mot be in complimice with pertinent state or

federal laws or envirvomencal standards, or

(8} The plan does not demmstrate adequate and reasonable water
conservation measures.
(¢} The Poard may grant, wodify or deny the proposed olan or a portion thereof
within six (6) mmchs after the date of submission by the reservant.
(&) All decisions of the Board are appenlable under the nrovisions of the

irdstrative Procedure Act,

qquate measuring devices approved by the Montana Department of Nartural

16,
Resources and Conservation (hereinafrer THHRC) shall be installed during constructicn

o all reservation diversion, impoundment, convevance facilities snd measurement of
me

returm flos. The water diverted, impounded, andfor conweved shall be measured and

recordad y throughout the life of the project. Such records shall be submitted

to the Board and DNRC pericdically as requested.

17. oy chamge in point of diversicn, place of use, return flow, or vlace

of storape from the plan o submitted to and Beard
shall be in aswrdmce with @r@ceém'es established, Sections B9-892 and 89 8§93, R.C.M.
1947. Mo change shall be approved which does not meet all of the pertinent criteria

of Section 89-830, R.C.M. 1947, for issumce of an order adopting a reservarion.

18, The DBRC may, with approval of the Board, issue temporary permits for the

use of reserved water, provided such temporary permits are subject to the terms and
conditions it considers necessary for the protection of the objectives of the
reservation:

{2) Before anv temporarv vermits are granted, proper legal notice must

be given to the mblic stating the request for the temporary permit for the use of

reserved water, the applicant, the mwount of water reguested, the need for the

§
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romorary nermit, the purposce for the temporary permit and the length of time
for the tevporary permit, and that the sublic interest is being served by an
issumce of the tenmmorary permit.

19. The reservant shall participate in and adhere to water management
operations that may be implememted in the future by the State of Montana .

20. Pursuant to Sectiom 89-390(6), R.C.M. 1547, the Poard shall wiltdn

T T

five vears of the dote of the veservation, and thereafter at least once every

ten years, review the reservation, including, but not iimited to, any required

interim reports and plans, to insure that the cbjectives of the reservation are
being met, Where the objectives of the reservation are not being met, the Board
may at irs discretion extend, modify, or vevoke the reservation. Circumstances
which mav evidence the above include, but are not limited to, the following:

{a) Anticipated demand for water for the purpose of the reservation
has not macerialized:

| (h) Inadeguacy of reservation facilities;

(c) MNencompliance with Montana or federal statutes or envirormental
standards;

{(d) Incommatibility with loeal or regional plaming efforts;

(e} Use of the reserved water for other than beneficial use as
defined by Montana law;
(£} Moncampliance with any of the conditions of this Order.

"
(E?; Any and all liability arising from the reservation is the sole vesponsibility

of the reservant., In ordering a veservation adopted, the Foard assumes no lisbilicy.



22. Condirions of this order may be modified or withdrawn by the Board at its
discretion should future circumstances warrant. In such event notice will be given,
and, if objections are recelved, a heéring will be held.

23,0 If part of this order is invalid, all valid parts remain in effect. If
part of this order is invalid in one or more of ifs apylicati@ns§ the part remains in
effect for all walid application,

24, Paragraphs 1 through 24, granting and conditioning the eight lis.od mmicipal

A

reservations, are ordered granted effective at /],

3¢ o'clock £ M. on the

, 1978, so as to provide the eight mmicipal

reservations with first pricrity of use zmong the Yellowstone River Rasin water

reservation.




TIRHIGATION RESERVATIONS
OF CONSERVATION DISTRICTS
AMD STATE AGENCIES
25. Subject to the conditions stated below in paragraphs No. 43 through
52, the Apgplicant, Tark Conservation District, pursusnt to Application No.

10,004-rk3B, is granted a reservation of water allowing the total appropriation

diversionary

of .‘n@t more than 64,125 acre-feet of water per yvear with a maximm
flow rate of &&5.9 cubic feet of water per second, from the Yellowstone River,
to he usée:i for the irrigation of approximately %1, 664 acres.

26. Subject to the conditions stared below in paragraphs No. 43 through
53, the reservant, Sweet Grass Uonservation District, pursuant to Ag}plicati@n

Mo, 9948-rd2M, is granted a reservation of water allowing the total appropriation

of not more than 46,243 acre-feet of water per year with a maximam diversionary

flow rate of W3 4 cubic feet of water per second, from the Yellowstome River

‘eributaries of the Yellowstone River as set forth in the applicarion,
to be . for the irrigation of approxdimately 15,313 acres.

27, Subject to the conditions stated below in paragraphs No. 43 through
5.;5? the reservant, Stillwater Conservation District, pursusnt to Application

Mo, 9935-r43QJ, is granted a reservation of water allowing the total appropriation

of not neve than 16,755 acre-feet of water per vear with a maximm diversionarv
flow rate of 122.1 cubic feet of water per second, from the Yellowstone and Still-
water Rivers and other tributaries of the Yellowstone River as set forth in the
Application, to be used for the irrigation of approximately 5.290 acres.

28, Subject to the conditigns stated below in paragraphs Mo, 43 throush

58, the reservant, Carbon Conservation District, pursuant to Application

Mo, 9944-43D, is granted a reservation of water allowing the total appropriation

of nwot more than 22,676 acre-feet of water per year with a maxdimn diversionary
flow rate of 130.7cubic feet of water per second, from the Yellowstome and
Clarks Fork Rivers and other tributaries of the Yellowstone River as set forth

in the Application, o b used Tor the irvigarion of apprasirarely 10,034 acres.



29. Subject to the conditions stated below in paragraphs No. 43 through
58, the reservant, Yellowstone Conservation District, oursuant to Application
No. 994%.p42M, is granted a reservation of water allowing the total appropriation
of not more than 57,963 acre-feet of water per year with a maximzn diversionary
flow rate of 375.2 cubic fest of water per secanﬁg from the Yellowstone River, to
be used for the irrigation of approximarely 24,335 acres.

30. Subject to the conditions stated below in paragrarhs Ne. 43 theough
58, the reservent, Big Horn Comservation District, pursuant to Anplicatiom
Mo, 9932-r43P, is granted a reservaticn of water allowing the total appropriation

of mot wmore than 20,135 acre-feet of water per vear with a maximm diversionary

flow rate of 143.3 cubic feet of water per second, from the Big Hom River, to
be used for the irrigation of approximatelv 9,175 acres.

3l. Subject to the conditions stated below in paragraphs No. 43 through
58, the reservant, Treasure Conservation District, pursuent to Application
Mo, 10,003-v4KT, is granted a reservation of water allowing the total
appropriation of not more than 18,361 acre-feet of water per year with a
maximm diversicnary flow rate of 118.6 cubic feet of water per second, from the
Yeltowstone and Big Horn Rivers, to be used for the irrigation of approwimately
7,035 acres.

32. Subject to the conditions stated below in paragraphs No. 43 through

58, the reservant, Fosebud Conservation District, pursuant to Application

Mo, 10,005-r42KJ, is granted a reservation of water allowing the total appropriation

of not more than 87,003 acre-feet of water per vear with a ma m diversionary
flow vate of 540.7 caubic feet of water per second, from the Yellowstone River
and othor tributaries as set forth in the Applicatiom, to be used for the irviga-

tion of approximstely 34,525 acres.

1



33. Subject to the conditions stated below in pavagraphs No. 43 through
5% the rescorvant, Horth Custer Conscrvation Distvict, pursuant to Application

¥

G594 7-rhln, is granted a reservation of water allowing the total appropriation

of not nore than 28,5478 acre-feet of water per year. From the total of this re-
servation, 18,301 acre-fect per year is from the Yellowstone River and 10,177
acre-feet per year is from the Powder River and the tributaries of the Powder River

to be wsed for waterspreading.

34, Subject to the conditions stated below in paragra§hé No. 43 through
58, the reservant, Powder River Comservation Distriet, pursuant to A@piicatiﬁn No.
9943-r42J, is granted a reservation of warer allowing the total appropriation of
not more than 13,680 acre-fect of water per year from the Powder River meinstem and
tributaries as set forth in the Application to be used for waterspreading on ap-
proximately 9,120 acres. The Powder River Conservation District request of 75,560
acre~feet per vear from rthe Powder River is denied.

35. Subject to the conditicns stated below in paragraphs No. 43 through 58,
the reservant, Praivie County Consexvation District, pursuant to Application Ho.
AGhb-rhedy, is granted 2 reservabion allowing rhe total appropriation of not more
than 68,467 acre-feet of water per year. Of the total reservation, the amount of
water reserved frum the Yellowstone River is 68,024 acre-feet per vear to be used
to irrigate 22,241 acres with a maximm diversionary flow rate of 352.7 cfs. Of
the total reservation, the amoumt of water reserved from the Powder River is 443
acre-fect of water per yu&r to be used for waterspreading of 295 acres.

36. Subject to the conditions stated below in paragraphs No. 43 through 53,
the reservant, Dawson Covmry Conservation District, pursuant to Application Mo,
9951=:@2ﬁ§ is granted a veservation of water allcowing the total appropriation of

not more than 63,855 acre-feet of water per year with a maximum dversionary

o § e



Plong roro of LY cublce feer of wateor per sccond, from the Yellowstone River,
to be used for the irripation of anproxdamately 18,127 acres.

37. Subject to the conditions stated below in paragraphs No. 43 through
58, the rveservant, Richland Coumty Conservation District, pursuant to Application

Ho. 9945-vLdM, is granted a reservation of water allowing the total spuropriation

of not more than 45,520 acre-feet of water per vear with a maximum diversionary
flow rate of 354.2 cubic feet of water per second, from the Yellowstone River,
to be used for the irxrigation of approximetely 21,710 acres.

32, Subject to the conditions stated below in paragraphs No. 43 through
58, the reservant, Little Beaver Conservation District, pursusnt ©o Application
Ho. 11349-rd218M, is granted a reservation of water allowing for the total aporo-
priation of not wore than 12,773 acre-feet of water per year from O'Fallon, Pemnel
and Cabin Creeks. Of the reservation, 4,273 acre-feet of water per year is to
be used for the purpose of irrigation, 6,000 acre-feet of water per vear is to be
used for the purpose of waterspreading, 1,800 acre-feet of water per vear is to
be used for stockwatering ponds, and 700 acve-feet per vear is to be used for re~
creational ponds.

39. Subject to the conditions stated below in paragraphs No, 43 through
5%, the reseyvant, Buffalo Rapids Project, pursuant to Application Mo, 6294-v42M,
is’granted‘a reservation of water allowing the total appropriation of not more
than 11,997 acre-feet of water per yéaz’with.a maximm diversionary flow rate of
16.55 cubic feet of water per second, from the Y@li@éstgne River, to be used for
the irrigation of spproximately 3,100 acres located within the Terry Unit Additions,
Fallon Unit Additions, and Buffalo Rapids Project Additions, as set forth in the
Findings of Fact and Conclusions of Law as adopted by the Poard.

45. Subject to the conditioms stated below in varagraphs No. 43 through

58, the reservant, Montana Department of State Lands, pursuant to Application Mo,

993L-r, is granted a rveservation of water allowing the total aopropriatiom of mot

.
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sove than 12,853 :mrs:zw.feet of water por vear with a maximm diversionary flow
rate of 86,11 cable feel of water ner sceond, freom the Yellowstone River, Big
Horn River, Rock Creek, Daisy Dean Creek, Alkali Creek, Big Timber Creek and Red
lodge Creek, for the irripation of approximately 4,286 acres.

41. Sublect to the conditions stated below in paragraphs Mo, 43 through
53, the reservant, Mmtana Department of State Lands, pursuant to Application Mo,
2933-r, is granted a reservation of water allowing the toral appropriation of not
more than 25,889.78 acre-feet of water per year with a maximm diversionary £low
rate of 188,72 cubic feet of water per second, from sources specified in Application
Mo. 9933-r, excluding the Tongue and Powder Wivers, for the irrigation of approxi-
mately 9,236.82 acres,

42, Subject to the conditicns stated below in pavagraphs Mo. 43 through 58,
the reservant, Montana Department of State Lands, purstant to Appliecation No.
993-r, is granted a reservation of water allowing the total appropriation of
not more than 15,078 acre-feet of water per year from the Yellowstone River, to be
used for watefspreading of approximately 10,270 acres of land located in Rosebud,
Treasurc, Sweet Orass, Big Horn, Yellowstone, Richland, Prairie, Dewsen, Fowder
River, and Custer counties,

@ The reservations are ordered adepted subject to any final determination of

prior existing water rights in the source of supply as provided for by Montana law,

S
Qﬁ;/ The reservations are ordered adopted subject to any final determination of
senior water rvights in the source of supply, including but not limited to anv decreed

rights or federal or Indian veserved rights, but not subject to any right to

approped witer which may arise from the permit applications suspended hy the

Yellowstone Moratorium (Section 89-8-107 et seq., R.C.M. 1%47). Pursusnt to

=12~



Soevion 89-8-105(2), R.CUA. 1947, the reservation 1s a preferred use over any
right to appropriate water which may arise from the permitc applications suspended

during the Yellowstone Moratoriys.

45, 'The veservant may only appropriate water pursuant o the reservation
at such times when to so appropriate will not adversely affect any senicr water

right in the source of supply as set forth in the preceeding paragraph.

C The rescervant shall within three vesrs of the effective date of the

adoption of the reservation submit 2 detailed plan identifying projects to be

developed to the INRC for approval by the Board.
{a} The plan shall include a list of accomplistments to date, a

conmstruction schedule, and a schedule toward putting the reserved water o

beneficial use. The plan shall specifyv the scheduling of economic, engineering, |

soils, marketing and other studies which mav be necessary. The plan shall
specify in detail and show on maps (using 7% winute U.5.G.S. Quadratic maps, if
available ) the specific projects to be developed., Except upon approval of the
Board such projects shall be limited to those proposed in the Application and
not rejected in the Findings. The plan shall specify the proposed peints of
diversion and associated places of use; the rate of diversion and volume of
water to be diverted from each point of diversion; the periods of diversion and

use; the intended location of diversion; impoumdment; conwvevance, and delivery

facilitics; and preliminary enginecering plans of diversion, impoundment, convevance,

and delivery facilities, The preliminary engineering plans shall be of sufficient

detail to show the capacity size, and location of the diversion, impoundment,

conveyance, and deliverv facilities, The pilan subpdtted shall be comsistent

with the Application as limited or modified by the Findings and with the reservation

as herein ordered adopted,

nce construction of diversion,

(b} The reservant may oot <o
impoundment, conveyance, or delivery works of any portion of the plan, except
upon approval of the Board., The reservant must submit a detailed engineering

13-
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olan of the proposed facility to be built at Teast six months in advance
of the proposed construction starting date.

{c}) Upon review of the plan submitied by the reservant pursuant
to iub@arag?@ghgliai and {b) above the Board, within six {6} months éf
Submiséi@ﬁ of pians b§ the wservant, may at its discretion approve,
modify ar deny the proposed plan or & portion theresé, Conditions for
denying a plan may result from one or more of the following:

(i)' Water is mot available at the‘iﬁteﬂéed peint of
diversion, or

{2} The plan adversely affects ﬁ?i@% water rights, or

{3) The proposed diversion, impoundment, c@néeyanseg or
delivery facility is imadequate, or |

{4) The plan is incompatible with local and regional
pianning efforts, oy

{8} The plan fails to meet the basic interests of the
neaple of Montana, or |

{6) The plan fails to mest the objectives of the re-

~servaticn, or |

{7} The plan would not be in compliance with pertinent
staie or federal laws or envivonmental 3§§néa%dsg oy

{28} The plan proposes use of water which 15 not beneficial
use, or

{9} The plan dces not demonstrate adequate and reasonalbe
water conservation measures, ov

{10} The plan is not reascnable and is spesculative.

ié} Upom 2 showing of goed cause fer an extension of time to
submit & plan, the Board may extend the time that the reservant has to
submit 2 plan, but the Board may not extend the i%m@.gast five years of
the effective date of ihe adegtion of the ?ésgrya%§@ﬁ§

~14



c(ey The Board 3hail allow the public fo commant on the proposed plan

prior to the Board’s decision.

The veservant may onlv 2ppropriare water pursuant to the reservation at
such when to s0 appropriate will not adversely affect any prior water re-
servation as adopted by the Board.

48. The reservant shall submit to the Poard an ammal progress i:epori; on
each armiversary date of the effective date of the adoption of the roservation.
This requirement shall contirwe in effect wntil the complete developmemt of the
reservation. The annuel progress report shall set forth accomplishments toward
the complete development of the reservation, a schedule of anticipated progress,

and other information as may be prescribed by the Board. Feasibility studies;

detailed econuics, engineering, envirormmental, and marketing studies: construction

and operating plans; water contracts; and any other studies snd plans prepaz;ed
in conjunction with the reservation projects shall accompany the armuwal progress
report submmitted next following their completion, except that environmental

ot shall be

statements and other veports having time limirs for review or o
submitted immediarely upon their completion.

49, ;fmi;equate measuring devices approved by the INRC shall be installed
during construction on all reservation diversiom, jmpoundment, conveyance, and
delivery facilities. The wmter diverted, impowmded, conveyed and returmed shall
be measured and recorded on a regular basis throughout the life of the project.
Such records shall be submitted by the reservant to the Bosrd or the INRC upon
request.

50. Any change in point of diversion, place of use, use, or place of
storage from the plan approved by the Board shall be made in
accordance with the proceduwres sstablished by Sections 89-892 and 89-8973, R.C.M,
1847. The Departmer

it shall approve or deny the proposed change, giving due

g2 shall be

consideration to the requirasents of the public interest, Mo ch

approved wileh does not meet all of the pertinent criteria of Section B9-890,
T

4 ¥
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R0, 1847, for thé isswmce of an order adopting a reservation,
(A} ‘“The Lepartment way provide for a public hearing on any change in
noint of diversion, place of use, use or place of storage from the plan submitted
to and approved by the E@ard.,_

51. The DMRC, mav with the .a';::gmvai of the Board, issue temporary permits
for rhe use of reserved water, provided such temporary permits are subject to

the terms and conditions it considers necessary for the protection of the oblectives

of the reservation.

T
@ The reservant shall participate in and adhere to water memagerent

that may be implemonted in the future ﬁy the State of Montana.

53. Pursuant to 85-830(6), R.C.M. 1947, the Board shall periodically, but
at least once every ten vears, review the feasibility studies, detailed plans,
envizormental scatements, and anmual reservation, including reports, to ensuxe
that the chjectives of the reservation are being met. Where the objectives of
the rescrvation are not being met, the Board may at its discretion extend,
mdify, or revwcke the reservaticm.

{1) Circmzstanées which may evidence the above include, but are
niot limited to, the following:

{ay Tailure of the snticipated demand for water for the

purpose of the reservation to materialize;

—

(by Inadequacy of the reservation facilities;

(¢} UNencompliance with Montana or federal statures for
environmental standards.

() Incompatibility with local or vegilonal planning effores.

(e} Usc of the reserved waters for cother than beneficial
use as defined by Montana law,

(fy MNoncomplionce with anv of the conditions of this Orvder.
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If part of this Order is invatid, ail vaiid parts remain in effect. If

partﬁdf:théﬁ Order is invalid in one or more of its applications, the part remains

in effect for all valid applications.

Y
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{2} The Beard mey give notice and provide for a public hearing on
wheiher to extend, modify or rewoke a reservation. The public hearing will be held
pursuant to the procedures of the Montana Administrative Procedure Act.

54 The reservations shall be perfected by the respective reservants as set

forth in the following table:

Conservation Districts Year
Stillwater 2000
Fowder River 2000
LCarbon : 2067
Richland 2000
Praivie 2060
Korth Custer 2007
Sweet Graés‘_ i 2007
Yellowstone 2007
Dawson | 1950
Big Hormn 2007
Treasure 2000
Park | | 2007
Rosebud 2000
Little Beaver 2000
Buffalo Rapids Irrigation District 2000

tate Lands - 9931-r _ 2000
State Lands - 9933-r 2000
State Lands - 993-r | 2000

55. Any and a1l liability arising from the reservation is the sole responsibility
of the reservant. In ordering a reservation adopted, the Board assumes ng liability,

ifi} Unless othervise stated, conditions of this Order may be modified or with-

dyraw the Board at its discretion should future circumstances warvant. In such

gvent notice will be given, and, if ohlections are received, 2 hearing will be held.
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THRIGATION RESERVATION OF
FEDERAL ACINCIES

59, Subject to the conditions stated below in paragraphs Ne. 59 through
75, the reservant, Burcau of Land Mansgoment, pursuant to Application Mo, 12334-

Ol-r, is pranted a veservation of warer allowing the total diversion and appropriation

e

of not more than 2,924 acre-feet of water per year with a mayimsn diverisonary
flow rate of 12,287 cubic feet of water per second from O'Fallon Creek, 2 tributary
of the Yellowstone River, to be used for the irrvigation of approximate.r 1,992 acres
ffcm May 15 through Septamber 15.
60. Subject to the conditions stated below in paragraphs No. 59 through
75, the reservant, Buxeau of Land Management, pursuant to Application No. 12334-
02-r, is granted a reservation of water allowing the total diversion and appropriation
of not move than 17,476 acre-feet of water per year with a maximam diverisonary
flow rate of 75.7¢ cfs from the Yellowstone River, to be used for the irrigation
of approximately 3,738 acres from Mav 15 through September 15,
_61.} The reservations are ardered adopted subject to any final determination
of prior existing water rights in the source of supply as provided for by Montana
Law.
62.™ 'the reservations are ordered adopted subject to any final determination
senicr water rights in the source of supply, including but neot limired to any decreed
ights or federal or Indian reserved rights, but not subject to any right to
appropriate water which may arise from the permit applications suspended by the
Yellowstone Movatoriun (Section 89-4-103 et seqg., R.C.M. 1947). Pursuant to

Section 39-8-1054(7), R.C.M. 1947, the reservation is a preferred use over anv

4te warer w%;ﬂu mav arise from the pertir applicarions suspended

riﬁhtmpe 4001

durting the Yellowstone fbfd?wf‘“ﬂ

= 15

[FF:: Y

a

F



. CThe reservent mav only appropriate water pursuant o the reservation
at such 1 imes when to so appropriate will not adversely affect any senior water
clght in the source of supply as set forth in the preceeding paragraph.

64. The reservant shall wirhin three vears of the effective date of the

adoption of the reservation submit a detailed plan identifving projects to be

developed to the W®C for aporoval by the Board,

{2} The nlan shall include 2 list of accomplishments to date, a
construction sche&ﬁeg and a schedule toward putting the reserved water o
beneficial wse., The plan shall specify thé scheduling of economic, engineering,
seils, marketing and other studies which may be necessary. The plan shall
spacify in detail and show on meps (using 7% minute U.5.6.5. Guadratic maps, if
available, the specific projects to be developed. Except upon avproval of the
Board such projects shall be limited to those proposed in the Aoplication a:.:zd
not rejocted in the Findings, The olan shall specify the proposed points of
diversion and associated places of use; the rate of diversion and wlume of
water to be diverted from cach point of diversion; the pericds of diversion and
use; the intended location of diversion; Lﬂ‘%@ﬁm@mt; comveyance, and delivery
facilities; and preliminary cngineering olans of diversion, Ilmpoumdment, convey-
ance, and delivery facilities, ftThe g:arelizﬁnéry engineering plans shall be of
asufficient detail to show the capacity size, and location of the diversion,
immovndment, ;ccmve_;?;mcea and delivery facilicies. The plan submi cted shall be
consistent wirh the Application as limited or modified by the Findings and with

the reserviallon a3 hwerein ordered adopted.

{b) The reservant mav not commence construction o

=By

-

inpoindinent, conveyance, or delivery works of any portion of the plan, except

.

unor: approval of the Board. The reservant must submit a detailed ongineerir

pla of the oruposed faciliny to be Ludlt at least six ponths in advance of the

proposed consttuction starsing date.
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f2) Upon review of the plan submitted by the reservant pursuant to
subparagrapns ;&} and {5} above the Board, within six (8} months of submission

of plans by the reservant, may at iis discretion approve, modify or deny the

proposed plan or a portion theceof. Conditions for denying a plan may result from

gne or more of the following:

{1) Water is not available at the intended point of diverision,
or

(27 The plan adversely affects prior water rights, or

{3} The proposed diversion, impoundment, conveyvance, or delivery
facility is ipadecuate, or

{47 The plan is incompatibie with local and regional planning
efforts, or

{5} The plan fails to meet the basic interests of the people of
Montana, or

{6} The plan fails to meet the objectives of the reservation, or

{7) The plan would not be in cowpliance with pertinent state ov
W

federal laws or envirvonmental standards, or

e

{8} The plan proposes use of water which in not a beneficial
use, or

{9) The péan does not demonstrate adeguate and reasonable water
conservation measures . or

P jgilet fov Fbo dhn € P

{10} The plan is not reasonable and is speculative

(d} Upon a showing of good-cause—F @JL8X§EP3303 of time to submit a
R—— W

nd.the tiwe that the ?’SEFV&F? hag to Suh#%t a g%an SLt

the Board may not extend the time past five years of tﬁ gffective date of the
g T . e e s e
adoption of the retervation,
! —_—
(e} The Board shall allow the public to comment on the proposed plan

plan, the Board may extp

[

"“J

priory to Lhe Ueard's derision,
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(Mw//;Thﬁ reservant may only appropriate water pursuant to the reservation
such rimes when to o appropriate witl not adwersely affect any prior water
reservation as adopred by the Board.

g‘§ The reservant shall submit to the Board an armual progress repord

each anniveréary date of the effective date of the adoption of the reservation.
This requirement chall continue in effect wntil the complete develorment of the
reservation. The apnual progress report shall set forth aéc&mplishments toward
the complete déveiopmgnt of the reservaricon, a schedule of anticipated progress,
and other information as may be prescribed by the Board. Feasibility studies;
detailed econcmics, engineering, envivormental, and marketing studies; construction
and cperating plans; water contracts; and any other studies and plans prepared
in conjunction with the reservation projects shall accopany the anmual pr@gzéss
report submitted next following their campletion, except that environmental
statements and other reports having time limits for review or comment shall be
submitted immediately upon their completion.

67. Adequate wmeasuring devices approved by the INRC shall be installed
during construction on all reservation diversion, impoundment, convevance, and
delivery facilities. The water diverted, impounded, conveyed and returned shall
he measured and recorded on g daily basis throughout the life of the project.
Such records shall be submnitted by the reservant to the Board or the BRC upon
request,

6¢. Any chanpe in point of diversion, place of use, use, or place of
storags from the plan approved by the Board shall be made in
accordance with the procedures established by Sectioms 89-8%2 and 8%9-8%3, R.C.M.

1947. The Department shall approve or deny the proposed change, giving due

consideration to the requirements of the public interest. No change shall be
approved which does not meet all of the pertinent criteria of Section B2-890,

R.C.0ML 1947, for the dosuance of an order adopting a2 reservaticn.

wg P



(ay ‘the Department may provide for a public hearing on any change
in point of diversion, place of use, use or place of storage from the plan submitred
to and approved by the Board.

69. Tne DNRC, may with the approval of the Board, issue temporary permits
for the use of reserved water, provided such temporary permits are subject to
the terms and conditions it considers necessary for the protection of the objectives
of the reservation.

70. The reservant shall participate in and adhere to water management
operations that may be implemented in the future by the State of Montona.

71. Pursuant to #5-890(6), R.C.M. 1947, the Board shall periodically, but
at least once every ten vears, review the feasibility studies, detailed plans,
anvironmental statements, and arrwal reservation, including reports, to ensure
that the objectives of the reservation ave being met. Where the chiectives of
the reservation are nct being met, the Board may a2t its discretion extend, modify
or revoke the reservation.

(1} Circmstances which may evidence the above include, but are
mwot limited to, the following:

(a) Failure of the aniticivated demand for water for the
momose of the reservation to materialize;

(b)Y  TInadeguacy of the yeservation facilities:

(c) DNoncompliance with Montana or federal starures for
envircmental standards:

{d) TIncompatibilicy with local or regional plamming efforts;

(e} Use of the reserved waters for other then beneficial
use as defined by Montana law;

(f) HNoncompliance with anv of the conditions of this Order.

L o
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{2} The Buard may give notice and provide for a public hearing on
whether to extend, modify or revoke a reservation. The public hearing will be heid
pursuant to the procedures of the Montana Administrative Procedure Act.

72. The reservant shall perfect the reservation by the year 2000 or by such
extended time period as the Board in its discretion may designate. |

73, Any and ail Eiébiéity arising from the reservation is the sole PRSpONS T -
biiitysaf the reservant. In ordering a reservation adopted, the Beard as umes ng
liability.

74, Unless otherwise stated, conditions of this Order may be modified or
withdrawn by the Board at its discretion should future circumstances warrant. In
such event notice will be given, éﬁé, if gbjections are received, a hearing will
be held.

75. If part of this Order its invalid, all walid parts remain in effect. If
part of this Order is invalid in one or more of its applications, the part remains
in effect for all valid applications.

76. .Paragraphs No. 59 through 76. granting and conditioning the {wa Federal
Irrigation Reservations, and the three State Acencies’, and the  (Conservation

Bistricts', and Irrigation District Irrigation Reservations, are ordered adopted

effective étégsggﬂaagcﬁod;»égwﬁ. on the /4 day of §:§i¢ﬂﬂh.§

, 1978,
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MULTIPUKIOSE RESERVATIONS
FOR A STATE AGIERCY

76, subject to the conditions stated below in paragraphs Ho. 76 through 91
the Applicont, Montana Department of Hatural Resources and Conservation (DNRC)
pursuant to Application No. 9942-v42C, is granted a resevvation of 383,000 acre-
feer por year of warer allowing the total appropriation of not more than 450,000
acre-feat of water per vear, from the Tongue River, to be stored in an enlarged
Tongue River Reservoir and to be used for all beneficial uses allowed b Montana
Law,

77. The reservation of the Denartment of Natural Resources and Conservation
is subject to the folicwing:

(a) Part of this reservation is to be used to meet the purpose of
the Department of State Lands reservation for 1,431 acre-feet per year from the
Tongue River (Application 9931-tv) and 390 acre-feet per vear from the Tongue
River {(Application S$933-1).

(b} Part of this reservation is to© be used o meet the request of the
Big Horn Comservation District's reservation request for 1,034 acre-feet per vear
fﬁﬁm the Tongue River (Application 9952-r43P).

{c) Pgrc of this reservation is to be used to meet the reservation re-
quest of the Rssebud‘CGnservation District for 7,144 acre-feet per year from the
Tongue River (Application No. 10,005-042K7).

(d) Part of this reservation is to be used to meet the reservacion re-
quest of North Custer Conservation District for 10,897 acre-feet per year from the
Tongue River {(Application No, 9947-vdl)y. |

(e) The Department of Natural Besocurces is to cause to release an average

of 75 cfs from the reservoir for instream flow purposes below the reservoir.

78. 'The reservarion is ordeved adopted subject to any final determination
of pricr existing water rights in the source of supply as provided for by Montana
L,
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79. ‘The rescrvacion is ordered adopted subject to all exisring and/or .
inchoate senior water vights in the scurce of supply, including but not limited to
any decreed rights or federal or Indian reserved rights, but mot subject to any

rights to appropriate water which may arise from the permit applications suspended

F %

by the Yellowstone Moratorium (Section 89-8-103 et seg., R.C.M. 1947). Pursuant
to Section 89-8-105(2), R.C.M. 1947, the veservation is a preferred use over any -

right to appropriate water which may arise from the permit applications suspended

¥t

during the Yellowstone moratorium,
83, The reservant may only appropriate water pursuant to the reservation at

such times when to so appropriate will not adversely affect any sendor right in

the source of supply as set forth in the preceding pavagravh.

81. The reservant shall as scon as practicable, but not more than five (5)

_vears, submit detailed plans to the Board for the Board’s anprovel, =

{(a) The plan shall include a list of accomplistments to date, comstruction
plans (if available), a construction schedule, and a detailed assessment of

specific uses and benefits. The plan shall where applicsble specify in detail and

al

show on maps (using 7% minute quadratic USGS maps, if available) the proposed
sources and points of diversion; sites and sizes of facilities; the rate of diversiom ™

and volume of water to be diverted from each source and point of diversion: the

volume of storage at each facility; the period of diversion for each diversion; the =
period of use for esach u%;e; the frequency and magnitude of drawdowm; the intended _
location of diversion, impoundment, and convevance facilities; and preliminary o
enginecring plans of diversion, impomdment, and convevance facilities, :
(b} The reservant shall not commence construction of diversion, irpoundment,

or comvevance facilities or anv other nortion of the plan except upon avproval of -
the Board, The resevvant shall submit a detailed engineering plan of the proposed ‘
project prior to the construction starting date.

4
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(¢} The yeservant shall include in its olen provision for maintenance
of inscream flow releases from the enlarsed veserveir in such smoamts as shall
he set forth in the plan and approved by the Board,

(&) Upom veview of the plan submitted pursuent to subperagraph (2],

, approve
by, or {c) above, the Board mav ar its discrerionfrodify or deny the proposed
plan ot a portion thereof . Conditions for demying a plan may r@gu?trfr@m one or
more of the following:
{1} Warer is not available af the intended diveriong for
this apnropriation, or
(2} The plan or anv oortion thereof adversely affects prior
water rights, or
(3) The plan or any portion there of is inadequate, or
{&4) The plan or any portion therecf is incompatible with
local or regional plamming efforts, or
(3} The vian or any vortion thereof fails to meet the best
interests of the peopie of Montana, or
(6) The plan or any portiom thereof fails to ueer the

cbhjectives of the reservaticn, or

(77 The plan or any portion thereof would not be in complisnce

with pertinent state or federal laws or epvivorsental

srandards, or

(8} The plan or any portion therecf proposes a use of water

wiiich is not a beneficial use, or

(9} the plan or any portion thereof does rot demomstrate
cauale and reasonable water eomservation measures.
(307 he plan 15 not reasonable or T epecuTsTive.

{e} Public notice shall be given of my plans of the reservant.
{f) The Board shall provide for the mublic comment on the proposed plan

orior w the Board's decision, and, mey hold public hearings.
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32, The reservant shall submif to the Board an annual progress reoort on

each amiversary dare ot the effective date of the adopntion of the veservation.

This condition  shall contimue in effect until completion of the project., The

armual orogress repori shall set forth accomplishments toward completion of the

Y

proiect, a schedule of anticipated vrogress, and other information as may be
prescribed by the Board. Feasibility studies; detailed ecomomic, engineering,
enviromental, and marketing studies; constructicn and coperating plans; water
contracts; and any other srudies and plans nrepared in conjunction with the re-
servalrion shall accamnay the srmual progress report submitted next following their
complefion, except that envirommental statements and other reports having time
limits for review or comment shall be submitted immediately upon their completiom.

33, Adequate measuring devices aporoved by the DNRC shall be installed
during construction on all reservation facilities. The water diverted, distributed,
and/or stored shail be measured and vecorded daily throughout the 1ife of the
project.  Such vecords shall be submitted to the Boarc or INRC won raquest.

84. fAny change in point of diversion, place of use, use, quentities of water
allocated to various uses, place of storape, distribution facilities, or time and
rate of distribution shall be made in accordance with sections 89-897 and 39-3393,
R.C.M. 1947, The Board shall approve or deny the pronosed change, giving due
consideration to the requirements of the public iInterest. Mo change shall be
approved which does not meet all of the pertineni criteria gf Section 89-83%0, R.C.M.
1947, for the issuance of an orler adopting a veservation,

(a} Public notices shall be given of any request for a change in point
of diversion, place of use, use, gumcities of water allocated to various uses,
place of storage, distribution facilities or time or rare of distri%ﬁutiﬁns

e on the reoussrs,

3

{b)y The twoard stall provide for the public o o

ardd, may held miblic hearings.

1 g,
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35. The reservant mav, with approval of the Board, issue temporary permitcs
fér the use of reserved water, provided such tewporary nermits ave subject to
the terms and conditioms it considers necessary for the protection of the objectives
of the reservation.

86, The reservant shall participate in and adhere o water memagement operations
that mav be imolemsnted in the future by the State of Montana.

#57. Msmﬁt to Section 39-890G(6), R.C.M. 1947, the Board shall veriodically,
but at least once everv ten vears, review this reservarion, including feasibility
studies, detailed plans, envirommental statements, and armual r:e;:sarts;g t0 ensure
that the ohjectives of rhe reservation ave being met. Where the chiectives of the
reservation are not Leing met, the foard may at its discretion extend, modify, or
revoke the reservation. |

(1) Circumstances which may evidence the abowve include, but are not

limited to, the folloring:

(&) Failure of anticipated demand for water for the purrose of the
reservarion o materialize: |

(¢} Imadequacy of reservation facilities;

(&) Noncomplisnce with Montana or federal statutes or environmental
standards

(e} Incompatibility with local or resional vlamning efforts;

{{} Use of the reserved witer for other than beneficial use as
defined by Montana law;

{g) Yonmcumpliunce with any of the conditions of this Order.

{2) {(a) Fublic notice shail be given of any review of the reservation:
By Tiw B

veview of the resexrvation, and, mw hold wiblic heavings,

wd shall provide for the mublic to comment on the
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43, Aoy and all Linbility arising from the reservation is the scle responsi-

iiity of the veservant. In ordering a reservation adopted, the Board assumes
no Hability.

8% Conditions of this Order may be modified or withdrawn by the Board at
its‘discreﬁiﬁn should future circumstances warrant, In such event notice will
be given, and, if objections are received, a hearing will be held.

90. If part of this Order is imvalii, all valid parts remain in effect.

If part of this Order is invalid in one or more of its applicatioms, the part

remains in effect for all valid applications.
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MULTTPURPOEE SESERVATIONG
FOR FEDERAL ACENCIES

92, Subject to the conditions stated below in paragraphs Mo, 92 chrough 1068,

the Applicant, U.5. Bureau of Reclmmation, pursuant to Application Mo, 12330-td2KJ,

s granted 2 reservation of water allowing the total appropriation of not more

than 121,800 acre-feet of water per year frum the Yellowstone River, to be stored

in the proposed Cedar Ridge Project and to be used for mmicipal, industrial, re-

creational, and fish and wildlife purposes.
93. Subject to the conditions stated below in paragraphs No. 52 through 108,
the Applicant, U.5. Bureau of Reclamtion, pursusnt o Application No, 12332-v4ZK,

is granted a reservation of watev allowing the total appropriation of not more

than 335,000 acre-feet of warer per year from the Yellowstone River, to be stored

in the proposed Sunday Creek Reservoir and to be used for mmieipal, industrial, re-

creational, and fish and wildlife puwrposes.
94, Subject to the conditions stated below in paragraphs No. 92 thwough 108,
the Applicant, U.S. Bureau of Reclamervion, pursuant to Apolication Mo, 12331-r43C,

is granted a veservarion of water allowing the total sppropriastion of not wmove

than 62,700 acre-feet of water per veay from the Yellowstone River, to be stored

in the prongsed Buffalo Cresk Reservoir amd to be used for mumicipal, industrial,
recreational, and fish and wildiife purposes.

95. The reservant, U.S, Bureau of Reclamation, shall seek Comgressional

auth&rizati@n for a feasibility study of the proposed Cedar Ridge Project within

five vears of the effecrive date of the adoption of the reserwation.

9. The reservation is ovdered adovted subiect to any final determdmation of

prior existing water rights in the source of supplv as provided for Ly Montana law.
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07. The reservation is orvdered adopted subject t% all existing and/or
inchoate senior water rights In the sowrce of sunply, including but nov ilimited
to any decreed rights or federal or Indian reserved rights, but not subject o
@y rights to appronriate water which may arise from the permit applications
suspended by the Yellowstone Moratorium (Section 89-8-103 et seq., R.C.M. 1947).

Pursuant to Sectiom 89-8-105(2), R.C.HM. 1947, the reservation is a preferred use

over any right te appropriate water which may arise from the peymit applicstions
suspended during the Yellowstone moratorium,

98, The reservant may only approvriate water pursusmt to the reservation
at such times when to so appropriate will neot adversely affect any senlor right
in the source of supply as set forth in the preceding paragrapﬁe

8¢, The reservant shall as soon as practicable, but not more than seven

(7} years, submit preliminary plans to the Board'far the Board’s approval.

(2} 'The plan shail include a list of accomplishments to date, construction
plans (if available}, a construction schedule, and a detailed assessment of
specific uses and benefits. The plan shall where applicable specify in detail
znd show on maps (using 7% minute quadratic USGS maps, if availsble) the proposed
sources and points of diversion; sites and sizes of facilities; the rate of
diversion and volume of water to be diverted from each sowrce and point of
diversion; the volume of storage at each facility: the period of diversion for
each diversicn; the period of use for esach use; the freqteney and megnitude of

drawdown; the intended lccation of diversion, impoundmemt, and conveyance facilities:

and preliminary engineering plans of diversion, impoundment, and conwveyance
facilities.

(b} The reservant shall not comwence construction of diversion,
impoundment, or convevance facilities or any other porticn of the plan except

upon approval of the Board. The reservant shall submit a derailed engineering

plan of tie proposed project pricr to the construction starting date.

=32~
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L), The vescrvant shall submit to the Foard an annual progress veport on

each mmiversary date of the effective date of the adoption of the reservaricn,

This eonditien shzll continue in effect wtil C{E@l@tiﬁfm of the project. The
armual progress veport shall set forth accomplishments toward .cm@}_eti@n' of the
project, a schedule of @ticipaﬁeﬁ progress, and other information as way be
prescribed by the Board, Feasibility studies; detailed economic, engineering,
environmental, and marketing studies ;‘ constyuction and operating plans; water |
contracts; snd any other studies and plans prepared in conjunction with the re-
servation shall accoopnay the anmual progress report submitted next following
their comletion, except that envirommental statements and other reports having
time limits for review or comment shall be submitted immediately upon their
ceapletion,

101, lequate measuring devices approved by the BRC shall be installed

during construction on all reservation facilities. The water diverted, distribured,
znd/or stored shall be messured and recovded daily throughout the life of the
project. Such records shall be submitted to the Board or INRC upon request.

102, 4nv chenge in point of diversion, place of use, wse, gumtities of

water allocated to variocus uses, place of storage, distribution facilities, or
time and rate of distribution shall be made in accordance with secticms 89-892
and £9-833, R.C.M. 1947, The Board shall approve or denv the proposed change,
nts of the public intevest, o chenge

giving due consideration to the regquirame
shall be approved which does not meet all of the pertinent criteria of Sectiom
89-89C, R.C.M. 1947, for the issuance of an order adooting & reservation,

{2} Public notices shall be given of any veguest for a change in
point of diversion, place of use, use, quentities of water allocated to variocus
uses, place of storage, distribution facilities or time or rate of distributicn,

(b} The Board shall provide for the public to comment on the requests,

and, mav hold oublic hearings,
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(c) The reservant shall include in its plan provislon for maintenance

.

of instreoam flow veleases from the enlaryed reservoir in such amounts as shall

Jbe ser forth in the olan and approved by the Board.
() Upon review of the plan submitred pursuant to subparagraph (a),

approve
(b)), or (¢} above, the Board mgy at its discretien/madify or demy the proposed

glan or A rc1gn therecf conditions denying a plan may result from one or move
the f@a owWing

(1) Warer is mot available at the intended diverions for
this appropriation, or
{2} The plan or any portion thereof adversely affects pricr
n water rights, or
(3) The plan or any porticon theve of is inadequate, or
(¢} The plan or any portion therecf is incompatible with

local or regicmal plarming efforts, or

(5} The plan or any portion therecf fails to meet the best
interests of the people of Mmtana, or
(6) The plan or ény portion theveof fails to uset the
ohiectives of the reservation, or
{7) The plan or any portion thereof would not be in compliance
with pertinent state or federal laws or envirommental
standards, or
(&) The plan or any portion thereof proposes a use of water
which is not a beneficial use, or
€§§§ T?ﬁeﬁgfgh 1% n p?gg%gﬁa grggfi§D§§e§g§§§$g§§strate
adequate and reasonable water conservation measures,
{e) Public notice shall be given of any plans af the reservant.

{(f) The Board shall provide for the public oo

mt o the proposed

olan prior to the Board's decision, and, may hsid.gau@iisﬁgariﬁgg,



103, The vesersant may, with approval of the Boavd, lssue terporary permics

For the e of reserved water, provided such tonporary permits are subject to

the terms and conditions it considers necessary for the orotection of che objectives

f the reservation.

104, The reservant shall participate in and adhere to water mEnagement
operations that may be implemented in the future by the State of Montana.

105. Pursuant to Sectionm 89-890(6), R.C.M, 1947, the Foard shall periodically,
but at least once everv ten years, review this reservation, including feasibility
studies, detailed plans, envircmmental statements, znd ammusl reports, to ensure
that the cbjectives of the reservation are being met. Wnere the objectives of
the reservation are not being met, the Zcavd may at its discretion extend,
woaifs, or vevoke the reservation,

(1) Circumstances which may evidence the above include, but are not

limited to, the following:

(k) Failure of anticipated demand for water for the purpose of the

reservation to materialize:

{c} Imadequacy of reservation facilities;

(d) Nencoanpliance with Montana or federal statutes or envirormental
standards ;

{¢} Incorparibility with local or regiomal plamming efforts;

(£} Use of rhe reserved water for other than beneficial use as
defined by Montana law,;

(g} Noncompiiance with anv of the conditions of this Order.

{2) (a) Public nocice .hall be given of any review of the reservarion;

(&) The Board shall provide for the méblic to comment on the review

of the reservation, and, may hoid oublic hearings,



[on Ay oand all ldabilicy arising from the veservation is the sole responsi-
bility of the reservant. In ordering a rveservation adopted, the Board assumes
no Liability.

/. Condivions of this Urder may be modified or withdrawn by the Board at
its discretion snould future circumstances warvant. In such event notice will
be given, and, if cbiections are received, a hearing will be held..

108, If part of this Order is invalid, all walid parts remain ir effect.
if narr of this Order is inwalid in one or move of its applications, the part
remins in effect for all valid spplications,

109. Paragraphs No. 76 thyough 109, granting and conditioning the Buresu of

Reclmmation's Maltipurpose reservations, and the Department of Natural Resources
and Conservation District’s reservation are ordered adopted effective at &/23
o'clock £ M. on the |5 day of W0 con fans . 1978
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CMINTMUM-FLOW TNSTREAM RESERVATIONS
FOR STATE AGENCIES

110, Subject to the conditions stated below in paragrachs Mo, 112 chrough 144

the Arplicant, Monmtana Fish and Game Commission, pursuent to Apolication HNo. 1781-r,
P T L

is granted minimm-fiow instream reservations as identified in subparagrachs (a)

through (m) below.

{a} For the lower Yellowstone River, defined as that portion of the river

at Sidney, Montana, the Montana Fish and Gave Commission is granted an instream

reservation at this part of the stream equal to the eiphtieth percentile flow less

devletions. &n aspproximation of the reservation, based on existing stresmflow records

as measured at the U.S. Geological Survey (herein USGS) gauging statioms at Sidney,

iz shown in Table §-1.

(h) For the Powder River, at its mouth, the Montama Fish and Game Commission

is granted a pinetieth vercentile flow instream reservation., An approximation of the

reservation, based on existing streamflow records as ‘measured at the USGS gauging
stations at Locate, is shown in Table C-2.

{c} For Rosebud Creek, the Montana Fish and Game Coomission is granted

the eighrieth percentile flow instresm reservation from Cottomwood Creek to the

Yellowstone Biver,

{d) For the Tongue River at the inlet to the present Reservoir, the -

Montana Fish and Game Commission is granted an instream reservation of 244,799 af/y

{Table 0-3a).

(e} For the Tonpgue River at its mouth, the Montana Fish and Geme Cormission

is granted an instream veservation of a mindmum flow of 75 ¢fs. (Table 0-3b).

(£} For Hanging Woman, Otter, and Pumkin Creeks, the Mntana Fish and
Game Commission is granted a minimm-flow instresm reservation equal to the

historic minimm monthly flows fur these streams; Hanging Woman Creek from the

woitny of the Bast Fork to the Tongue River; Otter Creek, fvom the mouth of Bear
Crocls to the Tongue fiver; znd Pimokin Cresk, from the mouth of Deoer Jreelr to the

Tongue lver,
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(23 For the Big Howrmn River at ics mouth, the Montana Fish and Game

Comrission is granted an instream reservation equal to 2,477,987 acre-feet per year.

&n approximation of the reservation is shown in Table 0-4.

{n) For the lower wmiddle Yellowstone River, defined as that part of the

river at the City of Miles City, Momtana, the “ontana Fish and Game Conmmission

is granted an instream reservation at this point of the stream reach equal to the

eightieth percentile monthily low flows less denletions to that point. An approxime-

tion of the reservation, based on existing streamflow records as measu-ed at the
USGE gauging station at Miles City is shown in Table 0-5.
{i} For the middle Yellowstone River defined as that part of the Yellos-

stome Kiver at the City of Billings, Montana, the Montana Fish and Game Commission

is granted an instream reservation at this part of the stream equal to 3,914,455

acre-feet per year. An approwimation of the reservation based on USGS gouging data

at Billings is shown in Table 0-6.

[y SHgeletio *
(3} For the Clarks Fork Yellowstome River, the Montana Fish and Game

Commission is granted an instresam reservation equal to the ninstieth percentile

monthly fiows for the months of Janwary, February, March, fovil, May, October, dov-

ember and Decarber, and an instream reservation equal to the seventieth percentile

for the months of June, July, August, and Seotember.

{k} For the following tributaries of the Clarks Fork River of the Yellow-

stone, the Montana Fish and Game Comnission is granted an instream reservation for

the eighty-fifth percentile of the flows of the vavrious streams:

(1} Butcher Creek - Headwaters to West Butcher Creek ro mouth
(2} Willow Creel - Forest boundary to the Coonev Reservoir

(3} Red Lodge Creek - Custer Natiomal Forest to the Cooney River
{4} Clear Creel - Headwaters to mouth

{(5) Dry Creek - Headwaters to wmouth

(6} Rock Creek - Custer National Forest boundary to mouth
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1
Commission is
of the river.

{m)
Fish and Game
percentile of

(1

(2}

(3}

(&)
(5
6
(N

(8)

()

(n)

and for Lower

Sapn Crecl - Headwaters to Crow Hescrvation
Alwaeter Crock - Headwabtoers to mouth

For the Stillwacer River at its mouth, the Montana Fish and Game

granted an instresm reservation for the ninetieth percentile flaw

This amonts to 379,795 acrewfeet DEY Vear. (Tgbie G-7%.

For the following tributaries of the Stillwater River, the Monrana

Commission is granted an instresm veservation for the iight.waifth
the flows of the various streams:

Castle Creek - Mouth to 1,509 feet above Picket Pin Creek

Picket Pin Creek - Mouth to mourh of Swars Creek

West Fork of Stillwater - Mouth to Castie Cresk to Sweet Grass-
Stillwater County line to Tumble Craek

Little Rocky Creek - Mouth to Forest Service voad #1414 crossing

West Fishtail Creeck - East Fishtail Creek to Richmond-Fem

wdy Ditch
East Fishrail Creek - West Fishtail Creek to its East Fork

Fishtail Creck - From the confluence of eszst and west Fistail Creeks
to mouth

West Rosebud Creek - Custer National Forest boundary to Fiddier
Cresk to mouth

East Rosebud Creek - Custer National Forest boundary to West
Rosebud Creek

For Bridger Creek from the headwaters to the Krome Ditch headpate,

Deer Creek from the headwaters to the Interstate Higlway 90, and for

Upper Deer (reek from the headwaters to 2 woint upstresm from the Interstate 90

bridee, and for Sweet Crass Creck from the Forest Service bowndary o the mouth,

the Montana Fish and Game Conrmission is gramted an instresm veservation equal to the

minetieth percentile flow of the various stresms,
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(v} For the Boulder River at Big Timber, the Montana Fish and Came

Compassion is granted an instream reseyvation equal to 194,163 acre-feet of water

ner vear. Tais reservation is shown in Table 0-3. For the Boulder River at Contact,
the Moncana Fish and Game Commission is granted an instream reservation equal to
37,120 acre-fest of water per vear. The reservation is shom in Table 0-5.

{(p) For the' East Boulder River at its mouth, the Montana Fish and Game

Commission is granted an instream reservation equal to 23,146 acre-feet of water per

year with an approximate monthly flow rate as shown in Table 0-10.

{q) For the West Boulder Fiver at its mouth, the Montana Fish and Gare

Cremyiandionm is reanred an instresm veservarion emial to 74,9573 acve-feet of water per

yeur with an approximete monthly flow rate as shown in Table 9-11.

(v} For Biz Timber Cresk at its mputh, the Mmtana Fish and Gane Commission

iz granted an instresm reservation of 28 287 acre-feet per vear with approximate

memthly flews as shown in Table 0-17.

{s) For the troibutaries of the Yellowstone River between the Shields and

Boulder River iisted below, the Montana Fish and Game Commission is granted en in-

stream reservation for the fiftieth vercentile of the stream flow for the months of

Januvary, February, Mavch, April, October, November and December, and the ninetieth

percentile flow for the ronths of May, Jme, July, Aucust, and Septewber.
™

(1} Mission Creek - Mouth to Little Bear Draw
(2} Little Mission Creek - Mouth to Little Mission Forks

{(£) For the Snields River near Wilsall, the Montana Fish and Game Commission

is granted en instream reservation of approximarely the ninetieth pevcentile flow

P

ich ammmnecs ©o 21,764 acre-feot ner year. The aporoximate monthly flows sre shown

in Table 3-13. For the Shields River near Clvde Park, the Montana Fish znd Game

Commiszion is granted an instream reservation of aporoximstely

Elow, widch amoumts to 35,434 acre-feet per vear, The approxismee monthly flows ere

shown in Table 0-14. For the Shields River at its mouth, the Board grants a

pinctietn nercentile riow.
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(u) Por the foliowing streams in the Shields River Drainage, the Yontans

Fish and Game Commission is granted an instream reservation for the

centile:

(1) Smich Creek - From mouth o Bitter Creek

{2} Flathead Creek - From moutn to Muddy Creek and from Muddy
Creek to Cache Cresk and from Cache Creele to Scuth Fork of
Flathead Creek

(3} Cottormood Creek - From mouth to Little Cottomeod Creek and
from Little Cottommmod Creek to Tresuass Creek

(4) Rock Creek - From mouth to Forest Service West Boundary in

Section 8 and from Forest Service West Boundary in Section 8
to Smeller Creek i

" {5) Brackett Creek - From mouth to Sheep Creek ami Sheep Creek
to Skark Cresk and Slumic Creek to one mdle uwo north, middle

and south forks

{v) For the following tributaries of the Yellowstone River, the Montana

Fish and Game Commission is granted en instream reservation of the twentieth per-

centile of the flow for the months of January, February, March, Apvil, Ocetober,

Novenber, and Decawber, and for the fifcieth percentile of the flow for May, June,

July, Aupust and Septerber:

a) Bear Creck - From mouth to the mouth of Morth Fork of
Bear Creek and Novth Fork of Bear Creek to Fish Creek

b} Cimnabar Creek - From mouth to Cottorwmod Creek and
Cottormood Creck to Forest Service Eoundary at Township
8 South, Range 7 Yest, Secrion 32

¢) Mol Herom Creek ~ From wouth toe Clnabar Creek znd Cirgwbar

Creek to Yellowstone Fark boundary
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4y Cedar Treek - From mouth to Second Fork of Cedar Creek
ard from Second Fork to North Fork

&) Tom Miner Creck - From mouth to Canvon Cresk and Canyom
Creck to Trail Creek

£y Rock Creek - From mouth to Steele Greek

g) Big Creek - Frow mouth to Millfork Creek and Millfork Crsek
to Bark Cabin Creek |

hy Six Mile Creck - From mouth to the north fork of Six mile
Creek h

i) Fridley Creek - From mouth to Milley Creek and from Miller
Creek to Meedle Creek

3) Eight Mile Creek - From mouth to Big Draw and Big Draw to
North Fork of Eight Mile Creek

k) Mill Creek - From mouth o the East Fork

1y Trail Creek - From mouth to West Pine Creck and West Pine
Creek to the south boundary of Sectiom 35

m) Suce Creek - From mouch to Lost Cfeek

n} Coke Creek - From mouth to Mincr Creek

@) Billman Creek - From mouth to the mouth of Coke Creek and
Coke Creek to Fork South of NE comer, Section 20

) Fleshran Creek - From mouth to Perkins Creek E

(w) For the following Spring Creeks of the upper Yellowstone River, the

Montana Fish and Gone Commission is sranted sn Instyeam reservation for the tenth

gercentile flow of the streams for Januavy, February, March, April, October, Novenber

and December, and for the fiftieth percentile flow for May, June, July, August and

a) Armstrong Spring Creelk - From mouth or origin
b) Nelson Spring Creek - From mouth £o origin
¢) MeDonand Spring Creek - From mouth o northem boundary

of Secricn 37
: ~A&.



dy Emigrant Spring Creek - From mouth to origin

{x}) For the Yellowstone River from Gardiner through Livingston, the ]

Mmtana Fish snd Game Commission is granted an instream reservation at Livingston

for approximately the twentieth percentile flow for Jamwary, February, March, April,

and Decamber, and for approwimatelv the ninety-fifth percentile 4

Getober, Noverber
flows for May, June, July, August and September, plus the dominant discharge. An

approximate monthly flow of this reservation is shown in Table 0-15.
ol W? - . p
ff. &bject to the conditions stated below in pavagraphs 112 through 144, the

Apnlicant, Montana Department of Health and Environmental Sciences is granted the

following instream reservations for the Yellowstome River:

(2} An instreazm reservatiom at Sidney, Montana, which is egqual to 1

the eightieth percentile of the flow of the Yellowstone River less depletions in

the Rasin above Sidney. The spproximate momthly flows of this reservation are
shown in Table C-1. 4

(b} An instream reservation at Miles Cicy, Montana, which is equal

to the eightieth percentile flow less depletions in the Basin above and including

fl

Miles City. The zpproximate monthly flows of this reservation are shon in Table -5, 4

{¢) An instream reservation at Billinps, Momtana, which is equal to

3,914,455 acre-feet of water per year of the Yellowstone River, The approximate

monthly flows of this reservation are shown in Table 0-6€. 4
',,_ & 4
{d} An instream reservation on the Yellowstone River at Livingston,

Montana, which is egual to avproximately the twentieth percentile flow of the

Yellmestone River for the momthe of Jaﬁw}rvy February, March, April, @cﬁ@hér? Morventver @

and Decerber, and equal to approvimacely the ninety-Fifth percentile flows of the

Yellowstone River for the months of Mav, June, July, Aupus

monthly flow ig shown i

the dominant discharge is granted. The approxinate
e ‘ |
o-15. “os QA
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-=‘/£_§_;r:, Fur those certaln stromes or resches where mindman-flow instream reservations
F il wnd paEd
or portions thereof overlap, the reservante =hiall ponsess such veservations or

portions thereof jolotly.

The reservation is ordered adopted subject to any final determination of

prior existing water rights In the scurce of supply as provided for by Montana law.

114. The reservation is ordered adopted subject to all existing and/or inchoate

senior water rights in the source of supply, including but not limited to any decreed

rvights, or federal or Indian reserved rights, but not subject to amw right appropriate

water which may arise from the permit applicarions suspended by the Yellowstone

Moratorium (Sectiom 39-8-103 et seq., R.C.M. 1947). Pursusnt to Section 89-8-105(2),
R.C.M. 19647, the reservation is a preferred use over amy right to appropriate water

which may arise from the permit application suspended during the Yellowstone Moratorium

115, The reservation is intended to run concurrancly with and overlap, ra*;;hgz}"\_
than run consecutively with, any other right to the instresm use of water already

pd

possessed by the reservant prior to the effective date of the adoption of the

| reservation.

116{a). For those subject streams and reaches where at least ten comsecutive

years of standsrd U.S. Geological Survey (hereinafrer USGS) gauging records exist,

the Mntana Department of Natural Resources and Conmservation (hereinafter INRC) shall

within one year of the effective date of the adoption of these minimum-flow instream

reservation convert the mindmeeflow instream veservation guantities into cubic

feet of water per second and acre-feet of water per momth such conversions to be®

performed upon as many streams, reaches, or portions thereof as practicable, and to
be based upon the entire pericd of record, Upon completion, DIRC shall submit such
conversions to the Boavd for confivmation bv the Board.

(b} For those subject streams and sites lacking ten comsecutive vears of

acceptable streamflow vecords, the reservancs shall nuruslly and cooperatively and
with the DHR(

> develop and submit to the Board within five vears of the effective date




of the adontion of the minimem-flow instream reservation a plan to convert the

minimam-[low instrems reservation qumticies into cubic feet of water pver second

and acre-feet, of water ey month, Each reservant need cooperate only in that portion

of the plen which pertains to that reservant's instream reservation location. The

Board shall aspprove, modify, or deny the plan. The plan shall include the following:

(1} A listing of any new stream-gauging stations in the Yellowstone

Basin which are essential in cbtaining strezmflow data in cubic
feer of water per second and acre-feet of water per month. In
determining mutually beneficial sites, the reservants shall
seck technical advice or assistance from the INRC and the USGS.
The plan shall identify sites for new zauges which are needed,
the reach of the stream to which each gauging station applies,
the types of gauges to be installed, installation schedules,
cost estimates, the agency responsible for operating and
mzintaining the gauges, and the sgencies which will benefit

from the additional gauging records.

.y .
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2y A listine of e prooesed [ubure periods of record to be used
for each new zaupe m the conversion nlan, Af least tem
consecutive vears of gauging records obtained using standard
USGS methods and analvsis of records using standard USGS methods
will be acceptable. Upon orior approval of the Beoard, differing
pericds of record and/or different gauging methods may be used.
All pauging data shall be adjusted to the 1973 level of develooment.

(3) A listing of streams or portions of streams where the altermative
conversion method, hydrologic modeling techmiques, will be used in
converting minime-flow instream reservation quantities into cubic
feet of water per second and acre-feet of water per month. Upon
approvel of the Board, hydrologic modeling techniques may be used
for weavged strears or sites, or for streams with less than ‘ten
consecutive years of record. In developing this portion of the
plan, the reservants shall seek technical assistaznce and advice
from the URC and from the USGS to determine appropriate streams
and methods. The plan shall specify modeling techmiques, the reach
of stream to which modeling will be aonlied, schedules, cost es-
fimates, agency undeviaking the modeling, and the agenciss which
will benefit from the rodeline results, All modeling results shall
be adjusted to the 1978 level of develovment.

(&) A listing of m‘@:‘sgéﬁ:i allocaticas of cost and methods of fimding
all scheduled pauping and modeling efforts, including but nor
limited to USCS cost shaving agreerent,

{c} 'The reservants shall cowoly in the intent of the Board that the

priging mnd modeling efforts sewve both as a means of implenenting the min
low instreawm reservations and as a moans 0f rproving water measurement canabilirvies

tor various data users and movoses Nlooushout the Yellowstone fagin,
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(1) Uron anoroval of the Board, indtiation of anv rortion of the
minimre fiow instream reservation quanticy conversion effort, including insrallation
of anv desired gausing staticons, mav be accomolished prior to submission of the
commlete nlan,

117. 7The reservant shall submit to the Beard sn amwal progress report on

each amniversary date of the effecrive date of the adoption of the minimm-flow

instream reservarion. This requirement shall continue in effect wmril the come

nletion of all work reguired to be performed in accordance with paragraph 116,

subnaragrachs (b) and (d), of this Order. The amnual progress report shall set
forth acormmlisiment tovard completion of such work, 2 schedule of anticipated
prograss, and other information as mav be prescribed by the Board. Feasibility
studies; detailed economic, engineering, and enwvironmental studies; construction
and onerating plans; contracts; and anv other studies and plans prepared in acsnw

junerion with the mindmm-flow instream reservation projects shall accommany the

anmual vrogress report submitted next following their completion, except that

environmental statements and other renorts having time limits for review or commen
shall be submitted immediately upon their completion.

115, Any change in use or in place of use shall be made in accordance with

Sections 39-892, and 39-393, R.C.M. 1947, The Board shall approve or deny the

nronosed change, siving due consideration to the recuirements of the oublic interest,

P

Mo change shall be aporoved which does not reet all of the pertinent criteria of
Secrion 29-390, R.C.M. 1947, for the issuwmce of an ovder adopting a veservation.

(a) Public motice shall be given of anv change in use or place of

use of the reservation

(b} The Uoard sha:l allow for che mublic to comment oan anv requests,

and may hold a oublic hearing.
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119, The reservant shall not divert or consume any water reserved for im-

mposes, except in coopliance with all pertinent statutes znd rules and

upon prior approval of the Board.

120. The reservant shall participate in and adhere to water managemsnt operarioms
that may be implemented in the future by the State of Mmtana.

121, Puzsuent to Section 895-890(6), B.C.M. 1947, the Board shall pericdically,
but at least once every ten vears, veview the reservation, including reports and
plans to ensure that the cbiectives of the reservation are being met. Uhere the
chiectives of the reservation are not being met, the Board may ar its discretion
extend, wodify, or rewke the reservation. Circumstances which may evidence the
above include, but are not limited to , the following:

{2} Imadeguacy of reservation facilities;

(b)Y Honcompliance with Montena or fedeval statutes or environmental

{c) Imcompatibility with local or regicnal plarming efforts;

{3} Use of the reserved water for other than beneficial use as

defined by Mmtanz law;

{e) MNoncompliance with any of the conditions of this Order.

. jAny and all liability arising from the reservation is %he sole responsibility

fésexvant, In ordering a reservation adopted, the Board assumes no liability.
123, Conditions of this Crder may be wmodified or withdrawm by the Foard at

its discretion should future circumstances warrant. In such event notice will be

given, and, if objections are received, a hearing will be held.

%
{124, JIf part of this Order is invalid, all welid parts remein in effect. If

5t this Order is invalid in ome or more of its applicatiors, the part vemains in
effect for all valid applications.

125, Mindmum-flow instreanm reservations are considered o be put to beneficial

use at rthe time of the effective date of the adonrion of this Order,




INSTREAM RESERVATION

Yellowstone River at Sidney
{80%ile Less Depletions through Sidney)

Month CFs AF/Y
Jenuary 3,738 229,831
Februarv 4,327 243,281
March 6,778 416,711
April 6,808 405,031
May 11,564 735,528
June 25,140 1,495,644
10,526 647,050
2,670 164,166
3,276 194 %17
6,008 369,377
5,848 347,920
Decenber o _.3.958 245,814
Total Reservatiom (&v, 7,586 cis) 5,492,310
TABLE O-1
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INSTREAM RESERVATION

Porrloy River at 1fs Mouth
{907ile Flow Based on USCS Dara at locate)

Month CFS AF/Y
Jarary 31.9 1861
February 7L.8 3986
March 291 17,488
April 347 20,643
May 424 26,064
June 184 10, 946
July 70 4303
14.5 891
8.87 527
9.43 579
1.6 3664
&1 3749
Teral (Av. 131 cfs) 55,200 afly
TABLE 0-2

Y



DS TRIEIAT RESTIVATTON

Tongue River
At Inler tm Present and/or Future Heservoir

crs AF/Y
160 9,836
February 160 £ 883
March 200 12,284
April 200 11,898
May (1-20) 700 27,762
May (21-31) 1,200 26,175
Jume 1,350 8,312
July 360 22,130
August 100 6,147
September 100 5,945
October 200 12,294
Hovember 200 11,898
Decarber 156 9,221
Total {Av. 338 cfs) 244, 759 affy
TABLE 0-3a



LISTREAM RESTRVATION

Tonzue River at the Yellowstone
(indonm 75 ofs at lns Mourh)

Month cre AFSY
Jarwary | \ 75 fh 51l
Febﬁzary z 75 4,164
March 73 4,611
April 75 4, L62
Mav 75 4,611
Jime 75 4, LE2
July ~ 75 4,611
— , 75 4,611
Septamber : 75 b, 462
Getober 75 4 611
Novenber | 75 b, 462
Decenber 75 4,611
Total Reservation (Av. 75 cfs) 54,289 affy

TABLE O-3b
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INSTREAM RESERVATION

Bighorn River at its Mouth

Monch CFS AF/Y

Jammary 3,300 202,863
February 3,200 177,679
March 4,000 265,895
April 3,600 214,167
May 3,800 233,800
3une 5,200 309,352
Julv {1-20) 3,800 150,710
July (21-31) 3,200 69,802
August 2,800 172,127
Sepramber 2,600 154,676
Cerober 2,760 165,979
Noverber 3,100 184,421
December 3,200 196 716
Total Reservation 3,422 2,477,987

TABLE O-4
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INSTREAM RESERVATION

Yellowstone River at Miles City
(87ile Flowa Loss Depletions thoough Miles City)

Month CFS AF/Y
Jamsary 3,829 235,400
February 3,998 221,995
March 5,359 350,529
April 5,848 347,957
May 12,280 754,906
Jue 26,183 1,357,980
10,278 831,856
3,862 237,415
4,338 266,682
5,849 | 359,578
5,508 327,730
4,009 246,466
Total Reservatiom {Av. 7,705 cfs) 5,578,892 affy
TAELE O-5



LESTIAM RESEVATION

Yellowstone River at Billings
(OFC equest Less Depletions chyough Billings)

Mach crs AFfY K. % 1le
January 2,489 153,058 50
February 2,488 138,186 55
March 2,889 177,648 50
April 3,589 213,541 55
May (1-20) 5,143 Eﬁégﬁﬁﬁ }
May {21-31) 12,224 266,658 % % for Moy
Jume (1-7} 17,268 239,768 }
June (8-30) 19,068 859,707 | e for June
July (1-2C) 10,310 408,504 )
) 85 for July

July (21-31) 5,510 120,194 )
Aucuet 4,090 251,457 B5 -
September 3,415 203,185 65
October | 3,589 220,680 - 50
November 3,459 207,59, 56
December 2,739 171,501 50
Total of Months C{Av. 5,312 cfs) 3,846,025
Plus Dominant Discharge of 34,507 cfs + 68,430 af/y for one Z&-hour pericd
Toral Reservation {Av. 5,406 cfs) 3,914, 495 af

TABLE 0-6
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THSTREAM RESERVATION

Stillwater River at Mouth
S7dle Flow

@S A/
200 12,254
Februasry 205 - 11,382
March : 210 12,508
April - 225 13,385
S60. 34,425
2,075 123,447
1,030 £3,318
480 29,507
480 28,555
330 23,360
225 13,385
225 133331
Total Reservation {&v. 524 ecfs) 379,795 affy .
TABLE 0-7
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INSTREAM RESERVATION
Boulder River at Big Timber

§om

Month CFs AF/Y
January &0 4,920
February 86 4,441
March &G 4,920
oril 80 4,760
May 300 18,445
June 1,650 104, 540
July 490 30,122
August 60 3,690
September 95 5,650
Ociober 130 7,995
overber 80 4,760
December 80 4,920
Total Reservation {Av. 269 cfs) 195,183 af/y
TABLE -8



FHSTREAM BESERVATION

Benilder River st Contact

Menth

Jamary
February
March
April
My

June
July
fayrust
Septenber
Oetober
ﬁavenﬁér
Pecember

Total Reservatiom

{Av. 189 cfs)

50
56
56
50

150

1,080

380

176

110
as
50
50

AF/Y
3,075
2,875
3,075
2,975
9,220

64, 265
23,365
10,450
6, 545
5,225
2,975

3,075

137,120 affy

TABLE 0-5



INSTREAM RESERVATION

East Boulder RBiver ar Mouth

Monch CFS AF/Y
January | 15 422
February | 15 832
March i3 922
april 15 892
ray . 20 1,229
June 165 4,815
July 50 3,073
August 22 1,352
Septamber 20 1,189
October 18 1,166
Novenber 15 892
Decanber i5 G22
Total Reservation (av. 32 cfs 23,146 affy
TABLE 0-10

wHie
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RESERVATION

WYest Boulder River at Mouth

s AN
50 3,073
50 2,776
Macch | 50 3,073
April 50 2,974
¥ay (1-20) | 50 1,983
May (21-31) 300 6,543
Jume 00 17,847
July (1-20) 300 11,898
July (21-31) 20 4,362
75 4,601
75 &, 462
75 4,610
&0 3,569
50 3,073

Total Reservation {av. 103 cfs) 74,833 affy

TARLE 0-11
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INSTREAM RESERVATION

Big Timber Creck at Mouth

¥onch CFs AF/Y
January 10 615
February 16 555
March 10 615
April 20 1,1%¢
May 85 5,225
June 180 10,710
July (1-20 ) 100 3,567
July (21-31) 35 635
August 25 1,335
Septemher 20 1,150
Getober 13 800
Noverber 1G 595
Decadber 1C EL5
Total Reservation (&v. 39 cfs) 28,267 affvy
TAELE 0-12
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TNSTREAM RESERVATION

Shields River near Wilsall
pproximately 90% Flows, as per USGS Gauging Station at Wilsall)

Month - CES %
Janwery 7 430
February ! 389
March 9 ‘ 533
spril | 2 1,430
May 111 6,82
e 19 7,079
July | 27 1,660

12 737

11 | 655

12 737

11 855
Decenber 10 815
Total Reservatiom {Av. 30 cfs) 21,764 af/y

TABLE ¢-13



INSTREAM RESERVATION

Shiclds River mear Clyde Park
{Approximately 907ile Flows as per USGS Gauging Station at Clyde Park)

45

Monch CFs AF/Y
January 26 1,598
February 29 1,810
March &ty 2,704
April (1-15) a3 2,766
April (16-30) 38 1,160
May (1-10) a3 1,645
May (11-203 137 2,716
May (21-31) 184 4,012
Jume (1-10) 189 3,747
Jue (11-20) 157 3,113
June (21-30) 105 2,082
July _. 22 1,352
August 13 800
Septenber 13 773
{ctober ' 30 1,845 |
Novendber 27 1,606
Decenber 3 1,905
Total Reservation {Av. 49 cfs) 15,434 aff?
TABLE 0-14
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ERSTREAM RESERVATION

Yellowstone River at Livingston

as - AF/Y AFPEOX. %,
1,330 : 8L 760 20
February : 1,320 73,292 20
March _ 1,350 £2 589 20
April 2,450 148,132 20
May (3-10) ' Z,500 49,575 %
May (11-20) 1,500 37,677 395 for
. , May
TMay (21-31) _ 4 T o 93,202 ;
June (1-10) 7,700 152,693 %
Jume (11-20) 9,000 178,472 5 for

June
June (21-303 8,000 158, 642 % :
July (1-10) ' 5,400 167,083 g
July {11-20) 3,860 75,355 195 for

Yuly
July (21-31) 2,500 43,575 3
Auguse (1-10) 1,600 31,728 )

185 for
fugust (11-31) 2,125 - 88,492 YAugust
September 1,355 92,508 lgs)

229
Crtober 2,380 20
Hoverner 1,790 20
Ducorber 1,490 20
Toital of ¥onths (Av. £.5353 cts) 1,863,722 afly
Plus Dominant Discharge of 18.200 cfs 36,081 af
Total Reseyvation {(av. 2,596 cfs) 1,879,213 afly

TAELL 0-15



FREVIRIAI B i%’.ii-i\f!‘x’i‘ LFe
1 FEDERAL AGEIICIES
AW CONSERVATION DISTRICTS

127. Subject to the conditions stased below in paragraphs o, 127 through 144,
the Applicant, the forth Custer County Conservation Qistrict,gpursuaﬁt to Applica-
tion Mo. 9947-v42M, is granted an instream reservation on the Yellowstone River of
4,000 cfs at che ?:insey Purping Station near Miles City,

128. Subject to the conditioms stated below in varagraphs No. 127 through 144,
the Applicant, the Urdted States Bureau of Land Management, pursuant to their Appli-
cations, is granted minimm flow instream reservations as identified in paragraphs
{a) through (d) below:

{(a) TFor the tributaries of the Lic.tie Powder River which inculde Hay
Creck, Allison Creek, Dry Creek, Horse Creek, the North Fork of Bowers Creek, Bell
Creek, Wright Creek, the South Fork of Wright Creelt, Ranch Creek, Williams Creeck,
Prairie Creek, an instream reservation is granted of 1 cfs for each nemed stream.

(b) For the tributaries of the Powder River which include Mizpsh Creel,
Siwep Croek, the Novth Fork of Sheep Creek, the South Fork of Sheep Creek, Horse
Cresk, Mevers Creek, Locate Creel, Archdale Creek, Snow Cresk, Cole Creek, Bolocate
Creek, Dislocate Creel, and Ten Mile Creek, sn instream veservation is granted of
i cfs for each nared stream.

{¢) For the Litcle Powder River, an instream reservation of 3 cfs is
granted. |

{(d) Ho instream reservation is granted for the following: the Powder
Rver, the Tongue River, the Big Horm River, the Clarks Fork of the Vellowstone
fiver, the Boulder River, Bridger Creek, the Stillwater River, Upper Dser Creek,
Losver Doer Creck, the Yellowstone River, Blucwater Creek Bear Creek, Cottomemod

Creek, Five iile Creek, Sape Creck and Cricket Creek.

A& B



29 T he reservation is ordered adopted subject to any finel determinatiom

of prior existing watur rivhts in the source of ornls a0 —eeeddod Soe
} * e oA "‘;.'."‘?f:‘-' el

Montana Law.

130, The reservation is ordered adopted subject to all existing and/ox
inctoara senicr water rights in the source of suwwply, including but not limited
to any decreed rights or federal or Indian reserved rights, but oot subject wo
any right %o appropriate water which may arise from the vermit anplicericns
suspended by the Yellowstone Moratorium (Section 89-8-103 et seg., R.C.M. 1947).
Fursuant to Section 86-2-105(2), R.C.M. 1947, the reservation is s preferred use
aver any tight to aopropriate water which may arise from the permit sovlications
suspended <uring the Yellowstone Moracorium.

131, The veservant may only appropriate water pursusnt to the reservacion
at such times when to so approprilate will not adversely affect any senior water

right in the smwrca of swnlv as set forth in the proceeding paragraph.




133. The reservant may couiv aporoorizste water pursuant to the reservation at
such times when to so appropriate will not adversely affect any prior water reserva-

tion as adoored by the Board.

&

134. The reservant shall submit to the Board an armual progress report on
each ammiversary date of the effective date of the adopticn of the reservation.
This requirement shall contimue in effect until the complece development of the
reservavrion, The amual progress report shall sec forth acconplishments toward
the complete development of the reservation, z schedule of anticipared progress,
and other informarion as may be prescribed by the Board. Feasibility studies;
decailed ecomomics, - envivonmental, and wmarketing stﬁdies;

; water contracts: and any other studies and plans prepared
in conjinmction with the reservacion projects shall accompzny the ammual progress
repovt submitted next following their comletion, ewcept that envivommental
stagemonts and orthor repoves having tine limits for review or comment shall be

suixniteoc inmediarely vocon their camiction.

-89~
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126, Aoy ehange in place of use, use, .

- submitred to and approved by the Board shall be made in
zesordones with the sroceduves establiszhed by Sections 89-8592 and 89-393, R.CM.
1947, The _'ﬁepﬁmt shall dpprove or dimy the propused change, giving due
consideration to the requiremsnts of the public interest. Mo change shall be
approved which does not meet all of the pertinent criteria of Section 89-890
,3

7.C.1. 1947, for che issuance of an order adooting a ressyvation.

kg

{23 'the Department mav nrovide for a public hearing on any change in

£

place of usee . L

ATV perTirs

117, The DMPC, may with the spproval of the Board, issus tem
for the use of reserved water, provided such temporary permits are subject to

the tovms and conditions it considers mecessary for the protection of the ah;a ectives

of the raservaticn.

123. The reservant shall participare in and adhere to water TENAgSTEnt
opuracicns that may be implemented in the Furmrz by the State of Montana,

130, DPursannt te 39-290(5), R.CUL 1947, the Board shall pericdically, buc
an luase once evers ron vears, poview the feasibllity studies,
corimmental stalesenns, ond soanusl reservation, including reports, to ensume
ehat che objectives of che reservarion are being mer. Where the objectives of
che rssenvation aro not selne men, cthe dourd mav at it discretion extend,

mdily, or roveke the roservation,

(1} Clromstoicss waoa oy evidance the above incluce, bug are

f o

Boe

" e Lt . . £t
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{3) Fuilure of the wmniticivated demand for water for the purpose
of rhe reservation o materialize;

(b}  Inadequacy of the reservation facilities;

{c} Moncomplisnce with Montana or federal statutes for
envirvcrrmental standards;

(&) Incompatibilitv with local or regicnal plamning efforts;

(&) Use of the reserved waters for other than beneficicl use
as defined by Montana law;

(£) Honcompliance with any of the conditions of this Order.

{2y the Board may give notice snd provide for 2z public heariﬁg on
whether to extend, modify or revoxe a reservation. The public hearing will be held
pursuant to the procedures of the Montana Administrative Procedure Act.

143, Toe reservant shall perfect the reservatiom by the vear 2000 or bv such
extended period of time as the Board in its discretion may designare. |

(141, Anwy and all liabilicy arising from the reservation is the sole responsi-
bilicy of the reservant. In crdering a reservation adopted, the Board assumes no
liability.

142, Unless otherwise stated, conditions of this Order may he modified or
withdrawn by the Board at its discretion should future circumstances warrent. In
such event notice will be given, and, if objecticns are received, 2 hearing wiil
be held. |

143, If part of this Order is invalid, all valid parts remain in effect. If
part of this Order is invalid in one or more of its applicationms, the part remains

in effect for all volid applications.

i
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144 a.) Parvagraphs Ng. 110 through 144, granting and conditioning all

instream reservations for streams in the Yellowstone River Basin above the

mouth of the 3ichorn at the Yellowstone River, but excluding the watershed

of the Bighorn River, are ordered and adopted effective at 45 /% o'clock
. 197B.

Y

7 . on the ]

e ad ~_way of |

Goc /Mo Fe o

Chaivman, Board of Hatural &es&l ces
and Canservatﬁcn

,j;ﬁﬁ .":‘\
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1445, Paragraphs No. 110 through 144, grapting and conditioning all instream
reservations, for streams in the Vellowstone River Basin below the mouth of the
Bichora River at the Yellowstone River, and including the watershed of the Bighorn

River, are ordersd and adopted effective at £.2{o'clock P M. en the J.5  day

. 1978,

Chairman, Mentanaﬁﬁeérd 05. 'turai
Resaurces and Conservation

-



: BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR } FINDINGS OF FACT AND CON-
RESERVATION OF WATER NG. 9%940-r43B ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF LIVINGSTON 3 CATION NOC. 9940-ré43B
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The above-entitled matter came on regularly for hearing starting
on or about August 8, 1977, in Billings, Montana, before the Montana
Board of Natural Reséurces and Conservation and its duly anpointed
Hear iny dxaminer, James Driscoll.. The Apnlicant appeared by and through
its counsel of record, Robert Jovick. The Montana Department of
Natural Rescurces and Comservation appeared by and through its counsel
of record, Richard Gérdnn, The Montana Department of Health and
Envic.oomental Soloncor uppessed by and chivough fts coumsel of wacoio,
Mona Jamison. The Montana Department of Fish and Game avpeared by
and through its counsel of record, F. Woodside Wright and Clayvton
Herron., The fourteen applicant conservation districts anpeared by and
through their counsel of record, Gary Spaeth. The U.S. Deparcment of
the Interior appeared by and through its counsel of record, Thomas Gai.
The Clcy of Billings appeared bv and through its counsel of record,
Calvin Cait@ms The M¥ontana Fower Comsany apneared by and through its
counsel of vecord, Robert Woodahl. The Intake Water Company anpeared
by and through its counsel of record, Henrv Loble. Utah International
Inc., appeared by and through its counsel of record, Urbanm Roth., The

Montana Wildlife Federation anpeared by and through its counsel of

~78-



record, William L. *adden. Witnesses were dulv sworn, and oral and
documentary evidence was Introduced,

The Board, having read and fuily cansiﬁered the complete record,
makes the following Findings of Fact and Conclusions of Law relzating
to the City cf Livingston, Application No. 9%40-r43B:.

FINDINGS OF FACT

1. The City of Livingscom has applied for a veservarion of 15,060 acre-
feet of water per vedar {af/v) with a moxvimm diversionary flow rate of 20.86 cubic
feet per second {cfs) from che Yellaﬁétone Eiver to be used for mmicipal water
supply purposes foe the year <007 (Anclicarion lo) 9900-ri3BY. !

Finvings Relarted to the Purpcse of the Reservation (89-850(3) (a)

5

2. The purpose of the reservation is to ensure water availability and an
adequate stresmflow for the future needs of the City of Livingston snd adjacent

arcas {Citv of Livingston, narrative attachment submitted with Application 9%940-
r43B, pp. 2 and 3, Tr. Vol. 1, Cross of A. T. Hersich, p. 73).

3. It is established to the satisfaction of the Board that a muwpose of the

reservation has been shown (Finding 2).

Findines Related to the Heed for the Reservation (39-835%0(3) (k)

4, A reservacion of water is needed because it will secure a priority date
for future developments that is earlier than the priority dates such developments
would have if permits were cbtained immediately before construction or use began
(Drafr EIS, Vol. 1, p. 1). |

3. EBecause of the incressed demnds for water fram apriculture and industry,
a reservatlon of water is needed to insure prowth of the City of Livingst@ﬁ {Cicy
of Livingston, Tr. Vol. I, Cross of Kersich, p. 73).

6. A resorvation of water is needed. The validity of the City of

Livingston’s exist/nr filed appropviacions hss not been proven (Tr Yol. 1, Cross

B g

of Wersich, p. 54

o
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7. A reservarion of watcer is needed. “he Yellowstone River water is the -
cmly pfactiua’i source of mmicipal wacer av:;ilablc to rthe City of Livingston (Tr.
Wol. 1, Cross of Kevsich, p. 75). | | |

4. A reservatiom of water is needed. A reservation would be en assux-
ance thét, the City of Livingston would have an adequate gquentity of water available
from the Yellowstone River for iZt:s mmicipal water supply (Ciry of Livingston,
narrative atrachment submitced with Application Mo. 9940-v43B, p. 3).

9. The City of Livingstem will need an increased water supply in the future.

10. The City of Livingsten can expect an increased population with essccisted
it submdeted with Ap-

increased water needs {City of Livingston, narrative attachmes

plicarion Mo, 9940-v43R, ». 2).

11. The City of Livingston may adopt a merropolitan water svstem serving
adjazent to the area presently served (Tr. Vol. 1, Cross of Kevsich, p. 73).

hagtrial development which would rely upom the City of Livingston for

12.
water supply is péssib},e (Tr. Vol. 1, Cross of Kersich, p. 72).

13. 1t is established to the satisfaction of the Board that the need for a
reservarion of water nas been shom (Firdings 4 through 8).

Findings Related to Amount of Water Necsssarv for the Purpose of the Reservation 89-

i3, Tue urbon population in Park County in 1970 was 6,883 (Draft EIS, Vol. 1,
p. 101).

15, The estimated waver use for the year 1970 was 1,930 affy (Drafr EIS, Vol. I,
o, 1013,

6. The smount of the Ciry of Livingston's reservation raquest is based an a
design populacion projection of 25,000 co 40,000 in the vear 2007 (Tr. ¥ol. 1,
follewing p. 38, Tescimonv of Kersich, p. 1l; City of i’.,i?ingstmg narrative attach-

mept submitted with Applicacion No. 9960-v43R ) n. 2).
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L/7. ‘The population projection is speculitive (Tr. Vol. 1, Cress of Kersich,
op, 58 and 59).

$. The rotal amount of watsr applizsd for is liberal and may include scme

-

excessive or spoculative povoion (Tr. Voll 1, Cross of Kersicn, p. 0D).

P&

19. The Dapartment of Nytural Resources has astimaced that the population of
Livingston in the year 5007 will be 11,600 (Finding of Fact 19, Department of
Matural Resources).

20. The Department of Narural Resources corulation estimare is conservative
and not sunported by evidonee,

21, o oreasonable population estimate of the City of Livingston for the vear
2007 is 23,000 people.

22. The average per capita water use rate in Montana is well over 200 gped,
the Montans average projecred by Continental Rescurces is 267 gped, and the EPA
inventory {orm for the Cicy of Livingston indicates 237 gped (Tr. Vol. 1, Cross of
Kersich. pp. 60, el and 62. respecuivelv).

23. The gallons per capita per day water use rate of 500 gallons per amwmal
water use request is a liberal estimace of projected needs (Tr. Vol. L, Cross of
Kersich, p. &1).

2. Bazed on the avoraue use rates listed in Findings 22 and 23, 250 gped is
a reascnuble average use rate for the City of Livingston for che year 2007.

25, Wich a population of 23,000 and an oversge use rate of 250 gallons per
capita per day, the Cicy of Livingston will need 6,440 acre-feet per year of water
cor the year - 2007

6. A reservation that would pr@viﬁeijgffici@nt water tc meet the City of
Livingston's projected requiramencs o th@gyaaz’ 2007 is the diffarence between the

prrjected requivaments n 2007 {éiéégwé?!?§ and the exiztingswater usage (1,930 af/y).

T g e
PR g o ot
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27. 1t is establisted to the satiszfacrion of the Beard that the amount of
water aecessary for the piopose of rhe reservation to the year 2007 is 4,510 acre-
feat per year.

Findines Related to the Public Intevest (89-890(3)(d))

28, Mmicipal wmter use is re«:o_gnizeé beneficial use of water inder Montang
s (Citv of Livingston, narrative submitted with Application No. 9940-r43B, p. 3).
29. Adoption of a reservavion for the City of Livingston would have a
encal impact (Drafr EIS. Vol. I, pp. 173 and 1743

neglizible emwviro
36. adoption of a reservation for the Cley of Livineston would result in
return Tlows to the Yellowstone Fiver of approximately 88 percent of the flow

diverted by the City of Livingston (Tr. Vol. 1, Redirect of Kersich, p. 81).

31, Adoption of 1 reservation for the City of Livingston wouild not veduce
the Flow of the Yellomeone River significoncly (Finding 30).

32, Adeoption of a reservation for the City of Livingston would provide econcanic

benetits and contribuce o comumicr planing and orderly grawth and development
{City of Livinsston. nurrarive subndztod wich Applicavion Ho. 9940-v43B, p. 3).

350 e ds ectablishel fo the satizfaccion of the Board that the reservation
of 1,315 af/y from the Yellowstone River fov che City of Livingsten for mmicipal
warer supply use is in the peblic interest, and that there will be progress toward
accorplishiment of the pwrpose of the reservation with reasonable dligence in ac-
cordance with mm estobiished plan (Findings 1 and 28 through 32; City of Livingston,
Avnlicntion Mo, 0940--470)

CONCLUSIONS O 1AW

1. Chopter 8, Title 89, R.C.M. 1947, and in parsicular, Section 89-890, R.C.M.
1947, autherize the adoption by the Montann Board of Matural Resources and Conserva-

ion of orders reserving water to qualified epplicants for veservation of water.

«T8e



2. If erdered adopted, a reservation must be ordered adopted in accovdance
with Clwiprer 3, Tirle 89 P.C.M. 1947, und anv rules adopted thereunder.

3. The Applicont, City of Livingston, is a political subdivision of the
State of Montang and as such iz encitled to ooply to reserve waters within the State of
Montana 10 accordanes with B83-390, ROCOL 1947 and iy rules adopted thereunder.

4. All pertinent statutes and rules of the State of Montana have [2en ad-
hored to in review of this veservarion applicacion, both hy the Montans Department of
Matural Resources and Conservation and by the Montana Board of Natural Resources and
Comservation.

3. Jased upon the above Findines of Facc. and specifically based woon any
conditicon, limiration, or modificaticn o0 the full applicartion appearing in said
Findings, all pertinent criteria gelinested i{n Secticn §9-8%0, R.C.M. 1547, and
any rulss adopcod thereunder providing for thae suoprion of an order reserving water

have boen met,

§. Torhing found hirein has bearing upon che status of water vights claimed
by the Arplicant othzr than those herein newly appiied for, nor dees anything found
o : " a
Bave hooring on che sratus of claimed water vights of any other parcy except

in relation to those rights bercin newly applied for, to the extent necessary to

reach 2 conclusion herain.,

P



BEFORE THE BOARD OF
WATURAL RESQURCES AND CONSERVATION
S THE STATE OF MONTANA

}
i THE MATTER OF AVPLICATION FORE 3 FINDINGS OF FACT AND CON-
RESERVATION OF WATEZ NO. 8476-¢4l3BJ ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF BIC TIMBER ' ) CATION WO, 8476-rh42BI

3

The above-entitied matter came on regularly for hearing starting
on or absur fuzusc 8, 1977, in Billincs, Yoncana, before the ﬁo?taia
Board of datural Rescurczs and Conservation and its duly zppointed
Hearing E:xaminer, James Driscell. The Apnlicant anneared by and-through
its counsel of rvecord, James Tullev. The Monzana Department of Natural
Resources and Conservation anpearad by and through its counsel of re-
cord, Richard Gordon. The Montana Devarvtment of Health and Environ-
mental Sciences apneared by and through its counsel of record, Hona
Jarison. The Montana Depariment of Fish and Came 3anveared bv and

through its counsel of record, Clavton Herron. The fourteen applicant

%
Ll

conservation distric appeared by and through their counsel of record,

&

Garv Spactih. The Ci:g.of Billings appeared bv and through its counsel
of record, Calvin Calion. The Montana Power Company anneared by and
through Loy counsel of record, Reberc Woodahl., Witnesses were duly
sworn, and oval and decumesnrary evidence was introduced,

The Poard, having read and tully considered the compiete record,
makes the foliowing Findings of Fact and Conclusions of Law relacing

to the City of Bir Timber, Apvlication No, B476-v43BJ.
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TINDINGS S0 FACT

Backeround Tinding

1. The City of Big Timber has applied for a resevrvation of

4,483 acre~feet of water re

s

vear (af/vy) with a maximum diversionary

flow rate of &.19 cubic £

-

2

7

per second (efs) from the Boulder River,

{

2 tributary of the Yellowstone River, to be used for municipal water

supply purposes for the year Y000, - {Application No. 2476-v43BJ).
Findinzs Reluzted to cho Purnose of the Reservation (89-890(3)(a))

2. The purpose of rthe reservation is to ensure an adequate

1y

municisal water sunnir for the foreseeable future for the City of

Big Timber {Cicy of Big Timber, addendum to Application Wo. B476-

v43BT. . 1),

2 -
ot & b

~4

i3 estaplishee to the savisfaction of the Board that a
purpose of the reservation has been shown (Finding 2).

Findinzs Related to rhoe Need for the Reservation (89-820(3) (b))

4. A regservation of warer i1z needed because it will secure a
sricricy darte o fucurs Jdevelopments that is earlier than the pricr-

ity datzg such developments would have if permits were cobtained

immediately beforz construction or use began {(Draft EIZ, Vel. I, p. 1.

3. A reservation of water is needed because competition for

Yeilowston: Basin water exists (Citv of Big Timber, addendum to

Application Wo. 8475-r43BJ, ». L: Tr. Vel. 1, following p. 92, Testi-

5. A raeservation of water is needed because it would ke an

assurance that the Tlc- of Bilg Timber would have an adequate gquantity

i
t
“
i
N
et
z
p
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o
M
%
oo
¥
e
i
i
g._.a
]
"
~
y

wm the Boulder Riwver for che Cicy of Big Timber’s

municinal arer cueply (Tr. Veol., 1, following n. 22, Testimonv of
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7. A rveservation of water is needed because 3 water right

-

Seosarmic would nor mect all of the needs of the Citv of 2ip Timber

-

in chat the water being anplied for bv reservation is nct presently

nesded (Civy of Big Timber, addendum to Annlication Ho. 8476-r43BJ,
n. 1Y,

3. A r%séﬁvasicﬁ of water is needed because local voters will
patelat iﬁprﬁve a bond issue for comscruction of additional wat@z_sun§1?
facilities until the expeciéﬁ need materializes (Citv of Big Timber,
adricnoun o appiiczation No. §476-¢43BJ, op. 1 and 2}.

9. The'City of Big Timber has experienced growch since 1270 as
evidenced bv the increase of trailer courts, individual housing
starcs andd apartment units, as well as bv the increase of community

il

g &
Ao e

szes. (Te, Vol. L, Testimonv of Uscar Stephens),

o
T

st
A

The Jdevelopment of oil, gas, anc mecallic minerals in the

Biz Timber area, which would lead to further growth of the City of
Lix Timber. Is poscible (City of Big Timber, addendum to Applicati@n'

-

M. SATO-p43BT. vo. 3 oand 4 Tr. Vel. I, Cross of Stevhens, p. 213,

11, ‘the City of Big Timber can expect an increzased nopulation
with asuociated wvacer needs (Tr. Vol. 1, follewing p. 86, Testimony
vl Stephons, n. 17,

12, The Citv of Big Timber will need an increased water supnlv

t4a

in the future to meer ifs expected growth (Citv of Big Timber,

addenaum 2o Annlicorion Mo, 8476-¢4387, n, 1Y,
L. It is established ro the savisfaction of the Board that the

-

waeu ov a4 rastvvacion of water has been shown (Findings 4 through 12).

Findines Jelatad o Amount of Yater Hecessarv for rhe Purpese of the

Resevvavion (872-49%03% (¢

La, o ho 1370 nopulavion of the Cigy

L

F Big Tinber was 1,592

LS
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(Drafn BIS, Vei. I, n. 174; Tr. Vel. I, following ». 36, Testimonv
77 sonuiastion of the Citv of Big Timber is esci-

r. Yol. I, following p. 86, Testimony of

16, The amount of nhe Citv of Big 11mber s reservation request
is based on 1 desisn peopnuiavion projection of 3,000 for the vear

2000 (Cicv »f Big Timbevr. folleowing Table 3 of Exhibit A submitted

wirh Anplicacion CChera T Teo, ol I, Cross of Venzel, p. 95).
. k2 averane municipal nar ocap warer use vate in the
Cior ol “lreac Talls in 12484 was 200 gallons per capita ner dav {gned)

(Citvy oi Dir Timber, Table 4 of Exhicic A submitted with Annlication

I8, The Sicv of Blg Timber has utilized a per capita water use

H

rate of 1,300 {gpcdi, plus an addicional one million gallons per dav
for industrial wsz, In calculating its request, (City of Big Timber,
asuondum o application No. 8476-r43BJ, p. 23, but there is insuffi-
cient evidence to sunpore chiz Tisure.

19. A 250 gallon per capita per dav is a reasonable average

water uge rate for the Cirv of RBig Timber.

20, With 2 ponulacion of 1,709 and an average oe rate of 250
gpoed, the Tlyvy % DiLg Timber's estimoted wacer use in the vear 1977

&n

ig 477 ol/v (Flodings L3 and 1)
. With a populacion of 3.4000 and an average use rate of 250
gpueg, bue Tlty of fGig Timber would nced 342 af/vy in the wear 2000

(FPindings 1o and 19y,

220 4 roaservation thart would nvovide sufficiens water to meer
the Cliv o ~f Big Timbeo's prajecied inecrensed renuirements to che

=83
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e 2000 1a sk divferencs belwsen tho projeccod vequirements in
200¢ (842 affy) and the existing water usame (477 af/y) (Findings
20 and 21), amd this difference is 3563 af/y

23. Lt is established te the satisfacrion of the Beard that
365 affy iz the ameunc of wacer necessarv for the nurrose of the
reservarion to the vear 2000 (Findings 14 through 22).

Findings Related to tche Public Tnvevest (39-89003)(4))

24 . Adoption of a regervation Ffor the Citv of Big Timber would
have a negligible envirommencal impact (Draft EIS, Vol. I, oo, 173
and 174).

25. ﬁd@ptian af a rﬁservation.f@r the City of Big Timber would
not reduce the flow of the Yellowstone River significantly (Draft
EIS. Vol. I, n. 1743,

26. Adonvion of a reservation for the Citv of Big Timber would
contribuce to the public health and safety (Cicy of Big Timber,
addendum to Appliication do. 8476-r4IBS, p. 2).

27. Adeopticn of a reservation for the City of Big Timber would
provide economic benefits and contribute to community clanning and
nrderly srowth and develonment (Citv of Big Timber, addendum to
Applicaticon We. 3476-v43BJ, ». 2; Tr. Vol. I, following p. 86,
Testimony of Sterheas, p. 3; Tr. Vel I, following n. 92, Testimonv
aof Wenzel, p. 2). |

28, It is established to the satisfaction of the Board that the
reservarion of 385 af/v from the Boulder River, a tributary of the
Yellowstone River, for the City of Big Timber for municipal water
sunnly use is in the public interest, and that there will be nrogress
toward sccomplisiment of the purpose of the reservation with reason-
able Jdiligence in asccordance with an established plan (Findings 24
through 17; Cirv of Big Timber, Apnlicaticn Mo, 3476 r4IJBJ).
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CONCLISIONS OF 1AW

1. Chaprer %, Title 39, R.C.M. 1947, and in particular, Section 89-390, R.C.M,

1547, uthorize the adoption by the Montana Board of Natural Resawces and Conserva-
rion of orders reservins water to gualified applicants for reservation of water.

2. If ordered adorted, a reservation must be ordered adopted in accordance
with Chaprer 8, Ticle 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, City of Big Timber, is a pelitical subdivision of the
State of Montana and as such is entitled to apply to reserve warers within the State of
Mmtana in accordance with 89-830. R.C.M, 1947, and any rules adopred thereunder.

4. ALl pertinent scatutes and vules of the State of Momtana heve been ad-
hered to in review of this voservation application, both by the Montana Department of
Natural Rescurces and Conservarion and by the Montsna Board of Natural Rescurces and
Conservatio,

5. Based upon the above Findings of Tact, and specifically based upon any
conaliion, limitation, or mpdiflcarion of rhe full apgplication appearing in said
Findings, all pertinent criteria delineated in Sectiom 89-890, R.C.M. 1947, and
any rules adopred thereunder providing for the zdoption of an order reserving water
have beeﬁ met.

6. Nothing found herein has beaving upon the stamus of water vights claimed
by the Applicant other than those herein newly applied for, nor does anything foumnd
hercin have bearinz on the status of claimed water vights of anwy other party except
in velacion ro those rirhts herein rowly spolied for, to the extent necessary to

reach 2 conclusion hereln,

=
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BEFORE THE BOARD OF
NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTARA

)
I THE MATTER OF APPLICATION FOR 3 FINDINGS OF FACT AND COHN-
RESERVATION OF WATER NO. 99%37-r43Q 3 CLUSIONS OF LAW OF APPLI-
BY THE CITY CF COLUMBUS } CATION RO, 5937-143Q

)

The_above;entitlcd matcer came on regularly for hearing starting
on or about August 3. 1977, in Billings, Montana. before the Montana
Board of fdacural Resources and Conservation and its duly appeinted
Hearing feaminer, James Driscu... Tae Applicant appeared by and
through its counsel of record, Lick Heard. The Montana Department of
Mactural Resources and Conservaticn appeared by and through its counsel
of record, Richard Gordon. The Montana Deparement of Health and En-
yvironmental Sciences appeared by and through its counsel of record,
Mona Jamison. The Montana Deparcmenc of Fish and Came appeared by and
through its counsel of record, Clayvton Herron., The fourteen apglicamt'
conseyvation districts appeared by and through ;heir cauﬁsel éf record,
Gary Spaeth. The City of Billings appeared by and through its counsel
of record, Galvin Calten. The Montana Power Company anpeared by and
through its counsel of record, Robert Woodahl. Witnesses were duly
sworn, aad oral and documentary evideﬁee was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the City of Columbus, Applicartion Ho, ?93?&?&3Q§



FINDINGS OF TACT

Backzyround Findin

L. The City of Celumbus has anplied for a reservation of 2606
acre-feet of water per vear (af/v) with a maximum diversionaryv flow

rate of 3.6 cubic feer mer second (cfs) from the Yellowstone River
to be used [or municipal water supoly nurposes for the year I007.

(Application Mo, 9937-v15375,

Findings Relared co tne furpose of the Reservaticn (89-890(3)(a))

2. The purpose of the reservvation is to ensure water avall-
abilitv and an adenuvarte strezamflow for the future needs of the City
of Columbus {(City of Columbus, narrative attachment submitted with
Apnlication Xo. 9937-v43Q, p; 3.

3. It iz established to the satisfaction of the Board that =
purnose of the reservation has been shown (Finding 2}.

Findines Relaced o thio Tead for the Reservation {(82-860(33(E})
4,

A reservation cf water is needed because it will secure a
pricrity date for future developments that is earlier than the
priority dates such develcpments would have if permits were obtained
immediately before construction or use hegan (Draft EIS, Vel. I, o, 1).

5. A reservation for wacar is needed. Competition for

Yellowstone River water, especially from irrigated agriculture and
industry, ~2«2ists and is increasing (Citv of Columbus, narrative
attachment submicted with Application No. 2%37-x439, p. 3. Tr. Vel 1,
Cross of 4. T. Kevsich, p. 116},

A. A reservation of water is needed. Toe validicv of the

Cicvy of Columbus’s exiscing filed ampropriations for its municipal
water sueply has not been proven (Tr. Vol L, following p. 38, Testi-

mony of Kersich, »n. 8).

]



.=

7. A resermcion of warer is noecaod. . Yellowstone River
witer is the onlv nractical, economic source of municival water
available to the City of Columbus (Cicv of Columbus, narrative
attachment sutmircred with doplication Ho. 9237-v430, n, 3).

8. A reservation of water is aeeded. it would be an
‘assurance that the Cliv oI Columbus would have an adeguate guantitv
of water available from the Yellowstone River for its municinal
water supﬁly.(ﬁity of Coiumbus, narrative attachment submitted with

- BN

Aoplication No. 9937.-.420 -  7),

G, The Cirv ofFf Oslumibns 9 hoceoming a 'bedroom communicv' to

v of Billinrs. A number of pecvlz sre living in Columbus

[

the ©
and working in Billings., The newly completed interstate highwav
makes it only a 35 to 40 minute drive from Columbus to Billings 8
(Tr. Vol. 1, Cross of Uarsich, . 110).

145, The Cizv of Columbus can :xpect an increased population
with asscolsceu Lnorezased vacey aesds (Clty of Columbus, narrative
atcachvent submitted with Application o, 2937-v430, pn, 2; Tr. VYol.
L, rfoilowing p. 3¢, Testimony of Kersich, p. 9; Tr. Vol, 1, Cross
of Kersich, p. 113).

11, Curvenmtle, imdusory is a user of the Citv of Columbus
municipual water sunplv. Eunpansion of such industry is nroncsed.
prpansion ~3a3d speresse such industrial water use. An example of
sucn oroposed indusirisl expansion Ls the Timberweld Planc (Tr.

VYoi. 1, l(oliowing . 385, Testimony of Kersich, p. 9; Qity of Columbus

narrative attachmentc submicted with Anplication Mo. 9937-ré430, o, 3},

12, New industrial dovelopment which would use the municipal

sater supolv is possible (Tr. Vel. 1, Cross of Kersich, pp. 114 and 115).

£3. The City of Columbus =11l need an increased water supply in

w3

3

the Juvturz {(Clcvy of Columbus, narrative stcachmeut subnitced with




14 It is established o the satisfaction of the Board that
the neec For resuvrvacizn 2F ater has been shown (Findings & through
13},

Findings Related to Amcunt of Water Necessarvy for the Purpcse of the

Geservarion (39-8¢0(3)(c}) : ‘ )

15. The 1575 population of (he Jity of S@iumbus‘is estioated
at 1250 (City nf Columpus, narrative attachment submitted wich
Application Ho. 53537 -r430, p. 2.

16. The amount o9f =he Ciltv of Columbus’ reservation request is
based on a design povulacvion projection of 4,500 in approximately
the vear 007 (Tr. Vol. 1, following »n. 38, Testimony of Kersich,
p. 9; Citv of Culumbus, narrative attachment submitted with ﬁpplif
cation No. 9$37-r43Q, p. 2).

17. The average nmunicipal ner canita water use rate in the
Yellowstone basin .o 1970 was 212 gallons ver canita per dav (gped)
(Draft TI3. Vol II, o. 405).

18.  The Epvirommental Protection Agency's figure for the Citv

zped i calculating its request, (Tr, Vol. 1, following
p. 38, Testimony of Kersich, p. 2, Ciltvy of Columbus, narrative
g”igaémct; submivred with Application No. 9937-v439, n. 1.

200 Tae 390 yned figure is guestionable (Tr. Vol. 1, Cross of
Fersich, ~  117).

21. bBased on the current average use rate listed in Findings
17 and 18, 250 gped is a reasonable average use rare €or the Oitv

of Columbus fovr the vear 007  (Findings 17 through 20%,

=BG =
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T30, ? 45

27, Nith a ﬁﬁ@ui&ﬁlﬁn of 1,350 and an average use rate of 250G
gped, th@ City of Coxumbus estimated water use in the wear 1975
was 379 af/y (Findings 15 chrough -1). |

23, lﬁiéﬁ g population of 4,500 and an average use rate of 250
gped, the Clty of Columbus would need 1,262 afiyrin the year 2007
{Findings 16 an@ 213,

24, :&;rGSEfvatiﬁn that would provide sufficient water to meet

i

the city‘s’ur@jected increased reguirements to the vear?@ﬁ* is the

'difference be@w%en the ﬁf@jected reauirements in 2007 (1,262 af/v)

o e

amd the exiﬁting Aty a¢a”e (374 afj7)y (Findings 22 and 23}$

25. 1t i3 established to the satisfsection of the Board that
883 af/y is che amount of warer necessary for the purpose of the
Peservation to the vear 2007 (Findings 15 through 24).

Findings Related to the Public Interest (89-8%0(3)(d))

2§5 Municinal wartev ﬁse is a vacognized beneficizal use of
wéte? under Yomnrana Law {City of folumbus, narrative attachment
submicted wich Appilicacion Ho. 9937-2430, pp. 3 and 4).
. 27. Adeocion of a reservation for the City of Columbus would
have a negligible environmencsi impact (Drafe EIS, Vol. I, pp. 173
and 174},
. 28, Adépti@n of a :eservatisn For the i of Columbus would
not reduce che Elow of the Yellowstone River significéntly {Ty. Vol.
L, fo E;QWLng 29, Testimony of Kersicn, ». L0} |
2%, Adoption of a rescrvation for the Citv of Q@lﬁm@us is
nacesgary Eéf iy ﬁuh?ls a@élt% of mresent and future residents

{Tr. Yol. 1, f@llawLng . 38 Testimonv of Kersich, n, 10: City of

Q@ium@us ﬁ&tt@?iv@ att&@hﬁ@m? submitted with Applicacion Yo, 2837-



30. Adeption of a veservation for the City of Columbus would provide econceric

bempiits and comtribute Co comnnd

tv planning and orderly growth and development

{City of Colisbus, narrative attachmenc subwmitted wich Applicavion No. $5937-xé30, p. 3

Tr. Vol. 1, Cross of Kersich, p. 118).
31. It is establisned to the sarisfaction of the Poayd that the reservation of

883 af/y from the Yellowstone River for the City of Columbus for mmicipal water

supply use is in the public interest, and that there will be progress toward ac-

with the established plaa (Findinss 1 and 26 through 30; City of Columbus
Mo, 8937-r43Q ).

CUUDLLSIONS OF TAW

& E L. @‘ﬁpter 8, Titie 89, R.C.M. 1947, and in particulsr
1947, aurnorize Lhe adoprion by the Montana Board of Natural Resources snd Conserva-
ticn of orders reserving water t&lqualified anplicants for reservation of water.

| 2. If ordered adopred, a reservacion must be @raﬁﬁ‘eei sdopted in scoordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thers

3. The Applicanc, City of Columbus, is 2 political subdivision of the
Stat: of Montana arnd 48 zuch is enclicled teo apply to reserve waters within the State of

Moptana in cccordance wich 89-3%0, R.C.M 1947, and any rules adopted theveunder.

4. All pertinent statutes and rules of the State of Montana have been ad-
hered to in review of this veservation application, both by the Montana Uepartment of
Natural Resources amd Conservation and by the Momtana foard of Natural Resources and

Congervabion,

=

5. Based upon cthe above Findings of Fact, and specifiecslly based wpon

condicion, llmication, or modification of the full application ap

Findingz, all pertinent criteria delinesred in Secticn %@m@?@? R.C.HM, 1947, &d

amy vules adopred theresmder providing for the adoption of an ord r veserving water

a boon met.

, Section 89-850, R.C.M.

U



5. othing found herein hns Dearing upon the stares of water rights cla

r foamd

by rhe Avplicont othor chen those herzin newly applied for, nor does anvt

herein have vearing on the status of claimed warer vights of any other party except
in relation to those rizhcs bersin newlv spplied for, to the exrent necessary o

reach a conclusion hevadn,



BEFCRE THE BCARD OQF
MATURAL RESCURCES AND COWNSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER CF APPLICATION FOR
RESERVATION OF WATER NO. 993%-vr43QJ
BY THE CITY OF LAUREL

FINDINGS OF FACT AND CON-
CLUSIONS (F LAW OF APPLIL-
CATION 30. 9939-ra39J
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The above-entitled matter came on regularly for hearing starting
on or about August 8, 1977, in 5illiﬁgsg Montana, before the Montana
Board of Natural Resources and Comsevvation and its duly appoinced
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its coumsel of record, Larry Hermen. The Montana Department
of Natural Resocurces and Conmservation appeared by and through its
counsel or record, Richard Gordon. The Montana Department of Health
and Environmentsl Sciences appearsd by and through its counsel of record,
Mone Jamison. The Montana Department cof Fish and Game appeared by and
through its counsel of racord, Clavton Herron. The fourteen applicant
conservation discricts appeared by and through their counsel of record,
Gary Spaeth. The City of Billings appeared by and through its counsel
of record, Calvin Calton. The Montana Power Company appeared by and
through its counsel of record, Robert Woodahl., Wirtnesses were duly
sworn, and oral and documentary evidence was introduced.

The Board, having read snd fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

o the City of Laurel, Application No. 2923%-ra3QJ:.



FLUDINGS OF FACT

1. The City of Lawwel tas applied for 2 reservation of 15,830 acre-feet of

&

v diversicnary flow rate of I5.25cubic feet per

water per year (af/y) with a mixi
secorrd {cfs) from the Yellowstone River to be used for mmicipal wacer supply pur-
B508@S for the vear 2007 Application Ho. 9939-t4 QJ). _

Findings Relared o the Purnose of the Reservorion (89-890(3) (a)

2. The purpose of the reservatitn is to ensure water availability and an
adequare streamflow for th: future neods of the Cicy of Laurel and adjacent areas
{City of Lawel, narrative attaciment submicted witch x%p@licati@ 993%-163J, pp. 2.
ad 3, Te. Vol. 1, Cross of A..7. Hersich, p. 73).

3. It is escablished o the satisfaction of the Board that a purpose of the

ation has been shown (Finding ).

4, A reservaticn of water Ly needed because it will seame a priovity date
for future develomments that is earlier than the pricrity dates such develcormencs
would have 1f permits were obtained immediately before construction or use began |
(Drafv EIS, ¥ol. L, p. 1).

5. Because of the increused derands for water from sgriculiure and ﬁ.némtryg
a reservation of wacor is needed to insure srowth of the City of Lawrel (City of
Laurel, Tr. VYol. 1. Cross of Kersich, p. 73).

&. A veservaticn of water is needed Tre the validity of the Cit? of
Livingston's ewisting Filed appropriations has not been prowen (Tr. Vol. 1, Cross

of Kersich, p. 54).

7. A reservaticn of water is nceded. tone River warer is the
anly practical source of mmicipal water agvallable to che City of Lawrel (Tr. Vol.
1, Cross of Kuersich, p. 75).

8, A veservarion of water is oeeded

ance chat {he City of Lawrel would have an s

= Gd



from the Yellowstone River for its mumicipal water supply (City of Laurel, narrative

attachment submdtted with Application No. 9939-v4307, p. 3).
9, The Cicy of Lamel will need sn increased water supply in the fubwe.

18, The City of Laurel's pooulation is growing rapidly (Cigy of Laurel,

narrarive attachment submitted with Application Ne. 9939-v430J, ». 2; Tr. Vel. 1,
Redirect of Kersich, p. 128). | |

11. The City of Laurel is experiencing growth as evidenced by additional
subdivisions. trailer courcs and increased industrial activity {Tr. Vol. I, Testimomy
of Kersich; narrative actachment submitred with Applicarion No. 9935%-v43QJ, p. 2).

12, liew industrial development is expected in the Cloy of Lawel In the near
future, and such development is likely to need water supplied by the Clty of Laurel
(Cicy of Laurel, narvative attachment submitted with Application Mo, 9939-r430J, p. 3).

13. The Cley of Laurel will need an incressed water supply in the future
(cicy of Lamurel, narrative attachment submitted with Application No. 9935-v430J, p. 3).

14, It is established co the satisfaction of the Boavd thet the need for a
reservation of water has been shown (Findings 4 through 8).

Findings Felated te Amount of Water Necessary for the Purpose of the Reservaticon
{89-890(1) (<)

, 15. The population in the City of Lawel in 1970 was 4,454 {(Uraft EIS, Vol. I,
o 1743,

16, The City of ‘aruel's reservaticn Teuest 1s based on a projected population
of 15,000 persong in the year 2007 (City of Laurel, narrative artachment submitted
with Application do. 9939-rd30J, p. 2; Tr. Vol. I, following p. 38, Testimony 55‘
Kersich, p. 7).

17. The 135,000 projected population is based on a sewer system service populatiom

rather then a water &

olv sysiem sexvice population and mey not be the same as the

maber of persons sorved by a water system (Tr. Vol. I, Cross of Kersich, p. 123;

B e



Tr. vol, I, kedireer of Kersich, n. 127; Deparomont of Hatural Rescurces Finding
of Fact 24).
12, The Deparoment of Natural Resources has estimatec the population of the

City of Lawrel in the year 2000 to be 23,000 peoole.

19. The Depevument of Hatural Resources’ population estimace for the vesr
2000 for the City of Laurel is comservative and not supported by evidence.

20. The average mmicipal per capita water use rate in Yellowstime Baam in
191?63 was 212 gped (Drafc CIS, Vol II. p. 405).

21l. The averave mmicipal p@,z capita water use race in Yellowstone Coumty in
1970 was 198 gped (Drart EIS, Vol. IL. p. 403).

22, The City of Laurel has utilized a per capitz water use rate of about 500
gallons per capica per div fomed) in calculating its vequest (Tr. Vol. 1. Cross
of Kergich, p. 126}

23, Based on the Average uze vatoes Listed in Findings 20 and 21, 250 gred is 2
veasenable average use rate for the Cloy of Laurel for the year 1337,

2. Treom the data grosented ab chese procoadings, a reasonable population
of vhe Cioy of Laurel foo 0 voor U007 20 "0 00D people.

25. With a population of 30,000 and an avevage use rate of 250 gallons per
capita per day, the Cicy of Laurel would need 8,400 acre-fest per vesr of water.

26, Wity a populacicn o0 s, .00 ond an average use rate of 250 gped, the City
i f,:zﬁrel‘sr estimated water use in the wear 1970 was 1,249 af/y (Findings 15 =nd 23).

27, A reservation chat would provide sufficient water to meet the Clty's
mrodected incrassed roquirements to the vear 2007 is the difference between the
projccred roquivements in 007 (5,400 af/yv) and the ewisting wacer usage (1,249 afly).

d that? 151 af/y is the

28, Tr iz esgrablished to the satisfacrion of the

amourt of water néressary for the purpose of the reservation te the yesr 007,




Findivpes Belated to the Public Interest (39-880(3) {0

29, dmicipal water use ls a recognized beneficial use of water under Montana
Law (Citv of Lawrel, narvative attachment submitted with Applicatiem No. 9939-
h303, p. 30,

30, Adootion of a reservation of water for the Cltv of Lawel mﬁxlﬁ have g
neglizgible envircmmental impact (Drafe EIS, Vol. I, pp. 173 and 174).

31, Adoption of a veservation fo water for the City of Laurel would not reduce
the flar of the Yellowstone River significantly {Drafr EIS, Vol. 1, p. 173).

32. Adoption of a reservation of water for the Cicy of Laurel would provide
public health benefits (Citv of Laursl, narracive attacrmenc submitted with Applica-
tion Mo. 9939-r43QJ, p. 3.

33, Adoption of a reservation of water for the Clcy of Lauwrel would provide
econcnic benefits and contribute to coommicy planning and orderly grawth and
development (Tr. Vol. 1, Cross of Kersich, p. 124: Tr. ¥ol. 1, following p. 38,
Testimony of Rersich, p. »: Olo of Laurel, narrvative attackment submitted with
Applicarion No. 9939-ralQJ, o. 3).

34, It is establishea to the satisfaction of the Board that the reservation
of 7,151 af/v from the Yallewstone River ior oo Cloy of Laurel for mmicipal water

supply use is in the pulic interest, and that there will be progress toward ac-

complistment of the purpese of the reservaction with reasconable diligence in accordsnce

with an established plan (Findings 1 and 29 through33; Cicy of Laurel, Application
Bo. 9939-042073. '

CRICLUSIONS OF 18W

1. Chapeer 8, Tivle 89, R.C.M. 1947, and in particular, Section 89-890, R.C.M.

1947, authorize the cuoption by the Momtans Uoard of Navwral Resourees and O

tion of orders reserving water to qualified applicants for ves tion of water.
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2, 1f ordeved adopted, a rveservation must be ordered adooted in accordance
with Chanter &, Tigle 89, R.COA 1047, and any wules =dopres thereunder.
3. The Applicame, Cicy of Laurel, Is a political suzdivision of the

State of Montana and as such is entitied ro aoolv to reserve waters within the State of

Mtena in accordance with §9-800, R.CM. 1947, and anw rules adopted thereuwider

been ad-

4. All pertinent statutes and rules of the State of Montana have

hered to in review of this reservation application, bocth by the Montana Mepartment of

Matural Resources and Comservartion and by the Montanz Bogrd of Hatural Rescurces and
Comseyvation.
5. Dased upon the asove Findings of Fact. and specifically based uwpon any

 in said

condition, lipdcation, or mpaificarion of the full avplication appearis

Fimdings, all pertinent crirsria delinearad in Section 39-8%0. R.C.M, 1547, and

amy tules adoprad chereunder providing ror che adoprion of an order rese

have besn met,

6, Hothing found herein has besring upon the status of water rights cl

by the spplicant other than those herein nawly applied for, nor does anything found

hercin have bearing on the status of claimed water righis of any other party =xcept
in rvelarion to chose righcs herein nosdy soplied for, to the extent necessarv to

reach a2 conclusion herzin,



BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE DOF MOWTANA
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IN THE MATTER CF APPLICATION TOR 3 FINDINGS OF FACT AND CON-
RESERVATION OF WATER HNO. 9646-ré&3Q ) CLUSICHS OF LAW OF APPLI-
BY THE CITY OF BILLINGS ) CATICN NO. 9846-r430

)

The above-entitled matter came on regularly for hearing startving
on or about August 8, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Calvin Calton. The Montana Department
of Natural Resourcz2s and Conservatlion appearzd by and threugh its
counsel of record, Richard Gordon. The Montana Department of Health
and Envircnmental Scisnces appeared by and through its counsel of re-
cord. Mona Jamison. The Montana Department of Fish and CGame appeared
by and through its counsel of recérd, Clayton Hervon, The fourteen
applicant conservation districts appeared by and through their counsel
of record, Gary Spaeth. The U.S. Department of the Interior appeared
by and through its counsel of record, Robert Woodahl. The Montana
Wildlife Federation appeared by and through its counsel of record,
William Mzdden. The Envifonmencal Informacion Center appeared by and
chrough its counsel of record, William Leaphart, Jr. Witnesses were
duly sworn, and oral and documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the lollowing Findings of Fact and Coneclusions of Law relating to

the Citv »f Tillings, Arplication Neo. 2645-r430:
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FINDINGS OF FACT

1. The City of Billings zpplied for a resarvacion of 317,436 arre-feet of

nen diversionery flow rate of 1,150 cubie feet

ver per yeer {af/y) with a m

p@f secend (cfs) from the Yellowstone River to be used for mmicipal water supply
Apolication No. 9666-r4¥)), and beneficial uses listed

mzposes for the year 2070(
in R.C.M. 89-867(2).
indines Related to the Purvose of the Heservation (89-850(3)(=)).

adequate srreamflow for future needs of the City of Billings (City of Billings

Application No. 9646-r4dQ).

1. It iz escablished o the satisfacticn of the Bosrd

reservaticn has been shown (Finding 2). .

Findings Relared to the Need for the Reservation (BS-890(3)(bj).

4, A reservation of water is meeded because it will secure a priority date

for future developments that is earlier than the pricrity dates such developments

would have if permics were obtained immediately before comsizuction or use begen
(Draft EIS, Vol. 1. p. 1.

5. A resevvarion of water is needed. The competition for Yellowstoane
River water ccists between mmicipaliries and the other potentisl users (Tr. Vol, 1,
following p. 134, Testimony of Gerald D. Underwced, p. 6).

&, A resexvaticn of warer is needed, Tha validicy of the Cicy of

Billings' filed approvriations for its mmicipal water supply has

(Tr. 2 Underwcod, p. 8).

7. A vesexvation of water is nseded. The Yellowstone River warer is the anly
{Cley
g with foplicstion

Fo

de source of mmicipal witer avail

zble to the Cloy of Blllings

practical, econom

of Billings, Applicaticn b, 9

=rh30); narracive atis

Mo, 9646-r633; Tr. 2 Undemveod, pp. 18-21).
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3. . reservation of warter is needed. ir woasld be s assurance that
the Citv of Billings would have on adequare cuantity of water available for its

mmicipal warer supply (Clty of Billings, Application 9646-v430; narrative attaclment

subrsitted with Application No. 9646-v430; Tr. 2, Underwood, pp. 18-21).

9, Increased industrial development with associated incressed water needs can

be -é:@ectedg based on inquiries from potential industries (Tr. 2
ared 65).

10. The City of Billings can epect in increased population with associated
increased warer needs (Tr. 2 Underwood, p. 29).
11, The City of Siilines will need an incressed water supply in the furure (Tr.

od, . 19).

12. 1t is established to the satisfacti@m of the Board that the nsed for =

reservation of warer nas been shown (Findines 4 through 8).

Findings Related to the Amount of Water Necessavy for the Purpose of the Reservaticn
(89-350(3) (¢)) .

13. The 1970 pooulation of the Clty of Billings was 61,581 (City of Billings,
data submiited with Exhibit 4 of Application No. 9646-r433, p. 1).

14. ‘The 1970 povulation of the Billings water service arez was 72,000 (City
of Billings, data submicted with Exhidic 4 of Acplication No. 9646-v430, p. 1).
15, The 1975 populacion of the City of Billings was spprowimately 70,000 {(City
of Billings, Exhibit 5 of Application No. 9648-t430).

16, The 1,9?3? population of the Billings water service area was approximately
81,000 (Cicy of Billings, fhibit 5 of Application Ho. 9646-r43)) .

17. The projected populatinn of the City of Billings in the vesr 2000 is 131,000
(City of Billings, data submitted with Exhibit 4 of Application No. ¢

~r43G, . 1).

13. lhe projected population of the Billings water sevvice zvea for the year

2000 is 164,700 (City of Billings, dats submitted wich Exhibit 4 of Applicatisa He.

OBhk-rd30, p. by Tr. 2 Underwwod, p. 28).
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19. A reascnable population figure for the Billings water service area is
164,700 “n the vear 2000 (Findings 9-11 and 13-13}. |

20, The smount of the City of Billings resarvation request is Etaaseé‘z o & de-
bit & of fpplica~

tion projection for the vear 2070 (City of Billings, E

sign popula
tion Mo, 9646-v4%), pp. 1 through 3).

21. The projected population of the City of Blllings in the yesr 2070 is
600,000 (city of Billings, data submitted with Bxdhibit 4 of Applicatiom No. 9646
v4¥, p. 1)

22. ‘The projected population of the Billings water sexvice avea for the year

ubit 4 of Applicaticn Mo,

2070 is 800,000 (Clry of 2illings, data submitted with Exd

96bt-rbd), p. L Tr. 2 Underwood, pp. 25-48, S58-59, 62-64, 71-75).

23. The Cicv of Billings based its  application partially en a thivty percent
{30} concineoncy veservarion for industrial develcoment potemtial (Tr, Vl. 2, p. 48;
Cross of Underwood).

24. The thircy percent (307) cortingency for industrial devel

opment potential
is ?p::culative ang 15 suppovoed by insufficient evidence (Tr. Vol. 2; Cross of Under-

wood) .

25, A reasonable ponulation fipure [or the Billings water service area for

the year 2000 is 164,700 (Nepurtment of Natural Resources Finding 19: City of

Billings Finding 18).

26, The population rrojection of the City of Billings is speculative and is

not supported by sufficlent evidence (Tr. Vol, 2, pp. 36-37; Cross of Underwood).

27. Using the populacion data for the year 2000, it is able to be projected far
the vear 200 for Billinms water service area. (Application No. 9666-v43Q).

28. Any projection beyond 2010 is speculative and not mupr
evldence (B

ibit 7 of Applicacion ¥o. 9646-v430, p. ).



2%. The population for the year 2010 is projected to be 206 000 people for
vater service a?ea;

30, The averace daily per capita water consurption rate for the City of
Billings in 1975 was 210 gallons per capita per day (gped) (Tr. Vol. 2, Cross of
Underwood, p. 57).

31. The average mmicipal per canice water consumption rate in Yellowstone
Councy in 1970 was 198 gped (Draft EIS, Vel. II, p. 405).

32. The average mmicipal per -—anira water use rate in the Yellowstone Basin
in 1970 was 212 gped (Draft EIS, Vel. II. p. 405).

33. The City of Billings has calculated a water use ratecf 250 gped for the
year 2006 (Cicy of Billings, Dxhibit 6 of Application MNo. 96466-v430).

34. Based on the average use rares listed In Findings 30 through 33, 250 gped

is a reasonable average use rate for the Licy of Billings for the wear 2011 (Finding

30 chrougn 33).

35. With a population of 72,000 and an average use rate of 204 gpod, the
Clty of Billings' estimated water use in the year 1970 was 16,450 acre-feet,

6. with a water service population of 206,000 in 2010 and an average use
vate of 2530 gallons per capita per day, the City of Billings will need 57,679 acre-
feet per year of water. _ | —

37. A reservation that would provide,safﬁicient water to meet the city's
projected increased vequiremencs to the year 2010 is the difference between the pro-
jecteod fequiremenﬁ (57,679 af/y) and the eristing water usage (16,450 af/v).

38. [t is established to the satisfaction of the Board that 41,229 af/v is the

gmamt of water necessary fov the porpose of the reservation to the vear 2019,

- Findings Related to the Public Intevest (89-#50(1 ().
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3?; Mmicipal water use is a recognized beneficial use of water under Montana
Law (Cit‘;: of Billings, narrative attachment submitted with Application No. S646-
3, p. 7). |

4. adootion of the raservation would not significantly reduce the flow of
the Yellowstone River

41, Adootion of the reservation would contribute to commity plaming and

provide economic benefics te the commmity (Clty of Billings, narrative attachment
subndtred with Applicarion Mo, 98646-vd430, ». 2).

2. Adootion of a reservation for the City of Billings would contzibute to the
piblis health: iy of 2illings. sarrative attachment submitted with Application Ne.
9646-ra30, p. 2).

13, It is established to the satisfouricon of the Boerd that the reservation
of 41,229 aify from the Yellowstone River rfor the Civy of Billings for mumicipal
water supplv use is in i public ‘mtowest, ond that there will be accomplishment
of the ommose with reasorosle (Ll anme in acvcordancs with an established plan
{Findings

ﬂ(\"-?ﬁ?"”‘“’# &7 Tty
LLUSIONS 1 e

L. Cnaomer o, Jloie 99, ALC0M 1947, and In particular, Sectiom 89-890, R.CUM.
1947, suthorize the aooprion 0V the Montana Soarc of Hanural Besources and Conserva-
tion of orders resarving water to qualified spplicants for veservatiom of water.

2. If ovdered adopred, o reservation must be ordered adopted in accordance
with Chapter 4. Title 39, R.C.L 1247, and any rules adopted theramder.
3. The foriicane, Olty of ﬁii‘i;’"fs is a policical subdivision of the
State of Montana ani as such is entitled to apply to veserve waters within the State of

g

Momtana in cccordamce with 89-3%0, RLC.M. 1947, and any rules adopred thereunder,

4, ALl pervinent statutes and rules of the State of Mmtana have been ad-

hered o in zeview ol this resecvation avplicacion, both by the Momeana [
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darural Hesources and Conservation and by the Montona Board of Natural Resources and
Congoraticm,

5. Based upem the above Findings of Fact, and specifieslly based upon any
condicion, limlcation, or modificarion of the full zpplicavion appearing in said
Findings, a2ll pervinenc criceria delineated in Secticn 89-830, R.C.M. 1947, and
any Tules adopted thereunder providing for the adoption of an order reserving water
have been met.

A, UNothing found herein has bearing upon the status of water rights claimed

by the Applicant other rhan those hersin newly applied for, nor does

herein have bearing on the sratus of claimed water rights of any other party except
in relation to those rights nerzin newly applied for, to the extent necessary to

reach a concliusion herein.

« 155
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BEFCORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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I8 THE MATTER OF APPLICATION FOR ); FINDINGS OF FaCT AND CON-
RESERVATION OF WATER NO. 9954-r42K ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF MILES CITY % CATION NO. 9954-r°2K

The above-entitled matter came on regularly for hearing starting
on or about August 10, 1577, in Billimgs, Montanz, before the Montana
Board of Hatural Resources and Conservation and its duly sppointed
Hearing Examiner, James Drisecll. The Applicant appeared without aid
of ecounsel. The Montana Deparcment of Narural Resources and Congservation
appeared by and through its counsel of record, Richard Geordon. The
Monitana Department of Health and Environmental Sciences anpeared by
and through its counsel of record, Mona Jamiscn. The Montana Department
of Fish and Game appeared by and through its counsel of record, Clavton
Herron and F. Woodside Wright. The fourteen applicant conservation
aistricts appeared by and through thelr counsel of record, fGary Spaeth,
The City of Billings appeared by and through its counsel of record,
Calvin Calton. The Montana Power Companv appeared bv and through its
counsel of record, Robert Woodahl. The Intake Water Company aopeared
by and through its counsel of vecord, Henrv Loble. Witnesses were
duly sworn, and oral and documentary evidence was Introduced.

The Peard, having read and fully considered the complete record,
mekes the following Findings of Fact and Conclusions of Law relating

to the City of Miles City, 4pplication 9954-v42K.:
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FINDINGS OF FACT

1. The City of Miles City has applied for a reservation of 21,720 acre-feet

of water per year (af/y) with 2 maximm diversionary flow rate of 30 cubic feec

pexr second (cfs) from the Yellowstone River, to be used for mumicipal waver supply
muposes for the vear 2300, (Application No. 9954-r4dX) .

2. The
{s based on a projected

arrmzl amount of che Cicy of Miles City's water reservation reguest

maximm daily water diversion rather than an average daily

water diversion (Tr. Vol. 3, Direct of Eill Enxight, p. 9.

indines Related to the Purpose of the Reservation (89-890(3)(a))

3. The purpose of the reservation is to ensure water availabilivy for domestic

use, lawm watering, and five protection needs of the Cltv of Miles City (City of
Miles Ciry, letter submitted with Application Ne. 2954-v42K, 5. 1).
4, It is established to the satisfaction of the Board that a

wose of the

reservation has been shown (Finding 3).

Findings Related to the Need for the Reservationm (89-890(3) ()

5. & reservation of water is needed becaise it will secure z prioricy date
for futurs developments rhat is earlier than the pricrity dates such develomments
wuld have if permits were cbtained immediately before construction or use begam
(Draft EIS, Vol. I, p. 1).

6. A reservation of water is neaded. There. is coupetition for water
in the Yellowstone Basin which may affect the ability of the spplicent to cbtain a
water right by permit in the future (Draft EIS, Vol. I, p. 1).

7. A reservation of water is needed. e Yellowstone River water is the
anly smurce of mumicipal water available to the City of Miie:s City (Tr. Vol. 3,
Cross of Enrighe, pp. 13 and 147,

8. A veservation of water is nesded. The Clty of Miles City has long-

renge plans for construction of addiriconal storage veservoirs and expansicn of the

-167-
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water plan as the need for such construction and expansion arises (Ir. Vol. 3,
Cross of Enright, p. 18). |

9. The City of Miles City is emericncing grawth as evidenced by comstruction
of two major subdivisions and coal and energy developments (Tr, Vol, 3; Cross of
Enrignt. p. 10).

10. The Cicy of Miles City can expect an increased population with associated
increased water needs (Cicy of Miles City, letter submitted with Application No.
9954-042K. p. 1; Tr. Vol. 3, Direct of Enright, pp. 8 & 9). |

11. The Cicy of Miles Cicy provides water to residencs cutside the city
Iimits including the recontly fommed Custer Coumty Water amd Sewer Distriet which
will offer Miles City water service to 2,000 perscms presently residing wichin one
mile of the city limits of Miles Gity. |

12. The Clty of Miles City needs an increased water supply for the future
{City of Miles City, letter submitted with Applicationm No. 9954-v42K, p. 2).

13. A reservation of water is needed because it would provide water to satisfy
demznds of present ard future residents and development (City of Miles City, letter
submitted with Application Mo, 9954-r42K, p. 1; Tr. Vol. 3, Direct of Earight, ». 9).

4. It is established to the satisfacrion of the Bosrd that the need for a
reservation of water has been shown. ' |

~ Findings Related to the Amount of Water Necessary for the Purpose of che Reservation

{89-890(3) (c})

15. The 1976 povulation of the City of Miles City was 9,700 (Tr. Vol. 3,
Direct of Enright, p. ).

16. 'The City of Miles City's reservation vequest, to approwimately the year
2000, is based on che mavdimm daily use of a population of 31,000 (Trs Vol. 3,
Direct of Enright, pp. 9, 12, end 13, Cioy of %ﬁi@g City, letter submitted witch
Apolication Mo, 9954-rdlE, p. Zi,}i
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17.  Both urbmn amed rurnl popularions in Quster Tounty decreased in che (iec&dé
from 1960 o 1970, 7Tho countvwide populacion also decrsased between 1870 and 1574
{Drafr EIS, Vol. I, p. 101).

18, A populatien prcjecéioﬁ of 31,000 for the City of Miles City to the vear
2000 is excessive.

19. The Department of Natural Resources has estimated a design population for

the City of Miles City for the year 2000 to be 20,000 pecple (Tr. Vol. 3, p. 9).

20, The Department of Natural Resources' population projection for che City
of Miles City for the yvear 2000 is based on a study by an engineering firm which

wag plaming a sewage Ureatment plant,

21, In planning the sewage treatment plant, the engmem?mg fizm comsulted
with the City-County Plamning Crpanizarion, the City Council and the Yellowstone-
Tongue Aremwide Plaming Orgenization (Department of Natural Rescurces Finding of |
Fact .13}.

22. A reaécmable population estimate for the City of Miles Clty in the year
2000 is 20,000 people. |

23. The average mumicipal per capita water use rate in the Yellowstome Basin
in 1970 was 212 gped (Draft EIS, Vol. II, p. 405).

24, The average mmicipa‘l por capita water use rate in Custer County in 1970
was Z15 gg'scd- (Draft EI5, Vol. II, p. 40%).

25. The average per capita water use rate for the Cicy of }iilesr City is 230
good (Tr. Vol, 3, Cress of Ewighe, p. 14).

26, Tor the vear 2000, an average per capita water use rate of approximately

250 gped is projected for the Cicy of Miles City (Tr. Vol. 3, Cross of Hwight, p. 15).
. &

27. The 630 gallons per capiva per day uvilized by the City of Miles City in

1

v
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computing its reservarion is excessive and not supported by evidence.

28, BRased on the currvent averase and projected water use rates listed in
Findings 23 theeughk 26, 250 gped is a reasmbie average use rate for the City of
Miles City for the vear 2000,

29, With & populacion of 9,700 and an average vse rate of 230 gped, the City

of Miles City’s estimated water use in the yesr 1976 was 2,721 af/y.

30, With a population of zbour 20,000 and an avérage use rate of 230 gped,
the City of Miles City would need §,610 affy in the year 2000.
31. A reservation that would provide sufficient water to meet the city's

projected increased requirements to the year 2000 is the difference between the pro-

32. Tt is established to the sarisfaction of the Bosyd that 2,889 affy is the

swenme of water necessary for the purpose of the resevvation to the year 2000.

Findings Related to the PUblic Interest (89-890(3) (d))

33. Adoption of a3 reservation for the City of Miles City would have a negligible

emvirormental impact (Draft EIS, Vel. I, p. 174).
34. At this time, about 87 percent of the flow diverted for the City of Miles

City is returpmed to the Yollowstone River (Tr. Vol, 3, Cross of Enright, ». 14).

35. Adoption of & reservation for che City of Miles City would not reduce
the flow of the Yellowstone River significantly (Deaft EIS, Vol. I, pp. 173 and 174,

Finding 24) .

6. Adoption of a reservation for rhe Clty of Miles Cicy would contribute
to the Cley's facilicy pla

plen Mo, 9954-z6K, p. 1),

Applica~

ng (Cley of Miles Cloy, letter submitted with
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37. [t is established to rhe satisfacticon of the Board that the reservation
ot 2,889 af/y from Yellowstone Piver for che Cioy of Miles City for mmicipal water
s@pp.i,y use is in the public inverest, and that there will be progress toward ac-
camplisimemt of the pwpose of the reservatim w:.,th reasonable diligence in accord-
ance with an established plan (Finding L. 3, and 32 through 36; City of Miles City,
Application No. 9954-v42K),

CONCLUSIONS OF 1AW

é

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-8%G, R.C.M.

1347, suthorize the adeopiion by the Montena Board of Natural Rescurces and Conserva-
i of orders veserving water to qualified applicants for reservation of water.
2. If orderced adopted, a reservation mist be ordered adopted in accordsnce

with Chaprer §, Title 39, R.C.M. 1947, and any rules adopted thereu

3. The Applicant, City of “hles City, is a political subdivision @f the

Scate of Yoncana and as such is entitled to apply to reserve waters within the State of

Montana in accovdance with 89-390, R.C.M. 1947, and any rules adopited theremder.

4, aAll pertinent statutes and rules @f the State of Montana have been ad-
hered to in revisw of this reservation application, both by the Montena Depevtment of
Matural Resources and Conservation and by the Montana Board of Natural Resources and
Comservation.

3. Bused upon the above Findings of Fact, and specifically based wpon any
condition, limiration, or modification of the full application appearing in said
Findings, all pertinent criteris delinsated in Section 89-3%0, R.C.M, 1947, and
any oules adopted thercunder providing for the adoption of an order reserving water
have besn mec.

6. wothing fournd herein has bearing wpon the status of water rights claimed

by che spplicant ocher than those herein nevly applied for, nor does anything found
hersin have beaving on the status of cluimed water vights of any other party axespt
in r2lavion to those vighrs heveln nowly spplied for, o the extent necessary to

rea~h o vorglusion heceia.
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BEFCRE THE BOARD OF
HATURAL RESCURCES AND COUSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-

RESERVATICN OF WATER NO. 9938-r42M ) CLUSIONS OF LAW OF APPLI-
BY THE CITY OF GLENDIVE % CATION NG. 9938-042M

The above-entitled matter came on regularly for hearing starting
on or about August 1O, 19??5 in Eiliingsi Montana, before the Montana
Board of Hatural Resources and Conservation and its duly appointed
Hearing Examiner. Jameszs Driscoll.  Tha arplicaznt avpeaved withouy aid
of counsel. The Montana Department of Hatural Resources and Conservation
appeared by and through its counsel of record, Richard Gordon. The
Montana Department of Zealth ar Invironmental Sciences appeared by
and zhr@ugh its counsel of record, Mona Jamiscn. The Montans Depave-
ment of Fish and Game zppeared by and through its counsel of record,
Clayten Hervom and F. Woodside Wriin:. The Ifourtesn applicant com-
servation districts appeared by and chrough their counsel of record,
Gary Spaeth. The Montana Fower Company appearad by aand thr@ugh its
counsel of record, Hobert Woodahl. Witnesses were duly sworn, and oral
and documentary evidence was introducesd.

The Board, having read and fully considered the complete record,

g

makes th2 fnllowing Findings of Fact and Conclusions of Law relating

to the City of CGlendive, Application 2938-x42M:
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FINDINGS OF FACT

1. The City of Glendive as applied for a reservation of 12,756.9 acre-feet
of water psr vear (aifv), with a miximm diversionary flow rate of 17.62 cubic feet
per second (cfs) from the Yellowstone River to be used for municipal water supply
?mf-peses for the year 2007 {Application No. 993814 22T) .

Findings Related to the Purpose of the Reservation (89-850(3)(a})

2. The puopose of the reservation is to ensure water availabilicy and an
adequate streamflow for the future needs of the City of Glendive (City of Glendive,
nzzrative attackment submitted with Application No. 9938-rd2M, p. 3).

3. It is established to the satistacrion of the Board that a purpose of the
reservation has been shown (Finding 2).

Findings Relared to the Need for the Reservariom (89-890(3) (b))

4. A reservation of water is needed because it will secure a prioricy date
for future developments that is earlier than the priority dates such developments
would have if pennics were obtainzd irmediately before the construction or use began
(Drafr EIS, Vol, I, p. 1}.

5. A reservation of warer is needed because campetiticn for Vellowsteone River
water, especially from irrizated agriculture and coal-related industry, exists
{City of Glendive, narrative atlaciment submitted with Application No. 9938-rdZ2M,

p. 3).

6. A reservation of warer is needed. The validity of the ’Qi;:, of
Glendive's existing filed appropriarions for its mmicipal water supply has not been
proven (Tr. Vol. 1, following p. 38, Testimony of A. T. Kersich, p. §5; City of
Glemvlive, narrative attachment submitted with Applicarion No. 9938-v42M, p. 1;

Tr. Vol. 3, Cross of Kersich, p. 25).
7. A& reseyvaticon of water is needed. e Yellowstone Mver water is the

enly practical, ecomamic source of mmicipal water available to the City of Glendive

-«
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(City of Glendive, narrative attachment submitted with Application No. 9938-v42M,
p. 3; Tr. Vol. 3, Cross of Kersich, p. 27; Tr. Vol. 1, following p. 38, Testimmy
of ¥ersico, p. 8). |

8. A reservation of water is needed. It would be en assurance that the
City of Glendive would have sn adequate quantity of water availsble from the
Yellawstone River for its mumicipal water supply (City of Glendive, narrative

attachment submitted wich Aoplication Mo, 9938-r42, p. 3; Tr. Vol. 1, following

o. 38, Testimony of Kersich, p. €).

3. In the future, coal producticon activity will increase the City of Glendive's
water needs (Tr. Vol. 1, foliowing p. 38, Testimmy of Kersich).

10. Other business activity, including the constructiom of a slaughtering
wiive (Tr. ‘J{fla 3,

plant, will cause an increase dememd for water by the City of Gles
Testirony of Kerzish, rp. 20-213.

11, The Citj; of Glendive can expect an increased population with associated
incressed wacer needs (City of Glendive, narrative attackment submdtted with Applica-
tion .‘i\Zo, 993842, p. 2. Tr. Vol 3, Cross of Kersich, p. 30; Tr. Vol, 1, folloeing
p. 38, Testimony of Kersich, p. 6).

12. The City of Glendive will need an increased water supply in the futwe
(City of Glendive, narrative attachment submitted with Application Ho. 9938-r42,
p. 3).

12, It iz established to rhe sarisfactien of the Board that the need for a
roeservation of water has been shown (Findings 4 chrough 8).
Findings Related to Amount of Water Necessary for the Pur

{85-890(3) ()}

pose of the Reservation

14, The population of the City of Glendive in the vear 1970 was 6,305 (Drafe
EIS, Yol. I, p. 174),

13. Toe awount of the City of Glendive's reservation veguest is based on a

dosism vopcinzion nenjection of 25,000 In the vear 2007 (Tr. Yol. 1, following p. 25,

Tesrimey of Forsich, p. 5.
=114~



iioos 701 Cunprenensive lay conpleted by an ocutside consultant in 1570
forecasts a low population of 13,400 and a high population of 14,100 for the Cicy
of Glendive for the vear 1990 (City of Glendive, narrative attachmsnt sahmiﬁtad'with
Applicatien No. 9938-r4M, p. 2).

17. The expansion nlans of the City of Glendive are dependent on such currently

-yﬁ growth factors as the extent of energy develagﬁﬁﬁt in the region (Cicy of

Glendive, narrarive attachment submitted with Application Ne, 9938-rd2M, n. 4).

18, The desisn population proiection of the City of Glendive is excessive and
speculative and is not supporred by the evidence.

1%, Using the rate of srowrh indicated in the 781 Comprehensive Plan, the

sopualation for the City of Glendive for the year 2007 can be @r@ject@d to be 18,000

pecple.

20. The average mmicipal per canifa water use rate in the Yellowstcne Basin
in 1970 was 212 gped (Drafc EIS, Vol. II, p. 405).

21. The average mumicipal per canizz water use rate in Dewson County in 1970
was 179 gped (Drafr EIS, Vol. II, p. 403).

22, The 500 gallons per cuplia per day utilized by the City of Glendive to
compute their reservation requast is <xcessive and not supportad by evidence.

23. A reasonable average water use rate for the City of Glendive for the vear
2007 is 250 zallons per capita per dav.

24. With a population of about 18,000 and zn average use rate of 250 gped,
the City of Glendive would need 5,049 af/v in the year 2007.

25, With a population of 6,305 and an averape use rate of 250 gped, the City
of Glendive’s estimated water use in the year 1970 was 1,768 affy.

26, A reservation that would provide sufficient water to meet the city's pro-
jected increased requirements to the year 2007 is the difference berween the pro-

£
jecred requiraments in <Uod (5,049 al/y) and the existing warer usage (1,/68 af/fy).

=115~
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27, It is established to the sarisfaction of the Board that 3,281 af/v is

the ammmt of water necessary for the purpose of the reservation to the year 2007

Findinrs Relared e rhe Pablic Intevest (89-838003 ()

28. Mmicinal water use is a recognized beneficial use Qf Wat@f under Mentana
lzw (City of Glendive, narrative attachment submitted with Application No. 9938-
A, p. 4). |

29. Adootien of a reservation for the City of Glendive would have a negligible
envirormental impacr (Drafr EIS. Vol. T, p. 174).

Wy, Ar this tips, ahout 40 percent A the flov diverted €or the City of
Glendive is returmned to the Yellowstone River (Tr. Vol. 3, Cross of Kersich, p. 32).
.- 31, Adoption of a reservation fov the Clty of Glendive would not reduce. the
flow of the Yellowstone River sigmificamtly (Draft EIS, Vol. I, pp. 173 and 174,

Tr. Vol. k, following p. 38, Testimony of Kersich. p. 6).

32, Adoprion of .1 veservacion for che City of Glendive would contribute to the
miblic nealrh (City of Glenaive, narrative attachment submitted with Application
MNo. 9938-ra2M, p. 4.

33. Adoption of a veservation for the City of Glendive would provide econcaric
benefits and contribute to conmmicy planning, and orderly srowth and development
(City of Glendive, naxrative attachment submitted with Application No. 9938-ré&2M,
m, 3 and 4; Tr. Vol, 3, Cross of Kersich, p. 31, .T?f, Vol. 1, following p. 38,
Testimony of Kersich, p. 6).

4. It is escablished to the satisfaction of the Bosrd that the veservarion .
of 3,231 af/v fram the Yellowstone River for the City of Glendive for municipal
watcr supply purposes is in the public interest, amd that there will be progress

toward accamplisteent of the purpose of the reservation with veascnable diligence

in accrrdsnce with an established plon (Findings 1 and 28 thr@ugh? 33; City of

o - A T, J-a * Fioae SN LY
Glondive, Application Jdo, WIC-vilh).
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L. Chapter @, Ticle 3%, R.OM. 15947, and in parcicular, Secticon 29-8%0, R.C.M.
1847, autchorize the adopoizon by the Montana Board of Natural Resources and Conserva-
tion of orders veserving wacer to qualified applicants for reservation of water. q
2. 1If ordered adoprad, i reservation must be ordered adopted in accordance
with Chaprer 8, Title 89, R.C.M. 1847, and anv rules adeopted thereunder. :
3. The dpplicant, Citv of Glendive, is a political subdivision of the q

Score of Montona and as such is entitled o apply to reserve waters within the State of )
Memtona in accordsmes with 29-880, R.CM. 1947, and any rules adopted thereunder.

4. ALl perrinent statutes and rules of the State of Montena have been ad-
hered to in review of this reservation application, toth by the Montsna Department of  «

Hatural Resources and Conservation and by the Mmtana Board of Natural Resources and

Conservation. p
5. Based upon the above Findings of Fact, and specifically based upon any .
condition, limitation, or modificacion of the full application appearing in said
Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 1947, and 1
any rules odopted thereunder providing for the adoption of an order reserving water
have peen moeb, -
6, ilothing found herein has bearing upon the status of water rights claimed P
by the Applicant cotner than those herein newly applied for, nor does anything foumd |
herein have bearing on the status of claimed warer rights of any other party except -
in 1elavion to those rights herein newly applied for, to the extent necessary to q
Teact @ conciusion hersin, =
]
4
-
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9953-v42] 3 LUSIONS OF LAW CF APPLI-
BY THE TOWN OF BROADUS ) CATION NG. 9953-x427

Y

The above-entitled matter came on rvegularly for hearing starting
on or about Augus: 10, 1977, in Billings, Montana, btefore the Montana
Board of Natural "esourcos snd Conservation and its dulwy appointed
Hearing Exazminer, James Driscoll; the Applicant did not appear at the
hearing nor was any dircco cestimony offered.

The Zoard, having read and fullv considered the complete record,
makes tha following Tindings of Fact and Conclusions of Law relating
te the Town of Broadus, Application No, 99533%-x427:

FINDINCS OF FACT

Background Finding

1. The Towm of Broadus has avvlied for a reservation of 605 acre-
feet of water per year (af/v) with a maximum diversionarv rate of 0.8
cubic feet per sccond (efs) from ground wacer to be used for municipal
water supply purposes vor the year 1995, (Varrative artachment submitred

with Application No. 5953-v427).

Findings Related ro the Purpose of the Reservation (89-894(3){a))

2. The purnoze of the reservation is to ensure for the Town of
Broadus a municipal water supply for domestie, fire protection, com-

mercial, industrial, lawn wacering, citv park and related uses (Towm
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of Broadus, Application No, 9953-r42J; Town of Droadus, narrative

attachment submitted with Application No. 9953-r42J). {
3. It is established to the satisfaction of the Board that a
purpose of the reservation has Deen shown (Finding 2).
1

Findinegs Related to the Need for the Regervationm (89-89%0(3) (b))

4. A reservation of grounc water is needed bacause it will secure
a priority date for future developments that is earliier than the priority
dates such developments would have if permits were ghbtained immediately
before construction or use began (Drafes EIS, Vel. 1, p. 1).

5. A reservation of ground water is needed because cozl develop-
ment in the vacinity of the Tewn of Broadus may increase the town's
growth and thus increase the t@wnjs need for water {Town of EBrcadus,
narrative attachment submitted with Application Ne. 9953w$&253@

5. A reservation of ground water is needed because total dissolved
solid (TDS) concentrations in surface water in the Tongue and Powder
subbasins freguently exceed the upper limit (500 milligrams per liter)
for drinking water and would therefore require expensive rreatment
{Draft EI5, Vol. 11, p. 259).

- 7. A reservation of ground water is nesded because municipal
and domestic water users may be forced ﬁ@ find water gources other than
surface water (Drafc EIS, Vel. 11, p. 259).

8. A reservation of pround warer is needed because no municinali-

ties in the Tongue and Powder subbasins use surface water (Draft EIS,
Vol. 11, p. 259).

9. A reservation cf ground water is needed because the town of
Broadus currencly uses ground water and anticipates that its future

watvr supply wiil be obrained from jround warer (Town of Broadus, nar-

@

ravive atvachment submitted with Applicarion Mo, 9933-v42J).

4
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10, It ig esrablished to the satizfaction of the Board that the

need for a reservacicn of ground wacer has been shown.

Findines Related to the Amount of Water Hecessary for the Purpcse of

the Reservation (89-890 (3)(e)

11, The 1477 nopulation of the Town of Broadus is estimated
at 800 {(Town of Broadus, narrative attachment submitted with Applica-
tion No. 9953-r423; Drafc EIS, VYol. 1, p. 1747,

2. Ceal develiopment in the vacinicy of the Town of Broadus
would izmclude growzh of the town and a cencurrent growth in the rtown's
water needs (Toun of Broadus, narvative attachment submitted with
Application No. 9953-r42J).

13. The Town of Broadus nrojects its population ko be &, 0500
persons in the vear 1395 (Town of Broadus, narrative attachment sub-
mivted with Applicacion No. 9853-¢427).

14. A Yellowstone Basin population simulation for the vear 2000
prepared by tho fioncana Department of Community Affairs for the

H

fellowscone Impact Scoudy nrejeeccs a pepulacion of 4,178 pexsons for
Broadus under a low level of develovment, &,096 under an intermediarte
level of development, and 10,692 under a high level of development
(Orafr EIS. Vel. IT, p. 406).
153. An estimate of 4,000 perscons for the Town of Broadus for
the year L1995 is reascnable and possibly low (Findings 11 through 14).
16. The Town of Broadus has a per capita water use rate of 122
gallons ner capits perx dav {(gped) (Town of Broadus, narrvative attach-

ment submicted with Application He. 9933-0427),
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17. Several vears ago, 148 gpcd was estimated to be the average
residencial commercial, and induscrizi water use rate in small towns
{Town: of Broadus, narrative attzchment submitted with Application No.

§953-r427, citing Volume I of Design bv E. E. Seelye).

o

13, The average municinal rer capita water use rate in the

2
fomh
ted

Yellowstone Basin in 1970 was aped (Draft EXIS, Vol. II, n. 405).

E‘N-A

1%, A wacer use rate of 135 gped,

was used by the Town of Breoadus in calculating
its waicer rveservartion raeguest (Town of Broadus, narrative attachment
submitted with Appiication Ne. 2953-v42J),

23. & reasonable average water use rate for the Town of Broadus
for the vear 1593 assuming some industrial development will occur in
the future and use water Irom the municipal warer supply system, is
250 gped (Findings 12 and 16 through 19).

21. With a2 norulacicn of 370 and an average use rate of 250
gped, the Town of Broadus’' estimated water use in the vear 1277 was
224 af/v (Finain

a3 11 and 20).

22, With a rorulation of 4,300 and an everage use rate of 250
gped, the Town of EBroadus would nead 1,122 af/v in the vear 1995
(Findings 153 and 202}.

23, A reservatdon that would provide sufficient water to neset

is the difference berween the projected requirements in the vear 1995
(1,122 af/yv) und the existing water usage (224 af/v) (Findings 21
and 22},

26. It is established to the satisfacrion of the Board thar 898

af/y is the amount’ of water necessary for the purvose of

=121-
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to the vear 1995 (Findings 11 chrough 23),

25, The Town of Broadus has apolied for the veservation of only
805 af/y (Town of Broadus, Application HNo, 9?53wr&2§}*

256, It is established to the satisfaction of the Board that
£05 af/v is a conservative amount of water necessarv for the purpose
of the reservation to the vear 1265 (Finéings 11 through 23).

27. Adoption of a reservation of ground water for the Town of

" Broadus would have a negligible environmental impact (Draft EIS,
Vol. I, po. 173 and ﬁ?&),

28. Adoption of 3 reservation of ground water for the Town of
Broadus would not affect the flow of the Yellowstone River (Draft
ELIS, Vol. 1, n. 174). )

29, Adooticon of a reservation of ground water for the Town of
Broadus would help provide for anticipated deomestic, fire protection,
commercial, industrial, lawn watering, city parks, and related uses
{Town ot Broadug, narrative attachment subnmitted with Application Ho.
9953-v42TY.

30, Adoption of a reservation for the Town of Er@adusgwauld
provide a future supuly of ground water in an area where the develon-

ment of surface water for municivpal purposes is not practical (Find-
ings & through 9). |

31, Adoption of a rveservation of 805 af/v ground water for the
Town of Broadus does not veserve an excessive asmount of water (Findings
24 chrough 26).

32, 1t is established to the satisfaction of the Board that the
reservaticn 605 af/y of ground warer for the Town of Broadus for

municipal watey sunniv use is in the public interest and that there

g-»ﬂo

T T R P igA et e] g e - . ,
will ke avogress towdrd qccomplickment of rhe purnose of the reserva-

tlon witi reasonable Jdilipence in accordance with an wstablished olan
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Foeilonrs 23 throurn 31, Ton of Sroadus, Arplication Ho. 2053-r423).

CONCLUSIONS OF LAW

1. Chaprer 8, Ticle 89, R.C.M, 1947, and in particular, Section 89-890, R.C.M.
1947, suthorize the adoption by the Montana Hoard of Hatural Resources and Conserva-
tien of orders reserving water o qualified applicants for veservarion of water.

2. If ordered odopred, a reservation mast be ordered adopted in accordance
with Chaprer 2, Title 29, R.C.}. 1947, and any rules adopted thereunder.

3. The applicanc, Town of 3roadus. is a politicsl subdivision of the State of
Montana and as such is encitled to apply to reserve waters within the State of
Momtana in accordance with 89-890, R.C.M. 1947, znd any rules adopted thereunder.

&, All pertiment statutes and rules of the State of Montana heve been adhered

to in review of this reservation application, both by the Montana Department of

Natural Wesowrces and Conservaticon and by the Montana Beard of Hatuwral Resources

znd Conservation.

5. Based upon the above Iindings of Fact, and specifically based upon any
conditicn, limitation, or modificaticn of the full application appearing in said
Findiﬁgs, all pertinent criteriaz delincated in Section 89-0390, R.C.M. 1947, and
any rules adopted thereunder providing for the adoption of an order reserving water
have been met,

6. Norhing Found herein has bearing upon the stutus of water vights claimed
by the &pplicent ocher than those herein newly avplied for, nor does anmything found
herein have bearinm on the status of claimed warer vights of any other party except
in relation to those rishts herein newly applied for, to the extent necessary to

reach a conclusion herein.
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HATURAL RESOQURCES ANHD CONSERVATION
OF THE STATE OF MONTANA
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) |
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 10,004-r43E ) CLUSTONS QF LAW OF APPLI-
BY THE PARK COWSERVATION DISTRICT ) CATION NO., 10,004  v43B

). .

The above-entitled matter came on regularly for hearing starting
on or about Sectember &, 1977, in Billings, Montana, hefore the Montana
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll.. The Applicant appeared by and thr@ugh-
its counsel of record, Gary Spaeth. The Montana Department of Hatural
Resourres and Conservation appeared by and through its counsel of ra-
cord, Richard Gordon. The “ontana Department of Fish and Game ap-
peared by and through its counsel of record, F. Woodside Wright and
Clavton Herron. The lontana Department of Health and Envirommental
Sciences anpeared by and through its counsel of record, Mona Jamison.
Witnesses were duly sworn, and oral and documentary evidence was in-
troduced.

The Beard, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Park Comservation Distiyict Aprlication No. 10,004-v433;

~1é4-



FINDLNGS OF FACT

L. The Park Conscrvation Discrict has applied for a reservation

of 108,143 acre-feet of water per vear (af/y) with 2 maximum diversionary

(i1

flow vate of 752.6 cfs for ohe viar U7 to be used to irrigate

36.570 scres. On the average this request is for a diversion of 2.96
acre~feet per acvre with a maxinum flow rate of 1 cfs per 48.59 acres.
Water is requested from the Yellowstone River and the Shields River

For the vesy 2007. {&pplication 10,004-r438).

Findings Related to the Purpose of this Reservation (8%9-3350(3)(a}}.

2. The purpose of the rescrvation is to insure water availability
and adeguate streamflow for the futurzs aggricultural needs of the Park
7C@ﬂsérvatian Discrict (The Park Conservation District Application at
page 4} .

3., It is established to the satisfaction of the Board tnat a
purpose ol the reseuvation has been shown (Finding 2).

4. 4 reservacion of water is needed because it will secure a
DY iorLtj date for future develoorents that is earlier than the priority
dates auch developments would have if permits were obtained immediately
before construction or use began (Park Conservation District, Application
No. 10,004-c43B, p. 3).

¥

5. ‘the reservation is necded because there is a pr@liferating
world-wide demand for food, which is dependent on sufficient water
availability (The Park Conservation District Application at page 4).

6. A reservation is needed because there is competition for
warer in the Yellowstone River Basin which may affect the availabilicy
nf the Anplicant to ohtain 2 water right by permit in the future. This,

in turn, will also help promote the necessary nlanning {The Park Conser-

vaticn Bistrict Soplicationn at pape 40,

+

=176~
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on of the Board that che

et

[

7. 1t iz established to the sacistac
nead for 2 veservation of water has been shown (Findings 4 and 3).

Findings Reiated to oiho Amount of Water Hecessary for the Purpose of

L3

the Reservation (89-790(3Y{(z3).

8. The amount of water necessary for this reservation is the
amount required to irrigate the number of acres described in this
application that can veasonablvy be expecred to be completed by the Park
Conservation Districr by the vear 2007 (EIS).

9. The navment canacitv consists of total farm revenue minus all

o
Vo
e

|0

ts and is the maximum amount a water

costs except ilrvrigation woilur 2ol

{,

user could pay for water while maintaining a profitable gperation (Park
Conservation District, Applizacion 10,034-v438, p. 20).

13, The cropning pactern 5V‘58r£@ﬁi iy 20% for grain and 80% for
hav with 2 maximun pavmenc capacity not stated (The Park Conservation
District Arplication ac nase 22).

1L, A 730 on-larn cfiicicncy was assumed for sorinkler irrigation
and 357 for fleoed irvigation (The Park Conservation District Aoolication
at page L2).

12. Cenvevance losses wers estimated by formula and included in
the diversionarv requirsment needs (The Park Conservation District Ap-
nlicacion at pape 12 |

13, Peak Diversion requivements were caleculated using recommended
peak consumpiion use Cates for alfalfa divided by the oun-farm efficiency
{The Park Conservarion Discrict Apolication at page 12).

i4. The ecaleulated values for alfalfa equals 705 gpm per acre-

foot for floed irrigation and % =npm for side-roll sovrimklers. In the

Fy

casc of centey plvors, the pealkr vate war reduced o 5 gpm per acre

co vore closely march the infilerarieon rate of heavy zoils to the
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anplicarion rate of svstem (Thz Park Conservation District Application

n

ac page 113, 1
15. The svstem will 1of meet neak consumptive uses, but using the
soil profile as 4 moi.cul e Ueservois, Dhe aystem 1s sized somewhat below
4

that required to meet peunk consumptive uses. (The Park Conservation
District aApolication an page 13).

16. Alchousn cha Parx vonservacion Distryict has requeoted 102,143
acre-loet ner vear to irrvigate 36,370 acres, no additional irrigation
can be developed wich water Lrom the Shields River or scuthern Park County
nriag Ko the Yeliowscone Yiver unless reservoirs are built to
provide storage on these stronms (Pavk Conservation District, Applicatien!
No. 10,004-x438. o, 16).

17. The Park Consevvation District has no established plan for

providing the storapge necessary fo irrigate the acres that would use ¢
water Drom the shielus diver and Yellowstone tributaries (Fark Conser-
vation Discrict, Application Ho. 10,004-v43B, ». 11).

Lo, Of the 38,570 acres for which a reservation has been requested
by the Park Concervarion Distriet, only 21,664 can be considered to .
have plans sufficicent vo merit a reservation. |

19 A veasonable pyojection on the expansion of irrigation in 4
Park Countv bv toe Pari Conservation District by the vear 2007 would
be 11,664 acves. Using irvigetion factors of 2.96 acre-fest of warer E
ner acre, and 48.39 acres per oils, a veservation of water sufficient f
o irvigate 21,804 acres would be 64,125 acre-Ffeet.

2. [t ls established to rhe savisfaction of the Board chat 64,125 e
ware feer ner wear {(af/y) B is the amount of )
water necessarv fov the nurpos: of e vesevvation to the vear 2007 . N

4
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21, The roowersanion il contsibure coonomically Lo the public
“interesr., (The Pavl Conservation Jisreict Application at page 7).

22, The development of future irvication nrojects in Park County
and beneficial se nf warer will ~reuate jobs and increase the tax
revenuas (The Parik Conservation Discrict Aeplication at page 8).

Fr. From 1950 Do L%79, ohe waral populacion in Park County declined
7 percent. A maior reason was 1 lack of job ovnortunitiess (Draft EIS,
Vol. T, n. 12). |

24, The develonment of uew pumoing facilities, ditches, canals,
sprinkler svstems. and orhoer diversions will comtribute to the sconomic
gtaliility of the Councy (The Park Conservatien District Application at
paze 8).

25, lew irvigarion would increase income in Park County, both
for the favmers who would install che systems and for the leocal businesses

that would enjov increased sales resulting from the increase in agricul-

uld increzase the number of both on-farm

T
(3
%.L
)
=3
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tural income. Jdew ivvig:
and off-farm jobs (orafc Z15, Vol. I, ». 138),

26. The Pare Conservation Distvricc has an established plan for
completion of the nronosed facilities which will put reserved water to
use by tae vear 2000 (Paric Conservation District, Anplication e, 10,004-
oA 3h) .

27. v rveserving water for future beneficizal use, individual
ranchers and farmers have a more favorable timetable in which to accumu-
Lave tho capital neecded to finance, to take maximum advantage of favor-
able chamves La the agriculcural market, or to utilize rhe most contem-
noraty techmoelooy cvaliable in werer delivery svstems (Park Conservation

Jistrict Annlication at page 53
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e e mlan of ot Park Conservarion District is net speculative
and is documented to the highest deszree of derail possible (Park Con-

servation Districry,

“B . The veservarion saall be put to use within reasonable diligence

and the nlan imcludes 2 bona f£ide intent and ability to use the water
regerved 38 projccted.

23, Decaileg aianning_af discriecr sroiects will be acceomplished
rhrough funds made availabe by the Montana Legislature or Park County
mili Levy. The Department of Jaturnl Resources and Conservation's
Terhnicnl Assistance VProcvoam will nbao boe usedl {(The Park Conservation

Bistrict Apwlication ac oape 3.

71. The foavrd ls satisfiel there will be propress toward completion

of construction of uihe Zacilities wizn veasonable diligence according
to an established olan which Inciludes the economic feasibility of each
projsct, o s0lls aad o CLassiflcalion analvsis showing the suit-
abilicy of Langs Do sosuaiy Lrrication, and possible sources of funding.

32, A reservation sufficienc co irvigate 21,664 acres is in the
pubiic interest Decaus: 1l is vaasonible to expect that the Park Conser-
vation District will irvigare an additional 21,664 acres by the vear
2007.

33, Ir 45 established co the satisfaction of the Board that the
rosorvabion of 64,125 acrs fect ner vedry (a5/v) whicn is

: to b uscd ror grrisation is in che publit incoevest and chat there

will be progress foward completion of the §Q.illtv and accomplishment

#

¥

of the purpeose with roasonavic Jdilisence in accordance with an established”

nlan.
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COUCLUSTIONS OF LAW

1. Chgnrzr 3 Wirte e g ¢ MM 1847 arnd in particulay, Section
S0.%00 R, 001 10T authorizes the adontion by the Montana Board of

k]

Narural Besourc:s and Comservarion of ovders rveserving water to qualified

avplicants for reservations of water.

2 ¥ grderec adopted, a reservation must be ordered adopted in

EN

[+

accordance with Chanter %, Title 89, N.C.W. 1947, and anv rules adopted
thersunder.
3. The Apolicant, the Park Conservation District is a political

subdivizion »¢ the ‘iane ~F ¥Montana and as such is entitled te apply

te resérve waters wigbin the Stata of Yontana in accordance with Section
39-890, 2.0.M. 1247, omnd anv rules adonted thersunder.

4. All periinent sratutes and.ruieﬁ of the State of Montana have
been adhered to in the review of rhis reservation Appiieéti@n, both by
rhe YMonrcana Deparimons of datural Resources and Conservation and by the
‘Montana Board of Naiural Resources and Conservation.

5. Based upon rthe above Findings of Fact, and specifically based
uncn any condifion, limitaticn, or modificaction of the full Application
avgeafing in sald Findings, ail pertinent criteria delineated at Section
59-390, R.C.M. i?Q?, and any vules dopred thereunder providing for the
adoption ¢f an order raserving water have been mer,

6. Jething found herein has bearing upon the status éf water

rights claimed by the Applicant other than those herein newly appliaed

for, ner does anything found herein have bearing on the status of claimed

s 11

ntz of any ocvher party excent in reliation to those rights
nerein newly applicd for, fo the encent necessary to veach a conclusion

herein,
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REFORE THE RBOARD OF
HATURAL RESOURCES ARD COHSERVATION
OF THE STATE OF HONTANA
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)
1IN THE MATTER OF APPLICATION FUR } FINDINGS OF FACT ARD COH-
RESERVATION OF WATER NO. 9%48-v42M ) CLUSIONS OF LAW OF AFPPLI-
BY THE SWEET GRASS CONSERVATION DISTRIC g CATION NO. 9948.r42M
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The zbove-entitled matter came on regularly for hearing starting
en or about September &, 1%77, in Billings, E@ntaﬁag before the Montana
‘Board of Natural Resources and Comservatiom and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
cthrough its counsel of record, Gary Spaeth. The Montana Department of
Natural Rescurces and Conservation appeared by and through its counsel
of record, Richard Gordon. The Montana Departmenc of Fish and Game
appeared by and through its counsel of record, F. Woodside Wright and
Clayton Herron. The Montana Department of Health and Envircommental
Sciences appeared by and through its counsel of record, Mona Jamison.
Witnesses were duly sworn, and oral and documentary evidence was in-
troduced.

The Beard, having read and fully considered the complete record,
makes the fellowing Findings of Fact and Conclusions of Law relaring

to the Sweet Grass Conservation District, Application No, 9548-r42i.
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FINDNGS OF FACT

1. The Sweet Grass Conservation District has applied for a
regservation of 55,822 acre-feet of water per year (af/y) with a meximum
diversionary flow vate of 438.7 cubic feet per second (cfs) te be used
toe lrrigate 15,310 acres. On the average this %Equ@st is for a diversion
of 3.02 acre-feet per acre with a maximum flow rate of 1 cofs per 42.19.
acres, Wster is requested from the Yellowstone River, Sweet Grass Creek,
Big Timber Creek, and other tributaries to the Yeliﬁéstane River for
the year 2007, (Application Ho. 9942-v42¥).

Findings Related to the Purpcse of this Reservation (85-890(3){(a)).

2. The purpose of the reservation is to insure water a&ailabiiity
and adequate streamflow for the future agricultural neads of the Sweat
Grass Conservation District {(The Sweet Grass Conservation ﬁistricé Ap-
plication at page 4).

3. It is established to the satisfaction of the Board that a
purpose of the reservation has been shown (Finding 2).

4, A reservation of water is needed because it will secufe a
pricrity date for furure developments that is earlier than the priority
dates such developments would have if permits were obtained immediately
before construction or use began (Sweet Grass Conservation Bistrict,
Application No. 9943-142M, p. 5).

5. The reservation is needed because there is a proliferating
worlid-wide demand for food, which is dependent on sufficient water
aveilability (The Sweet Grass Conservation District Application at page
4).

&. A reservation iz needed because there is competition for water

in the Yellowstone River Basin which may zffect the avallability of the

5%’32-



Applicant to obtain a water right by permit in the future. This, in
turn, will alse help promote the necessary planning (The Sweet Grass
Conservation District‘&pplicati@n at page 5).

7. It is established to the satisfaction of the Board that the
need for a reservation of water has been shown (Findings & and 5).

Findings Related to the Amount of Water Necessary for the Purpose of

the Reservation (89-390(3){(c)).

8. The amount of water necessary for this reservaﬁi@n is the
amount regquired to irrigate the number of acres described im this ap-
plicati@ﬁ that can reascnably be expected to be completed by the Sweet
Grass Conservatiom District by the vear 2007 (EIS).

9. The payment capacity consists of total farm revenue minus all
costs except irrigation water costs and is the maximum amount a water
user could pay for water while maintaining a profitable operation
(Sweet Grass Conservation District, Application No. 9948-r42M, p. 23).

10, The cropping pattern by percent is 20% for grain and 80% for
hay with a maximum capacity not stated (The Sweet Grass Conservaticn
District Application at page 26).

11. A 90% on-farm irrigation efficiency was assumed for sprimkler
irrigation and 607 for fleood irrigation (The Sweet Grass C@nservatién
District Application at page 13).

%

12. Conveyance losses were estimated by formula and included in

the diversionary requirement needs {The Swest Grass Congervatiom District

Application at page 12).
13. Peak Diversion requirements were calculated using recommended
peak consumption use rates for alfalfa divided by the on-farm efficiency

{The Sweet Grass Conszervation Distriect Applicaticn at page 12).
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14. The calculated values for alfalfa equals 9 gpm per acre-foot
for flood irrigation and 7 gpm for side-rcll sprinklers. In the case
of ecenter pivots, the peak rate was reduced to 5.6 to & gpm per acre
to more closely match the infiltration rate of heavy soils to the ap-
plicaction rate of system {T&e Sweet Grass Conservation District Applica-
tion at page 12}. |

15, The system will not meet peak consumptive uses, but using the
goll profile as a moisture resarvoir, the system is sized somewhat below
that required to meet peak cens&mptive ugas {The Sweet Grass Conservation
District Application at page 12).

16. Although the Sweet Grass Conservation District has reguested
55,322 acre-feet per year to irvigste 18,510 acres, no additional ir-
rigation can be developed with water from the requested water sources
"unless reservoirs are built to provide storage on these strsams (Sweet
Grass Conmservation Distriet, Application No. 9948-r42M, pp. 17-18).

17. The Sweet Crass Conservation District has not submitted and
has no established plan for providing the storage necessary to irrigate
the zcres that would use water from the Sweet Grass drainsge.

18, ©Of the 13,510 acres for which a reservatieﬁ has been requested
by the Sweet Grass Conservation District, only 15,313 can be considered
to have plans sufficient te merit a reservation.

12. A reasonable projection on the =xpansion of ixrrigation in Sweet
Grass County by the Sweet Grass Conservation Distriet by the vear 2007
would be 15,313 acres. Using irvigation factors of 3.02 acre-feet of
water per acre, and 42.19 acres per cfs, a reservation of water sufficient
to irrigate 15,313 acres would be 46,245 acre-feetr with a maximum diver-

slonary flow rate of 362 4 cfs.
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70. It is established to the satisfaction of the Board that
46,245 affy with 2 maximum diversionary flow vate of 363.4 cfs is the
amcunt of water necessary for the purpose of the reservastion to the vear
2067,

Findines Related to the Public Interest (89-2390(3)(d)).

21. The reservation will contribute economically to the public
interest (The Sweet Grass Conservation District Application 2t page 8).

22, The development of future irrigation projects in Sweet (Grass
County and beneficial use of water will create jcobs and increase the
tax revenues {(The Swest Grass Conservation District Application at
page &}.

23, From 1960 to 1%70, the rural population in Sweet Grass County
declined 9.4 percent. A major reason was a lack of job opportunities
{Draft EIS, Vol. I, p. 101}).

24, The development of new pumping facilities, ditches, canals,
sprinkler systems, and other diversions will contribute to the economic
stability of the County (The Sweet Grass Conservation Distriect Applica-
tion at page 8). |

25. Hew irrigation would increase income in Sweet Grass County,
both for the farmers who would install the systems and for the local
businesses that would enjoy increased sales resulting from the increase
in agficuitutai income. HNew irrigation would increase the number of
both on-farm and off-farm jcbs (Draft EIS, Veol. I, pq-lﬁé),

26. The Sweet Grass Conservation District has an established plan
for completion of the propused facilities which will put reserved water
to use by the year 2007 (Sweet Grass Conservation District, Application

Ho. 9943-r42H).
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27. PEe veserving water for future beneficial use, individual
ranchers and farmers have a more favorable timetable in which to ac-
cumulate the capital nesded to finance, to take maximum advantage of
favorable changes in the agricultural market, or te utilize the most
contemporary technology available in water delivery systems (Sweet
Grass Conservation District Application at page 24).

28. The élan of the Sweet Grass Conservation District is not
gpeculative and is documented to the highest of detail possible (Sweet
Grass Conservation District).

29. The reservation shall be put to use within reasonable diligence
and the plan includes a bona fide intent and ability to use the water
reserved as projected.

30, Detailed planning of district projects will be accomplished
through funds made available by the Montana Legislature or Sweat Grzss
County mill lewvy. 'The Department of Natural Resocurces and Conservation's
Technical Assistance Program will also be used (The Sweet CGrass Conser-
vation District Application at page 3).

31. The Board is satisfied there will be progress toward completion
of construction of the facilities with reasonable diligence according to
an established plan which includes the economic feasibility of each
project, a soils and land classification analysis showing the suitabilicy
of lands to sustain irrigation, and possible sources of funding.

32. A reservation sufficient to irrigate 15,313 zeres is in the
public inrerest because it is reasonable teo expect the rhe Sweet Grass
Conservation District will irvigate an addirional 15,313 acres by the
year 2000.

13, It is established to the satisfaccion of the Board that the
reservation of 46,265 af/y with a maximum diversionary flow rate of 363.%

cfs to be used for irrigation is in the public interest and that there
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will be progress toward completicn of the facility and accomplishment

of the purpose with veasonable diligence in accordance with an established

plan.
CONCLUSIORS OF LAW

1. Chapter 8, Title 8%, R.C.M. 1947, and in particular, Section §
89-890, R.C.M. 1947, authorizes the adoption by the Montana Board of

Natural Resources and Conszervation of orders reserving water to qualified

iR

applicants for veservations of water,

2. 1If ordered adoptad, a reservation must be ordered adopted in
accordance with Chapter 8§, Title 8%, R.C.M. 1947, and any rules adopted
thereundar . 4

3. The Applicant, the Sweet Grass lonservation District, is a
political subdivisicn of the State of Montana and as such is entitled
to apply to reserve watevrs within the State of Montama in accordance q
with Section 89%-890, R.C.M. 1%47, and any rules adopted thereunder. -

4. All pertinent statutes and rules of the State of Montana have

-f

beeﬁ adhered to in the review of this reservation Application, both by
the Montana Department of Natural Resources and Conservation and by the
Montana Beard of Natural Resources and Lonservation.

5. Based unou the above Findings of Fact, and specifically based 4
upon any condition, limitation, or modificarion of the full Application

appearing in said Findings, all pertinent criteria delineated at Sectiom

89-890, R.C.M. 1947, and any rules adepted thereunder providing for the q
adoption of an order reserving water have been met.

6. HNothing found herein has bearing upon the status of water e

§

rights claimed by the Applicant other than those herein newly applied
for, nor does anvthing found herein have bearing on the status of claimed
water vights of any other party exmecspt in relation to those rights

herein pewly applied for, to the sxtent necessary to reach & conclusion

herein. : «137-



BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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FINDINGS OF FACT AND CON-
CLUSIONS OF LAW GF APPLI-
CATION WO, 9935-:430J

IN THE MATTER CF APPLICATIOHN FOR
RESERVATION OF WATER NO. 9935-ré434J BY
THE STILLWATER CONSERVATION DISTRICT

R Pt Seam® v e

e o d AT LR GG D WP MR WD I o e oo G RS mm o6 A BD e ST 4D MR 4D oin N S o i D WE T GE e ks 100 TR O SO R BT G TR A ok W5 0D G G4 Do OW GR wp w00 S SF o el G0 WE SR

The above-entitled matter came on regularly for hearing starting
on or about September 6, 1977, in Billings, Montzna, before the Montzna
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll” The Applicant appeared by and through
its counsel of record, Gary Spaeth. The Hontana Department of Natural
Resources and Conservation appeared by and through its counsel of re-
gord, Richard Gordon. The Montana Department of Fish and Game appeared
by and through its counsel of record, F. Woodside Wright and Clay.ocn
Herron., The Montana Department of Health and Environmentzl Sciences
appeared by and through its counsel of record, Monz Jamison. Witnesses
were duly sworn, and oral and documentary evidence was introduced,

The Board, having read and fully econsidered the complete recoxd,
makes the following Findings of Fact and Conclusions of Law relating

te the Stillwater Conservation District, Application Ho. 2935-r43QJ:
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FINDDNGS OF FACT

1. The Stillwster Comservarion District has applied for a reservation of

16,755 acre-feet of water per year {(af/y) with 2 mexime diversionary fiow rate of

122.1 cubic feet per second (cfs) to be used to lrrigare 5.290 acres. On the

average this reguest is for a diversion of 3.17 acre-feet per acre with 2 meximm
flow rate of 1 cfs per 43.33 acres. Water is requested from the Yellowstone River
and From the Stillwater River and other tributaries to the Yellowstome River for
the year 2000 [Application Ho. 9935-r430J).

Findings Related to the Purpcse of this Reservation (89-890(3)(a)).

2. The purpose of the reservation is to insure water availability and adequate

streamflow for the future agricultural needs of the Stillwater Conservation District.

{The Stillwater Conservation District Applicatiom at page 5).

3. It is established to the satisfaction of the Board that a purpose of the
reservation has been shown (Finding 2). |

h. A reservation of water is needed because it will secure a pricrity date
for future developments that is earlier than the pricricy dates such developments
would have if pemits were cbtained immediately before construction or use began
(Stillwater Conservation District, Applicacion No. 9935-x&30Q7, . 6).

5. The reservation is needed because there is 2 prolifevating world-wide
demand for food, which is dependent on sufficient water availsbility. (The Stillwater
Comservation District Application at page 6). |

6. A reservation is needed bevause theve is competition for water in the
Yellowstone River Basin which may affect the availsbility of the Applicant te chtain

a water tight by permic in the future. This, in tum, will also help pramte the

necessary plammdng.  (The Stillwater Conservation Ddstrict Application at page 6).
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7. It is established to the satisfactiom of the Board that the need
(Findings & and 5).

indings Belared to the Amount of Water Necessarv for the Purp

(89-89C(3) (c}).

reservation of warer has besn showmn

3. The amoumt of water necessary for this reservaticn is the smomt

required to irvigate the munber of acres described in this spplicaticn that con
ressonably be expected to be camleted by the Stillwater Conservation Diotrict
by the vear 2000 (ELS).

9. The payment capacity consists of total farm reverue minus all costs

except irrigation water costs and is the maximz

n awant a weter user could pay

for water while maintaining a profitable operation (Stillwater Conserv
District, Application Mo, 9935-r430QJ, p.-21).
10. The cropping pattarn by pereent is 207 for grain and &7 for hay with

a maximen payment capacity of $125.00 per acre. (The Stillwater Coms
District Application at page 12},

11. A 75% on-fzrm irrigation efficiency was assured for sprinkl

and 55% for fleod irrigation. (The Stillwater Conservation Distvict Applicstion
at page 123,

12. Conwveyance losses were estimated by formula and included in the diversion-

rent needs.  (The Stillwecer Conservation District Application st
page 12).

13. Pezk diversion requiremsr

its were calculated using reco

consumption use rates for alfalfs divided by the co-famm efficiency, (The
Stillwater Conservation District Application at page 12).

14, The calculated values for aifalfa equals 8 to 9 gpm per acve-foot for

flood ievigation and 6.5 to 7

grin for side-roll sprimkievs. In the case of

cemter pivots, the pesk rate was veduo

ore closely match the
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infiltration rate of heavy soils to the apnlicacion vate of system. (The Stillwater
Conservation District Apnlication at page 12).

15. The system will not meet pezk plant consurptive uses, but using the
scil profile as a moisture reserveir, the system is sized somewhat below that re-
gquired to meek peak consumptive vses. (The Stillwater Conservatiom District Ap- p
plication at page 12).

16, The diversion recuivement ranges from .59 cfs per 40 acres to 1.06 cfs

per 40 acves with an ammual vequirement ranging from 2 acre-feet per acre to 3.60 q

=

gore-feer per acre for an average of 3.17 acre-feet per acre with a ms

rvate of 43.33 acres per 1 cfs. (The Stillwater Conservation I}is;rict Application

at nage 12}, ’ q
17. All systems were designed to operate simultaneously, even on large

systams in lieu of a rotation system. <The Stillwater Conservation District-Applica-

ti@n at page 12). ‘ q
18, Using irrigation factors of 3.17 acre-feet per vear of water per acre,

and 43.33 acres per cfs, a reservation of water sufficient to irvigate 5,290 acres

would be 16,735 acre-feet with a m n diversionary flow of 122.1 cfs. p

19. It is established to the satisfaction of the Board thar 16,755 acre-feet

L
per vear with 2 maximm diversionarv flow rate of 122.1 cfs is the amount of water
necessary for the purpose of the reservarion to the year 2000, q

Findines Related to the Public Interest (39-3903(3(d)).

)

0. The reservation will contribute economically to the public interest. (The

A%

Stillwater Conservatiom District Application ar page 3). 4
21, The develomment of future irrization proiects in Stillwmter County and
beneficial use of water will create jobs and increase the tax vevemues., (The
Stillwater Comsecvarion District Applicarion at pape 3). <
22, From 1960 to 1970, che rural nopulation in Stillwater Comty declined 16.2
percent. A major reason was a lack of job opuortunities (Drafr EIS, Vol. 1, p. 101),
’ : ’ 4
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23. The development of new pumping facilivies, ditchas, casnals, sprinkler

systems, and other diversions will contribute to the e

onomic stability of the

Coumty. (The Stillwater Comservation District Application at page 8).

24, Hew irrigatiﬁz would increase income in Stillwater Coumty, hoth for
the farmers who would install the svstams and for the local businesses that

would enjov increased sales vesulting from the increasse in sgricultural income.

rigation would increase the mx

(Draft EIS, Vol. I, p. 136).

ther of both on-faim and off-farm jobo.

25. The Stillwater Comservation District has an established plem fov
cempletion of the proposed facilities which will put reserved weter to use by

the vear 2000 (Stillwater Conservation Distyict,

fpplication No, 9935-v4307).

26, By reserving water for future heneficial use, individuzl renchers and

farmers have a more favorable timetable in which To ac

late the capital

needed to finance, to take mexdiman

advemtage of favorable chenges in the agricultural
market, or to utilize the most contemporary technology available in water delivery
gystens. (Stillwater Cénsemati@n District Application at pages 5 and 6).

27. The plan of the Stillwater Conservation District is not speculative
andd iz documented to the highest degree of detall possible. (Stillwater Conservation
District). |

28, The reservation shall be put to use within reascnable diligence and

the plan includes a bonn fide intent snd abilicy to use the water veserved as
projected.

25. Detailed plamning of district projects will be acconplished through
furdds made available by the Mmtans Legislatme or Stillwater Coun

The Deperiment of Natural Resources and Conservation's Technical Assistenc

Progrom will also be used. (The Stillwater Comservation District Applicacicn at
page 3).
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2, Cthe Board is sanisfied there will be progress towsrd corpletion of con-
struction of the facilities with reascnable diiigence according to a:a:x, established
plan which includes the economic feasibilitv of each project, a soils znd land
classification analysis showing the suitability of lands to sustain irrigation, and
possbile sources of funding.

31, A reservation sufficient to lrrigate 5,290 acres is in the public intevest
because it is reasonable to expect that the Stiliwater Conservation District will
irrigate an additional § 260 acres by the vear 2000,

32. It is established to the satisfaction of the Roard that the reservation
of 16,755 af/y with a moximum diversionary flow rate of 122.1 cfs to be used for
irrigation is in the public interest and that there wiil orogress toward com-
pletion of the facility and accomplishment of the purpose with reasonable diligence
in accordance with an established plan.

CONCLUSTIONS OF LAW

1. Chpater &, Title 89, R.C.M. 1547, and in particular, Section 89-390,
R.C.M. 1947, authorize the adootion by the Montana Board of Matural Rescurces and
Conservation of orders reserving water to qualified applicants for reservatiom of
water.

2. If ordered adopted, a reservaticn must be ordered adopted in accordance
with Chapter 8, Title 8%, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Stillwater Consaervation Dismict,- is a political sub-
division of the State of Montana and as such is entitled to apply to reserve water
within the State of Mmtana in aceordance with 49-3%0, R.C.M. 1947, and any rules
adopted thereunder.

4. All perrinent statutes and tules of the State of Montana havé been adhered
to in review of this reservation application, both by the Montsna Department of
Matural Rescurces and Conservarion and by the Montana Board of Natural Resources

aad Conservation.
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5. Based upmn the above Findings of Fact, and specifically based uwpon amy
condivivn, limdrarion, or modification of che full application sppearing in said
Findings, 2ll pertinent criteria delineated in Sectiom 89830, R.C.M. 1547, and
any rules adopted therewnder providing for the adeoption of an order reserving
sxcer have Dueen met.

6. HNothing found herein has beaving upon the status of water righes
claimed by the Applicant other than those herein newly spplied for, mor does
goythiyg found herelin love kearing o vha oo of claimed water ﬁ?hts of any

other party except in relation to those rights herein newly applied for, to the

extent necessary to reach a conclusion herein.
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BEFORE THE BOARD OF
MATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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I8 THE MATTER OF APFLICATION FOR ); FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO, 99%44-r43D 3 CLUSICHS OF LAW JF AFPLI-
BY THE CARBON CONSERVATICN DISTRICT ) CATICN NO. 9944-r43D

) :
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The asbove-entitled matter came on regularly for hearing starting
on or about September &, 1977, in Billings, Montana, before the Montans
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll.  The Applicant appeared by and through
its counsel of record, Gary Spaeth. The Montana Department of Natural
Rescurces and Conservation appeared by and through its counsel of re-
cord, Richard Gordon. The Montana Department of Fish and CGame appeared
by and'éhr@ugh its counsel of record, F. Weodside Wright and Clavton
Herron. The Montana Department of Health and Environmental Sciences
appeared by and through its counsel of record, Mona Jamiscon. Witnesses
were duly sworn, and oral and documentary evidence was introduced,

| The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusicns ¢of Law relating

to the Carbon Conservation District Application No. 9944-v43D:.

.
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FINDINGS OF FACT

1. The Carbon Comservation District has applied for a reservation
of 47,557 acre-feet of water per vear (af/v) with a maximum diversionary
flow rate of 274.2 cubic feet per second (cfs) to be used to irrigate
21,015 acres. Om the average this request is for z diversiom of 2.26
acre-fest per acre with 2 maximum flow racte of 1 ofs per 76.64 acres.
Water is requested from the Yellowstone River, Clark Fork River, Rock
Creek, Red Lodge Creek, and cther tributaries of the Yellowstune River
for the vear 2007 ‘ ' {(Application No. 9944-v42D).

Findings Related to the Purpcose of this Reservation {(89-890{3)(a)).

2. The purpose of the veservation is to insure water avallability
snd adequate streamflow for the future agricultural needs of the Carbon
Comservation District (The Carbon-Conservation District Application at
page 4).

3. It is established to the satisfaction of the Board that s
purpose for the reservation has been shown (Finding 2).

4. A reservation of water is needed bhecause it will secure a
pricrity date for future developments that is earlier than the priority
dates such developments would have i1f permits were cbtained immediately
before construction or use began (Carbon Conservation District, Applica-
tion Mo, 9%44-r43D).

5. The reservation is needed because there is a proliferating
world-wide demand for fo@ég which is dependent on sufficient water
availability (The Carbon Conservation Disctrict Applicaticn at page 4).

4. A reservation is needed because there is competition for water
in the Yellowstone River Basin which may affect the availabiiitylﬁf the
Applicant to obtain a water vight by permit in the furure. This, in
turn, will also help promote the necessary planning (The Carbon Conser-

vation District Application at page 3).
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7. It is established to the satisfaction of the Board that the need for a
reservation of water has been shown (Findings 4 and 5).
Findings Belated to the Amount of Water Necessary for the Pur
(85-830(3) {e)) .

pose of the Reservaticn

8. The amamt of water necessary for this reservation is the amamt required
to irrigate the mmmber of acres described in this application that can ressonably be
expected te be campleted by the Carbon Conservation District by the year 2007 (EIS).

9. The paviment capacity consists of total farm revenue mirus all costs

except irrigation water costs and is the maxim

m amount a water user could pay for
water while maintaining a profitable operation (Carbon Comservation District,
dpplication No. 9944-v43D, p, 22).

16, The cropping pattexn by percent is 29% for grain and 407 for hay, 8% for

silage and 23% for cash crop in lower reaches with a maximom payment capacity of
$185.00 per acre, and 204 for grain and 807 for hay in both the intermediate and
higher reaches in the county for a madimm paywent capacity of $125.00 per acre. (The
Cgrbon Conservation District Application at page 24).

11, A 75% on-farm irvigation efficiency was assumed for sprinkler irrigation
and 557 rf@r flood irrigation. (The Carbon Conservation District fpplication at page
11}.

12, Comveyance losses were estimated by formuila and included in the diversion-

ary requirement needs. (The Carbon Conservation District Application at page 11),

13, Peak diversion requirements were calculated using recommended pesk con-

summtion use rates for alfalfa divided by the on-farm efficiency. (The Carbon
Conservation District Application at page 11).

14, ‘The caleulated values for alfalfa equals 7.5 to 3.9 gom per acve-foot for
£flood irvigscion and & At@ 7 gom for side-voll sprinklers. In the case of center

pivots, the pesk rate was reduced to € gpm per acre to move closely match the
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infiltration rate of heavy soils to the application rate of system. (The Carbon
Comservation District Application at page 11).

15, The system will not meet peak plant consumptive uses, but using the soil

orofile as a moistore veserveir, the system is sized somewhat below that required to

meet pesk consumptive uses. (The Carbon Comservation District foplication st page
11).

16, Although the Cérbﬁn Conservation District has requested 47,557 acre-feet
per year to irrigate 21,015 acres, no additional irrigation can be developed fram
Rock Creel and Red Lodge Creek unless reservoirs are built to provide stovage on
these stresms (Carbon Conservarion District, Applicarion Mo, 9944-r43D).

17. Carbon Conservation District has no established plan for providing the
storage necessary to irrigate the acres that would use weter from the Rock Cresk

| ndge Cresk drainages (Carbon Conservation District, Acpliecation No. 9%44-

k3D, p. 245).

18, Sufficient water is zvailable fiom the Yellowstone River and Clarks Fork
Rlver to irrigate aii acres described in the Application that o not propose to take
water from the Rock Creek and Red lodge Creek drainages (Carbon Comservation Distriet,
Application No. 9964-v43D, pp. 15 through 17).

19, Of the 21,0175 acres for which a reservarion has been requested by.the
Carbon Conservation District, only 16,330 can be considered to have plans sufficient
tc merit a reservation because 4,635 acres can be developed only if storage is
provided aﬁé the Application containg no plans for storage for these acres.

20. Of the 16,380 acres that can be considered to have plans only 10,03 acres

are comsidered by the Board to have sufficient plans to warrant a reservation.

21. A reasomable projection on the expansion of izrigati@a.in Carbon Cowmty
by the Carbon Conservation District by the year 2907 would be 10,035 acres. Using

irrigation factors of 7,26 acre-feet of water per acre, and 76.64 acres per cfs, a

-148-



reservation of water sufficienc to irrigate 10,034 acres would be 22,676 acre-feet
Cer ys.;ara
22. It is established to the satisfaction of the Board that 22,676 af/y is the

it of water necessary for the pu

pose of the reservation to the year 2007

23. The reservacion will contribute sconcrdceally to the public interest (The

Carbun Conservation District Application at page 7).

4. The develcoment of future irrigation projects in Carbon Cownty and beneficial

use of water will create jobs and increase the tax revenues (The Carbon Conservation
District Application at page 7).

25, From 1960 ro 1970, the rural population in Carbon Coumty declined 14,9
percent. A major reason was a lack of job opportunities (Draft EIS, Vol. I, p. 101).
26, The development of new pumping facilities, ditches, canals, sprinkler
systems, and other ﬁi\}ersians will contribute to the econcmic stability of the

County. (The Carbon Conservation District Application at page 8).

27. Hew irvigation would increase incame in Carbon County, both for the farmers
who would irstall the svstams and for the local businesses that would enjoy increased
sales resulting fram the increase in agricultural income. HNew ixrigation would
increase the nuwber of both an;fam and off-farm jobs. (Drafc EIS, Vol, I, p. 156},

28. The Carbon Cansérvatim Bistrict has an established plan for completion of
the proposed facilities which will put reserved water to use by the year 2007 (Carbon
Conservation District, applicacion Mo, 9944-r43Dy.

23, By reserving water for future aenef;icial use, individual ranchers and
farmers have a more favorable timetable in which to accumilate the capital needed to
finance, to tale maximm advantage of favorable changes in the agriculineral mevket,
or to utilize the most contemporary techmology available in water delivery systems,
(Carbon Conservation District Application at page 3).

32, The plen of the Carbon Comservation District is not spec

ative and is

ited bo the highest degree of detail possible., (Carbon Conservation Diatriet).
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31, The reservation shall be put to use within reasonable diligence and the
plan includes a bona fide intent and ability to use the water reserved as projected.

32. Detailed plamming of district projects will be accomplished through funds
mde available by the Montana Legisiature or Carbon County mill levy. The Department
of Matural Resoimees and Conservation's Technical Assistance Program will also be
wsed (The Carbon Cmgefvatim District Application at pace 3).

33. The Fo

rd is satisfied there will be progress toward completion of con-

struction of the facilities with reasonable diligence according to an estaclished
plan which includes the economic feasibility of each project, a scils snd lend

ng the sultabilicy of lends to sustain irrigetion, and

classification analysis shov
possible sources of funding.

34. A veservation sufficient to iyrigate 10,034 acres is in the public interest
because i_tf‘ is reascnable to expect that the Carbon Conservation District will irrigate
. an additional 10,034 acres by the year 2007.

35. 1t is established to the satisfaction of the Board that the reservation
of 22,676 acre-feet per year to be used for irrvigation is in the public interest and
that there will be progress toward completion of the facility and accomplishment of &
the purpose with reasonable diligence in accordance with an established plan,

CONCLUSIONS OF LAW

1. Chapter 8, Title 89, R.C.M. 1%47, and in particular, Secticn 89-8350,
R.C.M. 1947, authorizes the adoption by the Mmtana Board of Natural Resources and
Conservation of orders reserving water to qualified applimﬁzs for reservations of

water.

Z. If ovdered adopted, a veservation must be ordered adopted in accordance

with Chaprer 8, Title 39, R.C.M. 1947, and any rules adopred theremder,
3. The Applicant, the Carbon Conservation District, is a political subdivision

of the State of Montana and as such is ‘entitled to apply to reserve waters within

the Srate of Montana in accordance with Section 89-390, R.C.M. 1847, and any rules

aécgtgd thevs
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4. ALl pertinent statutes and rules of the State of Montana have besn adhered
to n the review of this reservation Application, both by the Montana Department of
Natural Resources and Conservation and by the Montena Board of Hatral Resources and
{ongervation.

5. Based upmn the above Findings of Fact, and specifically based won any

condition, limitacion, or modification of the full Application appearing in said

indings, all pertinent criteria delineated at Sectiom 85-890, R.C.M. 1947, and any

rules adopted theremder providing for the adoption of an oxder reserving water have

beon mot,

6. HNothing found herein has bearing upon the status of water rights claimed

by the Applicant other than those herein newly applied for, nor does anythin

herein have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly_applied for, to the extent necessary to

reach 2 eonclusion herein,
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BEFORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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FINDINGS (OF FACT AND CON-
CLUSIONS OF LAW OF APPLI-
CATION HO. 9%4S r4ZM

IN THE MATTER OF APPLICATION FOR
RESERVATION OF WATER NG. 9949-r&IM BY
THE YELLOWSTONE CONSERVATIOCH DISTRICT
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The above-entitled matter came on regularly for hearing starting
on or about September 6, 1977, in Billings, Montana, béf@re the Montana
Board of Natural Resocurces and Conservation and its duly appointed
Hearing Exsminer, James Driscell. The Applicant appeared by and through
its counsel of vecord, Gary Spaeth. The Montana Department of Natural
Resources and Conservation appeared by and through 1ts eounsel of re-
cord, Richard Gordon. The Montans Department of Fish and Game sappeared
by and threough its counsel of recerd, F. Woodside Wright and Clavten %
Herron. The Montana Department of Health and Environmental Sciences
appeared by and through its counsel of record, Mona Jamison. Witnesses
were duly sworn, and oral and documentary evidnece was introduced.

The Board, having read and fully considered the complete record,

makes the following Findings of Fact and Conclusions of Law relating

to the Tellowstone Conservation District, Application Ho. 9945-ré&IM.



FLIDINGS OF FACT

1. The Yellowstone Conservation District has applied for a reservarion of

57,963 acre-feet of water per year (af/y) with 2 maximm dversionary flow rate

of 378.2 cubic feet per second (cfs) to be used to irrigate 24,835 acres. On

the average this request is for a diversion of 2.33 acre-feet per acre with a

s flows vate of 1 ofs per 65.67 acres. Water is requested from the Yellowstone
River for the vear 2007 : " .(Application Mo. 9949-r47M) .
indines Related to the B

opose of this Reservation (89-290(3)(a)}.

2. The purpose of the reservation is to insure water availsbilicy amd
sdequate stremflow for the future agricultural needs of the Yellowstone Conservaticn
District. (The Yellowstone Conservation District Application at page 4).

3. It is established to the satisiactic:m of the Board that a purpose of
the reservation has been showmn (Finding 2).

4. A reservation of water is needed because it will secwe a priority

date for future developments that is earlier than the priority dates such developmen

would have if permits were obtained immediately before construction or use begen
(Yellowstone Conservation District, Application No. 9949-v42M, p. 6).

5. The reservation is needed because there is z proliferating world-wide
demand for food, which 1s dependent on sufficient water a&ailabilitya {(The Yellow-
gtone Conservation Bistrict Applicaticon at page 6).

6. A reservation is needed because there is competition for water in the
Yellowstone River Basin which may affect the availability of the Applicant to
- cbtain & water right by permit in the future. This, in turn, will zlsc help
pramote the necessary planning. (The Yellowstone Comservation District Application

at page 5.

=153

14

4

LA

o F



7. It is established to the satisfaction of the Board that the need for a -
reservation of water bas been shown (Findings 4 and 3).
Findings Related to the Amount of Water Necessary for the Purnose of the Resexvatiom
(59-8903) (). |

&, The amoumt of water necessary for this reservation is the amoumnt

required to irvigate the number of acres described in this application that can

rezsonably be expected to be completed by the Yellowstone Conservatiom District
by the vear 2007 (EIS). |

9. The payment capacity consists of total farm revenue mimus all costs

except irrigation water costs mnd is the max mint a water user could pay
for water while maintaining a profitable operaticn (Yellowstone Conservation
Bistriect, Application Mo, 994%-v42M, p. 23).

| -IG. The cm?ping pattern by perceng is 29% for grain and 407 for hay, 87%
for silage and 277 in cash crops with a nmescimen payment capacity of $240.00 per
acre. {The Yellowstane Conservation District Application at page 12).

11, A 75% on-farm irvigation efficiency was sssumed for sprinkler irvigation
and 557, for fleod irvigation. (The Yellowstone Consexvatiem Distvicr Application
at page 12).

12. Comweveance losses were estimated by formula and included in the
diversionary requirement needs. (The Yellawstone Conservetion District Application

at page 12},

13. Peak diversion requirvements were calculated using recomn d peak
consumption use rates for alfalfa divided by the on-farm efficiency. (The
Yellowstome Congervation District Application at page 12).

14. The caleulated values for alfalfa aqusls 11 ppm per acre-foot for
flocd irrigarion and 7 gom for side-roll sprinklers. In the case of center

pivots, the peak rate was veduced to € gpm per acre to move closely meteh the
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infiltration rate of heavy soils to rthe applicatign rate of svstem. (The Yellowstone
Censervation District Application at page 12).

15. The system will not meet peak plant consumptive uses, ot using the
hat below that

soil profile as a moisture reserveoir, the system is sized some
required fo meet peak consummtive uses. (The Yellowstone Conservatiom District
Application at page 12).

16. The diversiom requirement ranges from .53 cfs per &Q acres to 1.00 cfs
per 40 acres with an armual requirement ranging fram 2.23 acre-feet per acre to 3.08

acre-feer per acre for an average of 2.7 ncre-feet per acre with a maximem flow

rate of 65.67 acres per 1 cfé, (The Yellowstone Conservation District Application
at page 13),

17. All systems were designed to cperate simmltanecusly, even on large
systems in lieu of a rotation system. (The Yellowstone Conservation Distriet
Application at page 12).

18. Using iyxrigation factors of 2.23 acre-feet per year of water per acre,
and 65.67 acres per cfs, a reservation of water sufficient to irrigate 24,835 acres
would be 57,983 acre-feet with a maximm diversimmary flow of 373.2 cfs.

19, It is established to the satisfaction of the Board that 57,963 acre-
feet per year with a2 maximm diversionary flow vate of 57%2.2 cfs is the amount
of water neceésary for the pﬁrpose of the reservation to the year 2007,

Findings Related to the Public Interest (89-590(1)(d)).

20. The reservation will contribute economically to the public interest.
(The Yellowstone Conservation District Application st page 3).

21, The develcpment of funure irvigation pﬁ@jccts in Yellowstone Comty
and beneficial use of water will create jobs and increase the tax revenues.

{1l Yellowstone Conservation Distvict Application at page 8).

~ 155

73

g ¢ il

§ o



22. The developnent of new pumping facilities, ditches, cansls, sprinkler

systems, and other diversions will contribute to the econamic stability of the

“oumty.  (The Yellowstone Conservation District fpplication at nage 8).
23. Mew irrigation would increase income in Yellowstone County. both for

the farmers who would install the systems and for the local businesses that

would enjoy increased sales resulting from the increase in agricultural income.
New irrigation would increase the maber of both on-farm and aff;f&m jous.
{Drafr EIS, Vel. I, p. 15633

Z4. The Yellowstone Conservation District has an established plan for
campletion of the proposed facilities wihich will put reserved water to use by
the year 2007 (Yellowstome Conservation District, Application MNo. 9949-ré42M).

Fu

Z3. By reserving water for future beneficial use, individual ranch

&rs anc
farmers have a more favorable timetable in which to accumulate the capital

needed to finance, to take meximum advantage of favorable changes in the agricultural

- market, or to utilize the most comterporary technology available in water delivery
systems. (Yellowstone Conservation District Application at page 5).

26. The plan of the Yellowstone Conservation District is not speculative
ard is documented to the hishest degree of detail possible. (Yellowstone Conservatiom
Distydico).

27. The reservation shall be pub to use within reasonsble diligence and
the plan includes a bona fide intent and ability to use the water reserved as
projected.

25. Detailed planming of district projects will be accorplished thrmgh
funds made available by the Montana Legislature or Yellowstone County mill levy.
The Deparonmt of Matural Resources and Conservation's Techniecal Assistence
Fmﬁz&ﬁv will also be used. (The Yellowstone Conservation District Application

at page 3).
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2G. The Poard is satisfied there will be progress toward completion of

construction of the facilities with reascnable diligence according to an established

plan which includes the economic feasibility of each project, a seoils and land
classificarion analysis showing the sultability of lands to sustain drrigation,
and possible souxces of funding.

3. A reservation sufficient to irvigare 24,8535 acres is in the public
inteorest because it is reasonable to expect that the Yellowstone Conservation
District will irrigate an additional 24,335 acres by the year 2077,

11 It is established to the satisfaction of the Board that the reservation
of 57,963 af/y with a meccimem diversionary flow rate of 378.2 ofs to be used
for irrigcation is in the public interest and that there will be progress toward
capletion of the facilicy and accamplishment of the purpose with reasonsbie
diligence in accordance with an established plan.

CONCLUSIONS OF TAW

1. Chapter B, Title 89, R.C.M. 1947, and in particular; Section B9-89G,
R.C.M. 1947, authorize the adoptien by the Montane Hoard of Naturzl Resources
and Comservation of orders reserving water to qualified gpplicants for reservation
of water.

2, If crdered adonted, a reservation must be crdered adopted in accordance
with Chapter 8, Title 8%, R.C.M. 1947, and any rules adepted thereunder.

3. The Applicant, Yellowstone Conservarion District, is a political
subdivision of the State of Montana and as such is entitled to =pply to reserve
water within the State of Montana in accordance with 29-90, R.C.M. 1947, and
any rules adopted thereunder,

4. All pertinent statutes and rules of the Stare of Montana have been ad-
hered to in reviwcw of this reservation appiication, both by the Montane Department
of Natuwral Resources and Conservation and by the Montana Foard of MNatural Rescuvces

anel Congermbtion,
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5. fased upon the above Findings of Facc, and specifically based won any
condition limiration, or modification of the full application appesring in said
Findings, all pertinent criteria delineated in Seati@n.ggmggﬁ; B.C.M. 1947, and
any rules adopted thereunder providing for the adoption of an order reserving
water have bDeen met. |

6. MNMothing foumd hereim,has bearing upcn the status of water vights
claimed by the ﬁpplicaﬁt other than those herein newly spplied for, nor Jes
anything found herein have bearing on the status of claimed water rights of any
other party except in relation te those rights herein newly zpolied for, to the

extent necessary to reach a conclusion herein,
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EEFORE THE BOARD GF
NATURAL RESOURCES AND CONSERVATICON
OF THE STATE OF MONTANHA q
)
IN THE MATTER OF APPLICATIOHN FOR ) FINDINGS OF FACT AND CON-- -
RESERVATION OF WATER NO. 9552-r43F ) CLUSIONS OF LAW O APPLI-
BY THE BIG HORN CONSERVATION DISTRICT ) CATION NO., 9952-r43P F
) | :
The above-entitled matter came on vegularly for hearing starting
on or about September 6, 1977, in Billings, Montana, befors the

[ Y

Montana Board of Matural Resources and Conservation and its duly ap-
pointed Hearing Examiner, James Drisccll. The Applicant appeared by
and through its counsel of record, Gary Spaeth. The Montana Department P
of Watural Rescurces and Conservatiocn appeared by and through its caunﬁerk
of record, Richard Gordon. The Montana Department of Fish and Game

appeared by and through its counsel cof record, F. Woodside Wright 4

and Clayton Herron. The Montana Department of Health and Envirconmental

Sciences appeared by and through its counsel of record, Mona Jamison.

Witnesses were duly sworn, and oral and documentary evidence was in- 4
troduced.

The Board, having read and fully considered the comnlete vecord, -
makes the follewing Findings of Fact and Conclusions of Law velating §

to the Big Horn Conservation District Application No. 9952-x43P:

i
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FINDINGS OF FACT

1. The Big Horn Conservation District has épplied for a reservatiom of

21,200 acre~-feet of water per vear (af/y) with a mawimum diversionary flow rate
of 151 cubic fest per second (efs) to be used to irvigate %,045 acres. On the

average. this request is for a diversion of 2.20 acre-feet per acve with a mexi

flow rate of 1 cfs per 63.87 acres. Water Is requested from the Big Horn River
and the Tongue River for the vear 2007, 7 { Applicatien Ho. 9052-r43%).
Findings Related to the Purpose of this Reservatiom (89-850(3){a)).

2. The purnose of the reservation is o insure water availability and

uate sitveamflow for the future agricultural reeds of the Big Horn Comeervation
District. (The Big Horn Conservarion District Application at page 4).

3. It iz established to the satisfaction of the Board that a puzpose of
the reservation has bean shown (Finding 2).

needed because it will secure a priority

&, A reservation of water is

date for futire developments that is earlier than the prioricy dates such develo

would have if permits were obtained immediately before comstructiom or use begsn

(Big Horm Comservation District, Application No. 9952-¢d43P, p. 5).

5. The reservation is needed because there is a proliferating world-wide
demand for fuod, which is dependent on sufficient water availability. (The Big
Hern Conservation District Application at page 4). |

&. A reservation is needed beacause there is competition for water in the
Yellowstone River Basin which may affect the availability of the Applicant to
chtain a water vight by permit in the future, This, in turn, will alsc help
promote the necessary planndng.  (The Big Horn Conservarion District Applicatiom

at pape 5).
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7. It is established to the satisfaction of the Board rhat the need for a

veservation of water has been shown (Findings 4 and 5).

Findings Related to the Amount of Water Necessarv for the Purpose of the Reservation

(89-390(3) (c}).

8. The amount of water necessary for this reservation is the amamt
required to irrivate the number of acres described in this application that can
reasonably be expected to be completed by the Big Homm Conmservation District by
the year 2007 (EIS).

9. The payment capacity comsists of totzl farm revere mimms all costs
excapt lrrvigation water costs and is the maximm amomt a water user could pay
for water while mmmiﬁiﬂg a profitable operation (Big Horm Conservation District,
Application Ho. 9952-r43P, p. 21).

10. The cropping pattern by percenc.is 287 for grain and 567 for hay, 37%

for silase and 15% for cash crops in the Bipg Howm River Basin with a maximmm
paymmt capacity of $200.00 per acre. (The Big Horn Conservation Distriect
fpplication at page 23).

11, A 750 on-farm irrvigation efficiency was assumed for sprinkler irrigation
and 55% for flood irrization., (The Big Horn Conservatiom District Application

at page 10).

12. Conveyance losses were estimated by formula and included in the diversion-

ary vequirement needs. (The Big Horn Conservation District Application at page 10).

13. Pesk diversion requiraments were calculated using recormended pesk
consumption use rates for alfalfa divided by the on-famm efficlency. (The
Big Horm Conservation District épplication at page 10).

14. The calculated values for alfulfa equals 11 gp@ par acre-foot for

flood irvigation and 7 gpm for side-roll sprinklers, In the case of cenber

pivots, the peak rate was veduced to 6 gpm per acve o more closely match the
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infilcration rate of heavy soils to the application rate of system. (The Big lom

Conservation Distriet Applicacion at page 105

15. The system will not meet peak plant consumptive uses, bat using the
soil ?mfile as a moisture reserwoir, the system is sized scmewhat below that
required to meet peak consuptive uses. (The Big Hom Conservation Distxice
Application at page 10).

16. The diversion requirenent ranges from .54 ofs per 40 acres to i 00 efs
per 40 acves with an annual requirement ranging fram 2,09 acre-feet per acre to

2.85 acre-feet per acre for an average of 2.20 acre-feet per acre with a maxi

flow rate of 63.87 acres per 1 cfs.  (The Big Horn Congervation District Application
at paze 11).

17. All svstems were designed to operate

wly, even on large
gystans in lieu of 2 votatiom system. (The Big Horn Comservation District
Application at page 10).

18, Using irrigation facrors of 2.70 acre-feet per vear of water per acre,
and 63.87 acres per cfs, a reservation of water sufficient to irvigate 9,175 acres
would be 20,185 acre-feet with a maximm diversionary flow of 143.3 ofs.

19. It is established to the satisfaction of the Board that 20,18% acre-
fect per vear with a maximam diversicnary flow rate of 143.3. cfs is the zmount
of water necessarv for the purpose of the reservation to the vear 2097.

1S{(a} A reservation of water has been yranted to the Department of Nanwal
Resources with the condition that the Department provide the Blg Horn Conservation
District’'s reservation request from the Tongue River to the Big Hom Conservation
District for 1,034 acre fect per vear.

19(b} Because of the Department of Hatural Resources’ Ressrvation In the

ve River and 1ts conditions, there is nw nesd for a veservation of any amount

of water in the Tonpe River for the Bip Homn Conservation Districe,
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Findines Related to the Public Interest (89-890(3)(dY).

20. The reservation will contribute econcmicallv to the public interest.
(The Big Horn Conservation District Application at page 7).

21, The development of future irrvigaticd projects in Big Hom County and
beneficial use of water will create jobs and increase the tax revermes. (The Big
Horn Conservation District, Testimony of Yugo Nayematsu, Tr. Vol. 29).

22. The development of new munping facilities, ditches, canals, sprinkler
systems, and other diversions will contyribute to the economic stability of the
County. |

23. Hew irvigation would increase income in Big Homm County, both for the
farmers who would install the systems and for the local businesses that would
enjov increased sales resulting from the.increase in agricultural income. Hew
irrigation would increase the mmber of both on-farm and off-farm jobs. (Draft
EIS, Vol. 1, p. 156).

24, The Big Hom Conservation District has an established plan for completion
of the proposed facilities which will put reserved water to use by the year 2067
{Big Hom Conmservation District, Application 9952-r43F).

25. By reserving water for future beneficial use, individual ranchers and
faymers have a more favorable timetable in which to accumilate the capital needed
to finance, to take maximm advantage of favorable changes in the asgricultural
market, or to utilize the most contemporary tectmology available in weter delivery
systems. (Big Horn Comservatiom OUlstrict Application at page 5).

26, The plan of the Big Homm Comservation District is not speculative and is

documented to the highest degree of detrail possible. (Big Horn Conservation Distrien).

27, The reservation shall be pur to use within reascnsble diligence and the

plan includes a bona Dide intent and ability to use the water reserved as projected.
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28. Detailed planning of district projects will be accamplished through fimds
made available by the Montana Legislanue or Big Hormm Comty mill levy. The
Deparoment of Matwral Rescurces and Conservation's Technical Assistance Program
will also be used. (The Rig Horn Consexvation District Application at page 3).

25. ‘The Board is satisfied there will be progress towsrd campletion of
comstruction of the facilities with reasonable diligence according to an established
plan which includes the econcmic feasibility of each project, a soils and land
classificarion analysis showing the suitability of lands to sustain irvigaticnm,
zred nossible sources of finding.

30. A reservarion sufficient ot irrigate 9,175 acres wirh water from the
Big Horn River is in the public interest because it is reasonsble to expect that
the Big Horn Conservation District will irrigate an additional 9,175 acres by
the vear 2007 |

31. It is established to the satisfaction of the Board that the reservation

of 209185éij from the Bilg Hdomn River wirh s maximm diversicnery flow rate of

1%3.8 . cfs to be used for irrigation is in the public interest and that there will
be progress toward completion of the facility and accorplishment of the murpose
with reascnable diligence in accordance with an established plen.

32. -Iﬁ: is further established by the Board that a condition of the Department
of Natural Resources’ reservation of water in the Tongue Eiver is to supply the
Biy Horm Comservation District with I, 70 acre-feet and a peak flow rate of 7.36c¢fs
to irrigate 470 acres, |

CONCLUSIONE OF 1AW

1. Chapter £, Ticle 89, R.C.M. 1947, and in particular, Section 85-8%0,
R.C.M. 1947, authorize the adoption by the Montana Board of Natural Resources

ation

and Consexvarion of orders reserving water to qualified applicsnts for reser

of water.

- 164



2. If ordered adopted, a reservarion must be ordered adopted in accordance
with Chapter 8, Titie 89, R.C.M. 1947, and anv rules adopted theraunder.

3. The Applicant, Big Homrn Conservation District, is a pelitical subdivisi
of the State of Montana and as such is entitled to apply to reserve water within
the State of Montana in accordance with 89-890, R.C.M. 1947, and any rules
adopted thereunder.

4., All pertinent statutes and rules of the State of Montanz have been ad-
hered to in review of this reservation application, borh by the Montana Department
of Natural Resources and Conservation and by the Montana Board of Hatural Resources
ang Conservation.

5. Based upon the above Findings of Fact, and specifically based upon any
condition, limltation, or modification of the full application gppearing in said
Findings, all pertinent criteriz delineated in Section 89-890, R.C.M. 1947, and
any rules adopted thereunder providing for the adoption of an order reserving
water have been met. -

&, Nothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those berein newly applied for, nor does
anything found herein have bearing on the status of claimed water fights of any
other party except in relation to those vights herein newly applied for, to the

extent necessary to reach a conclusion herein.
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BEFORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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) .
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION COF WATER NG, 10,003-r42KJ ) CLUSIONS OF LAW OF APPLI-
BY THE TREASURE CONSERVATICN DISTRICT ) TION NOG. 10,003-v42KJ

)

The above-entitled matter came on regularly for hearing starting
cn or about September &, 19277, in Billings, Montana, before the Montana
Boerd of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Drisccll. The Applicant appeared by and
through its counsel of record, Gary Spasth. The M@ntané Department of
Natural Rescurces and Conservation appeared by and through its counsel
of record, Richard Gordon. The Montana Department of Fish and Game
appeared by and through its counsel of vecord, F. Woodside Wright and
Clayton Herron., The Montana Department of Health and Envircnmental
Sciences appeared by and thyvough its counsel of vecord, Mona Jamiscon,
Witnesses were duly sworn, and oral and documentary evidence was in-
troduced.

The Board, having read and fully considered the comnlete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Treasure Conmservation District, Application No. 10,003-v42KJ:



FINDTUGS OF FACT

1. The Treaswe Conservation District has apolied for a reservation of
19,5978 acre-feetr of water per vear (af/y) with a wmaximum diversionary flow rate
of 129 cubic feet per second (cfs) to be used to irrigate 7,645 acres. On the
average this request is for a diversion of 2.61 acre-feet per acre with a mencimun
flow rate of 1 ofs per 59.26 acres. Water is requested from the Yellowstone River,
Big Horn River, Ssrpy Creek and Tullock Creek for the vear 2000.
(fpplication No. 10,003-T42KJ}.
Findines Related to the Purpose of this Reservation (89-550(3)(a)).

2. The purpose of the reservation is to insure water availability and
sdequate streart low for the futre agricultural needs of the Treaswre Comservation
District. (The Treasure Conservation District Application at page 4).

3. It is established to the satisfaction of the Board that a puopos

the reservation has been shown (Finding 2).

4. A reservation of water is needed because it will secure a pricrity

date for future developments that is earlier than the pricvity dates such developments

would have if permits were obtained immediately hefore construction or use begen
(Treasure Conservation District, Application Wo. 10,003-rd42KJ,, p. 5).

5. The reservation is needed because there is a proliferaring world-wide
demand for food, which is dependent on sufficlent water availsbility. (The
Treaé'arre Conservation District Apolicartion at pape 4.

6. A reservation is needed because there is comperition for water in the
Yellowstone River Basin which may affect the availabilicy of the Applicant to
cbtain a2 water right by permit in the future, This, in turn, will also help
pramote the necessary plarming.  (The Treasure Conservatiom Distriet Application

at page 5.
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7. Ir is established to the satisfacrion of the Board that the need for a
reservation of water has been shown (Findines & and 5) T.'
Findings Related to the Amount of Uster Necessary for the Purpose of the Reservation
{(89-890(3) (c} ). |

§. The amount of water necessary for this reservaticn is the amount
required to irrigate the merber of acres described in this avplication that can
reasonably be expected to be completed by the Treasure Comservation District by
the year 2000 (EIS).

4. The pavment capacity consists of total farm revenue mirms all costs
exeept lrripation water costs and is the meximm amount a water user could pay
for water while mointaining a profitable operation (Treasure Comservation Distriet,
Application fo. 10,003-r62¥7, p. 19).

10, The cropping pattern by percent is 247 for grain and 59% for hay, 37%
for storage and 4% for cash crops with a maximm payment capacity of
per acre. (The Treasuwre Conservation District Application at page 22).
11. A 507 mm-fam irripation efficiency was assumed for sprimkler irvigstion
and 60% for floocd irrication. (The Treasure Conservation Distvict Application
at page 11},
12. Corveyance losses were estimated by formula and included in the diversion-
ary requiranent needs. (The Treaswre Conservation District Application at page 12).

13. Peak diversion requirements were calculated using recomnended peak

consumption use rates for alfelfa divided by the on-farm efficiency, (The
Treasure Conservation Distriet Applicarion at page 13).

14. The calculated values for alfalfi eguals 11 gpm per acre-foot for
Fileoa drrigacion and 7 e for side-r5ll sprinklers. In che case of center

pivots. the peak rate was veduced to 5.6 to 6 gpm per acre to wore closely match the
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infiltrarion rate of hesvy soils co the mpplicovion rate of svstom.  (The Treasure
Conservation District Application at page 11).

15, The system will not meet peak plant consumtive uses, but using the
soil profile 28 a mwolsture veservoir, the svstem is sized samewhat below that
reqiived to meet pesk consumiive uses. (The Treasure Conservation District
Application at page 11).

16. The diversion 'requirement ranges fram .54 cfs per 40 acres to 1 00 cofs

per 40 acres with an ammual requirement ranging from 2.39 acre-feet per acre to

3.26 acre-feet per acre for an average of 2.61 acre-feet per acre with a maximmm

flow rate of 39.26 acres per 1 cfs. (The Treasure Conservation District Application
at pape 12}.

17. All systams were designed to operate simultanecusly, even on large
systens in lieu of a rotation svstem. (The Treasure Comservation District
Applicarion at page 11).

18, Using irrigation factors of 2.61 acre-fest per year of water per acre,
and 59.26 acres per cfs, a reservation of water sufficient to irrigate 7,035 acres
woild be 18,361 acre-feet with a maximm diversionary flow of 118.6 cfs.

19. 1t is estsblished to the satisfaction of rhe Board that 18,361 acre-
feet per vear with a maximm diversionarv flow vate of 113.6 ~fs is the amoumt
of water necessary for the purpose of the reservation to the veaxr 2000.

Findines Related to the Public Interest (35~890(3)(d)).

20, The reservation will contribute econamically to the public interest,
{The Treasure Comservation Distriecc Application at pape 8.

21. The development of future irrigacion projects in Treaswre Coumty and
beneficial use of wmter will creste jobs and incresse the tax reverues. (The
Tressure Congervation District Apnlicarien at page 3).

22. From 1960 to 1970, the rural ponulation in Treasure Coumty declined
20.% percent. A maior reascon was a lack of job oppovtumities (Drafc EIS, Vol.

i, . 1013,
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23. The developunt of new puping facilities, ditches, canals, sprinkier
systems, and other diversions will contribute to the economic stabilicvy of the
Coumty., (The Treasure Conservation District Application at pege 8).

24, HNew irrigation would increase incame in Treszsure Coumty, both for the

farmers who would install the svstoms and for the local businesses that would

enjoy increased sales resulting from the increase in agricultural income. New

irrigatien would increase the maber of both on-favm and off-farm jobs. (Draft
ETS, Vol. I, p. 156). |

25. The Treasure Conservation District has an established plan for campletion
of the provosed facilities which will put veserved weter to use by the year 2000
{Treasure Conservation District, Application No. 18,003-v42€KT).

25, By reserving water for future beneficial use, individual ranchers and

farmers hawe a move favorable timetable in which to accumilate the capital

aeeded to finance, to tale maximm advantage of favorable changes in the agricultural
market, or to utilize the most contemporary technology available in water delivery
systems. {(Treasure Comservation District Application at page 5).

27. The plan of the Treasure Conservation District is not speculative and

is documented to the highest degree of detail possible. (Treasure Conmservatiom
District).

28. The reservation shall be put to use within reasonable diligence and
the plan includes a bona fide intent and ability to uwse the water reserved as
srojected.

| 29, Detallcd planning of district projects will be accamplished thiough
finds made available by the Montana lepislatwre or Treasure County mill levy.
The Department of Hatural Resources and Comservation's Techmical Assistance

Program will also be used. (The Tressure Comservation District Application at

pame 3).
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30. The Board is satisfied there will be progress toward completion of

construction of the fucilities with reasonable diligence according to an estabiished

plan which includes the economic feasibility of each project, a soils and land
classification analysis showing the suirability of lands to sustain irrigation,
and possible sources of fimding.

31. A reservation sufficilent to irrirate 7,035 acres is in the pub'ic
interest because it is reascnable o ecxrent that the Treasure Conservation
District will irvigate an additional 7,035 acres by the vear 2000.

32. 1t is established to the satisfaction of the Board that the reservation
of 18,361 af/y with a maximen diversicnary flow rate of 118.6 cfs to be used for
irrigarion is in the public interest and that there will be progress toward com-
plation of the facility and accumplishment of the mupose with reasonsble diligence
in accordance with an established plan.

33. Bocause of the necessity of storage and because of the lack of any
plans for storase, it is pot established to the satisfaction of the Board that
there is a need for a reservation of water in Sarpy Creck or Tullock Creek, or
that a reservaticn on these creeks is in the public interest.

CONCLUSIONS OF 1an

1. Chapter 8, Title &2, R.C.M. 1947, and in particular, Section 85-3%0,
R.C.M. 1947, authorize the adoption by the Montana Board of Natural Resources
and Conservation of orders reserving water to qualified applicants for veservation

of warer,

2. 1f ouvdered adoptad, a reservotion sust be ordered adopred in accordance

with Chapter &, Titlc 89, R.C.M, 1947, and any rules adopted thereunder.

3. The Applicent, Treaswre Conservation District, is a political subdivision
of the State of Montana and as such 1s entitled to anply 2o veserve water within
the Stafe of Montana n accordance with 89-890, R.C.M. 1947, and any vules

auopied chorounner.
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4. ALl pertinent statutes and rules of the State of Montana have been ad-
hered to in review of this reservation anplication, both by the Montans Department

of Hatural Resources and Comservation and by the Montsma Board of Matural Rescurces

ang Comgervatrion,

5. BRased upon the sbove Findings of Fact, and specifically based upon any

condition, limltation, or wodification of the full spplicarion sppearing in said

Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 197, and
 any rules adopted thereunder providing for the

adopticn of an order reserving

water have been wet.

6. HNothing famnd herein has bearing upon the status of water rights
claimed by the Applicant other than those hevein newly spplied for, nor does
thing found herein have bearing on the_status of claimed water rights of any

other party except in relaticn to those rights hevein nsely spplied for, to the

extent niecessary to reach 2 comclusion hersin.
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BEFOKE THE BOARD OF
NATURAL RESOURCES AND CCHSERVATION
OF THE STATE OF HMONTANA
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J .
I THE MATTER OF AFPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 10,005-r42KJ )] CLUSIONS OF LAW UF APPLI-
BY THE ROSEBUD CONSERVATION DISTRICT ) CATICH NO. 10,005-r42¥J

)

The above-entitled matter came on regularly for heaving starting
on or about September 6, 1977, in Billings, Montana, before the
Montana Beard of Natural Rescurces and Conservation and its duly ap-
pointed Hearing Examiner, James Driscoll. The Applicant appeared by

and through its counsel of record, Gary Spazeth., The Montana Depart-

ment of Natural Resources and Conservation appeared by and through its

counsel of record, Richard Gordon. The Montana Department of Fish
and Game appeared by and through its counsel of record, F. Woodside
Wright and Clayton Herron. The Montana Department of Health and
Envircnmentsl Sciences appeared by and through its counsel of record,
Monz Jamison. Witnesses were duly sworn, and oral and documentary
gvidence was introudced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Resebud Conservation Disctrict, Application No. 10,005-r&2KJ:
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FRIODGS OF FACT

1. The Rosebud

Comservation Distoict has spplied for a reservation of

%4,12¢ acve-fest of water per vear (af/v) with a meximam

diversionary flow rate

of 585 cubic fest per se

wd {efs) to be used to irrigate 37,380 acyes. On the

¥

average this request is for a diversion of 2.52 acre-fest per acre with a m

fics vate of 1 efe per €3.96 acres. Water Is vequested from the Yellowstone River,
ud Creck and Armells Creek for the veasr 2000,

{Application No. 10,005-x42KJ).
Findings Related to the Purpose of this Reservation (89-890(3)(a)).
2. The purpose of the res

fm Riwg 558 7

4. A resepvation of watey is reeded because it will secre

date for fubwe develomments that is esrlier than the priovity dates such developmsn

woaild have if permits were obtained is

iately before emstyuction or use began

(Rosebud Conservation District, Application Mo, 10,005-r42RJ, p. 5).

5. The veservation is needed because there is a prolifevating world-wide

demand for food, which is dependent on sufficlent water svailshility, (The Rosebud
Conservatien District Application at page 4).

&. A reservatlon is nesded because there is cometition for water in the

Yellowstone Rlver Basin which may affect the availability of the Applicant to
obtain a water right by permit in the future. This, in fam, will also help
pramote the necessary plamidng.

at page 5).
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7. It ig established re rhe satisfaction of rhe PBoard that the need for a
reservation of water has been shown (Findings 4 and 3.

Findings Related to the Amount of Water Necessarv for the Purpose of the Heservaticn

(89-89C(3) (c)) .

£, The amount of water necessarv For this reservarion is the amount
rvequired to lrrigate the number of acres described in this application that can
reasonably be expected to be.campletéd by the Rosebud Conservation District by
the year 2000 (EIS).

3. The payoent capacity consists of total farm reverme mirus all costs
except irrigation water costs and is the maximum smount a water user could Day
for water while maintaining a profitable operation (Rosetud Conservation District,
Application No. 10,005-r42KT, p. 22).

10. The cropping pattern by percent is 19% for grain esmd 65% for hay, 5% for

silage and 11% for cash crops in the Yellowstone Basin for a maximum

capaclty of
$170.00 per acre, and 24% for grain, 59% for hay, 3% for silage, and 14% for cash
crops in the Tongue River Basin with a maximem payment capacity QfSl%é;G@ per
acre. (The Rosebud Conservation District Application at page 24).

11. A 754 on-farm irvigation efficiency was assumed for sprinkler irrigation
and 535% for fleod irrigation. (The Rosebud Conservation District Applicacion at

page 11).

12. Comveyance losses were estimated by formula and included in the diversicn-

ary reguirement needs. (The Hosebud Conservation District Application at page 11).

13, Peak diversion requirements were calculated using recommended pesk

consumption use vates for allfalfa divided by the on-farm efficiency. (The
Rosebud Conservation District Applicarion at page 115.

14. 'The calculated values for alfalfa equals 11 gpm per acre-foot for
flood lrrization and 7 gom for side-voll sprinklers. In the case of center

pivers, the peak rate was reduced to 5.5 to 6 gpm per acre to move closely match the
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. reservatiom venucst from the Teory

infiltrarion vate of heavv soils te the coplicavion vate of system. (The Rosebud
Conservarion Distries Application at page 11). |

15. The system will not meet peak plant consumptive uses, but using the
hat below that

soil profile as a moisture reservolr, the systom is sized soxm
required to meet vesk consurptive uéese {The Hogebud Crmservation Hlstrict
Agplication at page 11). |

16, The diversion requiremsnc vanges from .45 ofs per 40 acves to 1.00 ofs
per 40 acres with an armual requirement ranging fram 2.15 acre-feet per acre to

3.26 acre-feet per acre for zn aversge of 2.52 acre-feet per acre with a maxirem

fi&g rate of 63.86 acres per 1 cfs. (The Rosebud Conservation District Agé@licﬁtim
at page 12).

17. ALl svstems were designed to overate simsltanecusly, even on large
systems In lieu of a rotation system. (The Rosebud Conservation District
Application at page 11). | )

1;8,, Using irrigatiom factors of 2.52 acre-feet per year of water per acre,
andd 63.86 acres per cfs, a reservetion of warer sufficient to irvigate 34 525 acres

would be 87,003 acre-feet with an

IS ED #«.,« Flow of 56007 Cfge

1%, It is established to the satisfaction of the Board thar 87,003 acre-

gt

feet per vear with a maximen diversionarv flow rate of 340.7 cfs is the
of water necessary for the pupose of the reservation to the vear 2000,
| 19{a) Therc is no water available for the proposed iryvigation that would take
water from Rosebud and Armells Creels, and Rosebud Conservatiom Distyiet has no
plans to develop storage on these creeks. (Rosebud Conservatiom District, Application
Mo, 10,005-v42K3, po. 15 and 18).

19¢b) it has mot been established to the satisfaction of the -E@ard that there

is a need for reservation of water of any smounton Armells Creek snd Rosebud Creek.

15(c) A reservation of water has been granted to the Depar of Hatural

Resouvecs with the condicion that they provide the Rose

Congervation Uistrict’s

we River to the Rosebnd Conservarion Dlstrict of

7,364 af ly for 2,835 acres.
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19(3) Because of the Department of Natural Rescurces’ reservation and its

conditions, there is no need for a reservation of any amount of water in the Tongue

River for the Rosebud Conservation Districth.

i

Findings Related to the Public Interest ({89-820(3) (d)). %

20. The reservation will contribute econcmically to the public interest.
(The Rosebud Comservation District Application at page 7).

21, The development of future irrigatiom projects in Rosebud Comty and
beneficial use Qf water will create jobs and increasse the tax reverues. (The
Rosebud Conservation District Application at page 7).

22. From 1960 to 1570, the rural population in Rosebud County declined
2.5 percent. A major vesson was a lack of job opportumities (Draft EIS, Vol. 1,
p. 101). |

23. The develeopment of nee pmipi_ngwfacilities , ditches, camals, sprinkler
systems, and other diversions will coniwibute to the econcmic stability of the
County. (The Rosebud Conservation District Applicatiom at page 8).

24, Wew irrigation would increase incame in Rosebud County, both for the
farmers who would install the systems and for the local businesses that would
enjoy increased sales resulting from the increase in agricultural income. New
irrigation would increase the mumber of both on-farm and off-farm jobs. (Draft
EIS, Vel. I, p. 136). |

25. The Rosebud Conservation District has an established plan for completiom
of the proposed facilities which will put reserved water to use by the year 2000
{Rosebud Conservation District, Application Ro. 10,005-r42KF).

26. By reserving water for future beneficial use, individual ranchers and
farmers have a more faverable timetable in vhich to accoumilate the capital
neaded to finonce, to take maximm advantage of favorable changes in the agricultural
market, or to utilize the most contenporarv technology available in water delivery

systems. (Roseburd Conservation Districr Applicatiom at page 3).
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27. The vlan of the Rosebud Conservation Distvict is n@tlspecaiative and

iz documented to the highest degree of detail possible. (Rosebud Comservation
Dlstrict).

28. The reservation shall be put to use.within reasonable diligence and

the plan includes g bone fide intent and ability to use the water reserved
projectad. '

29. Detailed plarming

de svailable by the Montana Legislature or Rosebud County will levy.

of district projects will be accooplished

The ifwaétment of Matural Rescurces znd Conservaricon's Technicazl Assistasnce
Program will also be used. (The Rosebud Conservarion District Application st
pape 1),

10, The Board is satisfied there will be progress towerd complericn of
eomstruction of the facilities with ressonzble diligence according to an established
plan which includes the economic feasibility of esch project, a soils and lam§
classification analysis showing the suitability of lands to sustain ixvigatiem,
atel possible scurces of funding. |

31, A reservation sufficient to irrigare 34,523 acres 1s in the public
interest because it is reasonable tw expect that the Wosebud Conservation District
will irrigéte an additional 34,525 acres by the vear 2000,

32. It is estzblished to the satisfaction of the Poard that the reservation
of 87,003 affy with a maximum diversionary flow rate of 540.7 ¢fs to be used

for irrigation is in the public interest and that there will be progress toward

completion of the facility and sccamplishment of the purpose with reas
diligenme in accordance with an egtablished plan,

33. 1t is further established by the Board that a condition of the Depar tmen

of Natural Resources’ reservationm of water in the Tongue River is to supply the

Rosebud Conservatica District with 7,744 acre-feet and a pask flow rate of 44,4 ofs

to irrigate 2,835 scres.
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CONCIUSTONS OF LAY

1. Chapter 8, Title 39, R.C.M. 1947, and in particular, Section 89-850,
R.C.M. 1847, authorize the adoption by the Montana Board of Netural Resources
and Conservation of orders reserving water te qualified spplicemts for reservation
of water.

2. 1If ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 3, Tilte 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Rosebud Conmservation District, is a political subdivision
of the State of Montana and as such is entitled to apply to reserve water within
the State of Momtana in accordance with 85-8%0, R.C.M. 1947, and zny rules
adopted thereunder.

4, All pertinent statutes and rules cf the State of Montanz have bgen ad-

hered to in review of this reservation apolication, both by the Montana
Po ¥

of Natural Resources and Conservation and by the Montana Board of Natural Resouress
and Conservation.

5. Based upen the above Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full application sppearing in said
Findings, all pertinent criteria delineaced in Section 89-85G, R.C.M. 1947, and
any rules adopted thereunder providing for the adoptiom of an order reserving
water have been met.

&. HNothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor doss
anything found herein have bearing on the status of claimed water rights of ay
other party except in relation to those vights herein ina@ij@; appli@d for, to the

gxtent necessary to reach a conclusion herein.
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BEEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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| )
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9%947-vr42M )  CLUSIONS OF LAW OF APPLI-
BY THE NORTH CUSTER CONSERVATION ) CATION WO. 9947-r42m
DISTRICT g

The above-entitled matter came on regulsrly for hearing starting
en or about September §, 1977, in Billings, Montane, before the Montana
Board of Natural Rescurces and Conservatlon and its duly appointed
Hesring Examiner, James Priscoll. The Applicant zppesred by and through
its counsel of record, Gary Spaeth. The Montana Department of Natural
Regources and Conservation appeared by and through its counsel of re-
cord, Richard Gordem. The Montana Department of Fist aﬁd Game ap-
peared by and through its counsel of record, R. Woodside Wright and
Clayton Herrom. The Montana Department of Health and Environmental
Sciences appeared by and through its counsel of record, Mona Jamisen.
Utah Internatiomal, Inc., appeared by and through its counsel of re-
cord, Uzbaﬁ Roth. Intake Water Company appesred by and through its
counsel of record, Henry Loble. Witnesses were duly sworn, and coral
and documentary evidence was introduced,

The Bosrd, having read aznd fully considered the complete recerd,
makes the following Findings of Face ;né Conclusiong of Law zelsting

to the Horth Custer Conservation District, Application Mo, $947-r42M:
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FINDL¥S OF FACT

1. Table NCCD-1 swmmrizes the veruest for reserved water made by the Jorth

Custer Conservation District for the vear Z007 ' { Anplication Yo,

PhT-r42M, Table 1, em p. 13 and amended Table 1).

TABLE [CCD-1

HORTH CUSTER CONSERVATION DISTRICYT
RESERVATION REQULET

Tme of Irrisation Totals
: ]
L Pull- | g
| Service . ‘Vater- | %
Source i Irrigation soveading | Acres affy | cfs
| ‘ |
Yellowstone River I i : 3
Muarber of acres to be | |
Irvigared 7480 : f : 7,440
Water Request in Acre-Teet ;
ner vear 13,301 G 18,301
wimpam Diversionarv Tlow '
rate in cfs 123.4 3 i 23.4
: ‘
Tongue River |
Wurber ¢f Acres to be
Irrigated & 605 O L 4 ED5
Yater Request in Acre-feet ;
per year 10,897 3 19,897
Madman Diversionary Flow
rate in cfs £5.8 9 66.8
Powder Mainstem
Nurber of Acres to be
Irrigated 26,157 Z 5835 28.735
Vater Fequest in Acve-feet .
per vear 78, 48¢ 3.878 82,358
Maxime Diversionary Flow -
rate in cfs 566.9 12¢.3 69€ .2
Powder Tributaries
mber of Acres to he -
iﬁlg&ted £} égggﬁ ii 3@@ ‘
Water Request in Acre-feet ' ’
per year | 5 6,300 5,300
Maxbmgm Diversionary Flow
rate in cfs 0 430 420
i
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Findings Related to the Purpose of this Reservaticn (89-890(3)(a}).

2. The mopose of the reservation is to insure water availabilicy and

Flow for the funre agricultural needs of the North Custer Conservation

The North Custer Comservation Districr Application at page 5).

3. It is established to the satisfaction of the Poard that a purpose of the
mseméién has besn shown (Finding 2).
indings Related ro the Need for rhe Reservarion (89-850(3) (b)).

4, A reservaticn of water is needed because it will secure a pricr-ity date

for future developments that is earlier then the prioviry dates such developments

would have 1f permits were cbtained immediately before comstruction or use begen
(Morth Custer Comservation District, Application Mo, 9947-v42M, ». 7).
5. The reservation is neaded because there is a proliferating wrld-wide

demand for food, which is dependent on sufficient water availsbilicy (The North

Custer Conservation Distvict Application at page 4.

&, A reservaticm is needed because there is competition for weter in the
Yellowstone River Basin which may affect the availebility of the &pplicant te obtain
a water right by permit in the futuwe. This, in tuxn, will alsc help promote the
necessarv plamming (The North Custer Conservation District Application at page 7).

7. It is established to the satisfaction of the Board that the need for a
veservation of water has been shawn (Findings 4 and 5).
Findings Related to the Amount of Water Necessary for the Py
(89-8930(3) {c)) .

gpose of the Reservation

amamt of water necessary for this reservation is the smount required

to ircigate the muwber of acres described in this application that cam reasomably

¥pected to be completed by the North Custer
2907 {EIS).

Conservation Distriet by the vesr

9. The puyment capacity comsists of total farm o all costs ewcept

irrigation water costs and is the me

lmyn grownt a water user could pay for water
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while maintaining a profitable operation (North Custer Conservatiom Districe, Ap-
plication No. 9547-v42M, p. 20).

10, The crooping pattern bv percent is 137 for grain and 617 for hay, 5% for
silage and 13% for cash crop in the Kinsey area, 1Y% for grain, 55% for hav, 5% for
silage, and 117 for cash crops in the Tongus River Basin, and 12% for grain, 727 for
hay, 6% for silage, and 107 for cash crop in the Powder River Basin (Morth Custer
Comservation District Application at p. 12).

11. A 75% on-farm irrigation efficiency was assumed for sprirkder irvigation
and 55% for flood irrigation (The North Custer Comservation District Application
at o, 12),

12,

requivements needs (The North Custer Conservation District Application at page 12).

13. Pesk Diversion requirements were calculated using recommended peak cone
sumption use rates for alfalfa divided by the on-farm efficiency (The North Custer
Conservation District Application at page 12).

14, The North Custer Conservation Distrietr has requested 10,897 acre-feet per
vear (affv) and a pesk flow rate of 66.5 cubic feet per second (cfs) of its total
applied for amomt to irrigate 4,605 acres with water from the Tongue River {(North
Custer Conservation District, Applicatiom 9947-r42M, p. 13; Finding 1).

15. Without additional storage, sufficient wappropriated water is not avail-
able to provide the vequested water for the expansion of irrvigation in the Tongue
River Subbasin (Draft EIS, Vol. 1"‘.{; p. 265; Horth Custer Conservation District, Ap-
plication No. 9947-v42M, p. 14).

16. The North Custer Conservation District has no plans for the provision of
such needed storage in the Tongue River Subbasin (North Custer Conservation Distric,
Application 9947-142M).

17, leither individual irvipators nor groups of lrrigators alone could afford
to pav for the storsge needed in the Tongue River Subbasin (Draft EIS, Vol. TI, p.

247,

veyance losses were estimated by formula and included in the diversicnary

Y
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18. The Montana Deparrment of Hatural Resources and Comservation has applied
for a reservation of all the wappropriacted water in the Tongue Rlver in ovder to

provide such nesded storage to all existing and potential water users in the Tongue

River Subbasin enlarging the Uepartment’s existing =nd presently fully committed
Zing pa _ ¥

Tongue River Resexrvolr storage facility (Draft Addendum EIS, n. 15).

15. A conditicn of the water reservation given to the Department of Matural
Rescurces is that part of the reservation is to be used to satisfy the reguest of
the North Custer Conservation District from the Tongue River (Order of Booxd).

20. Unless reservolrs are built and stored water is made awmilable to irrigators,

w0 water is available for addivtional full-service ixrigation in the FPowder River
basin (North Custer Conservation District, Application Mo, 9947-r42M, pe. 14 and

15; Morth Custer Conservation District, Application Mo, 9947-r42M, Addencum No. 2},
21. The torth

Custer Conservation District has mo established plan for pro-

viding the storage mecessary to irrigate the acres that would use water from the

22. 1t has not been established to the satisfaction of the Poard that reservoirs
for stovage will be constructed and therefore the Poard does mot gramt 2 water re-
servation for full-service irrigation_ from the Powder Biver. |

23, Sufficienc water is available from the Yellowstome River to irrigate dhe
projecrs that will take water from the Yellowstone River (Draft EIS, Vol II, pp.

276 and 284).

24, The North Custer Comservatioun District has applied for a reservation of
18,301 acre-feet per year from the Yellowstome River to irricate 7,440 acres. .
{Application Mo, 9947-v42, o. 4).

25. This diversion vequirement ranges from .49 cfs per 40 acres to 1.00 cubic

feet per second for 40 acres wirth an srmual requives

nt ranging from 2.18 acre-feet

per acre te 3.40 acre-feet per acre for wn average of 2,46 acre-feet per scre md a

=154



-

maximim flow rate of
tion at page 13, and Addendum 1 of the Amended Anplication).

26. Using irrigation factors of .46 acre-feat per acre, a reservation of
water from the Yellowstone River sufficient to irrigate 7,440 acres would be 18,301
acre-feet per year and would be the asmount necessary for the purpose of the reserva-
tion for the year 2007,

27. The ¥orth Custer Conservation District has applied for z water reservation

from the Powder River and some of its rributaries for the purpose of ir-

_ rigating 2,585 acres from water from the Powder River and 4,200 acres from water
from tributaries of the Fowder River by use of waterspreading éé@plicati@n Mo, 9947-
4520, |

28, It is established to the satisfaction of the Board that 1.5 acre-feet per
acre is the amount of water necessary téﬂpraperiy'irrigate acreage by use of water-
spreading,

29. It is established to the satisfaction of the Board that the amomumt of the
water to meet the purpcse of the reservation of irrigating by waterspreading with
water from the Powder River for 2,535 acres and water from tributaries of the
Fowder River for 4,200 acres is 10,177 acre-feet per year.

30. It is established to the satisfaction of the Board that the amount of
water necessary to meet the muapose of the reservation is as follows:

ay 18,301 acre-feet per year from the Yellowstone River
b) 10,177 acre-feet per year from the Powder River and tributariss
of the Powder River and te be used for watsrspreading.

31. It is fimther established by the Board that a conditicon of the water
reservation granted to the Department of Hatural Resources for the Tongue River
will be to provide the water for the roquest {rom thé Tongue River of the North

Custer Conservation Districe of 10,897 af/v f@trggggg ACTES .
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Findings Related to the Public Interest (39-890(33(d)).

32. The res&mti@ﬁ will contributs economically to the mublic interest (The
Morth Custer Comservation District Application at page 9).

33. The developmenc of future irvigation projects in Morth Custer Coumty snd

use of water will create jobs and increase the tax revenuss (The North

Custer Crnservation District Application at page 9).

3. From 1960 to 1970, the rural population in Morth Custer C@imty declined
11.5 percent. A wsior réasan was a lack of jcb opportumities (Draft EIS, Vol I,
p. 101). |

35. The development of new puping facilities, ditches, canals, sprinkler

systems, and other diversions will contribute to the econcmic stabllity of the County,
(The North Custer Conservation District Application at page 9).

36. New irvigation would increase Income

in Morth Custer County, both for the
farmers who would install the systams and for the local businesses that would enjoy
imreased sales resulting from the increase in 3gricz.ﬁitvfal income, HNew frpigation
would increase the nuber of both on-fam and off-farm jobs. (Drafc EIS, Yol. I, .
156},

37. The Horth Custer (onservation District has an established plan for com-
pletion of the proposed faciiities which will put reseyved water to use by the year
2007 (Borth Custer Conservation District, Application Mo, 9947-v42M, op. 21 and 24).

38. By reserving water for future beneficial use, individual ranchers and

farmers have a more favorable timetable in which to accumul ate the capital needed o
finance, to take maximun advantage of favorable changes in the agriculiuwrzl merket,
or to utilize the most contemporary technology available in water delivery systeams.
(Morth Custer Conservation District Applicarion at pages 5 and 6).

39. The plan of the North Cusrer Conservation Distriet is ot speculative and
is docuiented to the highest degree of detail possible. (orth Custer Conservation
Dlstricc), ?

1A

47, The veservation shall be put to use within reasonable diligence and the
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plan includes a bona fide intent and abilily to use the water veserved as projected.

41, Detailed plamming of district projects will bhe accomplished through funds
made available by the 'E‘féz}ﬁtam legislature or North Custer County mill levy., The
E@path of Batwal Resowrces and Conservation's Techmical Assistance Program will
alsc be used. (The North Custer Conservation District Application at page 3).

42. The Board is satisfied there will be pmgress toward completion of con-
struction of the facilities with reasonable diligence according to zm established
plan which includes the economlc feasibility of each proiect, a scils and land
clagsification analysis showing the sultability of lands to sustain irrigation, and
possible sources of funding.

43, It is established to the satisfaction of the Beoard that the reservations
stated in Finding 30 are in the public inrerest.

HNCLUSIONS OF 1AW

1. Chapter 8, Title 39, R.C.H. 1947, and in particular, Section 59-890, R.C.M.

1947, authorizes the adoption by the Montana Board of Matural Resources and Con-
servation of orders reserviug water ts'qualified applicants for reservations of
water,

2. 1If crdered adopted, a reservation must be ordered adopted in accordance
with Chapter 3, Title 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, the North Custer Conservation District, is a political
subdivision of the State of Montana and as such is entitled to apply to reserve
waters within the State of Montana in accordance with Secticon 89-890, R.C.M, 1947,
and any rules adopted thereunder. |

4. ALl pertvinent statutes and rules of the State of Montana have been adhered
to in the review of this reservation Application, both by the Montzna Department of
Hatwural Resources and Congservation and by the Montana Boord of Natural Resources znd

Comaervation,

-187-

[

<EER

L

)

<4



non the above Findings of Fact, and specifically based won

&y

aring in said

condition, limitation, or modification of the full Avplicationm 2

Findings, all pertinent criteria delineated at Section §9-890, R.C.M. 1947, and any

v providing for the adoption of an order rveserving water hsve

&. Nothing found berein has bearing upon the status of water rights claimed 4
the Applicant other then those herein newly applied for, nor does smything

hevein heve besving on the status of claimed water rights of any other party except
in relation to those rights berein newly aspplied for, to the extent necessery to

reach a conclusion herein,
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REFORE THE BOARD OF
HATURAL RESGURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR 3 FINDINGS OF FACT AND COM-
RESERVATION OF WATER HO. 9943-r42J ) CLUSIONS OF LAW OF SPPLI-
RY THE POWDER RIVER CONSERVATION } CATION NO. 5%43-r42J
DISTRICT %

The above-entitled matter came on regularly for hearing starting
on or about September 8, 1977, in Billings, Montana, before the
Montana Board of Natural Resources and Conservation and its duly
appointed Hearing Examiner, James Driscoll. The Applicant appeared
by and through its counsel of record, Gary Spaeth. The Montana Depart-
ment of Natural Rescurces and Conservation appeared by and through its
counsel of record, Richard CGordon. The Montana Department of Fish
an& Game appeared by and through its counsel of record, F. Woodside
Wright and Clayton Herron. The Montana Department of Health and
Envirommental Sciences appeared bv and through its counsel of record,
Moma Jamison. Utah International, Inc. appeared by and through its
coungel of record, Henry Loble. Witnesses were duly swormn, and oral
and documentary evidence was introudced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Powder River Conservation District, Application No. 9943-v42J7-
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FINDINGS OF ¥ACT

ler River Comservation District has applied for a water reservation

for the vaar 2000 as follows:

ay 75,560 acre-feet per vear with z mescimgn dlversionary flow rate of
583.2 cofs from the Powder River .to irrizate 25,245 acres with Full-
service irrigation

) 6,180 acre-feet per year with a w
206 cfs from the Powder River to irvigate 4,120 acres by mes
waterspreading

n diversionary flow rate of
eans of

¢) 7,500 acre-feet per vear with a maximm diversicnary flow rate of
500 efs from Powder River tributaries to irrigate 5,000 acres by
means of waterspreading (Fowder River Conservatiom Blstrict Ap-
plication No. 9942-r43J, Table 1 and amended Table 1).

Findings Related to the Purpose of the Reservation (89-890(3)(a)).
2.

purpose of this reservation is to ensure that water will be availsble

thl], p. 4).

3. It is established to the satisfactiom of the Boasyd thet 3 purpos
reservation has been showm (Finding 2).
Findings Related to the Need for the Reservation (82-39G(3) (b)),

4, A reservation of water is needed because it will secure a priority date for
future developments that is earlier than the priovity dates such developmemts would
have if permits were cbtained immediately before comstruction or use begen (Powder
River Comservaricn Discriece, Application No. 9343-v42J, p. 6).

5. A reservation of water is needed because there is competition for water in

the Yellmmstone Basin which may affect the ebility of the Applicant to cbtain a water

right by perwit in the futwe (Fo
$943-v42T).

ey River Conservation District, Application No.

§. It is established to the sacisfaction of the Boar

sepvation of water has been shmay (Findings 4 and 5).
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Findinzs Related to the Anpount of Water decessarv for the Purpose of the Beservation

(89-890(3) (c)).

7. The Powder River Conservation District has no established plan for pro-
viding the storage necessary for its proposed full-service irrigation.

8. 1t is wnlikely that any future storage on the Powder River will provide a
substantial quanticy of water for irrigation (Tr. Vol. 32, pp. 17 and 18).

§. In the Powder Uver Subbasin, only irrigation by waterspreading could ex-
pand significantly unless inexpensive stored water were made available for irvigation
{(fraft EIS, Vol. II, p. 278).

1G. Tt has not been established to the satisfaction of the Foard that émy
amount of water should be reserved for full-service irrigation in Powder River Cowumcy
because no water is available or likely to be made available to satisfy the water
needs of full-service irrigation (Findinés 7 through 9).

11, Sufficient water is available in the Powder River Subbasin to irrigate the
waterspreading projects in the subbasin (Powder River Conservation District, Appli-
cation No, 9943-v62], p. 13).

12, Of the 34,365 acres for which a reservation has been requested by the
Pawder River Conservation District, only 9,120 can be considered to have plans suf-
ficient to merit a reservation because 25,245 acres can be developed only if storage
is provided, anc the Application contains no nlans for such storage (Findings 1 and
7 through L1).

13. A figure of 1.5 acre-feet per azcre of water is reasonable for waterspreading
and is more than rhe amoant requized_fbr waterspreading under good management (Ad-
denchm T of the Awended Application of Fuowder River Conservation Distrier)

4. Ir is established to the satisfaction of the PBoard that the smoun

o
By

water necessary for the purnuse of rhe reservation of supplying 1.5 azcre-feet per

acre of water for 9,120 scres is 13,680 acre-feet per vear.
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Findinrs Relaved to the Public Intervest (39-89C(3)(d)).

15. From 1960 to 1570 the vural population in Powder River Coumty declined 15.2
percent, A major resson was a lack of job opportunities (Draft EIS, Vol. I, p. 1C1).

16, New lrrigation would increase income in Powder River County, both for che

farmers wiwo would install the systems and for the local businesses that would anjoy

sed sales vesulting from the increase in agricultural income. New irrigation

wld incrvease the mmber of both on-farm and off-farm jobs (Draft EIS, Vol. I, p. 156).
17.

ler River Conservation District has an established plan for corpletion

osed facilities for which 2 reservatiom is granted that will put reserved

water to use by the year 2000 (Powder River Conservation District, Application No.
9943-rbd]).

18. A reservacion sufficilent to irrigate 9,120 acres is in the public interest

cause it is reasonasble to expect that the Powder River Conservacion District will
irrigate an adaitional 9,120 acres by the vesr 2000.

19. It is established to the satisfaction of the Board that the reservation of
13.,68@ 2f/y to be uscd for waterspraadine irrigation
is in the public interest and thar there will be progress toward completion of the
facility end accomplishment of the purpose with reasonable diligence in accordance
with an established plan (Findings 15 through 18).

CONCLUSIONS OF 1AW

1. Chapter 8, Title 83, R.C.M. 1547, md in particular, Section 59-89%0,
R.C.M. 1847, authorizes the adoption by the Montana Sosrd of Natural Resources and
Congervation of orders veserving water to qualified aspplicents for reservations of
water.

2. 1If ordexed adopced, 4 ruservation mist be ordeved adopted in accordamice

with Chapter &, Title 8%, R.C.HM. 1947, and any vules adopted there

3. The fpplicant, the Powder River (omservation Districet, is a political

subdivision of the State of Montana and as such is entitled o apply to reserve
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warers within the Scate of Montana in accordance with Section 89-8%0, R.C.M. 1947,
and any rules adopted therevmder,

4, All pertinent starutes and rules of the State of Mmtanz have been adhered
to in the review of this reservation Application, both by the Montana Department of
Narural Rescurces and Conservation and by the Momtana Board of Natural Rescurces and
Conservation.

5. Based upon the above Findings of Fact, and specifically based u.n anv
condition, limitation, or modification of the full Application appearing in said
Findings, all pertinent criteria delineated at Section 89-890, R.C.M. 1947, and any
rules adopted thereunder providing for the adoption of an order reserving water have
been met,

6. tothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those nevein newly applied for, nor does anything found
herein have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to rhe extent necessary to

reach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF HMONTAHNA
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)
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER NG, 9946-r42) ) CLUSIONS OF LAW OF APPLI-
BY THE PRAIRIE CONSERVATION DISTRICT ) CATION MO, 9%46-v42M

) .

The above-entitled matter came on regularly for hearing starting
on or about September 8, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of vecord, Gary Spaeth. The Montana Department
of Natural Rescurces and Conservation appeared by and through its
counsel of record, Kichard Gordon. The Montana Department of Fish
and Game appeared by and through its counsel of record, F. UWoodside
Wright and Clayton hervon. The Montana Department of Health and
Environmental Sciences appeared by and through its counsel of record,
Mona Jamison. Witnesses were duly sworn, and oral and documentary
evidnece was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Prairie Conservation District, Application Ko, 9546-ra2¥,
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FINDLIGS OF FACT

1. The Prairie Conservation District has applied for a reservation of 68,467
acre-feet of water per vear {(af/v) with a mawimum diversicnafy flow rate of 567.5
cubic feet per second (Cfs). Of this &mount?.68§@24 acre-feet and z peak diversionary
flaaw of 552.7 cfs are reguested for full-service ivvigation of 227,241 acres; 443 acre-
feet and a peak flow of 14.8 cfs are reguested for 295 acres of waterspreading. All
full-service irrigation would use warer from the Yellowstone River. All water-
spreading would use water from the Pasder River. On the averageg this request is
for a diversion of 3.04 acre-feet per acre and a meximm diversionary flow rate of 1
cfs per 39.71 acres for the vear 007, { Application Mo, 9946-r42M,

Table 1 as amended,) .

Findines Related to the Purpose of this Reservation (85-830(3)(a)).

2. The purpose of the reservation is to insure water availability and
adequate streamflow for the future apricuitural needs of the Prairie Conservation
District. (The Prairie Conservation District Application at page 4).

3. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown (Finding 2).

4. A reservation of water is needed because it will secure a priority
date for fubure developments that is earlier than the priority dates such developments
would have if permits were obrained immediately before comstruction or use began
(Prairie Conservation District, Application No. 9946-r&2M, p, 6).

5. The reservation is needed because there is a proliferating world-wide
danand for food, which is dependent on sufficient water availability. (The Prairie
Comservation District Application at page 4).

6. A reservation is needed because there is competition for water in the
Yellowstone River Basin which may affect the availabiliry of the Applicant to
ohtain a water right by permit in the future. This, 1n turn, will also help
pramote the necessary planning.  (The Prairie Conservacion District Application

ar page 9J.
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7. It is estahlisheel o the saristaction of the board that the need for a
reservation of warer has been shown (Findings 4 and 5).

Findings Related to the Amoumt of Water Necessary for the Purpose of the Feservation

{89-850(3) (<)) .

8. The amaumnt of water necessary for tﬁia reservation is the =
required to irvigate the mumber of acres described in this application that can
reasonably be expected to be completed by the Prairie Conservation District by
the year 2000 (EIS).

3. The payment capacity comsists of total farm revenus mimus all costs
except irrigation water costs and is the moimem ammmnt a water user could pay
for water while maintaining a profitable cperation (Prairie Conservation District,
Application No. 9946-v42M, p. 24).

1G. The cropping pattern by percent is 297 for grain and 387 for hay, 107
for silage and 23% for cash crops with a maximam pavment capacity of $240.00 per
acre. (The Prairie Conservation District Application at page 25).

11. A 75% on-farm irrigavion efficiency was assumed for sprinkler irvigation
and 557 for flood irrigation. (The Praivie Conservation District Application st
page 12},

1z2. Conveyance losses were estimared by formula and included in the diversion-
ary requirement needs. (The Prairie Conservation District Application at page 14).

13. Peak diversion requirements were calculated using recommended peak
consumption use rates for alfalfa divided bv the on-famm efficiency. (The

e 14) .

7
>

Prairie Conservatbion District Application at pa
i4. The caiculated values for olfalfs equals 11 grm per acre-foot for
flood irrvigation and 8 opm for side-rell sprivklers. In the case of center

Il

pivots, the peak rate was veduced to 6.5 gpm per acre to move closely match the

- 196~



jrfilerarion rate of heavy soils to the apnlicallon rate of sysfem. {A@j}pii{:&ti@ﬁ
9B46-v42H, at nage 14).

15. The system will oot meet peal nlan consumtive uses, but using the soll
nrofile as a moisture reservoir, the system is siced somewnat below that required o
meet pegk consumptive uses, (Application 9946-v42M, at page 14).

16, The diversion requirament ranges from .58 cfs per 40 acres to 1.00 cfs per
40 acres with an zmwal requirvement ranging from 2,25 acre-feet per acre to 3.07 acre-

~.

flow rate of

feet per acre for an average of 3.04 acre-feet per acre with a maximm
39.71 acres per 1 cfs. {(Application 2%945-r42M, at page 1).

17, a1l systems were designed to operate simultanecusly, even on large systems
in lieu of a rotacion system. (Application 9946-r&2M, at page 14).

18{aVUsing irrigarion factors of 3.04 acre-feet per vear of water per acre, and

40.24 acres per cfs, a reservarion of water sufficient to irrigate 22,241 acres would

be 63,024 acye-feer with a ma
River.

{(b) Using a waterspreading factor of 1.5 acre-feet per acre, the amount of
water needed for a reservation from the Powder River for waterspreading 295 acres is
443 affy.

19. It is established to the satisfaction of the Bﬁérd that 68,024 acre-feet
per vear with a maximn diversionary flow rate of 552.7 cfs is the amount of water
necessary for the purpose of the veservation to the yvear 2000, |

Findings Relared to the Public Intevest (39-890(3)(d3).

20. The reservation will contribute economically to the vublic interest. (Ap-
clication 9946-v42M, at page 4.
Z21. The develcpment of future irrigationm proiects in Prairie C@Lm!:v and benefi-
cial use of water will create jobs and increase the tax reverues. (Application 9946-
vhM, at page 3).
22 From 1960 to 1970, the rural population in Prairie County declined 24.4 per-

cent. A major reason was a lack of job ovvortumdties {(Dwaft EIS, Yol. I, p. 101).
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23, The development of new pumping facilities, ditches, camals, sprinkler
svetans, and other diversions will comtribute to the sconomic stability of the
Coumey.  (The Prairie Conservation District Application at page 8).

24. Wew irrigation would increase incame in Prairie Coumty, both for the
Farmers who would install the systems and for the local busiaesses tx“uﬁtémid)
enjov increased sales resulting from the increase m agricultural income, New
irrigation would increase the mmber of both on-farm and off-farm jobs. (Draft
EIS, Vol. I, p. 156).

25. The Prairie Conservation District has an established plen for completion
of the proposed facilities which will put raserved water to use by the year 2000
(Prairie Conservation District, Application No. 9946-r42tf).

26, By reserving water for future heneficial use, indivicdual ranchers and
farﬁﬁrs have a more favorable timetable in which to accumilate the capital

needed to finance, to take maxi

m advantage of favorable changes in the sgricultural
market, or to utilize the most contemporery technology available in water delivery
systens. (Prairie Conservation District Application at pages 5 and £).

27. The plan of the Prairie Conservation District is not speculative and
is documented to the hiphest degree of cdetail possible.  (Prairie Comservation
District)y.

28. The reservation shall be put o use within reascnable diligence and
the plan includes a bona fide intent and ability to use the wmter reserved as
projected.

29, Derailed plarming of district projects will be accomplished through
furds made available by the Montana Legislature or Prairie Comty mill levy.
The Depaviment of Natural Resources and Conservation's Technical Assistance
Prosram will also be used. (The Prairie Conservarion Discrict Application at

page 7).
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30, The Hoard is satisfied there will be vrogress toward completion of con-
struction of the facilizic: with veosoiwii. oiligence according to an established
plan wiich inclues the econcmic feasibility of each project, a soils and land
classificacion anaiysis showing the suitability of lands to sustsin irrigation, and

w

possible sources of funding.

31. A reservation sufficient to irvipate 22,536 acres is in the public intevest
because it is reasonable to expect that the Prairie Conservaticn District will
irrigate an additional 22,536 acres by the vear 2000.

32. It is established to the satisfaction of the Board that the reservation of
B8,487 afly with a maximon diversionary flow rate of 5352.7 cfs to be used for ir-
rigation is in the public interest and Ithat there will be orogress toward complerion
of the facility and accomplishment of the purpose with reasomable diligence in ac-

cordance with an established plan. -

33, It i3 ostablished to the satisfaction of the Board that the reservation of

63,467 acre-feet per vear is for 68,024 acre-feet per vear for full-service irrigation

from the Vellowstone River, and 443 acre-feet ver vear from the Powder River for

watersoreading.,

CONCLUSIONS OF LAW

1. Chapter 2, Title 8%, R.C.M., 1947, and in particular, Section 89-890,
R.C.M. 1947, authorize the adoprion by the Montana Board of Matural Resources and
Conservation of ovders reserving water to qualified applicants for reservation of
waTer, |

2. If ordered wiooted, a reservation must be ordered adopted in accordance
with Chapter 3, Title 39, R.CM. 1947, ond any rules adopted thereunder.

3. The 4policant, Prairie Couservation Distriet, 'is a volitical subdivision
of the State of Montana aid as such is entitled to apoly to reserve water within

the State of Montana in accordance with 82-890, R.C.M. 1947, and any rules adopted
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4. All pertinent starutes and rules of the State of Montanma have been ad-

hered to in veview of this reservation apniication, both by the Montana Department
of Hatural Rescurces and Conservacion and by the Momtana Board of Netural Rescurces
and Conservation,

S. Based upm the above Findings of Fact, and specifically based upon any
condivion, 1izaitatﬁ,m, or mpdification of the full application sppearing in said
Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 1847, and
any rules adopted thereumder providing for the adoption of an order reserving
water have been met.

6. lothing found herein has bearing upon the status of water rights
claimed bv the épplicant other than those herein newly applied for, nor does
anything found herein have bearing on the. status of claimed water rights of any
other party except in reiation to those rights herein newly applied for, to the

extent nncessary to reach a conclusion herein.
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BEFORE THE BOARD OF
MATURAL RESOURCES AND CONSERVATION |
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATION FOR 3 FINDINGS OF FACT AND COM-
RESERVATION OF WATER NG. $951-r42M ) CLUSICHS OF LAW 0% APPLI-
BY THE DAWSON CONSERVATICN DISTRICT ) CATION NO, 9951-r42M

)

The above-entitled matter came on regularly for hearing starting
on or about September 5, 1977, in Billings, Montana, before the Montana
Board of MNatural Resources and Conservation and its duly appointed
Heariag Examiner, James Driscoll. The Applicaent appeared by and through
its counsel of record, Gary Spaeth. The Montana Department of latural
Resources and Conservation appeared by and through its counsel of re-
card, Richard Gordon. The Montana Department of Fish and Game ap-
peared by and through its counsel of record, R. Woodside Wright and
Clavton Herron. The Montana Department of Health and Environmental
Sciences appeared by and through its counsel of record, Mona Jamison.
‘Witnesses were duly sworn, and oral and documentarv evidence was in-
tronduced,

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Dawson Conservation District, Application Be. 9951-r42M:
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FLIDINGS OF FACT

i. The Dowson Conservation District has applied for a reservation of

3

45,855 acre-feet of water per year (af/y) with a maxi

m diversicnary flow rate
of 330.8 cubic feet per seégnd {cfs) to be usad to irvigate 18,127 acres. On

the average this request is for a diversion of 2.53 acre-feet per acye with a2

m £low rate of 1 ofs per 56.80 acres. Water is vequested fram the Yellomustone
River for the wvear 1590. (ipplication No. 9951-v421, Table 1 =s smended).
Findings Related to the Purpose of this Reservarion (39-890(3)(a)}.

2. The purpose of the reservation is to insure water availability and
adequate streamflow for the future agricultural needs of the Dawson Conservation
Bistrict., (The Dewson Conservation District Application at page 4).

3. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown (Finding 73,

4. A reservaticn of water is needed because 1t will secure a priority
date for furure developments that is earlier than the priority dates such developments
would have if permits were cbtaired immediately before construction or use began
{(Dawson Conservatiom Qistrict; Application Ho. ?931«-?42}%,'9. 5.

5. The reservation is needed because there is a proliferaring world-wide
dmd for food, which is dependent on sufficient water availability. (The Dewson
Conservation District Application at page 4).

6. A reservation is needed becausc there is competition for water in the
Yellowstone River Basin which may affect the availability of the Applicant to
chtain a water risht by permit in the funure. This, in turm, will also help
promote the necessary plamning.  (The Dowson Consexvarion District dpplication

at pagse ).
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7. It is established to the satisfaction of the Board that the need for 2

reservation of water has been shown (Findings 4 and 5).

Findings Related to the amount of Yater Necessarv for the Purpose of the Reservation

(89-890(3) ()3 .

3. The smxmt of water necessary for this reservation iIs the amoumnt
required to irrigate the number of acres described in this application that can
reasonably be expected to be completed by the Dawson Comservation Districs by
the year 1990 (EIS). ‘

9. The pavment cspacity consists of total farm reverme wirms all costs
except irrigation water costs znd is the maximm amount a water user could pay
for water while maintaining a profitable cperation (Dawson Conservation Ddstrict,
Application No. 9551-r42M, p. 19).

10. The cropping pattern by percengz is 297 for grain and 387 for hay, 1%
for silage and 237 for cash crops with 2 maximum payment capacity of $240.00 per

acre. {The Dmwson Conservation Distyict Application at page 21).

11. A 257 on-farm irrization efficioncy was assumed for sprinkler irrigation

and 55% for flood irrigation., (The Dawson Conservation District Application at

page 10).

12. Comveyance losses were estimated by formula and included in the diversion-

ary requirement needs. (The Dawson Comservation District Application at page 12).

3. Peak diversion reguirements were calculated using recommended peak
consumption use rates for alfalfa divided by the on-fmim efficiency. (The
Dawson Censervation Distyict Applicatiocn at page 12).

14. The caleulated values for alfalfa equals 11 gpm per acre-foot for
flood irvigation and & gpm fov side-roll sprinklers. In the case of center

pivors, the pedk rate was reduced to 6.5 gpm per acre to move closely match the
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infiltrarion rate of heavy soils to the applicarion rate of system. (The Dawson
Conservarion District Application at page 12).
15. The system will not meet pesk plant consumptive uses, but using the

soil prefile as a moisture veservoir, the system is sized somewhat below that

required to meet pesk consumptive uses. (The Dawson Conservatlon District
Application at page 12).

18, The diversion requiremsnt vanges from (58 cfs per 40 acres to 1.00 cfs
per 40 acres with an armuwal requirement ramging from 2.25 acre-feet per wore to 3.07

s £l

acre-feet per acre for an average of 2.53 acre-feet per acre with a ma
rate of 54.80 acres per 1 cfs. (The Dawson Conservation Distriet Application at
page 12).

17. All systews were designed to operate simultanecusly, even on lavge
systams in lieu of a rotation system, (The Dawson Conservation District Application
at page 12). .

18, Using irrigation factors of 2.53 acre-feet per vear of water per acre,

and 54.80 acres per ¢fs, a reservation of water sufficient to irrigate 18,127 acres

would be 45,855 acre-feet with a maximu diversionary flow of 330.8 ofs.
19. It is established to the satisfaction of the Board that 45,855 acre-
fect per year with a maxinm diversionarv flow rate of 330.8 c¢fs is the amount

of water necessary for the purpose of the reservation to the year 1990,

Findings Related to the Public Interest (35-830(3)(d)).

2C. The veservation will contribure economically to the public interest.
(The Deawson Conservation District Application at page 8).

21, The developwent of future irrigariﬁﬁ projects in Dawson Camty and
beneficial use of water will create jobs and increase ﬂhe.ﬁax revaries.  (The Dasson

Conservation District 2pplication at page 7).

22, From 1560 to 1970, the rural popularien in Dawson Comty declined
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23. The development of new pumping facilities, ditches, canals, sprinkler
systams, and other diversions will contribute to the econcmic stabilicy of the
County. {(The Dawson Conservation District Application at page 7).

24, WHew irrigation would increase income in Dewson Coumty, both for the
farmers who would install the systems and for the local businesses that would
enjoy increased sales resulting from the increase in agriculowal income. New
irrigation would increase the momber of both on-farm and offmfaxm jobs., (Draft
‘EI%& Vol. I, p. 156}.

25. The Dmwscn Comservation District has an established plan for coamletion
of the proposed facilities which will put reserved water to use by the vear 1999

{Dewson Comservation District, Application Ho. $951-r621).

2&. By reserving water for future beneficial use, individusl rancher

farmers have a more favorable timetable in which to accumlate the capital

needed to finanmce, to talie maximm advantage of favorable changes in the sgricultural

market, or to urilize the most contevporary techmology available in water delivery

systems. (Dawsom Conservation Distiict Application at page 5).

27. The plan of the Dawscon Comservation District is not speculative and is

documented to the hiphest degree of detail possible.  (Dawson Conservation

District),
28. The reservation shall be put to use within reascnable diligence and

the plan includes a bona fide intent and ability to use the water veserved as

projected.

29. Detailed plaming of district projects will be accamplished through
funds made available by the Montana Lepislature or Dawson Comey mill levy. The
Departiment of Hatural Rescurces and Conservation’s Teclmical Assistance Program

will also be used. (The Dawson Conservatienm Distwict Application at page 3).
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30, The Board is satizfied there will be progress toward completion of

construction of the facilities with reasonable dilivence according to 2n established
plan which includes the econsmic feasibility of each project, a soils and land
classification analysis showing the suitabilicy of lands to sustain irrigation,

and possible sources of funding. '

31. A veservation sufficient to irrigate 18,177 acres is In the public
interest because it is reascnable to exp.ect that the Dawson Conservation Dstrict
will irrigate zn additional 18,127 acres by the year 1990.

32. It is esrablished to the satisfaction of the Board that the reservation
of 4%,453 al/y with a matdmen diversionary flow rate of 330.8 cofs to be used
for irrigacicn is in the public intorest ond thac there will be progress toward
completion of the facility and accomplistment of the purpose with réase:mable
diligence in accordance with an established plan.

CONCLUSTONS OF LAW

1. Chapter 3, Tirle 89, R.C.M. 1947, and in varticular, Section 89-890,

R.C.M. 1547, authorize the adoption by the Montana Board of Hatural Rescurces
and Conservation of orders reserving water to gualified applicants for reservation
of water.

Z. IF @.rde:ed adopted, a reservation must be ordered adopted in accordance
with Chapter &, Tirle 89, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant. Dawson Conservation District, is a political subdivision
of the State of Montana and as such is enticled to apply to reserve water within
the State of Montana in accordance with 859-090, R.C.M. 1547, and any rules

adopted thereunder,

4. ALl pertinent srarutes and rules of the State of Montena have been ad-

hered to in review of this reservarion application, both by the Montana Depertment
of Natural Resource: and Conservacion and by the Montona Board of Natural Besources

argl Conge™~moion.
- F -



5. BRased upon the above Findinps of Fact, and specificaliy’based upon any
condition, limitation, or modification of the full anplication appearing in said
Findings, all pertinent criteria delineated in Section 895-8%0, R.C.M. 1947, and
any rules adonted thercunder providing for the adoption of an order reserving
water have been met,

6. Hothing found herein has bearing upon the status of water rightc
claimed by the Applicant other than those hevein newly applied for, nor does
anything found herein have bearing on the status of claimed water rights of any
other party except in relation to those rights herein newly spplied for, to the

extent necessary to reach a conclusion herein,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
1% THE MATTER OF APPLICATION FOR ), FIRDINGE OF TFACT AND CON-
RESERVATION OF WATER NC. 9945-r42M ) CLUSIONS OF LAW OF APPLI-
8Y THE RICHLAND CONSERVATICOH DISTRICT ) CATION ¥MO. 3945-r&2M

) ;

The above-entitled matter came on regularly for hearing starting
on or about September &, 1978, in Billings, Montana, before the Montana
Board of Watural Resources and Comservation and its duly sppointed
Hearing Examiner, James Driscoll. The Applicant sppeared bv and
through its counsel of record, Gary Spaeth. The Montana Department
of Matural Resocurces and Comservation appeared by and through its
counsel of record, Richard Gordon. The Montana Department of Fish
and Game apveared by and through its counsel of record, F. Woodside
Wright and Clayton Herron. The Montana Department of Health and
Environmental Sciences appeared by and through its counsel of record,
Mona Jamison. Witnesses were dulv sworn, and cral and documentary
evidence was introduced,

The Beoard, having read and fully considered the complete record,
meokes the following Findings of Fact and Conclusicns of Law relating

toc the Richland Conservation District, Application No, 9945-v42Y:
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FINDINGS OF FACT

1. The Richland Conservation District has applied for a reservation of

465,620 acre~feet of water per vear (af/v) with a meximm diversionary flow rate

of 354.2 cubic feer per second (cfs) to be used o ilrvigate 21,710 acres. (n
the average this request is for a diversion of 2.10 acre-feet per acre with a

imemn flow rate of 1 cfs per 61.24 acres.
{ Apelication No. $945-v4®M, p. 11).

River for the wear 2000,

Findings Related to the Purpose of this Reservation (89-85G(3)(a)).

2. The purpose of the reservation is to insure water availability and
adequate streanflow for the future szgriculoural needs of the Richland Conservation

District. (The Richland Conservatiom District Application at page 4.
ose of

3. It is established to the satisfaczi@n of the Board that a pw
the reservation has been shown (Finding 2).

4. A reservation of water is needed because it will seame a priovity
date for future developments that is earlier than the priority dates such
developments would have if permits were cobtained immediately before construction
or use began (Richland Conservation Pistrict, Application Mo, 9%45-.-20 p. 3).

The reservation is needed because there is a proliferating world-wide
{The

5.
demand for food, which is dependent on sufficient water aveilsbility.
#ichland Conservation District Application at page 5).

6. A reservatiom is needed because there is cometition for water in the
Yellowstone River Basin which may affect the availsbility of the fpplicent to
cbtain a water vight by permit in the future. This, in mumn, will alss help

pravate the necessary plaming.  (The Richland Conservation District Application

at page 5).
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7. It is established to the satisfaction of the Board that the need for a
reservacion of water has been shownn (Findings 4 and 5).
Firdings Related to the Amount of Water Necessarv for the Purpose of the Reservation
{29-330(3) {c}).

mt of water necessary for this reservation is the amoun

required to irrigate the mmber of acres described in this applicaticn that can
reasonably be expected to be completed by the Richland Conservation District by
the year 2000 (EIS). \

9. The pawent capacity consists of total farm revenue minus 21l costs

except irrigation water costs and is the maximen amoun

for water while

aintaining a profitable operation (Richland Consevvation District,
Application Fo. 9945-v424, p. 15).

18, The cropping pattern by percent is 297 for grain and 4% for hay, 104
for silage and 23% for cash crops with 2 maximsm payment c&paci.ty of 5240.00 per
acre. (The Richland Comservation District Applicaticn at page 21).

11, A 757 on-farm lrrigation efficiency was assumed for sprivkler irrigation
and 554 for flood irrigation. (The Richland Comservation Distriet Application
at page 10).

12. Corwevance losses were estimated by formula and included in the diversion~
ary requircement needs. (The Richland Conservation District Application at page 10).

13, Peak diversion rvequiremsnts were calculated using recomn

consunption use rates for 2lfalfa divided by the on-farm efficiency. (The
Richland Conservation District Application at page 10).

4. The calculated values for alfalfa equals 11 gpm per acre-foot for
flood irrvigation and 8§ gpm for side-voll sprinklers. In the case of center

pivots, the peal vate was reduced £o 5 to © gpm per acve ©o move closely match the
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infiitration rate of heavy soils to the application rate of system. (The Richland
Conservation District Application at page 10).
15. The svstem will oot meet peak plant consumptive uses, but using the

scil profile as a melsture reservolr, the system is sized samewhat below that

required to meet peak consumptive uses. (The Richland Conservation District
Applicaticn at page 10).
16. The diversion requirement vanges frem .58 cfs per 40 acyes to 1 00 cfs

per 40 acres with an ammual requirement ranging from 2.00 acre~feet per acre to

2.72 acre-feet per acre for an average of 2.10 acre-feet per acre with a moximam
flow rate of 61.24 acres per 1 cfs. (The Richland Comservation District Application
at page 11),

17. All systems were designed to cperate simultenecusly, even oan large
systems in lieu of a rotation system. (The Richland Conservation District
Application at page 10).

13. Using irrigation factors of 2.10 acre-feet pexr year of water per acre,
and 61.24 acres per cfs, a reservatiom of water sufficient to irrigare 21,710 acres
would be 45,820 acre-feet with a meximm diversionary flow of 334.2 cfs.

15. It is established to the satisfaction of the Beoard that 45,620 acre-
feet per year with az maximm diversionarv flow rate of 354.7 cfs is the amount
of water necessary for the purpose of the reservation to the year 2000.

Findings Related to the Public Iuterest (89-8350(3)(d)).

20. The reservation will contribute economically to the public interest,
{The Richland Conservation District Application at page 7).
21, The development of future irrigation projects in Richlend Coamty and

beneficial use of water will create jobs and increase the tax reverues.
3

Richland Conservatiom District Application at page 7).
22. Yrom 15960 to 1970, the nural population in Richland County declined

10.9 percent. A major reascn was a lack of job opportunities (Draft EIS, Vol
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23, The develomment of new purping faciliries, dicches, eanals, sorinkler
systams, and other diversions will contribute to the econcmic stability of the
Coumty. {(The Richland Comservarion District Aoplicaticn at page 7).

24, Hew irrigation wald increase incame in Richland Comty, both for the

farwors who would install the svetems and for the local businesses that would

enjov increased sales vesulting from the ircrease in agriculoural incoms. New

irrigaticn would increase the mwber of both on-farm and off-farm jobs., (Dvaftc
EIS, Vol. I, p. 156).

25. The Richland Conservation District has an establisted plan for com-
pletion of the proposed facilities which will put reserved water to use by the
year 2000 (Richland Conservation Distvict, Application Ho. 9945-vd2),

. 25, By reserving water for future beneficial use, individual ranchers and

farmers have a more favorable timetable in which to asccumilate the capital
needed to finance, to take moimum advantage of favorable changes In the agricultural
market, or to utilize the most contewporary technology availsble in water delivery
systems. {(Richland Conservation District Application at page 4).

27. The plan of the Richland Qﬁnservati@n District is not specularive and
is documented to the highest degree of detail possible. (Richland Comservation
Districe),

28. The reservation shall be put to use within reasonable diligence and
the plaﬁ includes a bona fide intent and ability to use the water reserved as
projected.

29. Detailed plaming of discrice projects will be accomplished through
funds made available by the Montann Lepislaturs or Richland Comty will levr
The Department of Hatural Rescurces snd Conservation's Techmicsl Assistance

Program will also be used, (The Richland Conservation District Application at

page 3.
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0. The Beard is sarisfied there will be progress toward completion of
construction of the facilicies with reasonable diligence according to an established
plan which includes the ecunomic feasibilitv of each project, a soils and land
classification analysis showing the suitability of lands to sustain ivrigatiom,
and possible sources of Tunding.

31. A reservation sufficient to irrisate 21,710 acres is in the public
interest because it is reascnable to expect that the Richland Conservation
District will irvipgate an additionsl 21,710 acres by the year 2000.

32. It is estvablished to the satisfaction of the Board that the reservation
of 45,620 af/y with a maxirum diversionary flow rate of 234.2 cfs to be used
for irrigation is in the public interest and that there will be progress toward
canpletion of the facilitv and accamlishment of the purpose with reasonable
diligence in accordance wiia an sstablisbed plan.

CONCLUSTONS OF LAl

1. Chaprer 3, Title &89, R.C.M. 1947, and in particular, Section §9-850,
R.C.M. 1947, authorize the adoption by the Montana Board of Matural Rescurces
and Conservation of orders reserving water to qualified applicants for reservation
of warter.

2. Lf ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 8, Tizle 49, R.C.M. 1947, and any rules adopted thereunder. ,

3. The Applicant, Richland Conservation District, is a political subdivision
of the State of Montana and as such is entitled to apply to ressrve water within

the State of Montana in accordance with 39-3%0, R.C.M. 1947, and any rules

adooted thereumnder .

4, All pertinent starutes and riles of the State of Montana have been a
hered te in review of this reservation application, both by the Montana Department
38 Mamural Rescurces and Conservation and by the Montana Board of MHatural Pescurces

and Conservarion,
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5. Based uncn the above Findings of Fact, and specifically based upon any
condirion, limitation, or modification of the full application appearing in said
Findines, all pertinent criteris delineated in Section £9-390, R.C.M. 1947, and
any riles adopted thereunder providing for the adoption of an order reserving
water have been met.

&. Nothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor oves
anything, found herein have bearing on the status of claimed water rights of any
other party sxcept in relatien to those‘rights herein newly zpplied for, to the

exrent necessary to reach a conclusiom herein.
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BEFORE THE BOARD OF
HATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MOHTANA
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IN THE MATTER OF APPLICATION FCR ),
RESERVATION OF WATER NO. 11349-r42L8M ) FINDINGS OF FACT ~ND CON-
BY TEE LITTLE BEAVER CONSERVATION ) CLUSIONS OF LAW OF APPLI-
DISTRICT FOR IRRIGATION AND STOCK ) CATION NG. 11345-r42L&M
WATERING g
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The above-entitled matter came on regularly for hearing on or
about September 9, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Copservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Gary Spaeth, and its legal intern of
record, Bob Phillips. The Montana Department of Natural Resources
and Conservaticn appeared by and through its counsel of record,
Richard Gordon. The Montana Department of Health and Environmental
Sciences appeared by and through its counsel of record, Mona Jamison.
The Montana Department of Fish and Game appearved by and through its
counsal of record, F. Woodside Wright and Clavton Herron. Intake
Water Company appeared by and through its counsel of record, Henry
Loble. Witnesses were duly sworn, and oral and documentary evidence

was introudeed,

The Board, having read and fully considered the complete record,
makee the following Findings of Fact and Cenclusions of Law relating
to that part of Little Beaver Consevrvation District Application No.

11369-v42L6MY dealing with irrigation and stock watering.
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FINDINGS OF FACT

1. The Little Beaver Conservation District has applied for a reservation

of 8,566 acre-fset of water per vear (af/y) to be used to Lrrigate 5,300 acres

of alfalfa, 12,000 acre-feet to be used for 8,000 acres of waterspreading

3,600 scve-fest to be wsed for 900 stodk ponds. Mo maw

n flow rates were

ted. Watezr is requested from O'Fallon, Pemel, aod Cabin creeks.

Little Beaver Conservation District has also epplied for a reservation of 1,400

acre-feet of water per year {(af/y) from O Fallen Creek and Cabin Creelk (tribu-

raries of the Yellowstone River) and Panel Creek (2 tributsry of O°Fallon Creek)

for recreation and wildlife ponds in Fallon County. The Applicent has not

nor has it specified the smomts of water requested from each of the three
- (dpplication ¥o., 11345~

r@‘ﬁ;&‘i\i} .

Findinegs Related to the Purnose of the Reservation (89-850(2)(a)).

2. The purpose of this reservation is to ensure that water will be available

ected expansion of irrigaticn and stodowmter ponds

in Fallon Camiy

by the Little Beaver Conservation District and to secure 2 water supy

furure recreation and wildlife pods

in Fallen Camty (Little Baaver Conservatiom
District, Application No. 11349-v4Z18M, pp. 2 through

3. It is estasblishsd to the satisfaction of the Boar

the reservaticn has been shown (Finding 2.
Findings Related to the Need for the Heserverion (89-890(3) (b)),

%&. A reservation of water is needed because e & priovigy

date for futire developments that is earlisr than ¢ ity dates such

or use begen (Lictle Be lcation Ro, L1345-v4Z18M

p. 3.

ation Dlstrict, Ap
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5. A reservation of water is needed hecause there is competition for

water in the Yellowstone Basin which may affect the ability of the Applicant to

chtain a water right by permit in the future (Little Besver Comservation District,

Application Mo. 11349-v4Z18M, p. 3).

B, A reservation of water is needed becsuse, st this time, s:miy ocne hody
of water is sufficiently large to provide flatwater recreation in a multicoumnty
area which Includes Fallon Coumty (Tr. Vol. 24, p. 65(3)).

7. 1t is established to the satisfaction of the Board that the need for a
reservation of water in same smoant has been shown (Findings 4.5, and 8).
Findings Relared to the Amount of Water Necess'ary for the Purpose of the
Reservation (59-390(3) (c)).

£

8. Because the Draft EIS projected levels of irrigation development only
through the vear 2000 and because no systematic basin-wide projections have besn
mede b

eyond the year 2000, any projecticns beyond the year 2000 are speculative
(Draft EIS, Vol. II, p. 241},

9. The mmmmt of water necessary for this reservation is the amount that
can reasonzbly be expected to be developed and put to use by the Lirtle Beswver
Conservation District by the year 2000 (Finding 3. |

10. The Little Beaver Conservation District does not plen to put all of
the water applied for to use before 2027 (Little Beaver Comservation Distriet,
Application No, 11349-v42L8M) .

11. It is established to the satisfaction of the Poord that the swmoam

water necessary for the purpose of insuring that water will be availsble for the
expected

expansion of irvigation and stockwater ponds in Fallen Comty by the
Little Besver Comservation Distvict is 12,073 acve-feet per yesr, Of this 12,073

acre-feet per year

o 4,273 acre-feet per vear is for full-service irrigation, 6,000

acve-feet per year is for waterspreading and 1,80 acre-feet per vear is for stock-

water ponds.
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12. Seven vecreaticm ponds ave plamed to be constructed in Fallon County

within the next 30 vears (Little Beaver

Conservation District, Application Wo.
11349-r67L5M, p. 6).

13. The average storage capacity of plarmed flatwater recreation faé%.lities
in Fallon County is 100 acre-feet (Little Beaver
Mo, L134S-rb4Zi8).

Conservation Distxict, Application

14. It is established to the satisfaction of the Poard that the swumt of -

water necessary for the purpose of securing a wamter supply for future recreation

and wildlife ponds

in Fallon Comty is 700 acre-feet per yesr,

indings Related to the Public Interest {89-890(3) (d)i} .

15. Hew irrigation would increase income in Fallon County, both for the
farmers who would install the systams and for the local businesses that would

eased sales resulting from the increase in agricultural income. New

irrigation would meber of both on-farm jobs and off-farm jobs

(Drafe EXS, Vol. I, P. 156; Draft Addendum EIS, pp. 45 and 46) .

16, Urban populations and nonagr

icultural water users such as mmdcipal
water use have been increasing in the Yellowstone Basin and are projected to |
continue increasing. Same growing towns such as Sidney have not epplied for 2
water reservation and may have to depend wpon water availabilicy through permits
for the future expansion of water use {Draft EIS, Vol. I, pp. 101 and 174).

17. The Little Beav

er Conservation District has an established plan for
completion of the proposed facilities which will put reservesd water to use by
the year 2000 (Little Be
r4ZLEM) .

18. A reservation of 12,073 af/fv for irvi
in the public interest b

ey Conservation Distyict, Application No. 11349-

wme it is ress
Congservation Dlstrict will put thiz s
(Findings 11 and 17).

it to 4 beneficial use by the year 2000

At s



19, Tt iz established to the sagisfaction of the Board that the ressyvation

of 12,073 af/v for irrigation and stockwater purposes is in the public interest

ad that there will be progress towsrd completion of the facility and accomplishment

of the purpose with reascnable diligence in accordance with an established plan
Findings 15 through 18).

20. The existing flatwater pond provides such public benefits as picnicking,

irming, boating, and Fishing opportumities (Tr. Vel. 24, following p. 65,
Testimony of Thielen, ». 3).

21. The existing flatwater nond provides such public benefits as cover for
wildlife and habitar for fish (Tr. Vol. 24, following p. 65, Testimony
. 3).

22, The adontion of an order reserving water will make @Ggéible the

of Thislen,

ecngtruction of additional ponds to pr@;ide increased opporbunity for such
public benefits (Little Beaver Conservstion Discrict, Applicatiem Wo. 11345~
rhZEM, p. 6; Findings 20 and 21).

23, Recrearion ponds provide significant public benefits and will continue
to be demand
4) . |

ed and used (Tr. Vol. 24, following p. 32, Testimomy of Irvine, p.

24. It is established to the satisfaction of the Board that the reservatiom
of 700 af/y of warer for recreation snd wildlife ponds in Fallon County is in
the public interest (Findings 20 through 23),

25. The public interest requires rthat specific locations, sources,

and plans for the propesed recreation ponds be supplied so that other water

users in the basin may know the status of the reservarion and the smomt of

;J-

¢ i

water availsble for appropriation (Findings 20 thwough 24; Little Beaver Conservariom

Pistrict, Application No. 11345-v42184)
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ORCLUSIONS OF LAW

1. Chepter 8, Title 89, R.C.M. 1947, and in particular, Section 8§9-890,
R.C.M. 1947, suthorize the adoption by the Montana Boaxd of Natural Resources

and Conmservarion of orders reserving water to qualified applicants for reservations

of water.

2, 1f ordeved adopted, a reservation must be ordeved adopted in accordance

with Chepter 8, Title 59, R.C.M. 1947, and any rules adopted thexe

3. The Applicant, the Little Beaver Conservation District, is a policical
subdivision of the State of Montanz and as such is entitled to apply to resarve
waters within the State of Montens in accordance with 89-8%0, R.CM. 1947, and
adopted chereunder.

any rules

4, All pertinent statutes and rulés of the State of Montana have heen ad-
hered to in review of this reservation zpplication, both by the Montens Departuent
of Hetural Rescurces and Conservation and by the Montzma Board of Hatural Resources
and Conservation.

5, Based upon the zbove Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full spplication appearing in said
Findings, all pertinent criteria delineated in Section 89-890, R.C.M. 1947, and

arry rules adoptad chereemder providing for the

adoption of sn order reserving
water have been met.

6. HNothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does .

anything found herein have bearing on the statys of claimed water rights of any

other party except in relation to those rights herein neswly applied

extent necessary to reach 2 conclusion herein,
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BEFORE THRE BOARD OF
NATURAL RESOURCES AND CONSERVATION
0OF THE STATE OF MONTANA
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I¥ THE MATTER OF APPLICATICH FOR ) FINDINGS OF FACT AND CON-
RESERVATION OF WATER HO., 6294-r42M ) CLUSIONS OF LAW OF . PPLI-
BY THE BUFFALO RAPIDS PRCJECT % CATION HNO., 6294-y42M

The above-entitled matter came on vegularly for hearing starting
on or sbout September 9, 1977, in Billings, Montzna, before the Montana
Board of Natural Resources and Conservation and its duly avpointed
Hearing Examiner, James Driscoll.- The Applicant appeared without
benefit of counsel. The Montana Department of Hatural Resources and
Conservation appeared by and through its counsel of reacord, Richard
Gorden. The Montana Department of Health and Environmental Sciences
appeared by and through its counsel of reccrd, Mona Jamison. The
Montana Department of Fish and Came appeared by and through its
counsel of record, F. Woodside Wright and Clayton Herron., Witnesses
were duly sworn, and oral and documentary evidnece was intrcduced,

The Beard, having read and fullv considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Buffale Rapids Project, Application No, 6294-rh¥,
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FIADGS OF YACY

1. The Buffalo Rapnids Proiect raservation request is summarized in Table

BRP-1.

TABLE BRP-1

PROJECT RESERVATION REQUEST
Srea ACTES e

to be Acre-Faet Diversion
Irripated per Year {ofs)
Cracker Bow ' 1,470 6,734 9.2%
Stipek 3,840 14,861 2G.51
Marsh ' 3,190 12,345 17.04
Halev : 2,372 9,180 12.57
Colgate 760 2,941 4,04
Saugus-Calypso 430 1,742 2.40
Behing Glendive Lanal 3,500 21,256 29.33
Terry Bench 17,354 43,385 59.87
Terry lnit Additions 1,330 5,031 6,94
Fallon Unit Addicions 806 3,056 4,27
Buffalo Rapids Project Additions _1,000 3,870 5.36
TOTAL 41,306 124,435 171.72

The amxmnt of water requested for these lands totals 124,435 acre-fest of water per
year (af/y) with a maximm

diversionary flow rate of 171.72 cubic feet per second

{cfs). It was assumed in determin

ing water requiremsnts that 3.87 acre-feet are

needed for each acve supplied by a canal system and 2.3 acre-feet per acre are needed

for sprinkler irvigation. The mexims diversionary flow rate was calculated by

miltiplying the volume requiremsnts per acre by 00138, Due to an arithmetical ervor

in this spplication, the total pesk cfs reguisted in the application is 166.7 cfs

rather than 171.72 cfs, which is the sum of the peak requests for each area. All

water is requested to be reserved from the Yellowstone River (Buffalo Rapids Project,

Application No. 6294-r&2M),

Findings Related to the Pu
2. ‘The p

wse of the Reservacion (89-890(3)(a)).

pose of this reservation is to ensure that water will be available

zcted expansion of irvigation by the Buffslo Rapids Project (Buffalo

Rapids Project, Agplication 8o, 6294-v42M, p. 1).
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3. It is estahlished to the satisfacrion of the Board that a pwnose of the
reservation has besn shown (Finding 2).

Findings Related to the Yesd for the Reservation (89-830(3)(b)}.

&, A reservation of water is needad because it will secure z priority date
for future 0:.1 that is earlier than the priovity dates such developments
would have if permits were cbtained immediately before construction or use began
(Buffalo Rapids Project, Apolicarion MNo. 62%4-ra2M, w. 2},

5. A reservation of water is needed because there is competition for water
in the Yellowstene Basin which may affect the ability of the dpplicant to obtain a
water right by vemit in the future {(Buffalo Rapids Project, Applicatiom 6294-r42M,
o, 2).

&, It is established to the satisfaction of the Poard thar the need for a

reservation of water has been shown (Findings 4 and 5)

Findings Related to the Amount of Water Necessary for the Purpose of the Researvation

(£9-890(3) (c)_} :

7. Cracker Pox Unit. There has been no attempt to evaluste the feasibility or

desirability of this oroject. The Application contains only cost estimates for this

project, with no discussion of econmic or sccial benefits that would be attributable

to this project (Buffalo Rapids Project, Application No. 62%94-rd2M, p. 58).

&. Stipek Unit. There has been no attempt to evaluate the economic feasibility

or the public benefits of this project. @ The Application contains a discussionm only
of the engineering features and costs of this wmit (Buffalo Rapids Project, 4pplica-

iom Mo, 6294-v421, ©. 58).

5. Marsh Unit. There has been no attenpt to evaluaste any irvigation benefits

AR

§ o

{ i

£

§
{ a

of this wmit. Although the Application indicates that repayment could be accomplished -

within 40 years, the fraction of costs that are to be repaid and the remainder that

is to be subsidized are not discussed (Buffalo Rapids Project, Application Mo, 6294
424, p. 54).
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19. Haley Unit. There has been no attermpr to evaluate the economic feasibiliny
or social desirability of this project. The Apolication contains discussion only of
gineering features and costs of the unit (Buffslc Rapids Project, Application

Mo, 62%6-vhD, p, 52).

11. Colgate Unit. As explained in the Application, expensive, closely-spaced

subsurface drains would be necessary for this project, and ner-acre costs would be

higher for this project than for other units in the Yellowstonme division. Overation,

maintenance, and replacement costs for this unit would probably exceed Jhe payment

capacity. Because of the abowe, the Application contained the recommendation for

further studies be deferred (Buffalo Rapids Project, Application Mo, 6296-r42M, o0,

12. Saugus-Calypso Unit. As explained in the Application, the lands in chis

it sre better suited to private development them project develoomsnt. Because of

ibcve, the Application contained the recommendation that no further studies be
made (Buffalc Rapids Project,
13.

Application No. 629G-td2M, pp. J66 and J65).

ds Behind Glendive Canal. These lands are nart of the Warbird Unit

discussed in the Application. As the Apclication explains, Warbird Unit should be

considered infeasible. Until demand for addivional irrigated lamd in Montana becomss
extremely critical, no enginsering plan could achieve feasibility (Buffalc Rapids
Project, Application No. 6294-v4@M, pp. J6U and J69).

14. Terry Bench. As explained in the fpplicatiom, the high elevations of the

arable lands and the remoteness from the only available dependable water supply

indicate that current standards would not penmit irrigation development (Fuffalc

Rapids Project, Application No. 62%G-r42M, p. J83).

15. Terxy Unit Addicions. These lands are an addition to the existing Terry
it which was completed in 1948 (Buffalo
M, p. 1).

Rapids Project, Application No. 6294-
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16. Fallon Unit Additions. ‘These lands are an aadition to the existineg Fallon

it which was completed in 1948 (Buffalc Rapids Project, Aoolication No. 6294-r42M
p. 1).

1

17, Buffalo Repids Project Additions. These lands ave currvently nondrrigated

zad lie among the lands curvently served with vroject warer (Buffalo Rapids Project,
Application No. 629%4-v4Zd, p. 1).

18. Because the Draft Envirommental Irmact Statement (EIS) projeciad levels
of irrvigation development through the vear 2000 and because no systematic basin-wide
projections have been made bevond the vear 2000, any orojections beyond the year 2000
are gpeculative (Draft BIS, Vol. 1I, p. 241}

19. The possibilicy of construction of propesed projects which have been de-
mmstrated to be economicallv infeasible or for which no economic feasibility has
been demonstrated is nighly wcertain. A reservation of water for such projects
would be speculacive because it is likely that nrojects for which costs exceed re-
venues and benefits will not be built by the year 2000 (Findings 7 through 14 and 18).

20. Ho water should be reserved for projects which are demo

istrably infeasible,
Demonstrably infeasible projscts include the Colgate Unit, the Terry Bench Unit, and
the lands behind Glendive Canal (Findings 11, 13, 14, and 19).

21. No water should be reserved for nrojects for which economic feasibility has
not besn demonstrated. Projects in this catepory include the Stipek Unit, the Marsh
Unit, and the Haley Unit (Findings & through 10 and 19).

22. Mo water should be reserved for projects that are better developed privately

than as a part of Buffalo Rapids Project. The Saugus-Calypso Unit is in this catepory

23. Proposed projects that lie wichin the boundaries of existing successful

projects are strably econcmically feasible, and reservation of water for such

i7y. -

projects should be made (Findings 15 through
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24, The amount of water necessary for the puwrmose of the reservation is the

NG necessary to irrigate only projects which are deronstrably economically feasible

gnd which are likely te be constructed by the vear 2000,

onstrably feasible oro-
jects included in this Application and the amounts of water required fov their
develomment are shown in Table BRP-Z.
TABLE BRP-2
DERERISTRABLY FEASIELE PROJECIS

Acres Pealk
to be Acre-Feel Diversion
Project Irrigated ver Year : {cfs}
Terry Univ Additions 1,300 5,031 6. 94
Fallon Undt Additions 800 3,086 4,27
Buffalo Ravids Project Additions 1,900 3,870 5.34
TOTAL 3,100 11,997 16.55

(Buffalo Repids Project, Applicatiom Wo. 6294-r42i, p. 306; Findings 15 through 17
and 23).

25. It is established to the satisfaction of the Bosrd that 11,997 af/v with

dman diversionary flow rate of 16.55 cfs is the amowunt of water necessary for
the purpese of the reservation to the vear 2000 and is sufficient to irrvigate the
3,100 acres which are additions to Terrv Unit, Fallon Uhit, and Buffalo Rapids

Project .(Findims 7 through 24},
Findines Related to the Public Interest (3%9-890(3){d)).

26. Reservation of water for additional irrigation which is not likely to be
instalisd by the year 2000 is not in the public interest hecsuse the permits which
are jundor to the reservation would have a less velisble water supply as a result

(fwaft EIS, Vol. II, p. 256).

27. The vnused part of a regervati efits o the reser-

varion holder becsuse it is wmsed, irposes umecessary costs end burdens

on jundor
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permit holders. These junior permit holders will include future irrigators who
develor with a permit rather than with reserved water and mmicivalities which have ¢
not apelisd for a reservation (Finding 26).

28, It is not in the public interest to grant a reservation for the following

s s . oA
projects because it is likely that the reserved water would not be out to a beneficial

use and would, since unused, Impose costs on jundor permit holders:

Cracker Box Colgate

Stipek Saugus-Calyoso g
Marsh Behind Glendive Canal ~
Haley Terry Bench

(Findings 7 through 14 and 26-27) .

29. It is in the public intevest that water be reserved for land which is part

' . . . 4
of the existing successful projects that have by their contimsed operation deromstrate-

cmic feasibility and social desirability. Sufficient water should be reserved

for the additions to the Terry Unit, the Fallon Unit, and the Buffalo Rapids Project —

|
Additions {Findings 23 through 28}. -

e

30. The Buffalc Rapids Project has an estsblished plan for completion of the
proposed facilities which will out reserved water to use by the year 2000 (Puffale
Rapids Project, Application No. £294-rdZM) . L

31, A reservation sufficient to irrigate 3,100 acres is in the public interest

T

because it is reasonable to expect that the Buffalo Rapids Project will irrigate

these acres by the year 2000 (Finding 30). _ -

32. It is established to the satisfaction of the Poard that the reservation of

11,997 af/y with a maximun diversionary flow rate of 16.55 ofs to be used to irrigate

1
additions to Terry, Fallon, amd Buffalc Rapids Units is in the public interest and -

Lono

that there will be progress toward completion of the facility and accomplishment of
the purpose with reasonable diligence in accordance with an established plan (Findings™

h 3L},

4
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COCLUSIONS OF 1AW

1. Chavter 3, Title 89, R.C.,. 1947, and in particular, Section 39-890, R.C.M.
1847, authorizes the adontion bv the Montana Hoard of Mlatural Resources and Conserve-
tion of orders reserving water to qualified anolicants for reservations of water.

2. 1If ordered adooted, a reservation must be ordered adonted in accordance
with Chapter &, Title 3%, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Buffalo Ranids Project, is a political sibdivision of the
State of Mmtana and as such is entitled to apply to reserve waters within the State
of Montana in accordance with Section 89-390, R.C.M, 1947, and any rules adopted
theraunder .

4. All pertinent statutes and rules of the State of Montana have been adhered
to in the review of this reservaticn Applicaticn, both by the Montana Devartment of
Matural Resources and Conservation an:ﬂ%y the Mmtana Posrd of Natursl Rescurces and
Comservation.

5. Based wpon the above Findings of Fact, and snecifically based Upon any
eondition, limitation or modificstion of the full Application avpearing in said
Findings, all vertinent criteria delineated in Section 99-890, R.C.M. 1847, and any
rules adopted taereunder providing for the adoption of an order reserving water have
besn met.

6. Hothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything found

herein have bearing on the status of claimed water rights of

any other narty except
in relation to those rights bevein newly applied for, to the extent necessary to

reach a crnclusion herein,
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)
IN THE MATTER OF APPLICATION FOR 3 FINDINGS OF FACT AND CON-
RESERVATION OF WATER NG. 9931-r ) CLUSICNS OF LAW UF APPLI-
BY THE MONTANA DEPARTMENT CF STATE ) CATIGN NO. 9931-v¢

LANDS §

The above-entitled matter came on regularly for hearing starting
on or about August‘lﬁ, 1877, in Billings, Montana, before the Montanas
Board of Natural Resources and Conservation and its duly avpeinted
Hearing Examiner, James Driscoll.” The Azplicant avpeared by and
through its counsel of record, Johm Yorht and David Woodgerd. The
Montana Department of Natural Resources and Conservation appeared by
and through its counsel of record, Richard Gordon. The Montana De-
partment of Health and Environmental Scisnces avpeared by and through
its counsel of record, Mona Jamison. The Montana Eepartment of Fish
and Game appeared by and through its counsel of recafd; F. Woodside
Wright and Clayton Herron. The fourteen applicant conservation dis-
tricts appeared by and through their counsel of record, Gary Spaeth,
Utzh International, Inc., appeared by and through its counsel of re-

cord, Urban Roth. The Montana Power Company appeared by and through

its counsel of record, Robert Woodahl.. Intake Water Company appeared

by and through ite counsel of record, Henry Loble. Trout Unlimited
and the Federation of Fly Fishermen appeared by and through their
counsel of record, James Goetz. Jitnesses were duly 3%@£ﬁg and oral

and documentary evidence was introduced.
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The Beard, having read and fully consideved the cemplete record,
makes the following Findings of Fact and Conclusioms of Law relating

to the Montana Department of State Lands, Application He, 9931-1:
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FINDINGS OF FACT

1. The Montana Department of State Lands has applied for a reservation of
21,429 acre-feet of water per year (af/y) with a maximm diversicnary flow rate
of 143,64 cubic feet per second (cfs) in order to provide water for full-service
irrigation of 7,143 acres in Park, Sweet Grass, Carbon, Big Horn, Yellowstome,
Treasure, Rosehud, Custer, Prairie, Dawson, and Richland counties. Proposed
diversicns are from the Yellowstone, Powder, Tongue, and Big Horn rive-s and
small tributaries of the Yellowstone River (Montana Department of State Lands,
Application N@ 9931-r, pp. 3 through 5).

Findings Related to the Purpose of the Reservation (89-890(3)(a)).

2. ‘The purpose of this reservation is to ensure that water will be available

for the expansion of irrigation on land managed by the Montana Department of

State lands (Montana Department of State Lands, Application Be, 9931-r, p. 1.
3. It is established to the satisfaction of the Board that a puwpose of

the reservation has been shown (Finding 2).

Findings Related to the Need for the Reservation (8%-830(3)(b)).

4. A reservaticn of water is needed because it will secure a priority

date for future development that is earlier than the priority dates such developments

would have if permits were obtained immediately before construction or use began
(Draft EIS, Vol. I, p. 1).

S. A reservation of water is nmesded because there is competition for
water in the Yellowstone Basin which may affect the asbility of the Applicant to
cbtain a water right by permit in the future (Montana Department of State Lands,
Application Mo, 9931-r, p. 1).

6. The Resource Development Pureau of the Department of State Lands fully
intends to develop all the irrigable school trust land in the Yellowstone River
Basin which is suitable for full service irrigatiom (Tx. Vol. 3, pp. 36-37).
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7. Under the current budget limitations, it will tske a muber of years

to develop the irvigable schoo land in the Yellowstone River Basin (Tr.
Vol., 3, pp. 36-37).

8. Application for Reservaticn Mo. 9931-r is o

ad to insure the availability
of water in the Yellowstone River Basin to develap schoo .
Yol. 3, p. 48).

g, It is established to the satisfactiom of the Board that the nesd for

Reservation {89-890(3)(c)).

10, This Application requests weter for 359 separate projects which are
1dmtified by project mmber
e, 9931“@5, pp. 3 through

hough no significant irvigation development can ocowr in the Tongue

asln unless new storage is developed, the De

pariment of State Lands

requested a reservation for four projects that would use the Tongue River Reservoir
{(Draft EIS, Vol, 1I, p. 244; and Depariment of State lands Application, p. 3).
12.

However, no significant additicnal irvigation development can occur in
the Tongue River Subbasin umless new stovage is developed (Trafr EIS, Vel. II,
p. 264},

13. The Department of State Lands

has mot addressed iteslf to any plans
e BEiver Subbasin,

for storage in the Ton
14, ‘The Montana Department of Natural Resources snd Cons

applied for 8 reservation of all the w priated water in the To
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fully committed Tongue River Reservoir storage facility (Draft Addenchm EIS, p.

15}). L
'15. A major puwrpose of the Montana Department of Natural Rescurces and

Conservation reservation is to provide the storage necessayy for additional

irrigation water in the Tongue River Subbasin (Draft Addendum EIS, p. 15). ¢
16, With the sxpansion of the existing state-owmed multipurpose reservolr

on the Tongue River, there will be sufficient storage for the amount of water

i)

requested fram the Tongue River Ly the Department of State Lands in Application
9931-x. _

17. The Department of Natural Resources has been granted a reservation for
storage of 450,000 acre-feet per year of warer from the Tongue River subject to
the comdition that part of the reservation be used to meet the reguest of the
Department of State Lands in Applicatich 9931-r for 1,431 acre-~
feet per year from the Tongue River (Board Findings of Fact ~ Department of 4
Natural Rescurces and Conservation 56), -

18, Projects 6, 7, and 8 of the Departmemt of State lands Application were with-
drawn by the Department of State Lands from the Application (Department ¢f “i
State Lands Finding of Fact 17).

13, Project 6, 7, and 8 were projects that needed water from the Powder
River. - £

20. There is no need for a water reservation fram the Powder

River for the Department of State Lands in Application 9931-x.

21. Sevem tracts (project nos. ¢, 11, 3;2; 18, 18, 27 and 42) of the Department !,,
of State Lands Application have less than a one-to-cne cost benefit ratioc and
are not economically feasible (Department of State Lands Applicatien, 9331-x). -
22. Of the 3% projects which were finally identified by the Department of 3
State Lands as being pﬁ@j@ctg in need of water reservations, only 27 can be N
considered as economically feasible and not part of the Tongue River Subbasin _
(Findings 15, 17 and 21). 4
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23, The payrent capscity consists of rCotal reverue minus all costs, except

irrigation water costs, and is the maximum amount an investor could pay for

irrigation water while maintaining a profitable cperation (Montana Depariment of

State Lands, ﬁpplicatim Mo, 9331-r, p. 8).
24, For all projects in this Application, the payment capacity for the

investments required by the Montana Department of State Lands is $46.32 per acre

9931-r, p. 10).
25, Projects 10, 13 through 17, 20 through 26, and 29 through 41 are

econamically feasible and have an adequate water supply. It is reasonable that
the Montana Deperiment of State Lands will irrigate all the projects proposed in
the Application which are economi

cally feasible and for which water is available.
Such projects total 4,206 zcres and meed 12,858 af/v with a maximam

flow rate of 86.11 cfs (Montana Department of State Lands, Application No. 9931-

r; Findings 7 through 18). | .
256, The Department’s plan is to begin constmuction of the pr@jegts.:m the

near future but it camnot complete construction for a mmber of vears since it

is funded on a2 yvearly basis and receives enough momey in 2 single vear to

construct only a few projects. The Department intends to develop all the projects

by the year 2000. The target date which has been set is Dec

ember, 2000 (Applica-
tiom No. 9931-1).
27, It is established to the satisfaction of the Poard that 12,858 af/y

aryl a maxirem diversicnary flow rate of 86,11 ofs is the

amont of water necessary

for the purpose of the reservation to the vear 2600 from the Yellowstone and Big
Horn Rivers, ‘
28, It is further established by the Board that a condition of the reservation

of watzr grented to the Department of Natural Rescurces ig tf

st part of the
reservation is to be used to meet the request of the Department of Srare Lands
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reservation request in Application 9931-r for 1,431 acre-feet per year

from the Tongue River Rerervoir.

ines Related to the Public Interest (89-83G(3)(d)}.

29. A reservation of 12,858 af/v and a meximam diversionary flow rare of
86.11 cfs is in the public interest because it is reasonsble to expect that the
Montana Department of State Lands will put the water to beneficial uv-e from the
Yellowstone and Big Horn Rivers {Application No. 9937~—r)..

30. The Resource Development Bureau's budget allows only a2 limited mmber
of projects to be conpleted each year on 2 state-wide basis (Tr. Vol. 3, p. 36-
37.

31. It is established to the satisfaction of the Board that the reservatic;n
of 12,838 af/y and a maximun diversionary flow rate of 86.11 cfs is in the
mlic interest and that there will be progress toward completion of the facility
and accomplishment of the purpose with reascnzble diligence in accordance with
an established plan (Findings 29 and 30).

CONCLIJSTONS OF LAW

1. Chapter §, Title 89, R.C.M. 1%47, and in particular, Section 89-8390,
R.C.M. 1947, authorize the adoption by the Montana Board of Netuxal Resources
and Conservation of orders reserving water to qualified applicents for reservation

of water.

2. If ordered adopted, a réservation must be ordered adopted in accordance
with Chapter &, Title 89, R.C.M. 1947, and any rules adopted thereunder.
3. The Applicant, Montana Department of State Lands, is an agency of the

State of Montana and as such is entitled to apply to reserve waters within the
State of M

mtana in accordance with Section 89-890, R.C.M. 1947,

and any vules
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4. All pertinent statutes and vules of the State of Momtana have been ad-
hered to in review of this reservation application, both by the Montana Department
of Matwral Rescurces znd Conservation and by the Montsna Board of Natwral Resources

and] Conservation.

Rased upon the above Findings of Fact, and specifically based won any
condition, limitation, or modification of the full application appearing in said
Findings, all pertinent criteria delineated in Section §9-890, R.C.M. 1947, and
any rules adopted thersunder providing for the adoption of an order reserving
water. have been met,

6. Nothing found herein has bearing

upcn the status of water rights
claimed by the Applicant other then those herein newly applied for, nor does

anything fomd herein have bearing on the status of claimed water rights of any

other party except in relation to those rights herein neelv gpplied for, to the

axtent necessary to reach a conclusion herein,

A
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The above-entitled matter came on regularly for hearing starting
on or about August 18, 1977, in Billings, Montana, before the Montana
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll.” The Applicant appeared by and
through its counsel of record, John North and David Woodgerd. The
Montana Department of Natural Rescurces and Conservation appeared by

and through its counsel of record, Richard Gordon. The Montana

Deparctment of Health and Environmental Sciences appeared by and through

its counsel of record, Mona Jamison. The Montana Department cof Fish
and Game appeared by and through its counsel of record, Gary Spaeth.
litah Internaticnal, Inc., appeared by and through its counsel of re-.
cord, Urban Roth. The Montana Power Company appeared by and through
its counsel of record, Robert Woodahl. Intake Water Company appeared
by and through its counsel of record, Henry Loble, Trout Unlimited
and the Federation of Fly Fishermen appeared by and through their
counsel of record, James Goetz. Virnesses were duly sworn, and oral
and documentary evidence was introduced.

e

The Board, having read and fully considered the c@mpiete record

&

mekes the follaring Findings of Fact and Conclusicns of Law relating to the

&l

£

¢ =

(camt



FINDINGS OF FACT

1. The Mmtzna Department of State Lands hes applied for a reservation of
30,898 acre-feet of water per vear (af/y) with a maximan diversionary flow rate
of 218.03 cubic feet per second (cfs) in order to irrigate 10,875.62 acves of
land which adjcin and are part of irrigation projects for which conservation
- districts have also requested a reservation of water (Montama Department of State
Lands, Application 9933-r, p. 1).

Fir;sdin.gs Related to the Purpose of the Reservation (89-890(3)(a)).

2. The pupose of this reservation is to ensuwre that water will be availsable

for the expansion of irrigetion on land menaged by the Wl@ntm Bepai‘t’;mt of
State Lands (Montans Department of State lands, Appliaatiaﬁ Mo, 9933-r, p. 2).

3. It is established to the satisfaction of the Board that a pupose of
the reservation has been shown (Finding

Findings Relared to the Need for the Reservation (85-8%0(3)(b)).

P

4, A reservation of water is needed because it will secure a priority
date for future development that is esrlier than the priovity dates such developments
would have if permits were obtained immediately hefore comstzuction or use began
{Draft EIS, Vel. I, p. 1).

5. A reservation of water is needed because there is campetition for
water in the Yellowstone Basin which may affect the sbility of the Applicant to

obtain a water right by permit in the future (Montana of State {ands,

fpplication No. 9933-r, p. 1).

&. The Resource Dev nt of State Lands fully

intends to develop all the Irrigable school trust land in the Yellowstone River

elopment Buresu of the Depaptme

Bagin which is suitsble for full service irrigation (Tr. Vel. 3, pp. 36-37).

7. ey the current b

sipet limitations, it will tske

to develop the irrigable school trus
?@ia 33‘ p?s 3@“‘*3?}.
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8. Application for Reservation No. 9937%-v is needed to inswre the avail-
ability of water in the Yellowstone River Basin to develop school twrust lands
which carmot be developed in the near future due to the above budget limitations
(Tr. Vol. 3, p. 48).

9. It is established to the satisfaction of the Board that the need for
2 reservation of water in some amount has been shown (Findings 4 and 5)

Findings Related tc the Amount of Water Necessary for the Purpose of the

Reservation {(89-8%0(3)(c)).

1. The Department of State Lands has reguested a water reservatiom of
4,618 acre-feet per year from the Powder River to be used to irrigate 1,508 acres
(Deparitment of State Lands, Application 9933»«1‘}-8

11. HNo significant additional irrvigetion development can occur in the Powder
Subbasin unless storage is developad (Dfaft EIS, Vol. II, p. 248).

12. The Montana Department of State Lands has submitted no plans for
development of the needed storage for the Parder River Subbasin.

13. Because of the lack of storage and because of no future plans for
storage a reservation for 549618 acre-feet per year from the Powder Riverr will not
be granted to the Department of State Lands (Draft EIS, Vol. II, p. 248).

14. The Department of State Lands has vequested a water reservation of
390 acre-feet per vear from the Tongue River to be used to irrigste 130 acres
{Department of State Lands, Application No. 9933-1).

15. Mo significant additional irvigation development can occur in the Tongue
Subbasin wnless new storage is developed (Draft EIS, Vol. I, p. 244).

16, The Montana Department of State Lands has submitted no plans for

Jevelor

ament of the needed storage for the Tongue River Subbasin (Draft EIS, Vol.
11, p. 248},

-239-

&

A Y

3

i%- £

5@;ﬁﬁ



17. The Montana Department of Hntural Besources and Conservation has been
granted a reservation which would develop storage for all of the vnappropriated
water in the Tongue River in order to effectively store and manage the increased
reservoir capacity that would be realized by enlargiﬁg. the existing Tongue River
facility (Board Finding 56, Application 9942-v42C) .

18. & conditionm of the Department of Natural Resources wateyr reservation
of 450,000 acre-feet per year of water from the Tongue River is that part of the
reservation be used to meet the rcouest of the Department of State Lands in
Application 9933-vr for 390 acre-feet per yaar for 130 acrss from the Tongue River
(fBoard Findine 56 for Annlication 5960-v62C).

19. Applicatiom No. 9933-r requires diversion facilities which will be
constyucted according to the plans of the Conservation Districts and the rules
arud regula;tims adopted by the Hosrd of Land Comissioners (Application Ho.
9933-r, pp. 2 throush 4).

20. The Department’s plan is to begin constzuction of the projects in the

near futire but it cammot complete construction for 2 mswber of years since it
is funded on a vearly basis and receives encugh money in a single vear to construct
only a few projects. The Department intends to develop all the projects by the
 year 2000 {(Application No. $933-1).

21. Since the school trust lands in Application Mo, 9933-v will be included
in projects developed by the Conservation Districts, infommacion as to soil

classification and economic feasibility is contained in the Conservation District

11

Applicatlons and is not repeated in this Application (Testimony of R
Bichl).

22. It is established to the satisfaction of the B

-d that 25,503.72 af/y

with a maxime diversionary flow rate of 155.2 ofs is the =

ant of water necessary

for irricating 9,2% acves from water of the Yellowstone River.
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Findines Related to the Public Intevest (89-690(3)(d)).

23. Mew irrigarion will increase income in the region, both for the farmers i
that will install the systems and for the businesses that will enjoy increased )
sales resulting from the increase in agricultural income. New irvigation will .

increase both the number of on-farm and off-farm jobs (Draft EIS, Vel. I, p. 156). )

24, Application No. 9933-r is in the public inferest because it wili benefic - -
agriculture and the general economy of the state (Application MNo. $933-r, p. 2. p

25. Apvlication Mo, 9933-r is in the mublic interest because it will allow

the develomment of State of Montana school trust land in the Yellowstone River

Basin which will increase revenues to schools of Montana (Application No. 9933%-r, ». 2

HEE ey

26. A reservation of 25,889.78 af/y and 2 maximmm flow rate of 185.7 cfs
for irvigating 9,236 acres is in tne public interest because it is reasonable to

expect that the Montana Department of State Lands will put this water to beneficial

i il

use (Montana Department of State Lands, Application Mo, $933-v).
27. 1t is established to the satisfaction of the Board that the reservarion
of 25,889.78 af/v and a maximm flow rate of 185.2 cfs for irvigation of 9,236 acres .
s in the nublic interest and that there will be progress toward completion of the
facility and accamlishment of the purpose of the reservation with reasonable
diligence in accordance with an established plan (Findings 3 through 23). q
CONCLUSICNS OF LAW -

1. Chapter 8, Title 89, R.C.M. 1347, and in particular, Ssction 89-850, -
R.C.M., 1947, authorize the adontion by the Montana Board of Hatural Resources and
Conservation of orders reserving water to qualified applicsnts for reservation of

water,

2. 1f ovdered adopted, a reservation must be ordered adopted in accordance

ol o

with Chapter &, Title 99, R.C.M. 1947, and any rules adopted theramder,

L



3. The Applicant, Montana Department of State Lands, is an agency of the
State of Montana and as such is entitled to apply to reserve waters within the

State of Momtana in accordance with Section 89-8%0, R.CM, 1947, and any rules

4. ALl pertinent statutes and rules of the State of Montana have been ad-
hered te in review of this reservation application, both by the Montana Department

of Natural Rescurces and Conservation and by the Montana Board of Hatoral Resources

RT tim N

Based vpon the above Findings of Fact, and specifiecally based won any

condition, limitation, or modification of the full applicstion appesring in said

lings, a2ll pertinent criteria delineated in Section 89-830, R.C.M. 1547, and
any rules adopted thereunder providing for the adoprion of an order vesexving
been s, -

6. Nothing found herein ha

bearing upon the status of water rights

laimed by the Applicant other than those herein newly applied for, nor doss
hing fomd herein have bearing on the startus of claim

ed water rights of any
other party except in relation to those rights herein nadly applied for, to the

extent necessary to reach a conclusion herein.
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)
IN THE MATTER OF APPLICATION FOR ) PINDINGS OF FACT &ND COH-
RESERVATION OF WATER NO. 9334-r ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF STATE )}  CATION NO. §S34.r

LANDS g

The above-entitled matter came on regularly for hearing starting
on or about August 10, 1977, in Billings, Montana, before the Montana
Board of Matural Rescurces and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Jehn North and David Woodgerd. The
Montana Department of Natural Rescurces and “onservation appeéred by

and through its counsel of record, Richard Gordon. The Montana

{ dn

i

R

Deparcment of Health and Envirommental Sciences appeaved by and through ~

its counsel of record, Mona Jamison. The Montana Department of Fish
and Game asppeared bv and through ifs counsel of record, F. Woodsite
and Clayten Herron. The fourteen applicant conservation districts
appeared by and through their counsel of record, Gary Spaeth. Utah
International, Inc., appeared by and through its counsel of record,
Urban Roth. The Mentana Power Company appeared by and through its
counsel of record, Robert Woodahl. Intake Water Company appeared by
and through its counsel of record, Henrxy Leble. Trout Unlimited and
the Federation of Fly Fishevmen appeared by and through their counsel
of record, James Goetz. Witnesses were duly sworn, and %ral and

documentary evidence was introduced,

s
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The Board, having read and fully considered the comnlete recoxd,
" makes the following Findings of Fact and Conclusions of Law realting
to the Montana Department of State Lands, Application No. 9934-v:

FINDINGS OF FACT

1. The Montana Depariment of Stace Lands has applied for a reservatiom of
15,078 acre-feet of water per vear (af/v} in order to irrigate 10,270 acres by
waterspréading, No maximm £low rate has been vequested. Diversions are requested
from memercus tributaries of the Yellowstone River and would be locecated in
Rosebud, Treasure, Sweet Grass, Big Horn, Yellowstone, Richland, Praivie, Dawson,
Powder River, and Custer coumties (Montana Depertment of State Lends, Application
Mo, 993-r, pp. 2 through 17).

Findings Related to the Pur

nose of the Reservation (89-890(3)(a)).

2. The purpcse of this reservation is to ensure that water will be available

for the swxpansion of irrigation on land managed by the Montanas Depertment of

State Lands (Montana Department of State Lands, Application No. 95934-r, p. LY.
3. It is established to the satisfaction of the Beard that a purpose of

the reservation has been shwm (Finding 2).

Findings Related to the Need for the Recervation (89-850(3{L)).

4. The Resource Development Buresu fully intends to develop all the irrigable
school trust land in the Yellowstone River Basin which is suitsble for water
spreading irrigation (Tvr. Vol. 3, pp. 36 and 37).

5. Under the current budger limdtations, it will take a n

er of years to
develop the irvigable school trust land in the Yellowstone River Basin (Tr. Vol
3, pp. 36 and 37). |

6. Application for Reservation No. 9934-r is needed to insure the avallebilicy

of water in the Yellowstone River Basin to develop school trust lands
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canmot be developed in the near future due to the above budget limitations (Tr.
Vol. 3, pp. 23 and 24).

7. It is established to the satisfaction of the Board that a need for the
reservation has been shown.

Findings Related to the Amount of Water Necessary for the Purpose of the Reservation
{(85-890(3) (c)) .

§. The reservation of water reguested by the Department of Steve Lands will be

used for waterspreading irrigation. 4
3. The amount of water necessary for water spreading irrigation of school

trust land is 15,078 acre-feet based on 10,270 new acres of schocl trust land being ~

feasible for water spreading irrigation projects and approximately 1.5 acre-feet as 9

the amount of water neaded per acre per vear to adequately supply a water spreading )

irrigation project (Application No. 9834-r, pp. 3 through 8). _
10. It has been established to the satisfaction of the Board that 15,078 acre- 4

feet to be used to waterspread ivrigate 10,270 new acres is the amownt necessary

for the purpose of the reservation to the year 2000,

Findings Related to the Public Interest (89-890(3)(d)). 1

11. There are many Stare lLands that can be put to more ocrofitable use in the
future by use of proper irrigation.

12. 1f State Lands are properly irrigated and crops are grown, it will be in -4
the public interest in that there will be a better retum of profits from these
State Lands.

13. It has been established to the satisfaction of the Board that 15,078 acre- !
feet to be used to water spread irrigate 10.270 new acres is in the public interest.

CONCLUSIONS OF 1AW

-

1. Chapter 8, Title 89, R.C.M. 1947, 2nd in particular, Section 89-890 R.C.M. &
1947, authorize the adoption by the Montana Board of ¥atural Resources and Conservatic

of orders reserving warer to qualified applicants for reservation of water,
|



2. If ordered adopted, a reservation must be ordered adopred in accordance
witﬁ Chapter 8, Title 85, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Mmtanz Department of State Lands, is an agency of the
Scate of Mmtanz and as such is entitled to apply to reserve waters within the
State of Montans in écﬁ@fﬁﬁﬁ@& with Section 89-890, R.C.M. 1947, and any rules
adopted therewmnder,

4. All pertinent statutes and rules of the State of Mntanz nave been adherad
to in the review of this reservation Application, both by the Montens Department of
Hztural Rescurces and Conservatiom snd by the Montana Board of Natural Rescurces
gnd Conservatiom.

5. Based upon the zbove Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full Applicatrion appearing in said
Findings, all pertinent criteria delineared at Section 89-890, R.C.M. 1947, and any
" yules adopted thersunder providiz

g for the adoption of an order veserving water
have been met,

6. MNpthing found herein has besring wpon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anvthing found
herein have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach a conclusion herein,
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BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THEE STATE OF MONTANA

G g o T G e GRS @m S R wm we ok mm o e W U G MR ST R W mm e TR OB Op W S S mp G WS TR G mR ok S M b o T R IS wmp KRGS W T R N W S e S R oo TR eR A wm

J
IN THE MATTER OF APPLICATION FOR ) FINDINGS CF FACT AND CON-
RESERVATION OF WATER NO. 12334-01-v ) CLUSICHS OF LAW OF APPLI-
BY THE UNITED STATES BUREAU OF LAND 3 CATION NG. 12334-01-r
MANAGEMEUT )
)
The above~entitled matter came on regularly for hearing starting
on or about September 21, 19577, in Billings, Montana, before the

Montana Board of Natural Resources and Conservation and its duly

appointed Hearing Examiner, Jemes Driscoll. The Applicant appeared

by and threough i%s counsel of record, Thomas Gai. The Montana Depart-

ment of Natural Rescurces and Conssrvation appeared by and through
its counsel of record, Richard Govdon. The Montana Department of
Health and Environmental Sciences anpeared by and through its counsel
of record, Mona Jamison., The Montana Department of Fish and Game

appeared bv and through its counsel of record, F. Woodside Wright and

Clayton Herrcon. The fourteen applicant conservation districts appeared -

3,

£

by and through their counsel of record; Gary Spaeth. Utah Interantional

Inc., appeared by and through its counsel of record, Urban Roth., In-
take Water Company appeared by and through its counsel of record,
Henry Loble. Witnesses were duly sworn, and oral and decumentary
evidence was introduced.

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of iaw velating

to the U.5. Bureau of Land Manapement, Application Mo. 1233G-0l-r:
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FINDINGS OF FACT

1. The U.5. PBureau of Land Management has applied for a reservation of
2924, 24 acve-fest of wa.:er per year (af/y) with an average diversicnary £low
vate of 12,287 abic feet per second (ofs) from 0'Fallom @r@@.‘&ég a tributary to
the Yellowstone River, to be used to provide waterspreading irrigation of 1,692
acres. VYarer would be diverted between May 15 and September 15, In order to
divert » $24.25 acre-feet during this pericd, a contiyucus diversios of the
raquested 12.287 cfs would be mecessary (U.5. Buresu of Land Management, Application
Ho. 12334-01-r, p. 23.
Findings Related to the Purpose of the Reservation (89-890(3){(a}).

2. The pmapose of this reservation is to ensure that water will be available

J. It is established to the satisfaction of the Board that a purpose of
the reservation has been sham (Finding 2).

Findings Related to the Heed for the Reservation (89-350(3{b)).

4. With substantial increases in agricultural producticn that could be
realized by use of irrigation water in the Yellowstone River Basin, there is a
need for a reservation of water in O'Fallon Creek.

3. A reservation of water is needed because it will secure a priority

date for future developments that is earlier than the pricrity dates such

pments would have if permits were cbraine

d immediately before construction

future.
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7. It is established to rhe satisfaoction of the Board thar the need for a -
reservation of water has been shown.

Findings Related to thé Amount of Water Necessarv for the Purpose of the

Reservarion (88-850(5)(c}).

8. The Bureau of Land Management intends to irrigate 1,952 new acres of i
land with waterspreading ivrigation between May 15 and September 15, with water

from O'Fallon Creek (Bureau of Land Memagement's Proposed Findings of Fact).

Iy

g, 1t is established to the satisfaction of the Board that the amount of
water necessarv for the purpose of the reservaticn in O'Fallon Creek for the

Buruea of Land ‘anagement is 2,924 acre-feet per vear

P oy im

Findings Related to the Public Interest {(89-8390(3)(d)).

10, Hew irrigation will increase income in the Yellowstone River Basin, -

4 din

both for local farmers and the local businesses (Draft EIS, Yol I, ©. €).
11, New irrvigarion will create much neeaded jobs (Draft EIS, Vol. I, . 6).
12. A reservation sufficient to irriparte 1,992 acres is in the public
intercst because of the economic and agricultural consequences., .
13, It is established to the satisfaction of the Board that the reservation  —
of 2,924 acre-feet per year with an average diversionary flow rate of 12.287 is in
the public interest and that theve will be progress toward completion of the facilit?l

and accomplistment of the purpose with reasomable dilipence in accordance with an

established plan.

{ﬂ%
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TR IRTONS OF 1AW

1. Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-890,

R.C.M. 1947, suthorizes the adoption by the Momtana Board of Hatural Rescurces

w water to qualified applicants for reservations

andd Comssrvation of orders reservis
of water.
2. If ordered adopted, a reservation must be ordered adopted in accordance

with Chapter 8, Title 8%, R.C.M. 1947, and any rules adopted theveunder.

3. The Applicant is entitled to apply to reserve waters within the State of

Momtana in accordsnce with Section 39-890, R.C.M. 1947, and any rules adopted

4, All pertinent statutes and rules of the State of Montana have been ad-

hered to in the veview of this reservation Application, both by the Montana

Deparment of Mautural Resources and Conservation and by the Montzna Board of Natwral

esources and Conservation,

5. Based upon the above Findings

of Fact, and specifically based wpon any

condition, limitation, or modification of the full Application appearing i

Findings, all pertinent criteria delineated at Section 89-890, R.C.M. 1947, and
zny rules adopted thereunder providing for the adoption of an order reserving
%aater have besn met.

6. Mothing found herein has besving wpon the status of water rights claimed
by the fpplicant other than those ‘heréin newly applied for, nor does aﬁyﬁamg foamd
herein have bearing on the status of claimed water rights of as:zy other party except
in relation o those vights herein newly spplied for, to the extent necessary o

reach & comwlusion hereln,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA |
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IN THE MATTER OF APPLICATION FOR } FINDINGS COF FACT AND CQON-
RESERVATION OF WATER NC, 12334-02-vr )  CLUSIOHS OF LAW OF APPLI-
BY THE UNITED STATES BUREAU OF LARND Y CATION NO. 12334-02-v 4
MANAGEMENT g )
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The above-entitled matter came on regularly for hearing starting
en or about September 21, 1977, in Billings, Montana, before the -
Montana Beoard of Natural Resources and Conservation and its duly
appointed Hearing Examiner, Jameéfﬁriscelle The Applicant appeared
by and through its counsel of record, Thomas Gai. The Montana De-

partment of Natural Resources and Conservation appeared bty and through

its counsel of record, Richard Gordon. The Montana Department of

B

Health and Environmental Sciences appeared by and through its counsel
of record, Mona Jamiscn. The Montana Department of Fish and Game -
appeared by and threough its counsel of record, F. Woodsite Wright and

Clayton Herron. The fourteen applicant conservation districts appearedi
by and through their counsel of record, Gary Spaeth. Utah Internationa_
Inc., appeared by and through its counsel of record, Urban Roth, In- q
tzke Water Company appeared by and through its counsel of record, =

Henry Loble. Witnesses were duly sworn, and oral and decumentary

evidence wag introduced.

§

The Board, having read and fully considered the complete record, =
makes the following Findings of Fact and Conclusicns of Law relating

to the 1.5, Bureau of Land Manapevent, Application No. 123%-02-r- i
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FINDINGS OF FACT

1. The U.S. Bureau of Land Menagement has zpplied for a reservation of

17,476 acve-fest of water per year (af/v) with an average diversionarvy flow

rate of 75.76 cubic feet (cfs) from the Yellowstone River, to be used to provide

full-sevvice lrrigation to 8,730 acres. Water would be diverted between May 15

anel Septevber 13. Inm oxder to divert 17,476 acre-feet during this pericd, a
contimpus diversion of the requested 75.76 cfs would be necessary (U.S. Pureau

of Land Managemwent, Application No. 12334-02-v, p. 2}';

Findings Related to the Purpose of the Reservation (89-890(3){(a)).
2.

we of this resevvation is o ensure thet water will be availsble

for the expectsd expansimm of irvigstion on federal lands by rthe 1.5, Buresu of
nt, Application No. 12334-02-r, p. 1).p.

3. It is established to the satisfaction of the Board that a pwpose of
the reservation has been showa (Finding 2).

Findings Related to the Need for the Reservatiom (89-850(3) (L)) .

4. With substantial increases in agricultursl production that could be
realized by use of irrigation water in the Yellowstone River Basin, there is a
need for a reservation of water in the Yellowstone River,

5. A reservation of water is nseded because it will secure a priovicy

date for futuwe developme

itg that is earlier then the pricrity dates such

wents would have if permits were chtained ismedi

or use began,

B. A reserverion is nesded

way affect the abilicy of the Applicant to cbtain a water vight by p

future,
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7. 1t is established to the satisfaction of the Board that the need for a

reservation of water has been shown. .
Findines Belated to the Amount of Water Necessarv for the Purpose of the -
Reservation 89-350(2)(c)).
1
8. The Bureau of Land Memagement intends to irrigate 3,738 new acres of land
with full service irripation between May 15 and Septerber 15, with warer from the
Yellowstone River (Bureau of Land Mamagement's Proposed Findings of Fact). ;é
9. It is established to the satisfaction of the Board that the total amoumt
of water necessary for the purpose of the reservarion in the Yellowstone River for
the Buresu of Land Management is 17,476 acre-feet total diversion per vear with a !
ayerage diversionary flow rate of 75.75
indings Related to the Public Interess-{(B9-250(3)(d)). -
10. New irrigation will increase income in the Yellowstome River Basin, both ':
for the local farmers and the local businesses (Draft EIS, Vol. I, p. 6). -
11, ¥ew irrigation will create much needed jobs (Draft EIS, Vol. I, p. 6).
12, A resewétion sufficient to irrigare §,7358 acres is in the public interest —1
because of the economic and agricultural consequences. —
13. It is established to the satisfaction of the Board that the reservarion
of 17.47¢ acre-feet per year with an average diversionary flow rate of 75.76 is in "“%
the public interest and that there will be progress toward corpletion of the facility
and acconplishment of the purpose with veasonable dilipence in accordancé with an N
established plan. :
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1. Chapter 8, Title 8%, R.C.M. 1947, and in particular, Section 89-890,
R.C.H. 1947, authorizes the adoption by the Montana Board of Matwral Resouxces

and Conservation of orders veserving water to qualified applicsnts for reservations

Z.

d adopted, a reservation must be ordered adopted in accordance

with Chapter 8, Title 89, R.C.M, 1947, and any rules adopred thereunder.

3. The Applicant is entitled to apply to reserve waters within the State of

accordance with Sectiom 89-850, R.C.M. 1947, and any wules adopted

&4, A1l pertinent statutes and tules of the State of Momtanas have besn ad-
hered to in the review of this reservation Application, both by the Montsna

eparitment of Nautural Reso

urces and Conservation snd by the Mmntana Peoard of Hatural
Bescnrees and Conservation, |

5. Based upon the above Findings of Fact, and specifically based won any

condition, limitation, or modification of the full Application appearing in said
Findings, all pertinent criteria delinested at Section 89-8950, R.C.M. 1947, and

ay vules adopted there

der providing for the adoption of an order resexving

water have been met.
6. Rothing found hereln has bearing upon the status of water rights claim
by the Applicant other the

y those herein newly applied for, nor does anything

ing on the status of claimed water vights of any other party except
in relation to those vights herein newly applied for, ©o the extent necessary to ‘
reach & conclusion herein,
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BEFORE TEE BOARD OF
NATURAL RESOURCES AND CONSERVATLON
OF THE STATE OF MONTANA

3 .
IN THE MATTER OF APPLICATION FOR ) FINDINCS OF FACT AND CON-
RESERVATION OF WATER NO. §%42-.r42C ) CLUSIONS OF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF UATURAL ) CATION NO. 9%42-r42C
RESOURCES AND CONSERVATION %

The above-entitled matter came on regularly for hearing starting
on or about August 11, 1977, in Billings, Mcntana, before the Montana
Beard of Natural Resocurces and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Richard Gordon. The Montana Department
of Health and Environmental Sciences appeared by and through its
counsel of record, Mona Jamison. The Montana ﬁepartment of Fish and
Game appeared bv and through its counsel of record, F., Woodsite Wright
and Clayton Herron. The fourteen applicant conservation districts
appeared by and through their counsel of record, Gary Spaeth. The
Montana Power Company appeared by and through its counsel of record,
Robert Woodahl. Witnesses were duly sworn, and oral and documentary
evidence was introduced.

The Board, having read az2nd fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating

to the Department of Natural Resources and Conservation, Application

9942-v42C:

. =255~
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FINDINGE OF FACT

ent of Natural Resources and Conservation has applied for the

resevvation of 2 stovage vight of wp to 450,000 acre-feet of water per vear {af/v)

fran the Tonpue River for enlarping the existing Tongue River Reservoir, This is an

increase of 383,000 af/y over the existinc Reserveir (Application No. 99472-r42().
Findinps Related to the Purpose of the Reservation (89-890(3)(a)).

2. The prirmary purpose of this reservation is ©o reserve water for the future

snsion of an existing state-owned multipurpese reservoir on the Tongue River

{Tr. Yol. 4, fellowing p. 140, Testimony of Orrin Fervis, p. 2).
3.
npue River Subbasin would be available for future needs, uses, and purposes

ose of this reservation is to ensure that the water supply of the

Deparoment of Natural P.esmrcesﬂand Conservation, Apvplication No. 9942-r42C).
wse of this reservation is to meke water available in the Tongue
River Subbasin for all beneficial uses recognized by law and at 2 price all can afford
to pay (Tr. Vol. &, following p. 140, Testinony of Ferris, p. 2).

5. A purpose of this reseyvation is to provide a reasonable allocation of

water among beneficial users, although there are many factors that will ulcimately

determine an exact allocation of water from the preject (Tr. Vol 4, following
p. 140, Testimony of Ferris, p. 2.

6. A mumpose of this reservation is to protect uses such as ivrigated agri-
culture which camnot afford to pay the full cost of new water development or the

g existing water development (Tr. Vol. &, Cross of Ferris,

full cost of maintainir

p. 142).

ey is available for an

ge of this reservarion is to ensw
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8. A purpose of this reservation, as envisioned, is to provide water for full ;
irrigation of 13,000 additicnal acres of irrigable land (Tr. Vol. 4, follwing p. 99,
Testimony of Gary Fritz, p. 2.

9. Maeintenance of instream {lows is ome of the potential uses for which the 4
reservation request was made (Montana Department of Natural Resources and Conservation, *
Application Mo, 9942-v42C; Tr. Vol. 4, Redirect of Bondy, p. 98). -

1. A purpose of this reservation is to secure a priority date for the use of g
thé applied-for water that is earlier than the priority date such use would have if
a permit were obtained immediately before comstruction or use began (Tr. Vol. 4,
following p. 131, Testiremy of Keith Corrigall, p. 2; Montana Department of Natural q
Resouress and Conmservatrion, Application o, 9942-r42C). -

11. It is established to the satisfaction of the Board that the purpose of

the reservation has been shown (Findings 2 through 10},

L]

Findings of Fact Related to Need for the Reservation (89-890(3)(5)). _

12. The reservation of water is needed beczuse there is competition for
Yellowstone Basin water which may affect the ability of the Applicent to cbtain a —4
warer right by permit in the future (Montans Department of Natural Rescurces and )
Comservation, attachment submitted with Application No. 9942-r42C, p. 2). -

13. The reservation of water is needed because it will secure a pricrity date g
for the project that is earlier than the pricrity date the project would have if a
permit were obtained immediately before comstruction or use began (Draft EIS, Vol. I, _
p. . y

14. The reservation of water is meeded because there is a need for dovelopment =
of more irrigsticn water in the Tongue River Subbasin (Tr. Vol 4, following p. 99,

Testimony of Fritz, p. 3.

15. The reservation of water is needed because the msjor water supply problem

2 River Subbasin is lack of asdequate storage (Momtans Department of
Natural Resources. Application No. 9%42-v42C, supplemsr

tal information of May 5, g

1977, p. 3. -
P57



16. The veservarion of water is nesded because no further water is available
for irvigation from existing scurces (Tr. Vel. &, following p. 99, Testimony of -

Fritz, p. 2).

17. The reservation of water is nes cause the vield of the existing

reservoir is fully comdtted {Tr. Vol. 4, following p. 140, Testimony of Ferris,

p. 2).

18, ed because irrigation of potentially
irrigable mgue River Subbasin without expansion of
the Tengue River Dam (Tr. Yol. 4, following p. 93, Testimmmy of Fritz, p. 3).

1%9. The reservation of weter is v

an intermedizte level of irrigation developmen

{Tr, Vol. &, following p. 99, Testimony of Fritz, pp. 5 throush

2G. The reservation of water is nee

rigable acres are located within one-half mile of the Tongue River and less thsnm 50
feet in elevation above the river, and the project could provide new full-service
irrigation to a laxpe portion of these potentislly irrigsble aﬁes {Tr. Vol. 4,
following . 99, Testironv of Fritz, p. 3).

21. The reservation of water is needed because the proposed project will
protect the existing project’s water users fran possible loss of the project (Tr.

Vol l&g f@l FRTLY

% p. 140, Testimony of Ferris, p. 4).

22. The reservation of water is needed because the existing project needs
extensive repairs which would be too expensive for existing users (Tr, Vol. 4,
23. The res

ng p. 140, Testimony

of Fervis, p. 4).

vation of warer is n ise failure of the

River Dmm would be s dissster o6 the To
v of Bondy, p. 34},

> River Subbssin (v, Vel. 4, followns

p. 81, Test]
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24, The reservation of water is needed because, without extensive repaivr to
the existing project, much of the irrigation now present in the Tongue River Subbasin
will .be lost (Tr. Vol. 4, Cross of Fricz, p. 102,

25. The reservation of water is needed because cperation of the existing
reservoir is zlready constrained to reduce the use of the detericrating spillway
{Tr. Vol &, fellowing p. 140, Testimony of Fervis, p. 4).

26. The reservation of water is needed because replacing the existing spillway
would be too expensive for present users (Tr. Vol. 4, following p. 81, Testimony of
Bondy, p. 38).

27. The reservation of water is needed because the existing spillway is too
small to safely pass floods that are known to be possible in the Tompue River Subbasin ™
{Tr. Vol. 4, following p. 81, Testimony f’f Bondy, pp. 34 through 37).

28. The reseyvation of water is needed because, although finsncing the repairs
would be impossible for existing users, financing the repairs and the construction
of a larger structure would be possible because the additionsl storage could be sold

at a price high encugh to pay for a substantial amount of the costs (Tr. Vol. 4,

following p. 81, Testimony of Bondy, p. 38; Tr. Vol. 4, Cross of Bondy, p. 85).
29. The reservation of water is meeded because, in addition to the enlarged

spillway associated with the proposed project, many other features would be in-

corporated to make the dam safe (Montana Department of Hatural Resowrces and Con-
servation, Application No. $%942-¢42C; Tr. Vol. 4, following p. 81, Testimony of
Bendy, pp. 15 through 19).

30. The reservation of water is needed beczsuse, although

the cost to merely
nrovide an adequate spillway for the existing dam at its present capacity is
$30,112,000 (Ty. Vol. &, follewing p. 81, Testimony of Bondy, p. 2), the cost €o
provide 100,000 acre-feet fimm armual vield (50,000 acre-feet move than the 40,000

acre-feet provided by the existing reservoir) varies from $33,895,000 for raising
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glevation to $40,131,000 if the dam is raised

the reservoir directly to the maximam
in stages after first building a spillwey at the existing elevation (Tr. Vol. &,
, po. 2 7 and 3B}

i =y by s ?* gls —_JT"

31. The reservation of water is needed because the project iz cooplex, and

gerous constraings to its inmediave development,; development of the

project by a water use permit would have to be immediate (Tr. Vol. &, following
p. 140, Testimony of Fervis, pp. 3 and 4).

32. The resexvation of water is needed hecause there are msny strippeble coal

reserves near the Tongue River Reservoir (Draft EIS, Vel. I, p. 39), and the cost

of land acoul coal near the reservolr has been

mined (Tr. Vol. &, followr

siticn will decrease significantly when

g p. 131, Testimony of Corrigsll, . 2).
33. It is established to the satisfaction of the Board that the need for the
reservation of water has been shom (Findings 12 through 32).

urpnse of the Reservation

Findings Related to A
(B89-890(3) {c) ).

nount_of Water Hecessary for the P

3, An suwwal averape of 187,080 acre-feet is diverted from Tongue River for
irrigation; 87,930 acre-feet of that is depleted (Draft EIS, Vol. I, p. 108).

35. The existing Tongue River Reservolir, seven miles northeast of Decker, now
provides 67,000 acre-feet of storage, 40,000 of vhich is firm anmual vield (Draft
EIS, Vol. I, p. 108; Tx. Vol. &, following p. 81, Testimwmy of Bondy, p. 2).

36. A resexvation of a storage vight of up to 450,000 acre-feet of water per

year would fully develop Montana’s share of the Tongue River and would provide a

Testimony of Bondy

37.

Provision of 450,000 acve-feet of storsge amually could provide 72,000

yield for new use, in addition to the 40,

now obligated in the existing reservoir, while releasing an averageof 75 cfz below
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the reservoir (Montana Departrent of MNatural Resources and Conservation, Application
Mo, 9942-742C; Tr. VYol. 4, following p. 81 Testimony of Bondy, p. 24; Tr. Vel. 4,
Cross of Fritz, p. 106 and 107; Tr. Vol. 4, following p. 140, Testimonyv of Ferris,
. 6).

38. The resolution of existing constraints on development of the Tongue River
could increase or decrease the amount of water available to Montanz for development,
butr considering zll reasonable possibilities, the 450,000 acre-foot reservation is
adequate and necessary (Tr. Vol. &, following p. 140, Testimony of Ferris, pp. 5
and €).

39. An adecuate economic feasibility analysis for the proposed development,
based upon sound engineering and user cost estimates, has been submitted (Tr. Vel. &,
Cross of Feryis, v. 143; Tr. Vol. 4, following p. 81, Testimony of Bondy, po. 39 and
45; Tr. Vol. 4, following p. 99, Testironv of Fritz, pp. 3 through 10; Tr. Vol. 4,
 following p. 131, Testimony of Corrigall, pp. 4 throush 10).

40. Costs for irvigation, assuming the use of center-pivoet sprinklers and in-
cluding initial costs and ammual operating costs, were calculated for each parcel of
irrigable land (Tr. Vol. &, following p. 99, Testimomy of Fritz, p. 4).

41. 0OF the proposed additional firm anmual yield, it is envisioped by the
Applicant that 29,250 af/y would be allocated to agriculture for irrigation (Tr.

Vol. 4, following p. 99, Testimony of Fritz, p. 6).

42. Of the proposed additicmal firm annual yield, it is envisioned by the
Applicant that 23,750 affy would be allocated to industry in order to meet the pra-
ject cost (Tr. Vol. 4, followis

p. 131, Testimony of Corrigell, pp. 3 through 10).

e of 320,000 acre-feer of new storage would be reguired to provide

this total of 60,000 acre-feet of fimm amual vield for new use (Tr. Yol. 4, following

p. 81; Testimony of Bo

3, p. 5; Findings 41 and 42).
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44, Further econcmic feasibility studies may dictare increasing or decreasing
the anamt of water to be made available for industrial sales (Tr. Vol. &4, Cross

orrigall, p. 133).

45. The firm anmual vield estimates are conservative and are based upon a

cemservative allocation under the Yellowstone Corpact, a reserved Indisn water

right assumption, an assumption of prior rights in Montana end Wyoming, and a
severedrought condition (Tr. Vol. &4, following p. 81, Testimony of Bondy, pp. 21
through 30). | |

4%, Further resclution of Indizn rights and the Yellowstone Campact would
allow for better warer supply estimetes and a more accurate size estimate of a
reservoir to provide a given firm armwal yield (Tr. Vol. 4, following p. 81,
. , p. 42).

Testimony of Bondy _

47. The Department of Stare Lands has requested a water reservatiom of
1,431 acre-fest per vear from the Tongue River (Depertment of State Lands,
Application 9931l-r); and a water reservation request of 390 acre-feet per year
fram the Tongue River fo be used for irrigation of state-owned lands {D@partment
of State lands, Applicationm 9633-r).

48. Although no significant addicional irrigation development can ccowr in
the Tongue River Subbasin wmless new storage is developed, the Montana Department
of State Lands Application includes no plans for development of storage in the
Tongue River Subbasin (Draft EIS, Vol. II, p. 244 and Applications ?93%1: and
9833-1).

49, With the expansion of the existing state-owned miltipurpose reservoir

on the Tongue Rlver, there will be sufficient storage for the swount of water

requested from the Tongue River by the Dep Application

9931y and

artment of State Lands in

Application 9933-r,
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50. The following Conservation Districts have requested a water reservation
from the Tongue River to irrisate agricultural lands:

a) Big Horn Comservation District has requested a reservation
of 1,034 acre-feet per vear from the Tongue River (Application
Mo, 9952-v43F) .

by Rosebud Conservation District has requested a reservation
of 7,144 acre-feet per vear fram the Tongue River {Application
Ho, 10,005-r4287).

¢) Morth Custer Comservation District has requested 16,897 acre-
feet per year from the Tongue River (Application No. 9547-vdZ4) .

51. Although no significant additional irrvigarion develoment can occur in
the Torgue Rivef Subbasin unless new storage is developed, the Rig Horn, Rosebud,
and North Custer Conservation Districts’ Applications include no plans for
development of storage in the Tongue River Subbasin (Draft EIS, Vol. II, p. 244,
and Applications 9952-v43P, 1@§@§5wr42§3 and 9947-v4) .

52. With the expansion of the existing state-cwned multiporpose reservoir
on the Tongue River, there will be sufficient storagr for the amount of water
requested from the Tonpue River by the Big Homm, FRosebud, and Horth Custer
Comservation Districts.

33. The average arrwal windmm flows in the Tongue River at Miles City is

approximately 30 cfs (Drafe EIS, Vol. TI, p. 358).

54. The flow of the Tongue River at Miles City has been zero (Tr. Vol. 4,
Recross of Fritz, p. 128,

55. In order to maintain a flow in the Tongue River and contribute to the
instrean reservation of the Department of Fish and Game below the proposed multi-
purpose reservoir on the Tongue River, it is necessary for the Department of

Hatural Resources to cause to release an average of 75 ¢fs from the Reservoir.
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56, 1t is established o the satisfaction of the Board that a storage right
of up to 450,000 af/y which is to include all existing water rights is the amwount
of water necessary for the purpose of the reservation at least to the year 2000,
However, this reservation is subject to the following: |

a) Part of this reservation is to be used to meet the request
of the Department of State Lands reservation request for
1.431 acre-feet per year from the Tongue River {(fpplication
9931-r) and 390 acre-feet ver year from the Tongue Rivor
{(Application 2933-x). '

b} Part of this reservation is to be used to meet the request
of the Big Homm Conservation District’s reservation request
for 1,034 acre-feet per year from the Tongue River (Application
9952-r43F) .

e) Part of this reservation is to be used to meet the reservation
request of the Rosebud Conservation District for 7,144 acre-
feet per year from the Tongue River (Application Fo. 10,005
L I¥TY . -

4} Part of this reservation is to be used to meet the reservation
request of North Custer Conservation District for 10,897 acre-
feet per vear from the Tonsue River (Applicatiom Mo, 9947-r4dM) .

e} The Department of Hatural Rescurces is to cause to release an
average of 75 ¢fs from the Reservation in order that for the
instream reservation in the Tongue River of the Department of
Fish and Game to be met.

Findings Related to the Public Interest (89-830(3)(d)).

58, The existing project will have to be abandoned wnless it is repeired,
but an expanded proiect would increase benefits now realized by the public, such
as a good fishery and agricultural use (ifrE Vol. &, following p. 99, Testimony of
Fritz, p. 9: Tr. Vol. 4, following p. 140, Testimonmy of Ferris, p. 5).
59. Estimates of the extent of ewisting rights have been taken into account
in the analysis of the proposed pé@jec& ard such existing rights would be protected

by the proposed project (Tr. Vol &, following p. 81, Testimomy of Bondy, p. 26).

A



0. The informetion provided on plans for construction of the diversion 4

eyance = application facilities and the maps of the location of potential

lends to be sexved by the project contain sufficient detail to adequately
define the size and Amction of such facilities (Montana Deparitmemt of Natural 4
Besmrees and Comsexvation, Application ¥o. 9942-v42C).

61. Private development of the proposed project would likely ~-sult in single-

murpose development, selling water to the highest bidder (Tr. Vol. &, following é
p. 140, Testimmy of Forris, p. 6},
$2. Reservation of water by the State would result in a plan to cptimize

fie (Tr. Vol. 4, following p. 140, Testimomy of Ferris, p. 8). ‘
'~ §3. Public interest has been served by many projects developed by the

rovent of Natural Rescurces and Conservaticn amd its predacesscrs
{Tx. vol. 4, followin

F %

g p. 160, Testimony of Ferris, p. 7).
64. The expanded project would provide water to all Tongue River Subbasin water .
users at & price they can affoxd (Tr. Vol. &4, Testimony of Ferris, p. 8).

65. The reservation can provide a substantial amount of additional stored ““
mtér for use in the Tongue River Subbasin at a cost only marpinally greater than

mugt, in ey wmt;bfe expanded to repair this existing facility at its present -

storage capacity (Tr. Vol, 4, following p. 81, Testimomy of Bondy, pp. 2 and 35). fi
£6. The proposed expansion of the project would produce net benefits to the

ivorment (Tr. Vol. 4, followving p. 99, Testimmy of Fritz, =

i

=268=



£9, Water fram the proposed project can be made available in sufficient
quantitiss and at a reascmable cost to both agriculture and indusory (Tr. Vel
&, following p. 140, Testimomy of Ferris, p. 7).

70, The economic analysis of the benefits and costs comcerming the project
is sound (Tr. Vol. 4, Cross of Corrigall, p. 140).

71, Additionel storage can be provided either by raising the existing dam
or by building @ new dam donstrean (Tr. Vol, 4, following p. A1, Testimony of
Bondy, p. 3.

72, Addirional storage can be provided at the existing dem site by com-
structing rhe dam at ics maximen elevation directly or by raising the dam to

successively higher elsvations in stages by using gartes after first budlding

gspillway at the existing elevation (Tr. Vol. 4, following p. 81, Testimomy of
P 383%

Y

73. The mineral fuel resources of the Yellowstome Basin are extensive and
important iﬁraﬁt EIS, Vol. I. p. 236}

74, The largest coal mine in the Yellowstone Basin is sdjscent to the
Tongue River Reservoir (Draft EIS, Vel. I, p. 98).

75, Staged raising of the reservoir could begin somm, keeping the reserveir
levei below the coal mines until mining near the reservolr is caplete (Tr. Vol
4, following p. Bl, Testimony of Bondy, pp. 39 and 41).

7€, Staged raising of the reservolr would reduce acquisition costs and

land rights comflicts (Tr. Vol. 4, following p. 140, Testimomy of F&rris, =, 3).

77. The Montane Tepartmem

conducting studies to estimate the feasibility of addin
farilities to its projects (Tr. Vol. 4, folle
41).

78, The M ervaticn intends

to pursue the addition of hydroelectric generation at the Tongue River Dam (Tr.
Vol. 4, following

TERTY OF F@m3§ Pe 7}5

&
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79. Hydroslsctric generation is feasible for the enlarged reservoir (Tr.
Vol. 4, followis
p. 92).

g p. 81, Testimony of Bondy, p. 41; Tr. Vol. 4, Cross of Bondy,

80. An ideal time to add generaring facilities would be during expansion
- of the project (Tr. Vol, &, following p. 140, Testimmmy of Fervis, p. 7).
81. & &-megawatt power plant could be constructed with the enla zed project

to produce 21 million kilowatt-hours of electricity per vear (Tr. Vol. 4, Cross

32. Reverwe for hydropower sales coculd be used for repairs and img

to this and other state water projects (Tr. Vol. 4, Cross of Bondy, p. 95).

83, Private water development in the Tongue River Subbasin would cost up
to $50.00 per acre-foor (Tr. Vol. 4, following p. 99, Testimony of Fritz, p. 3).

84, Differential pricing of water is an accepted method of marketing
water, and by subsidizing irrigation, differential pricing results in em econamic
benefit to the state (Txr, Vol. 4, Cross of Fritz, p. 122).

85. Irrigacion would be ecomcmically feasible with the proposed project
(Tr. Vol. 4, following p. 99, Testimony of Fritz, pp. 6 through 10; Tr. Vol 4,
Cross of Fritz, p. 102).

86. Water from the existing reservolr provides full or supplemsntal
irrigation for nearly 17,0600 acres (Tr. Vol. 4, following p. 99, Testimony of
Fritz, p. 8).

87. Most of the existing irrigation using water from the Tongue River

Reservelr camot continue unless repairs are made to the dam (Tr. Vol. 4, Cross

of Fricz, p. 102).
88. ALl of the lands proposed to be irrigated ave sviteble for frvigation
(Ty. Vol. &4, follod

3 has been included in the project (Montans Departy

w p. 99, Testimomy of Fritz, p. 8, &d no

land beloy eolass

nent of Natural Resources and
Congervation, Applicarion No, 9942-2420).
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£3. The Momtana Department of Health and Envivormental Sciences did not

spply for a reservation of water for quality purposes in the Tongue River Sub-

basin (Tr. VYol. &, following ». 51, Testimony of Bondy, p. 40},

%0. ‘The Tongue River has been dry in the past at Miles Ciev (Tr. Vol. 4,
Recross of Fritz, p. 128).

1. Maintenance and improvement of water quality can be adegquately considered
in development of the proposed project (Tr. Vol. 4, Cross of Fervis, pp. 152
through 155).

92. Water could be allocated from the proposed proiect for improving water
quality and alleviating existing water qualivy problems (Tr. Vol. &, Redirect of
Fritz, p. 127; Tr. Vol. 4, Recross of Fricz, p. 129).

93. Any st of the new water supply provided by the proposed project
could be allocated to water guality, as the publie interest dictates (Tr. Vol. 4,
Cross of Fervis, p. 143).

%4. Increases in total dissclved solids (TDE), if any, caused bv the ex-
panded project ave unlikely to damsge crops (Tr. Vol. &, Cross of Frtiz, pp. 124
and 123).

95. The Tongue River Subbasin has an especially productive fishery (Draft
EIS, Vel. I, p. 75).

96, The Tongue River Reservoir provides a warm-water fishery for walleye,
rorthern pike, smalimouth bass, and crappies (Draft EIS, Vel, I, p. 76,

g7. The Tongue River provides an the most diverse sport fisheries in the |
state (Drafc EIS, Vol. I, p. 75).

94, The Tx

gue River Reservoir is a hesvily used scuwce of varied recreation

raft FIS, Vol. I, p. 50).

99. Incressing the size of the Tongue River Reservoir would increase the
recreation and Fish and wildlife benefits of the exleting reservolr (Tr. Vol. &,

Cross of Fricz, p. 108},
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1600, As the public intersst dictates, fish and wildlife maintenance can be

adequately considered in development of the proposed project {Tr. Vol. &, Cross
of Fritz, pp. 111 and 112; Tr. Vel. &; Cross of Ferris, p. 147).

101, The existing reservolr and the proposed enlarged reservoir provide
the benefit of waterfowl and fish habitat maintenence (Tr. Vol. 4, following p.
81, Testimony of Fritz, p. 9).

102. Without the existing project, irrigation carried cut with ecisting
water rights would dewater much of the Tongue River most years, thereby greatly
reducing instream benefits (Tr. Vol. 4, following p. 140, Testimony of Ferris,
p. 7).

103. The exdsting reservoir provides good habitat for several species of

fish which thrive in the reserwoir; they shceuld contimue to do well in the

ded reservoir (Tr. Vol. 4, ﬁlelm.;g p. 99, Testimo

T, SRk k

ny of Fritz, p. 9).

104. Mo endangered species have been identified that would be harmed by an
enlarged Tongue River Reservoir (Draft EIS, Vol. I, p. 79).

105. The purchase of storage in the enlarged reservoir for meintensnce of
fish mﬁ wildlife habitat in the subbasin would be possbile if the reservation
were granted (Tr. Vol. &, Cross of Ferris, p. 145).

106. The planning process of the expanded Tongue River Froject has been

going on since 1967 (Tr. Vol. 4, following p. 81, Testimmy of Bondy, p. 40).
107. The Montanz Department of Hatural Rescurces and Comservation has done

a substantial amount of work on the expansion of the Tong

ue River Project,

including:

a) A water supply study

b} Preliminary design of several alternari
the project

&} wiic feasibilicy studies

4} Preliminary electrificacion studies

(Tr, Vol. &, followiz

2 p. 81, Testimon

LR



108, The Montana &gislatuﬁe has sumported the Tongue River Project and its
g:ampﬁséd expansion through several actions iﬁcluéiﬁg:
| a) Finding for construction of the Tongue River Dam in the late 1930's
b) Fnding for enlarpement studies in the late 1960°s
¢) Funding for further enlargement studies in 1575
4} Directing the Montana Denartment of Hatupal Resources and
Comservation to enter negotiations with potential users of
an expanded gzr@jéctg with the State of Wyoming, and with the
Indians
{Tr. Yol. 4, following p. 81, Testimony of Bondy, ». 41; Tr. Vel. 4,
following p. 140, Testimony of Ferris, p. 8).
109. The Montana Legislarure is Eiﬁk@ly to provide Durther dirvection in 1979

in the develomment of the To

s River Project (Tr. Vol. 4, following p. 81,
Testimony of Bondy, p. 61). |

110, The proposed project conforms to the policy of this State and the puwpose
of the Water Use Act: to encourage t?ié{wige use of the State’s water rescurces by

making them availasble for aporopriation consistent with the Water Use Act and

orovide for the wise utilization and development of conservation of water for the

State for the maximun benefic of its peonle with the least possible degradation
of the natural aquatic ecosystems (Tr. Yol. 4, Cross of Bondy, p. 33).

111, It is established to the satisfaction of the Board that the reservation
of a storage vight of w to 430,000 af/v which is o include all é}sisting water
rights, and is subject to the conditions mencioned in Finding 56, is in the oublic

interest and that there will be progress toward completiom of the facilicy and

it of the ouwrpose within 2 reasonable time in accordsnce with an es~
tablished plan. This reservation is 384,000 af/y of new stovage. (Findings
58 through 10%9; Hontana Department of Natural Rescurces and Conservation, Ap-

plication Mo. 9542-vd2C).
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CONCLUSIONS OF LAW

1. Chapter &, Title 89, R.C.M. 1947, and in particular, Section 59-830,
R.C.M. 1847, autherize the adoption by the Montana Board of MHatural Resources
and Conservation of orders resevving water to qualified applicants for reservation
of water.

2. 1If ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 3, Tilve 89, R.C.M. 1947, and any rules adopted theveunder.

3. The Applicant, the Montana Department of Natuwral Resources and Conservation,

is an agency of the State of Montana amd as such is entitled to apply to reserve
waters within the State of Montana in accordance with 85-890, R.C.M. 1947, and any
rules adopted theveunder.

4. All pertinent statutes and m;es of the State of Montama have been ad-
hered to in'review of this reservation application, both by the Montana Department
of Natwwral Resources and Conservation and by the Montana Board of Natioral Resources
and Conservation.

5. Rased upcn the above Findings of Fact, all pertinent criteria delineated
at Section 89-89C, R.C.M. 1947, and any rules adopted thereunder providing for the
adoprion of an order reserving water have been met.

6. HMNothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found berein have bearing on the status of claimed water rights of any
other party exce

pt in relation to those rights herein newly spplisd for, to the

extent necessary to reach a conclusion herein.
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BREFCRE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MOHTAN
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| )
IN THE MATTER OF APPLICATIOH FOR 3} FINDINGS OF FACT AND CON-
RESERVATION OF VWATER NG. 12330-v4lK ) LUSIONS OF LAW oF APPLI-
BY THE U.S. BUREAU CF RECLAMATION % CATION HO. 12330-r42KJ

The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana BPoard
of Natural Rescurces and Conservation and its duly appointed Hearing
Examiner, James Driscoll, The Applicant appeared by and through its
counsel of record, Thomas Gai. The Montans Department of Hatural
Rescurcesz and Conservation appeared by and through its counsel of
record, Richard Gordon., The Montana Deparviment of Health and Environ-
mental Sciences appeared bv and through its counsel of record, Mona
Jamison. The Montana Department of Fish and Game appeared by and
through its counsel of record, ¥. Woodsite Wright and Clayton Herrom.
The fourtesn applicant conservation districts appeared by and through
their counsel of record, Gary Spaeth. Utah Intermational, Inc

#

peared by and through its counsel of racord, Urban Roth. The Montana

.y AP

Power Company appeared by and through its counsel of record, Robert
Woodahl. Intake Water Company appeared by and through its counsel of
vecord, Henry Loble. Witnesses were duly sworn, and oral and documentary
avidence was introudced,

The Board, having read and fully considered the complete record,
makes the foliocwing Findings of Faect and Conclusions of Law relating
to the U.8. Bureau of Reclamation, Application Mo, 12330-r42K3, for

ay Bidee offatys
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FINDINGS OF FACT

1. The U.8. Buwgesms of Reclamation has applied for the reseyvation of

121,830 acre-feet of water per year (af/y) frem the Yellowstone River for storage

in the proposed Cedar Ridge reservoir to be used for mmicipal, industzial,

rvecreation, and fish and wildlife purposes (U.S. Bureau of Reclamation, Application
No. 1233C-vdZKj) .

2. The reservoir, with a capacity of 144,000 acre-feet, would immdate
5,080 acres on the north side of the Yellowstone River on Starved to Death Creelk,
a tributary of the Yellowstone River, in Treasurz and Rosebud Coumties about 16
miles northwest of Forsyth (U.S. Bureau of Reclametion, Applicaticn No. 12330-r42K0;

Draft

Addendum EIS, Map 1, following p. 8).
Findings Related to the Purpcse of the Beservation (85-890(3)(a)).

3. The purpose of the reservation reguest is to divert and store water

for release during critical sum

wy flow periods (Tr., Vol. 18, following p. 179,
Testimony of Derwocd Mercer, p. 12).

4. The released water would replace or sugment flows used for mmicipal,

industrial, recreation, water quality, aguatic rescurce maintensmce, irrigation,
sanitation, and fish and wildiife purposes (Tr. Vol. 18, following ». 179,
Testimoy of Mercer, p. 12).

5. The parposes and uses sre similar for all thvee U.S. Bureau of Reclemation
proposed offstream storage projects along the Yellowstone Fdver (Tr. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, follow
7 and 10).

w . 179, Testin

w of Mercer, pp.

&. It iz established to the satisfaction of the Bosrd that a pumpos

the reservation has been shown (Findings 3 theough 5).
s Related to the Need for the Reservatiom (89-8%90(3) (b)),

7. The nesd for each of the thres U.S, Buresu

of Reclamation offsivean
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storage projects depends on the level of water reservation requests granted to
the other applicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 31).

8. Certain reservation requests of other applicants arve granted herein
{See "Order,” § 1 through 98).

9. It is established to the satisfaction of the Board that 2 aesd has
bean shoseny for the reservation of vater to be stored in Cedar Ridge FEeservoir
in Treasuwre an] Rosebud Counties (Findings 7 and 8).

Findings Related tc the Aot of Weter Hecessary for the Bm

Reservation (89-890(3)(c)).

10. The Application is for a max

m armual need of 121,800 acre-feet of
water from the Yelloawstone River to be stored in an offstyesn veservolr (U.5.
Pureau of Reclsmation, Asplication No. @339@@&3},

11. fywainl Flow dats shows thar the mevimm army need wuld not be

required every vesr (Tr. Vol. 19, Testimony of Mercer).
12, The offstresm reservolr would provide storage so that water could be

returned to the river for irrigaticn uses, mmicipal uses and ind

strial uses
(Tr. Vol. 19, Testimony of Mercer),

13. Vith an offstream reservoir, the instream flows could be regulated so
as to protect water quality and recreational use and fish and wildlife use (Tr.
Vol. 19, Testimony oi Mercer).

14. Vater would be puped from the river during pericds of etcess flows
and retwned to the river during wonths of low flows (Tr. Vol. 19, Testimony of
Mercer).

15, The anticipated increase in energy-related depletions projected for

the Mid- and Lower Yellowstome subbasins under the intero

iate level of develos
by the year 2000 is 75.45C af/v (Oraft EIS, Vol. 11, p. 230},
16, The anticipated increase in {rvigation depletions projected for the

HMid- and L

er Yellowstone subbasing under the intex

ediate level of develom
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by the year 2000 is g3 g40 affy (Draft EIS, Vel. II, p. 239,

17. The tcotal anticipated increase in depletions projectad for the Mid-

et Lower Yellowstone subbasins wnder the intermediare level of development for

these twe uses by the vear 2000 is 159,330 af/y (Findings 15 and 16).

Indings 12, 13, 14 and 15 {Tr. Vol. 18, following p.

179, Testimony of Mercer, p. 12; Finding 4).
16. It is established to the satisfaction of the Board that the spplied-
for 121,800 af/v of water is a reasonsble amount of water necessary for the

purpose of the reservation (Findings 15 through 18).

2. It is further established by the Board that the Buresu of Reclamation

may only withdraw water from the Yellowstone River during high flow wonths.

oot

Findings Related to the Public Interest (89-890(3) (4)) .

21. Stored water would be released from the proposed project fo augmen

flows during critical summer periods (Tr. Vel. 18, following p. 179, Testimony
of Mercer, p. 12).

22. Stored water would be available from the proposed project for new
diversionary uses (Ir. Vel. 18, following p. 179, Testimony of Mercer, p. 121).
23. Possible effects of the proposed project on the ecosysten include
establishment of a multispecies warm-water fishery, introduction of muskrat into
the area, #nd attraction of migramx? waterfowl (Draft Addendum EIS, pp. 34 and

37).
24,  Increased runbe

sy of waterfowl could benefit humiters and sightseers,
and flatwater recreation and fishing opportunities wou

um EIS, pp. 36 and 38).
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25. It is established to the satisfaction of the Board that the reservation
of 121,800 af/y from the Yellowstone River for storage at the Cedar Ridge site
in Treasure ard Rosebud eounties is in the public interest and that there will
be progress toward accamplistment of the purpose with faasﬁéﬁhle diligence in
accordance with an estzblished plan (Bureau of Reclamation, Applicatiom Mo, 12330-
TLIKT) .

26. Toe public interest requires that specific design, construction, and

operating plans: economic, social, and enwironmental analyses; time schedules:
amd probable allocations of water to various beneficial uses be swplied so that

other water users in the basin may lmow the status of the proposed Cedar Ridge

Project and th
vH2KT) .

mt of water available for appropriation {(Application Mo, 12330-

CONCLUSIONS OF LAW

1. Chapter 8, Title 8%, R.C.M. 1547, and in parficular, Section 89-8%0,
R.C.M. 1947, suthorizes the adoption by the Moncana Board of Natural Rescurces
and Conservation of orders reserving water to qualified spplicants for reservation
of water.

2. If ordered adopted, a reservation mist be orderad adopted in accordance
with Chapter 5, Title 89, R.C.M., 1947, and any rules adopted thereunder.

3. The Applicant, Buresu of Reclamation, is an agency of the United
States and as such is entitled fo apply to reserve waters within the State of
Vontana in accordance with Section 39-890, R.C.M. 1947, and any rules adopted
thereunder .

4. All pertinent statutes and rules of the 3tate of Momtana have besn
adhered to in the review of this reservation applicarion, both by the Montana
Department of Natural Resourdes and Conservatiom snd by the Montana Board of

Hatural Besowrcer and Conservarion,
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5. Based woon the sbove Findings of Fact, and specifically based upon any

condition, limitation, or modification of the full applicarion appesving in said

iings, all pertinent criteria delineated at Section 85-890, R.C.M. 1947, and

adopted thereunder providing for the adoption of an order reserving

any rules
water have been met. _

6. Uothing found herein has bearing upon the status of water rights claimed
by the Applicent other than those herein newly applied for, nor does anvthing found
hereln have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL BESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATICHN FOR % "INDINGS OF FACT AND COH-
RESERVATION OF WATER NO. 12332-v42K )  CLUSIONS OF LAW 0F APPLI-
BY THE (.5, BUREAU OF RECLAMATION g CATION ND, 12332-%42K

The above-entitled matter came on regularly forx heaving on or
about August 31, 1977, in Billingse, Montana, before the Montana Boand
of Natural Resocurces and Conservation and its dulvy appointed Hearing
Examiner, James Driscell. The Applicant appeared by and through its
counsel of record, Thomasz Gai. The Montanz Desartment of Natural
Resources and Conservation appeared by and through its counsel of
record, Kichard Gordon. The Montana Department of Health and Envir-
onmental Sciences appeaved by and through its counsel of racord, Mona
Jamison. The Montana Department of Fish and Game appeared by and
through its ccounsel of rvecord, F. VWeodside Wright and Clayton Herron.
The fourteen applicant conservation districts appsaved by and through
their counsel of record, Gary Spaeth. Utab Internaticonal, Inc., ap-

peared by and through its counsel of record, Urban Roth. The Montana

il

i

Power Companv appeared by and through its counsel of record, HRobert
Woodahl., Intske Water Company appeared by and through its counsel of
record, Henry Loble. Witnesses were duly sworn, and oral and documentars
evidence was introduced.

The Board, having read and fully consideved the complete record,

%

makes the fcllowing Findings of Fact and Conclusicns of Law relating
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to the U.5. Bureau of Reclamation, Application No, 12332-r42K, for

Sunday Creek offstream storage:

~279=

o S

¥

§ - V| R

{ m

P



FINDINCS OF TACT

1. The U.5, Bureau of Reclamation has applied for the reservarion of
539,000 acre-feet of water per year {(af/y) from the Yellowstone River for storage
in the proposed Sunday Creelk reservoir to be used for mmicipal, industrial,
recreatiom, and fish and wildlife purposes (U.5. Burezu of Reclamsrion, Application
Mo, 12332-p420) .

2. The reservoir, with a capacity of 678,000 acre-feet, would i mdate
13,730 acres on the north side of the Yellowstone River in Custer County near
the Miles City airport (U.5, Bureau of Reclametion, Application No. 12337-v42K) .

Findings Related to the Purpose of the Reservation (89-890(3)(a)).

3. The purpose of the reservation request is to divert and store water
for release during critical sumer flow pericds (Tr. Vol. 18, follawing p. 179,
Testimony of Derwood Mercer, p. 12). -

4, The released water would replace or augment flows used for mmicipal,
industrial, recreation, water quality, aquatic rescirce maintenance, irrigation,
samitation, and fish and wildlife purposes (Tr. Vol. 18, following p. 179,

Testimony of Mercer, p. 12}.

5. The purpeses and uses ave similar for 211 three U.S. Bureau of Reclamation

proposed offstream storage projects along the Yellowstone éiver {Tr. Vol. 19,

Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimony of Mercer, pp.

7 and 10).

6. It is established to the satisfaction of the Boerd that a purpose of

the veservarion has been shown (Findings 3 through 5).

Findings Related to the Need for the Reservatiom (B3-890(3) (b)) .

7. The need for cach of the three 1.5, Buresu of Reclamation offstre
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storage projects depends on the level of water reservation requests granted to
the other applicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 51).

8., Certain reservacicn regquests of other spplicants are granted herein

{See "Order,” § 1 thweugh 96).

9. it is established to the satisfaction of the Board that a need has
been sm for the reservaticn of water to be stored in Sunﬁay Creck Reservoir
in Custer Coumty (Findings 7 and §).

linge Related to the fmount of Water Necessery for the B
Reservation (89-850(3) (c)).
10. The Application is for 2 mawimm amual need of 539,000 acre-feet of

gpose of the

water from the Yellowstone River to be stored in an offstress reservoir (U.S.

pais of Reclamsticn, Application No. 12332-r47%) .

12, The offstream reservolr would provide storage so that weter could be

amned to the river for irrigation uses, mrxicipal uses and iIndustyial uses

{(Tr. Yol. 19, Testimony of Mercer).

13. With an offstream reservolr, the instream flows coul
as to protect water quality and recrestionsl use for fish and wildlife use (TIr.

Vol. 19, Testimomy of Mercer).

mped from the river during pericds of excess flows

wring months of low flows (Tr. Vol 19, Testimony

Mercer).

15. The anticipated iner

the Mid- al Lower
bw the

Yelloear

yesr 2000 s 75,490 af/y (Draft EIS, Vol. II, p. 230).

18. The snticipated incresse in irrigarion depleticns projected for the
Wid- and lower Yellomtone subbasing under the inte

liate level of development
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by the vear 2000 is 83,880 af/y (Drafc EI5, Vol. 1I, p. 239}

17. The total anticipated increase in depletions projected for the Mid-
and Lower Yellowstone subbasins wnder the intermediate level of development for
these two uses by the vear 2000 is 159.330 af/y (Findings 15 and 16).

18. A purpose of the reservation is to provide stored water for uses such
as those disucssed above in Findings 12, 73, 14 and 15 {Tr. Vol. 14, following p.
179, Testimony of Mevcer, p. 1Z; Finding 4). |

19. It is ectablished to the satisfaction of the Board that the applied-
for 539,000 af/v of water is a reasonable amount of water necessary for the
murpese of the reservation (Findings 15 through 18).

20, It is further established by the B

ard that the Buresu of Beclamation

may only withdraw water fron the Yellowstone River during high flows.

Findings Relat

ed to the Public Interest (39-80003)(4)).

21, Stored water would be veleased from the proposed project to augmen

flows during cyitical summeer

pevicds {Tr. Vol. 18, following p. 179, Testimomy
of Mercer, p. 12).

22, Stored water would be available from the proposed project for new
div:aﬁsi@@&ry usazs (Tr. Vol. 18, following p. 179, Testimony of Mercer, p. 121).
23. Possible effects of the proposed project on the ecosysten include
establishment of a mulcispecies werm-water fisherv, introduction of muskrat into
the araa, and atiraction of migratory waterfowl (Drafr Ads

37).

hm EIS, pp. 34 and

24. Increased mumber of waterfowl could benefit hunters and sightseers,

and flatwater vecreation and fishing oppertumdties would be @

m EIS, pp. 36 amd 38).
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25, It is established to the satisfaciion of the Hoard that the reservation -
of 539,000 af/y from the Yellowstone River for storage at the Sunday Creek site
in Custer County near the Miles City airport s in the public interest and that

there will be progress toward accsmpi%shmeﬁt of the purpose with reasonable diligence

in accordance with an established plan {Bureau of Reclamation, Application No. 12332- !
r42K) . -
26. The public interest requires that specific design, construction, and
operating plans; ecanamic; secial, and environmental analysis; time schedules; and f
probable allocations of water to various beneficial uses be supplied so that other
water users in the basin may know the status of the proposed Sunday Creek Project !:
and the amount of water available for appropriation {Application No. 12332-r42K), =
CONCLUSIONS OF LAl
1. Chapter 8, Title 89, R.C.M. ?gé?s and in particular, Section B9-890, “:
R.C.M. 1947, autharizes the adoption by the Montana Board of Natural Rescurces and -
Conservation of crders reserving water to qualified applicants for reservations of N
water. v
2. If ordered adopted, a reservation must be ordered adopted in accordance -
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder. -
3. The Applicant, U.S. Bureau of Reclamation, an agency of the State of 4
Montana, is entitled to apply to reserve waters within the State of Montana in o~
accordance with Section 88-8%0, R.C.M. 1947, and any rules adopted thereunder. _
§. Al pertinent statutes and rules of the State of Mentana have been ad- p

hered to in the review of this reservation Application, both by the Montana Department -

of Matural Resources and Conservation and by the Montana Board of Natural Resources

and Conservation. -

{a
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5. Based upon the above Findings, and specifically based upon any condition,
Vimitation, or mpdification of the full Application appearing in said Findings, all
pertinent criteria delineated at Seét%an 89-890, R.C.HM. 1947, and any rules adopted
thereunder providing for the adoption of an ovder reserving water have been met,

6. Hothing found herein has bearing upon the status of water vrights claimed
by the Applicant other than those herein newly applied for, nov dees anything found
herein have bearing on the status of claimed water rights of any cther [arty except
in relation to these rights herein newly applied for, to the extent necessary to

reach a conclusion herein.
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BEFORE THE BOARD OF
NATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTARA

o o o T SR GR e R s dF ED R R em WA WP whomA AR me O D dm o ms A dE TH we we B ONR o @b wm TH WD N oy g Wb SR b Wb me B9 G G0 mw dh TR TR ub M e B D B8 YD MR mn S g RS g AR S 58

)
IN THE MATTER CF APPLICATION FOR ) FINDINGS OF FACT AND COH-
RESERVATICN OF WATER NO., 12331-ré43¢ ) CLUSICHS OF LAV OF APPLI-
BY THE U.S. BUREAU OF RECLAMATION ) CATION NO. 12331 v438

)

The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana Board
of Natural Resources and Conservation and its duly app@intéd Hearing
Examiner, James Driscoll. The Applicant appeavred by and through its

counsel of record, Thomas Gai. The Yontana Department of Natural

Resources and Conservation appeared by and through its counsel of re-

cord, Richard Gordon. The Montana Department of Health and Euviron-
mental Sciences appeared by and through its counsel of record, M¢na
Jamison. The Montana Department of Fish and Game appeared by and
through its counsel of record, F. Woodside Wright and Clavton Herron.
The fourteen applicant conservation districts appeared by and through
their counsel of record, Gary Spasth. Utah International, Inc., ap-
peared by and through its counsel of record, Urban Reth, The Montana
Power Company appeared by and through its counsel of record, Rohert

Woodahl. Intake ¥Water Company appeared by and through its counsel of

record, Henry Loble. Witnesses were duly sworn, and oral and documentar

evidence was introduced.
The Board, having read and fully comsidered the complete record,

makes the following Findings of Faect and Conclusions of Law relating
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to U.S. Burezu of Reclamation, Application No., 12331-vé43G, for

Buffalo Creek cffstream storage:
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FINDINGS OF FACT

1. The U.S. Bureau of Reclametion has applied for the reservation of
68,700 acre-feet of water per year {(af/y) from the Yellowstone River for storage
in the proposed Buffalo Creek reservoir to be used for mmicipal, industrial,
recreation, and fish and wildlife mz
No. 12331-r430).

poses (U.S. Bureau of Reclamation, Application

2. The reservoir, with a capacity of 115,000 acve-feet, would immdate
2,660 acres on the north side of rthe Yellowstone River in Yellowstone County
neaf the town of Custer {(U.5. Bureau of Reclamation, Applicatiom Mo. 12331-r430).
Findings Related to the Purpose of the Reservation (89-390(3)(a)).

3. The purpose of the reservation request is to divert and store water

for release during critical summer flow Eericés (Tr. Vol. 18, following p. 179,

Testimony of Derwood Mercer, p. 12).

4. The released water would replace or augment flows used for mmicipal,
indué.trial, recreation, water quality, aquatic resource maintenance, irrigatiom,
sanitation, and fish and wildlife purposes (Tr. Vol. 18, following p. 179,
Testimony of Mercer, p. 12).

5. The purposes and uses are similar for all three U.8. Furesu of Reclamation
proposed offstream storage projects along the Yellowstone River (Tr. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimomy of Mereer, pp.
7 and 10,

6. It is estsblished to the satisfaction of the Board that a purpose of
the reservation has been shown (Findings 3 through 5).

Findings Related to the Need for the Heservatiom {(89-830(3)(5)).

7. The meed for each of the three U.5. Bureasu of Reclaration offstrean
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storage projects depends on the level of water reservation requests granted to
the other gpplicants (Tr. Vol. 19, Cross of Mercer, pp. 10 and 51).

8. Certain reservation recus

stz of other applicants are grambted herein
{See "Grder,” § 1 through %6).
9. 1t is estsblished to the satisfaction of the Board that a need has

besn showm for the reservation of water o be stored in Buffalo Creek Reservoir

mount. of Water Necessary for the Purpose of the
Beservarion (59-890(3)(c}).

15, The Appiicaci@n is for 2 madinmm anTmy

al need of 65,700 acre-feet of

water from the Yellowstone River to be stored in an offstzesm reservoir (U.S.

a3 of Reclagmtion, Application Ho, 12331-r430).
11. Arrmal flew data shows that the mexims swewal need

required every vear (Tr. Vol. 1%, Testimony of Mercer).
12. The offstresn reservoir would provide storage so that water could be

retimned to the river for irrigation uses, mmicipal uses

ani industrial uses
{(Tr. Vol. 19, Testireny of Mercer).

13. With en offstresm reserveir, the instresm flows could be regulated so
as to protect water quality and recreatiomal use and fish and wildlife use (Ty.
VYol. 19, Testimony of Mercer).

14, Uater would be puwed

fram the viver during pericds of excess lows

and retumned to the river dwing wonths of low flows (Tr. Vol, 19, Testimony of

Moreer),

15, The snticipated increase in energy-related depletions
the Mid- ard Loser Yellowstone subbas

projecied for

wder the inten
by the yesr 2000 is 75,490 af/v (Drafc BIS, Vol. 1L, p. 230).

ste lovel of &

16, The anvicipated increase in irrigation depletions projected for the

M- subasing v the inter

iate level of develops
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by the year 2000 is 83,840 af/y (Drafc EIS, Vol. I, p. 239).

17. The total anticipated incresse in depletions projected for the Mid-

er Yellowstone subbasins under the intermediate level of development for
these two uses by the year 2000 is 155.330 af/y (Findings 15 and 16).

18. A purpose of the reservation is to provide stored water for uses such

as those disucssed sbove in Findings 12, 13, 14 and 15 (Tr. Vol. 18, follewing p.

179, Testimony of Mercer, p. 12; Finding 4).

18. It is established to the satisfaction of the Eoard that the applied-
for 63,700 affy of water is a reasonsble amount of weter necessary for the
parpose of the reservation (Findings 15 through 18).

20, It is further established by the Board that the Bureau of Reclamation
may only withdraw water from the Yellowstone River auring hiph fiow wonths.

e

Findings Related to the?ublic Interest (59-290(3)(d}).

21, Stored water would be released from the proposed project to augment
flows dwing critical summer pericds (Tr. Vol. 18, following p. 179, Testimony
of Mercer, p. 12).

22. Stored water would be available from the proposed project for new

diversionary uses (Tr. Vol. 18, follewing p. 179, Testimomy of Mercer, p. 121).

23. Possible effects of the proposed project on the ecosystam include
establishment of a multrispecies wam;watef fishery, introduction of maskrat into
the area, and attraction of migratovy waterfowl (Draft Add
37.

hxe EIS, pp. 34 and

24, TIncreased

er of waterfowl could benefit hmters and sightsests,
and flatwater yecreation and fishing opportunities weuld be e
= EIS, pp. 36 and 38).
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25. It is established to the satisfaction of the Board that the reservation
of 68,700 af/y from the Yellowstone River for storage at the Buffalo Creek site
in Yellowstone County is in the public interest and that there will be progress
toward accomplishment of the purpose with reasonable diligence in accordance with
“an established plan {Bureau of Reclamation, Application No. ?233Ewr£3%},

26. The public interest vegquires that specific design, construction, and
operating plans; economic, social, and envéranm@ﬁta! analysis, time schedules;
and probable allocations of water to various seneficial uses be supplied so that
pther water users in the basin may know the status of the proposed Buffale Creek
Project and the amount of water available for appropriation (Application Ho. 72331-

F430) .
CONCLUSIONS OF LAW

V. Chapter 8, Title 89, R.C.HM. 1947, and in particular, Section 89-890,
R.C.M. 1947, authorizes the adoption by the Montana Board of Natural Resources and
Conservation of orders reserving watef to qualified applicants for reservation of
water,

2. If ordered adopted, a reservation must be ordered adopted in accordance
with Chapter B, Title 89, R.C.M. 1947, and any rules adopted thereunder,

3. The Applicant, U.5. Bureau of Reclamation, s an acency of the United
States and as such is entitled to apply to reserve wateys within the State of
Montana in accordance with Section £9-83G, R.C.M. 1847, and any rules adooted
thereunder. !

4. A1l pertinent statutes and rules of the State of Montana have been ad-
hered to in the review of this reservation Application, both by the Montanz Department
of Hatural Rescurces and Comservation and by the Montana Board of Natural Resources

and (onservation.
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5. Based upon the above Findings of Fact. and specifically based upon any
condition, 1imitation or modification of the full Application appearing in said
Findings, all pertineni criteria delineated at Section 89-830, R.C.M. 1947, and any
rules adopted thereunder providing for the adeption of an order reserving water have
been mai.

&, MHNothing found herein has bearing upon the status of water rights claimed
by the Applicant other than these herein newly applied for, nor does acything found
hereln have bearing on the status of claimed water rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach 2 conclusion herein.
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BEFORE THE BOARD OF
HATURAL RESOURCES Al'D CONSERVATICN
OF THE STATE OF MONTANA
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)
IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AHD COM-
RESERVATION OF WATER NO. 1781-r ), CLUSICONS OF LAW OF APPLI-
8Y THE MONTANA FISH AND GAME ) CATION NO., 1781l-r
COMMISSION %

G o e e G G G O G0 NS TR AP W R e T GE Eh e S S D G A G G S W D e SR ES G D U R g SR GRS mm T mh wm m bB oD P WP SR b T kD W S S nm v e oM aw b o Gm Y R

The above-entitled matter came on regularly for hearing on or
sbout August 17, 1977, im Billinga, Monrana, before the Montana Boarxd
of Natural Resources and Comservation and its duly appointed Hearing
Examiner, Jemes Driscoll. The Applicant sppeared by and through its
counsel of record, F. Wocdside Wright and Clavton Herron. The Yontana
Department of Natural Rescurcesz and Comservatlon appeared by and through
its counsel of record, Richard Gordon. The fourteen applicant conser-
vation districts appeared by and through their counmsel of record, Gary
Spaeth. The City of Billings appeared by and through its counsel of
record, Calvin Calton. Utah Internationmal, Ine., asppeared by and
through its counsel of record, Urbam Roth. The Intake Water Company
appeared by and through its counsel of record, Henry Loble and Bovd
Henderson. The Montana Power Company appeaved by and through its counsel
of record, Robert Woodahl., The Montanz Water Development Asscciation
appeared without benefit of counsel. The Great Western Sugar Company
appeared by and through its counsel of rvecord, Richard MeCamn, Trout
Unlimited and the Federatiom of Fly Fishermen sppeared by and through

their counsel of record, James CGoetz. The Montans Wildlife Federation
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appeared by and through its counsel of record, William Madden. The
Environmental Information Center anpeared by and through its counsel
of record, William Leaphart. {itnesses were duly sworn, and oral and
documentary evidence was introduced.

The Board, having read and fully considered the complete record,

makes the following Findings of Fact and Conclusions of Lev felating

te the Montana Fish and Game Commission, Apvolication Mo, 1781l-r:
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FLINDINGS OF FACT

1. The reaches of the Yellowstone River and certain of its
major tributaries for which an instream reservation of water has been
applied for by che Montama Fish and Game Commission are shown in Map
FG-1 (brafe EIS, Vel. I, p. 181).

2, The Department of Fish and Game has applied far.an instream
reservation on many of the streams in thne Yellowstone River Basin,
including a request for an instyeam veservation in the Yellowstone
River (Montana Fish and Game Commission, Application No. 1781l-1).

3. Fish and Game has made lawful, proper and timelv application
for reservation of water, tec maintain flows, levels, or gualities of
watar thereof, in the Yellowstone River Basim, including the reaches
and tributaries thereof, as follows:

UPPER YELLOWSTONE BASIN (Town of Gardiner to mouth of Boulder River)
Armstrong Spring Creek

Bear Cresk

Big Creek

Billman Creek

Brackett Creek

Cedar Creek

Cinnabar Creek

Coke Cresk

Eight Mile Creek

Emigrant Spring Cresk

Flachead Creek

Fleshman Creek

Fridley Creshk

Lirtle Mission Creelk
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Donald Spring Creek

Mill Creek

Mission Creek

Hol Heron Creel

Helson Spring Creek

Bock Creek (Shields Drainage)
Rock Creek (of the Yellowstone)
Shields River

Sivmile Creek

Smith Cresk

Suce Cresk

Tom Miner Creek

Trail Creek

Yellowstone River G@iﬁ Charme

v o Beulder River)
% YELLWSTONE BASIN (Boulder River to Bighorn River)
Mid-Big Timber Creek

Lower Bilg Timber Creek

Upper Bluewater Creek

Zﬁddle Bluewater Creek

im Bluswarer Creek

Bridger Creek

Boulder River (Sweet Grass County)
Boulder River (Swest Grass and Park Com
Boulder River (Sweet Grass County)
Upper Butcher Creek

Loweer Butcher Cresh

Castle Creek (Stillumter County)
Castle Creek (Stillwmier an

¥
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LLEER YELLGETONE BasIy

Bighorn River
Temeue River
Hanging Yoman Cresk

Orrer Creek

kin Creek
Powder River

vellowstone River (Big Horn River to Montana-torth Dakota State Line

(Exh. DFG 1781-r pii & iii). |

4. The Department of Health and Enwirommental Sciences has also agpplied
for an instream reservatiom for weters in the Yellowstome River (Department of
Bealth and Ervircsmental Sciences, Application No. 10063-r).

5. Alchough the puzpose, the need and the public interest of each of

these reservation requests differ, the granting of one instresm reservation

sould insure the cther state sgency sn instream reservaticn.

&. Because the mmpose, the need and the pizbli?interest for a Fish and
Game instream reservation throughout the entire Yellowstone River Basin are
basically the same, the Board, as hereinafter set forth, adopts general Findings
of Fact relating to these elans
85-890.

s of water reseyvatioms as

mendated by ®.C.H.

Findines Related to the Purpose of Instresm Reservaticus of Vaters in Streams

of the Yellusstone River Basin (89-390(3)(a)).

7. The m

mirpose of the reservation is to ensure that waters ave available

Arplication lo. 178l-r, p. 1 ¢

lant znd viable fishery
in the Yellowstone River Basin (Tr. VYol. 18, Testd
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9. mopose of the instresm reservation being sought by the Depariment
of Fish and Game it and viahle fishery and aguatic
tem existent in the Yellosstone River Basin (Application Mo. 1781-1).

ervation is to provide fish snd wildlife habitat

erpetuate the diverse species comprising the varicus natural
y Fish and Game Covmmission, fpplicatiom Bo. 1781-1t).
tion is to help maintsin water quality (Gtntens

11l. A purpose of the reserva
Figh and Gare Comission, Application Mo, 1781-r, ». 3).

pose of the reservariom is to contribute to é clean and healthful

w Fish and Game

Commdseion, Applicatiem Ne. 1781-v, p. 3).

13. It is established to the satisfaction of the Board that the mopose of

@n instresn
has been shom.
ws Related to the Need of Instresm Reservaticms of Waters in Stresms

reservation of waters of the stresms in the Yellowstone River Basin

of the Yellowstone River Basin (89-850(3)(b)).

servations are necessary for chammel flushing end the main-
harmels (Tr. Vol. 18, Testimomy of Redchwmith).

15. Imstresm reservations sre necessary to contyrol aquatic plant growth

and to maintain equatic and wildlife speci
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18, The need for reservations of water in each stream reach requested by
Fish and Game is to provide for comtinued preservation of fish and wildlife

tuate the several and meny species found in each

hebitar sufficient to perpe
stresm veach at mmtiy existing levels; to srovide water-based and water-
related vecrearion for residents of this state and tourists and other transients
to this state; to provide Fish and Geme standing to represent the mublic's
interest in fish and wildlife and recreation when future applications for water
use permits in the stream reaches are beilng considered (Montana Fish and Game
Proposed Finding 75).

12, It is established to the satisfacrion of the Board that the need for
instresm water reservaticns of the waters in streams of the Yellowstone River

Rasin has been shom,

lings Related to the Public Interest ¢of Instresm Reservations for the Waters

in the Streams of the Yellowstone River Rasin (895-850(3) (d)).

20. The Fish and Game's application for reservations of water in the

Yellowstone River Basin represents the public interest in preserving, protecting

hancing the envirorment (Fish and Game Proposed Finding 75).

21. The application of the Fish and Game is in the public interest in that
it provides aesthetically pleasing swwroundings, and that it preserves fishing
waters in their natwral eddsting state (Fish and Gawe Proposed Finding 75).

22. The instzeam reservation is in the pblic interest in that it protects

and preserves fish habitat, preserves recreationsl sites and ensures perpetuarion

of nom-game wildlife in the existing eccsystem (Fish and Game Proposed Finding
75). |
23. The instream reservation is in the public intevest in that it will.

2) continue the perpetuation of the fish and wildlife resouwces:

rpetuation of the fish and wildlife vescuzees for
and future urilization by the pblic;

cmTent
¢) meintain water quality
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24, 1t is established to the satisfaction of the Board that the public
interest for instresm reservationg of the waters in the stresms of the Yellowstone
Hiver Basin hag been showm.

Findings Related to the Amount Hecessary for the Purpose of the Reservation

of Vaters of the Streams of the Yellowstone River Basin (B9-890(3) (c}).

Instream Reservation of the Yellowstone River at Sidney, Montana

25. The fish species present in this part of the Yellowstone River are
sturpecon, paddlefish, mooneve, trout, mimmow, sucker, catfish, codfish, sunfish,
perch and drum. gadere burbot

26. The resident and migratory wildlife species present in this part of
the stream are loons, grebes, peliceans, cormorants, swans, geese, ducks, vultures,
hawks, eagles, falcons, herons, cranes,—coots, avocets, plovers, sandpipers,
snipes, gulls, terns, owls, magples, crows and other birds and mule deer, white-
tailed deer, beavers, minks, muskrats and river otters (Department of Fish and
Game, Application o, 1781-r, exh. 1, pp. 231 through 233).

27. A veservation of instream water will protect nesting and productionm,
migrations, incubations and receiving of the various species (Department of Fish
and Game, Application No, 178l-r, exh. 1, pp. 234 and 235).

28. An adequate instream flow will provide ample food supply, adequate
habitat area and suitable water quality for all the fishery and wildlife species
of this part of the Yellcwstone River (Tr. Vol. 13, pp. 195 and 196).

29. It is established to the satisfaction of the |

timms on the Yellows fone River Basin above Fidney, Montena. This reservation amoumts
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Jamiary

Febyruary

Instream Reservation of Powder River

CFS
3,738
4,327
6,778
6,808

11,964

25,140

10,526
2,670
3,276
6,008
5,548

3-998
T.85% cfs

AF/Y

PERCENTILE

229,831
240,281
416,711
405,031
735,528
1,495, 644
647,090
164,166
194,917
365,377
7,920

245,814
367 310

4

af/y

30. The Departwent of Fish and Came has teqn.;ested an instream reservation on

ment of Fish and GAme, Application 1731-%).

the Powder River from its mouth at the Yellowstone River to the Wyoming border

31. Evaluations of the flow requirvements for the Powder River wers based on

Morthern Great Flains Resource Frogram estimates, United States Gauging Data, and

were verified by field observations and measuwrements (Department of Fish and Game,

Aprlication Bo, 1718-r, exh. 1, p. 220; Tr. Vol. 25, Redirect of Relwini

el; Depart-

ment of Fish and Came, Application . 1%1-r, exh. 28; Ty, Vel. 28, p. 16,

Testimony of Rehwinkel).

32. Significant reduction in flows of the Powder River would detvimentally

affect the habitat of beaver and other Hiobesrers because the muber znd size of

lands and gravel bers would be veduced and the stresm morchology would change

from a braided o a meendering
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stream haviang less habitat for these animals (Exh. DFG-1781-r-1, p.
23-26) .

33. Resident fish species present in the Powder River include
the sturgeon chub and sauger, shovelnose sturgeon and chanﬁai carfish
(Exh., DFG-178l-r-1, p. 219-220).

34. TFlows are required by the fish species of the Powder River
for passage, spawning and rearing (DFG-1781-r, Exh. 1, op. 221-222).

35, It is established to the satisfaction of the Board that the
amcunt necessary for the purpose ¢f the instream reservation of waters
in the Powder River is the ninetieth percentile flow. This féservati&ﬁ

amounts to 95,201 acre-feet per year with a monthly breakdown as

follows:

_cFs AF/Y
January 31.8 1861
February 71.8 - 3986
March 291 17,888
April 347 20,643
May 424 26,064
June 184 10,946
July 70 4303
August 14,5 - 8%l
Septemberxr 8,87 ‘ 527
October 9.43 57%
November 61.6 3664
December &1 3749
Average 131 cfs 9520 af/y
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Instrean Reservation of Yellowstone River at Miles Cicvy

36, 'The fish snecies oresent in this part of the stream are trout, whitefish,

catfish, sauger, walleve, ling, and craspile (DFG-178l-x, Iwh. 1, o. 183).

37. The resident and wildlife migratory species present in this part of
the Yellmwstone River are beaver, muskrat, marten, mink, raccoon, pheasent,
white-tailed deer, ducks, raptors, bald eamles, Canadian geese, heron, swans,
and cranes (DFG-1731-r, Sxh. 1, p. 183).

38. A reservation will ensure proper spawning, incubation and resring for
~ the fishery of this part of the Yellowstone River (DFG-178Ll-r, Exh. 1, p. 184).

39. It is established to the satisfaction of the Bosrd that the amount of
water necessary for the instream reservation of the Yellowstone River at Miles
City, Montana, is the eigntieth percentile flow of the Yellowstone River less
the depletions of other water reservations on the Yellowstone River Basin above
Miles City. This instrean reservation amounts to 6,499,926 acre-feet per year

with a monthly breakdom as follows:

s ar/y
January 3,329 235,400
February 3,993 221,995
March | 6,355 390,929
april 5,848 347,557
May 12,280 754,504
Jwe 26,183 1,557,980
July 10,275 631, 856
August 3,862 237 415
September 4,338 266, 682
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fictober 5,848 359,578
Hovenber 5,508 327,730
Dacerber 5.00% 246,464
Average 7,708 cfs 5,578,852 af/y

40. The Momtana Department of Health and Unvirctmental Sciences has bean
given an instream flow reservation of the same quantity as that listed above for
the Department of Fish and Game.

41. In some months the instream resevvation established by the Board

excesds the request of the Departwment of Fish and Came. The veservarion of

.
I

gota
[os

instream flow for the Fish and Game is only for the mmount requested and it
not to exceed that amount.

Instream Reservation of Tonzue Hiver

g

42, The Department of Fish and CGame has veouested an Dnstream reservation

of the Tongue River from the Wyaming bordsr o the mouth at the Yellowstone

i

River (Fish and Geme Application No. 1731-v).
43, Evaluaticns of toe Tongue River's flow are based o water tempsrature
data, depth and velocity criteria for spawning and incubation flows, warer

ment of Fish and

surface profile program and wetted perimeter method (Depart
Game:, Application Jdo. L78l-v, Exh. 1, pp. 203 dwough 208; Tx. Vol, 14, Testimony
of Elser).

44, The resident game fish scecies oresent in the Tongue River arve bass,
pike, sauger, walleye, catfish, paddiefish, sturpeon, and burbot (OFG-178i-v
Exh. 1, op. 201-207).

45, Flows are required by the various fish species for sp

and passage (OFG-1781-v, Eh. 1, po. 202-209).
46.  The Montana Department of HNatural Resources has besn granted a reservation

on the Tongue River (Urder),
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47,
that Departmentc’s intention of building a2 dam on the Tongus River
{Deparctment of Matural Resources, Applicarion No. 9942-142C).

48
on the Tongue River with a condition that an average of 75 cfs be

released from the dam in order to contribute/ instream reservaticn of the

Fish and Game (Order).

49,
amount of water necessary for the purpose of the Department of Fish

and Game's reservationm on the Tongue River from the Wyoming border to

It iz established to the satisfaction of the Board that rhe

The Department of Natural Resources' reservation is based on

The Department of Natural Rescurces was granted a reservation

g

&

the Tongue River reservoir is 244,799 acre-feet per vesr with 2 monthly

breakdown as follows:

January
February
March
April

May (1-20)
May (21-31)
June

July
August
September
October
Hovember

Decembar
yerage

=305~

CFS
160
160
260
200
700

1,200

1,350
360
100
100
200

2F/Y
9,836
3,883
12,294
11,898
27,762
26,175
80,312
22,130
6,147
5,949
12,294
11,893

g 221
248,755 afly

¢ af
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3. It is established to the satisfaction of the Soard that the anommt o
water necessaf}? for the purpose of the Fish aﬁé. Game's ingtrear veservation in
the Tongue River from the Tongue REiver reservolr to the routh of the Yellowstone
River an averageflow of 75 cfs at the mouth. This reservation arounts o 54,289 af/y

with a menthly breakdown as follows:

CFS ARV
Jaruary 75 4 811
February 75 4,164
March 75 4,611
Aoril 75 4,462
Hay 75 4,611
Jume 75 4,462
July . 15 4,611
August 75 4,611
September 75 &,462
Cetober 75 4,611
Novermher 75 b, LED
Decarber 73 4,611
Average 7 54,299

Instream Reservations for Hancing iomam Creek

51. Evaluations of the flow requireaments for Hanging Woman Creek are based

on migrant fish trap data, Uniced States Gouging Station stream discharge records

and streamflow monitoring (DFG-1781-r, Exn. 1, ». 211, Tr. Vel. 14, po. 53-54 ang 56),
52. The fish species present in Hanging Yomen Creek ave bass, sauger, tke

znd catfish (OFG-1781-v, Bxiv, 1, p. 211).
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$3. An instream resevrvation is needed for passage, spawning and
rearing of the fishery (DFG-178l-r, Exh. 1, . 211).

54, It is established to the satisfaction of the Board that the
apount of water necessary for the purpese of the instream reservation
on Hanging Woman Creek is the historic minimum monthly flow derived
from the United States Gauging Station records.

Ingstream Reservation in Otter Creek

55. Evaluations of the flow reguirements for Otter Cregk are
based on the United States Guaging Station gauging records and field
observations of fishery (DFG-178l-v, Exh. 1, p. 213).

56, The fish species present in Otter Creek are crappie, bass,
pike and catfish (DFG-1781-r, Exh. 1, pp. 212-215).

57. An instream resecrvation is needed for passage, spawning and
reariﬁg of the fishery (DFG-178l-r, Exh. 1, p. 211}.

58, 1t is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
cnn Otter Creek is the historic minimum monthly flow derived from the
United States Gauging Station records,

Instream Reservation in Pumpkin Creek

59. Evaluations for the flow requirements for Pumpkin Creek are
based on the United States Gauging Station gauging data, field obser-
vations and observations cof stream flow records (DFG-178l-r, Exh. 1,
p. 217).

£0. The fish species present in Pumpkin Creek are catfish,

sauger, and erappie (DFG-178l-v, Exh. 1, p. 217).
1, 4n ilnstream reservation is needed for passage, spawning and

rearing of the fishery (DFG-1781l-r, Exh. 1, p. 218).
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£2. 1t is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
on Pumpkin Creek is the historic minimum monthly flow derived from the
United States Gauging Station records. |

Instream Reservation for Rosebud Creek

63, Evzluations of the Rosebud (reek flow are based on spawning
studies, field studies, migrant fish trapping and United Stame Gauging
Station stream discharge data (DFG-1781l-v, Exnh. 1, pp. 199-225%).

&4, Fish species present in Rosebud Creek are sauger, walleve,
pike, catfish and burbor (DFG-1781-r, Exh. 1, p. 224).

£5. An instream flow is needed in Rosebud Creek in order to
protect the passage, spawning and rearing of the fishevy (DFG-1781-r,

e

Exh. 1, pp. 225-226).

66, 1Tt is established to the sarisfaction of the Board that the
amount of water needed for the purpose of the instream reservation of
Rosebud Creek is the eightieth percentile flow of Rosebud Creek from
Cottonwood Creek to the Yellowstonme River. It is further established
by the Board that the Department of Fish and Game must supply U.S.G.S5.
or other data inm order that the exact flow figures for this resevrvation
may be determined,

Instream Reservation for Bighorn Hivey

67. Evaluations of the flow reguirements of the Bighorn River
are based on the United States Gauging Station gauging data and com-
parison of data at varicus staticns along the viver (DFG-1781-x, Exh.
i, pp. 188 and 191).

52. The fish species found in the Bighorn River are catfish,
crappie, bass, trout, pike, sauger and burbot (DFG-178l-r, Exh. 1, p.

196Gy .
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£9. The wildlife svecies present in the Bighorn River area are beaver,
maskrat, mink, raccom, fox, squirrel, deer, covote, skumk, bobeat, ducks,

geese, covmorant, osprav and bald eagle (DPFG-1781-x, Exh. 1, p. 187).

70, An instresm flow 1s needed to tranmsport the vearly accumulation of

ediment and comtrol weed growth, and to sweep gravel bars free of scme vegetation

which aids the Canadian geese in nesting activities (DFG-178l-r, Exh. 1, p.
186).

71. A&n instream flow is needed to nrovide the fishery with wigratory
passage, spawning, incubation and resring (DFG-178l-r, Exh. 1, p. 188).

72. Althoush the Department of Fish 2nd Game has zpolied for water for an
instream water reservation at two different locatioms on the Bighom River, the
Board is giving the Devartment of Fish and Game one instresm reservation in the
Bighorn River at the mouth,

73. It is established to the satisfaction of the Zoard that the amoumt of
water necessary for the nurpose of an instrean reservation for the Bighorn River

at the mouth is 2,477,987 acre-feet ner year with a monthly breakdmm as follows:

crs AFfY
January 3,300 202,863
February 3,200 177,679
March 4,000 245,895
fpril - 3,600 214,167
May 3,800 233,600
Jume 5,200 309,352
- July (1-20) 3,800 150,710
July (21-31) 3,200 62,802

#
#

fe m

4

ke,
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CF5 ARJY

August 2,800 172,127
September 2,600

Gctober 2,700

HNovember 3,186

Becember 3,200

Average 3,427 cfs

Instream Reservation of Yellowstone River at

74, Although the Depavtment of Fish and Game has requested an
instream reservation in the Yellowstone River at the mouth of the
Bighorn River, but not including the Bighorn River, it is the Board’s
judgment that the instream reservation should be granted in the
Yellowstone River at Billings, Montana. This judgment is based on the
availablity of U.S$.G.S. records at the Billings station
and alsc the instream reservation in the Yeilawét&ne River for the
Department of Health and Envirommental Sciences,

75, Evalustions of the flow requirement for this part of the
Yellow:tone River were based on the U.5.6G.5. data, and blolocical data
{DFG-178Ll-r, Exh. 1, pp. 177, 183).

76, Fish species present in this part of the Yellowstone River
inglgde trout, whitefish, cacfish, saugey, walleve, ling and crappie
(DFG-1781-r, Exh. 1, p. 183).

77. Wildlife present in this part of the Yellowstone River
include beaver, muskrat, marten, mink, raccoon, pheasant, deer, ducks,
raptors, bald cagles, geese, heron, swans and cranes (DFG-1781-r. Exh.
1, p. 183). -

78, An instream flow iz needed in this part of the Yellowstone
River for spawning, incubaticn and rearing purposes (DFG-1781l-r, Ezh.

1. 9. 1843,



75. It is established to the satisfaction of the Board that the smount
necessary for the ourpose of the instream reservation of the Yellowstone River at
Billings, “omtana, is 3,846,025 acre-feet pmer vear nlus the dominent discharge of

68,430 acre-feet for a totzl instream reservation of 3,914,455 af/yv., This quantity

is the DFG's request less desletions throush Billings. The monthly breakdown i

as follows:
CFS AF/Y APFROX. 7 tile

January 2,485 153,053 50
February 2,483 138,136 55
March 2,389 177,645 50
April 3,589 213,541 55
May (1-20) 5,143 204,006

- ) 85 for May
May (21-31) 12,224 266,638 ) -
Jume (-7 17,263 239,703 Va5 for June
June (830 12,068 869,707 )
July (1-20) 10,310 408,504 ) 75 for duly
July (21-31) 5,510 120,154 J
Augist 4,090 251,457 65
Septenber 3,615 203,185 65
Gctober 3,589 220,689 50
Novarber 3,489 207,592 50
becamber 2,789 50

Average 5,312
80. The instream reservaricn of the Departuent of Fish and Game in the

Yellmmtone River at Billings, Montana, is for the sare water as that veserved

1t of Health and Bovirgreeental Scisaces.

servation for Clarks Fork River

ame has vequested an instvesm




reservation in the Clarks Fork of the Yellosstone f{rom rhe Momtana-Wyoming stabte
line to Bluswater Creek and from %luéwater Creek to tne mouth of the Yellowstone
River (Apolication 1781-v).
32, Ewaluations of the {low requivements fLor the entire stream were based
on water discharge measurements, water surface orofile, judgment of qualified
professional persomel and fishevies data collection (DFG-1781l-r, Exh. 1, po.
113 and 115; DFG-1781-r, Exh, 7, op. 1-48).
83, Fish species vresent in the Clarks Fork River of the Yellowstone
include trout, whitefisn and sauger (OFG-1781-v, En. 1, », 113).
284, Wildlife soecies present in the areaz of the Clarks Fork of the Yellowstone
include beaver, muskrat, mink, racceon and otter (DFG-1781-r, Exh. 1, p. 113).
85, An instream fiswyis neaded for spaming, incubation and rearing

e

purposes (OFG-178l-7, Exh. 1, p. 113},

86. It is established to the satisfaction of the Board that the amount of
water needed for the purpose of the instream reservation in the Clarks Fork of
the Yellowstone from the Wyoming-Montana border to the mouth of the Yellowstone
River is trhe ninetietn percentile of the flow of the Clarks Fork River for the
months of January, February, March, April, v, October, Novenber and December
and the seventiecth percentile of the flow of the Clarks Fork River for the
mmths of June, July, August and Sertember.

87. Flow data were not available to the Board and it is the Reavrd’s intent
that the Department of Fish and Game document the reservation by use of U.5.6.5.

data or other acceptable data,

Instream Reservations for Cerrain Tributaries of the Clarks Fork of the Yellowstone

8. The Department has requested an instream reservarion on
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the following tributaries of the Clarks Fork of the Yellowstone:

a) Butcher Creek - Headwaters to West Butcher Creek to mouth

b)Y Willow Cresk - Forest boundary to the Cooney Reservoir

¢} Red Lodge Creek - Custer National Ferest to the Cooney River

4} Clear Creek - Headwaters to mouth

e) Dry Creek - Headwaters to mouth

£} Rock Creek - Custer National Forest boundary to mouth

g) Sage Creek - Headwaters to Crow Reservation

h} Bluewater Creek - Headwaﬁers te mouth

89, Evaluations of the various flow requirements of these streams
included, but were not limited to, water discharge wmeasurements,
judgment of qualified cersonnel, fisheries date collection and measure-
ments of channel physical parameters (DFG-178l-r, Exh. 1, pp. 1-48).

90. The fish species present in these streams include brook,
reinbow, brown, cutthroat trout, and whitefish (DFG-1781-x, Exh. 1).

91, The wildlife species present in these streams include beaver,
mink, muskrat, and raccoon {(DFG-L781l-r, Exh, 1).

92. An instream flow is necessary in these streams for spawning,
ineubatiém and rearing purposes (DFG-178l-r, Exh. 1}.

23. It is established to the satisfaction of the Board that the
amount of water necessary for the purpose of the instream reservation
of the streams named in Finding 88 is the eighty-fifth percentile of
the flow of the various streams, but the instream resservation is not
to excead the various requests of the Department of Fish and Game,

94. Flow data were not available te the Board and it is the Board's
intent that the Department of ¥Fish and Game document the reservation

w

by use of U.5.6.5. data or other acceptable data.
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Ammait for Instream Ressrvation in Srillwater River

95. The Department of Fish and Gare has requested an instream veservation for
the Stillwater River from the mouth to the north end of Sioux Charlie Lake
{Application Ho. 1781-v).

56. In granting the instresm reservation for the Stillwater River, the Board
will grant one instream reservation at the mouth.

§7. Evaluations of the flow requirements for this stream reach are based on
U.5.G.5. pgauging data, low flow photograchy, fish population and life historv data
chtained by electrofishing (IFG-1781-r, Exh. 1, pp. 153-157).

98, The fish species present in the Stillwater River .include brown and
rainhow trout, and whitefish (IFG-1781-r, Exh. 1, opp. 153-157).

99. The wildlife species present include beaver, maskyat, rrink, racecon,
bald eagles and otter (DFG-178l-v, Exn..l, pp. 153-157).

160, é&n instream flow is necessary for spawning, incubation and rearing purposes

{(DFG-1781-r, vp. 154-158).

101, It is established to the satisfaction of the Board that the smomt of
water necessary for the purpese of the instream reservation of the Stillwater River
is aporoximately the ninetieth percentile flow of the viver, znd ammmes to 37,795

acre-feet per vear with the following momthly breakdown:

@s AE/Y
Janwary 2@% 12,29
February 205 11,382
March 210 12,908
April 225 13,385
May 560 3,425
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cFs ARy
June 2.075 123 444
July 1,036 63, 318
August 4806 29,537
September 4LEBO 28,555
Qetober 380 23,360
November 225 13,385
December 225 13,831

Average 524 379,795

Amount for Instream Reservations of Tributraries of Stillwarer River

102,

The Department of Fish and Game has applied for instream

reservations in the following tributaries of the Stillwater River:

a)

b)

e)

d)

&)

£)

g)

h)

i)

103,

Castle Creek - Mouth to 1,500 feet above Ficket Pin Creek
Picket Pin Creek - Mouth to mouth of Swamp Creek

West Fork of Stillwater - Mouth to Castle Creek to Sweetgrass-
Stillwater County line to Tumble Creck

Little Rocky Creesk - Mouth to Forest Service road #1414
crossing

West Fishtail Creek - East Fishtail Creek to Richmond-
Kennedy Bitch

East Fishtail Creek - West Fishtail Creek to its East Fork
Figshtail Creek - From the confluence of east and west
Fishtail Creeks to mouth

West Rosebud Cresk - Custer National Forest boundary to
Fiddler Creek to mouth

East Rosebud Creek - Custer Nationmal Forest boundazry to
West Rosebud Creek

Evaluations of the various streams listed im Finding 102,

and the flow requirements were based, but not limited to, water surface
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orofile programs, U.5.6.5. flow data, Fish and Gauging data, low flow
photography, spawning vedd velocity measuremenis, and fish population
and life history data obtained by electrofishing (DFG-178l-x, Exh. 1).

104, The fish species present in these siveams include brown
crout, brook trout, cutthreat, rainbow and mountain whitefish (DFG-
1781-r, Exh. 1).

streams include beaver,

L]

165. The wildlife species present in thes
muskrat, mink, raccoon and bald eagles (DFC-178l-r, Exh. 1).

106, An instream reservation is nesded in Chese streams bacause
of spawning, incubation and rearing purposes (DFG-1781-r, Exh. 1},

107. It is established to the satisfaction cf the Board that the
amount of water needed for the purpose of the instream reservaticn of
the tributaries of the Stillwater River is the eighty-fifth percentile
of the flow of the above listed tributaries, but the instrezam reservation
is not to exceed the various reguests of the Department of Fish and
GCame,

el ¥
DEATOOS

5

108, Flow data weire not avaliable to the Board and it is e
intent that the Department of Fish and Game document the reservation
by use of U.5.6.5. data or other acceptable data.

Amount for Instream Reservation in Brider Creek and Lower Deer Cresk

and Upner Deer Creek

19, The PRepartment of Fish and CGame bas applied for an instream
reservation in Bridger Creek from the headwaters to the Krome Ditch
headgate, and Lower Deer Creek from the headwaters te Interstate
Highway 90 and Upper Deer Creek from the headwaters te a point upstream

from 1-90 bridge {(Applicatien Ho. 1781-v}.
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11@.‘ Evaluations of flow reguirements for thesé fwo styeams were
based on water discharge measurements and phetographs, fish data i
collections and judgments of professicnal persconel (DFG-178l-x, Exh.

1, pp. 131 and 163. DFG-1781-v, Exh. 7, p. 93).
| 111, The game species present in both of these streams include

cutthroat, rainbow, brown and brook trout (DFG-178l-r, Exh. 1, pp. 93

and 131 and 163). )
112, The wildlife species present in the areas cof the two streams i
are beaver, muskrat, mink and raccoon (DFG-1781l-r, Exh. 1, pp. 93, 131
and 163). -
113, An instream flow is needed for maintenance flows in Bridger !
Creek and for incubation, spawning and rearing purposes in both streams
(DFG-1781-r, Exh. 1, pp. 93, 131 and 163).
114, 7Tt iz established to the satisfaction of the Board that the ?

amount of water necessary for the purpose of the instream reservation
in Bridger Creek from the headwaters to the Xrone Ditch headgate and

Lower Deer Creek from the headwaters to Interstate Highway 90 and

3

Upper Deer (reek from the headwaters to a point upstream from 1I-50
bridge is the ninetieth percentile of the flow of these streams and
these instream reservatiéns are subject to all reservaticms previocusly §
granted to Conservation Districes.

115, Flow data was not available to the Beoard and it is their =
intent that the Department of Fish and Game document the reservation 4
by use of U.5.G.8. data or other acceptable dats.

Amount for the Instream Reservation of Sweet Grass Craek

116. The Departmenc of Fish and Game has applied for an instream 4
reservatiou on Sweet Grass Creek from the Forest Sevvice boundery to et
Lake Adam @iv@rsiag aad from Lake Adam diversion to the mouth (ap-

plicacion Ne. 1781l-v). i
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117. Evaluations of the flow regquirvements for Sweet Grass Creek

were based on water discharge measurements, photographs, U.5.6.5,

&

vecords, fisherv data collections and professional judgment (DFG-1781-
r, Exh, 1, pp. 159-161;.

118, The fish species found in Sweet Grass Creek include rainbow,
brook and brown trout, and mountain whitefish (DFG-1781-¢, Exh. 1, pp.
159-1613.

119, The resident wildlife species found in the area of Sweet
Grass Creek are beaver, musarat, mink and raccecon (DFG-178l-r, Exik. 1,
pp. 159-161).

120, An inscream flow is needed to maintain the fish population
after irrigaticon withdrawls angd alsc for passage, spawning, incubation
and vrearing purposes (DFG-178l-v, Exh. 1, pp. 159-162).

121, It is established to the satisfaction cf the Board that the
amount necessary for the purpese of an instream reservacion in Sweet
Grass Creek from the Forest Service boundary toe the mouth is the

ninetieth percentile flow of the strean.

e Boaeda

"t

122, Flow data vers not available to the Board and it is
intent that the Department of Fish and Came document the reservation
by use of U.5.5.8. data or other acceptable data.

amount of Instream Reservation in the Boulder River

123. The Department of Fish and Game has requested an instream
reservation in the Boulder River from the mouth of the Wesr Boulder
River and from the mouth of the West Boulder River t@ the mouth of
Falls Cresk and from the mouth of Falls Cresk *a the mwgth of Hawley
Creek (Application No. 1781-¢). |

il

124, The Board has establigshed the Boulder River ar Big Timbe

i

and the Boulder River at Contact as the points for the reservation.
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125. Ewvaluations of the flow requiremsncs for the Boulder River are based
o fishery data collection, U.5.G6.5. flow data, low flow photography, and life
history data obtained by electrofishing (DFG-1781-r, Exh. 1, pp. 95-95; Tr. VYel.
16, po. 53-80).

126, The fish species nreseat in the Boulder River include brown and brook

how and mountain wnitefish (DFG-1731-xv, Exh. 1, on. 95-99).

127. The resident wiidiife species present include beaver, muskyrat, mink

and raccoon (OFG-1731-vr, Exh. 1, po. 95-99).

128, An irnstream flow is necessary for svawning, incubation and rearing

purposes (DFG-1781-r, Zxh. 1, pp. 595-99).

129. It is established to the satisfactinm of the Board that the amoumt

necessary for the instream reservetion of the Fish and Game of the PBoulder River
Timber

at Big/is 193,163 acre-feet mer year with a momthly breakdowm as follows:

s AF/Y
80 4,920
a0 & 441
50 4,920
80 4,760
300 18,445
1,690 100, 540
490 30,122
&0 3,680
25 5,650
136 7,995
80 %, 760
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133. 1t is established to the satisfaction of the Board that the amoumnt of
water necessary for the nmurpose of the instream reservatrion of the Fish and
Game in the Boulder River at Contact is 137,120 acre-feet ver vear wirth a monthly

breakdown as follows:

CFS LF/Y
January 50 3,075
February 50 2,875
March 50 3,07%
April 50 2,975
My 150 3,220
Jme 1,080 64,265
July 380 23,363
August 17 15,450
Septerber 110 5,563
Cetobay 85 3,225
. Novesber 50 2,975
%e?fff "Tif %%35

2 wion,

sroount Tor Reservation of Certain Tributaries of the Soulder %Uver

131, The tbntana Department of Fisa and Game has applied for an instre:m
reservation for the following tribateries of the Boulder River-
ay East Boulder River - “buth to Dry Fork {reek and from Dry
Tork Creel: to Bromlee (reek
b) West Boulder River - Gallatin dational Forest bdundery to
mouth
{Application Mo, 1781-v).
13z, Evaluati@ﬁﬁ of the flow requiremants for these streams were based on

Warer Suriace Profiles, fish data oollections U.8.4.8,
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flers dafta, low flow nhotorranhv and life history data (OFG-178i-r, Exh. 1, pp.

118 and 165; Tr. Vol. 16, po. 53-30 and Tr. Vel. 17, op. 1-48).

133, The fish species present in these streams include browm, brock, cutthros

and rainbow trout znd mountain whitefish (DFG-178l-r, Exh. 1, oo, 119 and 165,
134, The wildlife species present in the areas of these streams include
beaver, mink, muskrat and raccoon (DFG-1781-v, Edh. 1, op. 119 and 165).
135. 4n instream flow is needed for spawning, incubation and vea.ing purposes
(IFG-1781-r, Exh, 1, po. 120 and 166).

136. It is established to the satisfaction of the Board that the ammnt of

uater necessary for the ourvose of the instream reservation for the Departmen

of Fish and Game in the East Boulder River at its wouth is 23,146 acre-feet per
vear with & monthly breakdown as follows:
@S KE/Y
January 157 . 922
February 15 832
March 15 922
April 15 892
Yay 20 - 1,229
June 185 5,815
50 3,073
22 1,352
20 1,185
18 1,106
15 892
Tacerber 15
Rvarag 32
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137. It is established to the satisfaction of the Board that the amount of
water necessary o meet the purpose of the Denartment of Fish and Game's instream
veservacion in the West Boulder River at the mourh is 74,3533 acre-feet ver year

with a monthly breakdown as follows:

Jaruary -5 3,073
February 3 2,776
March 50 3;&?3
April 50 2,974
May (1-20) 30 1,983
Mav (21-31) 300 6,543
June 300 17,847
Juiy (1-20} .3@*3 11,898
July (21-31) 200 4,382
August 75 4,610
Sentamber 75 4,462
October 73 4,610
Hoverber &0 K14
Decerber 50 3,073

Average 1032 74,853

Amoeme For Instream Reservation in Big Timber (resk

138, The Demartment of Fish and Game hes apolied for an instream reservation
in Big Timber Creek from the Gallatin Hational Forest boundary to the conference
with Swarp Cresk to the Yellowstore River {(Application No, 178l-r}.

139, Evaluations of the flow requirements of this stream were based on
glectrofishing data, photographs and Fishermen obsevvetions (DFG-178l-r, Db, 1,

pp. 83-36).



145. 'The fish soecies present in this stream include rainbo

brook Troue

141, The wiidiife specles present in the area of this stveam include beaver,

@, brown and

-, &nd mamtain whitefish (DFG-1781-r, Exh. 1, wp. 83, 85).

raccoon, mink snd mskrat (FG-1781-v, Exh. 1, mp. 83-385).

142. & instream flow is necessary in Big Timber Creek in that it is necessary

to maintain a portion of the existing fish and aguatic life and to mointain

water quality to sustain trout population (OFG-178l-r, Exh. 1, pp. 83-85).

143, fn ingtream flow is necesgary for incuba

prposes (DFG-1781-r, Exih. 1, p. 86).

144, It is established to the satisfactiom of the Board that the ssoumt

necessary for the purpose of the instresm reservation in Big Timber Creek at its

June
July (1-20)
July (21-31)

th 18 28,267 acre-feet per vear

&S
10
10
10
20
25

180

100

30

323

with a moanthly breakdown

ag follows:
AF/Y
615
555
815
1,15C
5,225
10,718
3,967
655
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August 25 1,535
September 20 1,150
October 13 200
Hovember 10 5G5
December 10 )
Average 3% cfs 26,267 af/y

Amount for Instream Reservations of Tributaries of Yellowstons Hiver

Between Shislds and Boulder ERiver

145, The Department of [ish and Game has requested an instream
reservation for Littie Missicn Creek from the mouth o Little

Mission Forks and Mission Creek from the wmouth to Spring Creek and

L

from Sovring Creek to Little Dear Draw (Application No. 1781l-v
146, The basis for calculating the fisherv and the necessary
flow requirements for these streams is the "Blue-Ribbon Streanm
Classification’” (UFG-178l-r, Exh.
147, The fish species vresent in these streams include cutthreat,
brown, vainbow, rainbow-cutthreoat hvbrid trout and mountain whitefish

{DFG-1781-r, Exh. 1, pp, &9, 56).

L

148, The wildlife species present in these sivsams include
beaver, muskrat, mink, marten, otter, ducks and bhald eagles (DFG-
E?Siw§§ Exh. L, pp. £9, 58).

i49. An instream flow is necessary for passage, spawning and
recrultment of tyour (DFG-178l-v¢, Bxh, 1, ©. 49).

150, It is established 2o the satisfaction of the Board that
the amouni Necessary for the purpose of the Instream reservations
for Mission Creek at its mouth and for Little Migsion Creelk ac its

mouth ‘ is the fiftieth percentile



flow of the stream from January 1 through Aoril 30 and from October 1
through December 31 and the ninetieth percentile flow of these streams
from May 1 through Sentember 31. The dominent discharge for each of
these streamg is also reserved.

151, Flow data was not svailable to the Board and it is their
intent that the Department of Fish and Game document the reservation
by use of U.5.G.5. data or other acceptable data.

Amount for Instream Reservatiom of Shields River

152. The Denartment of Fish and Game has requested an instream
reservations in the Shields River from the mouth to Lodgepole Creek
{Application No. 178l-r}.

153. Ewaluations of the flow requirements for the Shields River
are based on U.5.G.S. data (DFG-178l-r, Exh. 1, p. 63).

154. The fish species present in the Shields River include
cutthroat, rainbow, brown trout and whitefish (DFG-178l-r, Egh. 1, p.
£3).

155, The wildlife species present in the Shields River include
‘beavei:i muskrat, mink, mavrten, ctter, ducks. blue heron and bald
eagles (DFG-1781-¥, Exh., 1, p. 63).

.156. An instream flow in necesgsary to allow potentizl spawning
of cutthroat, rainbow znd brown trout and whitefish from the lower
reach of the Shields River and the Yellowstone River.

157. It is established to the satisfaction of the Board that the
amount necessary for the purpose of the instream reservation in the
Shields River from the mouth to Lodgepcle Creek is approximately the
ninetieth percentile flow of rthe Shields River.

158. Becausz the Board dees nct have complete fl@wgéata of the
Shields River at the mouth it can only set forth che monchly breakdown

of the inztream reservalicn of the Shields River at Elk Creszk near

Hilazl amd
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Shields River at Elk Creek near Wilsall is 21,764 acre-feer per

with a monchly breakdown as follows:

The instream resarvation of the Shields RBiver ar fottonwood

January

September
Getober
Hovember

December
Average

4t Cotronwood Creel near Clyde Park.

CFS
7
7
g
24
41
i1l
27
12
i
12
11

A
3C

e
o

The instream reservation of

:I:f:m
{hay
o
-

L0 {0 R
L L Lad
Lad ] [

et
$w
fak
L

feweed e,
[ ot [ q\;;
LA L] (&3 s
N T

737

o

55

[ 5

613

21,754

Creek

)

Clyde Park is 335,435 acre-feet per vear with a monthly breakdown as

foliows:

January
February
March 2
April {%m1§§
April (16-30;
Mav (1-10)
May (11-26)
May (Z1-31)

CFGS

-
Say



CFS AF/Y
June (1-10) 189 1,747
June (11-20) 157 3,113
June (21-30) 1G5 2,082
July 22 1,352
August 13 800
September 13 775
October 3¢ 1,845
November 27 1,506
%_i?;_%gﬁ | % cfs %5%% af/y

159, Flow datawere not available toe the Board and it is their
90th percentile
intent that the Department of Fish_and Game document the/reservation
for the Shields River at mouth

fbv use of U.5.G.8. data or other acceptable data. This missing data were
For the Shields River t the mouth. P 9 v

Amount for Instream Reservations for Streams in Shielids River Drainage

160. The Department of Fish and Game has applied for instream
reservations for the following streams in the Shields River Drainage:
a) Smith Creek - From mouth to Eitte; Creek
b} Flachead Creek - From mouth to Muddy Creek and from Muddy
Creek to Cache Creek and from Cache Creek to South Fork
of Flathead Creek |
¢} Cottonwood Creek - From mouth to Little Cottonwcod Creek
and from Little Cottonwood Creek to Trespass Cresk
d} Roek Creek - From mouth to Forest Service West Boundary
in Section & and from Forest Service West Boundary in
Section & to Smellar Creek
e) Brackett Creek - From mouth to Sheep Creek and Sheep (Cresk
to Skunk Creek and Skunk Creek to one mile up morth, middle

and south forks (Application NHo. 178l-x).

=377~
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161, Evaluyations of the flows of these sCreams were based on {he
"fluc-Ribbon Stream Classificacion (DFG-1781-r, Exh. 1, pp. 30-66).

162. The fish species present in all of these streams include

£

78l-r,

ot

curthroat, brown and brook trout, rainbow and whitefish (DFG-
Exh. 1, op. 32, 38, 44, 59, 6&).

163, The wildlife species present in the streams iInclude beaver,
muskrat, mink, marten, otter, ducks and bald eagles (DFG-1781-v, Exh.
1, pp. 32, 38, 44, 59, 68&).

164, Instyeam flow is necessary in these stveams te allow potential
spawning of cutthroat, brown and brook trouf and whitefish from the
Shields River (DFG-178l-x, Exh, 1, pp. 32, 38, 44, 5%, 563 .

165, It is established to the satisfacticn of the Beard that the

amount necessary for the purpose of the instream veservation for the

following streams is the fifrieth percentile flows of the streams:

a} Smith Creek - From mouth to Bitter Craek
hy Flathead Creek - From mourh o South Fork of Flathead Creek
c) Cottonwood Creek - From mouth fo Trespass Creszk
4} BRock Creek - From mouth to Smeller Crecsk
e) DBrackett Creek - From mouth to one mile up north, middle
and south forks.
166. Flow data were not available to the Board and it is the Zoard's
intent that the Department of Fish and Game document the reservation

by use of U.8.6.5. data or other acceptable data.

Emount of Instream Reservations of Tributaries of the inper

Yellowstone River

167, The Department of Fish and Game has requested an instream
reservation fur the fellowing tributavies of the upper Yellowstone
River-
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a}

b

<)
d)
e}

£)
g)

h}
i)
5D

k)
1)

m}
o}

5

=),

Bear Creek - From mouth to the mouth of North Fork of

Bear Creek and Morth Fork of Bear Creek to Fish Creek
Cinnabar Creek - From mouth to Cottonwood Creek and
Cottonwood Creek to Forest Service beoundary at Township

& South, Range 7 East, Section 32

sl Hercn Creek - From mouth to Cinnabar Creek and Cinnabar
Creek to Yellowstone Park boundary

Cedar Creek - From mouth te Second Fork of Cedar Creek
and from Secomd Fork te North Fork

Tom Miner Creek - From mouth to Canyon Creek and Canyon
Creek to Trail Creek

Rock Creek -~ From mouth tc Steele Creek

Big Creek - From mouth to Millfork Creek and Millfork Creek
toc Bark Cabin Cresk

Six Mile Creek - From mouth to the north fork of Six Mile
Creek

Fridley Creek - From mouth to Miller Cresk and from Miller
Creek to Needle Creek

Eight Mile Creek ~ From mouth to Big Draw and Big Uraw to
North Fork of Eight Mile Cresk

Mill Creek - From mouth to the East Fork

Trail Creek -~ From mouth to West Pine Creek and West Pine
Creek to the south boundary of Section 35

Suce Creek -~ From mouth to Lost Creek

Coke Creek - From mouth to Minor Creek

Billman Cresk - From mouth to the mouth of Coke Creek and

' Coke Creek to Fork South of NE corner, Section 20

Fleshman Cree% - From mouth to Perkins Creek

(Application No, 1781-r).
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165, Evaluations of floes of the stream listed above were based on the con-
cept of "Blua-Ribbon Stream Classification” €3T”wl?8imré Exh. 1),

162, The fish species foumd in the above listed streams include cutthroar,
rainbow, brook and browm trout, rainbow-cutthroat hybrids (DFGmE?Slwrg . 1, oD
24, 36, 36, 36, 63, 61, 27, 63, 47, 41, 51, 71, 67, %7, and 29).

176, The wildlife species found in the areas of the above listed streams
include beaver, muskrat, mink, marten, otter, ducks and bald eagles (IFG-1781-v,
Exh. 1, pp. 24, 36, 55, 34, 65, 6L, 27, 65, 47, 41, 51, 71, 67, 37, .= 29},

171, Instream flows are needed to allow potential passage, spawming, and
successful recruitment of cutthrost, rainbow, and bvom trout, and whirefish
wich may migrare from the Yellowstone River (DFG-178l-w, B, 1, op. 24, 36, 56,
36, 8B, 61, 27, 83, &7, 41, 51, 71, 67, 17, and 19).

172, It is established to the sacisfaction of the Board that the amount
necessary for instream reservations for the streams &nd thelr stretches is the
twentieth percentile of the flow of the streams from Januarv 1 through April 30 and
Ocerober 1 through Decenber 3l.and the £iftieth nercentile flow of the streams from
May 1 through Septerber 30. Flow data were not available to the Board and it
is the Board’s intent that the Department of Fish and Game document the reservation

by use of U.5.G.5. data or other acceptable data.

Amount for Instream Beservations for "Sorine’” Creeks that are Tributaries of the

Yellowstone River

173. ‘the Department of Fish and Zame las requested an instrean reservation

for the following tributaries of the Yellowstone River:
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f i

a) Armstrong Spring Creek - From mouth to origin

i il

b} HWelson Spring Creek - From mouth te origin

¢) MeDonald Spring Creek - From mouth to the norther bhoundary

of Sectiomn 37

il

d) Emigrant Spring Creek - From mouth to origin *
{(Application No. 178l-v). : o

174. Evaluations of the above listed streams were based on the
eoncept of "Blue-Ribbon Stream Classification” (DFG-178l-r, Exh. 1).

175, The fish species present in the above listed sﬁreams include
brown and brook trout, raimbow, cutthroat, rainbow-cutthroat hybrids
and whitefish (DFG-1781-r, Exh. 1, pp. 21, 53, 50, and 42},

176. The wildlife species present in the areas of the above listed
streams include beaver, muskratc, mink, marten, river ctter, ducks.and
bald eagles (DFG-173l-r, Exh. 1, pp. 21, 53, 50, and 42). |

177. Instream flows are necesséry to maintain these highly pro-
ductive spring creeks and the excellent trout population they support
(DFG-1781l-v, Exh., 1, pp. 21, 58, 50, and 42)}.

178, Instream flows are necessary to prgvi&e pﬂtenfial spawning -
runs (DFG-1781-r, Exh. L, pp. 21, 38, 530 and 42).

17%. 1t is established to the satisfaction of the Board that the

amount necessary for the purpose of the instream reservations for the

above listed streams is the tenth percentile flow of the streams during ¢

R

the perieds of Janusry 1 throughfpril 31 and October 1 through December =
31 end the fiftieth percentile flow of the streams duriung the period

of dav 1 through September 30. Flow data were not available to the Board
and it e the Board's intent that the Department of Fish and Game document the e

the reservation by use of U.5.6.5. data or cther acceptable data.
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Amount of the Instream Reservation in U ﬁer_Raach of Yellowstone River

180. The Department of Fish and Game has requested an instream
reservation in the upper reaches of the Yellowstone River (Application
Mo, 1781-1).

at Corwin Springs

181. Alcthough the Fish and Game has provided U.5.G.5. data/and
instream requests for the Yellowstone River near Tom Miner Creek and
et Emigrant, it is the intent of the Board that the instrean reservation
of the Fish and Game be measured at the U.5.6.85. station near Livingston.

182, Evaluarions of the flow data on the upper reach of the
Yellowstone River were based on the Blue Ribbon Stream concept, U.5.G.5.
gauging data, flow requirements of the lower Yéllowgtgnes current bio-
lagicgl data and streamflow frequency data (DFG-178l-r, Exh. 1, pp.

T4, 76 and 7E}. -

183. The fish species present in the upper Yellgwstane River include
cutthroat, rainbow, brown trout, brock trout, rainbow-cutthroat hybrids
(DFPG-1781~r, Exh. 1, pp. 74, 78).

184, The wildlife species present in the upper reach of the Yellcw-
stone River include beaver, marten, muskrat, riVQr_gttersg raccoon,
deer, pheasant, ducks, geese, bald eagles and blue heron (DFG-1781-r,
Exh. 1, pp. 74 and 78),

185. An instream flow is necessary to preserve and maintain fish
and wildlife populations at current levels (DFG-1781-r, Exh. 1, pp.

75 and 77).

186, An instream flow is necessary to maintain the physical char-

acteristics of the stream channel through adequate sediment transport

zind bedload movement (DFG-178l-x, Exh. 1, pp. 22 and 74-77).

k4

187. An instream flow 15 necessary for nesting, incubation, spawaing

and rearing purposes (DFG-1781-r, Exh. 1, pp. 22 and 74-77).



188, It is established o the zatisfaction of the Board ther the amount

necessary for the pu

=nnae of the instresm reservarion in the woer

teach of the

Yallmestons River, as measured at Livingston, is aporoximately the twentieth per-

een January 1 through April 30 and Cetober 1 throush

ately the ninecy-fifth vercentile for the pericd of May 1

ber 30, plus the dominant discharge of one Z4 hour veriod of 12,200

cfs and 36,091 af/v. This total reservaticn amounts to 1,879,813 acre-feet per

May (1-10)
May (11-20)
May (21-31)
Jume (1-10)
June (11-20)
Jume (21-30)
July (1-10)
July (11-20)
July (21-31)
fugust (1-10)
st (11-31)

»o as follows:

AF/Y
81,760
73,292
32,959

148,132
49,573
37,577
93,202

152,693

178,472

158,642

107,083
75,355
49,575
31,728
88,492
92,508

164,463

20
20
26
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20
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CONCLUSIONS OF LAW

o

ar Zection

i

1. Chaprer 8, Title 8%, ®.C.M. 1947, and in particu
#9-890, R.C.M. 15947, authorizes the ad@@ti@ﬁ by the Montana Board of
Matural Rescurces and Conservation of orders reserving water to qualified
applicants for reservations of water,

2. If ordeved adopted, a reservation must be ordevred adopted in
accordance with Chapter &, Title 89, R.C.¥M. 1947, and any ruies adopted
thereunder.

3. The Applicant, the Montana Fish and Game Commission, is an
agency of the State of Montana and as such is entitled teo apply to
reserve waters within the State of Montana in accordance with Section
35-89¢, BR.C.M. 1947, and any zuieﬁwaé@pted thereundey .

&, All pertinent statutes aznd rules of the State of Montana have
been adherad to in the review of this reservation Application, both by

Le

i

the Montana Department of datursl Resources and Conservation and b

ot
[%}

Montana Board of Natrural Resocurces and Conservation.
5. Based upon the above Findings of Fact, and specifically based

upon the conditions, limitations, or modifications and partizl denials

9";':5

of the full Application appearing in sald Findings, all pertinent cric-
eria delineated in Section 89-89%0, R.C.M. 1947, and any rules adepted
thereunder providing for the adoption of an order reserving water have
hegen mel. i

£, HNothing found herein has bearing upon the status éf water
rights claimed by the Applicant other than those herein newly applied
for, nor does anything found hevein have bearing on the status of
claimed water rvights of any other party except in relation £o thess
rights herein newly applied for, to the extent necessary to reach a

zonclusion herein,
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d
BEFORE TEE BOGARD OF
URAL RESQURCES AND CONSERVATION
;¥ THE STATE OF MONTANA q
} .

IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND CON- -

RESERVATICN OF WATER NO. 10006-r } CLUSIONE CF LAW OF APPLI-
BY THE MONTANA DEPARTMENT OF HEALTH }  CATICHN NO. 10006-r é
AND ENVIRCNMENTAL SCIENCES ; ' -
The above-entitled matter came on regularly for hearing starting h
|
gn or ebout August 17, 1577, in Billings, Montana, before the Montana .

Board of Natural Resources and Conservation and its dulv appointed

Bearing Examiner, James Drisccll.” The Applicant aopeared by and -
4

through its counsel of record, Mona Jamison. The Montana Devartment .
of ﬁatural.ﬁes@urces and Conservation appeared by and through ite
counsel of record, Richard Gordon. The fourteen applicant conservation
districts appeared by and through their counsel of record, Garv E£naeth. !
The City of Billings appeared by and through its counsel of record,
Calvin Calten. Utah International, Inc., appeared by and through its
counsel of vrecord, Urban Roth. The Intake VWater Company appeared by
and through ite counsel of record, Henry Loble and Boyd Henéerg@ﬁs The
Montana Power Company appezaved by and through its counsel of record,

Robert Woondahl. The Montana Water Development Assgociation anpeared

¥

without bemefit of counsel. Witnesses were duly sworn, and oral and

documentary evidence was introduced,

ol o @

The Bogrd, having read and fully conmsidered the c@mgleé@ record,
makes the following Findings of Fact and Conelusions of Law relating to

the Montanz Department of Health and Envivonmental Sciences, Application

it



FINDINGS OF Faclh

1. On Novermber 4, 1976, the YMontans Department of Health and Envivommental
Sciences applied for a resecvation totaling &,643,000 acre-feet of water per
vear (af/y) for instreasm use in the Yellowstone River at Sidney, Montana (Map
DHES-1). Teble DHES-1 cuantiries this request by reach of river and month

»,

tana Department of Health and Envivommemital Sciences, fppiication No. 10006

Y.

Findings Relarted to the Purpose of the Reservation (89-890(3)(a)).

2. The purpose of DHES' reservation veguest for instream flow of the
Yellowstone River is to:
(1} assure that the water quality stendards will not be violated so as
to insure that the Yellowstone River remeins suitable for miblic

water supplies, wildlife, fish and aquaric life, agriculture,

industry, recreation and other beneficial uses, and
(2) to carry out the non-degradation policy emmeiated in Title 09,
Chapter a5, R.C.M, 1947 (Tx. Vol. 7, p. 2).
3. It is established ©0 the satisfaction of the Poard that a pupose for
the reservaticon has been showa.

Findings Related to the HNeed for the Reservarion (89-890(3)(b)).

4. A major effect of the increased developmemt of ixvigation, enerpy, and

mmicipal water supply facilidies in the Yellsmtone River Basin will be to
reduce to some degree the styveamflow of the Yellowstone River (Momtana Depariment
of Health snd Envirommental Sciences, Applicarion ¥o. 10006-r, p. 5).

3.

stering, a major result of increased development in the Vellowstone

flver Basin reduces te stream's sbility to transport and aesimilate weste,

decreases the sediment carrying capacity, lowers the water level of the river,
increases water tenperature, and congentrates the inorpanic =mad tvace elements

{Tr. Yol. 5).
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&. Because of increased diversions (dewatering) from the Yellowstone
iver, incressed wasteload discharges resulting from industrial and mmicipal
gpmoes, @nd iETig&tim return flows, there is a need for an instream flow
vesarvarion in the VYellowstone River to meintain the waters of the Yellowstong
auitahble for existing beneficizal uses (Tr. Vol. 5).

the increase in suspended sediment during the high flow

pericd detvacts from its quality, the qualirtr of water in the Yellowstone River

is best at upstream sites and at high-flow pericd. There is a general degradation

in the qualicy of the river downstream to Sidney (Tr. Vol. 3).
8, The quality of the viver is generally good above Miles City and its
waters sre suitable for most uses throughout this reach, but, below Miles City,

dissolved solids, sulphate, and suspended sediment levels migh
ing of water quality through this

uses In EW flow period due to the marked lo

2 e
sepfEnt.

9. An instream reservation is needed to maintsin water quality and to
@ffse& the general water degradation of the stream.
18, If sufficient oxygen is meintained in the river, the end products will

be stable forms of carbon, nitrogen, sulfur and phosphorus, but in the absence

of oxypen, decomposition is incomplete and will be accompanied by unsightly
gcum, sludpes and offensive odors (Tr. Vol. 5).
11, Domestic wastes require s larpe swome of dissclved oxygen while

rivers m&m’aﬂy contain & limired quancicy of dissolved oxygen (Tr. Vol. 5, p.
183.

ieipality may hove to

azes in associated costs in

» state waters (Tr. Vel, 5, p. 12).
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14, There is a2 need for an instream reservarion in order for the Yellowstone
River to mzintain encugh water for dillution of industrial and mmicipal dischavges.
15. The quality of water is measured by the total dissclved solids (T05)

in water.

16. The coneentracion factors noted above for TS are the Tesult of owo

processes:

1

1. The extraction of essentially pure water {(nearly distilled hy plants

in their growth processes, which concentrates the dissolved salts in
the water remaining in the soil, and

The leaching of addivional salts by water as the water percolares

Fd

through the soil i.e. “salt picdagp’” (T, Vel. 5).

17. In order to maintain a proper contvol of the TS znd other pollutants

in the Yellowstone River, an ingtresm reservation is ne

18. It is established to the satisfaction of the Board that there is a
need for a reservation.

Findings Related ro the fmount of Water Necess for the ose of the

Reservation (89-820(3) (c)).

19, PBoth the Department of Health and Emvironmental Sciences and the
Department of Fish and Game have requested reservations of instresm flows in the
Yellowstone Fiver (Application Nos. 10,006-r and 1781-%).

20. Although the amomt of water fraw the Yellowstone River that is being

requested by the Department of Health and Enwilrommental Sciences differs from

the amount of water from the Yellowstope River that is being requested by the

Deparrment of Figh and Gs sn ingtream water resorvation in the Yellowstone

River for one of these departents would amount an instresm water veservatlom

for the other,

21. In establishing the anount of water necessary to mest the purpose of

instream water reservation of the Yellowstome River for the Depari

&
m
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Health and other instream applicants, the Board of i‘iat;:;fa}. Resources has divided the
viver ints four major gauvging p@iﬁts, namely: : :
ay) the Yellowstone River at Sidrey; m
b} the Yellowstone River at Miles City;
c} the Yellowstone River at Billings, and 1
4} the Yellowstone River at Livingston. )
22. The mouth of the Tongue River is at Miles City, Momtama (Tr. Vol. 5. pp.
4
4
iower river (Tr. Vol. 5, following ». 89, Testimomy of Thomss, pp. 38 and 39). -
Board of Health and Ersriyormental Sciences has adopted by refevence,
recommended limits published in the 1962 U.S. Public Health Service Drinking Water t

ndards, and these limits for TOS and S04 were used to ..

gstablish che flows in the [HES' resevvation vequest (Tr. Vel. 5, p. 31).

25. Specific limits established by the 1962 U.S. Public Health and Service "
inking Water Standards for Total Dissolved Solids (TDS) are 500 mg/l (Tx. Vel. 7, i
. 7). ) | -
26, Generally as the flow of zn wregulared stream like the Yellowstone decreases g

the TDS increases (Tr. VYol. 7, p. 33). )

mental Sclences, water =

27. According to the Depertseat of Health and Enviren

|
tream to assure that the TS stendard of 300 mg/l is meintad
28. For each month, [lows were reguasted that would maintain T0S values equal
than the 300 wg/l based on historical relacicoships betwssn TOS and dds- q
r
ko
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29. The Department of Health and Environmental Sciences used a vegression

3

equation betwoen total dissolved solids (T8} in mliligrams per liter and wonthly

for all of the months of the vesr except May, June, and July (DHES-10,006-r, Pinding

45%.

low flows which is 2 standard used for the design and operation of waste-water dig-
posed aystams (Tr. Vol. 5, ». 38).

*

31, For those months which the 7-day, 10-vesr low flow is used, the probability
of exceedance in which the 705 and 806 standards would not be violated ave greater
then 997, (Tx. Vel. 5, p. 38).

32. The wper veaches of the Yellowstove River, snd in particular, above the
mouth of the Big Horn Rver, are of 2 higher water quality than the lower reaches of
the Yellowstone River (Tr. Vol. 5. p. 39).

33. Im order to maintain emmtyol of the TS concentrations and other water

gquality stamdards throughout the entire Yellowstone River, it is necessary for the

iwal Ecienwes to heve an instyeam reservaibion

pepartment of Health and Enviro
throughout the entire Yellowstone River.

34, It has been established to the satisfaction of the Board that an instresm
reservation for the following ammmts are needed to satisfy the purpose of the

yveservation of the Department of Health end Envirommentsl Sciences.

a2}  An instresn reservation of the Yellowstone River at Sidney, Montana, s
granted for the following amounts;
1) A total of 5,492,310 acre-feet per vear which is equal to the
total of the eightieth percentile of the flow of the Yellowstons
River. less depletions from comsumtive reservations of the
Yellowstone Basin sbove Sidnev, Montana is reserved.

23 The monthly bre

w1 of this veservarion is:



CFS AF/Y
3,733 229,831
4,327 245,281
6,778 416,711
6,808 405,031

11,964 735,528
25,140 1,495,644
July 10,526 647,090

2,670 164,166
3,276 194,917
6,008 39,377
5,548 37,920
@'998 245 814

ﬁverag& 7.5 5,492

b} 4n instream reservation of the Yeil@wst@me River at ﬁiies City, Mmtana,

iz granted for the following ammmcs:

1} A total of 5,578,892 acre-feet per vear which iz egual to the total
of the eightieth percentile of the momth by month flow of the
Yellowstone River, less depletions from other reservations of

the Yellowstone Basin above Miles City, Montsna, znd inclusive of

Miles City, is reserved.

m of this reservation is:

2y The monthly brea

AF/Y
235,400
221,995
390,929
347,957
12,280 754, 504

25,138 1,557,980
16,278 631,856

~24% .
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{
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August 3867 237,415
September : 4,338 2§é§é%2
October 5,869 359,578
Nowenber 5,508 327,736
Decarber 4,005 245 466

37
lings, Monmtanzs, is

granted for the following amounts:

1y A toral of 3,916,453 acre-feet per vear of the Yellowstone River
at Billings is vesevrved,

23 The monthly breakdown of this veservation is as follows:

Jamary 5459 153,058
February 2,488 138,18
March 2,389 177,643
April 3,389 213,541
May (1-20) 5,143 204,006
May (21-31) 12,224 266,658
Jume (1-7) 17,268 233,708
June (8-30) 19,068 869,707
July {1-20) 10,310 408,504
July (21-31) 5,510 123,184
August &, 090 2515&5?
Sentembar 3,415 203,185
October 3,589 220,580
¥overber 3,485 207,592
Decerber 2,785 171,501
hverage N 3.886.02

Plus comipant discharge of + 34,507 + 668,630 acre-vest Tor one
24 hour period

Total Reservation (Av. 5,306 ¢fs) 3,974,485 af/y
TRD



|

£
i

d) An instream resexvaricn of the Yellowstone River at E,iﬁn?ﬁtms Montana,

is grented for the following smounts:

1} A total of 1,379,813 acve-feet ver year which includes the dominan

. dechar

ge for one 26 hour peé.’i@d of 18,200 cfs and, 36,091 acre feet

 of the Yellowstone River at Livingston is r@semd‘. For May, June,

July, August and Septenber, this reservation is soproximately the

ninety-fifth percentile flow., For the seven other monti.: the re-

servation avoumts to approximately the twentieth percemcile flow.

2y The ronthly breakdown of this veservation is:

March
bpril
Mey (1-10)
May (11-20)
May (21-31)
e (1-10)

June (11-20})
June (21-30)
C July (1-10)
July (11-20)
July (21-31)
asuse (1-10)

CFS
1,330
1,320
1,350
2,490
2,500
1,900
4,700

7,700

2,125
1,555
2,350

- BA%

ot

AF/Y
81,760
73,252
82,989

148,132
49,575
37,677
93,202

152,693

178,472

158,642

107,083
73,355
49,575
31,728
88,492
92,58

144,463

93
20

T el Ty gt ol S e e S e

95 for May

95 for June

25 for July

95 for August

. dillk 2
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CFS AF/Y AFPROX. % rile

1,790 106,448 20
1,450 : 91,3556 20

A‘VE?‘@@@ 2,553 cfs 1,843
Findings Related to the Public Interest (39-390(3)(c

_

35. The imstresm reservation flow request of the DHES is in the public intersst
since it will assure that the specific standards established by the DHES o protect

water quality for beneficial uses will not be viclated (Tr, Vol. 5},

36, The instresm reservation flow request of THES is in the public interest
gince the flows recquested will also assure rhat the Yellowstone River can safely
dilute and assimilate waste from industry, mmicinalities and non-point sources

(Tr. Yol. 5).

37. The instream veservation flow request of D ig in the public, interest

since it will protect fish and acuatic tlfe, water fowl, furbesrers, and vecreation-

ists from the adverse irpacts of dewatering on water cuality (Tr. Vol. 5.
38, It is established to the satisfaction of the Eoard thet instream ve-

servation in the amounts stated above are in the public interest,.
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ize the adoption by the Mmtsna Bo

ard of Netural Resources

ing weter to qualifisd spplicents for reservatiom

eved adopted, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and eny rules adopted theveunder.

partment of Health and Envircen

ental Scionces 3

ed water vights of any
newly spplied fox, to the
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BEFORE THE BOARD OF
HATURAL BESCURCES AND COHSERVATIOR
OF THE STATE OF MONTANA

IH THE MATTER OF APPLICATION FOR
RESERVATION OF WATER OF THAT PORTICH
OF NORTH CUSTER CONSERVATION DISTRICT
APPLICATION NGO. 9%47-r42i DEALING
WITH INSTREAM FLOW

FINDINGS OF TACT™ AND CONH-
aLﬁSI? He Q“ LAY OF APPLI-
ATION RO, 9947-v4iw
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The above-entitled matter came on regularly for hearing starcing
on or about September &, 1977, in Billings, Montana, before the Montana

Board of Natural Resources and Conseyvation and its duly sppointed

aawst

Hearing Buaminer, James Driscell, The Applicant appeared by and througt
g falh o P =

Cha

its counsel of record, Gary Spaeth. The Montana Department of Hartural
Resources and Conservation appeared by and through its counsel of re-
cord, Richard Gordon. The lMentana Department of Health and Environ-
mental Sciences appeared by and through its counssl of record, Mona
Jamison, The Montana Department of Fish and Game appeared by and
through its counsel of record, F. Woodside Wright and Clavton Hevvon,
Utah International Inc. appeared by and cthrough its counsel of recoxrd,
Urban Roth., The Montana Power Company appeared by and through itz
counsel of record, Robert Woodahl. Intake Water Company appeared by
and through its counsel of record, Henry Leble. The Montana Wildlife
Federation appearved by and chroush its counsel of record, Willism
tiadden. Trout Unlimiced and the Federation of Fly Fishevrman appeasred

by and through their counsal of record, James Goastz., The Envivonmental

Information Center appeared bv and through ites counsel of record,
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Qil‘ligﬁﬁ Leaphart, Jr. wi. .s383 .2rye ... 2worn, and oral ane
documentary evidence was introduced.

The Board, having read and fully considered the complete record,
makes the f@ll@wing Findings of Fact and Conclusions of Law relating
to the vortion of the North Custer Conservation District, Application

He. 9967-r42M for instream flow:
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FLIDNG OF FACTS

1. The Morth Custer Comservation District has applied for a mindroum-~
flow instresm reservation of 4,000 cubic feet per second {cfs) for the

wstem of the Yellowstone River at the Hinsey #1 numping station (North

Custer Conservation District, Application Mo, 9947-v42M, 5.7).

pose of the Reservarion (B89-890(35(a))

s

za Related to the Py

2, The purpose of the reservation is to maintain a milimm flow at the

sey #1 purping starion during the irrigation season in order to help ore-

vant inereased purping costs due to low water levels (lorth Custer Conser-
varion District, Application No. 9947-14d4, p. 7.

3. It is established to the satisfaction of the Board that a purpose
of the reservation has been shown, ™

ings Related to the Heed for the Reservation (89-89033(k))

&, A reservation of water is needed because it will seciwe 2 pricrity
date for future developments that is esrlier than the priority dates such
develcpments would have if permits were obtained m&iate}.y before construc-
vion or use began {Morth Custer Conservation District, fpplicarion Mo, 9%47-
4, p. 7).

5, &4 veservatiom of water is needed because there is competition for
water in the Yellowstone Basin which may affect the abilicy of the Applicant
to obtain a water right Ly permit in the futwre (Moxth Custer Conservation
Dlstrict, Application No. 9947-v42M, p.2).

&. Existing puming plants need a specific mindmm warer level o

operate efficiently (Forth Custer Comservation District, Applicacion 9947

~rhdi, p.7).
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7. It is established to the satisfacticn of the Doard that a need «

n-flow instrean reservation hnas been shown by the North

for a2 minim

Custer Censervatrion Districe.

ndings Related to the Amount of Water Necessary for the Purpose of the q

Reservation (89-8490 (3) (c}).
8. August and Seprember are generally the critical womths for irrigation

warer *ply in the lower Yellowstone Eiver (Draft EIS, Vol. 11, p.277).

‘9, The U.5.G.5. stream gouge at Mlles City is less then 10 miles
upstream from the Kinsey #f1 punping station. Ho large inflow or diversion

ﬂﬁ

parent in the reach of the viver betwesn the gauging and pu

P P

ems (Drafe EIS, Vol. I, p. 47). )

19. An instream reservation of the eightieth percentile flow less deple-
tions has been granted to the Depariment of Health and Brwirormental Sciences P
and the Commission of Fish and Came for the Yellowstone River at Miles )
City (Board Order # )

11. The instream reservation menticned in Finding #13 is sufficient «
to satisfy the need and the purpose of the instresn request of the North )
Quster Conservation District.

12.1t is established to the satisfaction of the Board that the ammt 4
of water necessary for the puopose of the instream reservarion of the Nerth b
Custer Conservation District is 4000 cubic feet ver second {cfs) and
that the reservation is to be concurrent wich the instresm reservations P
of the Department of Health and Envirvmencal Sclenmces and the -

nission of Fish end Game in the Yellowstome River at Miles Civy.

S
L
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(59-890(3 (43}

Findings Relaced o the Public Interest
An instream reservation of 4000 cfs would provide adequate

13.
water o properly onerate the purps at the insey #1 pumping station (North
v i)

Custer Con-

Custer Conservation District Application Mo, 9%47-v
14, Without an instresm reservation to orovide an adecuate flow of
forih

water in the Yellowstone River it is possible that the Ho
servation District would either have to replace the pumps at the insey

#1 puping station or apandon valuable irrigated land.
15. It is established to the satisfacrion of the Board char an
instresm reservation of 4000 ofs of the flow of the Yellowstone Hiver

at the Kinsey {1 pumping staticn is in the public interest.
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REFORE THE BOARD OF
HATURAL RESCURCES AND CONSERVATION
OF THE STATE OF MONTANA
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) .
IN THE MATTER OF APPLICATICHN FOR ) FINDINGS OF FACT AND CON.
RESERVATICON OF WATER NO. 12334-03-x ) CLUSIONS OF LAW C7 APPLI--
BY THE UNITED STATES BUREAU OF LAND 3 CATION NO. 12334-03-7
MANAGEMENT g

The above-entitled matter came on regularly for hearing starting
on or about September 21, 1977, in Billings, Montana, before the
Montana Board of Natural Resources and Conservaticon and its duly
gppointed Hearing Examiner, James Driscoll. The Applicant appeared
by and through its counsel of record, fh@mas-ﬁaia The Montanz Depart-
ment of Natural Resources and Consevvation appeared by and through its
eounsel of record, Richard Gordon. The Montana Devartment of Health
gnd Environmental Sciences appeaved by and through its counsel of
record, Mona Jamison. The Montana Department of Fish snd Game appeared
by and through its counsel of record, F. Woodside Wright and Clavton
Herron. The £ourteen applicant conservation districts appeared by
and through their counsel of recerd, Gary Spseth., Utah Internaticnal,

Inc., appeared by and through its counsel of record, Urban Roth. In-

take Water Cowmpany appeared by and through its counsel of record, Henxy

Loble. Witnesses were duly sworn, and oral and decumentary evidence
was intzoduced.

The E@@fﬂg having read and fully considered the complete vecord,
@ﬁkea-th@'fallﬁwimg Findings of Fact and Conclusions of Law relating

to the U.5. Buresu of Land Management, Application No. 123%4-0%3-r.
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FINDINGS OF FACT

1. The U.5. Buresu of Land Menagement has aoplied for a reservation of

1,098 mcre-feet of water per vesr (af/y) with an average diversionary flow rate

of 4.60 cuble feet per second {cfs) from the Powder River to be used to irvigate

£

5.9 acres. Water would be diverted betwesn May 15 and September 15, In order

to divert 1,098 acve-fest during this period, a continuous diversion of the
requested 4,60 cfs would be necessary (U.S. Burssu of Land Mar ent, Application

Mo, 12334-03-r, 5. 2).

Findings Related to the Purpose of the Heservation (82-8%0(3)(a)).

2. The pmpose of thiz reservation is o ensure that water will be svialable

al lands

for the expected expansion of Inrigetion on fedex

U.5. Buresu of

by the
soement (U.S, Bureau of Land Mensgement, Application No. 12334-053-r, p.
3. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown (Finding 2).
Findings Related to the Need for the Heservation (89-250(3) (b)) .

&, Regulations zand U.35. Bureau of Land Ma

ent policy covering the
authorization of more intensive agriculiural management of the public lands

under the 1976 Federal Land Policy and Mamagemer

t Act have vet to be developsd.
Fundds needed to develop the 1s

s described in the Applicarion will not be
available at lesst wntil afrer such vegulations ave developed (Tr. Vol. 15,

following p. 146, Testimony of Hewman

C. Whitrington, p. 3}.

5. Ho water would be put to a bensficlal use before 1990 (U.S. Bureau of

fanagement, Application Mo, 12334-03-v),
&. The dpplicant doe

hen all of any resexvation that might be
granted would be put to a beneficial use (Tr. VYol. 19, Cross of Whittington, p.
158).

-352-



7. 1t is possible that water reserved for this application would never be
put to a beneficial use (Tr. Vel. 19, Cross of Whittington, p. 158).

B.
gufficient evidence.

2. It has not been established to the satisfaction of the doard that the

The need for the reservation is speculative smd is not supported by

Applicant has shown that there is a need for this reservation (Findings 4 through
10y |

Findings Related to the Amount of Water Necessarvy for the Puxrpose of the
Reservation (85-890(3)(c)).

10, Mo gignificant additional irvigation develoomsnt cam cccur in the

Powder River Subbasin umless storage is developed and made available to irrigators
at a price they can afford (Draft EIS, Vel. II, p. 248; Finding 1).

11. The Applicant has no plans for the provision of such needed storgge in
the Powder River Subbasin.

12, The potential for development of additional storage in the Powder
River Subbasin is wncertain, and it is unlikely that any future storage that may
be bullt would provide irrigation water at a .c@st irrigators could afford (Tr.
VQL. 32, following p. 86, Testimony of Phil Gibbs, pp. 13 through 18: T, Vol.
32, following p. 27, Testimony of Olin Kalmback, pp. 16 through 18).

13. o reservation for full-service irvigation cen be granted for water
from the Powler River because no water is cwrently available for such irrigation

znd because it has not besn shown that water sufficiently inepensive for full

service irrigation will ever be asvailable from the Powder
through 12). 7
14, It bas not been established to the satisfaction of th

-353-
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such sterage is neither available nor proposed to be made available (Findings §

Findings Related to the Public Intevest (89-8%0(3)(d)).

15. It has not been established to the satisfaction of the Board that it
is in the public interest to grant a veservation for which there is ro need and
for which no water should, or can, be reserved (Findings 9 thwough 14).

AUSTONS OF AW

1. Chapter 8, Title 8%, R.C.M, 1947, =nd in particular, Section 89-5%90,
R.C.M. 1847, authorize the adoption by the Montana Beard of Hatuxal Resources

Conservation of orders reserving water to gualified applicants for reservation

of water.

2. 1f ordered adopted, a reservation mast be ézﬁereé adopted in accordance
with Chapter 8, Tilte 89, R.C.M. 1547, a;i:d any vules adopted thereunder.

3. The Applicant, the U.5. Bureau of Land Management, is an agency of the
United States and as such is entitled to apply to reserve waters within the State

of Montzna in accordance with Section £5-890, R.C.M. 1947, and sny rules adopted

thereunder,

4. Al pertinent statutes arnd rules of the State of Montana have bemn
adhersed to in the veview of this reservation application, beth by the Montana
Depariment of Hatural Resources and Comservation and by the Montana Board of
Natural Resources end Comservation.

5. ‘Baged upon the above Findings of Fact, a pertinent critecion for the
adoption of an order veserving water as delinested in Section 89-890(1 (b, R.C.M.
1947, has not been met, to wit: it has not been established to the satisfaction

 that need has been shown for the reservation.

L the above Findinps of Fact, a pertinent criterion for the

ion of en order reserving water as delinsated at Section 89-290(3){c), R.C.M.




1947, has not been met, to wit: it has not been established to the satisfacticn
of the Board that arny water should be reserved for this aoplication.

7. Based upon the sbove Findings of Fact, 2 pertinent critevienm for the
ad@ptim of an crder reserving water as delineated in Section 89-850(3)(d), R.C.M.
1947, has not been met, to wit: it has not been established to the satisfaction

of the Board that the reservation is in the public interest.

8. Mothing found herein has bearing upon the status of water rights claimed
by the Applicant other then those herein newly applied for, nor does anything
foumd herein have bearing on the status of claimed water rights of any other party

except in relation to those rights herein newly applisd for, to the extent necessary

o reach 8 conclusion herein.
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SEFORE THE BOARD OF
NATURAL RESOQURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IH THE MATTER OF APPLICATION FOKR

)

) PINDINGS OF FACT AND CON-
RESERVATION OF WATER NO. 9942-1v43Q Yy CLU

} C

3

STONS OF LAW ¥ APPLI-

BY THE HUMTLEY PROJECT ATION NO. 9942-043Q

The above-entitled matter cume on regularly for hearing staviing
on or about September 9, 1977, in Billings, Montana, before the Montana
Board of Natural Kesources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared without
benzfit of counsel. The Montana Department of Hatural Resources and
Conservatlon appeared by and through its counsel of record, Richard
Gordon. The Montana Department of Health and Envivonmental Sciences
appeared by and through its counsel of record, Mona Jamigson., The
Montana Department of Fish and Game acpeaved by and chrough its counsel
of record, F. Voocdside Wright and Clavton Herron., Witnesses were
duly sworn, and oral and documencary evidence was intr@udéae@,

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating
to the Huntley Project, Application No. 9442-r43¢:

FINDINGE OF FACT

1. The Hmtley Project has applied for a reservatiom of 27,372.35 acre-feer

of water per year {(af/v) with a m diverisonary flow rate of 92 cubic feer

- {cfs) frem the Yellowstone River to be used to irripste 4,000 acres.
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On the average, this request is for a diversion of 6.82 acre-feet per acre.

(mcley Project, Application Ho. 9442-r430).
lings %iat%d to the Eﬁmse of the Resewam.cm (89-590(3 {a})

Beon, oy SRR ey Ao
2. The pupose of thls reservatim is to ensuve that wate:r will be avallable

Hmtley Project (Bmtley Project,

for the expected expansion of irvrigation on the

letter from Paul Sian, President, accompanying Applicatiom Ho. 9942-v430).
3. It is estsblsihed to the satisfaction of the Board that a purpose

of the reservation has been shown (Finding 2).

indings Related to the Need for the Reservation (89-85C(3) (1)),

- 4, Funds are not availsble and it is not kncen when, or even if funds

will be availdble for the projects.

S, WHatsr will be available for some of the projects proposed with water
from the Yellowstone Conservaticn District.

6. It kas not been established to the satisfaction of the Board that the
Applicant has shown 2 need for this reservation (Findings 4 and 5).
Findings Related to the Amount of Water Necessary for the Purpose of the
Resewatim {89-390(3) (c}).

7. It has not been established to the satisfaction of the Beard that any

et of water 1s necesssry for the purpose of the reservation for which there is

no need,

Beard that it

iz in the pblic interest to grant & reservation for which there is no need.
COMCLIISIONS OF LAW

wer 8, Title 89, R.C.M. 1947, and in particular,
R.C.M. 1547, avthorize the adoption by the M

Section 89-890,
ra Board of Hatural Resources

and Conservation of ovders veserving water to qualifisd spolicents for reservaricns

of water,
=357~
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2. 1f ordered adopted, a reservation must be ordered adopted in accordance
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder.
3. The Applicant, the Huntley Project, is a political subdivision of the

State of Montana and as such is entitled to apply to reserve waters within the

Scate of Montana in accordance with 89-890, R.C.H. 1947, and any vules adopred
thereunder.

&4, All pertinent starutes and rules of the State of Montana have been ad-
hered to in review of this reservation application, both by the Momtana Department
of Natural Resources and Conseyvarion and by the Montona Board of Natural Resources
and Conservatrion,

5. Based upcn the above Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full spplication appearing in said
Findings. all pertinent criteria delineated in Section 85-8%0, R.OM. 1947, and
anv rules adopted thereunder providing for the adoption of an order reserving
water have been met.

&, Mothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein newly applied for, nor does
anything found herein have bearing on the status of claimed water rights of amy
other party except in relation to those vights hevein newly applied for, to the

extent necessary o reach a conclusion herein.
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CONCLUSTONS OF LaW

1. Chapter &, Title 89, R.C.M. 1947, and in particular Secticn 85-8%C,
R.C.M. 1947, authorizes the adoption by the Montana Board of Matural Resources
zndd Consexrvation of orders reserving water to qualified applicants for veservation
of water.

2. 1f ordered adopted, 2 reservation must be ordered inm accordance with

Chapter 8, Title 83, R.C.M. 1947, and any rules adopted thereunder.

3. The Applicant, Huntley Irrigation District, is a political subdivision of thé

State of Montana and as such is entitled to apply to reserve waters within the

State of Montana in accordance with Section 89-89%0, R.C.M. 1947, and any rules

adopted thereunder.

4. All pertinent statutes and megs of the State of “%m‘t&m have been ad-
hered to in the review of this reservation application, both by the Montana
Department of Natural Resources snd Conservation and by the Montana Board of
Matural Resthces and Conservation,

5. Based upon the sbove Findings of Fact, a pertinent criterion for the
adoption of an order reserving water as delineated in Sectiom 85-8%0(3) (b}, R.C.M.
1947, has not been met, to wit: it has oot been established to the satisfaction
of the Epard that need has been shown for the reservation,

6. Eased upon the above Findings of Fact, a pertinent criterion for the
adoption of an order reserving water as delineated in Section 89-850(3)(c), R.C.M.
1947, has not been wet, to wil: it has pot been established to the satisfaction

of cthe Board that any water should be resexrved for the

7. Bassed upon the above Findings of Fact, a pertinent criterionm for the

z water as delinested in Sectiom 8%-89C(3){d), R.C.M.

adoption of en order veserv
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1947, has not been met, to wit: it has not been established to the satisfaction of
the Board that the reservation is in the public ingevest.

5. Nothing fourd herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly appiied for, nor does anvthing found
herein have bearing on the status of claimed water yights of any other varty
gxcept in relation to those rights herein newly applied for, to the extent necessary

to reach o conclusion herein,
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BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTAHNA
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)
I THE MATTER OF APPLICATION FOR 3 FIHDINGS OF FACT AND COM-
RESERVATION OF WATER NO. 12333-v43F ) CLUBIONS OF LAW OF aAPPLIL-
BY THE URITED STATES BUREAU OF ), CATION MO, 12333-v43F
RECLAMATION % '
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" The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the Montana Board
of Matural Regources and Conservation and its duly appointed Hearing
Examiner, James Driscoll. The Aé;licant appeared by and through its
counsel of record, Thomas Gai. The Montana Department of Natural
Rescurces and Conservation appeaved by and through its counsel of re-
cord, Richard Gordomn. The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, Mona
Jamison. The Montana Department 3f Fish and Game appearéd by and
through its counsel of record, F. Weodside Wright and Clayton Herron.
The fourteen gpplicant conservation districts appeared by and through
their counsel of record, Gary Spaeth. Utah Internstional, Inc.,
agpeated-by and through its counsel of record, Urban Roth, Tée
Montana Power Company appeared by and through its eounsel of record,
Robert Woodahl. Intake Water Company appeared by and through its
counzel of record, Henry Loble. Witnesses were duly sworn, and oral

and documentary evidence was introduced.

=361~

R <Y

Pl e

- |



The Board, having read and fully considered the complete record,

makes the following Findings of Fact and Conclusionsz of Law relating
to tne .5, Bureau of Reclamation, Applicacion MNo. 12332104397, for

use on the Hardin Unic:
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FINDINGS OF FACT

1. The U.5. Bureau of Reclametion has spplied for the reservation of

131,700 acre-fest of water per year (af/y) with a waximm dversictery flow rate
of 862 cubic fest per second {(cfs) from the Blghorn Rlver in order to provide s
full supply of irvigstion water for 42,000 acres and a partisl supply of 950

acres for use on the Hardin Unic (Tr. Vol. 18, following p. 179, Testimony of

Derwood Mercer, p. 2).
Findings Related to the Purpose of the Reservation {89-850(3)(a)}.

2. The purpose of the reservation request 1s to enswre that water will be

gvaileble for irrigation cn the Hardin Undt (U.5, Buresu of Reclam

Ho. 12333-143P).
3. It is estsblished to the satiBTaction of the Bosrd that a purpose of
the reservation has been shown (Finding 2).
ling Related to the Need for the Reservationm (85-890(3)(b)).

4. Congressicmal authorization of the allocation of water stored by
Yellowtail Dam set aside stored water for use on the Hexdin Unit (Tr, Vol. 19,
Cross of Mercer, pp. 60 and 67).

5. Water is presently aveilable from Yellamwtall Reservoir for use on the
Hardin Undt (Tr. Vol. 18, Cross of Mercer, p. 67).

6. There is no evidence on the record to show that water may not be
gvailable in the futire from Yellowtail Dam for use on the Hardin Undit (v, Vol.
19, Cross of Mercer, p. &7).
| 7. The reservation regquest is essentlally duplicative of water a
sat asglde and aval
Mereer, p. 66 and 67).

leble for use without the veservaticem (Tr. Vol. 15, Cross of
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8. 1t has not been ;cstablishe& to the satisfaction of the Board that the
Applicant has shown that there is a need for this reservation (Findings 4 Uwoug
3.

9. Although the Board has not been satisfied that there is a need for a
water reservation as applied for, the Board does recognize the existing water
rights of the Bureau of Reclamation on the Big Horm River in the Hardin Unit,

10, The Board of Matural Resources encourages the Buresu of Reclamation to

its existing water vights on the Big Horn River in the

Hardin Unit.

Findings Related to the Amount of Warter Necessary for the Pupose of the

Reservation (89-350(3) (c)).
il. It has not been established to the satisfaction of the Board that any

mt of watey is necsssary for the purpose of a reservation for which there is

Findings Related to the Public Interest (85-890(3)(d)).

12, It has not been established o the sarizfaction of the Board that it

is in the public intevest to grant a reservation for which there is no need

{Finding ).
CONCLUSTIONS OF 1AW

Chapter 8, Title 89, R.C.M. 1947, and in particular, Section 89-830,

R.CM 1947, authorize the adoption by the Montana Board of Natuwal Besources

znd Conservation of crders reserving water to gqualified applicants for reservation

of water.
2. 1f ordersd
with Chapter 8, Tilte 89, R.C.M. 1947, and any rules
3.

adopted, a reservation must be ardered &

nped theremder,

wted in accordancs

Pureas of Recl

fpplicant, the U.5. ation, is an agency of the
United States and 25 such is entitled to apply to reserve waters within the Stare
of Montana in eccordance with Section 89-890, R.C.M. 1947, and any rules adopted

theresxisr,
o



4. AllL pertinent statutes and tules of the State of Montana have been
achered to in the review of this reservation application, both by the Monteana
Depariment of Natural Resources and Conservation and by the Montana Board of
Natural Resources and Comservation.

5. Based upon the above Findines of Fact, a pertinent criteriom for the
adoption of an order reserving water as delineated in Section 89-85C(3)(b), R.C.M,
1947, has not been met, to wit: it has not been established to the satisfactim
of the Boerd that need has been showm for the reservation.

6. Based upon the above Findings of Fact, a pertinent criterion for the

adoption of an order reserving water as delineated in Section 8%-580(3)(c), R.C.M.
1847 . has not besn met, to wit: it has not been established to the satisfaction
of the Board that any water should be reserved for the U.S. Bureau of Reclamation
H&rdm Unit Projact.

7. Based upon the sbove Findings of Fact, a pertinent criterim for the
adoption of an order reserving water as delineated at Section 89-890(3) (4), R.C.M.
1547, has not been met, to wit: it has not been established to the satisfaction
of the Board that the reservarion is in the public interest.

3. Nothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does amything
found herein have bearing on the status of claimed water rights of zny other
party except in relation to those vights herein newly applied for, teo the extent

necessary to reach a conclusion herein.
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DENIALS

e Teviawed by the Roar

en considered, are heveby

orderved dended:

{a) The Applicaticns for Reservations of Warer Mos. 12334-0 -r through 12334~ -v

by the Appliesnt, United States Bimesuw of Land M snit, for insiress water

reservations on the Boulder Biver,

Upper Deer Creek, Lower Deer Cresk, Bridger

Cresk, Stillwater Cresk, Clavks Fork Fiver, Sage Creek, Bluswater Creck snd the

r River, Bear Cresk and Cottonwood Creek.

by Application for Reservation of Water Wo. 9947-x42M by the lorsh Custer
Gonservation District for full-service fvrigacion with 78,140 ef/y from the Powder
River is ordered dended.

(¢) bhpplication for Resevvation of Water Mo, 9943-v by the Applicent, Powder

River Conservetion Distvict, for full-service ivrigstion of 75,560 af/v from the

Powder Rver is ordeved dended,
{d) Applicacion for Reservation of Water fo. 12,334-03-x by the Applicant, United
States Buresu of Land M ent, for 1,098 acre-feet of water per vesr from the

Powder River is ordered dended.

(e} Application for Reservation of Water No. 12,334-03-r by the Applicant, United

tates Bureau of Land Menasgement, for 200 ofs of water for instresm wse of the
. River is ordered denied,

pplication for Resexrvation of Water No. 12,333-r by the Applicant, Unired

States Bureasu of Reclamation, for 131,700 aff/y of warer from

the Blg Horn River

(g} Application for Heservation of HWater i, 9942-247) by the
ed dended.

fpplicent, Hmtley

Irrigation Peoject, is order
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BEFGRE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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)
IM THE MATTER OF THE U.S. BUREAU OF ) FINDINGS OF FACT AND CON-
LAND MANAGEMENT, APPLICATION NO. ) CLUSIONS OF LAW OF APPLI-
12334-r, INSTREAM FLOM PORTION ONLY § CATION NO. 12334-04-r-12334-14-r

The éb@venentétie@ matter came on regulariy for hearing starting o, or about
September 1, 1977, in Billings, Montana, before the Montana Board of Hatural
Resources and Conservation and its duly appointed Hearing Examiner, James Driscoll.
The Applicant appeared by and through its counsel of record, Thomas Gai. The
Montana Department of Natural Resources and (onservation appeared by and through
its counsel of record, Hichard Gordon. The Montana Departwent of Hezalth and
Environmenta? Sciences appeared by and through i1ts counsel of record, Mona
Jamison. The Montana Department of Fish and Game appeasred by and through its
counsel of record, F. Woodside Wright and Clayton Herven. The fourteen appliicant
conservation districts appeared by and through their counsel of record, Gary
Spaeth.  Utak International, Inc., appeared by and through iis counsel of record,
Urban Hoth. Montana Power Company appeaved by and through its counsel of recovd,
James Walsh., Intake Water Company appeared by and through 1ts counsel of record,
Henry Loble. Witnesses were duly sworn, and ovel and documentary evidence was
introduced.

The Board, having read and fully considered the complete record, makes the
following Findings of Fact and Conclusions of Law relating to the U.5. Bureau

of Land Management, Application Mo. 12334-04-r - 12334-14r, for instream flows:
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L OF LAND MANACEMENT

EXS TN W RN

RESERVATION REQUEST FOX MAINTENANCE

OF RIPARIAN HABITAT, LIVESTOCK, AND WILDLIFE USES

SUBBASTN

INSTREAM FLOW

SCOURCE LIVESTOCK AND
WILDLIFE USE
AMOUNT  (af/y)
Upper Boulder River 0.53 25
Yellowstone Bridger Creek 0.22 5
Stillsmter River 0.62 25
- Upper Deer Creek 0.16 5
Lower Deer Cresk (.28 5
Yellowstone River 2.4 2.0
Clarks Fork Clarks Fork Yellow-

of Yellowstone stone River 3.8 25
Bluswater Creek 0,71 5
Bear Creesk (.60 5
Cottommod Creeit .41 5
Five Mile Creelt 3,37 5
Bighomn Sage Creek 4.6 5
Crockad Creck 0.67 5
Tongue River 0.483 130
Poadder River Powrler River 4,55 200
Mizpah Creek 0.574 3
(tributaries of Sheep Creek 0.63 3
Powder River) N.F. Sheep Creek 1,288 3
‘ S.F. Sheep Creek 0.224 3
Horse Creek (.322 3
Meyers Creek (.63 3
locate Creek 0.224 3
Archdale Creck G.434 3
Snow Creek 0,448 3
C cal Cresk 2,896 3
Rolocate Cresk 0.224 3
Dislocate Creek 0.224 3
Ten Mile Creek i.344 3
{tributaries of Little Powder River (0.084 10
Little Powder Hay Creek 0.14 3
Biver) Allison Creeck 0,434 3
Iry Creek 3.812 3
Horse Creek 0.504 3
N.F. Bowers Creek 0,112 3
RBell Creek 0.014 3
Wright Creek 0,056 3
5.F. Wright Creek 0.336 3
Eanch Crask (0.042 3
Williams Creek 0.406 3
Prarie Creck 0.532 3



FINDINGS OF FACT

1. The U.S. Buyreau of Land Management has reguested reservation of instream
flows for Vivestock and wildlife watering as shown in table BLM-1 {U.5. Bureau
of Land Managewent, Application No. 12334-r).

Findings Related to the Purpose of the Reservalion [89-890(33{a)).

7. The purpose of the instream pertion of the U.5. Bureau oF Land Management
apptication is to establish minimum Instream flows to protect riparian bitat
vegetation on national resource lands and to ensure sufficient water instream
for stock and wildlife watering {U.S. Bureay of Land Management. Appiication HNo.
12334-v),

3. It is established to the satisfaction of the Board that 2 purpose ¢f
the reservation has been shown.

POWMDER SUBBASTH

Findings Related to the Need for the Reservation for the Powder Subbasin

(29-890{33{b) and for the Amount Necessary for the Purpose {89-830{3}{c)

4, The Bepartment of the Fish and Game has been given an - instream weler
reservation Tor the Powder River for the amouni of the ninetieth percentile flow
(Board Order #110{k)).

5. Sufficient amount of the instream Tlow has been reserved for the purpose
of protecting wildlife and riparian habitat fo the Powder River.

&. There has not been shown a need for an additional instream reservation
for the Powder River,

7. 1t has not been ostablished to the satisfaction of the Board that need

for an instream reservation ¥for the Powder River has besn shown.
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8. If the zons of satum?:isn in stresmside water tables drops helow
root depth for orolonged pericds, streamside vegeration dies and new sesd-
lings cammot become established, resulting in ecosystem damage (Tr, Vol.

19, folloving p. 146)

9. Alchough the U.5. Bureau of Land Management did not study stream-
side weter tables, root depth, or any other specific variables where instresm
reservations were applied for, the U.S. Bureau of Land Management instream-
flow request was in part a general attampt to reserve a sufficient level of
instresm flow to replenish streamside water tables and prevent such ripar-

izn ecosystem damage (Tr. Vol. 19, following p. 146),

10, Weter is generally scarce in the Powder River subbasin and certain
amnts of water are needed for watering of livestock and wildlife and for

the maintensnce of the ecclogical system (U.S. Buveau of Land Manapement

Application Mo. 12334-v)

11. It is established to the satisfaction of the Board that the amounts
of weter needed for the purposes of the instresm reservations for the
following strezms are:

a) for tributaries of the Little Powder River which in-
include Hay Creek, Allison Creek, Dry Creek, Horse Creek,
N.F, Bowers Creek, RBell Creck, Wright Creek, S.F. Wright
Creek, Ranch Creek, Willisms Cresk, and Prarie Creek

an instresm reservation is granted of one (1) cfs for
each named stream.

by for tributaries of the Powder River which include
Mizpah Cree, Sheep Creek, N.F. Sheep Creek, S.F. Sheep
Creek, Horse Creel, Mevers Creek, Locate Creek,
Archdale Creek, Snow Creek, Coal Creek, Bolocate Creek,
Dislocate Creek and Ten Mile Creck an instresm reserva-
tion i1s granted of one (1) cfs for each nemed stream.

¢) for the Little Powder Hiver an instresm reservation
of thwee (3) cfs is granted
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Finding Related to the Reservation for the Powder Subbasin Being in the

Public Interest {89-890(3){(bj}

17, It has mot been established 1o the savisfaction of the Roarxd
rhat the U.S. Bureau of Land Maregement applied for flows for the Powdler River
is in the public inrezvest.

13. An instream reservation for the tributaries of the Powder River

and the Little Powder River and for the little Powler River ave in the public

interest because of the need for water for watering of livestocl and wildiife,

(U.5. Bureau of Land Manapement Applicatiom 12334-v).
14. It is established to the satisfaction of the Board that the instream

reservations listed in Finding #12 are in the public interest.

© SUBBASIN

Findings Related to the Need for the Resarvation in the Tong
89-850(3) (b)) and for the A
898503} (c))

15. The Tomgm

nt Necess for the Pivnogse of the Reservation

i River is controlled and regulated by the Tongue River

1 Reservoir (Drafc EIS, Vol. 1, n».265;,

15. The cperation of the Tongue River Dam and Regervodr has provided
éd%maﬁ:e flows for the protection of the asustic rescurce and instresm
flows in the Tongue River (Draft EIS, vol. 11, 274).

17, Operation of the Tongue River Eeservoir will eomtine o provids
ecosystem and economic bemefits,

13. The Department of Natural Rescurces has been granted a Teservation

for the Tongue River (Board Twder # 78 3

1. As stated in its gpplication, it is the intent of the The Departwent

of Matural Resources ©o repair the ewisting Tongue River Dem and Reservoiy,

or to construct 2 new Tongue River Dem and Resevvoir, i OFf Matural

Resources Application Bo, 9942-vhZc)

209, The reservation application of the Montana Departmen
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Natural Resources and C@nse%vatiaﬁ and the instream-flow reservation application
of the U.S5. Bureau of Land Manazgement for the Tongue River are mutually exclusive
{Draft EIS, Vol I, p. 216).

21. It has not been established to the satisfaction of the Board that the
Applicant has shown that there is a need for an instream reservation of water for
the Tongue River.

22. It has not been established to the satisfaction of the Board that any
amount of water is necessary for the purpese of a reservation for which there is
no need.

Findings Related to the Reservation for the Tongue Subbasin Being in the Public

Interest (89-850{3){4d)).

23. It has not been established to the satisfaction of the Board that it is
in the pubiic interest to grant a reservation for which there is no need.

Findings Realted to the Need, Ampunt for the Furpose of the Reservation and the

Public Interest {89-890(3}{a){b}{c}).

24. The Bureau of Land Management has reguested an instraam reservation for
5 cfs from Five Mile and Crooked Creeks {Application No. 12334-r}.
- 25. There are no other instream reservations requested or granted on Five
Mile and Crocked Creeks.
26.  An instream reservation is needed on both of these streams to ensurve

th

£

aquatic habitat and to provide stock water and wildlife water.
27. It is established to the satisfaction of the Board that the ngzed for
the instream reservation on Five Mile and Crocked {reeks has been shown and that
the reservation is in the public interast.

28. It is established to the satisfacticn of the Board that the amount
necessary for the purpese of the reservation on Five Mile and Crooked Creeks is

5 ¢fs,
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Findings Helated to the Need of the Reservation {89-890(3){b)).

Upper Yellowstone Basin and the Clarks Fork Vellowstone Basin

29. The Department of Fish and Game has been given an instream watev re-
servation for the following streams:
{1} Boulder River
(2} B8ridger Creek
{3} Stillwater River
{4} Upper Deer Creek
{5} Lower Deer Creek
(£} Yellowstone River
{7} Clarks Fork River
{8} Bluewater Creek
{9} Bear {reek
{10} Cottonwood Creek
{11} Sage Creek
{Board Order #1710},
3G, Sufficient amount of the instream flow has been reserved in the streans
named in Finding 29 for the purpose of providing wildiife and riparian wildlife
habitat. There has not been shown a need for an additicnal instream reservation
for the streams listed in Finding 29.
31. It has not been established to the satisfaction of the Board thet any
additional amount is necessary for a reservation in the streams listed in Finding 79.

Findings Related te the Public Interest [89-890{3)(d4)).

33. It has not been established to the satisfaction of the Boayd that an
additignal instream reservation fe the United States Bureau of Land Management’s
appiication for flows in the Boulder River. Bridger Creek, Stillwater Creek, Upper
Deer Creek, Lower Deer Creek, Yeilowstone River, Clarks Fork River, Bluswater River,

Bear Lreek, Cottonwood Creek and Sage Creek is in the public interest,
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CONCLUSICNS OF 1AW

1. Chapter &, Title 89, R.C.M. 1947, and in particular, Section 89-850,
R.C.M. 1947, authorizes the adoption by the Montana Poard of Natural Resources
and Conservation of orders reserving water to qualified applicants for reservations
of water.

2. If ordered adopted, 2 reservation must be ordered adopted in accordance
with Chapter 8§_Tit1e 8%, R.C.M. 1947, and any rules adopted thereunder.

| 3. The Applicant is entitled to apply to reserve waters within the State of
Montana in accordsnce with Section 85-890, R.C.M, 1947, and any rules adopted
thereunder .

&, Vﬁil pertinent statutes and rules of the State of Montana have been ad-
hered to in the review of this reservation Application, both by the Montana
Department of Nauturel Resources and Conservation and by the Memtana Board of Natural
Resources and Conservation.

5. Based upon the above Findings of Fact, and specifically based upon any
condition, limitation, or modification of the full Application gppearing in said
Findings, all pertinent criteria delineated at Section 89-89G, R.C.M. 1547, and
zny mules adopted thereunder providing for the adoption of an order reserving
water have been met.

6. Mothing found herein has bearing upon the status of water rights claimed
by the Applicant other than those herein newly applied for, nor does anything found
herein have béaarimg on the status of claimed weter rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary o

reach 2 conwlusion herein,
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