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On May 27, 1887 (39 FERC 4 61,216), the Commission lsgued
a declaratory order defining the potential scope of its
jurisdiction over Yukon Pacific's proposed Trans-Alaska Gas
System (TAGS). Om June 26, ¥Yoothills Pipe Lime (Yukon) ILtd.
and Alaskan ¥orthwest Nztural Gas Transportation Co. (the inter-
veners) filed requests for rehearing. We will duny the reguests.
They do not raise any new issues of fact, law or policy that were
not previously considered. To the extent that the intorvenera
misconstrue the scope of our May 27 order, we will clarify it.

Both Alaskan Northwest and Foothills urge us to vacate the
May 27 order, arguing that it is arbitrary and capricious, is
unsupperted by substantial evidence, makes erronsons findings of
fact, and fails to ceaply with the National Environmental Policy
Act of 196% (NEPA). ‘They challenge, in particolax, two alleged
2findings® of fact:

1. The nature, the identity of the owner and cperator, and
the legal status, of the gas conditiloning plant (if
any) that TAGS will use ont the North Slope.

2. khethex the constxuction of TAGS would have an econamic
impact on gas ratepayers in the U.S.

The intexrveners contend that the May 27 crder made incorrect
"findings" on these points, that such "findings® are not sup~
ported by record “evidence”, and that the conclosioens on juris-
diction mupgt be vacated becavse they are based cn these alleged
rfindinga®.
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All of these arguments are prematurs and unrips. Tho Kay 27
arder did not make any flodings of fact, on these or any other
subjecta. Indeed, the order speclificaliy recognized that Yukon
Pacifle o In the process of dsveloping its project, and is not
yet in a posltien to conclusively state in detail the precise
hature and scope of its project. To asslet Yukon Pacitic in that
dovelopment process, the order outlined the petentisal porameters
of ths Commissionts jurizéiction, based on the tentative facts
set forth by Yukon Facific in its petition, and based on other
atated factual predicates. The cr2er axplicitly stated thet, if
these fzctual assumptions change, the preiiminary jurisdictlonal
dgtemixaat.icua baged on them will necessarily have to be recon—
sidered.

The May 27 order did not grant any authority to Yokon
Paclflc, nor did Yokon Pacific seek any. If and when Yukon
Paciflc £iles an applicatiom for authority under section 1 of the
Natural Gas Act to utliirze a partienliar place of expart, it will
have the opportunity to describe its project in detafl in itse
application, based on the develorment of its project at that
time. HNotice of the application would ba published in the

y and Alaskan Forthwest and Foothills would then
have ample opportunity to challenge the facts in the appliecatian.
If such pleadings give risec to dispuoted issuves of fact material

_ to determination of the Commission’s jurisdiction (or material to

detemination of any other issue), the Cosmission would consider
at the time vhat procedures would be appropriate to resolve such
igaunes, and would resolve them accordingly. The May 27 order did
not purport to resolve any of these potential fact issues (e.qg.,
the potential existence amd iegal status of a gas conditioning
plant on the Roxrth Slope) , nor would any useful purpose be sorved
by attempting to resolve thez here and now absent an application
for specific authority and at a tiose when Yuxon Paclflc itself
acknowledges that it is still werking out the details of these
facts. Kor do preliminary determinztjons of jurisdictiom hased
on factual predicates cause any harn to anyone; they are valid
only to the extent that the factuwal predicates are vnlid, and the
intervensrs challenge only tha predicates, not the conciusions
that follow from thase predicates if the predicates tonrn ont to
be accurata.

The interveners challenge in particular the allaged ™fing~-
ing™ (May 27 ozxder, pimec at 17} that "[lin the instance of any
export of gas, unlike an Import, there are no economic consequen-
ces to U.S5. ratepayers.® Based on this sentence, by ftself, the
intorveners argue that the export of Rorth Slope gas comld have
an economic consequence by reducing the total cupply of gas
availmble for consueption in the U.5., thereby potentially
increasing the price of gas as plotted on derand/supply cuxrves.
That sentence, however, must be read in conjunction with the
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sentence impediately following it in that paragraph: "The cost
of the project, and the risks inherent in it, w¥ill be borne (in
wvhatever fashien) by the project sponsaors, ita lendera and
investors, amd its foreign purchasers of gas.”

¥hen gas pipeline facilities are constructed to be used to
import gas for consumption in the ¥.5. (or, for that matter, to
transport gas fron one part of the U.S., such as the Rorth Slope
of BAlaska, to another part of the U.S.) the costs of thope
facilities will be mmortized in the rates paid for the gas to be
inported [or transported). Absent section 7 jurisdiction, a
requlatory gap night ocour if no governmental agency has or
asserts jurisdiction to evaluats those costs, and the propriety
of the copstruction that gives rise to them. By contrast, if the
ga3 is exported, those construction costs are paid by scmeonc
other than U.5. ratepayers. The intervenecs do not challenge
that conclusion and the paragraph does not go beyand that con-
clusian.

The May 27 crder made no dstermination as to whetkber the
export of the gas itself (as apposed to the construction of
facilitios for that purpose) would or would not have an economic
consequence on U.S5. ratepayers. Furthermore, that issue (if it
is an issue) wouild not give rise to a regulatory gap. It would
be stbsumed in the determinations of the President and the Ad-
rinistrator of the Rconomic Regulatory Administration in con—
sidering Yekon Pacific's mpplications (if it files such applica-
tions in the foture) for authorization to sxport the gas. The
Kay 27 order expressed no opinion whatscever as to how such an
issue might be addressed (if, in fact, it ever necomes an issue),
and we express no such cpinion here. .

Finally, the interveners® NEPA argunents are equally pre-
mature. The May 27 ordexr was a preliminary determination of
jurisdiction; it did not authorize anmy canstructlon or trans-
actian, and by itsalf had no lmpact whatscever on the environ-
ment. Hence, no envirenmemtal impact statement (RIS) was
regulred to 'be prepared prior to the issuance of that order.
The May 27 order recognized that Issuance of a substantive order
in the future would require acoese to zn appropriate EIS, and
noted that preparation ¢f an FIS is currently under way in con-
jupction with Yukon Pacific®s application to the Depaxtment of
the Interior for right-of-way acthority.

The intervenerzs allege that the first draft of Interior's
RIS does not adeguately address the potential envircnmental
lmpact of the North Slope gas cenditioning facllities, and
therefore that Commission approval of a place of export of Yukon
Pacific'a gas based on the draft would be vioclative of NEPA.
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These allegations are not rips for consideratfion. We 2o not have
pexding before uws any application by Yukon Pacific for subetan—
tive authority. If and when Yukon Pacific flles such an applica-
ticn with ws, there will be ample opportunity for the Commission
and interested partiea to auch a proceediny to consider the scope
of whatever EIS may be regquired by whbatever detorminations the
applicants reguest the Commisslon to make. The EIS of which the
irxt.ezveno.;s complain iz still in itg draft atages, and is being
prepared in conjunction with an application pending before the
Department of the Interior, not the Commission. If the inter—
veners here perceive shortcomingz in that EXS process, their
viewa would be more appropriately addresced to the lead aygencies
who are diracting the preparation of that EIs.

For the above discussed reasons, the reguests for rehesring
are denied.

By the Commission.

(SEAL)

Lot BT M #

Farneth P. plumb,
Secretary.
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